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CITATION OF REPORTS 

Rule 62 of the Supreme Court is a s  follows: 
Inasmuch as  all the Reports prior to the 63d have been iSeprinted by the 

State, with the number of the Volume instead of the name of the Reporter, 
counsel will cite the volumes prior to 63 N. C., a s  follows: 

1 and 2 Martin, 
. . . . . . . . a s  1 X . C .  

2 " 
. . . . . . . . . . . . . .  1 Haywood " 2 " 

" 3 8' . . . . . . . . . . . . . .  
1 and 2 Car. Law Re- j ,, ,, 
pository C N. C. Term 1' ' ' 

1 Murphey . . . . . . . . . . . . . .  " 5 " 

2 . . . . . . . . . . . . . .  " 6 " 
3 " . . . . . . . . . . . . . .  " 7 " 
1 Hawks . . . . . . . . . . . . . . . .  " 8 " 
2 " . . . . . . . . . . . . . . . .  " 9 "  
3 " . . . . . . . . . . . . . . . .  " 10 " 

4 " . . . . . . . . . . . . . . . .  " 11 " 

3 " . $ . . . . . . . . . .  " 14 " 
4 " ' * . . . . . . . . . .  " 15 " 

. . . . . . . . . .  1 " Eq. " 16 " 
2 " " .......... " 17 " 

. . . . . .  1 Dev. C Bat. Law. .  " 18 " 
2 " ' . . . . . . . .  " 19 " 
3 C 4 "  ' . . . . . . . .  " 20 " 

. . . . . . . .  1 Dev. & Bat. Eq.. " 2 1  " 

2 6 6  " 22 " . . . . . . . . . .  
. . . . . . . . . .  1 Iredell Law. .  " 23 " 

2 " " . . . . . . . . . . . .  " 24 " 

3 " " . . . . . . . . . . . .  " 25 " 
4 " . . . . . . . . . . . . . .  " 26 " 

. . . . . . . . . .  9 Iredell Law .as 31 N. C. 
10 " . . . . . . . . . . .  " 32 " 

11 " " . . . . . . . . . . .  " 33 " 
12 " " . . . . . . . . . . .  " 34 " 

13 " " . . . . . . . . . .  " 35 " 
1, " IZq. . . . . . . . . . . .  " 36 " 
'' " " . . . . . . . . . . .  " 37 " 
8 " " . . . . . . . . . . .  " 38 " 
4 " " . . . . . . . . . . .  " 39 " 
5 " 

" . . . . . . . . . . .  " 40 " 
6 " " . . . . . . . . . . .  " 41 " 

7 " " ........... " 42 " 
8 " " . . . . . . . . . . .  " 43 " 

Busbee Law . . . . . . . . . . . . .  " 44 " 

" Eq. . . . . . . . . . . . . . .  " 45 " 
. . . . . . . . . . . .  1 Jones Law " 46 " '  

2 " "  . . . . . . . . . . . .  " 47 " 

3 " " . . . . . . . . . . . .  " 48 " 
4 " " . . . . . . . . . . . .  " 49 " 

5 " " . . . . . . . . . . . .  " 50 " 
6 " " . . . . . . . . . . . .  " 51  " 

7 " " . . . . . . . . . . . .  " 52 " 
8 " " . . . . . . . . . . . .  " 53 " 
1 " Eq. . . . . . . . . . . . .  " 64 " 
2 " "  . . . . . . . . . . . .  " 55 " 

3 " " . . . . . . . . . . . .  " 56 " 

1 " . . . . . . . . . . . . . .  " 57 " 
5 " " . . . . . . . . . . . .  " 58 " 
6 ' I  " . . . . . . . . . . . .  " 59 " 

. . . . . . . .  1 and 2 Winston.. " 60 " 
. . . . . . . . . . . . .  Phillips Law " 61  " 

. . . . . . . . . . . . .  ' Eq. " 62 " 

ta= In quoting from the reprinted Reports, counsel will cite always the 
marginal (i. e., the original) paging, except 1 N. C. and 20 PJ. C., which have 
been repnged throughout without marginal paging. 



J U S T I C E S  
OF T H E  

SUPREME COURT OF NORTH CAROLINA 
FALL TERM, 1924. 

CHIEF JUSTICE : 

WILLIAM A. HOKE. 

TIT. 1'. STACY, 

TV. J. ADAMS, 

ASSOCIATE JUSTICES : 

H E R I O T  CLARIISOS, 

GEORGE TIT. C'OSSOR. 

ATTORKEY-GENERAL : 

J B N E S  S. MANNING. 

ASSISTAKT ATTORSEY-GEKERAL : 

FRANK NASH. 

SVPREME COURT REPORTER : 

ROBERT C. STROKG. 

CLERK OF T H E  SUPREME COURT: 

EDWALRD C. SEAWELL. 

MARSHAL A h D  LIBRARIAS : 

MARSHA4LL DELXKCEY HAPWOOD. 
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J U D G E S  
O F  THE 

SUPERIOR COURTS OF NORTH CAF:OLlNA 

EASTERN DIVISION 

. . . . . . . . . . . .  ....................... 1 .  1 .  B O N D  i t  Chowan. 
.................. .............. hI. V. BARNHILL. Second. ?;ash.  

................ ............. GARLAND E. ~.IIDY~;TTP:.  .Third. -Northamptoll. 
..................... ..-.......... F. A .  DAKIELS-. F o u r t h .  .Wayne. 

................. ................... J. LOYD HORTON.. .Fifth- .Pit t .  
................. . . . . . . . . .  HENRY 4. GRADY.. S ix th .  .Sa~npson. 

................ ............-- T .  H. CALVERT- _Seventh- .Wake. 
.............. . . . . . .  E. H. Cn.mamn_. .Eighth.. Brunswick. 

. . . . . . . . . .  . . . . . . . .  SFIII. . ~ K G U S  SINCIAIR Ninth. .  -Cumberland. 
. . . . . . . . . . . . . . .  . . . . . . . . . . . .  1 .  1 .  I N  Tenth . .  .Grnnville. 

WESTERN DIVISION 

............... .. . . . . . . . . . . . . . . . . . .  1 ,  P L A  Eleventh.  Rockingharn. 
................... ............ THOMAS J. SHAW. .Twelfth_. .Guilford. 

...................... . . . . . - .  .1. 11. STACK- Thirteenth.. Un ion .  
. . . . . . . . . . . . . .  .......--... W. 1.'. HARDING.. .Fourteenth.. llecklenburg. 

...................... .........--. B. F. LONG.. .Fifteenth-. !redell. 
........................ ........-.... ,J. L. WEBR Sixteenth.. .Clevelanll. 

r 7 
....................... ........-- 1 . B. FIKLET.. Seventeenth. .Wilkcs. 

................ ........... ~ I I C I ~ A E I ,  SCHENCK.. Eighteenth- .  .Henderson. 
................... ........... 1'. A. ~ I C E L R O Y . .  .Xineteenth.. Madison.  

T .  
................. ............. 1'. I). Bnraox.. Twentieth .swain. 



SOLICITORS 

EASTERN DIVISION 

. . . . . . . . . . .  ................... I$-ALTER L. SMALL. .First Beaufort .  
................. ................ DONNELL GILLAK _Second. Edgecombe. 

................. .................. R. HUNT PARKER. T h i r d .  .Halifax. 
............... ........... C ~ ~ w s o x  L. W I L L I A ~ X ~ -  - - F o u r t h .  .Lee. 

.................. ................. JESSE H. DAVIS. F i f t h  .Craven. 
................... ................. J. A. POWERS. - S i x t h  -Lenoir. 

............... ........... WILLIAM F. EVANS.  S e v e n t h  .Wake. 
................ .................... \VOODUS KELLUM E i g h t h  .?;em Hanover. 
............... ................... T. A. R I C Y E I L L .  .Nin th . .  -Robeson. 

.................. L. P, ~ ICLENDON.  - .Ten th . .  ............ D u r h a m .  

WESTERN DIVISION 

....................... .-............ S. P. GRAVES- .Eleventh- -Surry. 
..................... .......... .J. F.  SPRUILL.. .Twelfth.. Davidson. 
.............. .......... F. D.  PHILLIPS. Thirteenth.. .Richmond. 

............... ........ JOHX G. CARPENTEK. .Fourteenth_ Gas ton .  
...................... ............ ZER 5'. LONG- - F i f t e e n t h  Iredell .  
.............. ........... R. L. H C F F M - ~ K  -.Sixteenth.. Burke .  

....................... . . . . . . . . .  J. J. HAYES. Seventeenth. .JT7ilkes. 
................ ........ J. II-ILL Prxss,  JR.. Eighteenth-  .hlcDowell. 

........... ..................... J. E. SWAIN. ..Nineteenth_ .Buncombe. 

........... ................ GROVER C. DAVIS. -Twentieth. .  Haywood.  



LICENSED ATTORNEYS 
FALL TERN, 1924 

IAst of al)lAicants to \Vhorn license to ~ ~ r n c t i c e  law in North Carolina \Y;IS 

granted by Supreme Court  a t  Fal l  Term,  1924: 

................................................ .%RE~<SETIIY, CHARLES LABAN, JR Ne \\. Bern.  
,~REXDELL,  UAKKS ......................................................................... Raleigh. 

........ ................. ............... AHMSTROSG, FRAKK ~IARSIIALI .. ... Troy. 
AYCOCK, WILLIAM PHESTOK .......................... .. ........................ :, .Selma. 
BARLOW, CHARLES FRANKLIS ...................................................... D i l o n ,  S. C'. 

............ ............................................ BASS, JVALTER BAPARD. ..... T a  rboro. 
..................................................... RIASCIIARD, HAROLD BRADFORD C111pe Hill. 

............................... BRITT, CHARLES RUDOLPH ................... .... TIuml)erton. 
BUKDES, JOSEPH BRYAS ..................................................... ... 

......... .... ................................ BTRRUS, JOHX WESLEY .... .... W i ~ ~ h i n g t ~ n ,  I). (I. 

.................................................... BUTLER, EDWARD FAISOX d l l i o t t .  
( 'ATHEY, SAMUEL MURSTOS ......................... .. ..................... .AS lerille. 
('ASIIATT, IVEY WESLEY ................................................. J n .  
('AYEXESS, SHELLEY BESJAMIS ......... ... ................................... Gr~?ensboro. 
('IIASDLEEX, SAMUEL IIICIIARDSON ................................................. IA Ire City, S. C. 
C'OSN. LLOYD HERBERT ........................................................ 131:~c'kville, IT. Ya. 

......................................... I)ASIEI,, GARLAXD BOST ............... ... I i t t le ton .  
........................................ I)ASIEL, JAMES T~II , I ,L \M CROM \VELL Littleton. 

I)E.UTON, LEE FOREST ............. ...................................................... Washington, D. ('. 
I<:.\RI,Y. ALVAII ........................................... ..:I Forest .  
EDSEY. C'AI,YIS WANSOME ......... .... ........................... .. .......... 1 1 . s  Hill. 
I:I,I.Is. JOSEPH WOOD ........... ... ..................................................... S a  isbury. 
I"ARSEI.L, DASIEL XEWTON, J R  ................................................... Su'folk, Va. 
FRANKS, TIIOMAS HESDRICKS .......... ........ ............................ Sm ithfield. 
FROSEBERGER, PIKKNEY CARROLL.. ............... ............- City. 
G a r ,  BALLARD SPRUILL ................................................................... Ja('ks011. 
(;IFFORD, ALBERT STACEY ................................................................. B o n e ,  N. J. 
GOD~VIX. WILLIAM IREDELI .................. ... ........... A ithfield. 
(:RAY. WALTER MOSS ....................................................................... IienL~ridge, Va. 
HARRIS. WILLIAII YAUGIIAX ......................................................... S isbury. 
HATCHER, HOWELL JOIIN ............................................................... 31cunt Airy. 
HIIXER, ELMER ALBERT .................... .. ...... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Charlotte. 
HII.I.. GEORGE WATTS ....................................................................... Durham. 
IIOWERTOS, ZACIIARIAII HAMPTOS ............................................... Gr?ensboro. 
H ~ F F J I A S .  TROY SELSOS ............................................................. JIc1'ganton. 
J a x ~ s o s ,  ROBERT PAUL ................................................................... C111-u'Iotte. 
LEE, CHARLES GASTON, J H  .............................................................. AS leville. 
I.E:E, WILLIAM OSBORSE ............................................................ 
T,ELVIS, BRUCE HUFIIAM ............... ... ......................................... R r ? r a r d .  
T2ov~.  CLAUDE LORRAIKE .......... .... ........................................... Wt%verrille. 
~ ~ ~ ~ T T E R L O I I .  HERBERT SICKEE ......................................................... JY'tterille. 
MCCLESEGIIAS, FRASK ALEXASDEK ............................................. C11arlotte. 
JICC'LURD, SAMUEL RALI'II ............................................................. Cherryrille. 
J I c I ~ I s s E ~ .  WORTH ERWIS ........................................................... a i~tller. 
J~ARSIIAI.~. ,  AQUILA JACKSOS ......................................................... Wiln~ington.  

vi  



LICENSED ATTORNEYS. vii  

~ I A R T I X ,  JULIUS, I 1  ........................ .. .......................................... Asheville. 
........................................................... R~ASSENRURG, JAMES SPEED Louisburg. 

MORRIS, ALLIE BAKER .............. ........ ......................................... Morehead City. 
............... ..................................... MORRIS, FRED HELSABECK .... Kernersoille. 

h I o s ~ r . m ,  ALBERT MEREDITH ........... ....... ................................. Raleigh. 
SEWTON, GILES YEOMAN ................. Gibson. 
PENN, HESRY STANFORD Washington, D. C. 

.......................... ........... PURRINGTON, ALFRED LUTHER, JR .. Scotland Neck. 
RICE, ALFRED ALVIN a s  Hill. 

................ RICHARDSOX, OSCAR LEONARD ..... ......................... Monroe. 
ROPER, SHELDON ~ ~ O S E L E Y  ............. ... ..... ...... ................... h e t e  S. C. 
Ross, CLARESCE ............................................................................... s t  Durham. 
SHEPPARD, WALTER RALEIGH ............. .. .................................... Asheville. 
SPENCER, DONNOM WITHERSPOON ............................. .. .......... o r ,  S. C. 
TURNER, THOMAS, JR ...................................................................... High Point. 
VANSTORY, CORNELIUS MOORE, JR ................. ... ....... .. ......... Greensboro. 
TVATTS, WESLEY CARR ........................................................... St. PauIs. 
WHITING, BRAINARD SYDNOR .............................. a h .  
WIDMYER, CHARLES LUTHER ..................................... ... . . . .  I t .  Rainier, Md. 
WOOD, LARRY F'AISOS ................... .... .................................... l a r s t o i  S. C. 
WORSHAM, BLACKBURN BUFORD ............. Salisbury. 
YORK, WILLIAM MARVIS .............................. ... ............ : .............. (;ree~isboro. 
yo us^, VICTOR VERXON ........... .. ............. .... ....................... 1)urliam. 

UNDER COMITY ACT 

DAVIS, CARL H. ( f rom Virginia) .................... .. .......... .. ..... .,..Wilmingto~~. 
DIGHTON, SAMUEL REED (from Georgia) ................................ (ireensboro. 
PATLA, JOSEPH ARBEY (from South Carolina) ...................... ...Asheville. 
PHELPS, VICTOR EDWARD (from Florida) ................... .. ........ '.FVilmington. 
SAINT-AMAND, CLAUDIUS EMILE (f rom South Carolina) ..... Wilmingtoii. 
WILSOX, WILLIAM HAROLD .............. .. .......................................... ('harlotte. 



CALENDAR OF COURTS 
TO R E  HELD I N  

NORTH CAROLINA DURING T H E  SPRING O F  1925 

SYPRELIF: COURT 

The Supreme Court meets in the city of Raleigh on the first Mollday in February 
and the last Monday in August of every year. The exaniination of applicants for 
license to practice law, to be cond~~c ted  in writing, takes place one week before 
the first RIonday in each term. 

The Judicinl Districts mill bc called in the Supreme Court in the following 
order: 

SPRING TERM, 1925 
. . 

First D~strlct . .  ............................................ __February 10 
. . 

Second D~str lc t  ............................................... ._February 17 

Third and Fourth 1)istricth ..................................... February 24 
. . 

Fifth D~strict  ............................................. . -%larch 
. . 

Sixth D I S ~ ~ I C ~ .  ................................................ _RIarch 
. . Seventh Dlstrlct ............................................. ..Llarch 

Eighth and Xinth Districts.. ................................... March 
. . 

Tenth D ~ s t r ~ c t .  ................................................ -hlarch 
. . 

Eleventh Dlstr~ct. .  ........................................... __April  
. . 

Tmelf th D ~ s t r ~ c t  ................................................. ..Zpril 
. . 

Thirteenth Dls t r~ct .  .......................................... ..April 
. . 

Fourteenth D ~ s t r ~ c t . .  ..................................... ..A4pril 

Fifteenth nnd Sixteenth Districts-. ............................. .hIay 

Seventecnth and Eighteenth Districts. ........................... _May  

Nineteenth District. .......................................... _&lay 
. . 

Ttventieth D ~ s t r ~ c t  ............................................ ..Rlay 

riii 



SUPERIOR COURTS, SPRING TERM, 1925 

The parenthesis numerals following the date of a term indicate the ntunhcr of 
weeks during which the term may hold. 

I n  many instances thc statutes appnrently create conflicts in the t ~ r m s  of 
court. 

T H I S  C.ITIF!XDAR I S  TTKOFI.'ICIIL 

EASTERN DIVISION 

FIRST JUDICIAL DISTRICT 

SPRISG T E R ~ ,  1025-Judye Crnnai<r.. 
C s n i d ~ n - M a r .  7 
nenufort-Jan.  I?'; Feh .  16t (2; .?pril Gt: 

N a y  4t  (2). 
( ; R ~ C S - ~ I R ~ .  23. 
Tyrrr l l -Jan.  26 (2;; .Ipril 70; J u n e  I t .  
Curr i tuck-Unr.  2 ;  l p r i l  2 i i .  
Chownn-hlnr. 30. 
Pasquotnn1;-Dec. ?St (2) ;  Feh .  9 t :  Xnr .  16; 

J u n e  R t  (2) .  
Hyde-11:1y 18. 
1)ore->ray 2 5 .  
Peri~uini:iris-Jan. 19; .ipril 13. 

SECOND JUDICIAL DISTRICT 

SPRISG T m a r ,  1025-J11doe Sinciirir. 
\Vnshington-Jan. 5 (21; April 1Rt. 
Nash-,Jan. 26;  F e b ,  l6t  ( 2 ) ;  Mar.  9 ;  .\prll 

20t ( 2 ) ;  May .  25. 
\\ikon-Feh. 2 * ;  F c b .  9 t ;  \ Iny I l* ;  May  187, 

Jnnr 2?t. 
Erlgcrornbc-Jan, 10; Mar.  2; l l n r .  30: (9: 

J u n e  I ( 2 ) .  
llnrtili-1I:lr. 1G (2);  J u n e  15. 

THIRD JUDICIAL DISTRICT 

S P ~ I X G  T ~ n r r ,  1025-Judge Deli,,. 
h-orthanrpton-->far. 30, ( 2 ) .  
Hprtfortl-Pi7h. 23; April 13 ( 2 ) .  
H ; i l~ f :~x-Jan .  2 6  (2) ;  Mar.  16i (2) ;  

J u n c  1 ( 2 ) .  
Ilertic-Ft.17. !l ( 2 ) ;  . \pril ? i t  (3) .  
\Varreu-Jan. I? (2 ) ;  l l n y  18 (3.  
Tnncc-Mar. 2 (2 ) ;  J u n e  1.5 ( 2 ) .  

FOURTH JUDICIAL DISTRICT 

SFHIS(: T E R M ,  1025-Jziflne Bond. 

FIFTH JUDICIAL DISTRICT 

SPRISC TERII ,  1922-Judye Rarriltiil. 
Pitt-Jan. 121; .Jan. 10; Feb. llit; 1I;ir. 16 ( 2 ) ;  

April 13 (2);  X a y  1st  (2). 

Crnx-en-.!:in. 5'; Fcl,. ?+ ( 2 ) ;  .\pril 6%;  11:iy 
11:; J u n r  I*. 

Cnrtrrct-.T:I~. 26: \ l a r .  ! I ;  J inlc C (2  
Pnmlicn-.lprll 27 (2 ) .  
J o n ~ s - V n r .  30. 
Grccnc--Fcb. 23 ( 2 ) ;  J u n e  ??. 

SIXTH JUDICIAL DISTRICT 

FPRI?G T E R ~ ,  lQ25-Jiidqr J l ~ d ~ i i f t  

SEVENTH JUDICIAL DISTRICT 

f i r ~ 1 6 ~  T E R X .  ~ ~ ~ . ~ - J I I ~ I I P  I lnn l? l ,~ .  
\Val<e-Jz~i~, 5*: ,Ian, 2bt; I~i,li.  2%; 1.~11. q t ,  

M:w. 2*; 11:ir. 9 t  ( 2 ) :  Mar.  23t ( 2 ) :  .ipril fie: 
.\pr11 13+ ( 2 ) ;  \ p n l  27?; l1:1y -4:; H a y  1st (21: 
J u n c  I*.  J U I I ~ .  8 ( 2 ) .  

I ~ ~ ~ ~ , ~ . ' I ~ ~ ~ - , J ~ ~ ~  12 (?I; FA. 16t (?>I :  1 1 : ~ ~  11 ,  

Kew 1I:inover -,TRII  I ? * .  1+1,, 2t  1 2 ) ;  N:tr 2t 
(21;  JI:IT. I V ;  .1pr11 13t (2) ;  v:,>- I I * ;  ~ L I Y  2 3  
(2 ) :  .J~inc S'. 

I'cnrler-.Inn. 10; \ Inr .  23t (2;: \ l a y  19 
( ' c j l ~ ~ i i ~ l ~ ~ ~ - - - J : ~ ~ t  ?ti: Fc,II, ltjt (21; .ipr11 2; I ? )  
l ~ r ~ ~ ~ ~ s ~ v i c l ~ - . I ~ ~ ~ ~ ,  5 i ;  . lpr i l  6; June 15 I .  

NINTH JUDICIAL DISTRICT 

SI*IIIS<; TEIIM, lB?,?-JiiiIgi Ilri~d!,. 
Rotwsi,n-.Jo~i 26*; Tt.1,. 2; Pcb.  23t ( 2 1 :  \I;il.. 

30 ( 2 ) ;  M:1y l l t  (2) .  
I ~ I : I , I ~ ~ I - J ~ T I .  5 : ;  11:1r. !I*; J.pr11 20t. 
HoAc'--.T~II 10; April 13. 
C u ~ ~ ~ l i c r l : i ~ i ~ l - , J n ~ ~  I?* ;  F ~ l 7 .  9t ( 2 ) ;  1 h  ltjt 

(2 ) ;  April 2 i t  (21; M:iy ?a*. 

TENTH JUDICIAL DISTRICT 



x COURT CIZLESDAR. 

WESTERX DIVISION 

ELEVENTH JUDICIAL DISTRICT 

SPRIPG T E R M ,  1R25-Jicd!v , S C ! I P I I ~ ? .  
.Asl~e-.\pril 6 ( 2 ) .  
Forsyth-Jan, 5 ( 2 ) :  Fch !I+ 12): Feh. 23t (.I); 

JInr. !It ( 2 ) ;  Nar.  ?3': \fay lFIt (3 ' :  .June 22t ( - 4 )  
Rocliinghnm-Jan. 19*; Fcb. 23t (P; 1 I ~ y  11; 

June 1 s t .  
Cns\r.cll-3Iar. 30. 
.\llrcliany--1lay -I. 
Purry-Fcb. 2 ;  .ipril 20 ( 2 ) ;  June ?? t  ( 2 ) .  

TWELFTH JUDICIAL DISTRICT 

SPRISO T E R M ,  1925-Judqr . I l c E l r o ~ .  
Dnvi~ison-Jan. ?6*; Frb .  1Gt (2) ;  Nay I*; 

\Iay ? , i t ;  June 22*. 
Guilfnrrl-.Inn, 5 t  12); Jan .  10'; F r h  fi (3: 

Mar. 2* ( 2 ) ;  il1:ir. 1Gt ( 2 ) ;  .\pril t a t  ( 2 ) ;  .ipril 27'; 
l lny  l i t  ( 2 ) ;  June I ?  ( 2 ) :  Junc 15'. 

Gtokcs-Xnr. 30*; .ipril G?. 

THIRTEENTH JUDICIAL DISTRICT 

Stanly-Fel,. 2 t ;  Xnr.  30; May I l t .  
I<~clirnond-Dee. 29.; .Inn. 5 t ;  Mar. 1Ct ;  

April 6.; J fny  ? s t ;  June l 5 t .  
I-nion-Jan. 26"; Fpb. 16t  ( 2 ) ;  Mar. 23; N a y  

d t  . , . 
.Anson-Jan. 12'; Mar. 2 t ;  April 13; .\pril ?Ot; 

Junc 8 t .  
Moore-Jan. 19*: Feb. S t ;  J lny 1st. 
Scotlnnd-hlar. O t  ; .ipril 27; Junc 1. 

FOURTEENTH JUDICIAL DISTRICT 

Smrsc,  TERJI.  1925-Judne Lane.  
llecklenbure-Jan, 5'; Feh. 2 t  ( 3 ) ;  Fpb. 23.; 

\tar. 2 t  (2) ;  liar. 30t  ( 2 ) :  April Z i t  ( 2 ) ;  \fay 11'; 
hIny 187 (2) :  June 8'; June 15.. 

Gaston-Jan. 12*; J a n .  19t  ( 2 ) ;  Mar. 16t  (2) :  
Apr~l  13'; June l* .  

FIFTEENTH JUDICIAL DISTRICT 

SPRISG T E R M ,  1025-Judge Shaw. 
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Iredell-Jnn. 26 12): Mar. O f :  ?In? IS  ( 2 ) .  
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\litchcll-huril 6 12).  
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Transylvxnin-.\pril 6 .  
H~ndcrson-Jan.  S t  ( 2 ) ;  Mar. 2 ( 2 ) ;  May 
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3IcDou~cli-Feb. 1G ( 2 ) ;  : ~ u n e  8 t  ( 2 ) .  
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Clay-.lpr~l 13. 
Macon-April 20 (2). 

'For criminal cases only. 
tFor civil casrs only. 
:For civil and jail casrs. 
(.3) Emergency Juclge t o  he assigned 
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uns  p u r r l ~ n ~ e t l  Inter, am1 contninc~l :rl~ont 18 acrcs. 
It n n s  in  cridcilcc~ that  nlien the p1:rintiff purcliased the plnntat ioi~ it 

n bat1 r(~putntion-the n a y  ill(, lantl rail-in a slol)t~-n~lil tlic drainage 
from the hills ahow.  I t  lint1 ilinllow wclls. I t  wnq n.o ,se tlin11 :I per- 
fectly flat plncc. -111 t l ~ e  org:l~lir \\ ahtc fro111 tllc hi115 \\ oultl ~~ntur:r l ly 
fi1tc.r t l~cre.  I saw the place after X r .  Rouse hn,l dug these nells. I 
ha re  prncticecl medicine or1 the plaintiff's pl:mtation, h3th before and 
after he bought it ,  and as f a r  as practice on tliat f a rm was conccrlml, 
the deep wells practically put me out of business. . . . Beginning in  
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1903 or 1904, the general hral th of the conlmunity has increased non-  
dcrfully. I recall the health conditions in this vicinity in 1902. 
Typhoid fever is conlmunicable through the drinking water, but such 
things as malarial chills come from another source-surface conditions 
bring that  about. I n  the last twenty-three years the ideas of the gen- 
eral public and the profession as to conmiunity health problems has 
undergone a complete change. The surface drainage of this place as 
~vell  as others similarly situated has removed the nlalnrial conditions 
by removing the mosquito that  caused it." 

The  health conclitions were bad. Could not get any drinking water 
on the place, could smell it  when it was gotten out of the ~vclls. The  
water x a s  muddy. The  people who lived on the place v e r e  sickly and 
many died. I n  71-et seasons the ~va te r  looked like stagnant va ter  from 
pools. Scum collected on it. 

F o r  farming, i t  was practically abandoned; very little farming done 
on it. White or negro tenants mould not live on it.  I t  was good land; 
the trouble was the ~vater .  

D. I?. Wooten, ex-sheriff of the county and l>resident of the First  
Sa t ional  Bank of Kinston, 11-ho had 17 years experience in farm opera- 
tion, and who owned half of the land for ten or twelre years, testified 
that  the f a rm was unhealthy and the water not there for donwstic 
purposes. 

This  was the condition of the plantation v~hen  the plaintiff bought 
it. T h e  plaintiff v a s  mayor of Kinston. The  first artesian well dug 
in  Kinston mas a t  the corner of the old pumping station. I t  v a s  dis- 
covered 8 August, 1904, and that well discharged between 30 and 40 
gallons natural  flow. Tho plaintifi' trstified : " X y  first experience with 
artesian wells was when I n.as mayor. That  vell  was dug at the clircc- 
tion of Dr .  Tull  and myself. H e  nns  chairillan of the board of county 
commissioners and it was an experiment, and vhen  that  water came 
up, that water :~scended the pipcs 7 or 8 feet." TTith the' exprricuce 
that  the plaintiff had in that locality, arteqian wells vc re  tlic only ones 
that  would furiiisli pure and wholesome natcr  fit for dorncetic purposes. 
H e  said:  "I began to explore for deep nells promptly after I got it. 
I saw it was impoqsiblc to gct tenant?; the first objection v a s  that  therc 
Tvas no water and was unhealthy, and I determined to t ry  and get deep 
water. . . . I t  is good land, all of it. The  lightest soil that  you 
can find on the plantation that  is good for agricultural purposes going 
towards LaGrange. I n  between the highway and the railroad down 
to this end i t  is  just a little lighter than the balance, and going west 
i t  is a good clay subsoil. Cult irate excellent crops on i t  regularly- 
tobacco, corn, rye, oats, any crop that  g r o m  in this section, and it is 
all adequate to trucking. I knew when I bought the place that  i t  mas 
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iicwssnry to  t l r i ~ c  ~111 : l r tes inl~ ~vel l ,  wliic.11 1 clitl. ~ \ I I I ~ I I  L I ~ o u g l ~ t  that  
p l u w  I (lit1 ~ ~ o t  ow11 t h e  g i n  l~rcmiisc~s ~i io~i t iol~cvl  11c.rt~. I 1~111ig11t t11v 
preiiiises all11 there n.as n \\.ell tllercx S U I I ~ ~  by a for111or o\v~rt>r  :111(1 \\.:IS 

r u ~ i n i ~ r g  f e r l ~ l y ,  furlrialictl silfficicwt \v:rtt>r for  t h  t v ~ i : ~  ~ t s  ulitil thosc~ 
\\ells nc.rc pu t  tIo\v~i. Tlici firht tlliiig I tlicl \\-:I> to ~ ~ O I I ~ I I ~ I I I I I  t l ~ ( ,  ol)cl~i 
1vc.11 a t  tho ~ i o r t l i t w ~  c.litl of t l ~ c  l~orc.11 of tlic. trrni~i I~uil,l i l ig :11it1 11irtl 
this  well sunk t l lcw : ~ t  the h r k  porvli a1111 brought ~ ' I Y I I I I  tlrc~ 11:1i~l< 11orc.11 
m c l  c w t ~ r i ~ l  illto tliis lxsin,  a1111 i t  ~ I I Q ~ I I ( ~ ( ~ ~  21s fi11c \I.: t ~ r  21s 2111:. I Y , ~  

li:i\.c; t l~ t i  well w:rs not a s  good :I wPll :IS tlicx c ~ ~ u ~ i t l  I J I I ~ ' .  1 t \\ ; I S  a gocxl 
wcll :11itl gootl water,  : I I I I ~  ahul ida~rt .  'l'lic \vatr i  ~ v c ~ i t  t o  a tlt'l)tl~ of' 
200 f w t ,  :rnd \w pipcvl tliti \vator to  :I ~ x w n o i r  O I I  :lie 1~ai.k l ) o ~ ~ . l i  : uwtl 
i t  fo r  sc>vcr:rl ycnrs on  the  b:wk 11orca!l. I 11:1il tlvo lili(s l~i l~cvl  to tliit 
1 011c  l ine I took off to  1110 tlairy, ~ v l ~ i c l ~  is ahout t ~ w r l t y  fcct nor th  
of tlio bacdli porch. I took :I ~ l i lx '  ; t ~ r ' l  t ,or~(lut,tt~tl i t  t o  tl~c. t1:lil.y 1 1 1 ~ 1  

1i:rtl a s i ~ l k  m l d e  for  l~uttc,r a1111 ~lr i lk ,  ; r l r c i  this n.:~tc'r I.:III  illto tlicl * i ~ r l i  
i n  ~vliicll  the  h i t t c ~  :111d mill< KIS k q ) t .  :i~itl t l i (~  n , : t t i~  ~v I S  f l o \ v i ~ ~ g  ( T > I I -  

tiliuoualy, tlitlu't h n ~ c  to  (lo puniil)ilrg; tllvlr, ;rftc,r g o i ~ r g  into thc~ 
tl:iiry, n-c liad it  ~o :lrra~lgetl t l ~ t  i t  \vcil~t illto the  I ~ o r s c  1 ,t nhout th i r ty  
f rc t  c':~st of tlit: tl21iry. Tll(> n.atc18 \v:w ru1111i11g tlirtn1g11 t l ~ t l  t i ~ ) ~ l g l i  :111 
the  tiniil autl n-cnt tllrough thc  l ~ n b l i t ~  ro:~tl to  tl~c, higliw; y :111tl n-atcrcvl 
m y  c-attlc; lily cow st:~bli,s : ~ r c  soutli of tlic roatl. '1'11~ u . : r t c~  f r o n ~  the+ 
Iiorsc~ lot c~l~il)tit 'tl i ~ i t o  : ~ ~ i o t l i c r  t rough,  nl~t l  iw: rp i~rg  CITIIII  tlr:~t it  1~1111~ticvl 
illto tlicw 11i:~rl l i o l ~ s ,  and  \\.:IS carrictl atsroqi tlic~ 1)uhlic ro;~tl ilrto tlic' 

r , t ,vo houscs tha t  a r c  t11crc non-. l l l c sc  Jvcw t i>~~:t i i t  I ~ O U S I Y .  Fro111 tllitt 
nt4l  I rail  p i l m  into the. tc11:111t lioust~s ii11t1 f u r ~ ~ i s l u v l  1 1 ~ 1  C I Y I I I ~  t11c 
same n-ell m-itliout ally artifirinl prc~ss~irc~.  ' I '11~r~ n-c.rt> i-\vo l j i l m  ; olrc. 
\ w r ~ t  to  the  residellces ;t~ltl  oue went illto the tlniry. Then 21 t l ~ i r d  p i l ) < ~  
w e ~ ~ t  i n  n i~ortlirvest clircctioii t l l rougl~  111y g:1rili311. 1'11i, lo\\- g rou~l t l  
coultl have hccn irrigated. I put  t1on.11 1)1:111t first ; i t  1wg:111 to sog I I I ~  

g a r d e n ;  i r r igated it  too niucll. T h i s  is t l ~ e  o111y \vt'11 a t  -11r, 11ousi~. 011 

the  other  side of t h i s  p lan ta t ion  sorlle houses a r c  sc:rttcw~l hcr r  ul~t l  
tl~crcx, m ~ d  I tool< tliosc two resi'dcnccs, two liouscs p : l i ~ ~ t  ~ t l  rctl that  licl 
~r i ,s t  of t h e  I l i g l ~ ~ v a y ,  built  those houses, a11d I s u ~ ~ l i  : 1v1.11 ~liitl\vay 
betweon t h e  houses to  fu rn i sh  them both \\.it11 water.  T h a t  w.11 was 
carried t low~i a dep th  of 200 f w t ,  linctl i t  all  the way tlo1v11, alltl out 
of t h a t  w.11 came the  largrst  flow of a r t r s ian  water  I l~avc, (,v(>r sc~j11. 
I haye  h a d  csper ie i~ce  a s  to  artesi:m wells. I was ~ i i q c ~ r  vlic~ii i t  was 
discorered t h a t  we could get ar tesian wells here. I t  was frecr  tliau tlic, 
c i ty  wells. T h i s  well furnished a gootl deal more water  t11a11 c4tlier of 
tho ci ty  wells. W e  p u t  a t a p  oil i t  and  r rducrd  i t ;  i t  was c o n ~ i u g  .so 
stroiig you could not catch i t  with a dipper ,  and a system of piping was 
installed aiid water  takcn into tlie residence f u r t h e r  n-ett, oc~cupicd by 
J. D. S tc re~rs .  T h a t  water  flowed wit11 great  ~ o l u i i i e  t h r u u g l ~  his  l i i t c l ~ r ~ ~  
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the  tn.0 house5 :~nd the  -ell r a s  bctn-ecn t l i t  two;  7.i > ards  cwl i  one 
\ras to  tlic n ell. Ilotli 71 crc dcpcndcnt upoil t1i:lt well. Including the  
l a l ~ o r ,  tlie l)iping a ~ l d  11('11) i~ lc i t l e~ l t  to  e s p l o r a t i o ~ ~  ancl dipqing of t h c ~  
1~11s .  m y  h e ~ t  estiniat(' noulcl be t h a t  they cost about a tliousmlcl dollars 
fo r  t h e  t v o .  I t  might  h r  a few I ~ n n d r c d  dollars r i t l ~ c r  Tray. Things  
were cheaper then. Tl iat  is not il~clutlilrg t h e  1)iping around the rcsi- 
dnlcc.; I :mi speakiilg about t h e  n c l l i  alone. 111 adtlition to  tha t ,  t h e  
cost of pile to t h e  tliffcrcirt rcsidcnccs I ~ r o u l t l  say t h a t  added $ l a 0  
or  $200 t o  i t ;  I rspcist $200. 1 did not kcrp  a n  account of i t .  T h e  
I I F ~ T  of this  stremn of water  rrladc the l ~ l a n t a t i o n  t1c~iral)le to  l i r e  ulmn ; 
i n  t h e  first place. supplied as  good w a t r r  a s  is  i n  t h e  world, ~ r i t h  the 
rcsnlt tha t  i t  is a Ilenltliy pla~rt : i t ioi~.  I t  enabled rnc to  get a n  entirely 
sat i i factory class of tcnai~t~q.  I ('all gct as  mnlry t m a n t s  as  1 \i:mt, 
l ~ r c a u w  i t  is heal thy a u d  gooil n a t c r .  I t  h a s  niade i t  par t icular ly de- 
sirahlc fo r  a tlairv. r built  n silo and got m e  n h d  of cattle. T h e  
low land is elegantly atlaptcd f o r  p a ~ t u r ( ~  land,  mid v i t h  t h e  water  i t  
malies i t  ideal f o r  a dairy.  I l ~ ~ o t l i ~ > r  purpose', i t  is m t i r c l y  adaptablr  
t o  i r r igat ion.  T h e  large nc.11 on the Iiiglinay, ~ r l i i r l l  I estimate to  l x  
rmining 75 to 100 gallons a minutc,  war  l~rougl i t  u p  f o u r  or f i l e  feet 
 bore the  ground,  nl i ich made  it  tlicn i n  i t s  location about twclrc feet 
nhore t h e  lerel  of tlir  cleared land. l n ~ n i c d i a t r l y  I saw a n  ideal situa- 
tion f o r  irrigation. I t  could h a r e  easily h e n  calprieti o re r  tlie land f o r  
i r r igat ion with a hydraul ic  r a m  or small motor ;  i t  n-as entirely prac- 
ticable :rnd sufficient n.:itcr furnished to l ~ v c  mmincd it  into a reser- 

A L 

r o i r  tha t  n -odd  h a w  supplied a row of houscs along m y  cnt i rc  f ron t  
along tlie h ighn  ay. I n  addition to  that ,  tliere n as rnough n atcr  tliere 
and  the  location n a s  iuch,  i ts  c~lciation, nit11 litt le cspcwsc to h a r e  
installctl ~ a r i o u s  Icincls of niacliincry. I t  was atlaptable t o  a mil l  fo r  
cloi~ig t h e  u iua l  aiid nrccwary grindiiig t h a t  a plar i ta t io~l  ~lcctls to  hal-c 
tlo~lc.. . . . I r~onl t l  say that  :I moderate  esti~i~:ctc of tha t  land, 
locatcil aq i t  ic, n i t l i  fer t i le  soil, improrcd  a s  I had  i m p r o ~ c d  it. I h a d  
n i a r l ~ d  the  plantat ion 1)ractically al l  or-er. I hat1 cleared qui te  a lot 
of I:lntl iiortll of tht. r:rilroncl tha t  lintl 1)cen cut  (10x1 11 fo r  fifty ycnr, and 
1lerc.r cultiratetl. I hat1 lit'l~t coattle all  t l i c ~  gear i ,  ranging f r o m  a l i m l  
of fifteen to t h i r t y f i r e .  I h a l e  p lan t rd  i t  i n  y e  nirtl have t h e  land 
now i n  good fer t i le  contlitioli. I t h i ~ l k  the mnrlwt I alllc of tha t  lanil 
would be moderately p1acr.d a t  f r o m  $150 t o  $175 a n  acre through. 
T h r r e  a r e  file 1i11ndred and  eighty-one ncrcs, and  $8'7,000 n.onld be a 
conserrat i re  e s t i i n a t ~  of land a t  t h a t  time. . . . Q. 'TTliat was tlic 
condition a f te r  t h e  supply of n n t c r  lint1 b ~ e n  diminishctl? '  L\. T h e  
possibilitirs of t h e  place i n  respect to  i r r igat ion a r e  gone ant1 no water  
t h a t  you can  get f r o m  t h e  pump.  I th ink  t h a t  place without  deep 
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water nould become a waste p l a i i t a t io~~  again. 13ut for the timber oil 
it, a ~ i d  as an  agricultural proposition, I nould iiot under1al;e to pap the 
tascs, if tleprired of deep water. That  plantation has not o~ i ly  State 
and county taxes, but is in the city of liin,toil scliool di.tricat. I n.ould 
say that certainly xitliout cleq vatcr  the Casvc.11 Lodg7 l) lantat io~i is 
not uor th  l d f  of its ~ a l u c  tliat it  lxrd n i t h  it.  ,lftel the deep- ell 
n-atcr is elinlinated, it nould not be mortll half price. With the city 
n a t t r  supply, I nould say tliat tlic ~ a l u e  hat1 hecn d i~i i i~ i i s l i r~ l  from 
tnenty-fire to thirty-three and n third per cent." 

Sillre purcliasiiig the pl:~ntation, atid his success in sccuriiig deep 
artciian n atw, the plaintiff had plncetl iml) ro~cments  on the ljlantatioi~ 
of from fifteen to tnenty  thou~aii t l  dollars, and had brcught the same 
from a cont l i t io~~ of practically n:rste land to a desirahlc f:iriu and to 
a Iiiq11 state of c u l t i ~  ation. 

Thc~ city purcliasetl froni R. F. Hill,  the atljncent onnel  to the nestern 
boundary of plaiiitiff's land a I idf  acre of Ialld at a cost of $250. Soon 
after pu rc l i a s i~~g  said lot of lalid from R. F. Hi l l  the city begm the 
sinking of deep wells thercoil, arid c~q j rc swl  its purpose to condwt 
natcr  thercfro~n tlirough a tell-inch main into tlir tit>- of Kinqtoi~, nnrl 
in X n y ,  1932, began at the city limits to prepare for l a - i n g  pipes from 
the city along tlic Central 111gli\\ay to its auxiliary l)linipilig ~ t a t i o l ~  
on the lplot of lalid l~urcliascd froiil R. F. Hl11, the half-acre plot 1)ur- 
chased from It. F. Hill,  acijoining the plaintiff's \restern hou~iOary, 
ant1 11 as some seT era1 huntlrccl > ards n t st from pla i~i t i f?"~ I i i ghn . :~~  11 cll. 

Tlic plaintiff 11ad certain ~icgotiations x i t h  the city t ~ y i ~ ~ g  to ; ~ r r i \ e  
a t  all acljustnient. The  city laid its niairl arross the  lain in tiff's lalltl 
m~cl alotlg the higlia ay, plaintiff l i a ~ i n g  fee-simple title to sallie, pcritl- 
ing tlic iiegotintions, but iio ngrccment n a s  reaclictl. 

I t  ~ v a i  contcl~ded by plaiiltifi' tllnt the .gill-house wrll of the plaintiff 
and thc main dn.elliiig-house nell  of tlie plaintiff, hot concurrently 
n-itli tlic si~iliing of the clefcndant's nells and tr :rnsport i~~g watcr tlierc- 
froin to tllc city, ceascd to flon. and nti ther ncll  since s:iitl time to the 
presciit furnishes any water nlinterer to tlie plaintiff's premises, and 
a t  tlio>e locations lcft plai~it i t r  nitliout any n~a i l ab le  n nier eupply that  
c:ln be n m l ,  and tlicre is 11o11e :~r :~i lable  except from the city's mai~ls.  
Tlie higlin ay  well n a s  reduced to an :rniount a t  prcsc~it inadequnte to 
snpply tlic t c n a ~ ~ t  rc,,iidcnce as tlicwtofore supplietl. tlir i-lo\\ from s:iitl 
well stlll gradually diminisl i in~.  

*In orerflow artesian well of R. F. Hill,  a short distance nest of tlie 
city's well, likenise discontinued its flow contempormleously with the 
opening of the city's wells, the uclls of t h r  city being ten-inch wells, 
three in number. Tlie complete cessation of tlie flow of t v o  of plain- 
tiff's wells and tlie diminution of the flow of tlie third froni ahout i 3  
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to 100  gallons a minute  to S gallons per minute, and  the elitire cessntioil 
of t h e  flow of R. F. Hill 's well n c r e  c o ~ ~ t e n ~ p o r a n e o u s  wit11 the  opening 
of t h e  city's ten-inch n clls, a ~ t l  c r ~ w t i o l ~  of t 1 1 ~  f lov of t h e  city's wells 
while iii construction 11;v sanding or  hy c a p p i ~ i g  the  same cnusccl tlie 
water  to  re tu rn  in  plai i~t i f f ' s  ~ ~ 1 1 s  and  ill tlie u e l l  of R. F. H i l l  in  
forrller rolunic. to  be followed ininietiiately l);v cessation aga in  \\lien the  
flow f r o m  t h e  city's ncl ls  n a s  ag'lin rclcnsetl. 

I t  was tcstifictl to  hy tlif'ferclit vitnesscs that  the  nlnrket T-alne of 
the  land n a s  f r o m  $30,000 to $150.000, and  a f te r  the c i ty  had s u d r  i ts  
dcep-vat(>r 1\c11s niid t l ~ c  1,laintiff's 1 ~ 1 1 -  had  tlricd up, the  niarkct 
value lint1 d e c r e a 4  fro111 1 3  to 30 pcr  cent. 

Tlie defendant contends : 
"That  tlic c i ty  foulid it  necessary. i n  orclcr to  meet the dcinantls of 

its i ~ ~ l l n b i t a ~ i t s  f o r  n a t e r  fo r  san i ta ry  purposcs and  f o r  fire protection, 
to illcrease t h e  number of it. artesiaii ncl ls ,  :md i n  1922 i t  enilk three 
ar tesian wells on a small t ract  of land which i t  purchascd f r o m  one 
Hil l ,  1yi11g inll11cdiatc.1 v c i t  of plaintiff's Caswell Lodge F , ~ r m .  and 
iinmctliatt ly  ~ o u t l i  of tllc ("c'lrtrnl I I i g h n  ay. P ~ r ~ ~ i a i i t  to list the  
plaintiff and  the  city tliouglit 11 oulil r c ~ u l t  i n  a n  amicable adjustment ,  
~ iu t l  pc~idl l ig  t h e v  (tl'ort', cacll p a r t y  cspectilig n final scttlcnitwt b r  
aprccmcnt. t h e  ci ty  lait1 i ts  v n t c r  mains  across plai~ltiff 's prolwrty and 
b c g m ~ t o  punip TI at(  r fro111 ~ t s  r ( w n  oir, supplied by its three artcqiail 
TI ells, across plaintiff's land." 

Tlic off'orts to  rcacli a11 a~i i ic~able n ( l j ~ ~ i t l n c n t  failed. Tlie plaintiff 
lnqtituted this  action. 

T h e  c!cfc~itlnut niisn eretl ant1 sct up i ts  r ight  to  C O ~ ~ ~ I I I I I ,  ill order  t o  

lnntls l ~ r . u : ~ l i t  to  all or i l i~iancc (11113- lx~ssed by  i t  so contlemlii~ip such 
riglit of Ivay, a l ~ t l  aslictl in  i ts  a n s v c r  t h a t  condemnatioll proccctl, com- 
~iiissioncrs be nl~poiiitctl, nnil i n  due course tha t  i t  be tlctt>rniinctl nl ia t ,  
if ally. dnmagc t l ~ c  lilailitiff lint1 mTfcrct1 a t  t h e  llniicls of r11c tlcfclitlant 
(>it?. 

r 7 I lio case canic on f o r  t r i a l ;  the coilrt bclo~v. ol-er t h e  tlefciidant's 
ohjt ction, trictl thc  c:rw a:: n c o n m o ~ i - l a w  trespass on the par t  of the  
r i ty .  E:\itlclicc v a s  i~ltrotlucctl on bcl~alf  of the  p la i~ l t i f l ,  t r n c i ~ i g  the  
condition of tlie p la i i~ t i f l - "~  f n r m  as f a r  back as  his  witliesscs could 

the  laud  a good m a n y  gcars  ago ;  then evidence v x s  illtrotlucetl to shon- 

a n d  e s l m ~ d i t u r t ~ s  unt i l  h c  ~ a n k  ar tesian wells on it .  and  tlicn, v i t h  
~.cfcrcnce to  i ts  increasing desirability fo r  tenants. agricul tural ,  dairy.  
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residential n11t1 i11t1nstri:rl uses, ~ t c . ,  n11t1 asserting n g a i ~ ~ s t  tllo t l c f c n d a ~ ~ t  
that  w1ic11 it  sn111i i ts  tl~rccl n.c,lls 011 i ts  O T ~ I I  1:111(1 tha t  it t11c'rc'l)y dcprivcd 
t l ~ c  plai~rtifF's f;1r111 of ;I cllicf ( ~ l t ~ ~ ~ l ( ~ l l t  of v:illlt>, to  wit ,  i ts  : ~ r t c s i a ~ l  
\v:ltc~, 1)y c ;~us ing  i ts  n r t c ' s i a ~ ~  1 ~ 1 1 s  to tliniinisll in  flu\.:, : I I I ~  SOIIIC of 
them to d r y  up ,  and tha t  the  suf f (wd tlnlllagc~ i n  t h e  h y i n g  
of tlic ~vntclr I ~ I : I ~ ~ I .  so111(' t ~ v o  thonsn~lt l  fcct ill lol~gt l i ,  ; I Y ~ O S S  hie l a ~ ~ d ,  
1 w : ~ ~ t i c a l l y  :111 of tllis t l i s t a~ lw,  c w ~ l ) t  I\\-o Iiuntlrctl fcc.t, 1wi11g ~ v i t l i i ~ ~  
t11c C v ~ ~ t r a l  I I ig l~n . :~y ,  117 c o ~ ~ r c ~ ~ t  of t l ~ c  S t a t e  I I i g h ~ v r y  C o ~ n ~ i l i s s i o ~ ~ .  
T ~ I P  d c f c ~ ~ d n ~ i t  c o ~ ~ t c ~ i d c d  t h a t  it  11ad n riglit to  contl(w111 i ts  r ight  of 
K:I,Y : I I I ~  Ilnl-c t l ~ c  tl:r~u:~gcs :rascssed by  n jury,  ant1 t h t  tlic plni~itiff 
T\ - : I~  11ot tla11l:rgctl 111atc.rinlly in  nny respect, nnil tha t  w1i:rte~cr tlar~lagcs 
110 n i i g l ~ t  11al-c, suffcrctl was liiorc t h a n  offsct by t h e  be~icfits a c c r u i ~ ~ g  to 
said f a r m  ill l i : ~ v i ~ ~ g  ttllt, c i ty  water  r11ni11  cross it ,  with fu l l  privilege's 
of use of tlic c i ty  u-:ltcr a t  tlic same r a t t s  :IS i~ i l inb i t :~n ts  of the tvity, 
TI-itl~out t h e  : ~ t t c ~ i t l n ~ ~ t  111lrd~l1 of city ~ : I S E S  ant1 restrictions, and tha t  
said v n t c r  1nai11 was so f a r  h(1low t h e  wrf:~c.c as  11ot tc i ~ ~ t e r f e r c  wit11 
:111y r c : ~ s n ~ ~ a l ) l c  11sc of pl : l i~~t iff ' s  p r o p r t y ,  n11d s ~ ~ l ) p n r t c ~ l  this wit11 c > \ - i -  
tlcllc'c. 

D c f c n d : r ~ ~ t  f u r t h e r  co~rtcv~tlctl, ant1 t1lc1-c was el-idc~lce t o  support  this 
r o ~ r t c w t i o ~ ~ ,  t h a t  t l ~ c  ~ n h c  of l)l:~intift"s f:lrlu 11:td incrc:~scd 011 nccou~lt  
of 11ci11g conl~crtctl  wit11 t l ~ c  city \v;ltor systcwl ill n ~i in tc r in l  nriiount, 
mltl x n s  n.ort11 111orc nftcr the  ?it\- sn~llr i ts  ~vc l l s  ant1 p u t  i n  o p e r n t i o ~ ~  
i ts  n-ntcr mnills, n11t1 tha t  n.llilc ill fnct tlic sinlcil~g of said wells on i ts  
o\nr 1:11rd did not intcrfcrc  ~ v i t l ~  t h e  flow of plai~itiff 's wells, ant1 t h t  
t l l t w  \\.:IS I I O  ~ ) l~ys ic : r l  ~ ,c , l : r t io~~ hrt~voc'r~ plni~ltiff 's n.c,lls ant1 tht. clity 
\v(.lls, t h t  as  :L niat tcr  of r ight  thr, c i ty  llntl t h e  ful l  an(. f ree  rigllt and  
I)on.c'r to  silik n-vlls 011 it.; on.11 1:1ritl as  it  tlitl, mltl to  t:~l.c t l i c r c f r o ~ l ~  a11 
t l ~ c  w a t w  t11:lt 1nig11t n : ~ t n ~ x l l y  rise f1.0111 ~ 1 ~ 1 1  wells i11 to i ts  r (wrvoi r ,  
:111tl t1i:it 111~11 i t  lint1 n ful l  n ~ l ( l  pcrfcct ~ . i g l ~ t ,  nntl tha t  it  was its duty,  to  
t~, : i~~. ' l )or t  tlrc. saitl \v:rttxr illto its v.atc'r sy.cte111 f o r  i ts  i n l ~ n l ~ i t : l ~ i t s  ill 
n r d t ~  t11:lt t11tli1- h w l t l i  :111(1 s;111it:11,y c o ~ ~ ( l i t i o ~ ~ s  s11o11ld lw promoted, a i ~ d  
that fir(, prntcwtio~l shonltl tlicrchy he aflortlctl, :lnd tha t  suc.11 \\-:ls 11nt 
ail i ~ ~ v : r a i o ~ l  of t111~ l,lni~itiil"s l > r o l ~ ' ~ , t ~ .  1.ig11t.; n.it11 rcsl~cct  to  1lis raid 
f:l1<111. :111tl t ~ ~ : i t c ~ l  110 li:ll)ilit,v 011 t11(. I ) ; I I ?  of t l ~ c  clt,f(>lit a ~ l t  fo r  the ~ ~ s c ~  
of i ts  wit1 ~vcl ls  :111tl t l ~ r  n.ntt,r flo~vilig therrfrolti. 

I t  :11qw:ws ( l i s t i ~ ~ c t l y  ant1 11lai11ly ill a11 t l ~ c  c~vitlclirc offcrotl by the 
111:1i11titl' : r ~ ~ t l  tl1c1 tlcfc~ttl:~ut that  tlic \v;~tor in  m ~ ~ t r o w l . s y  f l o w  ~ia t l l ra l ly  
:111d \\ . i t l lol~t tlicl :rl)l)licz:ltio~~ of nrtifici:~l force f r o m  t h e  t l r fc~i t ln~l t ' s  
\\dl:: illto i ts  r c s c r ~ o i r ,  n11t1 tllnt 110 p n l ~ p i ~ ~ g  or  ot1ic.r IlltJalls is  uscd to 
c ~ t ~ x c a t  tlit, 7v:ltcr E I Y ~ I I  x i t l  ~ ~ ~ 1 1 s .  : ~ l t l ~ o l ~ g l ~  clcctririty is nsctl to l)uiilp 
a:~itl v : ~ t c r ,  nftc'r it llas flo\\-ctl 11:1tlwnlly illto t h e  rescm-oir, f rom said 
r(wrl-oir  into the  maill a1111 illto the  ci ty  water  sys tc~n .  
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Tl ie  follon i ~ ~ g  j i l d g ~ l ~ e i ~ t  71 i i i  r c n d ~ ~ c d  ill the court below, 011 tlicl 
issues suhmittcd . 

"This  actioll comlllg 011 f o r  t r i a l  hefort, h i i  H O I I ~ Y ,  H c i r r ~  .\. ( ; ix t l~ ,  
judgcl, a n d  a jury,  u p o l ~  t h r  issucs submitted, t h e  w i ( l  issucs a11d the  
ansncrs  of tlic j u r y  thereto I~cilrg a <  follon.;: 

"1. D i d  the deftwtlnirt sink srtc,\ian w\.plls on i ts  01\11 lands, atljaccwt 
to tlie Imitls of the  l)laiiltiff, a ~ ~ d  t l i t ~ c b , ~  ~ ~ r o n q f u l l y  :iiid un1:infully 
n i t l id raw n a t e r s  f rom the  l a ~ l d s  of the  p l a i ~ ~ t i f f  i n  such qnantitic. as  
to tliniinish and retard t h e  flow of uatcr .  f rom the' nrtcslan n . c l l ~  of 
the  plai~rtiff ns alltlgcd i n  tlic col l iplai~i t?  Ire,. 

( ' 2 .  I f  so, nliiit tlmliages is tlic 1)lailrtiff c ~ i t ~ t l c t l  to  rcco \ r r  1, rcS:~soti 
of wcl i  urilav fill a c t ?  -1. $3,000. 

'(3. D i d  the dcfcnda~i t  TI r o ~ ~ g f ~ i l l y  :111tl  u111an full! ( 1 1 t ~ r  1111011 the  
lands of tlrc. 1)laiiltiff a l~ t l  p l a i ~  71 ; t t t j~ l l l i l l l l i  t l~( 'rtlo~i :I< all( gc t l  i l l  tl~cn 
compla in t?  A\. Tcs .  

"4. I f  so, ~ v l i a t  dilniages iq the  l)l:li~itiff t~ l~ t i t l c i l  to  rcco7or by rcL:~.o~r 
of such un1:rxful act ? -1. $1,000 

( ( I t  is IIOIV, 011 n r o t i o ~ ~ ,  c*o~lsi t l (~ct l ,  ordcrtd ;r~itl atlludgctl that  tllv 
plaintiff, S. J. Rouse, do r w o ~  cr of tlic d c f c ~ i t l a ~ ~ t ,  t h e  ci ty  of R i i ~ s t o ~ i ,  
the sum of $9,000 (11ilic tliouba~id tlollars), nit11 i~~tc rc ' s t  t l lcreol~ froin 
5 Kovenibcr, 1923, un t i l  paid a t  6 lwr twit 11cr n1111un1; and  fur ther ,  that  
the  plaintiff do r c c o ~ e r  of t h e  t l c f c n t l a ~ ~ t  t11c costs of this  action, to  be 
taxed by  t h e  clerk. 

" I t  is  f u r t l l c ~  c o ~ ~ s i d c r c d ,  ortlcrctl a11tl adjutlgetl that ,  ill co~~s i t lwat io l i  
of the  nnioullt aiec-etl a s  tlallrages by tlie j u r y  in  r r spo~rsc  to  tlic four th  
issue, tha t  tlic d e f e n t l n ~ ~ t ,  c i t ~  of I C i ~ ~ i t o u ,  he iind is 11~reby  atljutlgetl 
entitled to  and that  it  has  all c~:~scrl ic~~t  o \ c r  a11tl acrosq tllc la l~t ls  of the  
plaintiff f o r  it ,  watcr  n i n i ~ ~  :IS a t  ~ ~ C S C I I ~  lxid : L I I ~  c o ~ ~ s t r u c t ~ ~ l ,  t ~ x t ~ ~ ~ t l -  
ing f r o m  i ts  auxi l iary v a t c ~ r  statioii atljirccl~t to  ant1 west of p l a i ~ ~ t i f f ' s  
lairds t o  t h e  eastern bountlnrg of plai~l t i f f ' s  lantls, t l ~ t  is tlic castcrn 
b o u ~ ~ t l a r y  of l)lii i i~tifl ' i  gill-houw t iac t  tl(~icribct1 i n  t l ~ c  c o i ~ ~ l ) l a l ~ ~ t ,  \\it11 
tlic r ight  to  enter upon  saitl s t r ip  of lalrtl on nl i ich said water  m a i n  is 
constrnctetl, and i ~ i  nllicli i t  is imhctlcletl f o r  the  l ~ u r p o s c  of 111ailitail1- 
iiig and  r c p a i r i l ~ g  tlic snnlc, a11t1 f o r  ~ncali Ilecwsary l ~ u r p o s r s  :is arcs 
i n c i t l c ~ ~ t  to t h e  use of saitl nnttlr 111ai11r as  :I p a r t  of tllc n a t c r  sgstcni 
of t h e  defendant, said c:lscmclit t o  ro l i t i l~ue  10 long a s  thp tlcfentlmlt 
shall m e  ant1 m a i ~ ~ t a i n  tlic snit1 n a t w  maill as  a par t  of tlic n a t e r  
s y s t ~ m  of t h e  tlefc~itlnnt. *llitl this  jntlgincwt sliall lisle the  fnl l  forcr  
and cffcct of giviug ant1 a ~ s i u i i ~ g  nnto tlic def twlan t  a p c r r n n n c ~ ~ t  ense- 
n l e ~ ~ t  or riglit t o  nrwil~tain i t s  1ilrc.s and v i r e s  arid poles a c r o v  the  
defe~itlant 's l a ~ l d s  as  the  same a r e  I I ~ W  colistructed and  to conqtruct 
then1 o thr rn i se  a s  t h ~ g  arcx a t  p r e w ~ t  located f o r  t h e  purpose ill colrnec- 
tion v i t h  i ts  water  plant .  
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",hd it is further ordcrctl. ac1judgc.d ant1 tlecrcctl thnl the clcfcntln~~t 
shall hare,  under this juclgnient ancl in t l ~ i i  actiou, tlic. full right ancl 
power and authorit? to c o n t i ~ ~ u e  and  to operate its TI ells a t  its l )u~i i l ) i~ ig  
station as  it may desire according to law in l i en  of tlic r c~ox  c r j  ag ;~i~is r  
it I~cwi~ i . "  

The defendant esceljtetl to the judgli lc~~t as signed in f a lo r  of 1jlai11- 
tiff', asiignccl error, a11t1 al)lwaletl to the Suprcnic Court. 0 1 1  the trial 
144 esceptio~is were talmi. There arc  53 assignme~it; of error ant1 
grouping of esccptio~li  I)y tlefcnd:~nt, nliicli liinterial ones n-e nil1 colt- 
sitlrr iir the o p i ~ ~ i o ~ i .  

G c o r g c  R o ? o l t ~ e c ,  R o b c r f  11. R o l ~ s e ,  c l t d  C'ozupcr, TT7hitnA.cr tC. .111(>~z 
f o r  p l a i d  ifi' 

J t i o .  G. D a ~ c ~ s u i z ,  F. E. ll'crlluc.e, I,. 12. T7u,.acr, I l i t l , o ~ ~ ~ ~  JIr .I ,ran,  an t i  
11. 1::'. isftclc,l/ f o r  t l (~fci l i l tr11f .  



K. C.] S P R I N G  TERM, 1924. 11 

I n  the present case the defendant denies the right of plaintiff to 
recover damage for the pipe line running along the State IIighmay No. 
10, plaintiff having a fee-simple title to  the land. 111 T e e t e r  v .  Y'el. Co . ,  
172 11'. C., 783, it is sa id :  "It is not denied by defcndant that the tele- 
graph line superimposed upon a railroad right of way is a11 additional 
burden which entitled the owner to compensation. l l o r l g ~ s  v. T e l .  Co., 
133 N .  C., 225;  P h i l l i p s  v. T e l .  Co.,  130 S. C., 513." To the same 
effect is a water main. Defendant also denies the right of plaintiff to 
recover damages for the diversion of the percolating and flowing water 
in and under the lands of plaintiff. 

C. S., 1716, is as follows: 
"For the purpose of acquiring such title the corporation, or tlle owner 

of the land sought to be condemned, may present a petition to the clerk 
of the Superior Court of the county in  which the real estate described 
in the petition is situated, praying for the appointment of comniission- 
ers of appraisal." 

Under the above section, the condemnation proceedings is "For the 
purpose of acquiring 'such title,' " etc. The  defendant dc~iics tliat tlic 
plaintiff has a title that can be condemned except a short distalice of the 
pipe line over his land. The defendant contended that the Stnte ILgh-  
way Commission had given the plaintiff the right to tlie usc of tlie 
land for the underground water mains along its right of nay .  The 
plaintiff had tlie fee-simple title in tlie land. 

W e  think the principlc in K e e n e r  z.. Ashev i l l c ,  177 S .  C., 4, appli- 
cable. I t  is there said:  " In  this view, the present case, we think, comes 
clearly within the recent decision of X a s o n  I). Dudic lrn .  175 S. C'., 6.38. 
There the county commissioners, in straightenii~p a ltuhlic roatl. had 
taken a strip of plaintiff's land. I n  an action to rccorer tlamages, 
defendants denied plaintiff's ownership of the land and, generally, his 
right of action, and on the liearing resisted recorery for tlic rracon, 
among others, tha t  plaintiff's reiiledy was in petition to tlie board of 
commissioners, as the statute provided, and it n a s  hrld, among other 
things: 'The county board of com~nissioners, i n  acting u1xm a petition 
by the injured onner nliose land had hccn talic.11 for roatl purposes, 
under a statute providing for the assessinelit of damages by this method, 
docs so in  an administratire capacity; and wlicrc the hoard has taken 
and is using tlie land for such purposes, a i d  t h e  o w n e r  has  no t  follnzl~ed 
t h e  s p ~ c i a l  m e t h o d  provided a n d  br inqs  h i s  a c t i o n  in t h e  S u p e r i o r  C o u r t  
for h i s  danzagcs,  t h e  de f endan t ' s  den ia l  of p l a i n t i f ' s  ou.ncrshi11 a n d  i f s  
l i a b i l i t ? ~  f o r  t h e  d a m a g e s  w a i v e s  i f c  ~ i q l t f  t o  i u s i q t  f l i a f  t h ~  v f r ~ f ~ ~ f o r ? ~  
nzethod slrou!d hazse b e e n  p u m u e t /  7)y tthc p/ai?i/iff."' (Italic9 ours.) 
F l e m i n g  v. Cong le ton ,  177 N.  C., IP6.  The  defendant denieq plaintiff's 
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i~bollt thirty years, aild it ~ v a s  cer ta idy  good ~iie:rtlon.-just as fine as 
a~~ybotly 's  r~ieatlo~v ill tlic coul~try." 

, . l l i c  v . i t i ~ c ~ s  furtllcr gltve tlic value of hay gotten from the land from 
yc>i~r to year, altliougll lie said hi, hat1 iimer weiglied it but got four to 

.slloiv the c.l~aruc.tc'r a11t1 quality of tlir 1:111cl :rppropriatctl, ancl was clearly 
rol1i~)c~ttWt." 

J I I  Jl,~/c~r.s 1 . .  ( ' l i r c v l o f f c ~ ,  146 S. C., 248, ( ' l i i e f  Jusficc: C' la i~ l ,~ ,  for i~ 

~ l ~ ~ a ~ l i l u o u s  C'ourt, oays: "The ~ x l u e  of lanil is largely a n~a t t c r  of . . 
O ~ I ~ I I O I I  d ( , r i ~ ( d  from :r ~ - :~r i t , ty  of c.irvurt~stal~c,r~," a~i t l  l~roccc~ls to 
illuxtratc, his lioltli~ig. 

, . 1 hr? co11l.t 11c>lo\\., O I I  this :Lnp('vt of the cSilsc., (~I iarg(~~1 tlic' ,jury 21s 
fol1on.s: ''I charge you that the measure of dartlagcis in respecat to this 
sccolitl issuc, iu c i ~ s ~  yo11 ~11011111 ;111s\v~r the first issu(> ( y ~ s , '  is t 1 1 ~  (IitFor- 
r ~ i ~ c  ill value between thc la~lcl i-I qucstioi~ i~~inietli:~tely prior to tlic~ 
iliggiug of plaintiff's nclls a l ~ d  inilnediatc~ly su1)scqumt tlicreto. Tllat 
is to sny, 7011 will a s c ~ r t a i i ~  fro111 this evid~111w thc~ truc riiarltc,t valui~ 
of the lalltl ill ijucsstion il~~irletliatclg htfore such well, \\crc, sutlh, a ~ l d  
you \ d l  t l i r~ i  ascertain the true n~a rke t  ~ a l u e  ini~llcdiatelv after tllr 
wells nc re  sunk. You nil1 then deduct the latter figurr fro111 tlic firit, 
and the re~naiiitlcr will be your allsncr to tlic secol~tl issuc." 

TiT(. tliirik tlie cliargc in accort la~~ce vit l i  the la\v of this State. Tlic 
c,vicle~~ce bearing oil the question of couipen~ation naturally takes a 
11 itle range-the surrounding circu~r~itaiiceq aiid facts. F ro r~ i  tlie recortl 
both s i t l ~ ~ i  \vrrc allonc(1 latitutl(,, 211itl call fiiitl no fact of prc~jutlicial 
or rerersible error. 

/ n  I Y  l j r a i n a g e  Disfricf, 162 S. ( I . ,  129 ,  it was  saitl: "Tlitl other, 
tliat thc, c.o:lrt instrnctcd the jury t o  taltc illto roilsicleratio~i tlic 

cannot he sustained, for the court charged that  the jury slioultl consider 
'not only the increased facilities of the larid for producing crops, but 
the benefit to the health of the people who l i re  in the district.' " 

1x1  h'ncll  r .  ( ' h c r t hnm,  150 S. C., 736,  C l a r X ,  C'. J., saitl: "I t  is ail 
old s a y i ~ ~ g  that 'fragrner~ts of all tlie scielicc5 are t a k c ~ ~  u p  ill ailips of 
the law.' I t  is not long since that  our progressire brethren of the medi- 
cal profession h a r e  discovered tliat one kind of mosquito (anopheles) 
causes malaria;  that  another (stegomyia) carries yellow ferer, and 
another still spreads the Asiatic cholera; that  house flies spread typhoid 
ferer, that  fleas on rats comnlunicate the  dreaded Bubonic plague, and 
lesser germs, as bacteria and bacilli, a re  tlie agents of other diseases. 
Fo r  t h k  do 'the weak things of the world confound the things which 



arc' ~lrigllty.' I Cor. 27. k t i l l g  on tliew tliiro\ clriei, uiltlcr authority 
of Ian the stegomyin and y l l o w  fevclr h n ~ c  1)eeii e x t i ~ p t e d  in  Cuba 
n ~ i d  the 13ubonic plague n a s  stayed in San Francisco 1)ecauv ~nosqui- 
totq alld rats were ~ystematically destroycd 1)y the offictm of the law. 
'l'licrc is 110 rcason that  the p1:mitifi's honic sliall ]lot be freed of rl~alaria 
1)g authority of n judgrncnt based upoii nicdicxl a d ~ i c e ,  tspccially as the 
partws agreed tliat such reinctly ( n  hate1 c r tlie run j o r ~ t  of the niedicnl 
a r b i t r a t o i ~  slioulcl find it to be) s h o ~ l ~ l  be ciitere,l ns t judgrncnt of 
the c011l.t." 

Tlint stagnant nater ,  in light of preqent-day mcdical opinio~l, is 
olmosious to health in thii: country, chiefly as it wrvrs for a breeding 
l~lavc for certain specie;; of mdaria-carryillg niosquito, thc only means 
a t  l~rcsent  kno~vn by which that  discaw is tlisserninatctl. The  life and 
liabltat of tlie mosquito has r ccc i~ed  the most careful investigation a t  
the l ~ a n d s  of tlie United States hcnltli nuthoritics. Vo1. 23, 1 7  Ju ly ,  
1909, of the Public Health Rc l~or t  of the Vnited States l l a r i n e  Hospital 
Sprl i e ~ .  

a loll The  benefit to tlic I1c:dth of the people who lived ou the plant t '  
is iliorc importn~lt  than tlie increased facilities of tlip land for producing 
trolls, and it is clearly compete~it in fixing the mark-+ ralue of tlic 
lnutl to shov lx forr  a~it l  after the artci ian n ells x e r e  s1111k the co~iclition 
of the health of tlic inhabitants v h o  l i~ccl  on the lan,l.  Good liealth 
can Inore easily create ~vealtli. I t  gires strcngtli arid vigor to norlr. 

This assiplment cnnnot be sustained. 
Ikfcntlant's nssignmerit of errors 3 ant1 38 : 
"The court erred in atlnlitting critlence as to conrersations between 

t h t  plaintiff and 11o;rrtl of aldwmcn and in permitting i l ~ e  introduction 
of ])lni~ltifi's nrittcw prolpial  n l~icl l  n as 11c.1 cr ncccptc0 1,- thc t l e f e~~d-  
:lilt. ant1 in tlcnyilig tllc tltfcntl:~nt the l)ri\ilcgc of sl~onii lg tliat the 
plni~ltifi did agree for tlie clefe~~tlniit to croqi: his land pcnding tlic ncxgo- 
tiatioii looking tonnrtl an ntljuitmcnt hy c20nqcnt a i~t l  in c~linrsi~lp the 
jur- t11:it t h ~ y  nricht coiisitlw n r i t t c ~ ~  prol)os:~l- n11t1 el t l c ~ ~ c e  of efforts 
l~ctnecn the parties to adjust the matters as eridcnce of notice that  the 
sinliing of the wells and h y i n g  off the water mai~rs  nould result in 
d a m ~ g c  to plaintiff." 

Thc court b(~low cliargctl tlie jury :  "In conclusion, I desire to call 
your attention to the fact that  during tlie progress of lliis t r ial  a con- 
troversy arose about tlie introduction of wr ta in  eridel re as to a con- 
tract between plaintiff nntl tlip defentlant city of Kinston, a copy of tlie 
proposed contract hal-ing been offcred in eridence. I I-harge you that  
there never has been any contract between the city of Icinston and the 
plaintiff, Mr. Rouse. . . . I t  lvas neyer accepted ,y the city and 
never completed nor executed. This  eridence in respect to the contract 
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and to the dealings between Mr. Rouse and the city of Iiinstoii, iiiclutl- 
iug tlie proposal and his rejection, x a s  offered for the sole pu rpov  of 
sliowiiig, if it  does shon-, that the city of liinston had ~iotice at the 
time of tlie sinliing of the nells and the laying of the na ter  n i : ~ i ~ i  that  
such act woultl ~ieccssarily cause the plaiiitiff damages, and that is the 
oiily 1)urpose for ~vhie11 this evidence was offered, arid SOU cannot con- 
ritlcr it  i ~ i  ally otlier light." 

T e  tliiiili if ~ w o r  was comniittecl it  n-as liot prejudicial. Tlic court's 
positi\e iilstructioii, "You cannot co~isider it in any otlier light," n-as 
all tlie defendant could ask. 

Tlicw nssirnnlents cannot be sustained. 
u 

A\ssigllnielit of error S o .  4 :  
'.The court erred in admitting evidence as to possible future uses 

mid developments of plaintiff's farm, based on the supposed continued 
don- of plaintiff's pri7 ate artesian ~vells, such as residential, industrial, 
and commercial uses, admitting opi~iioiis as to these and that  such 
de\elopments were impossible with city na ter ,  but nere  possible only 
11-it11 water from pr i ra te  artmian wells. ,Ilso that rates for outsicle 
water users voulcl be raised or discoiitiiiuetl ill the near I'uturc, i~iclucl- 
i i ~ r  a letter that  outside na ter  rates had beell raised since this coiitro- " 
~ e r s y ,  and nit11 this injcctiiig private opinion as to value as distin- 
guislietl from m:lrltet value, allon-ing witness to say 'noultl not oive 9 
one-half for it.' " We ha re  already discussed the rule of compensation. 

We think the defeiidant has no reason to complain. The  defendant's 
~~ i t i i c s ses  vent  into this niatter in every pliase. Fo r  esaniple, S. L. 
Lyiicli testified : "I on 11 a piece of land oil tlie ctlge of town bctn e m  
Iiinston and the Casxcll Lodge plantation of Mr.  Rouse. I n a s  raised 
on a farm, and am still a little interested in farmiiig. I have been seeing 
the Caonell Lodge plai~tatioli for 25 or 30 year.. S e ~ e r  beell all over 
it, only riding the clifferelit roads to go by. I just about lrnow the 
boundaries on the ucst of Mr. IEill and east of the Warford Inlid. I 
tlii~ili tliirty or th i r ty- f i~e  tliou>:l~id dollarb ~vould h a l e  bccli a good 
price for the f::rm in  Xay ,  1922, before the city sank its ~ re l l s  and laid 
its p i p  line there. I think forty thousand dollars or more ~vould be 
the ~ a l u e  of the p l acea f t e r  the deep wells were sunk by the city mld 
the na t e r  co~iilcction made ~ v i t h  liiiiston across tlie laud. 111 nly 
opinion connecting tlie n ater supply of the city across the land increased 
the value of the land; it increased mine and I think it did theirs." 

This assignmci~t cannot be sustained. 
~lssignnients of error S o s .  9 and 1 0 :  
'(The court erred in refusing to submit the issue framed by defendant - 

as to unlawful diversion of water from the plaintiff's land and damages 
flowing therefrom, and in submitting the issue in the following fo rm:  
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C'. S.,  970, is as  fo l lo~vs :  "A11 such par t s  of t h e  commo11 I a ~ v  as  were 
heretofore i n  force and  use withill this  State ,  or so much of t h e  common 
law as  is  not dcs t rnc t iw of, or repugllant to, or incollsistent with, t h e  
frertlom and  intlependcnce of this  S t a t e  allcl t h e  fo rm of government 
therein established, aud which h a s  not been otherwise p r o ~ i d e d  f o r  i n  
whole o r  i n  par t ,  not abrogated, repealed, or become obsolete, a r e  hereby 
declared to be in  ful l  force withill th i s  State." T h i s  l aw v a s  passed 
ill 1'778, ch,  S, and  f rom all e x a m i ~ l a t i o ~ l  is practically the  csact lan- 
guage a s  C. S.,  970. 

T h r  Ellglish decisioll referred to  ill 11. C. L., sul)ru, is Acton c. Blew 
/Id/ (1S43), 12 3lecs. & IT., 32-1; 1 3  I,. J .  Esch . ,  held that  a Ia i ido~v~ler  
has  110 such r ight  o r  iii twest ill a subterrancau n a t c r  course as  to- enable 
hinl to ~ l l a i ~ l t n i ~ l  all action a g a i ~ l s t  a l:~lrtlowlrcr v h o ,  ill carrying on . . 
~ I I I I I ~ I I ~  o p e r a t i o ~ ~ s  upoli his  on.11 lalltl ill the usual maliner, drains  away 
thc Tvntcr fro111 the  lalit1 of thc  first-mentionctl owner and  lays his  well 
clry. 'l'his t l cc i s io~~ might  ~ ~ 1 1  have been based up011 t h e  doctrine of 
r e a s o ~ ~ a b l c  use, but it  was rested 11po11 tlie absolute o ~ v ~ r e r s h i p  011 t h e  
part  of t h c  n i i ~ l e  owner of all  tha t  l a y  beneath the snrface of his  lalid. 

do 11ot tliillk tlie Eiiglish rule  laid (low11 ill 1843 applicable a ~ i t l  
c w l ~ s o ~ ~ a ~ r t  o r  c.o~lsistent with the  just ideals of our  Gowrnment .  It is 
pwsuasivcl but ]lot binding 011 this  ( 'ourt.  Xeel ,  er c. ISust Orange, 77 
S .  J .  I,., G23 (1909),  is  a s imilar  case a s  the  illstant one. T h e  authori-  
t im arc2 there c:~refully ~ i ~ t l  thoroughly revitvet1 by l J i t n e y ,  Chancellor 
(a f t r ruar t l s  O I L  the Supreme Court  I3n1ch of 1'. S.). H e  said, fo r  a 
u ~ l a ~ ~ i m o u s  Court  : 'T~OII  the  -\vhole we a r e  convinced, not ollly tha t  t h e  
authori ty  of the  E ~ l g l i s h  cases a r c  greatly x e a k e i ~ e d  by the t rend of 
niotler~l tlcc*isio~~s ill this  country, but tha t  t h e  reasoning upoil which 
the  doctrilrr of 'rcasol~able user' rests is better supported upon general 
pr i l~ciples  of law ant1 mort2 i n  consonallce with l ~ a t u r a l  justice and 
?quity. W e  therefore adopt t h e  la t ter  doctrine. T h i s  docs 11ot prewrl t  
the proper use by any  l a ~ ~ t l o w i ~ c r  of t h e  percolat i~lg waters subjacent 
to his  soil ill agricnltur(>, n ~ x i l u f a c t ~ w i n g ,  i r r igat iou or  otherwise, nor 
tlors it  preveilt ally rcaso~lable  tlevelopment of his  lalrtl by miu ing  or  
the like, although the  u~ltlergrouiitl water  of ~ l e i g h b o r i ~ ~ g  proprietors 
Iliajr thus bc intcrferetl with o r  diverted. But  it  does prer-ent the with- 
tlrawal of u ~ ~ t l e r g r o u ~ i t l  waters f o r  distributioll or sale fo r  uses not 
coniiectcd with ally beneficial ownership or enjoyment of t h e  land when 
they a r e  taken, if i t  results therefrom t h a t  t h e  o n n e r  of t h e  adjacent 
or iieighboring land is  interfered with i n  his  r ight  to t h e  reasonable user 
of subsurface water  upon his  land,  o r  if his  wells, spr ings or s t reams 
a r e  thereby mater ial ly  d i~n in i shcd  i n  flow, o r  h i s  l and  is  rendered so 
ar id as  to  be less valuable fo r  agricul tural ,  pasturage or other legiti- 
mate  uses." 
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and it n-as 11c~ld in tha t  case that "The owner of land is entitled only 
to a rrasoilaLle use of the percolating u-aters under his land for pur-  
poses connectetl wit11 the beneficial o~rnership  or enjoyment of his own 
land;  and for the use of such va te r  by an owner to be a 'reasonable 
use,' especially in an artesian district, it should be limited first to his 
just proportion accortling to his surface area ;  and second, he should not 
be entitled t r  cn to this quantity to the injury of others similarly situ- 
ated, ulllcss it is ~ e a s o ~ l a b l y  11cce.sary for the beneficial purposes to 
~rl i ich he derotcs the v a t e r ;  and the onner llas no right to injure liis 
neighbors by an  unreasonable dirersion of the na t e r  for the purpose of 
sale or carriage to distant lands." - 

The  I l o r n e  cnse  was affirnled in a decision by the same judge in 
Glocer  v. U f u h  Oil Re f in ing  Co .  (1923), 215 Pac. Rep., 935. 

r . I h i s  inattcr is also tliscussed a t  length by 17erizpl?e, J., in the famous 
case of I i u t z  r .  T i ' ~ l 1 ~ ~ ~ z s l z a ~ i ~ ,  141 Cal., 116; 64 L. R. &L, 236. Sustain- 
ing the doctrine of reasonable use, he s q s :  "But this question was com- 
pletely put a t  rest, so f a r  as the State of Xen. y ~ r k  is concerned, by the 
case of E ' c ~ b c i l  1 % .  -\-ezr I'orli, 16-1 S. T., 522; 31 I,, R. ,I., 695 : 79 -1111. 
St .  Rep., 666; T,S S. E., 644. I t  was a suit by another plaintiff to re- 
strain the same operations considered in Smith v. ~ r o o k l ! , n .  Here  there 
u.as 110 ~ i s i b l c  stream or pond on p la i~t i f f ' s  land. H i s  injury was merely 
that  the l e ~ c l  of the na ter  lieltl in the soil Tras lowered, to his injury. 
I n  stating the case the Court said:  'The defendant (city) makes mer- 
chandise of the large quantity of na ter  nhich it r l ra~rs  from the wells - .  

that  it  has sunk unon its two acres of lantl. The  i~laintiff does not com- 
plain that any surface strcam or poncl or body of n-ater upon his land 
is thereby affected, but does con~plain,  and the courts below ha re  found, 
that tlie defendant exhausts his land of its accustomed mid natural 
supply of underground or subsurface ~ r a t c r ,  and thus prerents him from 
growing upon it the crops to vhich the land Tras and is peculiarly 
adapted, or destroys such crops after they are gr0n.n or partly grown.' 
This statcmcnt sliows a i t r ik i~ig  s in~i iar i ty  of the iszuw made in that 
case to those inrolred here. The  court proceeds to state the usual doc- 
tr ine in rrgartl to percolating natcr ,  and approves the doctrine for the 
cases in nhich it is l ropcrly applicable. S o  doubt tlie land proprietor 
on ns the n ater n l~ ic l i  is pnrctl of his land, and nioy use it a s  he pleases, 
regard being had to thc  rights of otliers. I t  is not unreasonable that  
he should dig ~ re l l s  in order to have the fullest enjoynient and useful- 
ncss of his pstatc, or for pleasurc, t ra le ,  or ~ ~ h a t e ~ . e r  else the land as 
land may serw. 'But to fit it  up  v i t h  ~ re l l s  and pumps of such per- 
ras i re  and potential rcach that  from their basr the defendant can tap 
the n-ater stored in the plaintiff's land, and in all the region there about, 
and lead i t  to his own land, and by merchandising it prevent its return, 



is, I~onc~vcr ro:~so~lal)le it ilia- aplwar to the t l r f (~~ lda i~ t s  ailtl its cus- 
~ O I ~ I C I ' P ,  ~ ~ ~ l r i ~ a s o n a l ~ l c  :is to the plaintiff a ~ i d  the otlicra, ~ h o s e  Imitls arcs 
thus cluntlestincly sapl~etl, ailtl their value impaired.' " 

The Tfnl l ,~ i~zsh tr i r~  r c c r  was affir~iicd aftcr a rc>henriilg,, S l zaz~ ' ,  .I. (64 
L. R. Al., 230), e:~itl : "Jt is elcar, also, that the tlifficultjrs arising from 
t l ~ c  scarcdity of \\-:rtc~r in this country are by no Incalls e~~tlccl hut, oil the 
rontrnry, are l~rohably just 1)cgii1ning. The applicntjon of the rule 
coi~tciltlotl for by tlic tlcfc~ldallt x i l l  tc'11i1 to a g g r a ~ a t e  tlirsc difficultics 
rather t1ia11 to solvc t l~cw~.  Traccvl to its t rue folu~tlation, the rule is 
simply this, 'That, o w i ~ ~ g  to the difficultics the courts v i l l  meet in secur- 
ilrg p e r s o ~ ~ s  f ror~l  tllcs i ~ ~ f l i c t i o ~ l  of gwat  n-roilg n11t1 i t~just ice 1)g the 
tlirorsio~l of pcrcolati~lg watcjr if any property right ill such water is 
rccogilizetl, tlic task n ~ n s t  be ;il)a~~donctl as impossible, ant1 those who 
lmvc valuable prolwrt- acqnircd by a t d  tlcpc~~tlcnt 011 the use of such 
water must be left to thcir ow11 rclsourccs to secure protection for t h ~ i r  
1)ropcrty from the attacks of tlicir niorc 1)onwful ileigh'c~ors, and failing 
in this, must suffcr irretricvahlc loss; that iniglit is the ouly protection. 

"The ficld is opc~11 for cxploitatioil to c v t ~ y  illalr who c.o\rts the 110s- 
session of anotller, or the \inter which sustains and prcserles them, 
and lie is a t  libr,rty to take that na t e r  if lie has the nlea 1s to do so, and 
110 lan- n-ill P ~ C T  ~ i l t  or interfere with him, or preserve i is  victim from 
the attack. The  tlifficnlties to be cncouiitered must be insurmountable 
to justify the adoptioi~ or coirtinunnce of a rule which bring3 about 
sucli consequcnccs." 

The facts in the II 'alrl.tnahcr~c~ t uae, s u p " ,  n ere :  "'Clie action was 
brought to (x~ljoin defendant from drawing off ant1 direr1 ing water from 
an artesian belt, nllich is in part on or under the p r e m i w  of plaintiffs, 
aild to the water of nhich they h a ~ e  sunk wells, t h e r ~ b g  causing the 
v-ater to rise and flon. upon the premises of plaintiffs, ~ n d  which they 
aver hail ronsta~lt lg so flov cd for tncilty y a r s  before I lit. \I ro11g c.o111- 
plaincd of na.; committed hy defendant. The  na te r  is necessary for 
tlomcstic. purposcs a i ~ d  for irrigating the lands of plaintiffs, up011 which 
there are growing trees, ~ i i l e s ,  shrubbery, and other p lmts ,  nhich  are  
of great ~ a l u e  to plaintiffs. A11 of said plants mill perisli, and plaintiffs 
will he greatly and irreparably injured if the defendai~t is allomed to 
dircrt  the water. These facts a re  atlmitted, and further,  that defendant 
is d i ~ . c r t i i ~ g  the ~ i a t c r  for sale, to be used on lands of others distant 
fro111 the sntliratrd belt from nhich the artesian water 1s der i~ed."  
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M r .  T e l l  I l r  111s work 011 TT'ater Righ ts  111 tliv T c s t c w ~  Statcq, Vol. 2 
( 3  ed.) ,  i n  sees. 1039 and  1010, briefly d ~ f i n c s  ant1 discmses tlie "Ellg- 
lish Iiulc," both as  to percolating water  a i ~ d  wntcr courscs, and care- 
ful ly  ni:tkcs t h e  di.;tinctioii. I n  serdtioil 1041 tlic " . h e r i c a ~ ~  Rule" is 
re fwred  to as  a motlificatioii of tile El ig l i s l~  r u k ,  atld refciwlcc 1s matle 
to llst of cases f r o m  I S  ,lnierican juristlictiol~s nl icre  the  E11gli.h rule. 
'%as been eitlicr c x p r ~ s b l y  depar tu l  f r o m  or  rlouhtcd i n  one f o r m  or 
anotlicr." T h e  cases a rc  citcil i n  t h e  note to  section 1066, and a r e  
f r o m  t h e  following S ta tes :  Cnlifornia, Colorado, Dcla~r-are, Georgia, 
Itlalio, I n d i a n a ,  I o v a ,  Kansas,  Kentucky,  Maryland,  Xassachusetts,  
Xiilnesota, Missouri, Sew Hampshi re ,  S e n .  Jcrscy,  N e w  Jfexico, Kew 
York,  West Virginia ,  aiid also f r o m  t h e  United S ta tes  Suprcme Court .  

, > I hc r n u f ~ n  l i e u  is Iit,ltl ill ntalry states. T i t  Ohio mid l ' e t ~ i i s ~ l ~ ~ n i ~  
the  courts l i a w  rulctl tha t  a llcre tlic wbte r ranean  supply of water  is 
stopped by tlic l a n f u l  act of all ntljoi~iing lal idowier ,  the  resulting 
i l l jury is d a l n n ~ c ~ n  al~cyrcc' i ~ i l l ( r i i l .  SCP A t p l ~ e n l  11y L y b c ,  106 Pa . ,  626, 
,5l , lm. Rep.,  ,542; I . ' / n z i c ~  13. f i r o / i n ,  1.3 Ohio St . ,  294 ;  Bl \ t r v  1' .  ( ~ t ! !  
of S ' ~ v ~ n t T { i c ~ l t l ,  49 Ohio St . ,  82, 30 K. E., 274. 

T o  t h e  samp cffrct a r c  t h e  cases of I f  ~ i n l r  1 % .  L u m v l l e ,  1S1  Pac. ,  137 
( a  IVyoiriing c m e )  ; Ifrtritcnqc 7. 1 % .  J / t G i n ~ ? z s ,  108 S .  E., 671  ( a  Virginia  
case decided i n  Septcmlwr, 1021) ; 11lil1e1- c. MerX e l ,  I 1 7  TTis., 3.55; 
('hafiiic>ltZ I ! .  IT7/1son, 29 TTt.l 49 ;  7 1 0 ~ 1 s f o ~ ~  if T e l ~ u s  C ' e ~ z J ~ a l  R a d ~ . o a d  
C'o. 2'. E C I S ~ ,  98 Tex. Rep.,  1 4 6 ;  ( ' h u s e  1%. 8 i l z c , , s t o n e ,  62 Maine, 175. 

, \n  iiltcrcsting d i~cuss ion  of "Reasonable use of percolating n ater  ill 
the  TT'e.t" is to  he found i n  E I a r ~ a r d  Law R e ~ i e n r ,  l h r c l i ,  1924, p. GO2 
(Vol. 37, xo. 5 ) ,  c t  seq. 

Tlic  fnctr i n  the  instant  case succi i~ct ly a r e :  T h e  plai i~t i f f  purcli:~scd 
-591 ncrcs of l a ~ i t l  ill 1914-281 ncrcs clcnretl l a l ~ d  and balnllcc bottom 
land. Tlic clenrctl land was good f o r  al l  kinds of fa rming ,  trucking, 
dairyillg, etc.;  consit1ernl)le frontage, of his lalid n-as on t h e  S ta te  Cen- 
t ral  IIigliv a y  S o .  10, tha t  could be utilizcd f o r  11onies. Tllc lanit v a s  
ahout t ~ ~ o  mile. f roni  the  t h r i ~ i i i g  city of Kinston.  JTlirli purcliascd, 
the  I ionvs  on t l ~ c  land lint1 bcconic almost worthless and i n  decay. Tlic 
f a r m  lnntl lint1 golie to TI aste;  illipossihlc to gct vl i i te  o r  colored peol~lt,  
to 11vc iii t h e  houses, or fnriii tlic l a ~ l d ,  on ncc.ount of the bntl surf:lce 
n n t c r  i n  s l i a l l o ~  nellq that  the tc>linilts had to tlrillli. 'I'lic~ plare  I\ as 
sickly; 110 tc t l a l~ t s  could be obtaillcrl, on nc.coni~t of Imtl water-surface 
n-ell\. T l ~ e  plaiiltiff Iind hat1 r~pcrict icc-o~te of the  promoters of the  
iOt,a of :~rtt,qiaii TI clls f o r  n atcr  i n  tha t  section of tlic Stat(.. He had 
found f rom espcr ic~ icc  tllnt f rom t h e  d e q ~  a r t ~ s i a n  ~ ~ 1 1 s  c o d d  he ob- 
taillcd clenr, 1)ure and  nliolesome water ,  fit f o r  dorncstic purposes, fo r  
man  :rnd lwast. K c  s1111k artcsiaii  ncl ls ,  a t  a considernblc cost, and 
obtained a ~p le i id id  supply of pnre  a ~ l i l  n l ~ o l e s o n ~ e  n a t e r ,  fit fo r  ilomcs- 



tic use. One well on tlie h ighnay \ras cstiniatril to  run T i  to 100 gxllons 
per minute, aad the flow Tvas reduced to 8 gallonq n 11 inutc after the 
city nells n ere sunk. The  na te r  ~ n a d c  t l ~ c  la11tl atlapt ~ h l e  for irriga- 
tion. H e  rebuilt the Cnsncll Lodge, or Ref1 Hcuie, :liitl built numerous 
tenant houses. H e  put artesian n a t w  in them. I Ic  budt barn?, ran  a 
dairy, built n silo, pot n herd of c ~ ~ t t l c ,  and was able, on account of the 
goo11 and nliolcso~nc vatcr ,  to get tht. inost effic-kilt t cn :~~ i t s  and all lie 
needed. H e  painted the l~ouses, iniproved the 1:rntI and 1,rought it up to 
a high state of cul t i~a t ion ,  and it became :I \,cry ~ d u : t l > l c  plantation, 
1woiIucii1g fine c r o p .  I Ie  i p c ~ ~ t  largc .unis (7f i i i o ~ ~ ~ y  to do tliii. 

From tlie tcstiiiioi~y of vitncsscs, after the ar tcs ia~i  nclls ncrc  dug 
h r  rnadc of n tlesert place ml o,lqiq. 
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of tl~c. caourt 11(,10\\., ; I S  f ,~llo\:-s:  "This  rul(, tloc's I I O ~  l ~ r o ~ c ' t ~ t  t l l c ,  ~ ~ , i v : ~ t c .  
ilscS 11y : I I I ~  1;111ilo\\-11c,r c~f l ~ c ~ r c ~ o l a t i l ~ g  ~ v a t c . 1 ~ ~  ~ I I ~ I ~ : I ( ~ ( ' I I ~  trn h i s  soil, ill 
~ i ~ : ~ ~ ~ i ~ f : l ( ~ t i l r i ~ ~ g ,  : ~ g r i ( ~ i ~ l t i ~ ~ ~ ( ~ ,  i i > r i g : ~ t i o i ~ ,  or  o t l~ t , r \ \ . iw:  11111. ( I I J ~ > S  it p w -  
I . P I I ~  :illy r (~:rso~~:tI) le  I I I ~ \ ~ ( ~ ~ I ) ~ ~ I I I O I I ~  of liis 1:11111 1)y I I I ~ I I ~ I , ~ ,  171, t11(, like, 
:~ltli(oi~gll 11y s11r11 1 1 s ~ ~  r111, ~111l (~rgron1111  11(mv11:1ti11g ~ \ x t ( w  of 11is 11(>igl1- 
1101. ill:ry 1 1 1 3  tl111.: i~: t t~rfr , rot l  \ v i t l ~  (11, tlivcwtcvl; 11i1t i t  tloc's 1)r('\.1>11t t 1 1 ~  
\vitlt(li*:1\\-:11 (of I I ~ I I ~ ( ~ ~ ~ I ~ I I I I ( !  \\-;~t!.r,- fo r  ! l i . ~ t ~ ~ i i ) i ~ t i o ~ ~  or s:11v. fo r  1 1 ~ ) s  11ot 
( ~ I I I I ( Y T ( Y ~  lvith a 1 1 7  lw11(6ci:11 O K I I I T S ~ I ~ ~ I  !or ~1rjoy111(>11t of' tho la1111 fro111 
v l ~ i c * h  tli t~y : I W  t:11i('11, if i t  tl~c,rc,l,- f ~ ~ l l o \ v s  tha t  the  on- lor of :t(l,j:rc*c,~~t 
1:11111ir' is i ~ i t ( ~ f ~ ~ i ~ ~ l  with ill 11is r ight  to tllc W:I.':OII:LIII~~ I I W  of w ! I . s ~ I I , ~ ; I ( v ~  
\v:tt(>r I I I ) O I I  11i.q O \ \ I I  1:111(1> o r  if l l i ~  ~vclls.  s1~riiigs o r  str(>:1111s arc3 t l ~ ( ~ ~ ~ l ~ y  
~ii:atwi:~lly ~ l i i i ~ i ~ i i s l ~ ( ~ d  ill ~ O I Y  o r  11is 1:11111 1~(~11(1ero(l ~ ( T S  vnlunblc fo r  
: rgr ie l~l t i~rc ,  11:1stur:1gc, or  f o r  logi ti~n:ttc, uws.  . . . I t 111~rc~forc~ 1'11iirg(> 
J-ou t l i :~t ,  i l l  tllc, : I ~ I ~ I I T  of c . o ~ ~ t r : ~ r t  or  l(yislati\-c, o ~ ~ a c ~ t ~ ~ ~ c ~ i r t ,  w h a t c ~ ~ c ~ r  
is rc.:rso~~:a!)lc fo r  t11v o \ \ -~ io r  to  (lo wit11 liir si11)silrf:tc.e ~r-atcr ,  11c 111:iy do. 
I I c  Iilay ill:rl;c~ tllcx 111ost of i t  t11:rt ]I(> rc:lsollnllly i2a11. I t  is 11ot uurcwso11- 
nl~lv fo r  hiill to  (lig ~ ~ 1 1 s  :111(1 t a k r  tlli~rofroiil all  of the  ~ v a t c r s  that  I I C  
~~ccv ls  iii ortlci to  g1.t thc  f i ~ l l ~ s t  (~11joyn1011t a1111 ust~fi1111c~ss fro111 his  
l a i~ t l ,  f o r  tlic. p i ~ r ] ) o w s  of :111otl(~, l ~ r o t l n c ~ t i ~ . c ~ ~ ~ c . ; s  of tlie scil, or  nlanl l f ;~c-  
t u l ~ ,  o r  ~vlintc>~.c!r 1,1.;0 t l ~ c  hi111 is cnl)nl)lt, of. I r e  Iila) eollsimlcx it at 
~ v i l l ;  bnt ,  to  fit i t  u11 n-it11 \ ~ ( , l l s  airtl ~ ) i ~ i r l l ~ s  of sucll p c ~ \ - a s i ~ c  niitl 
po tv i~ t i :~ l  r(q('11 t h a t  fro111 tii(8ir 1)asc 11c ~ : I I I  tall tllc n .a t r rs  storcd i n  the, 

1n11(ls of ot l ic ly  th11s Ica(1 t11m11 to his  o w t  1:1i1(1, a 1 ~ 1  11y I I I ( T C ~ I : I I I -  . . 
t l i s i ~ ~ g  i t ,  l n . ~ > v ~ ~ t ~ t  i ts  rc~ti11.11. to  thc, i11,jnry of :rtl,jrnil~ng l a i ~ t l o w ~ i c w ,  is 
at1 I I I I ~ ~ ~ : I S ~ I I : I ~ I ~ ~ .  IIW of t11c~ soil, n11t1 ill s i~c l l  c.vc11t tllc i i~ ju rc t l  i ~ c ~ i g l r t ~ o i ~  
I I I : I ~  1)ri11g liiq : ~ v t i o ~ ~  fo r  (1:111\:1grs." 

I 1 1 1 i l 1  I .  . 1 I o j 1 1 / 1 t ,  1 1. ' 1 .  0 2  it I : I  "'I'hc t l w t l ~ i ~ ~ c ~  . . 
fi11t1,- .si~l)l)i)i,t i l l  oily ( ~ ( Y , I , ; I I I I I . :  \vlli(-11 111,111 t11:tt :a r i p r i :  11 p r o l ~ r i ( + o r  is 
clititlotl to t l ~ c  ii:atilr;~l flo\\. of :I s t i ~ n ~ ~ i  rll1111i11g tllrollj!.!l 01. :1101tg his  
1:111tl i l l  it,; : I ( Y ~ I I , ; ~ O ~ I I ~ I ~  ( ~ I I : I I I I I O ~ .  I I I I I ~ ~ I I I ~ I I ~ S ~ I I ~ I ~  ill q11:111tity n11t1 I I I I ~ I I I -  

p n i ~ . c ~ ~ l  i l l  cln;rlity, c'sc2c'pt ;IS 111;iy 1)c oc~c~asioiicd by tlic. rcnso~tahlc  ilsc of 
t i  t I t o  1 ~ o r i t r . '  SOP r:as(~s citcvl. 

I-~itloi. tl1c1 ' ( l < i ~ ~ i ~ i ( , l ~ t  I ) ~ I I I : I ~ I I "  i~11:1~1tor 2:1, . s ~ ~ , , t i ~ . ( i ,  t111' 111111~i(~i~1;1liti('8 
of t l 1 c 1  St:rt~t II:II.P :I r i g l ~ t ,  ii1111or :I 1#1(,:1r i ~ l t o r l ~ i . ( ~ t : ~ t i o ~ i  of t11(~ 1:1\\.! to 
: r c ~ c l i ~ i i , c ~  a11 I I I , ! ~ I ' s , < : I I ~ ~  1:111,! :111!1 \ \ - ; I ~ I ' I ,  1.ig11ts 11y ~ ) I I I . I . ~ I : I . ; ( L  o r  ! ~ ~ I I I ~ I ~ I I I I I : I -  

t i m ~  ( ~ I ; I J , ~ I I ~  j ~ w r  I ~ I ~ ~ I I ~ ~ ( ~ I I s : I ~ ~ ~ I I )  o r  o t I i ( ~ ~ ~ n ~ i > ( - ,  fo r  t11c 11111)1i(+ I I , ~ ( ,  01, 

11c~l116t of silc~ll 1)otiy 1)olitir. 
' I ' l~is is rl~ci f i r>t  ti111c. t l ~ i s  qiio<tio~r 11:ls 1)1*(,11 to this  ('o111.t. I t  is of 

g r o : ~ t  i ~ ~ i p ) r t : ~ ~ ~ w  to i 1 1 ( ~  ~ ~ l l ~ l i i ( s i ~ ~ : l l i t i ( ' ~  :1ii(1 1;11111u\v11(~rs of t h e  Stilt?. 
I t  11(';1ls ~ \ . i t l i  l ) ro]~c~l . ty  ~ ' i g l ~ t s  :t~itl I~c~:rltll, : I I I I ~  TI.(' 11:lr.c. gollc3 illto tllc. 
1 1 1 ; i t  t ~ , r  I I I I ~ I I Y ~  ox tms i \  [,ly t11:1i1 I I S ~ I : I ~ .  

\\'I, 11:1v(. g o ~ ~ c ~  c,arc.fully o ~ c r  t11v rll:rrgc> of t h c  colirt l)olo\v, a1111 colw 
111(.1111 it fo r  i ts  f:tiriicss. T h e  rcror(1 s h o n s  that the charge was clear 



ant1 accurate, gir i l lg  t11c law alq~lieahlc  to  t h e  facts  i n  the  casc :riltl t l lr  
c o i i t c ~ ~ t i o ~ ~ s  of t h e  partics. W e  h a w  gone over t h c  prayers for  iustrnc- 
tiolis and the ot1it.r a s s i p ~ l ~ n c ~ r t s  of r r ro r ,  n i ~ l  can  fin(l 110 p r c ~ j d i ~ i : ~ l  or 
rcrcrsihlc crror. 

Mrc l i a ~  e co~isideretl only t h e  maill a ~ r d  1n:rterial assigir~nnlts  of error. 
S o  t.rror. 

STACY. J.. (lissents. 

(Filrtl 21 June, 1924.) 

1. Constitutional Law-Statutes, rnconstitutional in Part-Intevpreta- 
t i o n - T ; i x a t i o n - A n t o m o b i l e s - T r a t  Tax. 

Wl~cre a tax statute nfft~~rtls ngainst tlic colnmt,rce c;:lnse in thc. I ' c ~ l t ~ ~ ' : ~ l  
Constitutiou in discrii~iinntille acainst n o r ~ ~ w i t l t ~ ~ ~ t  m:rr~uf:rc.tn~.c~l.s :111tl 
tlcalers in autonlol~ilt~s. accortli~ig to illvvstlrl('~rt of c:lllit:ll stock i l l  this 
Stnte, and it ele:nly npllrars that t l ~ c  st:ltutr is st~vcral~lc as  to its ( Y I I I -  

stitntio~ial and rnlitl parts. the 1nttt.r will Ilc u])lic~ld, c~sl~t~c~i;rll). \ ~ 1 i t , 1 1  tlitS 
statute itself so tlct,l:~res, ant1 it npl)ear.s that tht, iiitci~t of the I,t.risl:~turt~ 
\\-as not to rrirtlcr the twtire l~rovisioiis of the statutc ui~cn~~st i lut io~lnl  1111 

that account. 

2. Santc-Ban!is and I5anking-Contract--Ye~~clor and P i ~ ~ ~ c h a s ~ ~ - C o n -  
ditionnl Snlcs-Collateral Serui'ity-Trl~sts-Prinripal and Agent. 

A l ~ , ~ ~ . i ~  by t l ~ ~ f t ~ ~ ~ t l a ~ r t s  fro111 :I j ~ ~ t l g n ~ t , ~ t t  of ,5"1ra11,. , J . ,  co1rti1111i11~ to 
tllc Ilc~niilrp n t r ~ r l p o r a r y  ortlcr r r ' t ~ x i t ~ i ~ r g  t h e  collcctinir of a ~ ~ C ~ I I S P  01. 

privilege tax  f o r  thc sale of autornol~i lw.  
T l i r  facts  appear  i l l  tllc jlitlgnic~~rt, n.liicli is nr follows : 
Tlris causc c o n ~ i r ~ q  on to biz h rn ld ,  1 1 p n  r~o t ic r  to t h r  tlcfrntl:l~rt~ to 

chow cnusc n h r  t l l ~  prc~lirni~r:rrr rt>str:rinine ortlcr licrctoforr qr:~iitcil 
i n  snit1 cauqc sl~oultl  not he c~o~ltiirllrrl i n  ful l  force unt i l  final jnt lqmri~t  
antl dccrccx iir this  w i t ,  :111tl i t  h i ~ i q  arlinittctl b -  col~nscl  f o r  tlic l ) l :~i i~-  
tiff ant1 tlrfc~rtlnnt.: that  the  p r r t i n c ~ l t  facts  art. as  follon i: 

T h e  plai~i t i f f  is a corporation, cncagctl i n  tlic ba111;iilg buqi~rcss in 
Greensboro, and prior  to  XI Deccmbcr, 1920, in  t h c  course of i ts  hnsi- 
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D u r i n g  the  fiscal year  l X l - ' 2 2  J. A I .  Waynick nlr):riltloticcl his  busi- 
~lcss ,  ant1 t h e  plailrtiff took possessiol~ of said autoiilobilcs and trucks, 
a ~ ~ t l  soltl :a11 of saitl a i~tomobilcs  d u r i n g  tllc fiscal ~ P : I I '  1921-'23 anti 
apljlicd the  proccctls of snit1 sales to  the paymcr~t  of Way~ricli 's tlcbt to  
i t ;  tha t  it  offcrctl f o r  salr  t11e J : l c l i ~ o ~ i  t ruck dur ing  tlic fisral y t a r s  
192L722,  1922-'2:;, : IT I ( I  I!'.';?-'24, :111tl i s  still of 'f(>~,i~ig S : I I I I ~ ~  f o r  snit. 
T11v l)l:li~itifF 1i:ls 1) : t i t l  I I O  l i t* t ,~ i$(~  or  privilcyc~ t:rs f o r  s( , l l i~ig will  anto- 
mobiles t l ~ w i ~ r y  nng of tl~c, fiscal Scars  aforcs:litl. 011 1 October, 1924, 
d ( $ v ~ ~ t l a ~ ~ t s  T3. R. I,ac*~-, Trcasnrcr ,  :111tl R. A \ .  Dougl~tolr ,  ('o111111i4orror 
of Rc~.clilw, caused tl~c'  o t l ~ c r  clcfcntlmit, D. 13. Stafford, ,:l~c,rifF of Guil- 
ford County,  to  lc\-y u p o ~ i  saitl t ruck  f o r  t h c  privilcgc ;111(1 l i r ~ m ~  tax  
of $700.00 and  $2N.O0 for  each of snit1 fiscal years, n~i t l  to  atlvcrtisc 
the  smnc, to  satisfy said t a s ,  penal ty and  costs. 

,\11t1 t he  court hcitig of thc  opinion t h a t  t h e  plaintiff is not liahlc to 
the S t a t e  of Kortli Carol ina f o r  a liccnse or privilege t n s  fo r  tlw sale 
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of automobiles, i t  is ordered, adjudged and decreed that  the restraining 
order heretofore granted in this action be and i t  is hereby continued ill 
full force until final judgment and decree in this action. 

T .  J. S~r . iw ,  J u d g e  Prcs i t l ing .  
Defendants excepted and appealed. 

H o y l e  & H a r r i s o n  for  p la in t i f f .  
A t to rney -Genera l  X a n n i n g  a?/d  Ass i s tan t  Attorney-General S a s h  for 

def e n d a n f s .  

~ i ~ a ~ r s ,  J. I n  1920, J. 31. Waynick was engaged in selling nuto- 
mobiles, and on 31 December executed and delivered to the plaintiff the 
written instrunlent described in  the judgment as a bill of sale. There 
is no pretension that  he paid the l i c e ~ s e  tax prescribed by law, mid it is 
found as a fact that  the plaintiff paid no such tax during either of the 
fiscal years set out in the record. I n  1021 or 1922 Waynick abandoned 
his business, a i d  the plaintiff took possession of arid sold all the auto- 
mobiles, and now ha; the truck, wliicli he has repeatedly offered for 
sale. The  only question for decision is whether thc plaintiff is liable 
for the license tax. 

,It the session of 1919 the General Assembly mactetl :I stntutcl pro- 
viding that  erery person, firm, or corporation engaged ill selling auto- 
mobiles or autoniohilc trucks in this State. the ~r~ailufac*turcr of nl&h 
has not paid the license tax imposed by law, bcfore selling or offcring 
for sale any such machine, shall pay to the St:~te Trc.asurcr a tax of 
$500, arid shall procure n license for such busiilcss an~lually in ad- 
vance on or before 31  Map  or before el~gaging in the I~nsi~lcss for nliicll 
the tax is levied, and shall lieep it posted in a co~lspicuous plare nlicre 
the business is carried on. Public L a w  3919, ch. DO, sec.;. 7.3, S.i, 87;  
Public Laws, 1920, Ex.  Ses., c11. 63 ; C. S., 7S.51. The \nl)stallcc of 
thew pro~is ions  is continurtl ill the Rc\-cwue Llct of 19" x11t1 of l!12:1 
(Public Lams 1821, ell. 34, secs. 72, 83, 87;  Public L a n i ,  1!)2:3, c11. 4, 
secs. 78, 02, 94), the t a s  under the act of 1023 being payablc to the State 
Commissioner of RPT enue. Tllc record presmts I I O  c8ol~tro\ cwy, 11on - 
erer, either as to the ~ct r t ics  to the actio~r or as to thc~ a ~ ~ l o n l ~ t  of thc~ 
taxcs claimed to be due and unpaid. 

The  plaintiff contests its liability for the tax on selcral grounds. . . 
I .  I t  is contentletl that  t l i ~  s t a t u t ~  i u ~ p m i ~ l g  the tax ~ ~ ~ o p c w i t i ~ ( >  O I I  

the ground that  it unlanfnlly disrrinli~latcs agaiust 1101lr(~~it1(11t III : I I IU- 

facturers and unlawfully interferes n-it11 interstate coinulc>rc.c. Coniitlcr- 
ing the haws of these contentions-thc first, that  tlict corl)orat io~~s arci 
discriminated against and the sccol~tl that  thcir protluct~ a~c~-thc 
Supreme Court of the Enited Statc.5 construed the statute as d i r c r i ~ n i ~ ~ a t -  
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stallcac.s \vc c:11111ot :~ppro \ . (~  tho suggestio~l that  t11v c111tircl i t :~tuto is voitl. 
E'icltl 1 , .  ('lut,R,, 14:3 I:. S . ,  6.1'3; 36 Law Ed., 294; I J t~e . s .~c~~-  1 % .  I l l i~ ic i i z ,  116 
V. S. ,  2lj2 : 29 L a ~ v  Ed., 613 ; I'ctrkef I'o. /.. Iic~obllX~, 95 I-. S., 70;  24 
L a ~ v  Etl., 377; ' l 'rudc~ri~clrk ( ' u s r s ,  100 tT. S., 86; 23 Law Etl., 350; Nicrl 
P .  /'etcnimc!tt, 103 I-. S., 714; 26 Law Ed., 602; -1Ii11foit 1 % .  Early, 
X. c., 199; ( ' o v o > . ~  1%. 13orit1y, 173 S. C., 103;  I i f ~ i f h  I - .  1,0(~1,,11cii~f, I71 
S. C. ,  451; Ganlblc~ 1 % .  J f c ( ' r a t l , i / ,  75 S. C'., 309. 111 a d d i t i o ~ ~ ,  if t 1 1 ~  
elitire statute is 11ot void a ~ l d  the objectiolial)l(> scctio~l t l iscrin~i~iates 
agaiust ~ ~ o ~ ~ r e s i c l e ~ r t s  ho 11ot percekc hov tlie plai~itiff,  a r ~ s k l e ~ l t  
corporatioll, call avail itself of the nrougful  discrin~i~lntiorl.  

2. Tlie plai~ltiff co~ltcsts its liability for  thc t a s  u p o ~ ~  tlic' further  
ground that  it is clrgaged in tlic l)u*iilcss of banki~lg  a11d is ~ ~ c i t h e r  a 
n l a~~ufnc tu rc r  of autoll~ohiles 11or a fir111 or co rpo ra t io~~  e~igaged in sell- 
i ~ r g  automobiles or autoniobile trucks. I t  may be granted that the pi+ 
mary  object of the Legislature n-as tlie impositioll up011 n i a~~ufac tu rc r s  
and sellers of a licellsc ttrs for tlic privilrgc of cnrryillg 011 the business 
or doi~lg  the net I I L I I I I ( > I ~  ill the s t a t u t ~ .  'l'11(' tax may he ~01Icctcd from 
any manufacturer e ~ ~ g : t g d  ill tlic busi~less of selling automobiles ill tlie 
State or from ally person or corporatio~l selling cars or trucks in the 
State. Public Laws 1917, 1919, 1921, cited above. . ipart  from the 
invalidity of tlie sectioll which a ~ ~ t a g o ~ l i z e s  certaiu p rov i s io~~s  of tlie 
Federal Constitutio~l, the plaintiff, as wr understand, does ilot co~iteud 
that  Waynick did not becorne liable for  the tax and reniain so up to the 
time 11e abandoned his business and dcljarted from the Stat('. That  lie 
will Iiever pay the tax may b~ assumed. T h e  c ju t~s t io~~  is wh.tlier t 1 1 ~  
plaintiff shall pay i t  or whether the State shall suffcr the t~i l t i r t~ loss. 

Vre deem it ullliccessary to discuss tlie distinction b c t ~ v c ~  11 L '~f~ll i t lg" 
and "the busiuess of selliilg" autoniobiles. Tha t  the Legislature ill- 
tended such disti~ictioii may probably be i ~ ~ f e r r c d  from the wordi~lg of 
the statute. Public Laws 1921, cli. 34, see. 72. T h e  b u s i ~ ~ e s s  of selling 
seems to be confined to the mal~ufacturc.,  but ( ' se l l i~~g"  al)plies to every 
person or corporation. With  reference to class, the determinative words. 
are "manufacturer," "person or persons or corporatioi~," aud "appli- 
cant." T h e  word "dealer" is descriptive of second-hand dealers engaged 
in the business. As  indicated above, the tax is paid for  the privilege of 
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c n r r y i ~ ~ g  011 tlie bu&iess or d o i ~ l g  t h e  act ~~aiiiecl.  r u l l i c  L a n s  1931, 
cli. 34, scc. 26. TTc do not thilili t h e  qut'stion bcfore 1 s is  siillilar to 
t h a t  i n  S. v. Chatlliourn, SO N. C., 470, o r  i n  S. v. Barrzcs, 1% G. C., 
10G;:, c i t d  i n  t h e  plni~itiff 's 11ric.f. T h e  writtpii i ~ l s t r u ~ i ~ ~ l l t  o s e ~ ~ ~ t c d  by 
TV~giiick to  t h e  plaintiff on 31 l)ewriiber, 1920, is  upor  i ts  face a hill 
of sale;  i t  is so tlenoininatcd i n  tllc complaint a d  i n  the jutlgmeiit, 
nltliougll i t  n a s  given as collateral sccurity f o r  :\ dcht.  I t  mas signcd 
hy TV:~yilicsli and  coritai~is this ngrecnie~it : "I agree to sell anti collect 
f o r  t h e  said ca rs  above described, i n  t rus t  fo r  t h e  said ha~ll i ,  ant1 to  
account to  the  hank, and settle ill fu l l  f o r  each car  iin nedintely upon 
sale." 
By tlic t e rms  of tliis agrccniciii TVtq ]lick I)ccaiuc the  plai~i t i f f ' s  a g m t  

to  svll tlie autoniobiles a n d  the  t ruck mid to hold the  p o c c e d s  in  t rus t  
f o r  t h e  plaintiff. X T a p ~ c I ;  "sold and  assignecl" to  t h e  plaintiff t h e  
autoniobiles aiitl the  truck, aiitl i t  is evident t h a t  tllc s:~les were to  he 
~i iai le  f o r  tlic plaintiff's benefit, at least un t i l  the amount  secnrctl \\*as 
ful ly  p a i d ;  and  if by  a n  a r r a i ~ g e m ~ i l t  of tliis liind t h e  tax can he col- 
l ( ~ t c t 1 ,  ~~czitlicr f r o m  TlTaynick nor f r o m  t h e  plaintiff,  pngnicnt m a y  
fi11:rllj I)(% c ~ a d m l  aiid the  p r a ~ t i ( ' : ~ l  effica('y of t 1 1 ~  s t a t n i ~  reduced to :I 

nullity. 
Rc\ erscd. 

(Filed 21 June, 1924.) 

1. Highwag-s-Road Districts-Counties-Statutes-Sinking Fund-Man- 
clamus. 

9. Same-Stare Dccisis-.ll)penl and Error-Second Appeal-Rehearing- 
Rules of Court. 

The doct~~inc of starc dcr i s i s  has no nl~plic:~tion, cqccinlly \\-lien no rule 
of property is i11~01ve(l. \v11~11 it clearly : r l ~ ~ c a r s  that e3rror has been com- 
mitted ill tlle dwision of tho forn1c.r cnsc by the Suprc,me Court ; nnd 
\vhcre the cwcl~tions 111~scxt.  (111 t l i ~  second a p ~ w ~ l ,  uiitler tlift'erent and 
some~vhat similar stntntcs, tlle question :IS to n l ~ r t h e r  n n~nndamus will 
lie for the failure of the county commissioners to make a special levy for 
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S T ,  . I n  this  action, or proccctling, 111:1iiltiff n~al icr  : ~ p l ~ l i t ~ : r t i o ~ i  
f o r  n w i t  of nrnndanlus to compel tlie tlcfentlmrts, c o ~ n n l i s ~ i o n c r s  of 
F r a i ~ k l i n  County, by order  of court,  to  1:iy :1nd collwt n s y c i : l l  t:rs 
aniinnll!- of not lras t l ~ n n  2 5  ccilts :111t1 ]lot i ! i o ~ ~  tlinll 7 5  t.t?~its (711 111e 
$100.00 nssessctl va1i:ation of all  l ) r o l ~ r t y  sub,jcct to t : ~ s n t i o ~ i  x\.itl~ili 
t h c  l imits  of ITarris Ton-nsllip, Fra~r l r l in  (lounty, f o r  t!io l)rn'lmv of 
p a , v i ~ ~ g  tlic i~~tc l . cs i ,  a s  i t  ncrrura, upon c c r t : ~ i ~ l  mat1 i ~ o l ~ t l r ,  :ti111 to !)yo- 
d c  a sinking fnntl to  l ~ y  the  pr incipal  of snit1 l~oi~cis  : I t  i ~ ~ n t u r i ~ .  aa 
required by t h e  following prorisions i n  chap t r r  71, Pnblic-Idocal Laws 
1919, as  amentlotl by c l ~ a p t c r  -10, Public.-T,oc:~l I,nws, E s t r a  Srwioir 
1020, untlcr wllicli the bontls n o x  hcltl b? plaiiitiff n e r c  iq~llc1il :111(1 sold 
by t h e  tlefentlants : 

"That  f o r  t h e  purpose of p r o d i n g  f o r  tlw ~ ) : I ~ I I I ( ~ I I ~  of said l>ontls 
and  thc. iutercst t l i c i w ~ ~ l .  niitl f o r  the co~r$ t ruc t in~t ,  i l ! l l~l ,o~.c ' l l~t .~~t  : I I I I ~  

~ilnintcilnucc of the ro:ltls of w i d  to~nls l l ip ,  the I)o:~rtl of c n n ~ ~ t y  ~ . ~ I I I -  
~nissioners  of said c o ~ i n t y  shall, annual ly,  mid nt  the tirnc of l c ~ - y i ~ i g  the  
county tnscs, Icy? ant1 1:ry n q ~ c c i n l  i n s  on al l  pc rso~ls  :11rt1 pl'ol)erty 
subject to t:lsation withill the  l imits  of miti to~nrs l l ip ,  or ]rot low t l i a i~  
tvcnty-f i re  c ~ ' n t s  :111d not more t h a n  screntyfive c c ~ l t s  011 thc  oiic liun- 
tlrctl dollars :~s?csscd ~ a l u n t i o i l  of property." etc. 

I'lai~itiff is the  lnwclrnscr ant1 Iloltlcr of hontls issued 11,~ tlrc dcfcntl- 
:111ts i n  1019 and 1920, under  and  by ~ i r t n e  of electioiw Ilc,ltl in  ITarris 
Ton-nship, F r a n k l i n  County, a s  nnthorized by  t h e  two acts above n m i -  
t ioncd;  ant1 tlic dcfclrtl:rl~ts duly Iericd n t n s  i n  1020 nntl 1921, enf- 
ficicnt i n  n ~ i i o u ~ ~ t  and ~ r i t h i n  t h e  l imits  fisctl by  t h e  s tntutm f o r  thc  
purposes now i n  question, but  in deference to  the  decision of this  Cour t  
i n  the  case of C'oopcr v. C'oinrs., 183 S. C., '331, they haye non- dcclined 
to l e r y  n greater  t a s  t h a n  is  necessary to  meet the  interest on said bonds 
as it fal ls  due. T h e  court below placed i ts  judglnel~t  upon the  recent 



t lwis io l~  of this  ( l o l ~ r t  ill t l ~ c  ( 'oopi~r  ( .USC.  :III(I tlecli~~cvl to gr:rl~t thr, 
rc~1ic.f s o u g l ~ t ,  n11t1 d i m ~ i s s ~ ( l  pl :~i l~t i f?s  petitioll o r  npl) l ic :~t iol~ f o r  wri t  

is \v l~( ' t l~ ( ' r  t l i ~  ( I t~ fo l ld :~~~t : :  i11:1y I)(' r ( y u i r P d  117 I I I : I I I ( ~ : I I I I I I S  to 1:1)- :111(1 

c~olloc~t : I I I  n1111nnl t ax ,  sltfficicl~t ill :~llioulrt 11ot o d y  to 1):1y th(2 i ~ l t c w s t  
O I L  saitl 11olltls :is it bccw~llc:: t l l~c,  1)11t :ll>o to l)ro\.i(l(x fo r  thc~  I I : I ~ I I I ~ I I ~  of 
tllv l~r i i lc . ip:~l  of thc. bol~cls :rt i l~:~tlu.ity. 'This \voultl s W I I  to h(x tlw 
111i1i11 I I I ~ : I I I ~ I I ~  of th11 s t : ~ t u t ~ ,  a11t1 t l l ~  r o ~ ~ t ~ x r y  Ilol(1i11g i l l  ( 'oo/ji'r 1 , .  

t ' o t i ~ ~ x . .  1S3  S.  C'., 331, is t1is:lpprovcd. 
JInc11 \\.as wicl o11 tllc a r p u l ~ l r l ~ t  ill f avor  of : r t l l ~ c ~ . i ~ l g  to this  ~ ( Y Y ' I I ~  

tlwi:.iol~, l)nt tllr) tloc.t~,il~c, of sitrt.cj il(~c~isi,s is not to  111, ohscrvtd \vith 
i ~ ~ f l , ~ x i l ~ l ( ~  s t r i r t ~ ~ , w ,  ( q ~ c c i a l l y  ~vlic~ro 110 r111r of p r o l ) ~ r t y  is i ~ ~ v o l v d ,  
a l ~ t l  i t  should 11cvcr 11c c ~ ~ l l p l q - c d  to  pcrpcjtnntc all error .  13  ('. J., 956;  

he c o ~ ~ r c c t c d  a t  tllc first 1,r:ictic:ll momcl~ t . "  111dcc~l. t11c~ doc.tril~cx of 

tl(~tcrnli1l:1tio11. is : I I ~  authori ty ,  or  b i ~ ~ d i l ~ g  ~ ~ C Y Y Y I C I I ~ ,  ill ihc' saulcX court  

the  conll,ulsio~l or  r s ig (> l~cy  of the  c l o ~ t r i n e  is, i n  the  last : L ~ ~ a l y s i s ,  111or:t1 
i111d i l ~ t e l l ~ ~ t u ; l l ,  rat11t.r t l l a ~ l  a r b i t r a r y  o r  i~lf l rs ibl(~."  

111 t l i ~  \vcll-co~~sitlc~rc~(l c a w  of .Toiics 1%. C'o~t i rs . ,  137 5. ('., 379, for t i -  
fictl, a s  i t  is, by IIUIII~TOIIS authori t ies  cited t h e r e i ~ ~ ,  it \ \ a s  held tha t  

vonlrty to  fl111d i ts  rxisti~ig'  i i ~ d f ~ b t ~ d ~ ~ e s s ,  i11eurred f o r  1lrcri:sary eq) (wsw,  
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by issuing 1)oilds tlicrtfor, i~r:ii~tlnn~us n:1s tlic l)ropclr rc>irlctly to col111~1 
the rou~ i ty  co~t~i l~ is i io l l t r s  to iwuc tllc l ) o ~ ~ t l s  nq rcqnircd by the :\cat of 
tho Lcgislnturc. Here, n c  thi~lli,  tlic act sought to hc enforcctl is clearly 
maiidatory. The  conn~l iss io~~crs  arc  r q u i r t t l  to l c ~ y  a i l rc ia l  tax, 
annlrally, xi th in  the l i m l t ~  specified in the act, for the purpose of pro- 
\ iding for the pnynlcilt of snit1 bo11db and tlie 111twezt tllcrc oil. This  
language admits of but one conrtructiot~, and, in om. opinion, t l ~ c  plain- 
tifl' has a clear legal right to dcnlantl that the proviiions of the statute 
bc ohservcd. Person v. D ~ ~ i q l z t o t ~ ,  I S 6  N .  C., 'l). 724, ant1 caws there 
cited. 

I t  can ni:~ke no cliffcrcnce n l i d i e r  the .t:ltutc3 co~t ta in i  all (Jspi(~bs 
dcbigl~atioil of a siilliiilg fnlitl or ]lot; it l t l o \ i t l c~  for t l i (~ ai~lln:ll l t ry  
and collection of such special taxes a i  may be neccswry to lncct '(the 
paynieilt of said ho~ids and the i n t e r ~ s t  t l icreo~~." This lnngungc is 
sufficiently caplicit to require no judicial ~ntcrprctntion.  I t  ~ I I ~ I ) O S C S  ;I 

duty oil the county coinmissionc~i to lcvy uiit~lially :z ~ p e r i a l  t : ~ ,  T\ it11111 
the limits fixed by tlic stntutc, for tlic purpow of pro\ i t l i ~ ~ g  for the pay- 
nicnt of said bonds and tlie interest thereon. 

W l a t  other meaning can this lallguagc 11x1 c ' ('2111 it a ,iiilkn~g f l ~ t ~ t l ,  
or wlint not, the coinnmnd of the L~~is ln t1u.c  is that, if the bonds are 
sold, pro\ ision shall be made for thcir payinelit by l c l r  ing an a ~ ~ r l u a l  
tas,  sufficient 111 amount to meet the i ~ l t e r ~ t  a, it falli IIUP, ant1 to  pi^^ 

thc bonds a t  maturity. I t  is not for us to i;ay that sonic futurc~ gcncrn- 
tion should pay for the roads built alrtl elljo>ctl by the prcicwt g c n ( ~ : ~  
tlon. Tlic question before us is, TVliat 1)ro~ibinn 11ah t11v L ( ~ g l ~ l a t l l l ~  
ninde for the payment of tliese boiids? The lnnn~ak inq  body, In our 
judgment, has spoken in  unequirocal t c w ~ ~ s .  Tllc coi~inli~sionrrz of 
Franklin Couiity are directed to l e \y  cach year a t a s  sufficient to pay 
tlie interest on said bonds as it bec3onir.s tluc,, ant1 t o  provitlc for :I ~ I I I I I  

sufficient to retire the bonds a t  tlic niaturitv. Sprui l l  i j  l ) ccrrn l~o , f  
178 S. C., 364; Xanl?/  v. i l b e r ~ ~ c f l z ~ ~ ,  167 S. C., 2%; C o ~ n r s .  v. Ileti- 
derson, 163 N. C., 114; Asbziry I > .  l lhetunrlr,  162 S. C , 247. T l ~ i ,  
necessarily implies the laying aside periodically of a sum n hich, \\ hell 
invested at interest and when the iilterest is added to tlic annual pay- 
ments, mill amortize the bonds at maturity. Such it fund is usu:\lly 
called a sinking fund. But  if the name he distasteful, let it  he nanlc2- 
less, as the Legislature has chosen to k a l e  it ni thout a name in tlic 
present statute. 

I t  is suggested that  this appeal is iimply all attcrul)t to sccurc3 ,r rc- 
hearing of the Cooper case, nhich is non yes a t l j l - d i ~ a i a .  We do not 
so understand the record. The  Cooprr case dealt with a special le ly  
for roads in Sandy Creek Tonnsllip, Franklin County, rnatle u l l t l~r  
chapter 173, Public-Local Laws, 1919. The  present casc deals nit11 :I 
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:y~ccial lm-y i11  I l a r r i s  T o \ ~ . ~ ~ s l ~ i p ,  F r a ~ r l d i i ~  ( ' o u ~ ~ t y ,  au t l io r iml  11y 
c . l i :~p tc~  71. l'nhlic-l,ocxl 1,:1ws, 1919, ns alr~c~utlctl I,y c~1i:rl)tcr 40, 1'ul)lic.- 
I,oc.:~l I,a\vs, Estr:r S w s i o ~ l ,  1920. Tlre tn-o acts a r e  scy~aratc  ant1 tlis- 
tirlc't. 'J'rutl t h y -  vor~t:rirr si111il:lr l ) r o ~ i s i o ~ r s  with r c s p ( ~ ~ 1  to the 1t~vyi11g 
of n sl~e'csi:~l t:rs, : I I I I ~  ill (':1c.11 i t  i.; rcvlnirc~tl t l ~ a t  tlic l m ~ r t l  of co1111ty 
c ~ o ~ l l l ~ ~ i s s i o ~ r t ~ r s  ,s l :n / l  t r i / u r l t r / / ! j  / i l l . ! /  t r i t t i  lei!/ ir . spc~~iu l  ftr:, i ~ r  t11c clcsig- 
11:1t(d t o n ~ ~ ~ s l ~ i l ~ ,  f o r  tlr(t ~ I I I ~ ~ I ~ S I ~  of l ~ ~ m i ( l i ~ ~ g  f o r  ilic ] I : I ~ I I I P I I ~  of tlic 
roi~tl I)orlcls iss~wtl i l l  cwr~rrc~ctio~r \\it11 tlic~ I~u i l t l i r~g  of tl~c, ~watls  ill said 
t o ~ v ~ ~ s l ~ i l )  :111(1 fo r  t11v p a n i c . ~ ~ t  of the, i~itc,rc>st rl~cworl.  T h i s  is  tlic 
( ~ s t t ~ ~ ~ t  of th(,ir si111i1:irity; tlrvy r(,1:1t11 to difYcw>~it t l i i ~ ~ g s  :111cl :lrtS \vliolly 
d i s c ~ o ~ ~ ~ ~ t ~ t ~ r c ~ t l .  'l'liil tloctrirrt~ of w s  t r i l j i ~ ~ l i i ~ c ~ l i r  has  I I ~  a l ~ l ) l i r a t i o r ~  to tlir  
~ I I S [ : I I I ~  f:118ts : I I I ~ ~  is for('ig11 to ill(, ( Y W ~ .  

111 I l i c L ~ s  rS. ( ' l c ~ r c ~ l a i ~ c l ,  106 Fctl., 4:;9, i t  \\-a< lic,ltl tliirt n.llcrc tlie Legis- 
1:1t1irc of n St:itv 11:is :~~l t l ror ized a ~ l ~ l l ~ l i r i l ~ : ~ l i t y  to  IS::LIC boilds, mitl 
p r o ~ i i l ~ d  ill th(1 s:r~ii(> :lct fo r  the nirnu:~l I c y  of t:rscSs to  1)ay the i r ~ t c w s t  
t l icreo~l  :IS it :rcc4rucs a ~ i t l  tlic p r i r ~ c i l ~ n l  a t  ~ n a t u r i t y ,  m r h  l ~ r o ~ i s i o r ~  
l~ccor i~ t~s  n par t  of t h c  cao~rtrac2t on tlie ishlia~rccl of tlic I)ol~tls, ;~rlcl uray 
not bc rq~c>al(vl I)?- sul)sc'quc~rrt lcgisl:~tior~ nr~lcss  so~ilc  othc'r ntl(qi~:~tc! 
~ i~c t l lo t l  is silbstitutotl i l l  i t s  plac>c; ail11 n Fc i l (~ : i l  court \vllic#h 1 ~ s  ro11- 
clcrcd :I jutlgn~cmt  inst in st tlicl inunicipality 011 sucli ' ~ o ~ ~ t l s  o r  tlic~ir 
( 2 0 ~ i 1 ~ o i ~ s  111:ry colnlwl tlic I(>\-. of n t ax  f o r  i ts  p y n ~ e ~ l t  1)y ~ i i : ~ r l d : ~ i i i ~ s .  
S ' i m o ~ ~ l , i ~ r .  ( ' i r i . t t i l  .J / r t lq i ' ,  t lc l i rcr i~rg thc  ol)i~lioll ,  took ocvnsio~l to ob- 
srrvc : "The  provisioils of 1i1n. c'sistiilg a t  tlic~  till^^ of isaili~rg the 1)011ds, 
p r o v i t l i ~ ~ g  f o r  n tax, f o r m  :I p a r t  of tlic colltr:~ct, n.liicli callliot 11c i111- 
p : ~ i r c ~ l  1)y :I 11y s u l ~ s c y u c > ~ ~ t  Inv .  1111f z / * ,  ( ' i f  of 11 t w d i ~ z i , ,  S JiT:~ll., 575 ; 
19  1 .  I .  0 W l i c w  :lt tlic t i 1 1 1 ~  of i s su i~rg  .wit1 I)onds thaw ( ' s i s t ~ d  
nn act authorizing nu n r ~ ~ r n : ~ l  t : ~ s  f o r  their  payment, i t  Tvns 11cyo11tl tlicl 
l )o\n>r of t l l ~  I,cyisl:~tui*c to rc'1~':11 i t .  so f n ~ ' . : ' ~ ~ ~ n c " ~ r ~ ~ ~ ~ l  t11(' 11o11ils i l l  

q w s t i o r ~ ,  ~ I I I ~ C S P  s o r ~ i ( ~  ntlit'r :~tIcqu:~tc 1~1111(dy v a s  ~ul)s t i t l i te(I  i l l  it:: 
plncc. ( ' i t ! j  of G a l ~ u a  z?. . I  m y ,  5 lV:111., 705; IS L. Ed., ,360." 

'I'o lili() c3ffi'c'c.t is  tlic t l t ~ r i s i o ~ ~  of t l ~ c  ITiritc\tl Stntcs  Snl . rcm~c~ ( 'ourt  in  
t l ~ ; ,  c.n.w of I:'tr.v! ,y t .  1,ull;s I . .  7 - .  , \ I . ,  120 I-. S., G O O ;  30 1,. I'tl., TDS, n.lic>~c 
( ' h i o f  , l i r s t i c ~ i ~  Tl*ciifc', t l t l i w r i ~ ~ g  tlir  ol)i~iioil  of tlic C'oulf, saicl: 

* 9 ' 1 1 ~  j~ulgsilc~~rt is f i x  i~~t(wtxst ill : ~ r i ~ : l r  a 1 ~ 1  :I .w1:111 :I I I ~ I I I I ~  of 11ri11- 
I .  Tllc la\\  ~wluircvl :I t:ls to I)(, l c ~ i c t l  ar~riual ly,  slrfficic~~~t to 11:1y 
:rll i ~ ~ t c w s t  : I  it :'.:'ccrlic~l, :rrltl tl1c1 l ) r i ~ ~ c . i p a l  n-lic'i~ (Ill('. T h i s  ~ v a s  ~ I ( Y -  

l c r t t ~ l ,  aild c.onscqnc>~rtly t l i ~ r c .  i s  IIO\T :r l :~rpe ncwii l~ulat io~r  of tlc,l)t, 
~ v l ~ i c l ~  011g11t to  li:~vt, ~ I ( Y ) I I  l):~i(l ill i ~ r s t : ~ I l ~ ~ ~ c ~ ~ ~ t s .  1'1~11s i8:lr t l i ~  inlmbi- 
t:111ts 1 ~ 1 v c  hccn nllowctl to csc2:~pc t:ls:ltion a t  the ti~irc' i t  ouglit to  1in1.c 
bcc~i  nintlc, a~r t l  to  n.liic.11 thcy wcrc u ~ ~ d c r  coristitutio11:11 obligatiolis to  
snl1111it. Tl ic  nccnn~uln t io~i  of tlic clcht n . : ~  cnusctl hy t l l t k  own iicglcct 
as  111e111bors of the  politic*al c o ~ n m u ~ l i t y  wliicli hat1 incurred tlic ol11ig.n- 
tion. Such  bciilg the  caw, TVP w e  110 reason n.liy it  n-as not i n  t h e  power 
of the  court to  order  a single levy to meet the ent i re  judgment, which 
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was all for past-due obligations." See, also, I l o l t  Coz~n t y  2'. S a t .  Life 
Ins. C'o., 80 Fed., 686, and L)ar7iitgtoi? 2,. Atlantic Trud Co., 79 Fd., 
596. 

The  wisdom or impolicy of providing "sinking funds" for the pay- 
nient of bonds at maturi ty is not a matter for us to decide. This  is a 
legislative mid not a judicial question. One of the outstanding fea- 
tures of tlic legislatioil u i~de r  x-hich S o r t h  Carolina is building and 
financing her State highways is the fact that  a sinking fund has bren 
provided for the payniei~t of the road bonds ~vhicli, like other funds for 
highway construction and maintenance, is derived from a source that  
does not impose any direct tax on the people of the State aud which 
a t  the sallie time affords a certaiii income. IT~lder the pro\-isions of 
chapter 188, Public Laws of 1923, there is set aside an annual fund 
of $230,000 from the rerenue d e r i d  from the 3-cent tax 011 gasoline 
and from the rerenue on motor vehicle licenses, and in addition, 
$230,000 is to be drawn from the general fund of the Sta te  Treasurer, 
making a total annual sinking fund of $300,000 for retiring the high- 
way serial bonds. Besides this fund, which is specifically set aside, 
any surplus nhich  remains from tlie above-mentioned re\-enue after 
deducting the interest on outstanding highway bonds, cost of maintain- 
ing the State Highway System, and the operating expenses of the conl- 
mission, reverts to a sinking fund for the rctirclnent of outstanding 
bonds issued for purposes of highway construction. 

I11 tlie Cooper  c a , ~ ,  183 S. C., 1). 2 3 5 ,  thc q u o t a t i o ~ ~ ,  "Witliout legis- 
lative authority a sinking funtl coultl not be created," ostensibly taken 
from I I ightozcer  v. Raleig71, 130 S. C., 371, is not an exact quotati011 
from the opinion in the l l i g h t o u ' e r  case. I n  that  case tlie Court said:  
"PTithout lcgislatire authority a special tax could ilot he l c ~  ictl or a 
sinking fund created." The authority to levy a "special tax," ~ r h e r e  
no special tax has been authorized, n a s  tlic questioii inrolretl in that  
casc. 1 1 1  the refcrencc t l l ~ r c  matlc to tlic crc'atio~l of n siilliii~g f i i ~ ~ d ,  
the Court said, and intei~tled to ~ a y ,  that 110 special tax, n-here Iione 
had been authorized, coultl be lel-ied for a sinking fund. I t  did not 
mean to sag, for the question ~ v a s  ]lot presented, that moneys could not 
be appropriated annually into a s i ~ ~ l i i ~ r g  funtl if there vere  surplus 
sums which c o d d  be used for such purpose. %\-cry opinion, to be 
correctly understood, o u g l ~ t  to be col~sitlered ~ v i t l ~  a vicn. to the case 
in which it is dcli~-cred." J l cc~shn l i ,  ('. ,7., in I - .  A'. z.. Ilui.r, 4 Cr., 470. 

I n  Gas ton ia  I . .  Eniil ,~,  163 S. C., 207, it was held that, although there 
jvas 110 ljrorision of law for a special l e ~ y  of taxes to pay the interest 
and to create a sinliillg fund, i~ewrtlieltss thc city did have the power 
to pay the interest ant1 create a siiiki~lg fund for the bonds if tlie general 
rerenue derived under tlie limit fixing its taxing pover was sufficient 
to do so. Indeed, the authority to l e y  a special tax annually to be 
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applied to the payment of the principal and intercst of a public debt, 
such as is co~itaincd in the statute non before us, collies within thc~ 
very definition of a "sinlring-fund tax." sinking fund is tlefinctl to 
he a fund derived from particular tasci, irnposts, or dutic-, nhic11 i, 
to be appropriated to~varti tlic payment of the interest tluc on a public 
loan and for t l ~ r  payment of the principal. 3G Cyc., 460; 7 Words 
and Phrases, 6522. The  object of every sinking fund is o d i i l ~ i n i ~ h  tlie 
debt whose existelice warranted its foundation. Al-. 1'. Snr.  H h .  1.. 

Grara, 102 N. Y., 313. Ilnd "a 'si~~king-fu11t1 tax' is a tax raised to I)e 
applied to the payment of the interest :uid prineil~al  of a p u h l i ~  10au " 
U. 1'. R. 1i. Co. v. Buffalo C'o., 0 Nch., 440. 

The only valid tax authorized to he levied by the prcwnt i tatutc 1. 

an  annual tax of not less t h a ~ l  2.i ( T I I ~ S  11or 111ort~ t11a11 ;.T, c w ~ t ~  011 tho 
$100 assessed valuation of property. TJnless p o l  ision ii, made, as con- 
teniplated by the statute, the c o u ~ ~ t y  will not 1)c ill poqitio~l to l)ay thc~sc 
bonds a t  maturi ty out of the funds tlerivctl from tlic t a s  I I O \ V  bcxiug 
levied. I n  Proctor c. Comrs. ,  182 K. C., 60, it was <,aid: ('Thc au- 
thority to issue bonds or to pledge tlw fai th :111(1 10:111 he ( w d i t  of a 
subordinate political subdivisio~i of the State is liniite(1 hy its ability. 
under the law, to proritle for tliv u l t i m a t ~ ~  l)ayiiicnt of said obliga- 
tions." And further, it  is the accepted positioll ~vit l i  us tliat ul lrre 
bonds are  issued or other acts done, under special saw ti or^ of legisla- 
tive authority, tlie statutory provisions on the subject iwtx co~~tro l l ing .  
Comrs. v. W e b b ,  148 N .  C., 120; Robinson u .  Goldsboro, 133 N. C., %S2. 

I n  dismissing plaintiff's applicatioli for n rit of uiandan~us,  tlic lcar~led 
judge of the Superior Court who Ilcard tllc case brlon- placctl his judg- 
ment scluarely upon the decision of thiq Court ill C o o u c ~ i ~  1 % .  Comrs. ,  
supra, which contained our latest expression 011 tllc. subjcrt. 111 this lie 
was r ight ;  but, after earnest reflection, TIP are con\ incetl tliat the 
Cooper case must be overruled, and this necessarily cal-ries x i t h  it a 
reversal of the judgment of the Superior Court. c311tcrcd ill t l l ~  l,rcqc211t 
ease. 

Error.  

CLARKSON, J., concurring. I was not 3 ~ l ~ e ~ i i b e r  of tlils ( 'ourt u11c11 
the case of Coopcr I , .  Comrs., 183 K. C., 231, n a s  tlec~tlwl 

The  section of the statute under consit lerat io~~ (Public-T.oca:~l JAI\ s 

1919, ch. 74, sec. 10)  is as follows: 
"That for the purpose of providing for the payn~ent  of w ~ t l  1)011t l i  

and tlie interest thereon, and for the construction, improvrlnrnt ant1 
maintenance of the roads of said township, the board of county con-  
nlissioners of said county shall minually, and a t  thc time of levying 
the county taxes, levy and lay a special tax  on all per:,ons and prop- 
erty subject to taxation within the limits of said tov;nship, of not 
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less than  tuenty-five ccnts and not more tllan seventy-fire cents on 
the one huridrctl tlollars assmscd r a l u a t i o ~ ~  of property," ctc. 

The  statute co~iltl 1ia\rL I)cci~ inore t~xplicit, a i  tliry usually are, in 
regard to creati i~g a "sililiir~g fund," but I tliinli it  is iufficient and 
concur in the interpretation given it.  The  nlandate of the Legis- 
lature must be follo~vetl, n l i a t c ~ c r  may be the individual view as 
to the m i l  of sinking funtls. I (lo ~ o t  think it amiss to state that  I 
heartily agree nit11 the late l a rne~~ ted  C'hicf  J u s t i c e  1T'alfer Clark as 
to liis \ i c~v  in r e f tw i~ce  to sinlring funds:  
-1 "s in l i i~~g fund is not t~ssential to the ral idi ty of the bonds, and 

iritleetl mas unllcartl of until iugge-tctl hy Si r  Robert Walpole, nhose 
name recalls ncitlicr ptculiar financial ability nor political honesty. 
H c  n a s  the ma11 who origiiintctl thc cx1)rcssion (Every man has his 
price.' Sorllething o \ t r  a c c ~ ~ t u r y  aiitl a half ago he originated the 
siiilring fund idea also, autl proc~urerl Parlianlent to adopt it by sug- 
gesting that  it uould aid in iccuring better prices for the bonds. Bu t  
in tnvnty years lie proc~lrcd nnotl~cr act perverting the sinking fund 
to his 01\11 ustx for otlicr purposes. A half century later P i t t  rerived 
the idea of a sinking fund as an  alluring hope for the extinguishment 
of tlic public dcbt 1)y firmncial Icgtrilenlaiii. But  the result n a s  so 
unsaticfactory that  the experiment n as abandoned filially by the British 
Z'arlinment in 1820 and has been ever since a condemned experiment. 
Browno on Sinking Fund. 

'(Sinking funds h a l e  so often become, as this Court has heretofore 
said, 'a surilren f u d , '  that  they have bcconie much discredited, and 
Massacllusetts, and probably other States, 11axe a provision prohibiting 
them. E o u ~  icr Law Dictionary, Sinking Fund. 

"Tlierc h : ~ s  breu no qinliing fund autliori7ed in England since 1829, 
a s  all.eady stated, and only once has a statute of the United States 
autllori/cd a iinliing fulltl for any part  of our indebtedness, and that  
\ \as :rllonctl to bccomc a dent1 let t tr  until a t  the instance of N r .  13out- 
~vell, tllen Secretary of the Treasury, i t  \ \as repealed. I t  is a device 
nllicli in  practice has not p r o ~ e n  successful and is concidered by finan- 
cial n ritcrs ]lot :~tl\ ikal~le. 

"Fiiiai~cial n ritcrs in n orks on the whjcct all point out that  the 
ainltinq fund has not pro~cm ~urrcqsful. I f  a pro rata 1mrt of the prin- 
cipal is to bc collcctcd each year it is colicetlctl that  the sinlplcst a11d 
snfcqt n a y  is to i swe serial bontls and pav ollc cacll year. Thcre is  no 
risk ill tliiq, nlicrens, n i t h  a sinking fund, the instances in which the 
funtl has 1,tc11 tli\ crted h a l e  been i~o to r iou~ ly  iluinerous. If a s in l r i~~g  
fi111tl is i i i~ t s t ed  ill other boutls of t11r debtor it can be iio additional 
sccuritp to the creditor, for  it is just the same paper, and if i t  is com- 
posed of purcliases of other bontls the fund niay be lost by one reason 
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or  allother a n d  h a s  ~ e r y  f r rquent ly  hecn appropr ia t rd  b,y. la ter  legisla- 
t i r e  action t o  otlier purpose.;. Tlicse incr taae t h e  b u r d m  on the tax- 
payers  without  a n y  rcal  benefit t o  the bontll~oltlers." 

"Provision f o r  tlie paynlent of publir dcbt is  sornetinlcs made  by the  
cstal) l is l~ing of a sililri~rg fund .  .\ s i ~ l k i n g  funtl cor~teiiipl:ites the  g radua l  
cstinction of a debt, provided by  tlic Ian au t l~or iz ing  tlie debt, and  while 
it  has  bccw tliicartlctl i n  t h e  p r a c t i t ~  of tlic more advan:ed nations, is  
5onictinics used by tlic nn t io~ls  of \ \ t a l i ~ r  credit." Nrn In te r .  Ency.,  
Vol. 7 ,  1). 332-T' i lnanec. 

111 tlic opi i i iol~ of J t r .  J u s f  ic e hi1trc y .  ill r ! ~ f ~ ~ w ~ c c  to t h e  Lcgi i la ture 
rrcwting a s i ~ i k i n g  ~ U I I C I  f o r  r(itiring t l i ~  Iiighway serial bonds, chapter  
138, L a n s  1023, it  is c,xl)rcwly  pro^ idctl ill t l ir  act  how tlic sinking fund. 
is to be i n \  c stctl, a s  followi : 

"Tliat nioncys ill tlw slnliing funtls herein sliall not be loaned to a n y  
d c p a r t n ~ c > l ~ t  of thc State ,  bnt shall bc i n ~ e ~ t e c l  by t h e  S t a t e  Treasurer  
i n  b o ~ i d s  of 

( a )  The, 1-llitcd S ta tes ;  
( 1 ) )  T h e  S t a t e  of S o r t l i  ( " n r o l i ~ l a :  
(c )  I h n t l s  of ally other  S t n t c  ~ r l ~ o w  ful l  fa i th  a ~ i t l  cwtlit  :IIT pletlgcd 

to the paynwnt of t h e  l ) r i~ lc i l )a l  : ~ n d  intcrcst thereof ; 
( t i )  I h d s  of ally rounty,  city, to1111, ton uship or  ~r11001 tlibtnct of 

Kortll Caro1in:l uhicl i  arc, gc11r8r:tl o l ) l i g n t i o ~ ~ s  of t h e  ,ul)tlivision or  
~ i i u ~ l i c i l d i t y  issuillg t lw snl l~c,  and  f o r  t h e  paymctit of nhic.11, 110th 
p r i ~ i c i p a l  ailtl intcwqt, t l i t w  is no l i m i t a t i o ~ i  of t l ~ c  r:lte of t:~satioil  : 

( ( 7 )  Bolltls of ally county ll:~\ing 1)o11ulation of thirt ,y t l i o u \ a ~ ~ t l  or 
more by tht. last p rcwding  Fcclcrnl ccnsus a l ~ t l  of a n y  ci ty  1ia1111g a 
popu1:ltion of t n e ~ ~ t y  t l ~ o u s a l ~ d  or  Inor(, 1)y such  r ( ' ~ ~ s l l i ,  ill :lily S t a t p  of 
t h e  ITl l io~l ,  nl i ich a r c  gcnoral obl ig:~t ioni  of t l ~ t  r o u ~ i t y  or ci ty  i.;+ning 
t h e  same, and  f o r  t h e  p a p l e n t  of nliirli ,  both pr incipal  :ind i~~terc.s t ,  
t h c r r  is  I I O  l i n ~ i t a t i o ~ ~  of tlic r a t e  of tas:ttion." 

%c,ction G goes f u r t h e r  into detail .  
E ~ c r y  wf(gu :~r t l  is l)ut a r o l ~ n ( I  t l ~ c  i ~ i ~ c \ t ~ l l c . ~ r t  of t h e  silil i i~ig fund .  

T h e  r i c e  conlplailletl of by  the  la ic  C1l;cf J u \ t i c c  i n  t h e  ( ' o o p c r  caw 
wns that  tlic net n:ls too co~if i~ict l  111 scol)c a11t1 did ~ i c t  ill language 
crc,:ttc t l i ~  ~ i ~ l k i n g  funtl or p r o ~ i t l c  f o r  a s i~lki l lg  fund  ill 11l:lin language, 
o r  hon tlic silrliilig f u n d  s l i o ~ ~ l t l  be i ~ i w s t c d  to s a l e  it  f r o m  b e i ~ l g  n 
" s u ~ ~ l m i  ftn~tl." It ni l1  hc ~ ~ o t w l  tha t  tlic avt l ) ro\ i t l ing f o r  t h e  Stat( .  
I I i g l ~ n : ~ y  s inl t i~ig fllnd, A U )  IY I ,  n as a n  cmcrgcncy a r t .  T I P  S t a t ?  l l iql l -  
Tvny Systcni Rontl Act, L:iv i 1021, c11. 2, pa r t  of scc. ::!I, pro\ itlts f o r  
serial bond., ctc., and  is  as  f o l l o ~ ~ s :  

"The S t a t e  Trenwr t l r  is 11crcby :lutl~orizcd, c.~ilpon.crctl, alltl dilcctetl 
t o  is \nc niitl srll  s t r i a l  bonds of the, Stntc, payable i n  1101 less t l ln~ l  ten 
nor  more  than  for ty  years  f r o m  tlic da te  of i w w ,  a11tl : ~ g r ~ g a t i n g , "  ctc. 



Tlic cstraortlii lary large n11t1 u ~ ~ t ~ x p c c t c d  fuiid r e a l i z d  f rom tho auto- 
iiiobilc and  gasolille t a s  r~iat lc  this  s i ~ l k i i ~ g  fund  imperative un t i l  the  
s c ~ i n l  11ighzr~ci!j b o n d s  co~il i i~cl~cct l  to m:iturc. Tlicrcforc the act of 1023, 
s t r p r c / ,  n-as passed. T h e  original itlea of tlic I.rgi$laturr, no doubt, was 
tlint it  ~ ~ o u l t l  take tcii y n r s  to  c o n ~ p l c t r  tlicx then co~itcniplatetl  road 
prograrii, agd  tlic serial boiids v c r e  issued to commeuce to niaturc in  
tell y ra rs  and woultl hc thir ty-year  scrinl boncls. T h e  policy of the  
Legislature was to proviJc fo r  S ta te  IIiglin-ny sorial bontls, not a s i d -  
ing  funcl. 

l'lic 3luliicipal F i ~ i a ~ i c c  L\cat, C'. S., cli. 36, subscc. 3, a l ~ t l  a ~ ~ i c ~ l i t l ~ i ~ c ~ i l t s  
tllcrc,to, i ts purpose is sc1ri:il boiltls, nlitl the clcterriii~liirg lwio t l  fo r  11011tls 
to r u ~ i  i!: the proh;~ble pcriotl of n s e f u l ~ ~ c s s  of all i m p r o ~ c n i c ~ r t  or lmop- 
c r ty  fo r  uliicli tlic. bo~itls arc' i m ~ c t l .  

r 3 l h e  llew school l a m ,  ell. 136, Public' L a m  1023, P a r t  8 ,  par t  of acc. 
2 . 3 ,  is  as  follows: 

',Tlic bonds sliall be serial boiids, ant1 each issue tliei*eof sll:ill so 
n ~ n t u r c  tliat tlic iiggrcgntc p r i ~ i c i p a l  ;mouii t  of tlic issue sli:ill be pay- 
a1)lc ill ai111u:11 instal l~ncntu or s ~ r i c s ,  bogi~lniilg not more  tli:iil t l ~ r c e  
yc:irs a f te r  tlie tlntc of tlic holitls of such i w w ,  and  cnt l i~lg )lot Inor(, 
t l i n ~ i  th i r ty  years  n f t r r  such date." 

S o  could lw citctl otlic-r Icgislativc :~c t s  s l i o ~ i ~ l g  tliat tlie policy of tlir, 
It@slati~-c branch of the. Go\.cwmc.nt rc~prcec~~t i l ig  the 1)opul:w will is 
t h a t  n.lien these ~~~ic lc r ta l i i i lgs  fo r  the  hcttrrmeiit  of all  t h e  l~coplc  arc, 
u~itlcrt:llien, ant1 :I debt rrcntcd for  surli :is scliool.5, roads, wntcr .mpl)ly 
systcliis, s e w r  systems, ctc., that  these i ~ i ~ c s t ~ i i c n t s  fo r  the 1)cnciit of the  
l ~ u b l i c  slioultl 1)o l ) i~ id  back so nlucl1 cac*li ycar  u ~ i t i l  tlic, i~~tlcbtc~tlncss 
i3 t1iscli:lrgrtl. T h i s  is safc  l n ~ b l i c  a11tl pr ivate  f ina l ic i~q .  

('1,TI)E S. ItI:ISU, I.. I). JIAISI.:Y A S D  J .  T. IiOIJELtTS, I:o.\I:D ( ) i s '  TI{L-STEE~ 
O F  T I I E  I';.\sT ~ ~ 1 1 . ' ~ ~ 1 0 1 < ~  S.\>I~.\I:Y s ~ \ Y l ? i <   ISTI TI<^( T Y. ~ ~ ( ) ~ ~ I ' : I ~ ' ~ (  bs ls:s(;I- 
SI~:I~:RIS(: COJIPASY. 

t Filetl 21 .Tullc&. ln2-L ) 

1. Sailitation-Se~vcrilge-Co~~stitutinnnl Law - Srccsr;il ic.h - Ilonds - 
Taxation. 
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2. Snnie-Gorc~.~~n~cnt-Eounclarics-State dge~~cies-Statutes-Special 
Acts-Counties. 

r , 1111s i;, :l v i ~  il  action t l icd before Ray, J., a t  -1l)ril I'UIII, 1924, of 
Br Aco>rm. .\lipe:rl by tlefcntlmlt. 

l'lic iiiaterial facts  a r c :  
T h i s  a c t i o ~ ~  X:IS i i~s t i tu tc ( l  i n  tlic Super ior  Court  of B u ~ i c o n ~ b c  County 

to  con~pel  t h e  d c ~ f ( w d : ~ ~ l t  to conipIy ~ ~ i t l i  the  ~ C ~ I I I S  of sale of $25,000 of 
s e w r  bonds issued 011 bchalf of t h e  E a s t  Rll tmore S a n i t a r y  Sewer Dis- 
trict,  D u n c o n ~ b c  County, S o r t l i  Carol ina.  

T h e  E a s t  Bil tmore S a n i t a r y  S e v e r  Distr ic t  n-as du ly  created pur -  
s u a ~ ~ t  to  a n  act  entitled "lln act  t o  create san i ta ry  districts in  13un- 
combe C'ounty, and  dmcribing tlicir purposes and  pon.ers," being cliap- 
ter  341, Public-Local I ,ans,  1923. 

,i petition was duly presented to the  hoard of county comn~issioners, 
signed by J. P. I i i tchi i i  and  97  others, same being a majori ty  (nearly 
al l )  of tlic qualified ~ o t c r s  of such p r o p o s ~ t l  san i ta ry  sewer district,  
requesting t h e  bonrd of county commissioners to  create  t h e  E a s t  Bil t -  
niorc S a n i t a r y  S e n c r  District.  T h e  petition is  as  follc~ws: 

" l 'c t~t ion of a major i ty  of t h e  qualified Toters untlcr 11. 6 .  1179, 
S. P,. 730, ratifictl 1 J1:1rt'l1, l9.);:, to v r ~ a t e  :I s a i l i t t ~ y  ( ibtr ic t  in  B1111- 
colnhc C o l ~ n t y  to  be lino\\ll as  E a s t  n i l t inore  S a n i t a r y  Sewer Distr ic t .  
"To tllc ('li:lirniall ant1 Coinmissioncr of F inance  antl 3oard of Porn- 

~liis.io~lcr, of t h e  County of Rnnconibe : 
" ( ~ I ~ ~ C I I I C I ~  :-We, t h e  ui i t lcr~igncd,  constituting a nmjori ty  of t h e  

qlialifietl ~ o t c r s  of t h e  p r o p o w l  w n i t n r y  district,  do 11crrb)- petition 
 you^ lw:~rt l  to  c i w t c  a ?an i ta ry  cliitrict in  snit1 c'ountp to  I)c hen-11 ns 
'I<a*t Eiltnlorc Sn~li t : r ry S m c r  District, '  caicl tlistriczt to be created for  
tlic p u r p o v  of pron~oti l ig  t h e  h e a l t l ~  of the coinniunity and  eslwcially 
of tltcl 1wo1)owI san i ta ry  clistrict, s:~id w n i l a r y  cliitrict situate, lying 
ant1 1)tinc. in  tllr. coullty of T3uilt*omhe, S t ~ t c  of X o r t h  Carolin:l, i n  
114t~~ ill? T O M  n4i ip ,  cast of the  A1s l ie~  i l le-IIcnderqon~il le  I X i g h ~ a ~ .  and  
.out11 of South  Diltmore, antl more lmrticulnrly descril)~yl as follov ': :" 
( T h c  terr i tory i.: tlescribetl by  metes and bounds.) 

Pnr-uai l t  to  .nit1 pctitioil, t h e  I loard of Coinmissioncr~ of Eunconibc 
Coilnty eutciwl nil ordcr  crcatinq t h e  terr i tory described ill said peti- 
tion :is the  I<:lst Ilil t inore S a n i t a r y  Sewer Distr ic t ,  and  appointed Clyde 
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REED 1 . .  I~:SGISEEI(ISG Co. 

S. Reed, 1,. D. Ala~iey, and J .  T. Roberts as a board of trusters of said 
East  Biltmore Sanitary Sen er District, the 1)lnintiff in this action. The  
said board of truqtcci 1)rol)erly organizetl aritl adopted a rcsolutioi~ rc- 
t~it ing that it is ncccssary for snit1 district to build :111(1 co~lstruct a 
sanitary sewer system, and that ill order to raise sufficimt funtlq to 
build said scnrr  syste~n it is Ilecessnry to issucl 11cgotia1)lc coupon b o ~ ~ t l s  
ill the sum of $25,000, said bonds to bc the full, direct and ~ a l i c l  obliga- 
tions of said district, a i d  to be l~uyablc. both pri~icipal  and intercst, 
out of special a d  v a l o r e m  taxes to be levied by tlic county coliliiiiqsiouers 
upon all the tasnblc property embraced n i th in  tlic limits of said tlis- 
trict. The  ~ O I I ( ~ S  in question arc bcil~g ivuetl under sections T n11c1 8 
as direct obligations of the district, and payahlr out of at1 ~do , : cm  tasei. 

The  bonds nc re  duly sold to thc tlrfenilailt at the. price of par n~lcl 
:~ccrued interest. 

The  defend:mt nonT refusvs to accept and p a j  for said bowls, ron tcw-  
ing that tlie said bonds arc. illegal ant1 void, and wliel~ delircrcd uould 
ilot constitute the d i d  w 1 1 t 1  binding oblig;~tio~rs of sai(l tli>trict, ant1 
would ]lot be supported 1 ) ~  all  at1 c u l o ,  c t t i  tws to pay the princilml nnd 
interest thereof. The tlefcndant'~ contentions can be groupc~l that  the 
said bonds are illegal mid void : 

1. Tha t  the said sever system is not a necessary eapcnse v i th in  the 
rneaning of Article VII ,  section 7 ,  of the Conititution, and the bonds 
are therefore illegal and roid because they are not sanctioned by a 
majority of the, qualified T otcrs of saitl district. 

3. That  said bor~ds arc illegal and \ oid for the reason that  no notice 
was given, nor opl)ort~inity affortletl to tlic l~roperty on llers \I l~oqc l)ro])- 
erty is affectcd 1,. or i~wlutlcd in snit1 district, of a henri i~g 011 saitl 
matters, and that 110 1ieari11g n ~ s  had, and that the boli11tln1.y l i ~ ~ e s  of 
said district are i ~ o t  fixed by the Gei~c~ral  -Issembly, but that t2ir power 
to fix said bouutlary lincx vns  de l~gatcd  to a niajority of thc~ qu:rlified 
voters of such prol~osetl sanitary diqtrict n.ho sct forth n dwcription 
of the territory to be cmbraced in the proposctl sanitary diqtricat to tlic 
County Commissioucrs of Uuucon~be County. 

3. That  the saitl 11ontls a rc  illcenl ;11lt1 ~ o i t l  for the rrJasoll t1i:tt the 
act authorizi~ig t l ~ c  sanir is a special autl pr i ra te  act, nut1 is prohibited 
by .lrticle I T ,  section 20, of the Con~ti tul ion.  

There is 110 c o i ~ t r o ~  crsy bctn eel1 the l~laintiffs and the defentlnnt as 
to the facts, nor is it  colitcntltd b j  tlic ilefel~dant that  tllc plnintif?"? and 
the county commissioner3  ha^ e not con~plicd n it11 the> provisions of the 
lcgislat i~ e act. S o  irrcgularitirs are allcgetl,  lid the sole q u ~  ~ t i o ~ ~ s  
prevntcd to tlie C'oult are tlic thrcc questioils a b o ~  e sct forth. 

The  n ~ a t t e r  was lieartl in t l ~ e  court below, anll from a jutlgmc~rt de- 
claring the bonds to he Icgal, d i d  and binding obligations, the defend- 
ant  excepted, assigned error, and appealed to the Supreme Court. 
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Chnc.  S. Xalorzc for p l a i n f i i ~ s .  
J .  1V. I l a y m s  for t lc fcnt lant .  
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The  act ill question proriding for sewer districts in Buncombe County 
and the method is similar to the "Fence Law -Icts," "Drainage Acts" 
and "Town and City Extension Acts," which have unirersally been 
held constitutional in this State. JIanly v. Raleigh, 57 N. C., 370; 
C'ain 7 % .  ( 'omm.,  86 N. C., 8 ;  Sewsome  1%. E a ~ n h e a ~ f ,  86 S. C., 391. 

I n  the  Cain case, supra (Fence Law Act), Smi th ,  C. J., said:  "We 
can scarcely conce i~e  a case more clearly within the compass of the rule 
than that  now under consideration. The  general law requires a suffi- 
cient fence to be built and kept u p  around all cultirated land to protect 
it from tlie depredations of stock, a t  a very great and unceasing expense, 
beconling the more onerous as  the material used in its construction 
becomes scarcer and more costly. The  enactment proposed to dispense 
with separate enclosures for each man's land, and substitute a coinino~i 
fence a<ound the county boundary to protect all agricultural lands from 
the inroads of stock from abroad, and the feiici~ig in of stock onned 
v i th in  its limits. I t  creates a community of intwest in uplioltlin& one 
barrier in place of separate alid d i s t i ~ ~ c t  barriers for each plalitatioi~, 
and thus in the common burden lessens tlie weight that cach cultivator 
of the soil must other~vise individuallv bear. As the greater burtleii is 
thus removed froin the landowner he, as such, ought to bear the espeiise 
by which this result is brought about. The social ii~terest hcnefitctl 1,g 
the law is charged nit11 tlie payment of the sum iiecessarg ill s ec~~r i l i g  
the benefit. This  and no more is what the statute proposes to do, and 
in this respect is obiiosious to 110 just objectioil from tlir taxed land 
proprietor, as it is free from ally constitutiol~al inil~edinlelits.') 

I n  Sanderlia r .  LuXeiz, 132 S. C., 741, I Io l x ,  c J .  (lion. C'. J . ) ,  citing 
numerous authorities, said:  T h e  pover of the Lrgislatui*c~ to create 
special-taxing districts for public purposes, separate autl ilistinct from 
the ordinary political s u b d i ~  isioi~s of the State, such as cou~~t i e s ,  ton.11- 
ships, etc., was tlcclarctl xiid approved in the case of S m i f h  v.  Srhool 
Tmstces ,  141 S. C., 113, and like power to create special nsscssment 
districts has bccu uphe!cl by the Court ill several vcll-coiisitlercd de- 
cisions. . . . The pri~iciple has been frequeiltly csteiitletl and ap- 
plied to the creation of these tlraiiiage districts, ant1 ~vllilc cwtaiil stat- 
utes may ha re  b c c ~ i  dcclarcd void, this as a rule n a s  bccausc the rights 
of persons affected had not bceii in some n a y  sufficiently safeguarded; 
alitl, so far  as ~ v c  hare  examined, the power of the Gc~ir ra l  ALssenibly 
to cnnct lrgiqlatio~i of this rliaractcr has ~ ~ o t  bccii succcqsfully ques- 
tioiied." 

B~ozc'n,  J., in L ~ i t f w l o h  c. Fa!leffccille, 149 S. C'., 69, said:  "Consc- 
quciitly it follows that the enlargemelit of the municipal lio~mdarics 
by a11 annexation of new territory, and the coilsequelit extensioii of their 
corporate jurisdictiou, including that  of levying taxes, are legitimate 
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subjects of lcgislatioii. 111 the absence of constitutional restriction, the 
extent to which such legislation shall be enacted, both with respect to 
the tcriils ant1 rircunlstai~ccs u~ltler n l i i c l~  the ai~ilcxaticn may be had, 
and tlic nlaluier 111 nliicli it rimy be n~ntlr~,  rests entirely ill the discre- 
tion of the Legis1:lture. With its n ~ s d o m ,  propriety or justice we have 
nouqlit to do. I t  liay tlierefoi~r, been lield that  an  act of annexation 
iq 7:lliil wllicli nutllorizccl tlic ailliexatioil of territory, u i thout  the con- 
sent of its illhabitailis, to a municipal corporation, h a v ~ n g  a large UII- 

pro\ iclcd-for iildehterliicss, for the payment of which the property in -  
cluded x i th in  the territory nnncsed becanw subject to t n s a t i o i ~ ~ '  

The  third contention caniiot be sustained. Article 11, wction 29, of 
the Co~~st i tu t ion ,  is as fo1lon.s: "The General Assembly shall not paqs 
ally local, p r i ~ a t e ,  or special act or resolution . . . relating to 
l~ealtll,  sanitation antl the abatcincnt of nuisance." 

V h i l e  the act may use the words "sanitary district," yet nlleil take11 
as a whole it is not a local, p r i ~ a t e  or special act relxting to health. 
sanitation and the ahatcment of ~iuisailce. Tlie act does not state that  
its purpose is to regulate sanitary matters, or to regulate health or 
abate nuisances. A careful perusal of the entire act, an 1 the ciltire act 
niust be considered, clearly shows that  the maill l)urposc of the act and, 
in fact, the only purpose of the act, is to p r o ~ i t l r  districts ill Uuncombe 
County wherein sanitary sewers or sanitary measures may be provided 
ill rura l  districts. 

S i m e  the aboic  aliieildments to thr. C'oi14tutio11, \\liicli took cffect 
I 0  January ,  1917 (1915, ch. 0 9 ) ,  this Court lias frequently declared acts 
similar to the one under consideratiorl, constitutional. BI-own v. Coinrs., 
1'73 N. C. ,  598; dll l ls  2;. Comm. .  175 n'. C., 215; C o ~ n r s .  I * .  P ~ . u c l ~ n ,  1'78 
N. C., 094; C'onzrs. 1 . .  Banl; ,  181 N. C., 347; I n  ye I l a r ~ i s ,  183 N .  C., 
633; Xoriacgay v. C.'oltlsboro, 180 S. C.. 4L6; 8. 1%. I<(~ll!y, 186 N. C., 
36.5. 

I n  I<cll?y's tasc ,  s l r p m ,  we s2id : "It nxs  11cltl ill . l  I W \ ~  rouq  1 ' .  Comi.,., 
185 N. C.,  405, that  an act to authorize a county to h i l d  a hospital 
antl issue bonds thcrefor is a special and local act, ailtl jirnhit)it(d under 
tlic poliihition of sectio~l 29 a b o ~ c ,  relatin? to llcaltll, sanitation, and 
the abatement of nuisances. I n  that  case IIoke,  J., again distinguishes 
the earlier c a v s  and affirms the ruling therein, largely on the ground 
tliat tlicy tlcnlt vi t l i  nlint ~ w r c  ilcccssary cxpenscs of the county." We 
do not thi l~li  the Ll~.mstr .ong case, supra, applicable to the case a t  bar. 

' T o r  do v e  think the lan- is  subject to the objection tliat it  is local 
or special. A law nllich applies generally to a particulrtr class of cases 
is 11ot a local or special law. U?y?nes v. -1ydoloft,  26 In3., 431; Palmer 
1 % .  Slrcmph, 29 Ind., 329." 1 5  I,. R. Ll.,  505. 
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Y(j t l i i l~k  tlir  l ) r (wl i t  act IS oiie of great  benefit to r u r a l  communities. 
12'itli good ro:~tls 111 the Stntc ,  nl:rlly a re  moving f r o m  t h e  crovidctl 
c4itic.s ant1 towns to the country. MTater ant1 sever  is of great  ~ a l u e  to 
a Iiol~ie~, :cut1 is a licwsiitg. Tlicl cspellse is often liiore t h a n  tlie in&- 
7 itlnal (*all afford, but a r o l r i l ~ i u ~ ~ i t y  or groul) ,  under  t h e  present Ian, as  
applic:~hle to Ijn11col111)e C'ou~ity, c a ~ i  all  join ill one sewer system and  
l e s w i ~  t l i ~  cost to  tlie i l i t l i~  itlual llolile owicrs .  I t  is of vi ta l  importance 
to i1111)ro~ e r u r a l  contlitioris and  ciicourage, by e w r y  means possible, 
l l r i l ~ g  coiiditiol~s in  the  c.ou11try. I t  n a s  iiot tlie intention of the frauicrs  
of t h e  coustitutional aincli(1nients and  those who roted for  tliem to pro- 
hibit \uc.h Iwnrficcl~t and  coirs t ruct i~ e lrgislation applicable t o  an ent l rc  
('olllltg. 

F o r  tlic ~c.;lso~ls gi\edn, the  jutlgluclit of tlic~ court below is 
A\ffirriicd. 

S. H. HEAI1NE v. STASIAT COUZJTl  a s ~  K. N. FURII,  Q. 12. C'. COBLI.:. 
AXD m. H. C U m ,  Bo.mo O F  COUXTY C O M ~ I I ~ ~ I O , ~ E R ~  OF STAKLY ~ O U S T T .  

(Filed 21 June, 1924.) 

1. Counties-Municipal Corporations-Change of Site of Courthouse- 
Statutes-Powers-Government-Agencies, 

There being no provision of law to the contrary, it  is not required that 
a contract for the l)urchase of n Ilew site for its courthouse should he 
ljresently put upoil the ininutcs of the board of county commissioners to 
be binding, and in an action brought directly against a county or its com- 
missioners involving this question, it  may be shown by parol, in proper 
instances, that the defendants had duly and regularly enacted a proper 
ortl(11. :lilt1 tlic~ mirmtrs o m i t t i ~ ~ g  this, inn]- lw c o ~ ~ ~ c t t ~ l  to show the fact. 

2. Sanlc-Exprcss or Implied Powers. 
Jlunicil~al corl~orations, as  agencies of local government of the State, 

arc subject to almost unlimited legislative control, except \\.hen other- 
wise provided by thc organic law, and cannot esercisc powers not es-  
pressly given by statute or necessarily implied for the proper escrcise 
of thtl duties expressly imposed upon them. 

3. SAI~IL-Anticipated Power-Conditional Purchase of S i t ~ S t a t u s  Quo. 
C. S . 1207, limits the power of the county commissioners to abandon 

an  existing courthouse and acquire a new site therefor to the method? 
therein stated, by a unanimous vote of the members of the board of 
county comiuis-ioners a t  their annual December meeting, and due notice 
qiren throughout the county that a final vote would then be talien, so 
that tlie proposition, before Enal action, may be esamined into; and 
where the county commissioners, in anticipation of the change, upon the 
recommendation of the grand jury, have conditionally purchased the nev 
site. have given their note for the purchase price, upon which payments 
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3. Same-Injunction. 

(hm .\(.TIOX lleartl hefort, Sl iau ' ,  J., :rirtl a jury, at February Term, 
1021, of STAXLY. 

The action is  to rwo lc r  on a uote purpor t i t~g  to liar: b ~ c n  executed 
hy Stalily Couuty oil 30 ,lugust, 1921, siglrctl officially by the chairman 
of tlic hoard and attested or c o ~ l ~ t e r s i g l l d  by tlie clerk of said hoard, 
allti wit11 certain paymcnts thereon, in tc3nns as follous: 

"Allbcnl:\rle, X. C'., 30 .\ugust, 1921.  O l ~ e  day after ( ntc the ('ounty 
of Stnnly, North ('arolina. l ) ron l iw~  to pay to the order of S. 11. IIenrne 
the snni of forty-eight t l i o ~ w ~ ~ d  s(v el1 llu11(1r(d tv  o :uid 30 /I00 dollars, 
\\it11 intcrest 011 tlic same at tlic rate of six pcBr celit per annuin until 
1 ) ~ ( 1 .  This  note is gircn f01' tlics ~ ) I I I T ~ ~ W S "  lwiw of a lot of 1:lntl ki io~rn 
as tlic IIcarlie Grolc,  bought t,- tlic c ' o ~ i l ~ t ~  of S t a i ~ l y  "or tlic purpose 
of crccting :r  lie^^ cou r t l i o l~~c  tlier~o11, aft(  r legal fornialities can be 
coiiiplictl n ith. Tlic dcccl to this lot of l a l ~ d  i q  this day ,lcpositcd in the 
Stanly Bad ;  ant1 Trust ('olilpany, to he t l ~ l i ~  crctl to t l ~ c  County Com- 
missioners of Stanly County nlicn this iiote is paid in full. 

"Done hy ortlcr of the T3oartl of ( 'oul~ty Conmiissioncrs of Stanly, 
day and  date nhorc nrittcil.  

GEO. P .  PALMER, 
Cleric En: O f i c i o  fo t h e  Hoard." 
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I ~ E I R K E  'U. COXIKS. 

r p o i l  the  face of said pnpc2r is a n  i n ~ l ~ r w s i o ~ l  of the  seal of tlic T h r t l  
of ( 'ommi 4 o n c r s  of Stailly Couilty, x. C'. 

On the  hack of t h e  note a r e  thr. follon i r ~ g  credits : 
' b l ~ t t ~ o i \ c ~ t l  0 1 1  th is  ]lot? t n o  t h o u i a ~ ~ t l  a l~rl  110, 100 tlo1l:rr~. '1'11ii 31 

Ortoljc>r, 1921. 
" l t c~coi~  c ~ l  ( J I I  t h i i  11otc. t n  cwty-fir c 11u11tlrt.tl a11t1 11i3 I C O  (loliar<. 

( w r u t i o ~ r  of t h e  aho \e  note, i t  appears  that  pr ior  to  saitl tl:~tc,+, to  n i t ,  
a t  So\c.11111cr T I ~ I ~ ,  1917, July  Term,  1920, a ~ r t l  :it Apr i l  Tc'rm, 1921, 

a1111 r c ~ c o ~ ~ l n ~ e ~ ~ t l c ~ l  that  a new and  up-to-tlatc courthouse be  pro^ itlc 1 for .  
T h a t ,  i~iflucwccd by .:lit1 :wtioir of thc  g ra~r i l  jury,  a ~ ~ c l  ill nppro\:d of 
tlic 11 ri>l)ort, the  c .on~nli is ion(~ri  houglit thi' ~ ) r o l m t y  ill the tov 11 1\11on 11 

:I$ t 1 1 ~  11(>:1r11e G r o ~  C ,  :i s11it:lhI~ :111(1 ~oi11inotlio11s lot, ~ x ~ c l l t t v l  tlw note 

110uic 1w n l o ~ c t l  to  tile 11(>ar11c lot, ctt3. T l ~ t  lirior to  tl~c, 1:rqt i r i ~ v t i l ~ g  
r o r t a i ~ ~  tnspaycrs  11:rd i ~ ~ s t i t u t v r l  ail a c + t i o ~ ~  to rcstraiil t l ~ i ,  rc)~uo~-:rl  of tlic 

r .  1 h:rt in (II IV (2011ri11 :rntl l)r:rctit~(~ of t11(~ w u r t ,  tlrv ~ I ~ I ~ ~ ~ J I I ~ I I : I ~ ~  o r t l t ~  
1v:rs I~c:rr,l 1)oftorc. hi-: I I o ~ l o r ,  .J. I,. TVcblj, I lo l t l i~~g  t l ~ e  c.onl,t of wit1 
( ~ ~ i ~ ~ r t y :  a t  1 " ~ 1 ~ ~ : 1 r y  Terrn, 1922, :111tl tllc rc,strainii~g o r t l ~ r  ~ v a s  coil- 
ti1111c.tl to the  lrc>ari~lg on :I f i ~ r t l i ~ ~ g  of facts  t e n i l i ~ ~ g  to s l ~ o ~ v  t h e  lwol)w(d 
~ i l o v i ~ l g  th(1 t~~11rt l i01ir(~ \\.as illcg:il, ctc. 7'11~ clo.si~ig l ) : ~ r : ~ g r a l ~ l ~  of s:ritl 
jutlgrnc>i~t lwing ill terms :IS follo\vs : 

final l icar i i~g of this  cause a t  tor111 tinlil, ai~cl in the r11r3:lntinlc that  the  

strained f r o m  taking a n y  fur ther  steps o r  action i n  their  a t tempt to 
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change the 1)rcselit site of saitl courthouse and jail, to purchase a ~ ~ t l  
p y  for t l ~ r  p r o p 0 4  lien- site, or to isiue ally bontls or other obligatiol~s 
of the coulity for t l ~ c  said pu rpo~c ,  or to rnter into any contract at- 
t tw~pting to bind the county in any Tray in tlic preinises." 

I '(~i~(lillg t11( ~ \ i i l t c ~ i ~ c . t ~  of theso i n l ~ ~ b i t i ~ ( '  ortlery, tllc Ucneral ,Is- 
~ I ~ I I I ~ ) ~ ~ ,  ( i l l  19 I)(w~ii~bt'i ' ,  1921, c~lactctl :I statute, purportillg to ~ :~ l i i l :~ t i .  
:L prol)o-+e11 L o ~ ~ t l  ~ s s u c  for t l ~ e  pur1)ose of ci~rryiilg out the .c*licmic a i d  
111:111 to renlol-e tllc courthouse, but providing t1l:rt tlic question he re- 
ferred to a pol)ular ~ o t e  of tlie county; and on saitl T otc had, the issue 
of 1)ontli for the 1)urpose of buying the lien- site a d  c wt i i ig  n court- 
11ouio n-:~i dcc~isivclg tlcfcatctl. Tlie facts in el idcnce also tended to 
~ l i o ~ v  that  the rcwlutiou of the po~iln~issiol~ers of August, 1031, looking 
to tlic ])urcl~ase of the Hcarnc. property and the e se ru t~on  of the note, 
had ~ ~ o t  hccn elitered on the miiiutei; of the board. Tlicre v a s  tlciiial 
of liability o ~ i  t l ~ e  part of tlcfeiltla~its, chiefly because of failure to entcr 
t l ~ c  r c so lu t io~~  for purchase on the minutes of the board. Second, for 
lack of 1)oner in the former board of commissioners to lllake a binding 
cvx~trnct of purrliasc for the purpose designated, and a counterclain~ 
for tlic ~ i i o i ~ c y  paid on tlie note in question, on the grmild that sawe 
V:IS 11lac10 n i t l ~ o u t  \rarrnnt of la\\.. Tlie cause was s~ibniittetl on the 
following issues : 

I, tlw i lc fc i~t ln~~t  13oartl of C'o~nr~iisiioners of Starlly County indebted 
to plai~rtiff, ant1 if so, ill what n n ~ o u n t ?  ,his. Ym, ~4S, i06 .30,  n i t h  
i ~ ~ t o r c s t  on same from 31 August, 1921, subject to p q r n c n t  of $2,000 
31 Octobvr, IB", :rnd $6,300 22  S o \  cwil~c~r, 192 I .  

1s  the l)laii~tif'f indcbtcd to d c f w i d a ~ ~ t  by reason of its c~ountcrclai i~~ 
: ~ s  :~llcgctl, :111tl i f  so, ill n h a t  aniount ? N o t h i ~ ~ g .  

, , 11i(l court c1i:irgi~l tliv lury that on the facts in elidcncc, if ac~eptctl  
1 ) ~  t1ic111, thc3y sl~oulcl ans\\ cr the first issue the amount ,f the note, less 
vrcdits c,i~tercd, ant1 tlic second nothing. 

,Tutlgm~iit on the verdict for plaintiff, and tlefcndm~ts ~ x c q ~ t c c l  ant1 
appcalctl, ass igr~i~lg  errors as indicated. 

1 0 ,  . T Tn the absence of some provision of law that  in order 
to the validity of their action an  order of a board of commissioners, or  
contract made by them, should be presently put upon the minutes or 
duly rnteretl thercon, such an  entry is not to be regartled as essential, 
and mere fai lurr  of the clerk of the board to keep the minutes properly 
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is not a f a t a l  tlcfrct. 1-11tler o rd inary  circurnstal~ces the n l i~ iu tes  m a y  bc 
perfected by t h e  proper officer n u n c  p r o  tliizc, and when a contract or 
au thor i ty  to  make  i t  is  not  othernise required to be i n  writing, and  i n  
suits wliere t h e  cornn~issiol~ers  a re  partics, their  action can be proved 
by par01 2nd t h e  nlillutcs m a d r  to s h o v  t h e  facts  of the  matter .  C'hhr- 
lo t te  c. r l l e n a n d e r ,  173 N. C., 515; I I o ! i v e ~  c. L'onscrl, 149 A'. C., 31. 
I n  R. A. v. R e t d ,  1 8 i  N. C'., 320, to  nllicli n e  a r e  cited by counwl, thcrc. 
71 as  a n  eft'ort to  n l a l x  substant ial  alteratioiir of t h e  niinutcs of the  board 
of county eo~iirnis i iol~ers  ill a suit between th i rd  parties, a n d  holding 
tha t  th i s  could riot be done escept oil application to the  board to corrcct 
their  nlinutcs o r  ill a suit \ \he re  t h e  said board, beilrg parties, v c r e  
give11 opportuni ty to  be heard aud  \\oultl bc bound by t h e  tlrcrer, t h e  
cauac was rerilanded to t h e  clld t h a t  tlie corimiissiol~ers be niade parties. 
I-Icrc, 11on ever, tlie suit is a g a i i ~ s t  t h e  con~niissioners, and tlie court  has  
f ~ l l l  iuristlictio~i to  a\\-art1 relief and direct :III a~neudi r ie~ i t  of the  rui~lutcs  
PO a, to  sliow v l i a t  their  action t ru ly  n-as. T h e  court below, t l~ereforc,  
correctly ruled tha t  l ~ a r o l  e7 idencc of the resolut ioi~ of the eommis- 
i io~ iors  t o u t d l ~ i ~ ~ g  tlils mat te r  sl~oulcl be r e c c i ~ e t l  n u 1  appellant's first 
c ,xcc~pt io~~ ib tlisalloved. -1s to tlefcnrlant's sccolid ol)jectioil, tha t  the  
1,oartl of c o n ~ n i i s s i o ~ ~ e r s  a t  the t ime was ~ v i t h o u t  l,ower to r~inlic ail 
nbsolutc colltract of purchase, i t  is  acccptctl l a v  wit11 us  tha t  c o u l ~ t y  
g o ~ ~ w ~ ~ i i e ~ l t s ,  U S  a rulc, a r e  niercly agel~cies  of tlie State ,  constituted 
for  tlie c2ol~\e~i iel ice of local adniinistration ill designated portions of 
the  State's territory, ant1 i n  the  exercise of o rd inary  govcrilinci~tal func-  
tiolls, a11,1 unless protected by cor i s t i tu t io ld  p r o ~ i s i o ~ ~ s ,  they a r c  subjt'ct 
to almost unlirnitetl lcgislativc control. ' l ' i~i~slct~s I > .  1!7('/)l), 155 X. ('., 
379, and  autliorities citcd. O u r  tlecisiolis arc, to the  cffwt, f u r t h t ~ ,  
that  boartls of county rommissiol~ers  a rc  possessctl olily xit11 t l ~ o w  

board of commiwioncrs ill tlic s w e r a l  counties p o s ~ c s s  o111y those poners  
~ r l ~ i c l i  liax e bccn prcvribet l  by itatutc. a ~ i t l  those neccswrily irnplirtl by 
Ian-, and  no others. T h i s  is t h e  gcweral rulc, nut1 it  lias a l w  bcc,~i ex- 
~ r c s l y  declared Iry s ta tu te  to  be thc  rule vhicl i  asccrtaius thc. t r u e  
v o p e  and  l imit  of tlicir power and  autllority." Ant1 i n  I 'aughn 1,. 
C ' o ~ n r r . ,  s u p r a ,  ( 'Corporat iol i~ which ~ x c r c i s e  clelcgatcd goveriimental 
authori ty ,  such as  counties, must be confined to a strict construction of 
the statutes g ran t ing  their  powers. T h c r c  is nothing i n  t h e  na ture  of 
their  duties to  gir c rise t o  t h e  implication t h a t  t h e  S t a t e  intends to 
clothe them with a n y  other power t h a u  tha t  espressly conferred, and 
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the purchase price of the land known as the IIearne Grove, bought by 
the county of Starily for the purpose of erecting a new courtliouqe 
thereon, after legal formalities can be complied with." And further- 
more, the deed was not delivered outright but deposited in escrow, and 
it may be a perniissiblc view tliat this contract on its face is a condi- 
tional one; but howewr this may be, the limitation on the p o ~ e r  of the 
commissioners appearing in public statute, appertainii~g to tlie subject, 
cnters into and controls any a i d  all contracts coming under its pro- 
visions and constitutes tlie same but a tentative bargain, valid only on 
conclition that  the power to use the lot for the designated purpose 
slioultl be thereafter acquired ill accordance nit l i  law. 

Such contemplated poncrs nrver having been lavfully acquired, the 
obligation is thereby avoided and the parties thereto are released. 
I I o u s e  v. P a r l ~ e r ,  181 N. C., 40: W h z t e  2%. Kineaic l ,  149 S. C., 413; 
O ' X e l l y  v.  TT'illiams, S4 S. C., 281; and the positioi~ as stated is clearly 
approved in principle in J l cPae te i  s 1 % .  IllnizX o l s h  i p ,  123 S. C., 631 ; 
B r i d g e  Co .  v. Comrs . ,  111 N. C., 317; C o t t o n  Al/i17s v. Comrs . ,  108 
N .  C., 67s ;  l l e n n e t t  1 ' .  S o r t o n ,  1'71 Pa .  St., 2 2 1 ;  Si(1, t r s o n  v. S u n  B ~ T -  
nnrd ino ,  179 Cal., 518; TTrim 7). S h a u ,  87 Cal., 631; C h a m b e r  of C'om- 
m e x e  v. Esserc C o z m f y  (S .  J . ) ,  114 Atl., 426. Plaintiff is evidently 
conscious of tlie strength of this objection, and cites in answer thereto 
the action of the board a t  their December meeting, ordering a removal 
of the courthouse to the designated site, lout the order was in violation 
of an existent injunction duly served, and, being therefore unlawful, 
cannot avail the plaintiff. And it is no ansn-cr to this position that the 
injunction may have beell erroueously issued. This docs not at all 
appear and, as a matter of fact, it was continued to the hearing, and 
so f a r  as the record cliscloses is still existent. But  if it  were otherwise, 
~r l ie re  a court has full jurisdiction of the cause, the quei;tions presented 
therein and the parties, an erroneous injunction binds, unless or until 
it is vacated or modificd by valid orders in the cause. The  act of the 
commissioners, tliercforc. in violation of an injunction tllcn alive and 
in force, was, as stated, :III unlanful  act, and on the facts of this record 
cannot be allou-etl to affect the rights of the parties or those who take 
and hold r i t h  notice. Fnl i z o v  o ~ t h  I - .  Poii l e i ,  1 Sn a i ~ ~ ,  1 (Tenn.) ; 
Il'ayd v. B i l l u p s ,  76 Tcsaq, 466; C'olliws z.. Fras i c r  c f  nl., 27 Ind., 377; 
Sou thar t l  1 % .  L u f l r a m ,  12'3 Pnc., 205; Beach on Injuirctions, scc. 9 1 ;  
14 R. C. I,., 1311. 1'70-17 3 ,  note Injunctions, scc. 170-171; 22 cyc., pp. 
1017-1018. I n  addition. before any l an fu l  orders werr made, the Legis- 
lature, taking up the nmtter, passctl an act, in effect, submitting the 

of removing the courthouse, arid incurring liability therefor, 
to a popular ~ o t e ,  and tlie nicasure was therein disapprorcd, and the 
contract, as stated, being only on condition, the power to perfect it and 
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c a r r y  out t l ~ e  measure was thereby aut l ior i ta t i rely ~ i i t l i t l r an i l ,  and  t h e  
part ies  h a r e  110 f u r t h e r  r igh t  to  ljrocwd tliercii~. h'pifzer I * .  ( 'omis.,  
atztc, 30, citing Joncs  7%. C'omrs., 137 S. C., 3 9 ,  a id other  cases. 
Applying these principles, and  oil the facts  a s  t l ~ ~ v  I I O W  al)pcar, 
his  I Ionor  sliould l l a ~  e cliarged t h e  j u r y  t h a t  if these facts  n crc acccptcil 
they sliould a n s n c r  t l ~ t  first issue "Sotl l i l~g,"  f o r  tlie contract of pur-  
chase, a s  stated, being only on condition t h a t  a lawful  order sliould be 
made  f o r  t h e  removal of t h e  courtlloubc, ant1 110 sucli o r~ l t , r  l i a ~ i n g  erer  
been obtained, and  t h e  r igh t  to  inalre it  nu t l io r i t a t i~c ly  n itlltlran 11, t h e  
contract is thereby a~-oided,  a i d  t h e  part ics  sliould be placed 1tz  stalu 
quo. This ,  ill our  opinion, being t h e  correct position ox tlic first issue, 
defendauts a r e  eiltitlctl to a countcrcl:~inl fo r  t h e  ~non- .y  p:~i(l on tlir  
contract,  with interest f r o m  datcl of pay l l~c~l l t ;  subject, l l o v c ~ e r ,  to a 
deductioli against intcrest f o r  :L f a i r  r c i ~ t a l  f o r  t l i t  p ropcr t j  if t l ~ e  same 
has  beell turned ore r  to  t l c fcn t la~~ts .  Tlicsc 1 )ap lc i i t s  l ia \  i ~ ~ g  bcml made 
prior  to  the  t ime  when t h e  c o i n i ~ ~ i s s i o ~ ~ c r ~  were to act 11 tlic 111:1tt~r, o r  
were allowed to do so, same w c ~ c  n i t h o n t  w a r r a n t  of I a n ,  and suit 
therefor  m a y  bc mai i~ tn incd  by tllc proper o f i c ~ n l s  of the  county, 
n-hetl~cr they 1 ) ~  tlie same or a -ucccctlillg board. l ? , o u i t  1 ,  12. 12.. 
 JOT^, 5 2 ;  1111ty(n L'. S m i f h ,  131 S. ( I . ,  561. F o r  the  reasoils stated, 
clcfcndants arc, c~ntitlctl to >I Ilen t r i a l  of tlic causc, and it is i o  ordered. 

Kenr t r ia l .  

(Filed 21 Juiic, 1924.) 

1 .  Municipal Corporations-Cities and Towns--Diversion of Funds-Rail- 
roads-Individual Liability. 

The actio~l of thc governing body of an incorl~oratcd to1~11  in taliiiig 
inoncy fro111 its t r tmury for tllc y:Iyn~ent of lailds for a r i z l~ t  of \Yay of 
a 11rol)oseiI railiwatl as  ail ir~tluceinent for it to inake tllc ~ O \ V I I  one, of i ts 
t o m i w i ,  I\-itl~out lcgislatire sallction or a vote of its citim~ns, is :III  n~lla\v- 
fnl al)propriatioii of the town's funcls, in the naturc of' a trcwl)nss, for 
wllich thc individual members mag I)e held personally liable il l  a proprr 
action. 

2. Same--Limitations of Actions-Appeal and Error .  
And where, in such instances. the railroad company, through its :lgc8nts. 

have particil~atcd in this manner in the uiila\vful appropriation of the 
town's funds, and the railroad accordingly has thereafter been built and 
is operating over the right of way thus acquired, the mt1re fact that the 
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trial court has dismissed the action as  to the members of the munic i~a l  
board particil~ating in the commission of the wrongful act, under the plea 
of the statute of limitations, C. S., 443 ( I ) ,  the correctness of this ruling 
not being aplwaletl from, will not likewise or nece~sarily hnr the action 
against the railroad company, under the same plea, under an alleged 
privity between thein. 

3. Sanlc-Torts. 
Where, in violation of duty, the municipal authorities of a town hare 

nronqfully diverted its funds, without consideration moring to the tovn,  
by aiding in tlie building of a railroad, such breach of duty by the 
munic i~a l  authorities is a tort, for which ally and all the participants, 
both the municilml authorities and the railroad participating therein and 
receiving the benefits therefrom, may be held jointly and severally liable. 

4. Sanic-Trespass. 
T l i ~  statute of limitations, C. S., 413 ( I ) ,  is properly restricted to 

unlnn-ful acts (lone by n l~ublic officer, under color of his office, to the 
l~crson and property of another, by violence of force, dircct or imputed, 
and does not apply to a 1)reach of oficinl duty in refrrence to tlie officials 
of a town ns cml)loyt)es thereof, in wrongfully diverting the funds of the 
town to n  nilro road company in :~cqnirinz a right of way for it. 

C I ~ I T ,  ACTIOS, t r ied before B I . ~ O I Z ,  J . ,  and  a jury,  a t  F a l l  Term,  1923, 
of J ~ c s s o s .  

r e r y  sntiqfactory statenient, ~ I i o w i n g  t h e  na ture  of tlie eontrorersg 
and t h e  position of appellant as  to  t h e  conduct of t h e  t r ia l ,  appears  i n  
the  case on appral ,  as follows : 

T h i s  Tvas a civil action, brought  by  the  plaintiff on behalf of him- 
self and  other taxpayers  of t h e  town of S y l r a  against the  appellant,  
Tuclrasecgcc and  Southcastern Rai lway  C o n ~ p a n y ,  J a m e s  E. TTTalker, 
E l a c l i ~ o o t l  Lumber C o n ~ p a n , ~ ,  Tnc., D a n  Tompliius, 3 l a y o r ;  T 0. TT'il- 
son. Sccrctary ant1 Treasurer ;  Claud L\ l l i~on ,  F. S. &Lain, George L. 
Pa in te r ,  a n d  C. Z. Candler. 

Tl i r  d ~ f e n d a i i t  J a m e s  E. XTalker and  his  associates. a t  t h e  t ime  
referred to in the pleadings, had  become t h e  owners of a l a rge  bounclary 
of t imber  i n  t h e  upper  cnd of Jackson County, and  were proposing i n  
the  sunliner of 1020 to build a public-carrier rai l road f r o m  some point 
on t h e  S o u t h c r ~ i  Ra i lway  Company's l ine u p  Tuc1;neecgee River  to  East 
Lal'orte. n distaiicc of some fourteen miles. -It  the  t ime  referred to. 
i t  h a d  not been determined whether t h e  s tar t ing point f r o m  said road 
should be S y l ~ a ,  the county (s i te)  of Jaclison County, o r  Dillsboro, a 
town on the  Southern,  t o  t h e   rest of Sylvn. T h e  people of Sy l ra ,  i n  
order to  induce these parties to make  Sylva the  s ta r t ing  point f o r  their  
road, about 1 2  J u l y ,  1020, held a mass-nieeting, v h e n  tlie mayor and  
board of aldermen of t h e  t o ~ v n  of S y l r a  were present and  i n  session, and  
passed t h e  resolution appearing in t h e  record, authorizing t h e  t0n.n of 
Sglva to  appropr ia te  $5,000 f o r  t h e  purpose of purchasing r ights  of 
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n1~0ws Y, It. It, 
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they :rcwptecl tlic rights of \yay l~ilrc~l~:lsrtl \\it11 tlic I I I ~ I I ~ ! , ~  SO (101r:lt~~l 
as a n  iliilucemeirt to innkc tlicl said t o ~ v l ~  of *1\-:1 ilic s t :~r t i i lg  po i~ i t  fo r  
their  snit1 rnilroatl, : r ~ ~ t l  f o r  tli :~t t11c.y \ \ . (>IT i l l  l ) i . i ~ i t j .  jvitll tllc, tlc~fc~rtl- 
:nits irlayor and  11o:lrtl of :~ l t l~~l . iuc~r .  

A l t  rllc c~o~lc~lusio~r of t l ~ c  c\.itlc~lc~c~, 011 111otio11 of the t l (~ft~~~tl : r~rt : : ,  .J:IIII~,:: 
E. TTnlkcr :111d Elaricn-ootl L u ~ l r b c ~  ( 'oliil)al~y, 111cs., his  1Ioiior ~ u i t i ~ i ~ ~ c t l  
n iioiisuit as  to t l l c i ~ ~ ,  \vllcrt~iil)o~i his 11011or tlirwtc~tl :I ~c'rt1ic.t i l l  f:l\-oi. 
of tlicr t lcf t~i t ln~rts ,  irlnyor : r ~ r t l  boar11 of a l e l c w ~ ~ c i ~ ,  o ~ r  tlrc l ~ l c a  of tlic 
s ta tute  of liluitntioirs, nut1 t l ~ e r c u p o ~ ~  tlirectctl n 1-crt1ic.t ng:liilst tlie 
drfc11(1:111t, T I I C ~ ~ : I S ( ~ ~ ' ~ , J ~ ~  :I 1111 S O I I ~ ~ I I ~ : I < ~ ~ ~ I ~ I L  R a i l n . : ~ ~  ( ' ~ I I I L ~ ) : I I I ~ ,  oil s:ti(l 
statute. of li i l i i tatio~is, to \\llic-li said c>ll:rrgc> tlic t I ( ~ f e ~ ~ t l : r i ~ t  T U ( . ~ : I S ( Y ~ Y '  
mi(l Soutlic:~stcni Rniln-:lv C o ~ i i l ~ a i l y  csccptc~l .  

ITpo11 tlic c o i ~ ~ l ~ s i o ~ i  of the  t r ixl  it  \v:is : 1 ~ r t ~ i 1  ill o1)e11 court tha t  liis 
1Xo11or might  fii~tl  ccrtniil of tlrc f : ~ r t s  :11itl rc~rtlcr Ilis firrtliirgs :lud jlltlg- 
11ic11t out of ten11 :lilt1 o u t ~ i d ~  of ~J:IC]<SUII C o u ~ l t y ;  \\llerc~nl)oli, to \ \ i t ,  U I I  

7 Jnnunry ,  1924, llc f i h l  ill tlic o f f i i ~  of tlic clcrk of the  Sul)crior ( ' our t  
of +J~II>~<SOII Co1111iy the fi11ili11y :111(l j11tlgi111>11t : i l ~ l ~ c ~ : ~ r i ~ ~ g  ill t 1 1 ~  rc~*ortl .  

r 7  I l l a t  nlrlolig tlic, pcrtil~cwt facats four111 I,y llis I r o ~ r o r  pi~:~su:i~~t t o  tllc' 
:Igrceiiieiit of t h e  partics nrc  flic folluwiilg : 

' . S i ~ r t l i  : T h a t ,  1)llrsunnt to  $:lit1 r o s o l ~ ~ t i o ~ l ,  tlre 0o:lrtl of :11c113r1111'11 of 
tl~(x to\\.il of Syl\.:r, cli~riirg t l i i~  i ~ ~ o i r t l r . ~  of ,Jiily, A \ ~ ~ g ~ ~ s t ,  Sc~~)t t~irr l ) t~r ,  : I I I ( I  
Ot~tobcr, 1920, diyc>rtctl tliv saitl sulrl of $;i,OOO froni  t l~c> tre;lsui,y of 
snit1 muuicipnl i ty  a11t1 froill tlle pulllic f ~ l i l ~ l s  tll('reof, :111(1 c'spo~ltlc~~l or 
c~ :~uuc~l  tlic sailrct to 1~ c~sl,c~~rtlc~tl ill tlic~ 1nwi~l1:1"1~ of rights of \yay rrc>c3r.s- 
s : r ~  f o r  thc, co11str1le~tio1~ of :I ra i l ro:~t l  fro111 tlic l i ~ r c  of t l l ~  Soi~thcmr 
Rni l \va- ,  llcar SYIva, to the  Tnclinsc~(ycc~ Ri\-clr, ~ i i : l i i i l ~ ~  P I I I ~ ~ I  i~xpoi~di -  
tl~rc,.: irr :~c~i'oi~t!:~~rc*c. to tlre rc~solnt iui~ aforc).;:~i~l. :11rtl tlnly : ~ s ~ i g l i r ~ ( l  t111' 
sanicx to J ; I I I I ~ ~  1':. IVirllrc~r. :IS t r ~ ~ s t c ~ ,  or c>:~nsctl tlirwl to 111, t ~ s c ~ c ~ ~ l t c ~ l  to 
h im ill suczl~ cnl~aci ty.  

"T(>litll :  T h a t  tlrc, saic! J:IIIII,S 7'. \Yall;c2r. :IS trnsti,c, ill tni,tl, :r:sig~lc~(l 
s:ri(l rigllts of \v:ry .I, 51~1.11rc,l, : 1 1 r t l  I , :~itl  for  t l r c x  ' T n c ~ I a ~ c ~ c y ~ t  :r~itl So11tl1- 
v a s t m i  R a i l ~ v a y  ( 'olr~pnr~y, '  1vIrii.11 iirllr~otli;ltoiy ( ~ I I ~ c ~ c , ~  11pr>11 111( '  C O I L -  

str~lt.tiorl of wit1 r:lilro:111, :l1111 I ~ I I ~ ~ I I I I ~ I  ill tlie' ( * o n s t n w t i o ~ ~  tlr(31~wf 
i111til tlrc~ will(% Y;:IS ro111l111,rc~l fro111 S>-1\:1 to I<:rst I . :~l 'or t t~,  . ~ I I I I ( '  tiilrii 
I I 1 - t l n r  l )~ . io r  to tlrc~ i ~ ~ i t i t i l i i o ~ i  of this  : I C ~ ~ I I I I ,  011 I S  . \ ~ l y ~ < t .  
I!)". 

" E l t ~ \ - c ~ ~ ~ t l i :  '1'll:lt ill l ) :~,<, i l~g s:~i,l r t w l ~ l t i o l i  :11rt1 :~l)plyirrg s:~ic! s1111i of 
$>.000 to t l ~ c  l ) u i ~ . l l a ~ ~ c ~  of tllc , s ~ i t l  1.i~1lt:: of Y:IY n ~ r ~ l  : rss i ,g~~ir~y tllv < : I I I ~ ~  
to J : ~ m c s  E. TT:~lkor, trustee, t h e  i)oar(l of nlcl(wuc~r n-crcL nc7ti11p \\-itliout 
: ~ u t l l o r i t ~ -  of ; I I I ~  sl)t'ri:ll : I I ~ ~  of tll(> Txgisl :~t l i r (~ a1111 I\ i t lro~lt > i ~ l ) ~ ~ ~ i t t i ~ r g  
tlio wnre to n Y O ~ C  of t h ~  qu:~lifiotl ~.otc>rs  of t 1 1 ~  to\v~r of Sylv:~.  : r l r t l  tlrc 
aaitl suili \\.:IS not e s p e ~ ~ t l c d  for  a public ~ ~ c c c s s i t - .  
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T h e  defendant rai l road compmiy excepted and  appealed, assigning f o r  
error  chiefly t h a t  t h e  court  ruled t h a t  t h e  appellant was not protected 
by t h e  one-year s tatutc  of limitations, C. S., see. 443, clause 1, thc Pamc 
which h a d  been made  available f o r  i ts  codefendants, the  f o r r ~ ~ e r  mayor 
and  board of aldermen. 

T t ' a l f e ~ .  E .  X o o r e ,  S .  B r o ~ r n ,  S h ~ p h c r d ,  a n d  S u t f o n  cC. P f i l l ~ r ~ ~ ~ l l  f o r  
p l a i n t i f .  

--LZl'ey X: A 7 l e y  f o r  d e f e n d a n t .  

HOKE, C. J. T h e  defendants, the  former mayor a d  board of nlclcr- 
men, having been esonerated by the  verdict and  judgment below, and 
t h e  result not being questioned by  a p p e d  or a n y  exception noted, it  is 
not nccessary or  desirable to  dwell a t  a n y  length on thc  rule  a ~ d  c'stcnt 
of liability of these tlefeiida~lts, nor  to  t h e  s tatutes  of l imitat ions appl i-  
cable as  to  them, vl i ich Irlay v a r y  ill different cases accordilrg to t h e  
f o r m  of action and  tllc na ture  of the  tltfanlt charged :~gnilist t h r ~ n .  
Considering the  record, then, as  to  the liability of tlie railroad c 2 0 ~ r ~ p n ~ r y ,  
appellant,  i t  appears  that  i n  t h e  la t tcr  par t  of 1020, under  a fo rmal  
rrsolution of t h e  board of aldci~mcn, public fu11~1s of tlic town of Sylv:~, 
a municipal  corporation, wcrr ~ i r o ~ i g f n l l y  tnltrn f rom the  t reasury of 
t h e  corporation and applied to  the  purchase of cer tain r ights  of v a y  
for  t h e  rai l road company, a pr ivate  enterprise, without  a n y  ~ o t e  of thc  
lwoplc a11t1 ~ v i t l i o ~ ~ t  all;\. st:ltutc : ~ u t l l o ~ - i z i ~ ~ g  wit1 c s p c ~ ~ t l i t u r c ,  :l11(1 that  
the defendant, t h e  rai l road company. tllrougll i ts  agents and  r o 1 ) r ~ ~ e n t a -  
tircs, suggested and aidatl i n  ~ u r h  course, obtained the  riplrtq of way 
with ful l  noticc ant1 k ~ ~ o n l c t l g c  of tllc n r o ~ ~ g f u l  nplxopriattio~i of thew 
funds, and  is 11on i n  t h e  use and clrjoynrcnt of these r ights  of way so 
purchasetl and  procurctl. Being cntircly ni t l iout  war ran t  of law, and 
kl~on-illgl; ant1 v.ilfully tlonc, authori ty  i~ to t h c  effect tha t  tllr f u ~ ~ d a  
m a y  hc rccorrrrtl  by  action against t h e  i n t l i d u a l s  coliiposi~rg the old 
board,  rho a r e  rcsporisible and participated i n  t h e  n~isnl,propriutiori, 
against others v l lo  aided ant1 abrttetl  them i n  the  wrong, ant1 more 
e s l w i a l l y  against those who, h a ~ i n g  hca11 aiclers and abettors, a r c  I I O W  

enjoying t h e  benefits of the  ?:ln~c. l i r f c h  ic> I . I l e t J ~  r t  X , IS6 S. C., 
392;  . t l d r i e h  v. B a d ,  176 1'. S., 619;  I l o p e  7 , .  C'ify of A l t n n ,  2 1 1  Ill . ,  
102;  P e o p l e  v. Fieltlr ,  58  S. Y., 491;  I f i l l  D ~ e ( 1 g i u g  C o n t p n n ~ j  I , .  T7rx10n 
(?if?/, T T  S. J .  Eq., 4 6 7 ;  rJones  2'. ( ' o m r s .  o f  Luras C o u n f ~ l ,  :T Ohio 
State ,  1 9 9 ;  T u x e m  2 ' .  J o n e s h o r o ,  93 Ark.,  275;  1 9  R. C. I,., 12. 028, nnte 
under  see. 229;  1 0  R. C. L., 11. 1142, sees. 418 ancl 1167, sec. 441;  
25 Cyc., 11. 469. L\ntl t h e  decisions hold fur ther  t h a t  when tlie officials 
of t h e  corporation refuse or, being thereto required, ncglcct to slit', 
action for  t h e  funds  m a y  be maintained by resident taxpayers fo r  the  
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sllol~l<l bc 111:rdr :L 11:wty to tl1(1 suit 11y tnspnycrs, but th i s  mat tc r  is suf- 
ficaic~~tly mrcl per l i : r l~  l ~ r o l ~ c r l y  gu:~rclctl in  tlie llrc'sci~t i~ls tai lcc by il~caor- 
porntiilg ill the  juclg111c~11t t11:lt the ~ i i o ~ ~ c , y  reco\-crtd 11c. pnitl into the, 

c1ci.k'~ office f o r  tlic usc of tlic p r o p r  nntlloritic.: of tlic t o \ r ~ l .  l ' l ~ c s c ~  
prillc~iplcs a r c   lot seriously contc'stcml 11y couusc'l; ill fact ,  l i ~ r b i l i t ~  fo r  

of trc~11:lw i11 tllis so t~sc~  tllat tllc. olrc,-yoai, st:ltlitc3 of l i ~ r ~ i t t ~ t i o ~ l . ;  : I I I -  

l)lio.:-tllnt i , ~ ,  ;I tr(~s11:1~:< c * o i i ~ i ~ ~ i t ~ c , , l  I,- :I rnll~lic. c~f!ic.c'r n11tIv1 c.olor 0;' 

his office. ni~ t l  c o ~ l s t i t u t i i ~ g  :I ~ \ ~ o i ~ ~ f ~ l l  in\-:lsio~l of tlic r ights  of illirtl 
p w s o ~ i s  hy force s11o~rn or i i ~ l l ~ u t c d ,  nntl t11c stntutc t l (~cs ilot :rlltl u-:rs 
n r \ - c ~  iiitcritlrtl to  :111ply to n lircnc~li of ofic7inl tluty ill r c f c w ~ i l ~ ~ ~  to tho 
pr i~ ic i lml  anlit1 cuploycr-ill this  case t l ~ c  ~ ~ l l u ~ i c i p n l i t y .  S w l i  : I L L  i ~ ~ t ( , r -  
prc'tntioil n-oultl el~nl,lc p u l ~ l i c  officials t o  n~isn l )p ly  l ) i ~ l ~ l i r  111o11t~y tr t l  
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l ibi funz,  and  by k e e p i ~ ~ g  saine secret f o r  the  one year ,  nliicll they cw111ti 
usually do, ent i rely escape a reckoni~ig,  escc l~ t  by i ~ l c l i c t ~ i ~ c n t  fo r  rrilric. 
I t  is not lieccssary to tletemline n l la t  is the specific s t u t ~ l t c  applicaablt, 
nh ich ,  as  heretofore statetl, map m r y  ac.cortljl~g to t h e  fon11 of a c t i o i ~  
or  the  n a t u r e  of tlie clcfault, ant1 n hicli might  bc citli(r t11c t l l r ~ v ~ c a r i  
statute, C. S., see. 441, subsecs. 1 and  2, o r  if nut ~ ~ I c I u I I c ~ I  i n  citlicr of 
those, t h e  tewycnrs  statute, section 445; but 71 t3 a r e  11 el1 : ~ s * ~ i r ( ~ l  tha t  
the  s tatute  relied upon, sectiou 142, has no apl) l icat io~i  : a ~ l d  t l i ~  quit 
having been instituted in August,  1022, n ithi11 three year.;, tllc .ilcfcntl- 
an t s  a r e  uot protected. 

TVc finel 110 rel-ersible clrror i n  the  rccortl, alitl tlie jutlgn~e.l~t 1)olon i b  

Affirmed. 

(Filed 21 June, 1!)24.) 

1. Contracts-Debtor and  Creditor - Debt of Another- Statutes - 
Guaranty. 

<'. S., 987, rcclui~i~ig a \\-riting sigxrtl, rtr . .  by the 11:11'ty to he c,hnrwtl 
to make him legally responsible for tlic debt of anotlicr. a11l1lic.s to coil- 
tracts of guaranty. 

2. Sanle-Consideration-Coz~ti~~uing Credit. 
The 1)romiae to mlswer for the debt of n11otl1c.r ( ( ' .  S.. !IS:). i f  mntlo 

after the credit llns been givcn, without new consitlcrtrtion, is . ~ I ~ I ~ C ) I Z  

p a c t u w ,  and u~lenforcil~le: but if mntlv bcforc,, i t  is fonntlod nl1t111 thc~ con- 
sidcration c s i s t i ~ ~ g  I W ~ J ~ I T I I  t1i(3 l)ril~(.il~:~l ~ ~ : i r t i ~ s :  :ii111 \\.ll(lrcx 1111~ I I ~ I I I I I ~ S C  

is to Ilny out of tht> tlr~btor's f u ~ ~ d s  ill  t1lcx 11o..'scssit111 of thc, 11rornis.vlr. or 
is ill tlie ~ m t u r c  of his o r i g i ~ ~ n l  obligation, tlic st:atutt% 1i:rs no : i l~ l~ l ic . ;~ t io~~.  
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1920, a d  prior thereto, C. TV. A h d r e w  & Bros. wrre doi i~g  busi~less in 
Durham, K. C., and, in  connection with their business, purchased lum- 
ber, 1)oscs and o t l ~ r r  lu111hw products, and nlso sold to the trade such 
protlucti. Tlic Hickory Sovr l ty  Cornlmi~y tlcals in lurlbcr of various 
Binds, manufacturing moultling and other mood products for  the  trade. 

Tho firm of C. TIT. Antlrcvs & Rros. was composed of C. W. ,111drews 
ant1 scvcral o t l ~ r r  ?OI IS  of the t l t . f c~~dn i~ t  I). TV. Ai~drews. 

Plaintiff coi~tcntls thnt D. W. >lndrexs  was a rnenibw of this firm, 
n-llicll p.as denied by hiin. This  firm, prior to 3 January ,  1920, was 
tloii~g business n it11 plaintiff and Hut tou  & Bourbo~lrmi.; Company, a11i1 
Ilacl hcconie indebted to Huttoil & Bourbonllais Compan,g, and cont~ntlq 
tlint "the clcfcndant D. W. A\~lt lrcns,  drsirillg that  tlie said firm of C. TIT. 
Antlrcws & 13ros. cll~oultl c o ~ ~ t i ~ l u c  to (lo bus i~~css  with tlic said pliiiltiff, 
a~ l t l  with a lien- of 111nlii1rg the then ~xis t i l lg  debt wcure, did, o11 
3 J:niunrg-, 1920, gunr:uitce to tlie IIut ton S. I3ourbolinais Conlpally, tllr 
t1ic11 existing and outqtai~tliiig a c ~ o u n t  of $3,.509.68, ns uc l l  as to gum- 
a n t w  to the plaintiff a i~ t l  tlic I'hlttoil & Bonrbon~lais  Company t h ~  pay- 
111cwt of all debts and 01)ligntion~ of ('. W. A h ~ d r e n s  & Lros. that  ~nigli t  
be cwatcd or become tluc ill tlir fu ture  by reason of lnlsilitv trans- 
actions to be contluctctl h t n  cell t h  firn~s." 

T h e  t l t ~ f e ~ ~ d a i ~ t ,  in anslr er, says : 
" T l ~ e  d c f e ~ ~ d a n t  admits that  C. TIT. L\r~t l rcns  and two of his other sons, 

nndcr t l ~ c  firm nnmc of C. W. A 1 i i d r ~ ~ \ v  & Bros., had bcrll doing husinrss 
wit11 plaintiff nn(1 IIut tou h- l h r l m ~ l ~ l i ~ i s  ( ' o n ~ l m ~ ~ y  prior to 3 Janu:lry, 
ID%c), and 11ad 1wcoi1ie i i id~htwl  to l) l : -~i~~tif l  al~tl  s:rid tornpnlly in  the 
sum of $3,309.68, (lid v r i t c  thc firm of Huttoll & IIZourlon~~ais a letter, 
under datc of 3 J a m i n y ,  19-30." T l ~ c  lcttcr is :Is fo1lon.c : 

"This will :1t11 i w  tlmt I am illtcrcitc tl in (". TIT. .1ntlrcn s c\r Bros., ant1 
\\ill  pc~+soi~ally scc that  all b u s i ~ ~ c s s  t rn~l inc t io~ls  bctn ccn C. TIT. A'hldrens 
& Ems .  nntl IIut tou & l3ourboi111:1is ('on11)ally a11d ITic1,or~ Sovelty 
C ' o l l l p a ~ ~  are srttlctl niltl nd juitcd ~ : ~ t i ~ f ; i r t o r i l y  riltirc>ly \\ it11 your con- 
cerils. 

"I nin cnclo~111g licrcwith n lc t t t r  from rhc IIonlc S , i ~ i l ~ g i  I3a11k of 
I)lulinm, N. C'., ~ ~ l l i r l i  v i l l  show you thnt I :1rn p ~ r s o i ~ a l l y  rcsponsiblc 
for  a11 outstantlii~q account.: np  to this datc, : u~d  a11 :~c(wui~ts  wl~icli v i l l  
follow. 

"If this is 11ot ci~tiroly s:itiifactor? n i t h  - o u ,  I nil1 fornard ,  as sooil 
as  you ntlrisr, o t h  lc,ttc.rs or cwtlclltinls. wliicli I nin iurc  n111 he 
entirely satisfactory n i t l i  you. 

"The ou t~ tnnd ing  account, nhich  arnouutr to $3,509.68, will be paid 
11 Jn i~unry ,  1920, ant! from non. 011 if thcre is ai iythi~ig pcrtaini~rg to 
this h u s i ~ ~ e ~ s  ~vllich is qucstionnhlc, p l cnv  ad1 isc me personally at  once, 
xntl I nil1 straiphtcn out tllc n ~ a t t r r  cirtircly to pour sat sfaction. 
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"We liavc in  vie\\ a large 1 o lun~e  of buslnc>ss for the future, a11d trubt 
that  you nil1 g i ~  e it your persolla1 attcwtion upon rrccipt of sarnc. 

"Tha~l l r i i~g  you for  past favors, and trusting tliat you a re  erijoying the 
best of 11t.altl1, yours very truly, 

1). W. A l ~ ~ ~ ~ ~ v ~ . "  

Thtl Home Savi l~gs  Baiik letter enrlosetl is as folio\\ s : 

1.c rhATI,I~;.\LII:S: . . W e  wisli to advise you in regard to tlir financial s ta~id-  
iug of Messrs. C. W .  ,Indre\vs & Brothers, of this (.ity. We llnvt, 1)ccri 
doing busi~iess ~vi t l i  these gcnt,leu~en for a iiurnbcr of years, a11c1 I law 
always f o u i ~ d  thcin to bc proiiipt, reliable aiid fullv nhlc to carry out 
their financial obligntioas. T1ir.y stand ~ c l l  in our c . o m n u ~ ~ i t y  n~lt l  call 
get any reasonable amount of credit they desire. You will be safe ill 
oxtending them a line of credit to $10,000 for  thir ty or sixty days, 
sliould tlicy ask it. Illr. 11. W. Andrew,  of tllc firlii, is worth over 
$30,000. Shoultl you care to h a ~ e  further i l i f o r n ~ a t i o ~ ~  rcgt~rtlilig tllcst. 
gentlemen, will be glad to have J-ou write me. 

"TTery truly yours, 
JIONE: S.11-ISGS UASK, 

T. B. PRIPE, Cnsl t ie~. ' '  

Tlic plnintlff furtlivr c . o ~ ~ t c ~ ~ ( l s :  ' T h a t  tiitcr said lt2ttc.r of c.rc(lit, or 
guarantee, of D. TV. Aiitlrev s, a l o ~ ~ g  u it11 n lcttcr of the I l o ~ n c  Sa\ ing, 
Bank of Durham, S. C., n.ar r c c e i ~ i d  by l~lailitiff ailtl the Hutton h- 
Bourboli~mis G ' O I I I ~ ~ I I ~ ,  the wit1 firm of C'. TV. A\~~ t l r c \ r s  ti Uro.. tZoli- 
tiliuctl to tlo husiness v i t h  plaintiff tluriltg tl~ck ~wta inc lc~r  of t 1 1 ~  year 
1920, and co~~ t i~ luec l  oil through 1911 a i d  for n portion of tlic year 
1022." rl'liat about 10 June ,  1922, t l ~ c  firm of C'. I\'. A l ~ ~ t l r c ~ \ .  S- Ijroi. 
o~rccl plaintiff a balance of $3,934.13 :111(1 i11t~rc5t .  Tliv total ~ 1 0 s  of 
goods to C. Mr. A l i l ( l r ~ ~ ~ s  & I3 ro~ .  after  the letter of 3 Jx~lunr,v. 1920, of 
D. TT. h d r e w s  was $15,0329.99, nit11 crcdits lcft oil 10 J u I I ~ , ,  1922 ,  
abo~c.  : I I I I ~ L I I I ~  ($3,911.13) clue. Al. n. TIntto11 tc'btifictl t l ~ a t  thr. a ~ ~ r o u ~ ~ t  
of tlic old :rccom~t mcii t io~~ctl  in D. IV. .\ntlreni' letter of $3,.iO9.G8 11:1tl 
been paid. 

The  record shows tliat -1. 13. IIut ton nns  i n t t w s t ~ d  111 tlic plaintiff, 
Hickory SOT elty ('oinpmiy, ant1 n7as acting for p l a i ~ ~ t i f f .  Tlir ariloul~t 
sued on has ne~-er  bwii questioljed as being inaccurate, as f a r  as thr 
amount is col~cerned. C. W. ,Intlrcn s & Bros. delayed making payment, 

a  on. 311d plaintiff wrote D. W. .\ndren s, rcini~~tl i i ig hiin of his oblig t '  
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0 1 1  8 1  J u l y ,  1922, I>. Tv. h c l r e n s  urotc, f r o m  I h r l  :im, S. ('.. t l lr~ 
fo l lo~i  ing letter to  *i. B. I I u t t o ~ i  a t  Hickory,  X. ('. : 

'-1 a m  ill rcccipt of j o u r  lettor again calling m y  : t t c ~ i t i o n  to  tlie 
accoui!t of C. TT'. h d r c n  s & 13ros., a11d ha7 c3 tli\cu.;setl tlic ~!i:ltter n it11 
C. IT. ,\i~tlrcn-s, a i d  f w l  tha t  t l ~ e y  ni l1 I)c in  :r 1)i~ttc~r  mit ti oil \ \ ~ t l ~ i i i  a 
short tinic to  caiicel th i s  indebtediicss. Tlicy a i ~  to 111,ril j o u  a check 
for  $500, so tlint you \rill ha\-e i t  riot l n t w  t11:i11 t l i ~  f i r i t  of A \ ~ ~ g u ~ t ,  antl, 
too, they n i l l  mai l  you a check c rc ry  fiftcrn tl:i? s aftel. . \ugust 1st to  
tall(, c a w  of th i s  account. I n  the  elelit  that  they do nct  c a r r y  out t h e  
:tho\ c p l m ~ s ,  l i i n d l ~  not i fy ille a ~ i t l  I I\ ill st c tha t  tliey a r e  carried out 
to  our  s:~tisf:wtion. T h i s  p1:ri1 ni l1  cnablc them to c a n c ~ l  this intlebtctl- 
i i ( w  sooncr t h a n  t h e  i~otc, l ~ l n n  noultl .  I bc ' l ic~c niid f w l  tllat i t  \vould 
be niofe sat isfactory ill ilie long r u n  f o r  illem. Wit11 liilld personal 
rcg:wds, 1 nm very t ru ly  yours." 

0 1 1  1 J u l y  a check f o r  $500 n a s  pa id  O I I  tlic :~cci)ullt by C. TIT. 
.\i~tlrc\vs k Bras., and  on 5 A\ugust  a check f o r  $250 was paid on tlie 
accouilt, re t luci~ig t h e  inclebtetliicss to  $3,174.13 a n d  intci.est. 

0 1 1  1 A\ugn.t, 11322, A.  n. I I u t t o n  n r o t e  to D. TT. A i i ~ l r e ~ \ ~  :I 1 ~ t t ~ r  
to 1 ) u r l ~ a n i ,  IT. C., a s  follon s : 

' * T o ~ i r  csteenietl f a r o r  of J u l y  L'lst lias heen r e c e i ~  ell. and  I tlinnk 
yo11 f o r  satisfactory reply. 

(-1 note i n  YOUP lcttcr t h a t  t h e  firm of C. TT'. h d r e n s  cL- Eros.  is  to  
sen(1 t h e  IIicliory S o l  elty Company $500 _\ugust 1st  and  $300 cl e ry  
f i f t c ~ n  t h y s  tlierenfttr un t i l  t h e  uccou~lt  is 1)xitl nntl t l is ,~l~argc~tl  i n  full .  
I furt l icr  11ote t h a t  you n i l1  be rcspo~lqihle f o r  this  agrc (ment  bciilg 
cnrrictl out t o  m y  snti\f:iction, nhicl i  is i n  nccorilance nit11 your  former 
guarantee t o  us, n~:rtle on 3 Jai lunry,  1920, to  \ \ l i i c l ~  I rc.f~rretl  i n  m y  
formcr le t ter  to  you. 
''I n i ~ 1 1  to :Icsurc you tha t  1 h : r ~  c,, ant1 o u r  f i r i ~ i i  h a w ,  t h e  liilltlcst fccl- 

iliz f o r  you, a i ~ d  nis l i  you ant1 your  busiiiers t h e  grcatest wcccsq, hu t  
7011 :~pprec ia tc  tlia t TI c I ~ ~ I I - t  aili  tha t  t h e  nr~~aiigeiiicilt  s ~ ~ g g e s t c t l  I)y you 
bcx carried out,  as  ~ v c  really ncctl the  ii~oncj-. 
"I n ill cxlwclt tlic $500 > 011 S : I ~  11 ill lw p:~itl 1 ,\ugusi, by toriiorron., 

the "1; so plcnw s w  t 1 ~ t  I nni iiot clisappointcc!. :Is u p  to this  t ime n r 
ha \  P iiot 1r:ul rc1nitt:rncc. 

' T i t 1 1  liilitl personal rc,g:irds, I :\ni j ours  very truly." 
Tlic ])l:~intiff cmitcwds that ,  '%y r e a w n  of tlic gumxiitccs of tlc~fcnclnnt 

to p l n i ~ ~ t i f f ,  : ~ n d  t h a t  by ri,nson of t h c  guarantees ~ i l n t l ~  1,y tlcfe~itlnnt, 
causing phi l i t i f f  to  delay ill tlie collection of i ts  debt, all  of -i\liicli, 
tnl ic~i  together and  singly, t h e  plai~i t i f f  alleges, nlahes tl(~fent1ant liable 
f o r  i ts  debt ngninrt C. W. L\ndrcn.s & Bros., and it  asks jutlgn~tmt againqt 
dcfcnrlant accortlingly." 
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. . 
l l ~ c  tlc$e~ida~it contcntls tlmt t h e  firm c o p a r t ~ ~ c r s l ~ i r ,  tloi~i,c I I I ~ ~ I I ~ ~  

I I I ~ { I P Y  tlic liaiiie of C'. TV. -1utlrcv.s '6 ITiro. \r.:ls ilissol\-cvl o11 I i.'ol)ru:cr~., 
1921 ; t h a t  Cy. TI7. Alndre~\-s ,  h i ~ i g  chief ~ t ~ i , l i l ~ ~ l i l ~ r ,  :inti covc~:il of his  
l~rntlic,rs, ~v i t l l  1). Mr. Alndrc,\vs, orgai i i~ct l  n cwrpor:~t ie~i~ : I -  ( I .  IT. 
A\~~tlrc.n-c 6: I:I.~P., I I IC . ,  ant1 t l ~ c  c o r l ~ o r : ~ t i o ~ i  is  tlucx tllc s l u ~ i  c~oiitr.i~cIcvl 
f o r  1,- 111:liiltifri :11111 110t t h e  tlcf(>~idoilt, ant1 tha t  tlic corl~or:ltic~n, a t  tlic. 
tillic of t l ~ c  i l ls t i tut io~l  of t l i i ~  stlit, TV:IS ill t h e  11:111113 of n rc~cc2ivt.r autl 
11as sitice 1 ~ 1 1  p11t into h a ~ i h r u p t c y ;  tliat lie nerc r  g u ; l r a n t m l  to l k i i ~ ~ t i f i  
":IIIJ- i~~c lc~htc , t l~~css  due i t  11\- cnitl corpor :~ t io~i ,  :111c1 i:: ntlrisctl, hclic\-f 
i111tl :illegt's tliat tlic lettcr \vrittcn by llilii on 3 . T ; I I I U ; I ~ ~ !  1920, (lije's liot 
~ I L  :illy I\.:I\- n1:11w hini r c q ~ o ~ i ~ i I ~ l ( ~  f o r  tlit, tI('11ts or o l ) l i g ; ~ t i o ~ i ~  of wit1 
c.orlmr:ltioii." 

' l ' l~e :\rticlt~s of illcoqroratiou were f i l t ~ l  ili t h e  office of the  Sccrc1t:~ry 
c:f St:itc. 29 J a n u a r y ,  1921, and  in the  clerk's o f i re  nt DurIl:lrn, N. C., 
!) F ~ ' ~ I ~ I I : I I . ~ ,  1921.  

('. TIr. A 1 ~ i d r o ~ ~ s  & Droq., :11it1 the c w l m r a t i o ~ ~  forlnetl. linl-c 11iwnio 
i ~ ~ s o l ~ ~ i ~ t .  

It  IY:I.G :11111litteil t h t  t l ir~ t'lltirc :rcm)uiit is filivl in  t h r  11nnl;rul)tc.y 1 , ~ -  
cw~t l i lys  ng:iiiist ('. TT. h t l r c n - s  & I<ros., I I I C .  

('. IT. Clinc, ecioretary of I I ic~korv So1,elty Clollipntry, L L I I I ~  l~ookltei~l~c~r 
:11it1 offitae 11ia11, testified: "I  thouglit a l l  the  t ime  I n x s  c l c n l i ~ i ~  with 
(.'. TV. A\~itlrcn-s &,- Ijros., the pc'ol~lc n.cL strrrtcvl n-itll. I l1:1(1 no i ~ i f o r m : ~ -  
tion of a n y  clin~lge ill tlic firln. I r n l i  t h e  :lcc.ouut ill tli:tt \vq---chiirgctl 
c.rcr?-tlii~ig to  C'. \IT. ,\iltlrcn.s & Eros.. aiitl c~r~~t l i t c~ t l  c \ . t y t l i i ~ ~ g  a:: of tlrc 
tl:~tc of tllc cliccl; I rc~wi~-ct l  ; ( ~ ~ c r y t l i i i i g  s.\.:IP ( ' ~ I T ~ , I ' c , I  oil this 1)~10li tli:lt 
xi1y. 

I) .  TV. A\iltlreus tc~itifictl, i n  p a r t :  " - l f tw 1 11-roti, t11:lt l ~ t t c ~  to th(1 
lti~a(1 of t l i ~  1111ttt11i & T h w l ~ o ~ ~ ~ i n i s  ( ~ O I L ~ I I ~ I I J . ,  1 l i c ~ i ' r  r t w ~ i v i ~ ~ l  : I I I ~  

rt'plj-. I 11:rl-c bcr.11 1i11on-inp 111.. H n t t o ~ i  fo r  r p i t c ,  n ~ r u ~ i ~ l ~ c i -  of - c a r s .  
I bougl~ t  1)osc.s ailtl lu111l)cr of t l i f f tw~i t  liintls n-l~ilrs I \\-:Is n-it11 tllc 
A l i ~ ~ ~ ~ r i ~ a : ~ ~ ~  r l ' o l ~ : ~ ( ~ t ~ ~  ~ ' O I I I ~ I : I I I , T .  1 I I ( > I  or l i t~c>~v :111ytliilig :ih111t t l i i ,  ITivlco~~y 
S o ~ - c . l t ~ -  ( ' o i i i p : ~ ~ ~ y  u i ~ t i l  this  snit \v:rs bro~iplit ." 

. 1 you c r c ~  hal-c: ally   lot ice f r o m  t!ip I l i r lmry  So\ . ( , l ty  ('0111- 

1ja11,~ tha t  tl~c,y hail nrlino\vlctlged this  lcttcr Iic,rc,. :~n t l  t11:lt t l ~ c ~ y  \ ; ( , I Y ~  

c ~ s t c ~ i ~ t l i l ~ p  cwtlit  oli tha t  lcttcr !" 
"-1. J tlitl ~ i o t .  T o  1117 pcrsonnl I<~~n~\ . l c t lg t~ ,  t l r ~  firs: I t.vcr I < ~ I o \ Y  

t l lr~t t 1 1 ~  lI i i~l iorT S o ~ c , l t y  ('oilipnny soltl (1. TI-. . \ ~ i i I ~ ( ' \ v s  & ITroq. or 
C. TT. A1nelrc~r-s & Eros..  I~lcorporatct l ,  n-ns n-1ic11 this suit v a s  cirtc~ctl.  
I tlitl~l't lmon- tlicrc v a s  a 1Iicltory Sol-clty Couil)nny un t i l  this  suit 
Trns brought. There  was  not a n y  c o p ~ r t i i e r s h i p  hp the name of C. W. 
A \ ~ d r e ~ v s  & I h u .  a f te r  1 February ,  1931. I n r r e r  m v  X r .  Jol i~ison or 
Blr. H u t t o n  n-hen they caliir: t lo~vn nbont t h a t  indebtedness." 
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A l t  tile close of all  tlie e d e l l c e ,  tlefciitlant reile\vccl 11.otio11 for  jutlg- 
I I I C I ~ ~  :IS of ~ i o ~ i s u i t ,  nliicll m o t i o ~ ~  was a l l o ~ ~ e d ,  tllc court ht~iirg of the 
o l ) i i ~ i o l ~  t h a t  tlierc was not a guaraut[>e, as co~iteildetl f o r  by tllc plaiir- 
tifi'; t h a t  tllc lcttcr :~cltlressctl to  hut to^^ & U o u r b u i ~ ~ ~ a i s  (Ilolnpairy s l i o ~ ~ s  
t l ~ t  if the  tlrfentln~rt bc liable a t  all, 11c is liable by reasoil of the  fact  
t1l:rt llc w:rs :i n i e l i ~ l ~ c r  of the firill of C. W. A l ~ ~ ( l r c ~ \ v s  &- lUros., a ~ r t l  ilot a s  
a gu:lrniitor. 

l'lnilrtiff esccptcd, assiglletl e r ror  to this  ruliirg, a~r t l  ,rl)l)c,alcd to tl~cs 
Suprciue Court .  

( ~ ' r , . i i i ~ i \ o s ,  J ., iifti'r stirtiirg the  f:ic.ts : Tlie o1111 quostioll l)resP~itotl 
oil tl~cx c,~ltirc rc'corcl is  : Die1 tlle t l c f e i ~ t l a ~ ~ t  guarn~r tce  I o 1)lailltiff the  
nccouirt suctl oil, $3,lT-l.l:! and  i i r t ~ w s t !  W e  a r e  of t l ~ e  o l ) i ~ l i o i ~  tha t  
11c. tlitl. 

('. S., 9S7, is as  fo l lo~vs :  'Lxo :it2tio~l s11:111 be brouglit ~ \ ~ l ~ o r o l ~ y  to 
viiarge :r11 t 'x~c.lltor, i~tlillillistrator o r  c o l l ~ c t o r  11po11 :I slwcial p r o ~ l l i w  to 
au.;n-cr c1unl:rgcs out of his  o\vli rut:itc, or t o  cliarge airy clc.fcl~c\a~~t u p o ~ r  
:L . sp(~ri :~l  lwoniise to  :riisrvcr tl~c, tlt,l)t, tl(~f:rult o r  ~~risc:r~i : lg-c  of :111otl1c~ 
1 ) ~ r w 1 1 ,  11111(w the  ngrcwiielit upoil ~ v l ~ i c l ~  sucli a ~ t i o i ~  sliall be hrouglit, 
or soi11(~ I I ~ ~ I I I O ~ : I I I I ~ I I ~ I I  or  rote tlicrc'of, sllall I I ~  i n  w r i t i q  :1ii(l signcil 1)). 
tlica p:wty c~lrargc~tl tlrorcrvitll, o r  so111t~ otllc'r l ; e r ~ o ~ ~  t l r ( l ~ . c l ~ ~ ~ t o  by 1ii111 
I : r \vf~~lly autliorizetl." 

r .  I IIC'  st:ltl~te- :~pplitxs to  ('o~itr:~(:ta of guaraiitj- .  Gi11~tjr 1 , .  I I I I / ) I ~ O I ~ I J / ~ L C I I ~  
( ' o . ,  170 x. (~'., 4s2 ;  1'~1~1;11 1 , .  P r i ~ i ( , ( ~ ,  159 X. C'., 5 2 : .  

.l rvri t tc~i  l w o ~ i ~ i s o  by o ~ l v  to  p:\y tllc tleht of othcw, t11:rt " j ~ i s t  ns 
m o ~ i  :IS tllc tlry l r i l~i  g r t s  ill opera t io~l ,  I will s w  tha t  your  hill is l~aitl ," 
i.:  rot :I cwi r t i l~ l~ i i~g  g l i : l ~ x ~ i t y ,  but ,  11). f a i l  inil)lic~atio~l, i ~ ~ f ~ v  to :I I I  

:rcacwlllrt alrc>ir(ly 111:1(10 nirtl stntcd. $11pli/y ('0. r .  Fii~c,lc, 147 S. ('., 106. 
T I I  ( ; J Y ? C I ~  1%. 7'1101~uf011, 49 x. P., 2:32, B n f f l ~ ,  J . ,  .W '11 : ( 'It  is I I O ~  

: I I I ( ~  t s : ~ ~ ~ i ~ o t  l ~ c  ( l t ~ l ~ i ( ~ t l  t11:1t a gu : i r :~~i ty  ill writiirg) i ~ r i u l ~  t l ~  r i ~ r ~ v  of :\ 

( Y ) I I ~ Y : I ( < ~  I ) t ' t ~ \ . t ~ > i ~  ~ I Y O  o r  I I I O ~ P  l ) ( > r ~ o ~ r s ,  is biii(li11g I I ~ O I I  r11(, ~ l ~ : ~ ~ ~ : ~ i ~ t t ~ i ~ ,  
I)cc:ri~w it  i s  f o u ~ i t l ( ~ l  u p o ~ r  tlic coiisideratioir ~vl l ich exists hctnclc~l tlre 
lwiircip:ll p: \~t i t>s.  Brit if i t  be mndc aftern.nrds, without nuy ilew c o ~  
s i t l (~ ix t io~i ,  thcri i t  is not obligntory, a d  pu t t ing  i t  i n  > v r i t i ~ ~ p ,  if iiot 
111ul(~ stwi, rvill not llclp i t .  Rnt~il 1 . .  ITughcs. 7 Tern1 RC~!).,  350, ~ ~ o t c  a. 
T h e  s tntutc  of f rauds  does not r q n i r e  the  considerat io~l  to  be in  ~ r i t -  . . 
I I I ~ ,  :r~rtl i t  m a y  t l i c r c f o i ~  1)c prorctl  hg pnrol. JI i l lrr  1 % .  l r ~ * i n c ,  1 1)clv. 
and E a t .  Rcp.. 103." T'ni~f in 7.. P ~ i t r r c ,  s ~ c p ~ ~ t .  
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The  statute does not apply to a promise to pay the debt of another 
out of thc debtor's property in the promissor'q Iiands. Mercan f i l e  C'ri .  c .  
B r g a n f ,  186 N. C., 553. 

The  statute does riot apply whwe it is in the nature of ail original 
obligation of the p r o n ~ i s ~ ~ o r .  JIarrolu v.  l lT/r i fe ,  151 S. C., 9 6 ;  I'nrtoz 
v. Pr ince ,  s u p a .  

111 12  R. C. L., 1053, it is said : "A guaraiity has beell defined Is- 
statute to be 'a promise to answer for the tlebt, default, or miscarriage 
of another person.' This clefinitioil ~ubstniitially coilforn~s to the jutli- 
cia1 conception of a guaraiity, which may fairly be summed up as a 
promise to answer for the payrnmt of soii~c tlebt or the performance of 
some obligation, on default of such paplc.iit or l~erforn~ance ,  by a third 
person who is liable or expccted to bccome liable tlierefor in the first 
instalice." Groccry  Co.  v. Earl!y, 181 N .  C. ,  460; Enc.  Dig. of S. C., 
TTol. 14, "Guaranty," 11. 275 et sty. 

"If thc object of the guaranty is to enable the priilcipal to have crctlit 
over ail extcnded time. and to cover successire t r a i l ~ a c t i o ~ ~ s ,  it is :I cou- 
tinuing one; but if thc ii~telltioil of the gunrantor, as intlicntctl by the 
language used, is that  but oilc transactioi~ is to be eovcrcd by tlic guar- 
anty, it is a limited one." Childs oil Suretyship and Guaranty, sec. 3 ,  
11. 20. Scc 12 R. C'. L., 1061. 

1 1 1  1 2  R. C. L., 1062, part  of scctio~i 11, it ib snit1 : "'L'here s.wiis 
to Lc 110 gc,ncral rule for detcrniining nlicthtr  :L guaranty is eonti i~u- 
ing;  each must be coilstructl according to its terms ant1 tlic su~roulitliirg 
circ.unistances, to s l l o ~ ~  n l i i e l~  par01 CI itlcucc is :~tlnii.siblc. Tf tlic lltir- 
tics treat ail instrumeut as a coil t i i~uii~g guaranty, e~ntl its tcri i~s arc not 

' inconsistelit n i t h  such construction, tlic courts will adopt that  T icn ." 
111 Srol*ill  Xfg. C'o. v. Cassirl?~, -1. 6: E. - l i~no .  C'asw (15% E.) ,  

611 (275 Ill., 4N), untlcr "C'ontiiiui~~g Gu~~rnuties,"  it is said : "TYl~cw 
by the terms of the guaranty it i i  c~ i(lmt that  the objcct is to give a 
stailding credit to thc principal to lw uqed froin time to time, either 
indefinitely or for a certaiil l)c~riotl, i t  ic; gcncmlly tlccmetl n co~~t inu ing  
guaranty. . . . I t  n a s  said ill C ' h r s f c ~  ( ' o u n f y  <Ynt. I:(rnl;  i .  

T h o m a s ,  220 P a .  St., 360; G O  Atl., 513, 'TJThether a contract of gua ra l~ ty  
is a coiltiuuing uridertaking is a question of intentioil vllicli i~ lus t  be 
gathered from tlic i i~strument itwlf, or from tlic courw of t lcnli~~gs 
bctwecn the parties or from both.' I f  it appears that a future cbourscl 
of dealing for an  indefinite time, or a succession of credits to be givcn, 
was contemplated by the parties, the contract nil1 be construct1 to be 
a continuing guaranty," citing a w a l t h  of autliorities. 

I n  Firs t  S a t .  Barbl; v.  W a d d e l l  ( 74  ,Irk., 241)) 4 A. 6: E. A h n o .  
Cases, 822, under "Continuing Guaranties," it is said:  "In like ninn- 
ner, a guaranty will bc held to be continuing if it  is made in lari- 



- 

~ O I I I L I I ~  of tllc 111c>nlii11g of tllc l ~ n r t i w . "  
r 7 1 110 t 'c:m.t, ill tlr:rt I~::.;O. $nit1 : ('7'1ic f:\c,t of tllch ~ ~ i ~ i ~ v i o n s  ~ l t ' a l i i ~ g  

1)1~tnw11 .7:11111'" I'rTl0(~1)11~11 a1111 t l ~ c  p la i~~t i f t ' s  t l icw nppc~arc~il, a1111 tl~cl 
: r l )sol~~tc ~ ~ w i w i t ~ -  O I I  hi,q 1):rrt fo r  :L g(~11i~r;11 c m l i t  f o ~  t l~c* f ~ ~ t u r c , ,  21s tllv 
lll:ri~~tiff rc'fnsc.11 to I I I : I ~ < < ~  l~i111 f l~r t l rc r  aa1t.s u1111w liis fatllc~r, the, tlil- 
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that  tlic d c f ( > i ~ t l a i ~ t  stated that  lic \\as i~~tcrcstc: l  ill C. TIT. Ahidrcws & 
Rros., ant1 the  lcttcr of 3 J a n u a r y ,  1030. taken ill i ts  entirety, would 
imply  tliat 11c was a partner with his  s o ~ s  i n  tlie busiiicss and create  
liability :IS a p a r t ~ ~ c r .  T h e  H o ~ l i c  S n ~ i ~ ~ g s  Baiili letter,  cncloscd ill 
D. W. a\iitlrcws' Icttcr of 3 J a n u a r y ,  1920, says : "31r. D. W. h d r c m ,  
of  f11c f i rm,  is  worth over $30,000." 

llTc tlli~ili  tllc 1cttc.r of 3 J n i ~ u n r y ,  1930, n-as a c o l ~ t i ~ l u i l i g  guaralr ty  
1). clcfci~tlai~t to both l l u r t o n  S: Rourbonnais  Co. and Hickory  Sol-cl ty  
(lo., fo r  t h e  f u t u r e  debts o r  o b l i g a t i o ~ ~ s  tha t  wore incurred bp C. 11'. 
L l ~ i t l r c w ~  S: 111.0s. T h e  1cttt.r is all effort to  gct a l i i ~ e  of c r ~ d i t  f o r  
C. W. *hitlrc~r.s & Bros., a ~ ~ t l  ci~t~losctl a lcttcr froin tlie halili s l ion i ig  
liis f i ~ ~ a l l c i n l  s t n i ~ t l i ~ ~ g .  H e  stated ill the  lcttcr : "I um pci~soi~ctll!l rc- 
spoi,,sihlc f n r  a l l  ozrfsfai~rling t7cbfs u p  f o  t h i s  fiine, ailcl d l  accounfs fljat 
7fsi/l fol /o~/ . . ' "  H e  says : "We h a w  in ~ i e w  a la rge  ~ o l u ~ n e  of b u s i ~ ~ c s s  
f o r  the  futurc," s h o ~ i ~ l g  t h a t  1ic cspocttd C. IT. , h l t l r e w  S: Dros. to  
co~i t inuc  to  (lo busi~icss  with tlie two f i rn~s ,  iiiclutliiig the  plaintiff. H e  
~ I I C W  tha t  tlic p l a i n t i f  knew his  solis w c w  rncmhcrs of tlic firm of 
CI. W. A\~~tlr t ,n-s  & 13ro:'., :111t1 ill tli(, t 2 ~ u r w  of ~ I I S ~ I I ~ S R  ~ v o ~ l d  probahly 
bcconic ilitlchtcd to  it, a i ~ t l  11c w s  u s i l ~ g  cvwy csprcssio~i  lic could i n  
his  l d t c r  to  haye p l n i ~ ~ t i f f  satisfied tha t  the tlcfcndant would be re- 
spo~isi ibe f o r  the ohlign t i o ~ ~ s  of C. 11'. A \ l ~ t l r c x s  & Uros. t l m i  c s i s t i ~ ~ g  
a11t1 to  be i ~ ~ c u r r c t l  i n  tlir  fu ture .  "1 :m i ~ ~ t c w s t e c l  i ~ i  C. TV. Aiiitlrc~vs 
h- Bros., ctiltl will p ~ ~ s o u n l l , ~ ~  sctJ !11ai nll l~~~.s i~ ic . s . s  f ~ . a ~ ~ s n r t i o i l s  71ctireot 
('. 11'. . l i ~ t ? r e ~ l * s  c f  Ifros. a11d llrrtton i(: I ~ o i r ~ ~ h o i i i ~ u i s  ('0. a ~ ~ d  I/icX~oi~!/ 
. \ 7 0 ~ . i ~ 7 f ~ /  ('on?pnizy a rc  .set t l c ~ l  ci~itl crrlj~r.ctcd ~ t f  i . s fnc~iori1~ P I I  tiwi!/ with 
your C O ~ ~ ( ~ C I ' ~ . S . "  T h e  l c t t t ~  is atltlros~ed to 1Intto11 & 11')1o~rboii1iais Po., 
but clcfentlailt lmcw t h a t  tlic l-Iicliorg XOT-clty C o i n p a ~ i y  TWS c l o s e l ~ ~  
allictl wit11 them, tha t  tIic wrnc i i ~ f t w s t s  \vcrcL ill r11:1rgc of thcx two 
cornpmiics. Tl ic  1:111guagc i l l  t he  first p:lrt of t h e  Ir'ttcr ill n.liicli t l ~ e  
tn-o firlns arc1 rcferrctl to as  "your C O I I ~ W I I S . "  

111 coi~sitlci~iiig t l ~ c  It,ttci. of 3 .J:l~rual.-. 102o, :111tl t ha t  of t h c  Iloliic 
S n ~ i ~ i g s  n a ~ ~ l ; ,  l)clnri~ig 111)011 t 1 1 ~  i r t t c~ i t io i~  :r~lcl w ~ t s t r u c t i o ~ l .  1t.c s l ~ o d t l  
c o i ~ ~ i d e r  tlic surroili~tliilg ( ~ i r r u ~ ~ ~ s t : l ~ ~ c e s  :111d s l~onld  t ~ l l i ~  illto c o ~ ~ s i t l c r -  
a t ion the  l t ~ t c r s  of 31 J u l y ?  192.). n~i t l  I -iugnst,  1023? \vliicli illdieate 
tliat t l i ~  clofoiitl:~~it ~ l ~ ~ t l c r ~ t o o t l  the 1i:ll)ility ]I(> 11ntl crc>ntivl n11d i ~ ~ c u r r c t l .  
Tlicsc lcttcrs nll slm11r fo r  tllc~itisclvc~s, nird :I ~ : ~ o r c  c~stc~!tioil : ~ ~ ~ a l g s i s  11-c 
deem U I I I I C C ~ F S : I ~ ~  to s11r)w a "co11ti1111iiig gnnra~l ty . "  T h e  r w o r d  s1lon.s 
l ~ l a i ~ ~ t i f f  hn(l 110 ~iot icv of tlic, l ~ a ~ ~ t ~ r e r n l i i p  c l l a ~ ~ g i ~ ~ g  to a corporat io~i .  
T l i ~  e ~ i t l ( > i ~ c c  s l ~ o ~ v s  tlic a c c o u ~ ~ t  \vas rliatlc in  the  11:11ue of C. TV. A i ~ ~ t l r c n . s  
iS- Bros. Wr do ]lot tl l i~lli  tha t  t h e  laiigunge of tllp letter of 3 J a ~ ~ u a r g ,  
1920, calls f o r  ~ ~ o t i c e  to be give11 the  tlcfciitlaiit. T h e  facts  ill this c a w  
a r e  cliffcreilt f r o m  c:lscs cited by tlcfcwtlai~t i n  his  bricf. T h i s  was a11 
unfortui ia tc  busi~lcss vc11t11rc 011 t h e  par t  of t h e  defeidaiit 's soiis. 
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Humanly, :md rightly, the defciidant was trymg to hclp his soils to 
success, ant1 allonccl tllein his credit. 'I'he dcfeidant 'ays 111 his mi 
dence: "I stated in my answer that the redson I s i p d  the letter of 
guarautce n a s  hecause I wanted to lic~ly tlic boys; 1 11 as il~tcrestetl in 
the bojs ;  any fatliri- is i n  liis soil?, I prcsunlc. I fcel that n a y  about 
n~iile." 

This statement is laudable oli the part of the defendant arltl, under 
the facts in this case, he made the "c.oiitinui~~g guaralltj" to help his  
boys. They ha1 e bccoriie inso11 ent ; lii' ~uuht  fulfill his obligatiou. 

Fo r  thc reason g i ~ c n ,  the juclgllielit of l iousu~t 1, 

Re\ crsed. 

JACKSOX COUNTY 13AXI< v. A, F. IJl;Srrl;l< +\xu IT. 11. N ~ I ~ : ~ ~ \ V I : l ~ ~ ,  1'~wr- 
XERS.  TIL%DING AS IIISSTJCR & RIcEI,\VI.:E, T l I E  FIDJICI~ITY & CASUALTY 
COMPASY O F  NIC\\' TOI:I<. A S D  C"UTJ.OWHE1C KORJIAT, ASr) INDUS- 
TItIAL SCHOOL. 

t E'ilcd 21 J I I I ~ P .  1!)24. I 

Removal of Causes-Ii'ederal Courts-Jurisdictio11-Seve~alllc Controver- 
sies-Sccessary Parties. 

~ ' L T L T I O A  for r('u1o~ a1 to 1)istric.t C o u ~  t of U. S. for T:c>itc r11 Tlistrict 
of Kor th  Carolina by tlefendalit Fidelity ik Casualty Co of S iw  Yorli. 
IIcnrtl I d o r e  J I c E l r o y ,  J., at Spring Term, 192-1, of JA\( I < \ ( ) \  

*\pp?al by tlcf(wtla~it Fitlcslity & Casualty ( 'o r~pnnp of SIY Ynrl,. 
r 7 l h c  inaterial fnctq a rc :  
Tlic dcf(wtl:~l~ts, IIcster & XeEl.i\.ce, co~ltr;ic~tor\ alltl bnililc~r:, c n ~ l t c  l . 1 ~ 1  

into n coutract 111th the (hllowhee S o r m a l  nlrtl Jlitlustrial Sc.liool for  
the crcction of a pol\ cr plant and laundry buildiilg a t  tl e plant of iaitl 
school at Cullonlice, Korth Carolina, ilnd ~ rocurc t l  tllc tlrfe~ltl;ilrt E'iil(~1- 
ity & Casualty Compnilj cif N P ~  Yorl r  t o  c~scvutc a sunr :n~ty  or ill- 
deinnity boad, therein guaraiitceing the fu l f i l l i n~~ l t  of t 1 1 ~  said c2ontrnc.t 
of Ilestcr h. NcElnee  in so f a r  as it relntetl to the const w c t i o ~ ~  to conl- 
pletion of said poncr plant. 
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I n  the course of their operations, Hcster 6: McElnce borron-ed tlie 
sum of $3,000 from tlie plaintiff bank, for nliieh theg executed their 
demand note. I t  \ \as proridetl in the contract hetn.ec11 IIcqter lc N r E l -  
wee and the t1cfclld:int school that from time to time in the progres.; 
of tlie work tlle defendant school nould have special estimates prepared 
slioning the amount then due the contractors. IIester 8: McElnee 
agreed to assign and di(l aqsign to  the plaintiff bank the ariioulit repre- 
sented by said cstimates, n i t h  directions to the school to apply the pay- 
ments represented thereby to the several notes o~ving by the contractors 
to the plaintiff bank, and this assignlnent and directions were accepted 
and assented to by the defendant school. 

About 21  January ,  1924, tlie -chool had a special estimate prepared 
and turnctl o ler  to IIestcr & McElwee, an~ount ing  to $5,090.44. By 
~ i r t u e  of their agrecmei~t it n a s  the duty of Hcster & McElwee to turn  
this assigniuent back to tlie school, ~ z i t h  directions to apply the sum 
rcywescntetl thereby to the plaintiff. Instracl thereof they turned it o17er 
to thr  Fidelity & Caau:rlt- C'onipaily of S e w  Yorlc, and it has refused 
to turn said estimates o ler  to the school or to tlle plaintiff. The plain- 
tiff has dcniandd paynient of the school, and i t  refused to make pay- 
m e ~ l t  in pursuance of said assig~lrneiit. 

The  plaintiff aslied judgment against the contractors and school for 
$3,000 and interest, for a mandatory injunction directing the school 
to pay the sum represented by said estimate, and that the surety com- 
pany bc restrained from interfering with the collection of said note. 
IIcster & 3fcElnee are in a very precarious financial condition and 
practically insolx ent. 

The  Jacksoli County Bank is a North Carolina corporation. IIester 
6: X c E l n t c  and the Cullowhee Normal and Industrial  Scliool are resi- 
tlents of Sort11 Carolina, but the defendant, the Fidelity & Casualty 
C o i i ~ p a ~ ~ j -  of New Tork,  is a foreign corporation. 

I n  apt  time appellant gave notice and filed its petition to remove this 
cauqe to the District Court of the United States, for the reason that  the 
t~ontrorersg, in so far  as it \ \as  concerned, was scrcrahle, and that  its 
r ig l~ts  could be tieterniinctl independently of the other intercstetl parties, 
i .  r . ,  IIester fir AIcElwee and the Cullovhce S o r m a l  and Illdustrial 
School, the latter being merely a stakeholder, and l i a ~  ing no interest in 
thc anlount in\ olrctl, rseept lloldiiig the smne to nbitlc the jlldg1n~lit of 
thc cwurt, as bctween the other parties. 

Tlir petition v a s  heard before the clerk and the motion to remove 
denied. I\l)peal n a s  then taken to the judge in term, and heard by con- 
sent at Murphy, N. C., and the order of the clerk affirmed and motion 
to remore denied. 
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creatc :L sepnrate c o ~ ~ t r o ~ c r s y  or  deprive the plaintiff of t h e  r ight  to  
prosecute h i s   on^^ suit to  a fi11:ll d ~ ~ t c w ~ i i n a t i o ~ ~  i n  his  01\11 way, fo r  t l i ~  

cause of action is the  subjcrt-1ii:rttc~ of t h e  c o l ~ t r o ~ e r s y  ant1 is  what  tlic 

plaintiff alleges.' C'itcd i l l  194 LT. S., I:',$. Allso, ill I:. R. 1 . .  Itle, 114 
U. S., 32, i t  is  s a i d :  'Al defendant canilot innkc ml nc t io l~  several which 

n plniiltiff lins elcctcd to  ~ n n k e  joii~t. '  " 

F o r  the  rc:tsoli gi\ en, 011 tlic f a r t s  i ~ i  this  caw, n e thi111~ tlie judgnic~l t  

of tllc court  below conforms to the s tatute  of t h e  United States  i n  rcfer- 

eiicc to r c n ~ o ~ n l s .  T h e  judgment is  

*lffirlllt~tl. 

STATE r. HUBERT RILEY .\so ROSE STEELI\IAN. 

(Filed 21 June, 1024.) 

1 .  Courts-Discretio11-Trials - Criminal Law - Larceny - Appeal and 
Error .  

Esception by dcfendmits, in n criminal action, that  they lvcre so hur- 
ried into the trial that they were clepriveil of the opportunity to gct or 
p r ~ l ~ n r c  tlicir cridcncc, is to a matter within tlic lcgnl discretion of the 
trial judge, and is u n t c ~ ~ a b l c  or1 apl~eal in the abscnce of its manifest 
:~busc, ~ h i c h  must bc ~ u a d e  to nlil)car to he nrnilnble on nlrpeal. 

2. Crin~innl  Law-Eviclcnce-Rwcnt Possession-Sonsait-Stati~tes- 
Trials. 

I<;vitlcncc that tlie stolcn automobile was in the recent posse~sion of 
both tlcfe~idnnts, with other circumstmlces tending to shcsw guilt of them 
1)oth. is snflic4cnt to tlt311y n motion :IS of n c ~ ~ ~ ~ u i t .  iuitlcr thc stntutc, :111tl 
tlct~laixtiou of idciitity of n tlcfnltlant. mntlc in the 1)rcxwce of Irotll, \\-crc' 
held to bc c o n ~ ~ e t e n t  :IS to rnch unclcr thc fncts of this cnsc. 

3. Coiirts-Discretion-Rccc,nt Possc~ssio:l-Eviclci1cc-3Ii~~tters of Lnn- 
Jury-Appcnl and  Evror-Hnrnlless Error .  

The qnt'stion as  to \\-hcthcr the ndniissio~ls of c lrfcnda~~t ,  in :I t ~ i m i ~ ~ n l  
:~ction, \vc~,c ~ u ~ d c r  disqu:~lifyir~g th~'cx:~ts of the oficcrs cf the law, is in 
this jnristliction n n~:~ttc,r of ] ; I \ \ -  to Iw dt~tcr~rliric~tl 11y tilt, ;utlqtx: Ilnt \ V I ~ ( ~ I ~ I ~  
hc has r u l ( ~ 1  that thc c.vitlc~~~ct~ is colnlwtc~11t. his 1:itcr s i ~ l ) m i t t i ~ ~ q  it to the‘ 
jury i.: not 1rrc~jutlic.ial to the t lcf~~~it lnnt .  :md will not 11e consitlvrctl ns 
 re^-crsilrlc error on npl)rnl. 

4. Ci-ii~~initl  La\\ - Larceny - Evidence - Recent Possession - Inqtruc- 
tions-3ppcal and  Error .  

Where the judge has correctly chnrqed the jury on the eritlrncc of 
recent l~o<srsiion of the stolen articir, a n d  hni: c~rril~~cousl: tn l t l~vr  
charqetl thcrco~i. n I~rondsitle escelrtion is not nvailnble lo the defcndnnt 
on a lq~ta l ,  in t l ~ c  nhqmce of a sl~ecinl request, especinllr if the fu~tllc'r 
instruction is not to his prejudice. 

STACY, J., dissenting. 
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ISDICTAIELT for  larceny of a n  automobile, t r ied before S h a ~ r ,  J . ,  and 
a jury,  a t  December Term,  1923, of G r ; ~ r , ~ w ~ n .  

Defendants  were con~ic tc t l ,  and  f r o m  jutlgnient of tlic court on the  
w r d i c t  appealed, assigning crrors. 

. l f t o r n e y - G o w ~ a l  -Ilannin,q a n d  Assistant Attorney-Gcneral S a d  f o r  
fkc State .  

Rober t  If. F r a z i e r  a n d  TVilson iP- F r a z i e r  f o r  cl(~feizdnnts. 

I ~ I ~ E ,  C. J. Defendants  exccpted, first, t h a t  they n c r e  ruled to  a 
t r i a l  of tlie cause a t  tlle same ten11 t h e  bill of intlictrnent n a p  found 
and  so soon a f te r  the  allcged theft  tha t  tjicy were, i n  effect, cleniccl t h e  
r igh t  to  obtain ncccssnry c ~ i d c n c r :  but our  decisions a r e  to  the  effect 
tlint this  ih a matter  n i t h i n  t h e  discretion of t h e  t r i a l  judge mltl not 
t h e  basis of a T alid csccption, unlcss there has  been manifest abuse, 
and,  on the  facts  prcscntcd, n e  a re  of opinion t h a t  110 such abuse has  
becn made  to appear. iq. 7.. /?urnrtf .  1% 3. C., 7 8 3 ;  S. 71. & ' u ! f c o t ,  142 
S. C., 569. 

Dc~fentlants csceptcd fur t l icr  f o r  t h c  refusal of tll? court  to  allow 
their  motion t o  n o n ~ u i t ,  made  i n  a p t  t ime a t  t h e  close of t h e  e~iclence 
f o r  t h e  State ,  rencnrt l  a t  the  close of the  ent i re  evidence. Tliere TFere 
facts  i n  eridence on t h e  par t  of t h e  S t a t e  tending to show t h a t  tlle auto- 
mohilc i n  question, the  propcrty of 13. H. Mitchell, a n  Essex coach, Tvas 
stolcn f r o m  oiir of the  s t rcr ts  of Grecwshoro on " S a t u r d q ,  3 ncccnl- 
bcr, 1923," and  n a s  rcco~-cretl  on 13 nceeniher. S a t u l d a y  wcnls to  
h a r e  been 1 December, and to thnt  cstcnt  the  el idenec is co l~fused ;  
i n  ally c ~ e l r t  it n a s  fonntl in  ljoq*cssion a1111 co~i t ro l  of tlic dcftvtl- 
an t s  on Monday,  10 I)cccmbcr, and  130th their  contlurt a l ~ t l  thcir  
declarations concerning i t  tendctl to  qhon- thcir  guilt .  Tt n.:rs not 
seriously contcntlctl that  there n a s  a infficient fai lure  of proof to  sus- 
t a in  a nonsuit as  to  defendant Rilcy, bu t  i t  was r c r y  c:lrntitly urged 
tha t  the  nlotion should have heen allon-rd as  to  defendant Steelman, 
T T - ~ O  \\as not esaininetl nor  s h o n n  a t  a n y  t ime  to haue  been i n  control 
of thc car,  but v e  d o  not so i l i t ~ r p r ~ t  the  record. On t h e  contrary, the  
w i t n c s ~ c s  ~ l i o  tcitificd a s  to  t h e  posqcssion oil several occasions qpolie 
of i ts  being i n  l)os~cssion of both tlefenrlants. ,\mong other  evidence 
atliiritt~tl  as  against Rilcy mid Stccliiian, i t  was shown tha t  the  t v  o h a d  
tllc stolcn car  a t  t h e  liomr of R i l v ' r  fa thcr ,  n h o  l i ~  ctl near  P l c a w u t  
Garden i n  said county, on Illonday, 9th) o r  Tuesday, 10 Dcccmher, 
1923, ant1 tha t  dcfcl~t lant  Stcclnian hat1 tllcre falsely introtlucctl l~inlself 
a i  a M r .  B r o ~ r n  of I I i g h  Point .  T h i s  testir~lony being f r o m  t h c  police 
officer, S. J. Curreilt ,  and J o h n  T. Carter ,  a n  agent, who testifictl thnt  
Steclman, having dcnied knowing anything about  tlie stolen car,  a t  



tlic rcqucst of M r .  J .  11. Riley, the  la t ter  was take11 to tlic jail  to see 
if lit, l i ~ ~ c \ \ .  S t c c l m : ~ ~ ~  :111c1 could i d e ~ ~ t i f y  h im as  being tlic, I ~ I I I  ~ 1 1 0  x a s  
r i t h  his  sol^, liad t h ~ ~  car  a t  thc home of the  n i t ~ ~ e s s ,  a ~ r t l  ou the m e c ~ t i ~ ~ g  
M r .  R i k y ,  the  father ,  w i d  : "YF, s i r ;  you a rc  t h e  nlnn that  was a t  niJ- 
1lon.c :r11t1 i ~ ~ t r o t l u c c d  yoursclf as  Bro \ rn  f r o m  1Iigli P o i ~ ~ t . "  T r u c ,  this  
W I S  tlccl:lratiol~ of ltl lcy, but bciug madc  i n  the  prcscliw of S t c e l ~ ~ i : ~ u ,  
~1110 n ~ a t l c  110 denial,  i t  bcc:lme n fact  i n  c ~ i d e ~ ~ c c  relcl-a11t to  t h e  is5uc. 
A'. 1 . J n c b s o n ,  150 S. C., $31. 011 tlw record n.c must 11oltl tha t  t h e  

less if,  in  t h e  progrcrs of t h e  t r ia l ,  i t  sllould be made  c l ~ ~ a r l y  to a p p w  

the  calls(>, a11el tlisqu:~lifyil~g facts  a11t1 circumit : :~~ccs :IN, to l)c ro11- 
sitlcrctl by tlic ju ry  o11ly as  a f l ' ec t i~~g  tho ncigllt  tha t  sl~oultl  be a l l o ~ ~ c t l  
thr~111. I t  ~ \ o u l t l  sccin, thcrcfore, tha t  011 l P a ~ i u g  tllc qut'htio~l to the  
j 1 1 ~  after sa111c hat1 htwl a l l l ~ ~ i t t r t l  is  not i n  nccorcla~ltc u-ith 0111- tle- 
caisio~r., hut it  m a g  not be Ilcl(1 fo r  rcl-crsible crror, bcc:usc if crror  be 
concctlcd, i t  was i n  d e f c l ~ d n ~ ~ t ' s  favor .  By the r u l i ~ ~ g  of t h e  court t h e  
a t lmi~s ions  were i n  c~ i t l cncc ,  and  i n  n l l o n i ~ l g  the  j u r ~  to reject t l ~ c ~ n ,  
if not ~ o l u n t n r i l y ,  th i s  could ~ o t  have  worked to tlefentlal~t's prejudice. 
.In cstimnte approwt l  also i n  5. 1 % .  DicX-, s ~ i p ~ a ,  a t  11. 445 of 60 X. C. 
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IS THE SC'I'REME ('OURT'. 

MRS. LOUISE 12. GEROW, ADMIIVI~TRATRIS OF HERBERT W. GEROW, 
DECEASED, v SI~:AI3OAIIU AIR L I X E  R h I L T ~ r h T  COAIPAA'Y. 

(Filed 21 June, 1924.) 

1. Verdic&Jndgn~ent - Cornmerce - Employer and  En~ployce  - Negli- 
gcncc-Statutes, 

In an action to recover damages from a railroad c30mpany for the 
nezligent ltilling of its eml)loyce in interstate commerce by reason of 
defective cnginc, appliances, etc., the finding by the jury for the plaintiff, 
interpreted with reference to the pleadings, evidence and instluctions 
in this case, that tlie dcfe~idant's ncylige~icc proximately w u w l  the dcatli, 
is blonder than the verdict upon the finding for the dl4endant, that it 
\ \ a s  not caused by a violation of the  Federal statute enacted for the safety 
of such en~ployce<, and it w:is not error for the trial jutlge to render the 
judgmc>nt for damartbs for tlie plaintiff. 

2. Railroads-Employer a n d  Employee-?r'egligence-C~on~n~erce-E'cd- 
era1 Statutes-EridcnccI~lterstate Commerce Commission. 

Tl'liile tlie Federal statute applicable escludes from evidence the re- 
l ) o ~ t s  n ~ a d c  I)$ the incl~cctor of boi le~s in the employ of tlie Interstate 
Comn~crce Commission, it  docs not prohibit the test imon~ of tlie inspector 
upon tlie trial of an action to recover of the railroad dnmnqcs for tlie 
nronzful death of its employee in interstate commercc, nhen lic is prop- 
erly qualified and testifies to facts that have co~nc \\it l i i l~ his personal 
observation, and which are  otherwise conipetent. 

3. Railroads-Ernployer a n d  Employee-Dan~agcs-Conimerce-Federal 
Statutes-Appeal and  Error-Instructions. 

The dan~agrs  recoveiable for the \vrongful death of a railroad com- 
pany's rmployee engaged in interstatt) commerce is confined to the loss of 
tlic l)ec3uniar) 1)enciits to tlic pelsonr designated by the Federal statute 
rcnsonnbly to bc cxpccted from thc continuc'd life of the clcccascd : ant1 it  
i.: rerersiblc elror for the trial judze to instruct tlie juiy thereon in 
acco~dmicc u i th  the meawrc of tlamaces other\~ise al1on:rblc in the State 
court, that it as  the pecuniary net \\orth of the decc:~ccd to his family, 
bayed u ~ ) o i ~  his cn~ninjis and  expectancy of life, ctc 

CIVIL ACTIOS to rcco~-er  f o r  dcatli of intc,qtatr 1,- tlw alleged killing 
by  ~iegligence of d e f ( ~ l ~ t l a n t  engaged a t  the  time iir i i~ tc rs tn te  comlucrce, 
llcartl bcfore C ' a l ~ ~ e r t ,  .I., a t  X o ~ e m b e r  T e r m ,  1923, of T S \ i < t .  

T h e  intcstntc, a n  ci~ginccr  i n  e n l p l o p e n t  of tlefc~lclant company, and  
engaged a t  t h e  t ime  i n  inters tate  commerce, was f a t a  l y  i n j u r ~ t l  r?nd 
shortly tllcrcafter dim1 fro111 a n  esplosior~ of his  engine near y o u n g s ~  ille, 
N. C., on 26 K o r c n ~ b c r ,  1021, t h e  negligence i i n p u t ~ d  being a defective 
engine and  a p p l i a ~ ~ c c s ,  a s  well a s  defective tender and  water  t ank  a n d  
improper  and  inadequate n-atcr supply, etc. T h e r e  was d m i a l  of lia- 
hility by defendant company, plea of contr ibutory negligence, assuinp- 
tion of risk, ctc. O n  issues suhniitted, t h e  jury rendercd t h e  following 
rerdict  : 
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1. Was the plaintiff's intestate, Herbert W. Gerolr, injured and 
killed by tlic ilegligeim of the clefendaiit, as allsged in the complaint? 
-1l1.s. Yes. 

2. Did a violatioil of a Federal statute ellacted for the safety of 
employees eo~ltr ibute to the injury and death of the plaintiff's intestate, 
Herbert W. Gero~v ? ,Ins. KO.  

3. Did the  plaintiff"^ intestate, Herbert W. Gerow, by his o~vn  negli- 
gence, contribute to his in jury  and death, as alleged in the defendant's 
ansv er Z h s .  Yes. 

4. I) id the plaintiff's intestate, Herbert W. Gerom, assume the risk 
of illjury a i~t l  death, as allcgetl in the defendant's aiismer? Am.  No. 
.i. T1l:rt ~~ l i iouu t  of tlamages, if any, is tlie p l a i~~ t i f f  e~rtitlcd to re- 

cover of the defendai~t?  dns .  $25,000. 
Judgnient on tlie verdict for plaintiff, and defendant excepted and 

appealed. 

R. X. Simrns, R. L. X c U i l l a n ,  and Tlouglass (e. Do7~glass for plaintifl. 
Mur7 .a~~ Allen for defendant. 

HOKE, C. J. Defendant objects to the validity of the recovery had 
against it, first, because the verdict on the sccond issue having been 
found in the company's fayor, the dsfendant is thereby exonerated or, 
in any event, there is such i~xonsistency in the verdict that  no judg- 
ment thereon can be properly entered, but n e  do not so interpret the 
record. I t  is  the acccpted principle nit11 us that  a rerdict nlien am- 
biguons may a t  times be construed and allowed significance by refer- 
ence to tlie pleadings, the evidence and the charge of the court, Donne11 
v. Greensboro, 16.2 N .  C., 330, and so considered, a perusal of the 
record will disclose that  the finding of the jury on the first issue is 
broader in its scope and meaning than their verdict on the second, and 
that there is not such a necessary repugnancy between the two as to 
vitiate the verdict. Appellant excepts further and assigns for error the 
refusal of the court to allow defendant to examine and put before the 
jury the proposed testimony of R. 31. Williams, a witness prese~lt ant1 
under s u b p ~ n a ,  who was a boiler inspector in the service of the Inter-  
state Commerce Comnlission and found to be an expert, and who, ill 
the line of his duties, made a personal examination of the exploded 
engine and its condition within two or three days a t  most after the 
occurrence, on objection by plaintiff, the jury har ing  been sent out, 
the witness answered the questions propounded, which answers tended, 
in part, to  disclose that the explosion had been brought about because 
the water had been allowed to get too low in the boiler, and that  the 
appliances provided to enable an engineer to discover this were appar- 
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e ~ ~ t l y  in good vorking order, ctc., the evitlcllcc being :dlearly r c l c ~ a ~ r t  
to t l ~ c  issues anti niaking in  favor of tlefei~clant. I t  is ordinarily true 
that :r nitncss ullticr subpe11:l presciit, h a ~ i ~ l g  pcrsolirl knon.ledge of 
p c r t i i ~ e ~ ~ t  facts, is competent and compellable to testify, alltl n l i t igni~t  
is r~ititlctl to tlic bellefit of his evitlcl~cc unless forbitlticn by constit11- 
t io i~al  l ) r o r i s i o ~ ~  or a valid statute or some rccognizctl principle of public 
policy. Tlic plaintiff docs not question tlic g c ~ l t d  p r i~~c ip le ,  as stated, 
but bases his objectioi~ on a Federal statute provitlillg for an csainilia- 
tion ant1 report of such occurrences by tlic liltcrstatc ('onimerce Com- 
niissiol~ itself, or its duly autl~orizctl a g e ~ ~ t s ,  and also prolidiilp for 
certain other i q o r t s ,  ctc. 3 G  S t a t u t ~ s  at I ~ l - g e ,  350; S E'cdcral Statntcs, 
,ln~iotntctl ( 2  ed.), 1420. 111 scctioi~ 4 of tlie statute it is also pieovidctl 
( 'T l~a t  neither said rcport nor any report of said i~ivestigntion, nor any 
part tllcrcof, sliall be admitted as eritlclice or used for ally purpose ill 
ally suit or action for dali~ag('s growing out of ally in ~ t t c r  n~twtioncd 
in ?aid report or inrcstigatioi~." I t  will be noted that this iilhibitiw 
sectiou of the statute in its ternis and purpose is restri atcd to the user 
of the report as evitlencc, anti it docs not seem to us that the illhibition 
ill its effect or policy permits a coiistructiol~ forbidding an  eye-nit~iess, 
a11 expert and otllcrwisc qualifictl, from giving evidence pertinent to  
the i s ~ u e s  and as to facts coming under his p e r s o i d  obser~at ion .  Such 
evidence was admitted ~ r i t l l o ~ i t  objection in 17irqin iu  R a i l w a y  P o .  v. 
. I t ~ r l t ~ ~ ~ r , s ,  11s  Yn., 482, a11d i ~ e i t l ~ c r  the rc7asoll nor policy of such a 
statute forbidtling the use of sucll reports, wliich in ally e rc~ i t  wonld 
be rarely competcl~t ill a trial in c'ourt, xoultl t c d  to ccclutle t l ~ r  tcsti- 
111011y of an  yw-ni t~iess  spcakil~g, as stated, untlcr oath to relevant facts 
c o n ~ i ~ ~ g  under his pcrsonal obserration, ant1 ill our opinion the ruling 
sl~olil(l Iw licltl for rc1ersi1)lr error. A\g:li~l, 011 the q u e s t i o ~ ~  of da lnagc~,  
tlic court i~lstructcd the jury as follo\\s: " S o ~ v ,  ge~~tlcmeli ,  in consider- 
ing this iesne, you will first c011sid~1~ t l ~ r  1)emuiary i ~ ~ j m y  a 1 ~ 1  tlamage, 
if ally, suiTercd by the witlow alid cliiltiren of the deceased. *Is to this 
~ ~ ~ a t t c l r ,  tlic illensure of clnn~apes is t l ~ c  prcscnt v d u c  of t l ~ e  net pecu~iinry 
~ r o r t l ~  of the (l~ce:~sed, to be :isccrtai~~etl by dctluctii~g zest of his own 
l i ~ i l l g  ai1d t q c ~ ~ d i t u r e s  from gross i~lco~ile,  based upon his llfc es- 
pcctallcy. 

(',Is a basis 011 ~rliic11 to cnable the jury to mnlie their estimate, you 
slioultl consider the nge of the deceastd, his prospects in life, his charac- 
tcr : I I I ~  his i i l du~ t ry  ant1 skill, a~l t l  t l ~ c  ability lie had .o make money, 
a~it l  tllc business in nhicli 1112 n a s  eniployrd, the end being to enable 
tlic jury to find the net i~lconie nliich might be reasonably expected in 
arriving at the prcscllt 11ct pecuniary ~vor th  of the deceased to his 
family." I n  this instruction t l l ~  court, in substance, and almost in 
terms, lays down the rule of assessing the damages as ii prerails under 
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(Filed 21 June, 1924.) 

1 .  Carricrs-Kaill~oacls-Titlc-O1.tlel~, Sotify Consignor--1lills of Lading 
Attached to Dmft. 

111 n slripmel~t by co111nlo11 carrier, the title is u r d i ~ ~ ; ~ r i l y  i n  the con- 
sinncc u l ~ o ~ r  deli\-e1.y for trnl~slwrtntiol~ ; a ~ ~ c l  \~ l~c l re  the s ~ i l )mc~r t  is orclrr, 
~ l o t i f y  colrsig~ror, nucl bill of lading is sent t l ~ r o u c l ~  the I X I I I ~  :~ttilcl~cd to 
d r ;~f t ,  ulw~r the l ) n y n ~ e ) ~ ~ t  of thc draft by the C O I I ~ ~ ~ I I ( Y !  :1nt1 delirc'r- of 
the bill of lading to him, the title to the shilment is in hiin. 

3. Sanich - Con~~nc.rrr - Interstate Conunerce Commission - Discrin~ina- 
tion-IqYciglit Rates-Contract of Carriage. 

C'IIIL \ ~ T I O A ,  11carcl lwforc C'nlr ~ t t ,  J., at Septenibtxr T c r i ~ l ,  1923, of 
A .  E'rorl~ jui1gnw11t fo r  pl:~ii~tif?, tlcfc~lclallt al)l)cwlcd. 

r 7 l l ~ e  f o l l o ~  111g is  tlic '(C:ISC agreed" on appeal  t o  this Cour t  : 
"111 t h e   how clititled : ~ r t i o n  it  is  agreed t h a t  t h e  r11:lterinl fnct i  nre  

as  folio\\\: ' l ' l~at  ill , ingubt, 1010, l l y e r  Sr Go., of I i ansas  Cit) ,  No. ,  
soltl t o  tl~c. t l c  f t '~~( l : r l~ t ,  S. y. Gnll ty,  a c:rrlo:~d of h a y  to 11r t l c l i ~  cwcltl a t  
Fr:tuklilrtoll, S. C., a t  tlic pr ice of $37 l ~ e r  toll. 011 20  .\ugust. 1010, 
1)yt.r c\. ('0. -1111)1ml :I c.;~rlo:rtl of 1i:ly f l m ~ i  Onlaha, Stt11.. to  F r a i l k l i ~ ~ t o l l ,  
coli\ig~rctl to  Q c , r  Sr Co., ordcr  not i fy N. Y. Gulley. T h a t  tllc carload 
of 11:ly TI n; trausportctl  by the  rai l roads at  the  T\-eight of 21,400 pountls, 
:r~itl frci&t cliargc~tl 011 tha t  hasis. t h e  t ime  of s l l l l ~ ~ ~ i c i r t ,  Ilyc'r k 
Co. wilt :I bill to  t 1 1 ~  d ~ f t w d n n t  clinrging h im v i t h  2:',.)60 pounds of 
h a y  ant1 t l e t luc t i~~g  f o r  f reight  charges $127.60. The)  tlrew a d ra f t ,  
att:~clictl i t  to t h e  bill of lading, and  scnt it to the  B a n k  of W:~ke, TFTakc 
F o r ~ s t .  T h e  t l c f ~ i ~ i l a n t  paid t h e  dra f t ,  ant1 thus  procured tlic bill of 
lnt l i i~g a n d  v e n t  to  Frankl in ton  to p a y  t h e  freight .  T ~ P  railroad agent 
t h c l ~  said t h e  frciglit n a s  $37.5.5, n h i c h  was paid by the. defendant and 
the ca r  unloatletl and  tlre lrny careful ly v e i g h ~ d  by  tlie official cotton 
~wig l rc r  a t  F r a n l d i n t o ~ i ,  and i t  sho~\-cd a qhol-tnge of 2,500 pounds, n h i c h  
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did not occur oil railroad, making a charge for the hay $46.25 too 
large, xliile the sum deducted as freight was $40.05 more than was paid 
by defendant, leaving a balance due the deferidant from Dyer & Co. of 
$6.20. Under these circumstances the defendant made no claim for 
shortage in hay, fully believing lie had paid the freight in full and 
would lose only the $6.20. This was done 12 September, 1919. About 
April, 1920, defendant was notified by the railroad agent that  a claim 
was made for $42.84; that the correct freight charges on the car of hay 
from Omaha, Neb., to Franklinton, N. C., a t  the time of this shipment, 
as showr~ by tariffs on file with the Interstate Commerce Commission, 
was $127.19, ant1 the war tax on $41.89 alnounts to $1.28. 

"This defendant thereupoll i~otificd Dyer & Coiiipany of the situation, 
and they refused to make good any shortage because of the delay in  
making claim for same. The defendant denied any liability to the rail- 
road company, and refused to pay claim, and plaintiff began this action. 

"Upon the foregoing facts agreed, the plaintiff contends that  he is 
entitled to recover of the defendant the sum of $41.89 and war tax, 
$1.528, being the difference in the freight paid by the dcfel~dant and the 
correct freight charges, as shown by tariffs on file v i t h  the Interstate 
Commerce Commission. The  defendant contends that  he is not indebted 
to the plaintiff in any amount." 

The  court below rendered the following judgmel~t : 
"This cause comillg on to be heard, upon case agreed, a jury tr ial  

having been wai~-ed by plaintiff and defei~dant, it  is n o l ~ ,  upon cou- 
sideration of the facts set forth in said caw agreed, ordered a i d  adjudged 
that tho plaintiff recover of the defentlant the sun1 of $42.84, with 
interest thereon from 13 September, 1010, and the costs of this action, 
to bc taxctl by the clerk." 

To the foregoiug judgment the drfcndant excepted, awigned error, 
aud appealed to the Suprenie Court. 

-1Iurray A l lan  for  p l a i n f i t .  
J .  G. X i l l s  a n d  3. P. Gulley, in propr ia  prrsona,  for  de f endan t s .  

('L I R I ~ W S ,  J. I n  E a r l y  v. fi'louv ,111119, 187 K. C.,  p. 345, it is said : 
('It is the general rule i n  mercantile law that  the risk of loss follows 
the title to the property. J o y c e  ?;. r l d a m s ,  8 K. Y., 291; note 26, 
L. R. 3. (N. S.) ,  10. I t  is also the general holtling that \\hen a seller 
ships goods 'order notify,' and d r a w  draft  for purchase price, with bill 
of lading attached, the title arid right of possession to the property are 
reserved by the seller until the draft  is paid. S o  title payscs to the pur- 
chaser, and any loss in transit, as betwem the buyer and the seller, inust 
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he I~o i~ l lc  by the  h t t c r .  ('oll/u.> 1%. I?. I?., 187 N. C.. 141 ; lTTtrifs 1%. I?. K . ,  
1 x. , 2 ;  i n  I .  1 1  1 S , 7 ;  R 1 1 i  I * .  

Il'cio(lrirf, 17s S. C., 4 6 ;  35 Cyc., 332." 
Fi.o~rl tl~c> :lgrccd s tate  of fnctq, tlic h a y  v a s  shipped to Frairlrli~rtoil, 

S. P., cw~isigllc~tl to  D y t r  k C ~ I I I ~ ) : I I I ~  "ortlcr i~o t i fy"  S. Y. Gnlltiy. 
l 'hc t i t l r  to the 1i:ly W:I> ill Tlycr & Company un t i l  tlic tlcfciltlaiit paid 
the  d ixf t ,  wit11 tlicl bill of ladilrg :rttxalrc(l. to  t h e  B a l k  of Wakc,  a t  
W:I!~O I.'orwt. I ~ ~ r i ~ ~ o t I i : r t r l ~  11po11 the ~ ) n y ~ ~ ~ c l ~ t  of t h e  dr ' l f t ,  lie obtainctl 
the, bill of latliilg. 'I'lic titlv to tllc 1i:ly then passed to tlic tlcfciitl:lut. 
I k  h c c a n ~ c  tlic ov lwr of tllc l ~ y ,  su l~ jcc t  to  the  paynieut of t h e  frciglit 

, . cha~*gc>s. 1 l ~ c  frc~iglit tal~;~~.gcs, i ~ l c l n d i ~ ~ g  wnl- tax,  \ \ a s  $130.39, and t h e  
:rpcv~t by ~l~ist:rl;c colli~c~tctl oiily ds7.55 fro111 the tlcfcirtlai~t. T h i s  sui t  
is  fo r  tlic ba ln~lcc  of the  f w i g l ~ t  c l~nrgcs,  $42.84, due  f o r  t ransportat ion 
froin Ornnha, Sclb., to  F r n i ~ l i l i ~ r t o i ~ ,  S. C. ( T h e  nmounts a r e  iilaccu- 
ratclg stated i n  t h e  case agrcecl, mlcl \\ (> illaltc fiplucs to c ~ o r r e y o i ~ d  v i t h  
jutlplnent.) W e  tliiiik the  dcfeiltlal~t liabli> for  t h e  amouilt suctl for .  
r 7 l l w  agreed case adinits t h a t  Dyer  & C o u i p a ~ ~ y  hat1 det lu~tct l  the  frciglit 
cllnrgc~s, $127.60, froin dcfcntlant's bill f o r  the  hay.  Dct\\c>c111 t l l ~  s l ~ i p -  
per, 1)ycr & C ' O ~ ~ ~ I : I I I ~ ,  a n d  the  (lefcilcln~~t, it is co11ced~11 by the reemd 
tha t  t h e  defeildalit ~ v a s  to lmy t h e  freight  charges. 

111 R. R. v. Lafham,  17G N. C., 417, tlie syllahlrs of tho tlcci4o11 is 
g i v c i ~  as  follows: "The rates of t r a n y ~ o r t a t i o n  allo13 ctl cnrricrq of 
frciglit a r e  those mtab l i s l id  by t h e  In te rs ta te  C o i n i ~ ~ t w ~  C'oii~missio~r. 
uildcr t h e  Fetlcral statutes a s  to  inter i ta te  conmierce, :111tl by tho S t a t c  
("orporatioi~ Coiiliiiiqsioil, u i ~ d u  tlw S t a t e  statutes as  to  i~r t rns ta tc  coiil- 
nicrcc, which m a y  not be nffcctctl by a n y  xgrceinent to  the  contrary 
b e t ~ v c c i ~  the  carr iers  o r  their  agiwts or iwployccs and  tlie sliipper ; n ~ ~ d ,  
n o t w i t l ~ s t a i l d i ~ ~ g  sncli a g r w ~ ~ ~ c > ~ r t ,  the  c'arricr Inny d e a ~ a m l  a11t1 c , ~ ~ f o r c e  
the  rates  cstnblishcd by  l a n  ." 

i l ~ t t w t a t e  carr ier  is  iiot c8stopped f r o m  recovering the 1)alance due 
f o r  n sl i i lm~cnt  1)y tl~cl u ~ ~ : r u t l ~ o r i m l  aclt of i ts  : lgr i~t  ill quotiirp rnl illegal 
freight rate .  

Iiola.c, (7. (now ('. J . ) ,  i n  R .  12. I , .  I , r ( f h a ~ ~ ,  s u l i ~ ( ,  a t  p. 420, sa id :  " I t  
is coming to be nlorc, :~n t l  ulorc ~-cc*oyi~izctl t11:rt. u i t l i  n m i ~ ~ i n ~ r n ~ l  of 
official intcrfcrcllrc, :I g o ~ c r ~ r n ~ c ~ r t  i -  1.t quirml at  tililt q tc cstabliih rcgu- 
lations to  afford i ts  citiw11s oqllal o p l ~ o r t u n i t , ~  ill t l i ~ i r  iirdustrial and  
corinncrcial lift--a ivqnircwicirt tha t  is  iio\\licrc inore iinl)crativr than 
ill p r c ~  c ~ l t i i ~ g  i l iscr i l l~i l l :~t ini~ i r~~loirg tllr  i l ~ i l ) l ) t ~ \  of f i c i ~ l ~ t  I\ it11 o11r 
public-service companies. These statutes, mac tcd  f o r  this purpose, and  
t h e  rules and  regulatioils thereunder, dcsigncd to effect as  f a r  as  l ~ o s i i -  
hlc a n  equal charge f o r  like service among all s l l i p p c r ~ .  perinit  no tlcria- 
tion hy agreement o r  atteinptcd adjustment  of the p a r t i w "  
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Jnn ic s  ('. n a r i s ,  as a g e n f ,  ( i f ( . ,  i s .  1:. 1,. C o r n u ~ c l l ,  IT. S .  S u l m m e  
Cour t  Adrmicc Opinions, p. 473 idecitletl 21 *\pril ,  1024).  T h i s  was 
ml action i n  a S t a t e  court  of Montana  to recover tlaniagcs f o r  fai lure  to  
supply tlic cars. 'Tlir. plaiiitiff suctl on a n  espreqs c o ~ ~ t r a c t  to fu rn i sh  
t h r m  on t h e  d a y  ~lanictl .  I t  n a s  not s h o ~ i n  or  conteliiietl tliat t h e  pub- 
lished tariffs g o ~ c r n i n g  the conttmplntctl  shipnicnt provided i n  terms 
for  such :I contract.  JIr. J u s f i c ~  B m n t l c ~ s  sa id :  "Thr  obligation of the  
comnlolt carrier implied in the  tariff is to use tliligcllce to  pro1 ide, upon 
rcasonz~ble notice. cars  f o r  l o a t l i w  a t  t h e  t ime  desired. -1 co~i t rac t  to  
fnmis l i  ca rs  on a (lay certain in:poses a grcntcr obligation t h a n  illat 
ilnplit,tl i n  t h e  tariff.  F o r ,  unt1t.r the, twntract, proof of t111c tliligencc 
~voultl  not cscsuse fai lure  to  pcrforlii. C'lriiuqi~ tC. 211fon, R. R. Po. 2 % .  

li ' i1.7~1j, 223 r. S., 155, settled tha t  a special contract t o  tranqport a cxnr 
by n p:lrticular t ra in ,  o r  on a particwlar tlz~y, iq i l l (~pal ,  n h c ~ ~  not pro- 
r itlctl f o r  i n  t h e  tariff. T h a t  the  th ing  contracted f o r  i n  t h i i  caie n.as 
n service prel iminary to  t h e  loading is  ]lot a differcncc of l c g d  signifi- 
cance. T h e  contract to  supply cars  f o r  loatling on n clay n a m r d  p r o ~ i t l e s  
f o r  ;r special adran tage  to  the  part icular  sh ippr r ,  as r ~ ~ u c h  as  n contract 
to cspcdi te  t h e  cars  when loatled. Ti is  riot necessary to  p r o \ c  t h a t  a 
prc~fcrcnce resulted i n  fact.  T h e  a iwnlp t ion  by a carr ier  of t h e  addi- 
tional ohligation naq necessarily n prcfcrcncc~. 7'hc o b j e r f i o n  is no t  o n l y  
lncl; of a u t l ~ o r i f ~ j  i i n  f l ie  nlcition aqcni .  7'11e p r n m o z r n t  rcqziircnlent 
fltat t a r i f f  p r o ~ , i s i o n s  bc  s f r i c t l ? ~  acrtll~~recl t o ,  so f h a f  sl i ippers n lay  ~ w - e i ~ ' e  
equal  f r e u f m e n f ,  presents  n n  i~zszrpcrnblc obctut 7c t o  ~ C ~ U L ' P ~ I / . "  ( l t n l i c ~  
ou1.q. 1 

I ' i t f sburgh,  c f c . ,  R. R. Co .  I , .  E'itlX, 230 U. S. ,  -5i7, n.c think on "all- 
fours" n i t l i  t h e  case a t  bar.  111 t h a t  case it  was he ld :  '(Untlcr t h e  -1ct 
to  Regulate  C'ommcrcc, i t  ii: unlawful  f o r  a carr icr  to :rccqjt lrqq t h a n  
t h e  tariff as  comlmisntion f o r  t h e  intcrstatc t r n ~ i r p o r t a t i o ~ l  of goods. 
A consignee accepting d c l i ~  FTJ- of good5 I ~ I I S ~  b r  p r e w ~ n e d  t e  h a w  under- 
qtood this. T h e  c a r r i t r  Iias :I lien for  the  l n ~ i f ~ i l  (i11:irgcs un t i l  they a r c  
tcndcred o r  paid,  ant1 a conGgncc rrlio obtains t l i ~  coorls :it tlcqtination 
upon  payment  of I tw,  tluc t o  n n ~ i ~ n ~ ~ d t ~ r s t a ~ ~ t l i ~ ~ g  b -  himself and  the  
carr icr  of t h e  rat(,  la\\  ful ly  al~plicnhle, must h(, dccnietl to  I I ~ T  c a s ~ n m c t l  
tlie obligation of p:r-il~g tht. fu l l  h u  fn l  r:itt7. ant1 i.;: liable to tlic ca r r ic r  
accor t l i~~gly .  *\TI ac rccmmt  nit11 thc. consicnor tliat t i t lc to  the goods 
shall not pass to  tllc consignee un t i l  tlclircry cannot a1tc.r t h e  situation. 
S o r  call tllc hartlsliip to  tlic consignee, rciul t ing froin his ~nisnlltler- 
s t : ~ n t l i q  and w h ~ c q u c i ~ t  cliangc of situatiori i n  re l i a r~cr  on i t ,  since the  
requiremelits of the s tatute  cannot he aroided by estoppel." 

T h e  Fin72 casc,  s u p m ,  is  appro\-ed i n  I , n ~ ~ i s c i l l c  & S a c l l ~ i l l e  R. R. Co. 
c .  Ccn t ra l  I r o n  LC. Coal  Co., i n  U. S. Supreme Court  AtIranre Opinions, 
p. 303 (decided 5 X a y ,  1924),  where t h e  r h o l e  mat te r  is fu l ly  discussed 
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by N r .  J u s t i c ~  Brande i s ,  a n d  ill coiiclusiori t h e  o p i i l i ~ u  says :  "For, 
under  tlie ru le  of t h e  Fink c a w ,  if a s l~ipmeil t  is  accepted, t h e  consignee 
becomes liable, a s  a mat te r  of law, f o r  t h e  fu l l  amount  of tlie f reight  
charges, whether  they a r e  demalided a t  tlie time of deli1 c ry  or  not un t i l  
later.  H i s  liability satisfies t h e  requireinelits of t h e  I i ~ t e r s t a t e  Colri- 
merce Act." 

Tl ie  agreed case adinits, "And it ( t h e  h a y )  showed a shortage of 
2,500 pouilds, which did not occur u?z ml~roc l r l ,  rnaliiiig :L charge for  the  
h a y  ( b y  t h e  shipper)  $46.25 too large," etr.  Tl ie  tlrfclltlant's reiuedy 
is  against  Dyer  & Company, ~ l i o  did not coinply nit11 their  contract 
with h i m  and  sh ip  t h e  quant i ty  of h a p  agreed on. 

We have  careful ly consitlercd the  casc, and can  find no error .  T h e  
judgment below is  

Affirmed. 

B E N E H A N  C'AMERON ET BL. V.  STATE H I G H W A Y  ( ' O M \ I I S S I O S  ET AL. 

(Filed 21 June,  191'4.) 

1. State  Highways--Roads and  Highways-Appeal and JG*ror-Kctiew of 
Findings. 

The findings of fact, as  \veil as  the conclusiolls of Ian,  :ire revielvable 
by the Supreme Court, on apl)enl, in passiug upon the judgment of the 
Superior Court judge in a suit involving tllc validity of the older of tlie 
State Highway Comlnission in determining a proper route for the State 
Highway between trio county seats, etc. : and exception that the facts 
were not sufficiently found is untenable. 

2. Stato Highways--Roads and  Hkhxvays-Co1niilissio11-lliscretiona~ 
and  Restricted Powers--Statutes. 

Construing the Public Laws of 1021, ch. 2, creating a State Highway 
Commission to take orer for thc Stntc, as thtrr in  provi(l(zi1, the high\vays 
or public roads, cllangt>, alter or construct  then^ so as  lo form n Stnte- 
wide system, connected with such systems of othrr stntc's: l f c . l d ,  wction 
10, giving the columission broad and coinpri.hensire disc:etionnry ~m\vers 
in the adoption of routes, should be construct1 i n  pari ncutr'rin with sec- 
tion 7 thereof, the latter limiting the iliscrcstion conft.rred in the fo~~iner .  
ninollg otllc~r things, in r c s ~ t ~ t  to routes h(>t\vcc'l~ county.sri~ts, "l)ril~cil):ll 
to\vns," accortli~lg to a map referred to and attnclwd to thcl ac t :  :~utl as  to 
those ~ua t te r s  particularly mentioned in section 7, the discretioil was 
taken away from the commission by e s ~ r e s s  st:ltutory provision. 

3. S a n l c R o u t e s  of Highways-Principal To\+ns-Court,j-Qurstions of 
Law and  Fact.  

Held, the map referred to in the act as  a "propsed" route of the State 
Highn-ay system, by placing certain to\vns :Ilong its p ro~~osed  route. does 
not nffect tlie tliscretionnry authority of the High\ray Commission in 
locating the highway between county-seats. or prevent thr  commission 
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from changing the route from them, but its determination is reviewable 
by tlie courts as  a mixed question of law and fact, whether the change 
decided u11o11 gocs by the p r inc i~~a l  to~vns as  required by tlie statute. 

4. S a m e d b s e n c e  of Discretion-Evidence. 
H e l d ,  in this case there was no evidence of abuse of discretion by the 

State Highn-ay Commission in changing the route of the State Highway 
between two county-seats and lcaring out a certain small town appearing 
o ~ i  the map and shown as  on the "proposed" route. 

6. Same--Constitutional Law-Due Process. 
Those who have acquired ~ r o p e r t y  along the "proposed" route, as  shown 

in connection with the consideration by the 1,egislature of the bill which 
1)cc:lme en:icztrtl into tlic' I'uhlic2 Laws of 1921, ell. 2, establishing under 
the State IIigh\vay Con~n~ission a method for building a State system of 
l~ighways, acted with implied notice of the powers conferred upon the 
comniission in cliangiug the route, and camlot maintain the position that 
they have hccw tlel~riretl of the duc-l~rocess-of-la\ provision in the Consti- 
tution, whether of a vrstt~d right or otherwise. 

STACY, J., i'oiicurring ; CIAIII<SOS, J.. c011curring, in part 

-IPPEAL by plaintiffs f r o m  a judgment of Sinclair, J. ,  vacating a 
restraining order. 

-1. 11'. Grahanz d Son, 4'. 'CV. Hamock,  R. 0.  Everet f ,  and Brawley & 
Gantt for plaintifis. 

Attorney-Geneva1 Xanning,  Assisfant Attorney-General A-ash, W .  L. 
Cohoon, John TI'. IIester, L. P. ~ l l c l endon ,  and TY. W .  Sledge for 
defendants. 

AIoa~rs, J .  T h e  chief purpose of th i s  action is to  enjoin t h e  defend- 
an t s  f r o m  bui ld i~ ig  a highway between D u r h a m  and  Oxford v ia  Creed- 
moor. Between these termini the re  i s  a public road which passes through 
the  t o x n  of Stem, and  i s  now, and  f o r  about th ree  years  h a s  been, under  
t h e  colitrol of t h e  S t a t e  H i g h w a y  Commission. T h e  former is  referred 
to  i l l  tlie record as  tlic Creedmoor route, and  t h e  la t t e r  a s  the  S t e m  
route. I n  1923 t h e  plaintiffs and  others filed with t h e  commissioner of 
tlie F o ~ w t l i  Distr ic t  a petition t h a t  t h e  S tem rou te  be la id with a h a r d  
surfacc, arid i n  pursuance of such request t h e  cornnlissio~lers causcd 
both routes to  be sarveyetl. T h e  engineers made  reports,  and  t h e  corn- 
missio~ier  finally recon~mended t h a t  the  defendants adopt  t h e  Creedmoor 
route a s  tlie permanent  highway bct~veen t h e  two county-seats. . i f ter  
due consideration, the  defentlants concluded t h a t  t h e  Creedmoor route  
was t h e  "practicable and  feasible location," a n d  ordered t h a t  i t  be 
adopted a s  t h e  permanent  line of t h e  h i g h r a y ,  a n d  t h a t  maintenance of 
the  Stem route be continued pending t h e  construction of the  new road. 
T h e  plaintiffs subsequently obtained a temporary order  restraining the  
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construction of the Creedmoor route, and the lnotiol~ to sontinue it until 
the final hearing was considered by Judge Sinclair upon complaints 
filetl respectively by the original plaintiffs and by the town of Stem, 
which was made a party after the action 11:1d been brought, the answer 
of the clcfentlant, the record e~ideiiee and several affidavits. After argu- 
ment, his Honor rendered a formal judg~ricwt, acatilig tlie temporary 
order, and the plaintiffs exee1)ted and appe:tlctl, assigning as error the 
jutlgmcnt given and his I-Io~~or 's  failure to find the facts upo11 wliich the 
judgnlent was based. 

Tlw second assigiiment is not sufficieut ground for rxc r sa l .  111 the 
first pl:m, his Honor found sucli f x t s  as he deenletl essential, ant1 
ern1)odied them in the judgment. M o r e o ~ e r ,  in a suit of this nature the 
appellate court may re\ iew the ex iderlce alid determine questions of fact 
as well as of Ian.  d o n ~ s  ts .  Bo?jd, SO N. C., 228; X a y c  v .  C07)21 s . ,  122 
K. C., 5 ;  I l ooXcr  I ) .  Greenvi l le ,  130 S. C., 472 ;  I l y a t t  21. D e l l a r t ,  140 
N. C., 270; Lee v .  lVnynescz l le ,  184 S. C., 565; Schoo l  Comrnz f t ec  v. 
Bcicr~d of Educn t lo i l ,  186 K. C., 64.1. 

The outstanding question is n l ~ e t h t r  there is I.('\ c r ~ i  ~ 1 e  e1'ror in the 
judg~nent.  The  plaintiffs contend that  the State IIighv ay  Co~mnission 
is au  administrative body, clothed only nit11 sucli tliscr-tionarg p o ~ \ e r s  
as are essclitial to the perforriialicc: of its prcscrihed tlutici:; t l ~ a t  it I I I : ~ ~  

change, alter, or discontinur. parts  of rontls to avoid grade cro.sings aucl 
curves, to lessen distance, and gericrally to take adv:intage of toljo- 
graphical coiiclitions, but that it is not :lutliorizecl to aharldoi~ n tlmig- 
natcd road connecting county-seats and built1 a l i o t h ~ r  elwwliere hctu  cwl 
the same t e m l i n i .  They insist that  tlic map referred to in thc act by 
which tlie comniission n as rreatcd c o n t a i ~ ~ s  an outlinc~ of tht. I ) a s t i c ~ ~ l n r  
roatls which the Lrgislaturc desipntecl and approvrd, and that a nia- 
terial departure tlierefronl ~vould constitute a hrench 01' the q ~ i r i t  and 
purpose of the law. 

1 1 1  view of these contentions, it  I~ecomcs ncwssary to ( ~ i n m i i ~ c ~  both the 
mall ant1 the net to vliicli it  is appcntlctl. The  act v a s  pnisrtl in 1921. 
Public L a n s  1'321, ell. 2. I t s  purposrs nere definecl. The  State was to 
lay ont, take orel-, establish, co~lqtrust, all(] nsyume co~itrol  of certain 
higli~vngs, to lnalre n hard surface for thenl as rapidly ,rs j)ossiblc, :~nd  
to iilaintnin the cntire sgstcnl, thc niaximum mileage of wllic~ll n as to 
be npprosiinatcly fifty-fi~ e hu~~t l r rc l  mlcs .  Sectiom 2, ?, 4. 111 s e c t i o ~ ~  
7 n p p  a r  also thc follon.i1lg l ) r o ~  ision- : "The tlesigliation of all roatls 
comprising the Sta te  Highway system, as proposed by the Stat(. Iligli- 
n-ay Coiilmissiol~, shall be mapped, and thrre shall be publicly posted 
a t  t h e  courthouse door in every county in the Sta te  a map of all the 
roatls in such county in the State system; nntl the board of county com- 
missioners or county road-gorerning body of ~ac11 cou~lty,  or strcct- 
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g o v r r ~ i i i ~ g  body of c,ncli c i ty  or ton.11 i n  tlw Statt', sli:~ll 1 3 ~  iiotifit~cl of 
t h e  routes t h a t  a r e  to be selrc,totl n r ~ d  ~ i ~ : r t l t ~  :I 1):1rt of tl~c, S ta te  system 
of liiglir\.:~ys; n ~ ~ t l  if no ohjcctioll or lj~.ott'st is 111:rtlt. hy t l ~ c  lmartl of 
county coiiisiiissio~~c~ra or  tlic connty roa t l -go~-c>r l~ i l~g  hocly of ally t2cjn~ity. 
o r  s t r c c t - g o r c r n i ~ ~ g  hotly of m l -  (zit. o r  t o ~ v i ~  ill tlitz State, n.itliiii sixty 
days af tcr  t l ~ c  iiotific~atioi~ Iwforc I I I ( ~ I I ~ ~ O I I ~ ~ I ~ ,  tli(w and i n  that  c a w  tlif 
saitl ro:~(ls o r  s t r w t s  to ~ ~ 1 1 i c l i  110 objwtioiis a r e  I ~ I : M ~ C  s11;lll be ant1 W I I -  
s t i tutc  l inks o r  par t s  of the  S t a t e  llig11w:ly system. I f  ally o b j e t - t i o ~ ~ s  
a r e  made  by t h e  hoartl of c o u l ~ t y  co l~~ni i s s io l~crs  or county road-govcr~l- 
ilig body of m y  couuty, o r  s t rec t -gowrni~ ig  holly of any  city o r  ton-11, 
the  ~vlioltl n i n t t t ~  sliall bt, llclartl niitl c lc . ter i~l i~~cd 1jy the  St:ltc 1Iighn:ly 
Col~imission ill sessiol~, u l~ t lc r  such rul(1s nilti rcgul:~tioris as  m:ty be lait1 
don-11 by t l i ~  Statc' IIigl~\vn,x- ( 'omri i iss io~~,  11otic.c~ of tlw t i~r~c l  :111(1 p1nc.c. 
of hcariug to he girc.11 by t h e  Stat<, IIiglin.ay (I'oi~ln~is~sioii a t  tl~cl court- 
house door in tlic cou11t~- ant1 in  s o ~ ~ i r  ~ ~ ( ~ ~ v s l m p e r  published ill t l ~ c  
c o u ~ i t -  a t  least ten days pr ior  to the  licwiiig, niitl the tlecisioii of the  
S t a t e  IIigll\vny Coii~riiissioii shall be final. m a p  slio~ving the p r o ~ m s d  
roads to  coiistitutct t l ~ c  st:ltc I I i g h n q  systrm is licrcto att:~clic,tl to this  
bill and  sriatlc n par t  llcrcof. T h e  roatls so s l ~ o n i i  call btr t~liniigetl, 
alrcrcd, atltlt>tl to, or tliscontiliuctl ljy tlic S t a t e  IIiglin.:~y C'oi111tii4ol1: 
l ' i ~ o u ' d d ,  110 roa(ls sliall bc r l ~ x i ~ g c ( l ,  :11t(wd or  t l i s t m ~ t i ~ i u e d  so :IS tn 
disconnect couiitj--seats, prilicipnl to1r.11~. S t a t c  o r  S n t i o ~ l a l  p u r l i ~  or 
forc,st reserres, p r i~ ic ipn l  S ta tc  inst i tut ioi~s,  :mtl li igli~vay s y s t c , ~ ~ ~ s  of 
o t l ~ c ~  st:~tes." 

13). scctiou 10 tlic, comiiiissioli is vcstetl with cer tain ljonors, a~iioiig 
11-liicll a r c  tlicscl: ( 'To  takc ovcr ant1 a.ssrnlie exclusive c o ~ ~ t r o l ,  f o r  thc~  
bcii~cfit of the  Stat(., of ally csii.ti11g eo1111ty or  to~virsliip roatls. niltl to  
1or:rtc alitl ncqnirc rights of n.:~y f o r  a n y  ~ i e ~ v  roncls t h a t  m a y  be iicccs- 
s a y  for  n Stat( ,  h i g l i ~ v a , ~  P ~ Y ~ C I I I ,  ~ v i t l ~  ful l  p o v w  to \ \ - i t l t > l l ,  i~~loc.:~tc~, 
c l i : ~ ~ i g ~ ,  or altt'r t l i ~  grntlt, o r  l o c n t i o ~ ~  t h c w o f ;  to cl ia i~gc~ or i ~ ~ l o c ~ a t c ~  :IIIJ-  . . 
wlstilrg roads that  the  S t a t e  TIigli~vay C ' o i l ~ ~ ~ ~ i s s i o ~ i  111:1y I I O \ \ -  on.11 or 
11i:ly :~m~ui re . "  

TVc tlii~llc it  n-ill :~lj])c>ar, froill :I cnrc,fnl rc~ntliiig of tliew sec*tio~ls, that  
t 1 1 ~  ro:rtls outliiretl 011 t l i ~  m : ~ p  T ~ W C  iiit(wtlo(1 ns :I t t w t : ~ t i ~ t '  n1i,1 iiot :IS a 
c o l ~ ~ l ~ l e t c ~ t l  or fin:~l .s,vstc~~~i of 11iglin.ays. I ? o ~ i  ~ ' O I ~ L / I L ~ , V , S ~ ~ ~ / I ~ J ! . . S  I , .  l l ; , q l ~  
IIY(!/ C l o i ~ i m i ~ s i ~ n .  1S.j S. C. ,  . j G .  Tl i ty  \vwe rcf(,rrr,d to ill tlrt, a r t  as  
c o n ~ p r i s i ~ l g  :I systc111 ''l)rol)osctl" by  t11v c*oiii~liissioi~, alrtl :rg:lili :I.; lmcls 
''proposcvl" fo r  tlw S t a t e  I I ig l i~v :~y  >ystoli~. Thoy  v c w  11nt i ~ i t ( ~ ~ ~ t l t v l  to 
hc u~lal tcrable .  111  swtioii 7 the  cnmn~isaion V:LS gi\.i'11 ( ' s l ) l ~ w  jm\\ .c~.  
suhjcct to limitations, to  cha~lgc ,  alter,  add to, nirtl tlinc*olitiiii~c~ roatls; 
m~t l ,  : rpl~awntly,  n.ith :I \.iew to rcmoriiig all  tlouht ;IS to t11v . x B o l ~ c  of 
this pou-cr ill relati011 to t l i ~  q u e s t i o ~ ~  111itlc.r co i i i t l c ra t io l~ ,  i t  \\.:IS rcstctl 
1rit11 the specific r ight  "to cl ia l~gc or rc,locntc niiy cxis t i~rg roads that  i t  
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shall be changed, altcretl or discolltinued if they observe the  malrdatc 
of t h e  proriso. B u t  this  manda te  must  be observed; and  if i t  be granted 
tha t  county-seats, S ta te  parks, Kat iona l  parks, and  forcst rcscrrcs I I L ~  

be identified e.z 2 - i  iemziui, i t  is not so with iwpec t  to  "principal towns" 
or  "principal S t a t e  institutions." As there is no recognized technical 
definition of "principal towns," we a r e  of op i~ l ion  tha t  the  Legislature 
used these words ill a broad sense, to be de te rmi~led  hy tlic conditions 
relat i rely appearing i n  each part icular  case, and  i n  this  sense they a re  
t h e  subject of judicial determination. T h i s  construction is csscntial to 
un i formi ty  of decision, which would be defeated if the quest io~l  were 
Icft entirely to  t h e  discretionary jutlgnlelit of t h e  commission. T o  hold 
with t h e  defendants tha t  the r ight  to determine what  a re  p r i~ lc ipa l  
towns is  to  be referred to the  commission itsclf, and  tha t  their  aetioli iq 
final, except ill case of manifest abuse, nould  be t h e  proper  intcrprcta- 
tion of t h e  act  if there had  been no proviso. I t  is clear, thercforc, tha t  
the  Legislature Jvas liot n i l l ing  to confer such extended powers 011 tlir, 
commission, but  inserted the  p r o ~ i s o  with the  \ - i e~r  a ~ r d  purpose of 
making  t h e  decision as  to  ~ r h a t  a r e  priiicipal towns n i t h i ~ l  the  meal i i~lg 
of t h e  act  a mixed question of l aw and  fact ,  subject to  judicial rc\-iew 
a s  i t  ordinari ly  prevails i n  such cases. contrary rul ing would he to 
deprive t h e  proviso, er ident ly intended as  a n  impor tan t  feature of the  
law, of a n y  and  al l  significance. Of course, section 7 and section 10, 
being in pnri materia, must  be construed together. 

O u r  conclusioll is not a t  var iance with the  decision i n  Petcrs 1.. I l igh- 
way Commission, 184 S. C., 30, or Road Commission 1 ) .  TI i~hwir j  ( 'om- 
mission, supra. T h e  former concerned a local act, and  ill t h e  la t ter  the 
construct iol~ of the  proviso i n  section 7 was neither p r e s c ~ ~ t e d  1101' dis- 
cussed. 

T h e  plaintiffs contend t h a t  the  name of S tem appears  011 the map ,  
indicat ing the route  which they advocate, and  tha t  S tem is tlleroforc a 
'(principal town." W e  1 i a ~  c clisapl)rovd th i s  construct iol~ mid have 
concluded, a f te r  a critical examination of t h e  record, tha t  S tem is not 
a pr incipal  t o ~ r n ,  n-ithin t h e  meaning of t h e  act. 

I t  is  fu r ther  insisted on bchalf of t h e  plaintiffs tha t  if S tem is  not a 
pr incipal  t o ~ v n ,  and if t h e  tlefe~ldants cxcreiserl discretionary power 
which was not i n  conflict with t h c  proriso, they acted oppreqsivcly or  in  
bad fai th .  W e  do not concur. T h e  tlcfcndants came to tllcir c o ~ ~ c l u s i o n  
a f te r  a patient hearing and a personal inspection of the  proposed ro~itcq. 
and were impelled, as they declared, by  their  judgment as  to "the best 
interest of t h e  State." 

T h c  plaintiffs finally coi~tcmd tha t  land has  been bought a114 llorntq 
have been built  along the  S tem route, a i d  t h a t  while no vested r ights  
have accrued, t h e  adoption of the  Creedmoor route  n-as the  tletcrmina- 
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ST.\CT, J., c o i i c ~ r r i i r g :  R o i d h i l d i n g  is  not u ~ i l a t t t ~  of tIr:l\vi~~,g 
l i i i c ~  npoll :I i m p ;  it  p:wt:~kt>s of s~ ' i ( ' l~t i f ic ,  r a ther  tll;r~r leyislativc or 
judicial, cngiuecriilg. Tl ic~ t o ~ ~ o g r a l ~ l ~ y  of the  c o u l ~ t y  111nst 1 ~ .  ? O I L -  

s i t l e i d  K i l o n i l ~ g  th:rt tlicl systcili of "proposctl ro:ltIs"--~rotc, tlicl l a ~ l -  
g:.uagc:-tlesig11at~tl on the m a p  ntt:lchctl to  tlie act  of 19.21, inust iieces- 
snrily he tentative, aud  r c a l i z i ~ ~ g  tha t  o r o n o n ~ y  ill I ~ u i l t l i ~ ~ g  :I 111,t\vork of 
S t a t e  I l i g l ~ ~ r a y s ,  a s  n-cll as  ii~telligeilt  construction of said roatls, would 
require espcr t  cwg-i~rccril~g ant1 scic~nt,ifit~ 1ora1 io~r ,  tlle Lcgislatuw crc~atctl 
a S tn tc  I I ig l~n-ay  Coii~il~issioii  ;111t1 n.isv1y corif'(wet1 1111011 it t 1 1 ~  ;lnthority 
to "cll:r~~gc, altcr,  at111 to, o r  tliscol~tilruc?' ally of the prc~posctl rontls so 
s1~on.i~ upon  t h e  Icgislativt' ninp, subjer t  o ~ l y  to the  f o l l o ~ ~ . i ~ l g  li~ilit:ltioii : 
" P r o ~ l i d c d ,  no roads sll:lll bc c.liai~gctl, altcwtl or discwlrti~~uc~tl so :IS to 
discolluect county-scats, p r i ~ i c i p a l  to\\-]IS, S ta te  or Sa t io l la l  1):1rks or 
forest reserves, p r i ~ l r i p : ~ l  S t a t e  inst i tut ions :111d I ~ i g l ~ n x y  s>-i.ttwis of 
otlier etntc's." 

TTl)oi~ the  1,ropcr r o i ~ s t r ~ r t i o l ~  of this  proviso t h e  11-1101~~ C:IW 1)ivots. 
It will he observctl that  t l i ~  p l ~ r a s c ,  "as shown on saiel ilral)," is irot 

i~rscr tcd a f te r  the  -\vortls, "priircip:~l towns," appearing ill snit1 proviso. 
Tlicsc words, "pri~rc+il):~l to\\.~rs," also al)l)(':w i n  tl~cx c:~ptioll alrtl ill S ~ Y -  

t ion 3 of t h e  ac4t. 1'1:1ilitiffr co~i tc r~ t l  tllat a s  all  the. r o l ~ ~ ~ t y - w r ~ t i  of tl~c' 
100 counties i n  thc Stat( ,  a r c  slion.11 up011 the  i11:111, it  foIlo\vs :is t h e  
lcgisl:ltivc illtent t h a t  tl~c. 11rilicil)al towlis -\\-l~ic.l~ iliny 11ot 1x1 t1isro11- 
1~cc~c11  a r c  tliose, a1111 o111y t l i ~ h t ~ ,  ~vliii.11 II:IVC 1)(~'11 I I : I I H I Y I  011  tlr(1 111rrj1 a t -  
t n c h d  to t h e  act of 1921. Tliis, to iuy ir1i11~1, is i ~ o t  o111y 21 I I O J I  , s ~ ~ ~ / i i f ~ ~ v ,  

but  it  i1,1~)11tc2s to  tl~c. Logi .~lat l~r t t  : I  l)llrl)O.stx to li111it t l i ~  ~ l i s t w t i o ~ ~ : ~ y  
po\\.crs of tho S t a t e  ILig11~v:ry ( ' ~ ~ i l ~ ~ l i s s i o i ~ ,  ~ ~ T . C I I  irr S(Y i o ~ ~ s  7 :111t1 10! 
i n  n innliner wliolly a t  ~- :~ri : r i lcc  ~ v i t l ~  souncl pr i l~ci l ) l (>s of engi~lcwii lg  
ant1 econoinic c o ~ ~ s t r u c t i o n  of I ~ i g l ~ v x y n .  Uiltlcr this  i1rt~~r1)rctntio11, tlie 
au thor i ty  of t h e  S t a t e  1I igl1~vay Coin~nission to c~liallge, :~ltc,r, atltl to, 
o r  tliscontiiluc a n y  of t h c  l)roposctl roatls sllo\v~r upo11 tlic iilap is liinitctl 
to t h e  au thor i ty  to  cliailgc, alter.  ant1 atltl to  tlic roads hc tn .c~v  tlic 
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towns designated on said map, and the word "discontinue," for all prac- 
tical purposes, must be considered as stricken from the act or else cori- 
fined to portions of roads lying between the principal towns as desig- 
nated on the m a p ;  and if any road lying bet~vecn any of said principal 
tonns is discontinued, another must be established in its stead. I n  other 
words, uiider this construction, eyery town desigliated on said map is a 
principal town and must be connected, in some nay .  with the State's 
system of h ighmys .  But  unless a given town appear by name on said 
map, though it be much larger than others shown thereon, the State 
Higlin ay Comnlission n-ould be under 110 obligatiou to con~iect it with 
the State's system of higlin ays. T h e  inipolicy of result arising from 
such a construction is self-evident. 

T o  my mind, the "principal towns," meiitionetl in the statute and 
~ r h i c h  may not be disconnected from the State's system of higliw;~,ys, 
are to be determined by the State IIighn-ay Commission in the escrcise 
of a sound, but not arbitrary, judgment. This position is strcngtliencd 
by reference to the caption of the act, n l ~ i c h  is as follons : ",\1i act to 
provide for the construction and niaintenmice of a Statc systeni of linrd- 
surfaced and other dependable roads, connecting by the most 1)rnctirable 
routrs the various couuty-seats and other principal t o n i ~ s  of e lq  
county in the State, for the dcvelopnlcnt of agriculture, commercial :~ritl 
industrial interests of the State, and to secure bmefits of Federal aid 
therefor, and for other purposes." 

Where the nieaning of a statute is doubtful, its title may l)c cnllctl ill 
aid of construction. E'wigh t  Discriwlinatirln Cases ,  93 S. C'. ,  434; S. 1 % .  

Woo1a1-d, 110 N. C., 770; S. v. Patterson, 134 N. C., 612. 
The  case before us preseiits a striking illustration of why this iutcr- 

pretation should be adopted. I n  locatiug the road I)etucc,~r Durhnni ant1 
Oxford-two county-seats-the State Highway Commis~ion n a s  con- 
fronted with the qucstion as to  whether i t  should adopt tlie northern 
route, running by Stem, or the soutllenl route, ru l~n ing  by Crc(~11noor. 
The  mileage of the two routes is practically tlie same: nut1 C'reotlmoor 
is a larger town than Stcni. ?'he commission might h n ~  c selected either 
route without doing ~ io l ence  to the 1)rorisions of the statute I I ~ Y  untlcr 
consideration. But  to say that the north en^ route niust he sclcctcd 
because Stem appears on tlie map and Creetln~oor dom not is to ignore 
every consideration of n isdoin and csl)ctlie~icy ill tlctcrliii~~ing the proper 
location. I f  this be the correct i~ l tc r~ , re ta t ion  of the statutc, t h c ~ i  thc  
location of a11 the roads in the Statc l i a ~  been settled in a d ~ a n c e  by 
legislative fiat. 

I n  a number of instances the towns appraring on the map h a w  been 
tlisregarded as controlling by the State Highway Commission. The  
commission, on the other hand, has sought to connect the various county- 
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seats a i d  otlicr principal to\vns of erery county in the Statc with hard- 
surfaced or otlicr dependable roads "by the most practicable routes," in 
:~ccor t ln~~cc  with the purpost and spirit of the act as c~pressecl in its 
title ailtl otlicrwisc~. 

I f  the n~eaning of a statute be plain and its proTisions susceptible of 
hut oilc interprctation, its consequences, if objectionablc, can only be 
aroidctl by n change ill the law it-clf. But  \\here the purpose of the 
Legislature is not clearly csprcsscd, i t  is always to  be presumed that a 
statute ~ v n s  intentlccl to hare  the most reasonable and beneficial opera- 
tiou permissible from the la~lguagc used. And nlien a statute is arn- 
bignous in t e r ~ n s  or fairly snsccptihle of t n o  in tcrpre ta t io~~s ,  the injus- 
tice, hardship, or i ncon~c~~icmcc  which is likely to f o l l o ~ ,  the one ~ O I I -  

structio~t, or tlic other, ni:~y 1)c con~idcred,  artd a construl-tion of vliic~h 
the ctatute is fair ly susceptible may htb placed upon it,  so ai: to avoid 
all such objectionablc con-cqucilces altd a d ~ a n c e  what m u ~ t  be prc- 
sumed to be its t rue objcct and purpose. 25 R .  C. L., 1015. I n  short, 
it is ncll  scttlcd that  if the language of a statute be obscure or an~bigu- 
011s and its meaning not clcarly tlesignatetl, the effects an,l  conrequcnws 
of the olle construction or the other may and ought to hc rccorted to as 
important aids in  ( lc termini~~g its t rue meaning ant1 i~itcnt .  2 Levis' 
Sutli. Statutory Coiistructiori ( h d . ) ,  c(~cq. 4%-490.  

Again, in ascertaining the meaning of a doubtful statute, the courts 
may resort to what is sornctimcs callcd the practical conctruction g i ~ c n  
to it by tllose chargod nit11 its cxccntion and apl>licatio~i; a l ~ d  sllcl~ con- 
stniction, nliile not coutrolling, is t31rtitlctl to rcepectful consideration. 
2.; It. C. I,.. 1043. Here  the Statc Ilighway Co~mnissiori and the 
,ltto~.ney-Gencrnl h a r e  interpreted thc act in qucstion at 7 ariar~ce xvitli 
the construction contended for and urged by counsel on behalf of 
plnilttiffs. 

There ir still m~otlic~r rule, nit11 respect to the intcrpr13tation of pro- 
\ ism, n h i c l ~  sl~oultl liot bc orcrlookcd; it is not nniniporta~lt  in dealing 
v i t h  the subject of statutory conqtrnction. ,l proviso which opcrates 
to limit the apl)lirntion of the gcncral pro\ isions of a stntiitc should he 
constr~i(d strictly 10 as to inclmlc no cmc not within tlte l t t tcr  of the 
lworiqo. 1'. 8. 7%.  Di~j i  C O ~ ,  1 5  Pet., 141. 10 I,. Ed., 6S9. , h d  since the 
office of a proriso is not to rcpral the niain proIisions ' ~ f  a preceding 
clause ( to which, as a general rnle, i t  ii: deenied to apply),  hut to limit 
tlicir application, no proviso sliould be construed so as to destroy such 
ge~ieral  pro~is ions .  Grccl~y v. 7'howzpcon, 10 How., 225, 13  I,. Ed., 397. 
Effect s11onld be g i w n  to all parts of a statute when this can be done in 
accortlancc nit l i  recogni7cd rules of construction and without doing 
riolcncc to the spirit of the act. Black on Interpretation of Statutes, 
p p  35-36. 
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"Tlie true rulc for coi~struing a statute, aiid n e  niay sag the o d y  
l i o~~cs t  rule, for a court rcally seekiug to obserr e the nil1 of tlie Legis- 
lature, is to coilsidcr mid give effect to tlie natural  import of the nords 
usc~l. I f  t11cy be esplicit, and rspress a clear, definite meaning, t1ie11 
that n l ca i~ i l~g  is tlit. one ~ h i c l i  shoultl b r  adoptccl, and no cffort should 
LC niatle by going outside of tlie nordr used, to limit or enlarge its 
opcratio~i. L l b o ~ e  all, it  is not to be prcsumcd that the Legislature 
iiitei~tltd ally part of a statute to be inoperative and mere surplusage," 
etc. X l r f i n ,  J., ill I'zigh 2). Grant, 86 X. C., p. 47. 

A \ ~ ~ c l  to like cffect is the la~iguage of TT'alX cr, J., in C'omrs. .c. Hcrzt lc ,  - 
( O H ,  163 S. C'., 1). 119 : "TT-here the laliguage of a statute is free from 
aliibiguity a i d  conr-eys a definite and senilble inearling, thc courts slioultl 
not hesitate to g i re  it a l i t rral  i ~ l t e r ~ ~ r e t a t i o n  merely because tlley inay 
question the wistloni or rxpedicnc.y of tlir eiiactlileilt. 111 such a c.:~sc., 
these arc  not p e r t i ~ ~ e l ~ t  iliquirics for the judirial t r ibui~al .  Tf tllerc 1)t~ 
any unwisdoin or injustice in the law, it is for the Legislature to 
re~rledy it. Fo r  the courts, the only rulc is [fa l r x  s t r ip tu  cat .  I f ,  
tliough, the statute is ambiguous, so as to bc f a ~ r l y  susccpt~ble of lliorc 
than one interpretation, then thc courts may riglitfullj e~c rc i sc  the 
power of coilstruing its la~iguage, so as to g i re  effect to the iiitciltio~l of 
tlie Legislature as the same sllall be ascertained and clcternlilir~tl from 
re lera~i t  and atlnlissihle coiisitlrratio~iq. But  it sliould be understood 
that the intention of the lanmaking poner is to be ascertainetl hy a 
reasonable construction of the act, ant1 not oiic fou~lded on mere arhi- 
t rary col~jecturc. Ihitl it iq a l ~ r a y s  the actual meailing of thc Legisla- 
ture nliicll must be sought out a i d  follonetl, and not the judge'r own 
idea as to what the law should be. Fillally, although m r r g  law must . 

bc coi~strued accortling to the inteiitioll of the makw.;, as eT iclcnced by 
the la~iguage employed to esprcss it, that i i~tcntion is ncwr  reqorted to 
for ally otlier purpose than to ascertain vllat, in fact, was mrant to he 
tlo~ie, and not for tlic pllrpose of ascertaining nha t  thcy l i a ~  t. done, with 
t l ~ e  T iew of tleterminiiig whether it is politic or espcdiciit, for nit11 that 
n e  hal-e notlling to do. TTe Iial e reached the limit of our jnrii;tlictioll 
\rhcn n c  l i a ~ c  certaiiil- found a11d dcclarcd thr  niemiinp. ns the o1)jcct 
1s to nsrcrtai~i  n h a t  tlic Lrgislature i~ l t c~~ t l c t l  to c~lact ,  : I I I ~  11ot \rh:lt i i  
the legal consequence a i d  effect of what they did enact." 

B ~ a r i l ~ g  in miricl these general obserratio~ls ant1 applying the princi- 
ples stated to the circunlstailces of the instant case, I am co~ir.inced that 
the judgmcnt of tlie Superior Court, upholding the action of the State 
H i g h ~ a p  Conlrnission in selecting and adopting the Creedmoor route, 
should be affirmed. The question prcsrntcd is one addressed, in the first 
instance, to the sourd discretion of the State H ighnay  Conimissiou. 
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Tllcrc is 110 cviclcnre that this has beell ahuircl or cxcwised ill all arhi- 
t rary and unreasou:rble Iilanlier. Sthool  C'o~ri.  1 % .  U i m , ~ l  o f  Ed.,  1% 
AT. (1.) 613; l irodtzus 1'. Groom, 64 S. C., 244. 

I t  is colitendecl by Stem and Creedinoor r i q e c t i w l y  that c:rch i.: a 
principal toll 11, betn e m  Durham and Oxfortl, n l ~ i c h ,  undcr t l i ~  htatutc, 
may liot be disconnected fro111 tlie Statc's s,vitcrn of liighn q s. Hwe ,  
tlml, n e   ha^ c a control crsy o w r  the priiicipality of tn  o ton 11s. Wllo 
is to clccitle the qucstion! It inust b~ dccitlecl 1)y soint'l)ody before the 
road fro111 Durham to Oxford can bo built, or hcforc it can he fillally 
located. I11 my opiiiion, it must be dctermincd by the State Highway 
Conmlission in the cxel*risc of a souid  discretio~i. sub.lect to jutlicial 
re] icw oidy ill case of abuw of divrction or nllcn the authority repowl  
in tlic cornmission has hccll cscrciscd in an  arbitrary m d unreasonable 
mamicr. This, i t  seems to me, is in keeping with the lcgislativc intent 
as cxprrisccl ill tlie statutc. Tlic fact that  Stein is s l lo~rn ou the map 
att:tcl~ed to tlic act of 1921, nild Creedmoor is not. is ail iiiilnaterial 
ciicunistance, nliicli is ncitbcr controlling nor persuasive. I t  is the 
cieclnrcd purpose of tlie law t1i:lt the rarious county-wats and o t h ~ r  
priiicipal towis should be conr~ccted "by the ~ilost p r a c t i c ~ l  routes," such 
practical routes to be d~terrnined and established by the Statc Highway 

1 recognize the curbing effect of the abore proviso upon the plenary 
cliscrction of the State JIighway Coimnission; and to the extent indi- 
cated thcrcin, i t  must be understood as limited by the lcy+hti~re decla- 
ration, but in the first instance tlir matter is primarily one for decision 
by the Statc I I i g l l ~ ~ a y  Comnlission. Tlle determi~iation of such matters 
is a part  of the dutics :tnd respolisibilitics imposed upon i t  by the 
statute uutler nhich  it was created. The  cornmission mag not establish 
m i l  build roads without conl~ccti l~g tlie county-scats and principal t o ~ r n s  
of the Statc. T o  (lo otlicr\~isc, or to build roads wi thoi~t  making such 
coiniections. n-oulil he an arbitrarv ;11ic1 u~ircasonahlc exercise of its 
pon.clrs. Sotl i ing of this ?art appears oil thc prorent rwortl. 

The  dccision in R o a d  ( 'c i~t l .  1 % .  1 I i g h 1 r . a : ~  Corrr., 185 N .  C., . j G ,  accords 
\\.it11 this position : ~ n d  is prac~tirally c - o ~ ~ t l d l i l ~ g  011 tht. tllic,stion lierc 
lwcw~itcd. Sec, also, I'cterx 1).  I l i q l ~ r ~ x , y  Corn., 184 K. C., 30. 

C ' L A R I C S O ~ ,  J., concurring, in part  : I concur in so much of the opinion 
of XI.. J u s f i c c  . l t l u n ~ s  as is gcrinain to thc nlaili contlo\crsy here, in 
nliich he says: ((I t  is clear, thcrcfore, that the Legislature nns  not ni l l-  
ing to confer such extcndcd powers on the commission." 

The plaintiffs, on behalf of tlicrii~elvcs and other citlzens and prop- 
erty owners of Durham and Granville counfies, bring t l ih action pray- 
ing an  injunction against the Sta te  I I i g h ~ r a y  Commission from abmi- 
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dolling nllat  is knon-11 as the ('Stem Route'' bctneeii the cou~ity-wt~t* 
of D u r l ~ a n i  ancl G r a n ~ i l l e  coul~ties, the ro:d rcgularlp  tali(,^^ o\c>l. 1, 
the Statc EIigli~vay Commission antl used for qevcral yearq a3 part  of 
thc Stnrt. ~ y s t c m  ailtl kept u p  ly tlie State, a i~ t l  nlakilig : I I I  c l i t i r t l~  
IICW r(,~ite, k1101v11 as the "Creetlmoor Rimto," h t n  (Y 11 t l ~ c  t\\ o cBouilt\ - 
wats, slid illillii~lg the new roatl almost par:~llcl to tlw old. s o ~ ~ l c  3 to 10 
rll~les ilistallcc apart  from the old Stem Route and going by Clr(wl~noor. 
E::1c~l1 roiitcb is ahoiit 29  niilcs and thc. liai-(I-surfacing will cost :~hout the 
W I I W  for cac.11. This is: an important nlattc'r, as tllcz cost of 11:1r(l-~ur- 
fac i l~g t ~ t l l r r  roatl n ill be about $1,000,000. The only question involved 
iq, IIas the State IIigllnay Coiriiilis~ioli the 1 1 o u ~ r  alld :~lithority ill its 
1rg:il clivrc't~o~l to liialw this cllailge? V c  must i i~ t i rp re t  thil Statc 
l l ig l inay Road -\ct for the answer. 1 1 1  the interpretation, to get the 
iiltcirt of the Legislature-the polar star-ve arc  ~errl l i t tct l  to examino 
the ~ \ r i t t ( ' ~ l  ( l o ~ u ~ i ~ i ~ i ~ t s  that  the Legislature hat1 bcfore it o11 the passage 
of the Statc High\\  ay Alct-not as binding, but persuas i~  e. Especially 
is this so if the nienning of any n ortl or p l l~ :~se  1s ambiguous, as is roll- 
tcntled ill the case at h:~r-pi+incipal toll 11s. 

J I r .  .Ju\lcccj S n n f o r t l ,  of the S u ~ r c r n e  Court of the C.  S., ill I.:/ c m r t l  
L'. Day  (opinion (1~li1 cred 9 June,  1921), adrance sheets, in col~s t ru i i~g 
TI licthcr all act of Co~lgress n a, arbitrary and uilrcaso~lahle, collsidcrcd 
the lmblic l~cn r i~ lgs  before the Judiciary Conlnlittce of tlie Ilousc ailtl 
the rcport of tlir~ conmitter  fouiltled on the hcurings, as h a r i n g  on the 
act ~ i l ~ i c h  the Court n as called upon to co~~strucs. I3y al~:~logy, to con- 
strue the present Statc I I i g l ~ n a y  -let, it is legal a l~t l  proper to ro~liitlor 
nhnt  the Legislaturc hat1 bcfore them nhcw they passed the prcscnt 
State H i g h r a y  Act. 

T h y  hat1 a bill elltitled as follon s : 
"Sortll Carolina Good Roatls ,\ssociation-Suggcstctl Bill : To pro- 

r ide for the construction and maintenance of a Stntc system of hard- 
s u r f : ~ ~ t l  and other tlepc11dal)le highn ays, torctlicr n it11 niap, o i l t l i ~ l i ~ ~ g  
suggested coi~struction districts for an  equitable distri1)utioil of con- 
struction funds." 

T3y a careful reading of t h i ~  ((~uggestcd bill" and the State IIiglln ay 
*let, Lnws 1921, ch. 2, the t n o  bills are practically similar, nit11 a few 
change.. . The  map in each bill is the same, except for some atltlitional 
roads antl the towns they nen t  through added to thc i m p  in the act as 
passed. Each hill has the same towns narncd on the map and the acltli- 
tional towns added through which the roads to he taken over by the 
State were to run-from county-scat to county-seat. Each map had 
"Stem" and the road from tlie county-seat of Durham to thc county- 
seat of Oxford to run  through Stem. 
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Pa r t  of sertioli 7 of the act of 1921, cli. 2, is as follonli: 
"Ei f t j  -fi\ e huntlrcd (3,.i00) milts shall be tlie approxil late riiasiniur~l 

lillut of l i i l leag~ of the State 1Iigllw:ly Systcm. The designation of 
a11 roads conlprisillg tllc Statc Higlinay S)stcnl as prol1ow1 1 ) ~  tllc 
Stat(. Illglin ny C'omnlislon sliall be n i a p p ~ d ,  ant1 thrrc i l ~ a l l  b(x l~ublicly 
l)o\tcd :it the courtl~ouqc tloor in every county ill thr~ Sta tc  n mnp of all 
tlic roads ill such coullty ill the Statc sgstcnl, a l~ t l  the bonrtl of county 
coi1ilni4oi1cm or coul l t  road-go\ erlliilg hot1 of cwll coullty, or strt8et- 
g o ~ c r ~ ~ i ~ r g  hotly of each city or tovtl in the Stat(., shall he uotifictl of 
tlie routes that  are to be selected and made a par t  of t l ~  Statix systtnl 
of l~ ig l inays ;  aiitl if no objection or protest is rriatle b tlic I)oartl of 
conilty corimiissioiiers or t l i ~  county road-gowruing hotly of :illy eoul~ty, 
or street-go\ erliing body of any city or tow11 in the State within sixty 
(lays aftcr the ~lotification before mentioned, thcn and ill that casc tllc 
said roads or streets, to nllicli no objections are made, s11:ill he and coil- 
stitute links or parts of the State H ighnay  Systcni. I f  any ohjectioils 
a rc  ~ l i ade  by the board of county comnlissioncrs or county ro:dgowrli-  
i ~ l g  Imdy, or any county or strcct-go\erning botly of an! city or toun.  
tlic \\liolo n1attt.r sliall he heard and tleterininetl by tlie State I-Iiglinaj 
Commission ill session, undcr such ruler mid rcgulatiolis , ~ s  mag he laid 
donn by the Sta tc  H ighnay  Comniis4o11, notice of the tinic mrtl placc 
of 11t.aril1g to be given by the State Highway Conlmissioii a t  the court- 
llousc tloor in the coui~ty,  anti iii some newspaper publislied in tlic 
cout~ty,  at least ten days 1)rior to  tlic lic'aring, antl tlir. d~cis ion  of the 
St:~tv I I ighnny Conrniiwion sliall be final. -1 map sh01~'rng f l r ~  pro- 
po\((1 ma t l s  l o  cons tr t~aie  t h e  S f a f e  f l i g h w a y  S y s f c n l  ic h e r c f o  a t f a r h r d  
t o  f iris  O r 1 1  ant7 wade n p n r f  he reo f .  T h e  rocrils so a l r o m ~  can  hc (11( inqed,  
t r 1 t ~ r . i  t l .  t r t ld i~ l  t o  0 1 .  (lit( o n f z r i ~ ~ ( ~ t l  l)!/ tlr e  S f a t c  Tliglr w a ~ /  Co~ntr~ivaion ."  
Tlllii f a r  I~otli scctious of the act as passctl a l ~ d  the "sugg~stcd bill)' ~ W C  

~iiiill:lr alld the ahme in italicq is tlir rsact language in both hill?. 
The  " w g g e ~ t ( ~ 1  bill" gare the State Higllnny Coinliiis~ion tli~crction, 

ant1 thc~ courts could not interfere wit11 tlie discretionary 1)olrcrs con- 
ferred milcsq their action is so clearly ~~nrcasonahle  as to amount to all 
oplwcssi~ c :~nd  nrnlrifcst ahuw of tlic tliscrcxtion confcrrcd. I I  i o ~ l  11. 
S t  I r ~ o l  f ' o ~ n m / f i i ~ ~ ,  1 . jS X. ('., 1% ; S ( k o o 1  ( 'c~rrzmittoe 1 ' .  Roclrtl o f  Er l~c -  
r o t i o n ,  196 N. C., 647, antl numerous cases cited. 

n u t  tllc Legislature ~vonltl not accept this "suggcstetl bill," g i r i ~ ~ g  
this discretionary povcr, but added in tho bill as passetl, in qection 7 .  
s u p r a ,  this proviso: " P r o l ~ i d e d ,  n o  roads  shtlll be c h a n q e d ,  a l t ~ r ~ d ,  o r  
discontinzrcd so a s  { o  d i s tonncc t  taunt?/-seats, p r inc ipa l  t ~ ~ m ~ c ,  S f a f ~  o r  
S a f i o n n l  11nrX.c o r  forcct r e sc r rc s ,  p r inc ipa l  S f a f e  i n s t i t u t cons ,  a n d  h i g h -  
~ ~ a g  sys fewls  of o the r  Stafes." 
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The  Lcgislaturc n~oultl take 110 chances. T l i e  liatl the map in the 
"suggested bill" before them, mid on it nere  marlred the ton 11s tllrougli 
n.liic11 the roads ne re  s l io \ \~ l  to ru~i-from county-scat to county-scat. 
They added to tlie 1x11) mow roatls and put tlow11 the tonlis tllrough 
I\ liic.li the roatls ncre  to run. Tlicy uietl the TI ortls " l ) r i~~c i l~a l  to\'ii~$.') 
The  legislators saw 011 tlw iliap thcse tonus marlrctl. Why put thc311i 
on tlie niap if they v e x ,  ~ i o t  ~ircnc  cprl to l l  12s ' The) I\ ere responsible 
to their col~sti tuc~~lts  for n hat tl~c'y (11 (1, nut1 tlii y tlelibc~ratc~ly $:lit1 ill 
the 1 ) r o ~  1" that  n o  road ,  d1ull bc e l~a i lgw l ,  d f i  , i d  0 1 .  t liaconl/ilrrtd 5 0  

a s  t o  tliscon?zect p r inc ipa l  tozcns. Wlmt is the luenrllng of (1iiconncc.t 1 
Wellster defines it as follon s : ' T o  t l i swl~ c i  the u l i i o ~ ~  or C O I ~ I I ( Y ~ ~ I O I ~  uf ; 
to disunite; to s e v r ;  to se l~ara te ;  to tliiperscl." 

I f  the touirs marked on the rnal) ncrc. not prtn( (1 ,uI  t o w i ~ r  iuid the 
to\\ 11.; tllc Lcgislatuic had in mintl, n h a t  noultl t l~c re  be to t l i ~ ~ o ~ i ~ i t ~ t ,  
' ( to  d l%d~  (' tile LI I I~OI I  or C ~ I I I I ( ~ ~ ~ I O ~ L  of"; ('to dikunite" ; '(to i c ~  cr," c~ t c  ! 
I f  t l ~ .  cons t ruc t io~~ licrc g i ~  en n as not the l~ i tmt ion  of tlie I2"gid:~ture, 
the nortl c l l s c o n n c ~ t  is ~ l ~ a ~ ~ i ~ ~ g l e s s  ill the act. The nortl not o111y a p p l ~ e >  
to thcb to\\tls 011 tllc I I I : ~ ~ ) ,  but to  tho St,~tc, or S a t ; o ~ i , ~ l  l~nrkk, or fur( ,t rcb- 
scnrs ,  priiicipal State lnstitutloils ant1 liiglin a 7  systcws of other Statc-. 
('l.e~~I111oor \ \as ne\ er conircctetl on tlie sp t e ln  to tliscotillcct, Stem TI a\, 
m i l  ~t cannot be tlisco~~t~iiuecl uitliout r~laliir~g :L nortl, tht. 11ie:xliing of 
nliic~li is u t l l  l i~~o' i \  n ill the I.:i~glisll la~lguagc, sc>nsclci.;. 

Swtioii 10 (b)  of the State H ighnay  Act, s u p r a ,  docs not ill airy 
I \ : L ~  c2i:mge tlw construction and n ~ c a l l j ~ ~ g  1)ut oli pru~(//ml ti111 117 :I- 

lmng  thc ton 11s i~iarlwtl on the map, :c~itl tlie h g i - l a t u r c  so ulltlcr~tootl. 
Tlmt s t ~ t i o n  is as follo~rs : 

"To talic ox er ant1 asyulne cxclusi\e coiltrol for the bciirdit of the 
State of any misting county or tonlrsliip roacls, an(1 to lorate ant1 
arquirc~ rights of n a y  for ailj ncn ro:~tls that iuay be iiccc~\*:n.y for a 

Stato h ighnay system, n.it21 full po\\cr to niclen, r~ locatc ,  c1i:rngc or 
alter the grade or location thereof; to r l~ange  or rclocatc mly c x i s t l q  
roacls that  the State Highn ay Conil~iisi~on may non ov n or 111:ty :I('- 
quire," etc. 

This section, construed wit11 tlic pro\ iso, s z rp~  a ,  clearly illcall\ to 
change aricl relocate Lct\\ee~i thc p,oiccljcrI fou 71s on t l ~ c  illall. Thik 
rncar~s to change grades, to nlake shorter routes betnecn the pri~icipal  
tomns on the map, to avoid railroad crossings, to go under railroads, 
ctc., so as to cheapen constructioll along the fixed route as nlapl~etl 
betneen tlie county-seats, but tlie State road must go through, or near 
to, the principal towns on the map. 

The  construction of that  part  of chapter 2 of the L a n s  of 1921, 
relative to this controversy, has only been before the Court in the case 
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of R(,ntl Cowmiosio)~ of Et lgccombe C'o. P .  Sfafc Iiiqlt r a g  C ' O ~ H I I I  i o s l r i ~ ~ ,  

1.'; S. C'., . i G ,  but t h e  facts  a re  so tlissimilar t h a t  t h e  t l e c i s i o ~ ~  ill tha t  
ease ca1111ot bta c o ~ i s i ~ I c r ( d  as  au thor i ty  i n  t h e  i l l s ta l~ t  case. T h r r c  the  
cffo1.t \\:IS I I I : I ~ ~ Y  to  s h o r t c ~ i  a li111< in t h e  liiglinay betwccll H a l i f a x  a ~ l d  
Tarlmro, to  wit,  tha t  pnrt  bctnecn Scotland Seek and  hloorc's C r o s q i ~ ~ g .  
1 1 1  this  ~ : I S P  i t  1:- :I ( w ~ i i l ~ l c t ( ~  a h n ~ ~ ~ l o ~ ~ l ~ i c ~ ~ t  of t h ~  elltire road f rom hc- 
g i ~ l i ~ i n g  to (wtl as  s h o n n  011 the  inn13 f r o m  t h e  coulity-qllat of D u r h a m  
to rhc t.on~rty-v:rt of Gr:111~illc, alltl ill i w o u t i i ~ g  t h e  hiqhn a y  b c t n c w  
t ~ o  l m i ~ t s  ill difYcrc11t 1):u.ts of the  counties. There  t l ~ y  did llot tlis- 
co1111ect a pr incipal  towli, as  Hohgootl (on  tlie m a p )  is on tha t  p a r t  of 
tllc 11igllI\ a x  systc~in ru1111i11g f r o m  I1alifa.u ill I I a l i f n s  ( ' o u ~ ~ t y  to Wi l -  
l i an l i to~ l  ill ? r la r t i~ i  C o u i ~ t y ,  ant1 Spcrtl  was all u m ~ ~ c o r p o r a t c c l   illa age 
(11ot on tlic m a p ) .  I n  tlie i ~ i s t a ~ i t  case, t h e  town of Stein, one of the  
pr incipal  ones of the  county ( a n d  on t h e  m a p )  is discol~nected. 

T h e  ton11 of S t e m  v a s  n ~ a t l c ~  a p r t y  plai l~t i f f ,  aud allcged: 
(( '  3 I ha t  wit1 ton11 of Stem n n s  i ~ l c o r l ) o r a t ~ d  i n  t h c  year  of 1911, and  

now lins :L popula t io~l  of 300, n ~ l d  i t  is  t h e  second largts t  tow11 ill t h e  
c o ~ u ~ t y  of G r n ~ ~ r i l l c ,  with t h e  esecp t io~l  of Oxford, the  c o u n t y - s a t  of 
saitl conllty, and is 1oc:~tecl on tlie prcscnt I l i g h ~ r a y  leat l i~ig f rom I h r -  
liairi to  Osfortl ,  b c i ~ l g  twcirty miles f r o m  D u r h a m  a11t1 c l c ~ e ~ ~  miles 
fro111 Osfortl ,  and is one of t h e  pr incipal  t o n u s  of the  c o u ~ ~ t y  of Gra11- 
rille.  

"That  t h e  tlcfcntla~lts n c r e  v i t h o u t  authori ty  to  rimkc a decision to 
t l i s c o ~ ~ t i ~ l u c  $aid highway through said to11 11 of S t e m  ac, a par t  of the 
St:rtc system of h ighnays ,  and  to l a y  ont a ~ l d  construct 1 nen route  by 
the> t o v u  of Crcctlnloor, whicli \rill cut  tlie said town of' S t e m  elltirely 
off fro111 t h e  said Iiiglina,v ant1 ni l1  cause :I great  loss to t h e  ci t i7~11s 
of wit1 t o n l ~ ,  r o r n ~ l i n ~ ~ i t y  ni~t l  w t i o ~ ~  ill nhicl i  i t  is loc,~tc~t l .  u h o  11;11e 
bought 1a11d :111tl built  l i o ~ l ~ c ~ s  nlong said h ip l ivay  upon the  f a i t h  tha t  
the  s : l i ~ i ~  noultl  b t ~  c o ~ l t l ~ ~ u o t l  :IS :I pnr t  of tlie S t a t e  I I ighway system." 

Fl.oni :111 tllc facts  as  t h t y  appear  f rom the  entire record, I th ink  the  
Stat(.  I I i g h n  :1y C o i n m l s s i o ~ ~  (lid not h a r e  t h e  1cgisl:i t1r.c 13011 cr or 
authori ty  to  ru11 the  S t a t e  roads csccpt through or Ilcar t h e  t o r n ~ s  as 
scxt fo r th  011 t l ~ c  111:ip; that  by l c g i s l a t i ~ e  ~n: l~rt la tc  tlic to\r~iq na~not l  011 

the  I I I : I ~ ,  liy clear illtent, 31 c w  to remain oil a highway r u n ~ i i ~ g  f r o m  
n county-seat to  a cou~lty-scat ant1 were lirincipnl t o z c m .  I do not be- 
l i e ~  (, the  bill n oultl 11:lrc 11cc>11 p t ~ s s ~ t l  if the  Lcpislnturc 11:1tl thought t h a t  
t h e  m a p  \ \ a s  a "scrap of p a l m , "  and t h e  t o n n s  11anwt1 on thc m a p  
wcrc pu t  there n i t h  no nlcmiing. T h e  Stern Route  was, taken over as 
a par t  of the  S t a t e  H i g h w a y  System, through Stem, by  tlie S t a t e  H i g h -  
n a y  Colnmission, i n  accordance with the  statute, and  h e  road main-  
tained by  t h e  State .  Counties can  build al l  t h e  roads they want  to, 
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b u t  tlic,y did ~iot-they liinitecl tlicni i11 goiug f r o m  m u ~ i t y - s e a t  t o  

county-wat ,  to  go by pr inc ipa l  ton11s. T h e  t o ~ v n s  011 tllc iriap n e r e  
t h e  p r inc ipa l  t o n n s  i n  the  minds  of the  Lrgis la ture  n hen the  act n a s  

passed. 
Tho crcator  of th i s  act, t h e  Legislature, used 1angu:rge pos i t i \ e  a n d  

u i ~ e q u i r o c a l :  ((A-o roatls sllall be cliallgccl, altcretl or  cliscoiitinuecl so 
as  to  d i a ~ o n ~ t e c t  pri1icil)al tonns."  T h e  0 1 1 1 ~  ton11 on t h a t  rou te  on t l l r  
m a p  n as  Stcln. T o  disco~inect S t m l  TI ill lnalic t l ~ c  :I( t svl~scleis a d  

rnen~iiiigless. 

(Filed 21 Junc, 1!)24., 

1, Schools-T:~~atio~~-Eo~1ds-Htntutes-Coal Law-Estoppel. 
The Private 1,nn.s of 1903 cwated a school district cotern~inous wit11 

n city's limits or those \vliicl~ may thereafter bc estelidctl, giviii;' the 
scl~ool authorities thc pon-er to pcrmit c11iltl1,cn to go to tlic public scllools 
n.110 may resitlc outsitlc of tlict corpoi.nte Iiii~its 1111011 ';11(,11 t(~1111s ;IS tll(>y 
may deem just and fair,  m ~ d  comlrlietl with t l ~ c ~  faith or credit clause of 
our Coi~stitutioii, Art. T'II, sec. 7, under the 1)~orisiolit of the stntutc', 
by subn~itting to the rotcrs of the tlistrict, : ~ t  : IN  c~l('ctio11 duly and regu- 
larly Iicld, the question of a sllccial sellool tax. \vliic.l~ \ Y ; I S  alq~roued lry 
tlipm. Under Inter statiitcs thc limits \yere estellded l)cyoi~tl those of the 
tow11 without autliorizatio~i for the votc of the sl~ecial :as :111il 110 elec- 
tion was held; and for i~inetcen years a special t a s  was also levitd m ~ d  
collected for the additional or outlying territory, without protrst or legal 
action t:rkcir lry tho taspny(>rs: I fc ' ld ,  the ~o tc~ l , s '  a1)l)ror:ll n n t l t ~ ~  t l ~ t ~  
st:ltute of 1!)0:: \\.:IS a sntfic3icnt coiup1iaiic.e wit11 the c~olistitutioi~;~l 11- 

quiremcnt ; and the ~laintift 's ,  in t l~c i r  nctioi~ in behalf o:i t l len~sclws n i~d  
other taxpayers, are  rstopycrl after n i n e t e t ~  years to question the cull- 
stitutionality of the special tax lcvied a11d collected. 

2. Same. 
The Public-Local Laws of 1915, ch. 253, relating to the submissioli to 

the votcrs of the school districts in Pitt  Coinlty the question of a special 
tax, is a11 enabling act, mitl has no application where the public schools 
were under a hoard of trustees and not a school cornmittec.. 
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3. Statutes-In Pari Illateria-Schools-Constitutional Law-Taxation- 
Eonds. 

A later statatc, i~l~parcnt ly in conflict \\.it11 a fornwr 1oc:rl O I I ~ .   ill 11ot 
bc col~strucd to 1.elwa1 the local scat for rc'l)ug1:Inc,y \ ~ l ~ c n  thcs t\vo n ~ n y  
bc snst:iil~cd 1)y a rcnsonaI)le i ~ i t c r p ~ ~ t n t i o n  to gi7-c eft'ect to the Ieqisla- 
tire intent as gntllcred from the language cnll)loyecl ; and where the 
school trustees, under the prorisions of a later general act l)nr])ortins to 
make uniform all gcwrxral or locnl ncts on the suhjcct, hnr r  s n b n ~ i t t ~ t l  
the question of a speci:~l school tas or bond issue to tlie votcrs of a school 
district, and appro\-cd by them under the provisions of our Constitution. 
Art. TIT. scc. 7 ,  nntl the former local statute has also authorized the 
submission of this question to the rolcrs : Hcld, construing the stntntes 
i ) i  pco'i nlutc'iYn, n rariallcc bc twc~n them, with reference to the rcfcren- 
dum and the body that issues the I)oncls, is immaterial and is a sub- 
stantial complimlw with the organic law. 

4. Sainr-Trustcrs. 

C'onftruing I N  2101 I m n t o ~ n  the Prirate T,aus of 1003 and tlie P ~ i ~ n t e  
1,ans of 1911. ~ c l a t i l ~ q  to tlie icwnnce of cpecinl school-ta\; bonds for 
the di5tlict of (:rrcn~iile,  Pitt  County' Ifcltl. tllc eftcct of the later act 
\ \as  to ~etlncc the ~ ~ n m b e r  of t ~ n ~ t e c s  for the tlietrict, and the conctltn- 
tionnlity of the honds iccncd nndrr thr  facts of this caw? may not Ire 
successfully questionetl 

'I'HIS n a s  a civil action f o r  a 1)crl)etual injunct ion,  hcard,  by consent 
of parties, before Allen, J., a t  N a y  Tcrm,  1924, of PITT. 

Appeal  by  plaintiffs. 
T h e  plaintiffs contend t h a t   the^ a r e  residents and  taxpayers  of P i t t  

County, N. C. W. D .  T u r n e r  resides in a n d  owns property located 
mitliin t h e  corporate  l imits  of t h e  town of Grcenville and  within the  
terr i tory rcfcrrcd to  a s  the  1903 School Distr ic t ,  and  R. L. C a r r  re- 
sides :nit1 0 ~ 1 1 s  property located n i t h o u t  t h e  town of Greenr-ille, but  
within thc  t e r r i t o r ~  hcrcinaftcr  referred t o  a s  t h e  1903 District.  T h e  
defcndants constitute, rcspectirely, the  Board  of Trustees  of t h e  Green- 
d l c  Gradcd School Distr ic t  and  the  Board  of A l d c r ~ n e n  of tlie ton-n 
of Grccnville. 

( 1 )  T h a t  by  chapter  497, Publ ic  Laws of 1901, there  was created 
a school diqtrict ~ ~ i t l i i n  tlw l imits  of the town of Greenvillc, known as  
'(Grcenrille Graded School Distr ic t  No.  1." A school maintenance tax  
v7as authori7ed by said act,  subject t o  a vote of t h e  major i ty  of the  
qualified voters of t h e  district,  which act v a s  repealed hy  chapter  106, 
P r i v a t c  Laws 1003, entitled, '(An act to  establish a graded school i n  
t h e  tow11 of Greenrille." 

( 2 )  T h a t  t h e  laqt-mentioned act,  chapter  306, P r i v a t e  Laws of 1902, 
f u r t h e r  prorided that ,  subject to  a fa rorab le  vote of a major i ty  of t h e  
qualified votcrs r i t h i n  t h e  t o x n  of Grcenrille,  which vote was there- 
a f te r  duly giuen i n  accordance with l a w  a t  a n  election legally held, t h e  
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corporate  liriiits of said t o n n  slioulcl co l~s t i tu te  a scliool district f o r  
cat11 race, under  a boarcl of trustees l i a r ing  general control and  manage- 
riicil~t of the  scliools tlicwin, f o r  tlic n i a i ~ ~ t c w a ~ ~ c c  of nliicli t h e  board of 
alticwncli was by snit1 act autliorizttl to l c ~ y  a t a s  ]lot cscccding 1 3  
cents 011 the  $100 value of property annual ly,  n l ~ i c l l  tax t h e  boarcl of 
:11d(~rnic~11 1i:ls colltil~ned to l c ~  y a1111 collcrt a ~ ~ ~ l u a l l ? .  

(:1) 'That tlic G c ~ i c r d  , l w w h l y  of Sort11 ('(:1ro11na, a t  i ts  regular  
scssio~i of 1905, 1):lssctl nil nc.t cntitlctl, a1.t to e ~ t c n t l  ant1 defi~ic  thc  
boundaries of the graded .;cliool district of t h e  Grec~ivi l le  Graded 
Scliools, a l ~ d  to a~llclld c11al)tcr 106 of tlici P l i ~  ntc L a n  s of 1003 cstab- 
1isli111g said scliool~," n-11irl1 act is c11aptc.r 132, P r i v a t e  1 , a ~ r s  of 1005;  
tha t  said act  c~stcndetl tlicx bou11d:wies of t h e  graded school district so 
:IS to take ill t c r r i t o y  l y i ~ r g  vi t l iout  the  caorl)oratc l imits  ~f t h e  town of 
G r c e l i ~  i l k ;  tha t  said a r t  did I I O ~  r c y u ~ r c  or  rllalw pro\  ision f o r  n I ote 
of c,lcctors upon the  ciilnrgcmcrit of wit1 school dis t r ic t  nor  upon t h e  
q w s t i o ~ l  of tlic l c \ y  nithi11 t h c  iicw terr i tory of t l i ~  tr1s theretofore 
7 otcd m ~ t l  l c ~  iccl ill tlic dis t r i r t  c r ( ~ ~ t e d  by the  1903 act, but  did provide 
t h t  ill l c ~  y i ~ l g  the  t a w s  f o r  s u p p o ~  t of said sc11ools, the  11oard of alder- 
men of the  saitl to11 11 of G r c e l ~ r i l l e  slioultl 1 n y  t h e  same tax on al l  real  
a i ~ t l  pcmoii:11 p r o p w t y  vit11i11 tlie houndaric~s of said s(~lioo1 di.trict, 
nlietlier w i d  l j r o l ~ ~ r t y  he I! i t l ~ i n  tl~c, corl)or:~tc liiiiits of said ton 11 or 
not ; t h a t  110 cl(.ctioli l i ~  c\ e r  heen licltl to  sccure consen of the  T o t w s  
w i t l ~ i i ~  tlie portion of said alleged district lying outside tlic tow1 l i n ~ i t s  
as  to ~ r h e t l i c r  n scliool ~ ~ ~ a i ~ ~ t ~ ~ l n n c e  t n s  sliould be levied upon  their  
prolwrty outside sncli liinits, notn itlist:~ncling nhicl i  thc  board of altlcr- 
men has  :mnudly ,  sirice 1903, h i e d  and  collected, both ~ i t l i i n  a ~ i d  
I\ itliout t h e  cor l~orn te  l imits  of t h e  ton 11 of G r e w \  ill(,, hut n ithi11 t h e  
tc~rr i tory set fortli  ill saitl act of 1003, :i scliool maintc~i :~rice t a s ,  n l ~ i c l i  
t a s  outbide of the  corporate l imits  of said ton11 p1:liiitiffs rlainl is  leried 
: ~ n d  cdlectctl  i n  I iolation of *lrticlc ITTI, scction 7 ,  of t11c C o i ~ ~ t i t u t i o l i ;  
mid t h e  plni l~t i f fs  f u r t h e r  c.l:~ini tliat said act of 1905 is 7 oid ant1 of 110 

cffcct f o r  t l l ~  rvnsolls Iicwin statctl. 
(1) T h a t  tllc. G c n c r d  -1sscmbly enacted cliaptcr 386, P r i v a t e  Laws 

1911. by n l ~ i ~ l i  la\\  tho pro\ i s io~ is  of w i d  1:1w of 1903, r e l n t i ~ e  to the  
( ~ l w t i o ~ i  of trnstccs of saitl di>tr ic t ,  n c w  cspressly alncwletl, and by 
nllicli same law tlic boundaries of t h e  t o n n  of Grecnville, as  set fortli  
ill ch:iptc>r "1, l ' r i lnte  L n v s  of 1007, a r c  c d a r g c d  by cr\l)reqs a m e l d -  
111c1it of said cliaptcr 261, \rliirll :imcntlntoy act of I 9 1 1  did not pur -  
port to ammld said act of 1005, hut i g ~ ~ o r e d  rlic same. 

( 5 )  T h a t  by t h e  passage of chapter  222, Priratc. L a n s  of 1915, the  
G e l ~ c r a l  A l s s c . ~ ~ ~ b l y  p u r l ~ o r t e d  to  amend said la\\ by f u r ~ l i c r  extellding 
tlic bouiid:~ries of snit1 scliool district a n d  I)y prouiding, t h a t  t h e  t a x  
f o r  niaintenalice ro ted  in said district under  t h e  1903 law should be 
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to authorizc~ the sprcntl of said t a s  ullon ally tc'rritory ~vitlli l l  t l l ~  :~llc~gctl 
c s t c n s i o ~ ~ s  outsidc of the l imits  of tlie ton.11 itsc~lf, t1.q cgustitutctl ill 
1903 ; tlln t  110 clwtioli x i  t1li11 said e ~ t i w ~ l c d  tcwi tory  XIS c m ~ r  l~eltl ,  

tlic wit1 act of 1003. as  11cwi1ial)ol-cl stated. :llltl such e s t ( w i o ~ ~ s  a r c  not 

wit1 scliool district,  n l ~ c t l i c r  it  col~tailiq 0111- tlie terr i tory iet fortli  in  
said a r t  of l!)U or that  qet fo r th  ill the  saitl : ~ r t  of 1005 or tha t  wt  
fo r th  ill tllc snit1 a r t  of 1913. is C I I I ~ O T I ~ ~ C ~  to  issue l)o~itls a r e  cl la l~ters  
I"S:i, Public-Local L a n s  1013, ant1 3 5 ,  I ' r i l a tc  L n v s  10", E s t r a  Ses- 
sioli, tllo forlnc r of 11 lli~sli :~utllorized ~ r r t a i l l  si~110ol district, i n  I'itt 

"3 ;11it1 s:~itl c l l a l~ tc r  3Y ; I W  ill I I I U I I ~  i n l l~or tan t  par t iculars  ilicollsist~ut 
wit11 t l ~ c  l)ro\-isio~is hy n.liic~li bolitls rm,v be issllt~tl under  tllr : lutl~orit>- 
of r1i:rptcr 136 ,  Puhlic  Laws 1923, u l~ t le r  x1.1lic.h snit1 district l~ropoacs 

to  tlic o l ~ o r n t i o ~ l  of said cllaptcr 136,  a5 has heell held ill n qimilar cXaqc 
1)y t l ~ e  S n l ~ l w i c  ( 'ourt of Sort11 Caro l i l~a  i n  E't lnzet  1 , .  ('otirr\. .  IS6  
s. c., 2.51. 

T h c  l~ l i~ i l l t i f f s  1~rnyt.d that  tlie tl(~felltlants alld cnch of t h f m  be per- 
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wliicll act  dcfeiitl:~nts a r c  informed and believe, and  therefore allege, 
it  v a s  du ly  witliin t h e  pol \er  of the Legislature to  pass, and  tha t  the  
cs tc~ is ion  of the bouiitli~ries of the  the11 c s i s t i l ~ g  Grc(~nvi11c Graded 
School Distr ic t  v n s  ralitl ,  and  i t  was not nccocwiry to submit the  qucs- 
ti011 of t h e  esteiision to tlie voters of t h e  terr i tory to be included i n  the  
sc11001 district.  

'I'llat if thc rc  should lw ally i r rcgulnri ty  i n  t h e  lc\-y of t h e  t n s  ill 
such eillnrged terr i tory,  wliich defcntlants tlcily, clcfcntlmits expressly 
allege t h a t  such i rregular i ty  does not i n  a n y  way affect tlic ra l id i ty  of 
the  $200,000 School Building Bonds of t h e  district sought to be cn- 
joined by plaintiffs, f o r  t h a t  t h e  question of a r o t e  upon said t a s  does 
not enter  into t h e  question of t h e  val idi ty  of the  formation of tlie dis- 
trict,  and  tha t  c rcn  if t l ~ c r e  ellould be such i rregular i ty  i n  t h e  levy of 
snit1 t a s ,  same h a s  bccii \-alidatcd 11y r l ~ a p t e r  135, Publ ic  Laws  1933, 
and  t h e  said district is a body politic and  corporate, the  t a x  heretofore 
levied having been approvecl by  a p a r t  of the  said graded school die- 
trict,  and  h a r i n g  been co~it inuously lcvictl and  collcetetl since 1003, nnd 
n o  court  of competent jurisdiction having llcld said vote or said annua l  
tns ,  o r  t h e  establislinicnt o r  organization of said district,  to  be invalid. 

Defendants  cspressly allege t h a t  clinptcr 136 of t h e  r'ublic Laws of 
1023 rcpeals chapter  132, P r i v a t e  Laws 1905, and  also chapter  9 2 2 ,  
P r i v a t e  Laws 1015, and  is tlie only law under  ~ v h i c h  said election could 
be called or  the  said bonds issued. 

T h a t  these defendants  admi t  t h a t  the  Board  of T~wstecc, of the Grecli- 
villc Graded School District have nutliorizetl t h e  issuance of the  snitl 
bonds, and  fisctl t h e  f o r m  thereof, and  h a r e  ordered t h a t  said boiitls be 
signed by said clinirman :rnd secretary of thr' board of trustees of snitl 
district,  a n d  tha t  the  coupons shall hear t h e  s ignature of saitl secretary, 
all  of nl i ich tlcfentlnnts a r c  informed and  believe, and  therefore allege, 
is  proper and i n  strict coiiformity with section 263, subsection ( b ) ,  t h e  
saitl cliaptcr 136, Publ ic  Lnws 1923, being the  Ian. t h e  tlef'cndants allege 
~ n a d c  a i ~ t l  proridcd f o r  school districts not cotcrniinous lvith a n  incor- 
porated ci ty  o r  town. 

Dt~fcl idants  a r e  f u r t l ~ c r  i~ i formct l  and  bclicvc, and therefore a l l c p ,  
tlint should t h e  court lioltl t h a t  t h e  bontls sllonld have bccn rotcd untlcr 
cliaptrr 253, Public-Local Lan-s 1913, o r  chapter  3S, Pri~-: i t?  L a r s  1921, 
E s t r a  Scssion, still  tlw procedure f o l l o ~ ~ c c l  iu  calling and  holtlirlg of the  
election of 1 *\pril ,  1934, was a sufficient cornplimice with such laws, 
ant1 tlint t h e  will of t h e  qualified votcrs of said scllool diiitrict h a s  been 
duly ascertninctl, since t h e  were registered for  said electlon 057 rotcrs, 
of vliicli iiumbcr 696 T-otcd i n  f a r o r  of the  issuance of the  bonds and a 
l e y  of t h e  t a s  i n  payment  thereof, and 74 votcrs votcd against the 
issuance of said bonds. 
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The court bclom rc~itlcrctl the following judgment : 
"This cause coniing on to he licard before me hy agreement of cou~lsel, 

mid it appearing to th s  court that sunmioils has been acceptcd by all 
of the defendants, mid counscl llaxing been heard, and all matters re- 
ferred to in tlie conlplail~t and answer having been duly presented to the 
court, the court finds as a f ac t :  

"1. That  the boundaries of tlie Green~ i l l e  Graded Scliool District are 
those boundaries mentioned antl clcscribetl in chapter 138 of the P r i ~  ate 
Laws of 3903. 

('2. That  chapter 253 of the Public L a n s  of 1913, and chapter 35 of 
thc P r i r a t c  L a w  of 1921, Ex t ra  Seaeio~~,  are  repealed by chapter 136 
of thc Public Laws of 1923, and tlie Grec,nville Gradcd School District 
is duly authorized by said chaptcr 136, Public Laws of 1923, to issue 
tlir bonds in questio~r. 

"3. That  the election of 1 April, 1924, har ing  been duly called and 
held in accordance nit11 section 263, subsection (b )  of said chapter 136, 
Public L a n s  of 1923, by the Boar(] of -iltler~licn of the town of Green- 
villc, and a majority of the qualified rotcrs of said district l i n ~ i n g  
voted in faror  of the issuance of the bonds, the said election is in all 
respects valid, and nhcn the bonds shall he issued by the board of trus- 
tees nntl esecnted as they may direct, mid sold by the111 after due adver- 
tisement, same -\vill be ral id and binding obligations of the Greerir ille 
Graded Scliool District. 

"It is now, tllertfore, ordered, atljudgctl and decrecd that the in ju~lc-  
tiori prayed for by plaintiffs he and the same is heretry dtwieti, and this 
action is disnliss~d. Plaintiffs nil1 pay the costs." 

The plaintiffs esceptctl to the jutlgmc~it, assigned error, a i~ t l  appcalctl 
to the Supreme Court. 

Cr3a~tr<sos, J. This is an action bcgun by injunction to rcstrnin the 
issum~ce of $200,000 of bonds of the Grecnvi l l~  Graded School District, 
and the lery of tax for payment thercof. JJTe have set forth fully the 
matcrial facts m ~ d  the contcntions of the parties, as this action is to 
test the validity of tlie bonds and a levy of tax to pay the principal and 
interest anci also t l l ~  Icly of tlic niaintrnancp tax n i th in  the t c r r i t o y  
referred to as the 190.3 Srhool District, nliicli is now knon11 as the 
'(Greenrille Graded School District," antl in n l l i c l~  district thc rote 
TT as taken to issue thc bonds now in dispute. 

W c  1\41 consider rvhat territory composes the Greenrille Graded 
School District: The Legislature of 1903 passed an act. chaptcr 106, 
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P r i ~  at(. Laws, creating t h r  Grecw\ ille Graded School I listrict a11t1 tle- 
fining tho bounclarics as  being c o t e r n i i ~ ~ o u i  n it11 t h e  then to~vli  of C ~ W I I -  
1 illc. 111 1905, by r11al)trr 132, 151 i ~ t c  Laws, tllr  b o ~  ~ ~ t l a r i c r  of t11c 
cliitrict n e w  cs t rndrd  to t a k r  i ~ r  a d t l ~ t i o ~ i : ~ l  terr i tory.  cuch r s tc l~s ion  
not h i n g  s u b ~ i ~ i t t c d  t o  tlir  1 ote of tlic pcol)lc, tliougli t l ses  I l a ~  tJ I r r n  
l r l - i d  tlicrt& c~ol~t inuously ,iiucc 1903. 1 1 1  1313, P r i v a t c  Laws, cli. "i'? 
t l ir  boul~tlarics n e r c  : I ~ : I I I I  cs t tndcd to i l~clut lc~ :~d t l i t io l~a l  t r r r i to ry ,  but 
no ~ o t c  \ \ a s  t d i e ~ ~  011 tlic c l ~ t ~ l i s i o l ~  :111(1 ilo t a s  has  bceli lel-ietl ill buch 
addi t io~ la l  t e r r i to ry  s inrc the  first two or  three years  f o l l o n i ~ ~ g  191q5. 
T h r  c : ~ l > t i o ~ ~  of th i s  act is ( '&\II  act to  e ~ l l n r g r  t h e  boundaries of t h e  
Crrecw~ i l l r  Grndctl School District." T h e  elcction of 1 .\pril, 1!)24, 
\\.:is \ul)mittc<l to tlit, ~ o t c 1 . i  w ~ i d i ~ ~ g  ill the  t r r r i t o r ~  as  clcf i~~cd 1,- tllc 
1!103 :\cat :111tl rsr ludrt l  the 1913 atltlltior~. 

It ni l1  hc ~ro tcd  that  ill clinptrr 10G, 13ri \a te  L a n s  1903, ill \\liicll~ 
the  \ ote n a s  talcell i n  arcortlanrc with L \ r t r l e  V I I ,  sel-tiou 7 ,  of t h e  
C'o~rititutiori, estahlisliing t h c  gradctl school ill tlic ton 11 of Crrcrn~il lc ,  
scction 1 2  says :  

'(Y'llat all  clliltlrrn n i th i l l  the  corporate  l imits  of wit1 town a i  non 
co~~st i tntecl ,  o r  a s  fh(y ?nay 11e hert7affer c.rfei1tlct1, n h o  a r e  o ~ t i t l c t l  t o  
a t t c d  tllc public scl~ooli,  ilia11 be ntlmittctl into \:rid grntltd scahools 
fret, of charge :  I'rorrtlctl, alu ays, tliztt the w h ~ t c s  shall a t t c ~ ~ t l  t h r  schools 
proritlctl fo r  tllclu and  the  blacks t h e  scliools providetl i'or t h e m :  I ' T ~ -  
r r t l ~ d  fur ther ,  tha t  the  board of trustees sliall hal-c powrr  to  at1111it t h e  
i21iildrri~ t~ r ~ t l i c r  of the said srliools n h o  reside outsitlr of the  cor- 
porate  l imits  of said tow11 11po11 such tcrms :is they l i ~ a y  ~ C C I I I  f a i r  ant1 
just." 

('Scr. 13. T h a t  t h e  corporate l imits  of said ton11 shall c o ~ ~ s t i t u t c  :I 

school district f o r  each race, hut the 2 rwstees of flrr qi~cilcd school ant1 
f h c  p e r m ~ s  clrargetl by I U N  11l'rflr the ilufles of lo ra f l i~y  ciiiil n~unagi ) [g  
flrc r a ~ i o z i s  scllool tlisirrtfs ill flrc co~ct~/ ,y  of P t l f  ma!/ ~~vfctril  f l r ~  liorit~tl- 
a r y  u f  flrc gtmlcil sc~hool dicfricfs so a \  to tuXc in frvrif 1 1 . 1 ~  a ~ z d  p m p l e  
?lot iirtizldcd w7tli1n ihc torporate  linlifs of  said form. ( I ta l i cs  ours.) 
-hit1 tlic hoard of trustees Inny cntcr illto ~ i c g o t i a t i o ~ ~ s  \\it11 the sc~hool ' 
c o n ~ ~ ~ i i t t c c  of t h e  distric-t i n  wliich t h e  said grxtlrd schools arc. sitnatrtl  
a11t1 the  county board of edncation. looking to acquir ing the  title to the  
lands ant1 the  school hn i ld i~ igs  f o r  tlic \\hit(,  mid f o r  t l ~ c  colorrtl races 
b c l o l ~ g i ~ ~ g  to w i d  school coni~ni t tec,  on such t rrnls  a s  n a y  1)c ngrcrd 
u p o ~ r ,  and  t h e  sale of these buildings and  t h e  i m c s t m e l ~ t  of t h e  proceeds 
i n  the  gradcd scliool b ~ ~ i l d i n g s  f o r  such races respecti~,cly. ,\nd t h e  
said board of trustees shall have  ful l  power and  au tho  - i ty  to  receive, 
uso or  hold a n y  donations, gifts,  devises and bequests made  f o r  e i ther  
o r  both of said graded schools." 
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Tlie act of 1905 esteuded the corporate limits of tlie scliool district 
to take in additional territory outside of tlie limits of the town of Grccii- 
ville. The act says: 

"Sec. 5. That  the person or persons appointetl to takc the list of tax- 
able property in said tow1 and to collect the same sliall also take tlic 
tax list and collect tlie tuxes for tlic support of the schools in saitl gratletl 
scliool district and pay over tlic same to the tow11 troasurer, to be by 
him disbursed accordiiig to laxi for the benefit of said graded schools. 

('Sec. 6. That  in lcvying tlie t a w s  for the supl~or t  of said graded 
scl~ools the board of alilcrmcn of said ton11 of Grccnr illc slinll levy the 
same t a s  on all real ant1 p r r s o ~ a l  propcrty n-ithill the bou~ldaries of 
said scliool district, whether said property he witliin the corporate liniits 
of said town or not, and iu lcrying saitl tax the T aluation fised by the 
State arid county asscssme~its sliall be takcii as the T aluation of this 
assessment." 

Tlie Private L a n s  of 1915, cli. 261, conrtrued ill connc~ction wit11 
Prixate Laws 1905, cli. 132, only e~ilargrd tlic boundaries as set forth 
in tho latter act, but did not ill any way repeal tlic t l lm csisting dis- 
trict. The raption of the act says: "Enlarge the hountlarieq." ,lfter 
levying the tax, two or t h e  years f o l l o ~ ~ i n g  1915, the l c ~ y  n a s  ahan- 
d o ~ ~ e d  ill the erilargetl terr i tory;  hut for 19 years, without objection 
from ally taxpayer until this suit, tho tax has bcen levied and collrctetl 
i n  the territory under the 1905 act. 

The  plaintiff, R. L. Carr ,  ~ r l i o  resides a i d  owns property ill tlie 
territory of tlie elilarged corporate school limits of 1005, ant1 W. I). 
Turner,  who resides and onns  l~roper ty  ill the corporate limits of the 
t o v n  of Greenrille, ant1 on hclialf of all other taxpayers, ~ t c . ,  are parties 
to this i~~ ju l l c t ion  proccctliilg. The  $200,000 bond issue 71 as ~ o t c d  011 

i n  this 1905 district. - .  C'orlstitution of K. c., , lr t .  TIT, see. i, 1s as  follow^: 
" S o  colnity, city, tow11 or other 11iunicil)~l ~ o r p o r a t i o l ~  sliall rolltract 

any debt, pledge its fai th or loan its credit, nor sliall R U T  tax be lerietl 
or collected by ally officers of t l i ~  same, rxctJpt for the Iirressary ex- 
penses thereof, unlr,ss 197 :r rote of thr  majorit. of tlic qualifictl \ otcrs 
therein." 

The rote of the prople, undw Private Laws 1903, ch. 106, I otcd not 
only that tlie cliiltlren in tlie corporate, liriiit5 coultl get the benefit of 
the gracletl ichool, Imt p o l  itlcd in ccctioi~ 12 of tlie act ('7'1iat all cllil- 
tlrcn nitllin the corporate limits of said tow11 as now constituterl, or 
as tiray be h e ~ e a f t e r  pr t f>i id~d,  sliall be admitted," and the method of 
admittance until the limits are extended, " w h o  reside outside of f 7 1 ~  ror- 
pora fc  liwzits of said toti I L  u p o n  such t e rms  a s  they m a y  deem fair and 
just." This power mas g i w n  to tlie board of trustees of the graded 
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scliool to fix the fa i r  and just terms. When the school limits were ex- 
tended, the mainte~iance t ax  was under sections 5 and 6, Private Lams 
1905, (411. 132, made tlic same as tlic tax in the old corporate limits of 
tllc town of Gree~irille. 

Under section 13, chapter 106, P r i ~ a t e  Laws 1903, again W a y  es- 
tend the homldary of tlle graded school district so as to t d < e  in, ferritor?y 
al1d pcoplc  not i u c l u d c r l  w i t h i n  17te corporate limit? of said touv~." 

The people of the town of Greenville voted, under Pr iva te  Laws 1903, 
ch. 106, to establish tlic graded school and to levy the t l x  not only for 
children in the corporate limits of the town of Greenville, as then con- 
stituted, but for the childre11 iu the limits that  might he thcrcafter cs- 
tended. They further under tlle said act, voted that  the trustees of the 
gradcd school, undcr agrccmsnt nit11 the county school authorities, 
could e s tmd  the boundary of the graded school district so as to take ill 
territory and people not included within the then school district-the 
corporate limits of the town. 

We tliink that  Article VII ,  section 7, of the Constituiion, supra, has 
hccn substantially complied ~ i t11 .  The  vote> taken undrr  the act niade 
the town of Grrcnrille contract a debt not only for those children in the 
town but for those in tlie cxtcndcd district when the tlistric-t was en- 
larged hy legislative act 1905, slcpru, or under 1903 act, s ~ .  13, by agree- 
ment of the Trustees of Gratled School of Grcenville with tlle lcgal 
authorities of the proper county school district. After 19 years pay- 
mcnt of tas,  without protest from ally citizcn or taspaycr, including 
plaintiffs, it is prc~uinccl that tlie I a v  has I ~ I I  complied with and the 
taxpayers and citizens of the distrirt are estopped to question the 
validity of the t a x  

"As in  original creation, t l ~ c  law nil1 i n d ~ i l g ~  in prcsmnptio~ls in 
favor of t h r  validity of changes of bonndarics. Thus  after public 
ncqnicscence for a considerable 1)criotl presumptions in f a ro r  of the 
regnlarity of proceeding9 to attach tcrritory to a ~ n u l ~ i c i p a l  corporation 
d l  he indulged, and this is t rue altllough irrcgularitiw ~ r h i c h  ~ ~ o u l d  
liare defeated the nnncsation. if action l i a ~  11ccn taken in time, appears. 
So ,  nhcre  t c r r i t o y  is annesetl nndcr a law n l l i c l~  is ilnconstitutional 
hcc:~nic special in its clmxctcr,  and the city csercissd 111~1nicipa1 func- 
tions orer the uew tcrritory for a period of four years without objec- 
tion, and its operations nould be seriously intcrferstl \';it11 hy l iol t l i~q 
annexation m i d ,  i t  vns  held that  the complainant would be estopped 
from urging inralidity of tlie annexation." McQuillari on Municipal 
Corporations, see. 259 (see caws cited) ; 20 A. R. E. Enc. Lam (2 ed.), 
1165, and cases cited. 

Wc  do not think that chapter 133, Public Lams 1923, entitled, "An 
act T-alidating the organization of special school districts," from the  
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po"tiol~ n e  takc in this case, ha i  ally applicatio~i. 1 t  lcgalizetl and 
~nl i t la ted  t l ~ c  elcctio~ls held under Article VII ,  section 7 ,  of tlie Con- 
stitution, in relation to school districtq, proposed school districts or 
portions of school districts. 

Public-Local 1,nn.i 1915, ch. 233, is an enablilrg act, "An act to 
anthorizo tlie Uoaril of County C'orr~rt~issionr~rs of P ~ t t  County to order 
an elcctioll in ccrtaiii school districts in said c o u l l t ~  to issue bollds for 
certain purposes." There is no limit in this act as to the a n ~ o u ~ i t  of 
bonds to be issued. MThat the rertain scliool districts mcrr is not clrarly 
stated, but as one of the corditions imposed by the act was a petition 
fro111 thc~ zcllool conil~iittcc of any public school district in the county 
of I'ltt, n d  us tlie Grcelir ille District n a r  under a board of truztccs 
and not a school conin~ittec~, n e  do not think this act applies. 

The  General Assenlhly enacted chapter 386, P r i ~  ate Lan s 1011, by 
nllicli Ian. the prol i s i o ~ ~ s  of said law of 1003 relatiye to the electiol~ of 
trustees of said district was amended, and by which same law the bouu- 
claries of the ton11 of Greenrillc, as set, forth ill chapter 261, P r i r a t e  
Lams of 1007, were enlarged by amendment of said chapter 261, the 
ilmldatory act of 19 l l  did not purport to amend said act of 1903. W t  

think, from the position we take, that  these acts had the effect ouly of 
reducing the number of trustees of the district as now constituted, lmov 11 

as 1905 District. 
Private Laws, 1921, c l ~ .  33, is "An act to authorize the Greenville 

Graded School District to issue bouds in an aniount not exceeding 
$200,000, for the purpose of funding certain indcbtcdness and for the 
purpose of building, equipping or enlarging graded scliools arid teachers' 
home in said district." 

I t  may be noted that i n  this act the territory k ~ ~ o m n  as Green~ i l l e  
School District (referred to as the 1905 School District in this opinion), 
~ ~ h i c l l  has paid maintenance tax  for 19 years ~ i t h o u t  objection, is fully 
recognized. Section 1 of tlie act is as follows: '(That for the purposr 
and bcnefits of this act, the provisions of all laws governing assessnicnt 
of real and personal property, the levy and collection of inunicipal 
taxes, and tlie holding of nlunicipal elections in the town of Grcenr ille, 
shall bc and are hereby extended to that  portion of the Green~ i l l e  
Graded School District lying without the corporate limits of said t o ~ r n  
as fully as if the same lay within said corporate limits, and to such 
other additions to  said Greemille Graded School District as shall be 
lawfully made; and that  for the purpose of levying and collecting taxes 
for the purpose of this act, and in  all elections to be held under this act," 
etc. This act is repealed by chapter 38, Pr iva te  Laws, Extra  Session, 
1921. 
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With these Inns on the statute hook<, the Legislature of S o r t h  C'aro- 
h a ,  Public L a n s  1923, c11. 136, passe11 the school 1x11, the c:rptiu~~ and 
preamble of wliicll is as fo1lolr.s : 

"A11 act to amend the Consolidated Statntrs  and to codify the l aus  
rclatillg to public scl~ools. 

('Whereas tllc acts of the General Assembly r c l a t i ~ ~ g  to public educa- 
tion are for the purpose of aiding all the people, an11 cspscially scllool 
officials, in m a i ~ i t a i n i ~ ~ g  and co~~thic t ing  a systc lrl of pnl~lic srhools and 
ill p ro~ i t l i ng  revenue for the s:lmp; antl 

"TVlirrcas a great need is npparcnt for collecting all the l ans  rt,lating 
to 1)ul)lic cducatio~i nntl codifying then1 in sucli :L n a y  :IS to wt forth 
as rlsarly as possihle tlic legal tlutirs, poncrs, ant1 r e i ~ ) o n s i h i l i t i ~ ~  of 
the srrcral  officials, ill orilcr to g i ~  them autl all other friends of public 
educatioli a clearer conception of their duties in maint:~ining a d  con- 
durting public scliools ill accort la~~ce with the needs of the pcoplc x ~ ~ t l  
the prorisions of the C o ~ ~ s t i t u t i o ~ i  : Kow, tlirrefore." 

The  word '(officials" in tlle aborc preanlble is tlefinc4 by scctio~i 5 
of the act in the case of a special charter tliitrict to bc "the 13oard of 
Trustecs." 

We think that chapter 35, P r i ~  ate Laws 1031, Ex t ra  Scssion, .;llould 
be construed i 7 2  pa1.i n l a f ~ r i a  with chal~ter  136, I'ublic Laws 1923. This 
latter act, although b c i ~ ~ g  designated a public act, treats with tlie pr i ra te  
or  specipl school acts of the State. I n  this respect we hare  the t n o  
acts, both relating to pr i ra te  or special scliool acts. l l ~ e  act of 1021 
limits the bond issue to $200,000, the amou~l t  of bo~ltls ., oted for u ~ ~ t l c r  
act of 1023 being $200,000. 130th acts p r o ~ i d e  that  thcsy must mature 
ill 30 years. Uildcr the act of 1921 the tliscrction, as 7r.e coiistruc tlle 
act, gircs the authority to issuo serial honds. 1'hc act of 1023 l,roviclcs 
for 30-year serial bonds. I n  conformity nit11 ('omtitution, *\rt.  V I I ,  
scc. 7 .  both acts p ro~ i t l c  that  t11c bonds calniot he issurtl mnlcsq a ma- 
jority of the qualified rotcrs of the sc.l~ool district ~ o t c  in f a \  or of tlie 
issuance. The  board of trustccs under both acts Iiavo to petition for 
thc election. The  act of 1021 rcqnire.; thc 1)ctition to t 1 1 ~  county com- 
miqiio~iers; that  of 1023 to the go~cr11i11g body of the too 11, wl~ich  is the 
Board of rlltlcrmc~l of tlic toun of Greenrillc. The  niain conflict in 
the tn-o acts rclatc to tlic body that  submits the bo~ids to the rote of 
thc qualified roters in the particular scliool district and the body that  
issues thc h o n d ~ .  'I'ndcr the 1921 statute, s u p r a ,  no honds wrrc orer 
voted. In the intrrprctntion of qtatutcs, the spirit antl rcason of tlir 
law should prcv ail-"For the letter killeth, but the spirit g iwth  life." 
The legislative intcnt in both the l a w  of 1921 and 1923, s u p r a ,  was 
to give the qualified voters an opportunity to ~ o t e  for bonds for school 
purposes in the particular districts like the  one under consideration. 
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aca1ic.y sliull be filled bg t h e  board of a l t lermr~l ,  the  g o r e r ~ i i n g  b o t l ~  of 
G r c c i ~ ~  ill(,. Subsectiou ( b ) ,  s u p i x ,  pro l ides  tlmt t h e  bonds of t h e  dis- 
trict n l i c l ~  the hoard of trustees ( a s  i n  t h e  present cas3) is  ~ o t  incor- 
p o r : ~ t d  s l id1 issue t l ie l i~ ''in t h e  corporate niliilc of tlie board of truitct- 
if tlic tlibtrict is uot incorporated." 

T l~c)  fkrrts ill C ' o t t l ~ s .  1 . .  I ' ~ ~ t l t l c n ,  l h 7  PI'. C'., 794, arc differc '~~t  fr0111 
this rase, m1c1 tha t  cnsc is not i n  collflict ni t l r  t h e  casc a t  1 ) : ~ .  

\V(, tliiiik tlmt t h e  l)roccdure folloncd, i l l  ca l l i i~g  :~iicl lloltlii~g t 1 1 ~  
clcctiou of 1 ,Ipril ,  1924, n n s  a sufficie~it m d  s u b s t a ~ ~ t i a l  conipliaiice 
v i t h  the  l a \ \ ,  and  t h a t  the  n i l1  of the  qualified ~ o t e r s  of said district 
11;~. bw11 tluly n s c ~ r t n i l ~ c t l ,  i i n w  tlierc, n r r e  rcgliterctl 957 ~otc ' r* ,  of 
n111cl1 I I U ~ I I ~ ~ T  696 ~ o t e d  i n  o r  of tlic i i s w n ~ c e  of t le h o i ~ d s  :111tl :I 

l c ~ y  of the t a s  ill payment  tllercof, anel 74 ro tc rs  rotetl  against t h e  
i f 1 b o d  WC :ml of the  ol)i~lioil  t h a t  t l i ~  said elect1011 
is 111 :111 r ~ ' , l ) ( ~ t b  ~ a l i t l ,  a d  v l i c ~ i  the 11o11tli 41all be issuld by the I~oart l  
of t rusters  :lilt1 esccntetl as  tlicj niay direct,  a n d  sold by  t l ~ e ~ r i  a f te r  due 
a c l ~  e r t i sc l~~c l l t ,  bame v ill  h0 I d i d  and  b i n c l i ~ ~ g  obligations of t h e  Green- 
\ i l l ( ,  Grntletl School 1)istrict i n  tlic tcjrritory t h a t  ha5 been recognized 
for  thc, last 19 e a r s  as  the  clistrlct, aud  taken i n  uiitlcr tlic Priratcs  
L a u s  of 1905, ell. 132. 

\Ye rwcl i  t l i ~  saluf concalusio~i Ilcw as  tlir  court  belo\\--that t h e  b o ~ ~ t l .  
a r c  nlltl. Tlw positioli here talien bcir~g,  i n  our  o p i ~ ~ i o u ,  t h e  l a n ,  the  
jutlginci~t of t h e  court below is 

A\ffirlllecl. 

( Filed 21 Junc, 1024. ) 

Husband and Wife-Statutes-Prulcipal and AgentXeg1igenc.e-Explo- 
si\.cs. 

CIVIL ACTTOS f o r  injur ies  suffered by t h e  allcged ricgli~;e~rce of tlefelitl- 
an t ,  tried hcfore h i s  Honor ,  L a n ~ ,  J . ,  ant1 a jury,  a t  Scytcrnber Tcrni ,  
1923, of F o x s r ~ f r .  
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O n  issucs subrriittecl as  to t h e  alleged liegligcllce of tleft~ildal~t-co11- 
trihlltorv 11cgligc311cc oil pa r t  of plaintiff and damages, thcre was verdict 
fo r  plaintiff. Jutlgriieilt 011 t h e  Icrtlict,  and  clefentla~it excepted and 
appealed. 

1922, J .  Libes, t h e  liusbalid, was c111gqetl i n  making excavat ioi~r  i n  t h e  
g ra t l i~ lg  of I'caclitrcc Strcct  i n  the cirv of K i i ~ s t o i ~ ,  bord(~rilig 011 w r -  
tail1 ton11 lwolwrty br lo~ig ing  to his  \life, tllc cot lcfci l t l~t~~t ,  L I I I ~  t ha t  he 
n-as tloiilg tlic work, o r  h a ~ i n g  it  cloiic~, as  t h e  authorizctl agelit of his  

trol, procmwl a11d su l~pl ied  to  thc. norknlrw t h e  dy~lani i t t l  a i d  caps 
llecr.;sary t o  csplodr~ t h c  same. a11t1 tha t  ill tlie coursc of t l ~ c  ~ r m k  he  

plailltiff's 1in11ds slid a r m s  painful ,  serioui :t~ltl p t ~ r i i l n ~ ~ c ~ ~ t  injuries, fo r  
n.liicli I IP  b r i ~ ~ g s  sui t .  F o r  tlcfcl~daiit, there nt1ri> fncth i l l  ( ' I ~ ~ ( > I I ( T  i n  
t l r~ l ia l  of p l a i ~ ~ t ~ f f ' s  claim ant1 t m d i ~ l g  to 41on tha t  d t ~ f c ~ l t l n ~ ~ t  J .  Librs, 
the  Iiusbnntl, n a i  not act ing ill t h s  m a t t r r  as  t l ~ c  agtJllt of th f  n i fc ,  and  
tliat she kilen itotlii~rg of t h e  work. 'I'hat said husband was i ~ o t  negli- 
gent ill tlw mat te r  as charged, ant1 that  tlw n o r k  was h i i l g  (lone by 
i n d r l ~ c l i t l e ~ ~ t  coirtractors \\lie were alolle a t  fau l t .  Untlcr a cor rwt ,  elm. 
and e o ~ u p r ( ~ l i e ~ ~ s i \ . c  charge, tlicse opl)osiilg a v c r r ~ l e i ~ t s  werc submitted to 
the j u r y  1~1io 21a1 c2 nccrptetl t l ~ c  plaiiltiff's versiou of tlic occurrelice; 
lnltl this  being true, a cause of actiou i i  c-lcnrly estublislicd. LTildCr our  
legislation applicable, and 011 t h e  facts  presented, t h e  n i f e  \\:is e o ~ n p c -  
tent to appoiiit her  husband as her a g e ~ ~ t ,  C. S., 250; (tlie Afartiil A l c t )  ; 
( ' , o o ~ n  1 , .  L ~ i m h ~ r  ( 'o. ,  1 8 2  S. ('., 2 1 7 ;  7 ' 1 1 ~ u d 1  1 % .  0 1 ~ 1 t 1 ,  1 7 2  X. ('., 72h-  
730; Royal I.. S o u f h ~ ~ ~ l a i l t l ,  1 6 s  S. ('., 405;  LiprtrsX!~ v .  I Z e ! p l l ,  167 
N. C., 508, and  i n  such case she becomes respo~lsible x i t h  h i m  f o r  acts 
n i th i l l  t h e  course aild scope of the  agcilcy as  ill other i~istallccs. -1I~cnick 
1%. D u r h a m ,  131 S.  C'., 1 8 8 ;  ('ooX 1 % .  K .  R., 1 2 s  9. C., 333. 011 thc  facts  
established hy the verdict, the principles applicable and  sustai l i i l~g re- 
cox c ry  a r e  n e l l  set fo r th  i n  IimckunuXc L ~ .  X f g .  ( 'o . ,  173 S. C., 433, and 
B u r j l ~ t t  1'. Xillo, 167 S. C'., 580, airtl n e  fiutl 110 I d i d  rcasoll for  disturb- 
ing  thc results of the  t r ia l .  

Xo error. 
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( E'iletl 21  J u w ,  102-1.) 

1. Tclcg1~aplls-Segligence-P1~in1a Facie Case-Burden of l'roof-Sew- 
ico 3Cessages - E:vitlence - Nonsuit - Questions for Jury - Mental 
Anguish. 

2. Telepaphs-Negligence-Service Rlcssages-Pleadings-Evidence. 

I t  is not required that the conil)l:~i~~t, in p11 action to recover tlamajiw 
for n ~ r n t a l  anguish against a teleyrt1l)h company for ~~c'gligclitly ftliii~ig 
to deliver a death message \vithin a rcascm:ibk time, allege neglige~ice ill 
r t q e c t  to its failure to send a service nlcLssajie back to tlie sel~tlcr in- 
f ~ r m i l ~ g  11im of the fact of ~~onclelivery, in order to admit clritlel~ce tllereof 
011 the trial. 

3. Verdicts-Excessive Damages-Court's Discretion-Appeal and Error. 
The action of the trial court in refusing to set aside I verdict for es-  

ccssire damages is a discretionary matter, and it  will not be cliatu~becl 
on appeal uuless it  is made to appear that the verdict must hare bee11 
the result of l~assion or grejudice. 

APPEAL by defendant f r o m  Bryson ,  J., a t  October 'Tcrm, 1913, of 
S\YAIS. 

Civil action to reco\ c r  tl:ui~agcs f o r  alleged mental  ant;uisli. 
Upoil clcnial of liability a i d  issues ,joi~ietl, tlie j u r y  rc'turiied the fol- 

lowing verdict : 
"1. I l id  Cliarlie Mahaffcy for, a d  a t  the  request of Mrs.  -1lice Brown,  

cleliver to  t h e  a g e i ~ t  of tlie tlcfclldant tclcgrapll coinpal1g a t  Wayilesville 
t h e  tclcgram rlicntioned ill t h e  coinpl:~int,  a d  rcqucst the  defenclant's 
ngcnt to t ransmi t  the  same 07 er i ts  v i r c s  to  B r y s o i ~  C i t y  ailtl l )ay f o r  
the  transmission niid d c l i w r y  of tlie same as :~llcgetl ill the compln i i~ t  ? 
&Ins. yes. 

"2. I f  so, did t h e  tlcfc~itlniit ilcgligcwtly fai l  to deliver the  same a s  
allcgetl ill t h e  coaipl:lii~t ? A \ ~ ~ s .  T m .  

"3. I f  so, TT-hat anioullt, if any,  is  the plaiiltiff, M a r y  Willis, entitled 
to  recover of t h e  d ~ f e i ~ d a n t  ? Ails. $1,250." 

F r o m  a judgment on tllc verdict i n  favor  of plaintiff,  the  defeiitlaiit 
appeals, assigning errors. 
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S.  W .  Ulack and F r ~ j c  d? Randolph  for plaintiff .  
Francis  R. S t a r k ,  Joseph L. E g a n ,  L1lerrinzon, A d n m s  d? J o h n s f o n ,  

and 2'illctt (e. Gutlzrie for defendant.  

STACI-, J. Plaintiff brings this suit, alleging that by reason of the 
negligent failure of the defendant to deliver a telegram announcing the 
drat11 of her father she was deprived of the opportunity of attending 
his funeral, and she seeks to rccovw damages for the mental anguish 
sustained by her as a resultant injury.  

I t  is  conceded that plaintiff's sister seiit one Charles Mahaffey to the 
defendant's office in Waynesville, S. C., 011 the morning of 27 Kovem- 
ber, 1922, ~ v i t h  a telegram to be sent to plaintiff at Bryson City, S. C., 
in care of Captain Frye. The  message was promptly transmitted and 
received by defendant's agent a t  Bryson City, but it TI-as not delivered 
until called for by plaintiffs son on 8 December, 11 days thereafter. 
This evidence mas sufficient to carry the case to the jury. Sherrill  v. 
Tel. Co., 116 N.  C., 635. ( 'It is  well settled that where a telegraph com- 
pany receives a messnge for delirery and fails to deliver it n i th  reason- 
able diligence, it becomes prima facie liable, and that  the burden rests 
upon i t  of alleging and proving such facts as i t  relies upon to excuse 
its failure." Douglas, J., in l lcndricl is  2,. Tel .  Co., 126 N. C., 309. 

On the record, the defenclant apparently made out a strong case in 
exculpation of liability, and a rerdict in its favor ~ o u l d  have been 
fully varranted  by the eridence, but we need not consider this phase 
of tlie controversy, as it was purcl- a question for the jury, and they 
have determined it in favor of plaintiff's claim. The  plaintiff, having 
made out a pr ima facie case, was entitled to hare  the matter submitted 
to the jury. The  defendant's motion to disniiss or for judgment as of 
nonsuit was properly ovrrruled. 

There n a s  also objection to the admission of evidence tending to 
show that  the defendant made no effort to notify the sender of the non- 
delivery of said telegram by returning service mrssage or othernise, as 
the complaint omitted to specify such failure as one of the grounds of 
negligence. This evidence was competent upon the general allegation 
of negligence, and the exception must be overruled. "If for any reason 
it (telegraph company) cannot d e l i ~ e r  tlie message, it becomes its duty 
to so inform the sender, stating the reasons therefor, so that  the sender 
may have the opportu~li ty of  upp plying the tlrficicncy, n-hcthcr it be 
in  the address or additional cost of delivery. The  failure to notify the 
sender of such nondelivery is of itself evidence of negligence." Do11.q- 
Zas, J., in Cogdell  v. Tel. Co., 139 N. C., 431. 

Defendant's motion for a new trial upon the ground of excessive 
award of damages must also be overruled. Appellate courts do not 
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o r d i ~ i a r i l y  interfere  nit11 t h e  discretion of the ju ry  i 1 assessing the  
amount  of tlaniagcs i n  cases of th i s  l i i ld ,  ullless i t  appear  tha t  the ver- 
dict must  l i a ~ e  bee11 the  result of passioll o r  l)rcjutlilw, o r  tha t  tlie 
amount  a ~ v a r d c d  is clearly o r  grossly excessive. 37 Cyc., 1793. I t  
b e i ~ i g  a question f o r  the  jury,  alld not f o r  t h e  court,  to  fix t h e  amount ,  
i n  cases of unliquitlatcd tlamapes, a verdict will not be set aside merely 
because i t  is  large, o r  because the reviewing court  noultl  liave a n a r d e d  
less. S It. C. L., 673. See, also, op i~ l ion  of l I o r f o , l .  C. .I. ,  in  lTnion I'. 
R. C'o. L?. I7oun,qCI, 19  Kan . ,  4%. 

,\fter a critical exani i l~at ion of the  record, we h a r e  found 110 e r ror  
which ~ r o u l d  just i fy n s  in  dis turbing tlie rerdict  and judi;rncnt, and  tliis 
n ill be certified. 

N o  error .  

(Filed 21 Ju11c1. 1024.) 

Appeal and Error-Ttchearing-L~c~~es-P~eocc~l~rc-Rd~s of Court. 
A ~ e t i t i o l ~  to rel~cnr a case in the Sul)relne Court will not be granted 

1r11ei1 the nllcgcd error is :~ttriltutable solely to the lwtitioner's o\rn laches 
or want of atte~ltion in looliil~g after his ( m e  or lie has nc~filevtc~tl to 
follon- the rulw of 1)rovcclure Iiwessarg to ;I prolwr l~rcsentment thereof, 
and csl~eciallg when t11ci.e is 11ot11irig to \rnn.nnt tht, nssar:lnc4r that sub- 
stnnti:~l rf,licf would otllcr\riscx I N S  nffortlrtl him. 

PETITIOS by X a r y  S. Mcrccr nlltl X a r g a r c t  31. T i l g l i r ~ ~ a ~ l  to rcllear 
tliis casc, reported i n  I S 7  S. ('., 136, v h e r e  t l ~ c  facts  a r c  ful ly  stated. 

STACY, J. T h e  circumstal~ccs of tliis casc l i a rc  causcd a most critical 
and  searching e s a ~ n i ~ l a t i o ~ i  of t h e  pe t i t io~ i  to rehear. I t  is  the  policy 
of our  lair to  give every l i t igant  ful l  :md ample o p p o r t ~ ~ n ~ t y  to  bc llcartl. 
T h i s  t h e  p t i t i o n i n g  tlcfe~lclal~ts l i a re  Iiad i n  the instant  s u i t ;  a11c1 if they 
h a w  lost a n y  rights, i t  must  he at t r ibntcd t o  their  own 1:rchc.q n d  n-ant 
of a t t t l ~ i t i o ~ i  i n  l o o k i ~ ~ g  a f te r  their  case. 7'11t. ntljecti\(l 1,1w is 11ot to 11c 
e ~ ~ f o r c c d  harshly or  oppressirely, but ra ther  ill a spir i t  of liberality, 
to  the  end tha t  justice niav be adi~iiliistered i n  al l  cases. B u t  this docs 
not rileall tha t  procedural statutes will he c~omtrued l~ t h e  courts ill 
a nlalnicr so a s  to  f a r o r  t h e  ncgl ige~it  arid l~cna l ize  t h e  diligent par ty.  
T'igilnnfihrts ~f 11012 rlotmicnf ibus suhrcnif lrx: "The law comes to tlie 
assistance of t h e  di l ignl t ,  a ~ l d  llot to  those who sleep upon their  rights." 
When l i t igants  resort to tlie judiciary for  the  settleme1 t of thcir  dis- 
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putes thcy a r e  ill\ oking a public agency, and  they should not forget t h a t  
rules  TI^ procedure a r e  ilecessary, a n d  must be observed, i n  order  to  
enahlc the  courts properly to  discharge their  duties. 

There  a r c  110 sufficiellt facts  atid circumstarices appear ing  i n  the  orig- 
inal  case or i n  t h e  petition t o  rehear  to   arrant a reasonable assurance 
tha t  t h e  petitioning defcridants would secure a n y  substant ial  relief even 
if the petition were allowed. xot l l i i~g on t h e  record was overlooked 
when t h e  case was originally heard.  

T h e  petition to  rehear  must be denied. 

(Filed 21 June, 19'24.) 

Insurance, Fire-Automobiles-Policies-Exception- of Inter- 
estL>~rceny-Evident-Questions for Jury. 

Ail insurance policy on ail autornobile of a user thereof ancl not a 
tl(1aler t l~clr~in,  iildeninifying against all direct loss and damage by fire 
arising from a n r  cause whatever, except, among other things, the change 
ill o\vnershil~ of interest, title or pssession, or directly or indirectly by 
theft : IIt71d. the change of lwssession by tlic theft of the car does not fall 
n-itliin the intent and mcmiing of the exception of the ~ o l i c y ,  unless 
sucli change of possession directly or indirectly caused tlle loss, which 
prcw~nts :I questin11 of fact, under tlle evitltmce, for the determination 
of the) jury. Il'illiclms 1'. I l l s .  Co. .  184 S. C., 268, cited and apl~lied. 

- ~ P P E A T >  by plaintiff f rom Harding ,  J . .  a t  October Term,  1923, of 
i h c x r , s s n r . ~ c , .  

A \ ~ ) ~ \ ~ s .  J .  011 22 S(q)tmiher ,  1921, t h e  plaintiff and  t h e  defn ldan t  
entcred into a contract of i i~sura i ic r  by t h e  terms of which the  defend- 
airt iilsurcd for  tlic term of one ycar, to  t h e  c s t e ~ t  of tllc actual  cash 
value, not c ~ x r ~ ~ d i i ~ g  $2,000, a Peerless autornobile onned  by t h e  plain- 
tiff, a corporation t ransac t i ig  business i n  t h e  c i ty  of Charlotte. T h e  
policy p r o ~ i d c s  f o r  ir~dciiinity a g a i m t  al l  direct loss and  damage by 
fire a r i s i i ~ g  f r o m  a n y  cause whatel  er,  except as  therein set out. I n  tllc 
sections of tlle policy entitled "Hazards not Corered" appear  thrse 
clauscs : ( 1 )  "This ent i re  policy sliall be void unless otherwise prorided 
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by agreement in writing added hereto, , . , if any change, other 
than  by the death of the insured, take place in the interest, title or pos- 
session of the subject of insurance (except change of occupants, without 
increase of hazard") ; ( 2 )  "this company shall i ~ o t  bc liable for loss or 
damage caused directly or indirectly . . . by thefi." The first is 
known as the "nonalienation" clause and the sccond as the "theft" 
clause. The  appellee contends that  either is sufficient to bar the plain- 
tiff's recovery of damages. 

I t  is insisted that  the larceny of the  lai in tiff's car ~constitutcd such 
a change of possession as exonerated the drfendant from liability, and 
that the question has been deternlined in Ti'illianzs c. I m .  Co., 184 S. C., 
268. There is a distinction, however, be twen  the policy co~istrued in - .  

that case and the policy which is the subject of the present suit. I n  
TT'illiams' case the action was brought up011 an '( 'open dealer's' policy 
of insurance on automobiles held for sale." The  holder of the policy 
was engaged in  the business of buying and selling automobiles and ap- 
plied for and obtained insurance which v a s  specifically adapted to his 
business. Considering its several provisions,-the court construed the 
policy as exempting the insurance company from liability when the 
actual or physical possession of the automobile passed from the insured 
to another. Bu t  the policy in the instant case is the standard fire in- 
surance policy, from which are  omitted many of the provisions in the 
('open dealer's" policy. As every decision should be considered in the 
light of the facts upon which i t  is based, it is clear, we think, that  in 
considering the policy in the case a t  bar the court is not concluded by 
its interpretation of the provisions incorporated in the policy sued on 
in the Williams case. 

T h e  decisions of this Court in which the ('nonalienation" clause in 
the standard policy has been discussed seem to ha re  proceeded on the 
principle that  a mere physical change of possession wiihout a transfer 
of title or interest is not such changc of possession as will defeat the 
policy. I n  P a ~ f s  Go. c .  Ins. Co., 159 N. C., 78, i t  was jield that  taking 
charge of property by a receiver is  not a change of possession which 
will aroid the policy. There is a differenccl, of course, between posses- 
sion by a receiver and possession by a thief; but in thrl case last cited 
this Court approved the following quotation from Ins. Co. v. Bartlett, 
91 Va., 305 : "The condition in the  policy against alienation refers only 
to such sale or disposition of the property as caused all interest of the 
assured in, or control over, the property to cease." The same principle 
is maintained in the following cases: Rumsey v. Ins. Co., 1 Fed., 396; 
2 I'ed., 429; B t n a  Ins. Co. v. Aston, 123 TTa., 237; 96 S. E., 722; Jlar- 
cello v. Ins. Co., 234 Pa. ,  31 ;  39 L. R. A. (X. S.), 366; Boz~,ling v. 
Ins. Co., 103 S. E., 285. 
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W h i l e  t h e  l a r c e n y  of t h e  c a r  (lid no t  tpso f u c f o  avoid  t h e  policy,  a 
n e w  t r i a l  m u s t  be a w a r d e d  f o r  t l e t e r m i m t i o n  of t h e  ques t ion  in~-ol \ ' ed  
ill t h e  p r o ~ i s i o ~ i  r e l a t i n g  t o  loss o r  ( l amage  caused b y  the f t .  Wlic t l ie r  

t h e  loss w a s  caused d i r ec t ly  o r  in t l i rcc t ly  b y  t l ~ c f t  is a n i a t t e r  n l i ic l l  c a n  
f ina l ly  be disposed of on ly  by t h e  a i d  of a j u r y .  T h e  e l  icle~ice inow 

a p p e a r i n g  is c i r cums tan t i a l ,  a n d  t h e  l i ab i l i t y  of t h e  d e f w t l a n t  canno t  
be decided a s  a n  abs t r ac t  ques t ion  of l aw .  I f  it is s h o ~ v n  t h a t  t h e  nuto- 

mob i l e  v a s  stolen,  t h e  i n q u i r y  t h e n  wi l l  be w h e t h e r  the loss w a s  cau.wd 
d i r ec t ly  o r  i nd i r ec t ly  by t h e  the f t .  

S e w  t r i a l .  

(F i led  21 June, 1924.) 

1. Appeal and Error-Petition to  Rehear-Error. 
Upon a petition to rehear,  tlie case will be corrected when i t  a p ~ e a r s  

tliat the  petitioner has  thereby been1 enroncously degrired of i t s  prollcrty 

2. Principal and Surety-Official Bonds-Cle14ks of Court-Cunmlative 
Suretyship. 

Tlie surety on the official bond gireii for one term of office is  not liable 
on the  distinct bond of tlie same ineuunbcnt given upon his suc:ccetling 
liimsclf to the  s ame  of ice ;  but where, d n r i l ~ g  either of these ternis, :l 

new bond is taken with t he  sauie surety for t h a t  period the security is  
considered curnulatire, and upon clcfalcation before or n f t w  i t s  taliill:'. 
the  surety is  liable to the extent of the  total  amount of tlicm 110th. 

3. Same-Penalty-Liability-Surety. 
Where a dcfnulting clerk of tlie Superior Court succ.cctln hiinself in 

office, and has  :'ircn the  wquircd 1)oiltl ae11:lratelg for  cncln t('r111. wit11 
the  same surcty,  ant1 coll t inws hi?: dcfalcatioll, recorcry cannot bc had 
against  tlie surety cscc>l)t to tlic amount  of t he  bond given for  each tc.rm. 

4. Same-Statutes-Judgments-Interest. 

5. Same. 
While, a s  agaillst the principal 011 tlic bond of n clc.rli of tlit' S n l w i o r  

Court, interest  under our s ta tu te  a t  the  r a t e  of 12 per c ~ ~ ~ i t  is  co1lcctil)le 
from the  time of defalcation, the  amount of the  penalty on his bond 
determines t he  liability of the  surety thereon. C. S .  337. 
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us to thc~  c~o~icli~siolr t11:rt our  origi11:11 ol) iniol~ \\-as ill S O I I I C ~  r ~ s p c ~ r t s  
C ~ ~ O I I ( Y I ~ I R .  I t  is ( w r r ( ~ t l y  s ~ g g ( ~ s t e ~ 1  hy C O I I I I S C ~  tha t  ~11~11 rmult  was 
1)rol)nl)ly i~ltlucwl, ill large. rilcasnrc., by t h e  condition of l l ~ e  record. I h t  
if ,  1)y r c w m ~  of this i i~i~dvc ' r tc l~ce,  the, p e t i t i o n i ~ ~ g  t lcfcnda~lt  is l iable 
to  be. n ~ ~ j ~ i s t l y  t1cpri~-ctl of i ts  property, as  it  c o n t e ~ ~ d s  i t  is,  we7 must  

11111111)(~ of ( I o f : r l ~ : ~ t i ~ l ~ s  or ~l~is:rl)l)rol)rintiolls t l ~ i r i ~ ~ g  h i s  w c o ~ t l  tcmn 
of of&(>, but thew is  110 f in( l i l l~.  011 th(' rwor( l  :IS t o  t h e  exact  nlliolillt of 
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dutieq as  h a r e  i ~ o t  bren performed a t  the  t ime of its executioll. T l i i ~  
p r i i~c ip lc  is clearly set fo r th  by l 'euixitc,  J., i n  I'oole u. ( ' o r ,  31 IZ'. C'., 
71, a s  f o l l o m  : 

"Tl'c collsitlcr the p r i~ lc ip lc  1 ~ 1 1  settlcd tha t  w l ~ e r c  n term of ofiee is  
f o r  more t h a n  one year, tlic bonds g i w n  for  a proper discharge of t h e  
duties of the  ofFicr1, a t  t h e  t ime of appoi l~ t rne~i t ,  a i ~ d  tlic Iicw bonds, g i ~  r11 
f r o m  t ime to tiiilc nfterwartls. a r c  cumulntirc~. tha t  is, the  first b o i ~ d s  
continue to  be n sccuritv f o r  t h e  d i s c h n r ~ c  of t h e  duties as  a t  first iii- - 
tended, and t h e  ~ i c w  bonds bcconie ail a ~ l d i t i o ~ i a l  security f o r  the  dis- 
cliargcl of such of t h r  duties as  h a w  not bceii perfonnet1 at  tlic time they 
a r e  ciiteretl into. T h i s  p r i~ ic ip le  is  tlecluccd fro111 two cons i t l c r :~ t io~~<:  
T h e  11cn- bonds a r e  not rrcruircd for  tlicx rclicf of the  suretics u11o11 the  
first bol~ds,  but a r c  talrvi~ f o r  the Iw~rcfit of tllov, ulio m a y  be c o i ~ c c r ~ ~ c d  
i n  tlic 1 w o p ~ r  d i s c l i a r p  of the  ~ l u t i r s  of tllc office; and  11lic11 tlw officr 
is to  continue for  niorc t11a11 one year, i t  was presumed tha t  tlic bontls 
takcri a t  first might  bccon~c i~isufficient f rom t h e  i n > o l ~ e n c ~ y  of the surc- 
tics o r  otlirr causes; h c n c ~  tlic IJcgiqlaturc took t l ~ c  prccnutioii to  rcqnirr  
l i e~v  bo11ds to be given fro111 t ime to tirnc, ant1 t l ~ c  c40urts, i n  n r d w  to 
gix c effcrt to  t h e  i i i t e ~ l t i o ~ i  of t h e  la \ \ -mnkrrs ,  consider t h e  ncn b o ~ ~ t l >  
not as taking t h e  p1ac.e of the  old oilrJi, but as  acltlitio~ial tliereto." 

T o  like effect n a s  tlic l l o l d i ~ ~ g  ill Oafs  1 . .  I l r ! l ( z~ ,  14 X. ('., G I ,  T I I I C W  
bonds of a clerk and  inasttlr of tl ir  Court  of E q u i t y  n e w  undcr roll- 
sideration. Src ,  also, C .  s . ,  351, and cases citctl t l icwuntlrr.  

But n e  a r e  anarc. of 110 decision or s tatutc  nliicll n-oultl make t l ~ c ~  
official hoiid o r  I)o~ids, g i ~ e n  1)y a n  o f f i r ~ r  dllriiig. olle t w m ,  1i:ll)le fo r  
tlir  ~ i o ~ ~ p e r f o r l n a l ~ c e  of his  official tlutics t l u r i ~ ~ g  a i~o t l i r r  m ~ t l  tliffcrcwt 
tcrni, cvrri thougli the  l ) r i~lci l ia l  a l ~ d  i11retic.s 1)c t l ~ e  sanic fo r  both tcmiiq. 
Tliv tn-o terms n r r  ec1):wntt. :rnd dis t i l~ct .  a 1 ~ 1  tllc lm~itls gi1c.11 by a11 
offictxr as  security f o r  the. pc~r for imnce  of his  official dutic~s d u r i i ~ g  :111y 

:rntl different t c n n .  in  tllr  a l m n c r  of some contract or stntutcx ~ r i i ~ m i i ~ r g  
such liability. 117n,rl 2 % .  TIac<cl l ,  G G  S. ('., 389. E a c h  torin, l ike c ~ c r y  
t u b  of Ala(-kliiii:~l~ al lui io~r .  " ~ i i u ~ t  qtn11(1 n p o ~ l  i ts  o n n  hottoni." ( ( ' l i : l~~lo-  

of his i ~ ~ c ~ l n i h t l l ~ c y  tlmillg t h r  F P C O ~ ~  term of officr. T h e  l ) r c ~ ~ ~ i ~ ~ r n s  ])aid 

security f o r  tha t  term. T h i s  n ~ u c l i  i~ atlmittrtl hy t h e  petitioning dc- 
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fendant. See co r r c spo~~d~wcc  set out iu  origilial opinicln. -1 bo~itl of 
not less than $5,000 for  each term is required by C. S., 020. Thus  it 
will bc necessary to remand the case in order that  the defalcxtio~is or 
misaplwolwiatio~ls may be separated, m ~ d  those occurring during the 
lattc,r par t  of i\Iartin7s first tcr111 cl~argcd ag:~inst one l ial~il i ty of $5,000. 
and those occurring during the period of his iricumbenc,~ in  the second 
tern1 cliarg(~1 a g a i ~ ~ s t  :~nothcr liability of $:),000. 

Tlic liahility of the pcti t io~iing tlcfrnd:mt, l i o n c ~  cr, n mltl not cscrcd 
the 11e11al sum of $3,000 in ally one term, plus interest thereon at  the 
ratc of G per crnt per annuln after jutlgnient against the wrcty.  (". s., 
2309; -1Iocel~vj i* .  J o l i ~ ~ a o ~ i ,  144 S .  ('., 1). 273; Xaclr i n c  ( ' 0 .  i s .  S ~ a r / o ,  1 2 5  
S. C., 158. ,is against the principal, F,. E. i\Iartin, t i t  plaintiffs or 
rclators arc entitled to r c c o ~ e r ,  in a t l~ l i t io l~  to the s e w x l  smils found 
to be detained by him, tlanlagrs :lt t11~ rate of 12 pcr c i > ~ ~ t  l)c2r alinum 
from tlic time of detentio~i  u ~ i t i l  paid (C.  S., 357) ; hut as against the 
surety, S e n .  Amsterdam Casualty Company, the  nlnxi~iiui l~ liability 
in any one term will not esccctl the pc~ia l ty  of the bond g i x w  for that 
tc r i i~ ,  111"s interest tlicrc~on at  the rat(. of 6 per cclit pi'r a n ~ l n m  after 
juclgmcnt against said surrty. B ~ r n h c c ~ t l f  P. D r i f f o ~ t ,  146 S. C. ,  206. 
I f  the judgments ag:~inet thc principal for  tltfalcatio~is 01. niisappropria- 
tiolis during any one term, 1~111s damages a t  the rate of 12 l)er eelit per 
R I I I I L ~ ~ I ,  do not csceed the penalty of tlie bond g i ~  rn for that  tcriii, the 
relators nould be entitled to collect out of the surctp tlic full nlnouut of 
their juclgn~ents against the principal. But  if the bolltl g i ~ c n  for  any 
one term be not sufficient to pay sue11 judgments in  full,  the pro ratn 
interest of each relator nould be determined on the ba4s  of the prin- 
cipal amount reco\cred plus tla~nages a t  the ratc of 1 2  per cent per 
annum from the time, of tletc.11tion by tlic offiwr up  to date of ~ e t t l ~ n i i ~ n t .  
That  is to say, the rcco~cr ics  against the prillcipal will form the basis 
of computation in  detcrmining the pro rnta alilount \\11ich t l i ~  surety 
will bc required to pap cach of tlie relators, s l ~ o ~ l t l  tlicir claims in :1ny 
one term exceed the ultimate liability of the surety for that  term. 

Alecording to the n io t l e r~~  weight of autliority in otlicr juri~tlictions, 
the gc~icrnl  ru l t  serins to 1)c that  altliougl~ tllc l w ~ ~ n l t y  of tlir l~olltl 
fix?. the limit of liability of the surctp at  tlic t i~ l ic  l inl~il  t p  :~riscs t l i t ~ e -  
under, pet, if the principal or surety fai l  to discharge that  liability 
~ v l ~ c n  it ~naturcs ,  intcrwt may be : ~ l l o ~ ~ e d  on the nmoulit from tlic time 
this liability accrues. c ~ c w  if the nn~ount  of ~ . c c o ~ c r y  cwcctl tlic lmralty 
1lan1c.d in  the bond. 2". C. L., 318. -1s against the sureties, ho~vtver.  
interest is allowed only from the date of notice to them of the 11rracll. 
or from the (late of a demand on them to makc good such brcacli. DicX- 
i n s o n  v. White ,  25 N. D., 523;  143 N. TV., 754; 49 L. R. -1. (N. S.) ,  362. 
See valuable note to  Griffitlr z.1. Rundle, 23 Wash., 453, as reported in  ,5S 
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L. R. A., 381, where tbe rule is stated, nit11 citation of authorities; a d  
see, also, dissenting opinion of C'lark, J., in  -1Iachine Co. v.  Seago, 128 
K. C., p. 162. Bu t  in Kor th  Carolina, both by statute and judicial de- 
cision, the surety's liability may not exceed the penalty of the bond until 
judgment has been rendered against the surety. Interest may t lml  be 
collected on said judgment without regard to the h i t  of liability named 
in  the bond, because the nature of the demand is altered by the judg- 
ment, and under the statute such judgineiit 71-odd bear interest a t  tlie 
rate of 6 per cent per annum until paid. C.  S., 6309; TT'arden v.  S i e l -  
son, 5 X. C., 2 7 5 ;  Jfoscley v. Johnson,  supra;  Llcrnhnrtlt 2,. U ~ t t o n ,  
supra;  X a c h i n e  Co ,  v. Seago, supra. 

Our original opinion d l  be modified to the extent a b o ~ e  indicated; 
the cause will be remanded, to the end that i t  may be heard and deter- 
mined according to the usual course and practice of the court, not ill- 
consistent with the principles announced in this opinion. 

The  costs of this appeal will be tased against the defendants. 
Petition allowed. 

R. G. T'AUGHAX, TRADIXG a s  CAROLINA BODY COJIPAST. I-. B. R. r x r ,  
TREASCREK,  as^ D. B. STAFFORD, SIIEHIFF. 

(Filed 21 June, 1024.) 

Taxation-Statutes-Liens-Vendor and Purchaser. 
Where a maiiufacturer of automobiles or a receiver ap~ointed for him 

has failed to pay the license or privilege tas  inil~osed by the lie\-c~iuc and 
JInchinery acts, C. P., 59Si, construed ill pari mcltcr.ia esl)ressly l~roritles 
that a lien therefor shall attach to all real estate of the tnspngw sitnatctl 
within the county, etc., and continue utltil such tnscs. wit11 any 11cn:ilts 
and cost which s11a11 RCCI'Ue thereon shall hare been l~aid, and the licu may 
be enforced by the State, etc.. for each tas  year nccortlillglg, ant1 n ~111)-  

sequent l~urcl~ascr of the' ~nnnufacturing l l l a ~ ~ t  is subjcc-t to tht~ 1ic.11 f o r  
the nonl~ayrncnt of the tnses, and it is enforceable nza i~~a t  the rivlltg. 

L \ ~ ~ ~ ~ i ~  by plaintiff from S/ra!rs, J . ,  at Deccmbcr Twin,  1023, of 
GUILFOBT). 

The  facts admitted and set out in the jntlgnwnt are as follons: Tlie 
Soutliern Truck and Car Corpora t io~~ ,  tluri~lg the fiscal years 1920-21, 
1021-22, and prior thereto, Tvas a 1lia11uf:rcturcr n ~ l d  dmlcr ill auto~no- 
bile trucks; it o~ rned  a factory a i~t l  plant in Guilfortl County near 
Greensboro, S. C., situated upon the tract of land described in the com- 
plaint. I t  was also the owner of this tract of land in fcc. I n  thc course 
of its business it sold during the fiscal year 1920-21 automobile truclrs. 
I t  did not during said year pay to the State any license tax for selling 



the  s:~mc. 011 5 Fcbrnarp ,  1921, Gar land  D:~niel was appoillted r e c e i ~  er 
of said corporation, and cont i l~ucd  as  sue11 till  11 Sovembcr ,  1926, 
~v11il11 h e  as  t l iscl~argid,  alltl t h e  p r o p i ~ t y  rt=tored to its on ncr. H e  as  
such receiver, utlder tllc tl irertion of the court,  conductctl i ts  business. 
and dur ing  t h e  tirnr of his  reccivcrship he sold one t ruck on 17  Febru-  
ary,  1921, and onc 26 Scptcn~ber ,  1921, atltl Ilc paid no license t a x ;  said 
l i c c ~ ~ s e  t a w s  for  snit1 fiscal year  h a l e  never h e m  paid Fy a n y  one. 

O n  7 Apri l ,  1923, the  plaintiff pnrcliascd f r o m  t h e  Southern T r u c k  
a ~ t l  C a r  Corporatioli  the  factory,  t h e  l h n t  and t ract  of l and  aforesaid, 
:111(1 took a clced therefor, which a as  du ly  registered. I'lnintiff hat1 110 

actual  liotice of t h e  fact  tha t  said licellsc taxes h a d  liot heen paid. H i s  
p ~ m l i a s c  of the  land \ \ as  holm fitie an!l f o r  valur. 0 1 1  1 October, 1923, 
d r f i ~ n d a n t  Stafford, act ing uutler tlic tlircc.tion of R. R. Lacy, S t a t c  
Trcaslwcr, ant1 by v i r tue  of the  prol  i s io l~s  of t h e  Re, otlne a ~ l t l  X n -  
cllillc~ry acts of Kort l l  C n r o l i ~ ~ a ,  l(xvicd upon  said l and  for  t h e  nonpay- 
ment of t h e  liccwsc tax  of $500 f o r  t h e  fisral year  1910-21, and $630 
l m n l t - ,  : ~ n d  a like s l m  a ~ l d  penal ty fo r  t h e  ~ l o ~ ~ p a y r n e ~ i t  of t h e  licwlse 
tax f o r  the fiscal y m r  1921-22, and $2 costs, and  said sheriff duly a t lwr-  
tiscvl said l and  to be sold tlicrcfor. T h e  plaintiff thereupon brought this  
action, and  obiairled a rrs t rai l i ing order. 

H i s  Honor  atljutlgetl tha t  t h e  Inrid was subject to  a lien f o r  the  t a x  
nut1 penal ty f o r  each year  and  subjevt t o  sale f o r  nonpnymel~t .  T h e  
restraining order  was dissolved, ant1 the plaintiff appealtatl. 

A \ n ~ \ l r ,  J. O n  5 Fcbrua ly ,  1921, Gar land  Danicl  was appointed re- 
c r i ~ r r  of the  S o ~ i t l ~ c r l ~  T r u r k  and C a r  Corporation, ~ i l i i c l i  fo r  some 
tilll(3 pr ior  thcrcto hat1 bccu el~gagrt l  in  ~ i i a ~ ~ i ~ f a c t u r i n g  : I I ~  selling auto- 
n ~ o h i l r ~  trucks. Tl lc  r c c c i ~  c~ continued t h e  1)usiness ulltil 11 K O \  (mher ,  
1922, n h r n ,  upo11 his  t l i ~ ~ l l a r g e ,  t h e  propc2rt> n as r ~ ~ t o r c d  to the officer\ 
of t h r  corporat iol~.  011 7 A\pril, 1923, t 1 1 ~  plaintiff p u w l l a d  all tlic 
1)roprr ty o1111et1 by the, corporation, irlcludiug s c ~ r r n l  t ,act? or lots of 
land. Se i t l i c r  tllc corpor:xtion nor  t h e  roreirer  paid t h e  license t a s  
i ~ n p o s i d  untlcr Sc l~cdulc  13 of t h e  I tevenur ,let fo r  t h e  fiscal p a r s  
1920-21 and  1921-22. Publ ic  h ~ r s  1921, ch. 34, see. 72 .  

r 1 ) o n  t l ~ c   lain in tiff's fn i lu r r  to  p a p  t h e  tax, t h e  sheriff of Cruilforcl 
County, a t  tlic instance of tllc S t a t e  Treasurer ,  levied upon the  land 
t l c w i l ) i d  i n  tllc complaint with a ~ i e n .  to  s r l l i~ ig  it ,  and  t h c  plaintiff 
oh ta i~ icd  a rc.;training ortlcr n h i c h  n a s  dissolved a t  t h r  Ilearing. T h e  
plaintiff cxccpteil mld appcaleil. 
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Tlic a m o u i ~ t  of t l i t  tascs  :1nd pcilalties is fixed 1)- statutc. l 'ubllr 
1,av 1923) ?li. 4, wc. 78, a i ~ d  cli. 12, wcs. lo!), 110 ; Public  L a v  5 1921, 
ch. 34, scc. 72, a i ~ d  ~11. 3q, SOCS. 116, 117. SO, likewise, is  tlle lie11 O I I  

1:111(1. ( ' .  S., 7957 pro\-ldcs: T l i e  lie11 of tlic State ,  c20u~tty, a1111 
i ~ i u ~ ~ i c - i p : ~ l  tax('s 1m ietl fo r  ally ant1 all  1)urpowb in rach y L a r  sliall attar11 
to all  rcal cJbtatc, of t 1 1 ~  t a x p a ~ e r  iitu:ttcd \\itliiii t h c  c.ou11ty or other 
r~ iu~l ic ipa l i ry  by vllic11 the  tax list is  placwl i n  tlio slipriff's h11d4, wliirli 
1 i w  d 1 d 1  attar11 oil 1 JUIIP, aiii1uaIly, a i ~ t l  sliall c o l l t i i ~ u ~ ,  unt i l  iuc.11 
taw, .  nit11 ail) l ~ e ~ ~ a l t y  :rnd costs nliicli s1i:rll accrue t l i ~ r t o l ~ ,  i11;111 1~ 
paid." T h i s  ccction is a l ~ c r i r i a i ~ e ~ ~ t  s tatute  i n  the senw t h a t  i t  i~ 11ot 
nltcrod or i t~ocl i f i (~l  l ~ i ( w ~ ~ i a l l , ~  ill lilw i i i : ~ i i l ~ ~ r  ]\it11 w r t : i i ~ ~  w ~ t i o t ~ ~  of 
tllc Xcl ~ I I W  Alc~t .  T h e  cral  st:~tntcs r e l a t i ~ l g  to  tlic su1)jcct 41onltl 
be comtructl together. I3y ~ l r t u c .  of sectloll ;9\7, tlicl lie11 of tilt, t:rsc3\ 
fo r  car11 year ntt:ich(d to th11 1:antl on 1 t J ~ i ~ ~ e  ( t t u t p ( ~ r  r .  I l c ~ t t l ~ ,  I S 0  
S. (I. ,  3 7 7 ) )  and  ill tlitl abwlcc. of I J ~ ~ I I I ( > ~ I ~ ,  11a1 s i i t r (~  c o l ~ t i ~ l l ~ ( v l .  It 
is thercforc. i111niateri:ll tha t  the l ~ l a i ~ l t i R  is a 1)011:1 f i d ~  ~ ) I I ~ C I I : I P C ~  of t h ~ '  
land f o r  r a l u r  a11d vi t l iout  actual  iioticc. 'l'lip 1)lniiltiff coi~tci~t l ,  tha t  
tile section applies olily to suc.11 taxes as  a r c  cwllec*tiblc 1,. tlw sl~oiiff 
uiitler t h c  t ax  list deli\ errtl to l~ i i i i  by the boar11 of c o u ~ ~ t y  ( m ~ i i i i i -  
sioilers; but  .the lien u h i c h  attaches to  lalid is tha t  of State ,  c.ouiity. 
a i d  ~ l iun ic ipa l  t a m s  l e ~ i e t l  f o r  a n y  purpose. Tl ie  t ax  is lcl i d  o r  i111- 
posed f o r  tllc privilege of carrying 011 the  business o r  tloiug t h e  nvt 

nailled, n ~ ~ t l  is ilicludctl ill the  clause, "taxcs Irr icd f o r  ail- a i d  :111 
purposei." 

T h e  co~lst i tut ional i ty  of t110 sectioli uiitler ~1 i ic . l i  the  tax n as ~inposetl 
is  discussed i n  Bank 2 ) .  Lacy, u ~ z i c ,  25. 

Tlie judgment is 
A\ffil'lnl~d. 

Emploaer and l~:mplagee-111;1ster and Sc'rrant-Scgligcnce-Xssull~ption 
of Risks-Instructions-Appeal and Erro~tReversiblc Krror. 
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APPEAL by defendant from B~yson ,  J., at October Ternl, 1023, of 
SWAIX. 

The action was brought to recover damages for persond in jury  alleged 
to h a w  been caused by the defendant's negligence. Plaintiff ~ i cwt  from 
Svniii County to Gastonia to ~ ~ o r l i  for the defendant. H e  was 23 p a r s  
old and Tvas ernployed to keep the cards clcan. The  cards were set in 
rows about 15 inclies apart  and were operated by a smill  pulley about 
10 inclics from the floor. Tlicre was a larger pulley liigllcr up.  The  
two r e r c  connected by a rope belt. There was also a leather belt which 
was used to operate other machinery. T h e  two belts were about 3 inches 
apart. The  rope belt came off the pulley and the plaintiff attempted to 
put it back wllile the niacliinery was r u ~ i n i l ~ g .  H i s  left halit1 v a s  
caught in the belt and his arm was so injured that  it had to be anipu- 
tated. H e  testified in  part as fo l lom:  

'(IIow 1 canie to get hurt  n.as this:  I TVRS cleaning u p  about 8 : l 5  
and the belt flew off this rope, and I mas trying to put it on and got 
down with my  riglit hand near the floor to put it on the pulley with my 
left hand u p  here and put it on the top, and the second time it slipped 
off and the belt that  run  from the center to pull the cotton off the slats 
canie down in there and gave a whirl and cut my  arm. I t  is the usual 
custom used there to put the rope back with the hands ~vlien it comes off. 
Thc  belt runs off very often;  i t  run  off brcause it was too big. Mr. 
Stewart had instructed nle to put  the belt on ~vhen  the machinery was 
running; he was the card-room boss, or t l i ~  card-room fixer, I do not 
know whicll-the one that  fixes the cards. Mr. Biddy told me I mould 
have to take orders from Mr. Stewart or get out. Mr.  Biddy ~ v a s  the 
second man, and it n a s  his duty to l001i after the card room. When the 
second man gives orders to the enlployees in that  room, they obey it. 
. . . . I t  was not tlic pullcy that caught the rope clown there; it  
was the belt that  runs the slats; it  did not run  as fast :is the cylinder; 
there were t n o  pulleys antl two belts; one was a leatlier belt and the 
o t l i c ~  Jvas a rope belt; I tricd to put the rope on the pulley; I could 
not say how close the leather belt was to me> while I was doing tha t ;  I 
guess i t  mas about 3 i~iclics. The  belt that run  on tlle slats cut my 
hand. I n a s  fooling with the belt that  runs the carls .  TVe had a 
leather belt that  was running the machinery that  took it off the slats 
and the rope belt that  took i t  off the cards, and it x a s  the leather belt 
that caught my hand antl took it in there, and these two belts ve re  
running about 3 inches apart .  I knew h o ~ r  to stop them; it was the 
easiest thing in the world to stop them both; the easiest thing mas to 
take my hand and stop both belts like that  ('indicating). 

"Q. I f  you had done that  you would have had two arms today? A.  
I don't know. 
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A n i a l h ,  J.. did  not si t  o r  t:llit' 11:trt i l l  the tleterminatioii of this c.:~-c. 
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,IFPEAL by defciidant from B r y s o n ,  J., at  December Special Term, 
1923, of CHEROICEE. 

Special proceeding to coiidcrnn lands and vater  rights on the Hia -  
wassee River i n  Cherokee County, for use of petitioner in conliectioll 
n-it11 a water-poxer de\rlolmieiit or liylroclcctric plallt. 

Tho matter mas heard before the clcrlr, who appointed conmissioners 
to assess the value of the lands condemned, as provided by C. S., 1720. 
Said conn~lissio~lers i n  dnc course nintle tlieir report, wliirh \\as COIL- 
firmed by tlie clerk on 14 February, 1923. Dcfcndant a p p d e d  to the 
Superior Court in term. 

Upon the hearing, a jury trial was n aired and it n a s  agrccd that tlie 
judge should hear the c~r.iclmcc, find the fntotq i11rtl render ju(lgrue~it 
accordingly. 

From the jutlginc~it cntcrcd in f a ~ o r  of pctitio~ler, the defentlmlt ap-  
p ~ a l s ,  assigiiitig errors. 

,lIartirz, Ro l l in s  & Wright for  plain fi,ff. 
.J. Cirn~t , ford B igg~  f o ~  d c f e n d a n f .  

S T A C ~ ,  J. This case is only another branch of the same litigation 
n-hicli has been going on betreen tlicse parties for a nuniber of years. 
f'olccr Co. v. Porcter (lo., 186 N. C., 179;  8. r.., 175  AT. C., CGS; S. c., 

171 S. C., 215. 
I n  1900, tlie petitioner, through its officers, engineers and otlier repre- 

seiitatives, entered upon, explored and surveyed certain lands and n atcr 
rights in and along the Hiawassce River in Cllcrokce County, K. (I., 
not declared by law to be navigable, and marked upoii the ground the 
locatioli of its route for n ater-power d r ~  cloprilelit, ant1 adopted tlie same 
by nutlloritative corporate action. The proposetl locatiou of said n-orlis, 
(lams, flumes, power plants a i d  otller structures, extends for a consider- 
able d i s t a l ~ w  up arid don-11 thc Hianassee R i w r  and covers wliat is 
spoken of on the record as two ba~ i l i s  or r~s~rv~irs-one known 3s the 
upper reservoir and thc other as tlie lower reservoir. 

Thereafter on 21 June,  1911, the Carolilia-Tennessee P o x w  Colil- 
pany filed and deposited ill tlie office of tlir clerk of the Superior Court 
for Cherokee County surreys, maps a d  plats sliowing the proposed 
location of said works and the lands necessary for their successful opera- 
tion. 

T h e  location of petitioner's proposed wxks ,  dams, etc., for the de- 
relopment of water-power and the generation of electricity, described 
in  the petition and amended petition in this cause, is the same as the 
location of the proposed works, dams, etc., described in the record and 
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over the property, and the relative dates of their organizations or cliar- 
ters a re  ilnniaterial." 

I n  C'.  and 0.  IZy. C'o. v. Deepusafer Ry. Co., 57 W. Va., 641, it was 
11elt1 : 

",I survey staketl out upon the groui~d. as a center linc, a prelimiiiary 
line, or as an  actual location, nhether delineated on paper or not, if 
adopted by the corporation, as aforesaid, is a l o c a t i o ~  withi11 the mcan- 
ing of the statute, a i d  the coii~pang first nialring such location has n 
right to it superior to that  of ally other company. 

"A railway company may begill the work of location on any part  of 
its cor~templated route, and a locn t io~~  of :I part  only of its road may 
he held agaiiist a rival coinpaily seeking the same location as long as 
such locating company manifests good fai th by the diligent prosecution 
of the work conteinplatecl hy its organization." 

Sm,  also, I,. If. and 1'. Co. 1.. R. R., 132 Wis., 313, \\here the matter 
is discussed at considerable length. 

The constitutionality of petitioner's charter iq again assailed by the 
defendant upon the ground that the Legi9lature has granted it cixrtain 
special privileges and special charter rights, which are in violation of 
the Fourteenth -Imendment to the Constitution of the Cnited States. 
The exceptions addressed to this question must be o~c r ru l ed  on authority 
of l-'olcser Co. 7>. I'ozcer Co., 171 S. C., 24s;  8. c., 175 K. C., 668; R, R. 
v. F e r g z m n ,  I69 S. C., 7 0 ;  Lanil Co. v. T r a c t i o n  Co., 162 S. C., 314; 
R. R. ~ 1 .  R. R., 142 N. C., 423. I t  rou ld  only be "threshing over old 
straw" to repeat here what has bccli so recently said ill these cases. Fo r  
a valuable discussion of the subjcct, see 2 ' r u ~ t  Co. u. IInrlcss, 15 L. R. 
d., 505. 

The defendant also questiolis the good fai th of the petitioner, and 
alleges that  it does not intend to carry on the hs ines s  autliorizetl by 
its charter and thus use the lands sought to be condemned for nater-  
po"rer development, etc. This matter n a s  squarely presented in the 
case, supra,  betn.een tliesc same parties, i nvo l~  ing tlie lands and x7ater 
rights located in nlmt is kno~vn as the u p p r  reservoir, and definitely 
ruled against the clefendant's position. The  tr ial  court, therefore, prop- 
erly hcld that the tlefentlnnt n-as 11reclutlcd from rclitigating this ques- 
tioil i11 the present suit. T11c.c t n o  wi t s  were brought tluri~ig the same 
month;  the two controwrsies are bct~rcen the same parties; the public 
iinprorements arc tlescribecl in ider~tieally the same lnngunge and are 
in fact the same identical public improvements. Thc  only difference 
between the two cases is that  different tracts of land, in the same loca- 
tion, are being cond~nlned in  the different suits. The  rule is well set- 
tled that  a judgment of a court having jurisdiction of the parties and 
of the subject matter binds all of the parties and their privies as to all 
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issuable mat te r s  embraced i n  t h e  pleadings and  al l  mzte r ia l  matters  
within tlie scope of t h e  pleadings which were i n  fact  i~wes t iga ted  and  
determined. C o l t ~ a i z e  v. Laughlin, 187  N. C., 257;  78 S. E., 961 ; Few 
bee  v. Sawyer, 167 K. C., 1 9 9 ;  Cromwcll  z.. 8ack  Co., 94 U .  S., 351. 

W h a t  is  said i n  regard t o  the  question of good f a i t h  applies also to  
t h e  question of laches and  t h e  s ta tu te  of limitations, both of which have  
been set u p  i n  b a r  of the  petitioner's r ight  to  recover i n  this  proceeding. 
These questions were squarely presel~ted and  decided :gainst the  de- 
fendant  ill t h e  case reported i n  1SG N .  C., 179. B u t  ere11 if this  were 
not so, i t  appears  f r o m  tlie record t h a t  the  defendant did not decline 
to  sell to  t h e  petitioner the  lands and  na te i9  r ights  here sought to  he 
condemned un t i l  24 November, 1922, and  this  proceedi~ig was i n s t i t u t d  
by  t h e  issuance of summons on 2 December, 1922, only a few days there- 
af ter .  C.  S., 1716 a n d  1716. See, also, I7ailkin R i v e r  Co. c. Tl'isslcr, 
160 N. C., 269;  S. c., 33 h 1 1 .  '?:IS., 268, ant1 Lewis 011 Enl inent  Do- 
main,  see. 350. 

T h e r e  a r e  a number of exceptions appear ing  on t h e  record relat ing 
to  t h e  issue of damages, but  a l l  of these h a r e  been abandoned by t h e  
defendant. 

Af te r  a careful  a n d  criticaI exa~nina t ion  of t h e  whole record, we h a r e  
found no action or  rul ing on t h e  p a r t  of t h e  t r i a l  court n h i c h  we appre-  
hend should bc held f o r  reversible error .  T h e  judgment i n  favor  of t h e  
petitioner as  entered below will be upheld. 

N o  error .  

Ananrs, J., not s i t t ing or taking p a r t  i n  the decision. 

JOHK S. MICHBUX, ADYIKISTRATOR OF JEFF RIILLER, I-. Il. G. 1,ASSITEIt 
6% COMPANY, A CORPORATIOX. 

(Filed 21 June, 1924.) 

Employer and E m p l o y e s M a s t e r  a n d  S e r v a n t s a f e  Plrice to Work- 
Negligence-Fellow Servant-Evidenc~NonsuitStR~tutes. 

Where tlie ericlence tends only to show that a contractor for the build- 
ing of a highway has furnished his employee with a proper machine for 
mising the concrete, driven by its own power, and while properly working 
it  was so negligently managed by a fellow scwant of the plaintiff's intes- 
tate that  a part thereof fell upon the latter and caused his death; and 
there is no evidence tending to show negligence on the part of the em- 
ployer in the selection of the fellow servant or other fault attributable 
to him, a judgment as  of nonsuit upon defendant's m3tion under the 
statute is properly rendered. 
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CITIL A C T I ~ S  to recowr damages for the death of plaintiff's intestate 
caused by the alleged negligence of defendant company, heard before 
Shaw,  J., and a jury, a t  Sovember Term, 1923. of GCILBOKI). 

,It tlie close of the testimony, on motion, tlierr was judgmeiit of non- 
suit, and plaintiff excepted and appealed. 

R. G. SfrudzcicX. and d d a m s  d -!darns for plaint i i f .  
I'arham LP' Lassi frr  and King ,  Sapp  cC. King for drfcnclant. 

HOKE, C. J. The evidence tended to show that  defendant is a cor- 
poration extensively engaged in the construction of roads and streets, 
and in May, 1922, in the line of its business, was a t  work in repair- 
ing the streets of Greensboro, using for that  purpose, among other appli- 
ances, a mixer or road par-er. This parer was a detached machine work- 
ing by its own mechanical power and consisting chiefly of the engine, 
a re1 olving drum and a largr pan or skip which, in the beginning of the 
operation, rests upon tlie ground so that  the differing ingredients, sand 
and gravel, etc., can bc unloaded illto it from the carts. I t  is  then 
raised by mechanical power to an  upright position, dumping its load 
into the revolving drum \%herein tlie ingredients are properly mixed, 
and xilien upright it is fastened and held in its place by a latch, and 
so held until the operator releases it to drop and take in another load. 
This machine is controlled and worked by an  operative standing on 
a table or platform through five levers; one starts the machine, two 
lifts the skip, three dumps the "batch" after i t  is mixed, the fourth 
turns on the water, and fifth latches the skip when i t  is raised into 
place. I n  order to tlic better operation of the machine, it  is necessary 
a t  times to clean off the ground where the skip rests so it niay be level, 
and a t  the place and time in question plaintiff's intestate and another 
hand, employees of defendant, were a t  work with the machine, their 
duties being to unload the delivery carts into the pan and to keep the 
grourid where tlie pan rested clear of any matter dropprd from the pan 
or o t l ie r~ise ,  and vhi le  so engaged the operator held the skip in place- 
releasing the same on signal from the ~iorknien  belolr. On this occa- 
sioli, while intestate n a s  cleaning off the ground and out of ~ i e n .  by 
reason of a shield encircling the machine for its protection, the pan 
dropped from its place and crushed tlie intestate so that  he  died in a 
few moments. The  proof shelved that  the machine was a standard one 
recently purchased and installed by defendant company and was in good 
order; and at the close of the testimony, and before the argument, coun- 
sel for defendant admitted in open court that  they had offered no evi- 
dence tending to show that  the mixer was not in good order, and that  
they would not ask the jury to find that  it was not in proper condition. 
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011 tliese, tlie facts ill e~iderice chiefly pertinent, n e  must approve the 
decision of his Honor directing a ~~or isui t ,  being of opil~ion that  from 
t l ~ e  cL\itlellce l~rcsc l~ted  ant1 tlie a d m i i s i o ~ ~ s  of c~ounsc~l, t l~e re  is 110 prr-  
111issi1)lt. infrrclicc of au actioria1)le brcac.11 of duty on the par t  of the 
drfclidai~t coinpang. It is  \ c ry  gcucrally acccptetl that in the escrcise 
of rea~oiiablc care it is tlic duty of all cii~l)lo\c.r of labor to pro\itle for 
hi5 c i~~p loycc~ i  a rcaionably wfc  l~lacc. ill n lilc.11 to (lo tlicir n orli, to 
furnisli tliclil \\it11 appliniices ant1 tools suitable for the nork in wliicli 
t1ic.y are engagctl. L ' a i f h c r  L .  C l e w z r ~ z f ,  183 AT. C., 430; l ' h c i n z p ~ o n  c. 
O i l  ( ' o . ,  177 S. C., 279, and also to wlcct employees n h o  are conipetcnt 
autl ~ufficielit for hwli norlr. Il7a1tcr\ c. L u v ~ b c r  C'o., 163 K. C., 536; 
L\-ortlz~m Paczlfic It.  R. v.  I ' e terson ,  162  5. S., 346; and where there is 
a brmcli of duty ill t l i ~ s r  r e sp~c t s  or an\ of them, and tlie same is shown 
to be tlie prosiiiiatc can<(. of all illjury, tlic elnployee hir~isclf ha l ing  
been without dcfault, :ui actiollable vrolig is establisl~cil. I t  is also 
recogliimd n it11 us, and T cry geiierally elsen-here, that  u lless otherwise 
provided by statutc, as it is ill this State ill case of railroads, and to a 
large estent, also, under tlie Federal Eaiployrrs' Liability Act, that all 
elnployer is not rcsporisible for injuries attributable solely to the ntyli- 
gence of a fellow s e n  ant. I l 'u l te~x '  t m e ,  s u p ~ u ;  J o n c ~ s  L ~ .  R. R., 176 
S. ('., 260. Co~isitlcrii~g tlie record iu I ien of tliese autl~oriticq ant1 
the l~riliciples they approve and establish, there has, as cknted, Iw l i  no 
breach of duty shonll ou the par t  of defendnut compalig, the proof arid 
aclmissioiis slion.ing that  the ~nac l i i~ i e  u as of yta~~tlart l  makc, ~ ~ e w l y  Inn- 
c11ascd :mcl ilistalled, and as a nieclia~iical propositiou, oprratiug prop- 
erly a t  the time. S o r  is there anyn liere e\ itlmce of dcfault ill refereuce 
to selertiiig the operator; a i d  o n  the facts c~fferrd by the p1:~intiff the 
illjury is necessarily attributable allti attributable ouly to ail csccpt io~~nl  
ncgligellt act of the opcmtor of tlie ~ ~ ~ a c l i i n c ~ ,  who citlier failed to fasten 
the lmli or rcleasccl it iu breach of his duty to liii fellows. There is  
no tcstinioliy or suggestion that  the opcrator hat1 any authority o\cr  tlie 
intcstatr, or t r n ~ l i l ~ g  to shov that lie stood tonards tllr la t tw in tlie 
placc of his principal, being o n l ~  a fellon servant. The  in jury  n a s  due 
solcly to  lliq default. a d  the court liai corrwtly rnlcd that  no cause of 
actioli has heen slionn. W e  are cited 1)y counsel to tlie case of C'ooX. v.  
Xfg.  Po., 189 S. C., p. 2 0 5 ;  ~9. c., 183 S. C.. 11. -18, as an authority in 
co11tra1 cutio~t of liii Honor's ruliiig, hut fronl those nell-coiisidcwd cast &, 

ulicre tlic niattcr I r  learnedly a~i t l  fully discussed, particularly in thc. 
opinion of ,Isso( iafc J u s t i c e  Sfac y ill tlcnial of a petition to rchear, i t  
will appear that, oniiig to tlie in~lni~iel ice of the daiiger presented, there 
was a general rule cstablished by the employer that  )reaorr rcstartiiig 
the machinery, when same had been stopped for repair, a certain s ig~ia l  
should be given by bloning a whistle ~vhicll could be lieard by every one. 
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Being a general rule cstablisllctl arid l~ublished by the employer as neces- 
sary for the protection of the ~ ~ o r l r m c ~ ~ ,  altd being so established, yenson- 
ably to be relied upon by thcm, it n a s  p r o p ~ r l y  co~istrued as a 11011- 
delegable duty 011 the part of the cmployer ; alld under the circulnstailces 
the person charged nit11 thc duty of carryiiig out the rule n as in no 
sense a fellow s e n  ant. but ill that  r ~ s p e c t  represented the principal, and 
for his ilcgligeilce tlic prilicilxil was to be considered responsible. Bu t  
not so here nhere tllc sole cause of the injury was the single anil excep- 
tional negligent defnult of a fellow servant presently engaged with the 
intestate in operating a single innchilie a t  ~ h i c h  they were a t  work 
together. 

TYe find no rerersible error, and the ruling and judgment below is 
Affirmed. 
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NORFOLK SOUTHERK RAILROAD COMPANY V. ALEERIARTJE 
FERTILIZER COMPANY. 

(Filed 10 September, 1924.) 

Can-iers-Railroads-Custom - Evidence - Demurrage - Through Ship- 
ments. 

In an action by a railroad company to recover demorraqc on celtaiu 
shipments made by the consiqnor to himself and reshi~yed over another 
line, evidence is competent to show tliat i t  was tlie custom estahlished 
between the parties that tlie concignor mark the cars by a certnin method 
to show destination orer thc connecting carrier, and thns transport it 
over the connecting carrier as  a through shipment, and that therefore hc 
\\as not required to handle the shipment a t  the transfer point. 

APPEAL by plai i~t i f f  f rom Derin, J., F e b r u a r y  Term,  1924, of 
PBSQTOTANK. 

T h i s  is  a civil action brought by plaintiff, a common carr ier ,  against 
t h e  defendant f o r  demurrage and  x a r  tax. 

T h e  plaintiff contends tliat t h e  dcfendant, a fertilizer company, h a d  
a manufac tur ing  plant  on t h e  outskirts of El izabeth City.  T h a t  it  
shipped f r o m  i t s  plant  to  itsclf carload lots of fer t i l i ler  to  t h e  r h a r f  
of t h e  K o r t h  River  Line, on t rack S o .  1 of plaintiff, a local sliipnlent 
on special contract,  and  i t  was defendant's d u t y  to  unload same in the  
f ree  t ime  period a l l o w d  hp l a ~ v ,  ~vl l ich was not done, and  this  suit is 
instituted f o r  t h e  demurrage. T h a t  hills of lading were issued by Sort11 
River  L ine  showing t h a t  plaintiff had  performed i ts  special contract.  

T h e  defendant admits  t h e  shipments, but denies i t s  liability f o r  a n y  
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demurrage. That  by custom, vcll  known to the particq, nictliotl of do- 
ing business and conduct of the parties, the defendant colitcncletl that 
tliesc cars were sent from the defendant's plant consigned to persons 
along the S o r t h  R ~ T  er Line, aud that  it \ \as a continuous freight ship- 
rncnt. That  on the side of each car were placed printed forms, nut1 
n ~ n r l d  on these cards ~ v a s  ((To tlie So r t l i  River Line for tlie different 
cons ig l ic~~~."  Tlie nanlcs of the consig~lcc,s n ere n ritteli on. tlie cards, ctc. 
TYh(w tlie cards were put on the cars the plaintiff toclk tlicm to tlic 
Kor th  River Line, and the defendant had nothing further to do nit l i  
tlic cars, and this Tvas tlie custom nell  lill0~Vll to plaintiff. The  cards 
wercl n ritten for the purpow of guiding tlie destination, and tlic plain- 
tiff's yardmaster knew esactly what to do. Tlie defendant paid the 
plaintiff for the charge from defendant's plant to Sort11 R i ~ e r  Line, 
and paid the Sort11 River Line for tlic freight on tlic cars that  went 
over their line. That  tlie sliipments ve re  through and lot local. Tlic 
mctliod, custoni and Inanner of doing business bctween all tlie l~ar t ics  
slion-ed the fertilizers ve re  shipped from defentlant's plnllt to tlicir 
ultimate destination. 

The  controversy was for clemurrage on t n c l w  cars, cight cars tlc- 
l i ~  ered on track KO. 1 at the Sort11 River Line, a~l t l  deniurrage on four 
cars delivered to tlie defendant a t  its plant loadcd n i t h  fish scrap. -1s 
to the four cars delivered ~ v i t h  fish scrap, it n.as denietl that they re- 
mained over free time, and the jury so found. This vas a question 
solely of fact. The  eight cars on nllich demurrage n a s  claimed v e  
will consider. The  positiw evidencc is that  they x e r e  unloaded beyond 
free time. 

The  verdict of the jury was against the plaintiff. I t  cscepted, aq- 
signed numerous errors and appealed to the Supreme C'onrt. 

Thompson & Wilson for plaintif. 
Aycllett & Simpsoiz for de fendan t .  

C L A R K ~ O X ,  J. The  controversy betneen tlie contending parties was 
as to wlietlier the shipment of the eight cars was a contiuuous or tlil-ougli 
freight shipment or a local sliipnicnt. Was there legal evidencc suf- 
ficient to go to the jury that it was a continuous or tlirough freight sliip- 
ment ? The  plaintiff contending and producing evidence on the tr ial  
and submitting prayers for instructions that  it was not a co~~ t inuous  
or through shipment, but local and it had perfornled its special con- 
tract and demurrage should be allowecl for admitted delay over free time 
allowed by law, and on all the evidmce it should recover, and the defend- 
ant contending and submitting evidence to the contrary. 
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The  testimony of J. 13. Leroy, bcnring 011 the quehtio~l n as 11s follon s : 
"I am marlager of the Albemarle Fertilizer Company. I v a s  shipping 
fertilizer hy the S o r t h  R i ~ c r  Line in Janua ry  ant1 Fcbnlarg, 1921,  
aiicl shippe(1 t h r ~ e  cars that l i a ~ e  been testified to hcw. TVe loatled 
them in cars at our plant. TTe h a ~ e  printed formi nliicll n.e place on 
tlie sidc of the car and it is niarlied oli that pri~itet l  cart1 'To tlic Sor t l i  
R i ~ e r  I,ine for the differcwt coi~sig~ires,' ailtl v l i e~ i  that cart1 is foulid 
there the Sorfolk  Soutlicri~ iilali takes it to the Sort11 R i ~ c r  Line. 
After r e  load tlie car a t  tlie plant v e  ha re  nothing at all further to 
clo n i t h  it. The  Sor t l i  Ri rer  Line issued the bills of latliiig. I inrali - 
that  tlie card tacked on the cnrs liad tlic tlirectiori to tlicl S o r t h  R i re r  
Line and the iialne of t l ~ e  eoi~sigiiec a t  some point on the S o r t h  River 
Line written 011 the card also. TTe Iiad t l i tw cards written for tliat 
purpose a i d  the yardmaster linon-s exactly n-lint to do with that. . . 
T h e  custom is, as I said, that  we load these cars, put the tag or placard 
011 the cars and the yardmaster talies theill and is golerlicd h- that 
card as to nliere to talre them, S o r t h  Rirer  Line, wl~etlicr tlity go 
south on the Sorfolli Southern or nlietlicr g o h g  iiortli." 

The  court below gure the coi~tentions slid cllargetl the jury as follon s : 
"Where a railroad coinpal~y r ecc i~  e.; cars for through freight shipment 
to consignees beyond its line aiid it is ~iceessary to trailsport cargo 
betneeii connecting lilies i t  would not be the duty of tlic collsiglior to 
unload a i d  release cars at the point of transfer, and if you find by 
reason of the nietllod of doing busineqs between plaintiff a~lcl tlrfeudaiit 
that  the defendant merely placed a l~lacartl on i t i  loatlcd cnrs s l i owi~~g  
the route and destination, and tlie plaii~tiff took the cnrs n itliout furtlier 
iiistructioi~s and traiisporte(1 the cars as f a r  as its liiic eatcnded, aiitl 
that  it was the i n t m ~ t i o ~ ~  of the parties ah s1ion11 by sucll co~itluct :rild 
custom that  the plaintiff should rccei~ c am1 transport the car5 as one 
of the carriers ill coritiliuous shipment, t l lci~ 11ot1ling elsv appcariiip, 
tllougli no Id1  of latlii~p or other 11 rittcii coiltrii~t TI :IS i ~ s u ~ d ,  it I\ 0111(1 
he a contiliuous sl~ipiliciit ai~cl nould not be obligatory on tlie c o ~ l s i g ~ ~ o r  
to unload the car.; at tlic poiiit of transfer. But,  if yon find the dc- 
fendant, by paging snitcliiiig cliwrgt~. to the Sorfolli Soutlicrii Railroad 
Company and by taking a bill of lat l i~o;  from t 1 1 ~  Sort11 Rircr  Line, 
recognized this as a separate ant1 distinct sl1iplc11t or icparatc ant1 elis- 
tinct steps of the trnlisl)oistatio~i of its frt.iglit, tlieii tli(' duty uould rest 
ul)o]i t l ~ r  clrfcmtlnl~t to uilloatl :ilitl rclea,c thc car, a ~ ~ d  to :11)1)1 tllcs rules 
and regulations nit l i  respect to tlie (lemurrage." 

TTe thiiik the e d e n c e  excepted to hy plaintiff on th r  t ~ i a l  below 
v a s  properly alloned. There was ilo rrror ill the refusal of plaintiff's 
prayers for instruction. There x a s  sufficielit lcgal e~it lcncc to be wb-  
mitted to tlle jury and they haye fouiitl for tlie dcfe~irl:n~t. 
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Defendant's evidence tended to show that  a usage or custom prevailed 
betreen all the parties to the transaction, to treat the dealings with 
plaintiff as a through freight shipment, and defendant had nothing fur -  
ther to do with the shipment when i t  was delivered to plaintiff. The  
court below allowed this evidence, and we can see no error. 

I n  X c D e a r m a n  v. JJorm's, 183 N. C., 78, it  is said:  ( T h e r e  there is a 
well known usage or custom which obtains in a given trade or business, 
it is presumed that  all who are engaged in  said trade or business where 
i t  prevails contract with a view to such usage or custom, unless the 
presumption is excluded by agreement of the parties. i Iazard  21. S e w  
England H a r i n e  I n s .  Co., 8 Pet., 557; 27 R. C. L., 163, and cases cited 
in  note." Oil Co. a. R u r n e y ,  174 N .  C., 382; N a y  z. Nenz ies ,  186 
N. C., 149. 

We do not think the cases cited in plaintiff's brief applicable in the  
present case. 

F o r  the reasons given, the,re is 
No error. 

U. W. TARKINGTON v. R.  H. CRIFE'IELD, SBTHAK ARTHUR 
AND CHARLES EVANS. 

(Filed 30 September, 1!124.) 

1. Statute of Frauds - Promise to d n s w t ~  for Debt of Another- 
Evidence--Trials. 

A promise to become personally responsible for the debt of another, 
does not fall within the intent and meaning of the Pt:~tute of Frauds. 
and is not required to be in writing, etc. 

2. Instructions-Appeal and Error-Xew Trials. 
I n  an action to recover on the defendant's promise to pay the debt 

of another, when the full amount thereof is uncertain, it is rerersihle 
error for the trial judge to instruct the jury in effect to anslyer the 
issue in a certain amount for plaintiff, should they find from the greater 
weight of tlic evidence that the plaintiff had given the credit up011 the 
assurance of the defendant. 

THREE civil causes instituted before justice of the peace, consolidated 
by consent, and tried before Brown,  J., and a jury, a t  Xarch  Special 
Term, 1924, of BEAUFORT. 

The  first mas a suit by plaintiff, a merchant, against Criffield, a 
farmer, and Xathan Arthur,  one of his tenants, for $149.66 for supplies, 
money, etc., advanced by plaintiff to said tenant for the year 1920. 

Second, suit by plaintiff against Criffield and Charles Evans, another 
tenant, for $15.49 for similar advancements for 1920. 
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Third. suit by plaintiff against Criffieltl on vr i t ten  orders of the 
latter for goods snpplied to these two tenants during same year. This 
last not being disputed. 

011 the liability of tlefelitlant Crifficld the followiiig issue was sub- 
mitted : "Is defcndaiit iiidebted to plailltiff aiid if so ill xi hat  amount 1" 

Plaintiff, testifying in his o n n  behalf, among other thingq, said:  
That  iri the early part of 1920 defe~itlarit Criffield canie to witness and 
told liim to lct Xathan .lrtliur and Charles Ex ails, tv  o of his tenants, 
for that  year, have goods, supplirs, etc., and he would be responsible 
for same to amount not to exceed $130.00 for Arthur and $50.00 for 
Evans;  that plaintiff nd~anccd  to said parties on t1ii.i a w x a n c e  the 
aniounts claimed, as above stated, and that  he n o d d  not h a ~ e  trusted 
either of the nieii for these sales, hut sold them on the promise of Crif- 
field, as stated; that  plaii~tiff, during said year, also atlvailced to tlicse 
same tcnants goods, supplics :1nd money to the aniount of $90.00, tliib 
being on written orders of defendant Criffield. 

The  defendant Criffirltl, i n  his evidence, denied the assurance and 
promise claimed by plaintiff in reference to first tn.0 suits, and s t a t 4  
that  he told plaintiff that  the witness would be liable oiily for goods 
advanced to these men on his written order; that  plaintiff let thzui 
have goods on such ordrrs to the amount of $90.00, a d  this \\as all 
that  defendant was liable for or had promised to pay f o r ;  that  he had 
tried to pay this amount to plaintiff, n h o  had refused to take it, and 
defendant could do nothing further, but did not deny owing the $90.30. 

Tlie court charged the jury, in effect, that if dcfclidalit, before the 
goods were sold, told N r .  Tarkington, the plaintiff, to let his tenants 
have these goods to a certain amount, and that  he, Criffield, would be 
responsible for them, and on his promise and assurmce the credit n a s  
extendrd to Criffield, the statute of frauds would have no application; 
and in such case, if the jury should find the facts as testified to by 
plaintiff, they would ansver the issue "Yes, $285.63"; but if they 
should find the facts as testified to by Criffidd, the clefelidant, t1i.y 
would answer the issue ('$90.00." 

There was T crdict for plaintiff, "Yes, $250.26." Judgnier~t  011 T er- 
diet for plaintiff. Defendant excepted and appealed. 

W a r d  & G r i m e s  for p la in t i [ f .  
A. W .  Bailey for  de f endan t s .  

PER C c ~ ~ a a r .  The  charge of the court as to the application of the 
statute of frauds is  fully supported by our decisions on the subject, and 
appellant's exception to  the validity of the tr ial  on that  ground must 
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be overruled. T a y l o r  v. Lee, 157 N. C., 393 ;  lTThiteku~-st 2.. Padgeft, 
157 N .  C., 424;  Peele v.  Pozi'ell, 156 S .  C., 350;  Sl~ep~~ctrd 2%. S c i r f o n ,  
139 S. C., 533. 

T h e  Cour t  is of opinion, however, t h a t  l~ re jud ic ia l  error  r a s  com- 
mit tcd i n  charging t h e  ju ry  t h a t  if they accepted plaintiff's rcrs ion of 
the mat te r  t h e  amount  would be $285.63. lZll of t l m e  goods were sold 
or  advanced t o  t h e  two tenants, A r t h u r  and  E ~ a n s ,  i n  t h e  year  1 9 2 0 ;  
and, pu t t ing  asidc a slight discrepancy of a few cc~rts ,  this  $285.63 
includes a n d  contains all  of t h e  claims, to  v i t ,  t h e  $149.66 to A r t h u r ,  
t h e  $45.49 t o  Evans,  and t h e  $90.00 on t h e  wri t ten orders. Plaintiff 
himself testified t h a t  i n  t h e  origiual arrangement  t h e  nlnounts t o  Le 
ad\-anced t o  these tenants  f o r  t h e  year  was not t o  exc2ecl $1.50.00 to 
A r t h u r  and  $50.00 t o  E~ans-$200.00. h d  his  f u r t h e r  tc&mony leaves 
i t  uncertain whether  this  restriction exteiidecl t o  t h e  ent i re  amount  sold 
or  adranced to these partics dur ing  t h e  year, or whet'ier t h e  $90.00 
advanced on the  wri t ten orders was i n  addition to  and unaffected 11y 
t h e  restriction. Be ing  ambiguous, i t  is  fo r  t h e  j u r y  t o  determine, even 
on plaintiff's on.n eridence, n h r t l w r  t h e  $90.00 advanced on t h e  ~ r r i t t e n  
order is  subject to  the  restriction stated. 

T h e  cause, therefore, mus t  be referred to  another  jury,  a n d  if they 
again find n-it11 t h e  plaintiff a s  to the promise to pay,  i h e  question of 
t h e  amount  will  be also submitted to  them f o r  decision. 

S e w  tr ia l .  

STATE v. A. E .  JONES. 

Upon the tlinl of a ho~ni(~ide tliere was evidence tending to show that 
the dcccnsed \ \as  an cml~lojec of the l~ri-oner, and tllc lntter on his 
premises reproached hi111 for wiw lnte to his \~orlr ,  and then follo\~ecl 
him therefrom and strurk liim nit11 a stick, which caused his death;  
and pel. c o n f ~  a that the deceased had a temper which was easily aroused, 
mid gircn to violence, :nid on this occasion attaclied t l ~ e  prisoner with 
his Inlife, n h o  then struck the fatal blow in self-defense: Held, sufficient 
to sustain n verdict of 1nnns1:~ugliter. 

Under the eridence in this case : Held,  an instruction was not erroneous, 
that if the jury found bryoncl a reasonable tloubt that tbe defendant vol- 
untaiSily and intentionally struck the fatal blow, nothing else appearing, 
he would be guilty of murder in the second degree; and that it  would be 
incumbent upon him to satisfy the jury from all the eridence of facts 
that n-ould mitigate it  to manslaughter or justify the plel of self-defense. 
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3. Appeal and Error - Instructions - Objections and Exceptions - 
Verdict-Contentions. 

An e\cel)tion to t he  stntcmcnt of the contention of the l)nrtie\ after 
rcltlict conics too late to be cnl~~ii!(?red on npl)eal. 

1. Instructions-dppcw1 and Error-Objections and Exceptions. 

1 s r ) r c . ~ . \ r  I.:ST f o r  mnrder  of one ,\lfred Ferrebee, t r ied hclfore D e c i i ~ .  J., 
: I I I I I  :I j t ~ r y ?  : ~ t  X:~riall Term,  1924, of l ' A i ~ i ~ [ - ~ ) r r . \ ~ ~ i .  

r .  l l l c  cdnusc was subnlittetl oii tllc q u e s t i o ~ ~  of ~i inr t lcr  ill thc  s i ~ c j r ~ t l  
tlcgrcc. of nia~rslaugliter,  o r  escusable homicide under  a claim of self- 
clefensc. Dcfcililarlt was c o n ~ i c t ~ d  of manslaughter  and  eelitencetl to 
the  S tn tc  I'rieoii f o r  a term not less t l ~ a n  two nor  more  than  fire years. 
FI-OI~I wliicli saitl jutlgr~ient defc~idan t  alq)c>:~ls? assigui~ig wrors .  

HOT~E,  C. J .  There  TI ni  el ide~lci. on thc  par t  of thc~  S ta te  toii~lillg 
to she\\ tliat tlcreasctl lintl bw11 n ~ i t l  n as ill thv c niplo- of tlic l)?iso~ii,r ,  
and  on t h e  e rcn ing  of 20 December, 1923, ahout six o'clock, t h e  dc- 
ccasetl n cnt to  t h e  lloinc of the l)risoiic~r :tlitl hi411g i n  the  l ioi~qt~ a 4 i d  
for  tlic money tluc h im :11it1 a n o t l i ~ r  im1)10yei~, w l ~ i r l i  ~ \ : l i  g i ~ i w  liinl. 
Th:it t h e  prisoner t h c ~ i  rcpronclittl tlcce:~wtl aljout gc~ttinq too late  to  
h i?  n o r k  a ~ i t l  all :ilttwntioli tlliw el~iuct l ,  n l l cwul jo~i  p r i w n c r  ortlcrcd 
dtwasctl f r o m  h i \  l ) r tmiiv\ .  'I'lic h t t c r  ri,l)lictl tliat lip uoultl go, a~icl 
turncd to leaxc, goilig out of tllc f m c e  and  ga tc  \\liic~h crlclowl t h e  
yard  and  honir. proprr ,  ant1 out of a second ga tc  illto a11 oljcuing x l i i rh  
lei1 to  tlic Stntix h ighnay .  7'11nt t h e  p r i ~ o ~ ~ i > r  p u r w ( ~ 1 1  h im into thi3 
outer  space, \ t ruck hini :I blow on tllv llcatl ~ r i t l l  a l a r g ~  \titali nl l ich 
fi.lletl 11im to thc  gro111it1, all11 f rom tlie cffccti of uliicli. aftvr l i ~ l g c r i ~ r g ,  
he  (lied tlircc (la-s Inter. 

Tliere m s  c l i (1~1ic r  fro111 t h c  prisoner tending to show tha t  t h e  de- 
CC:IW~ TraJ a mail v h o  e a s i l -  became enraged and  u h r n  aroused n 7s 

r . n ~ u c l i  gi\ C I ~  to x iolc~ii-r~. l ha t  on this  ocr:i\ion, h:r\ i ~ i g  I ) C Y Y I I I I ~  :111~c~rc.d, 
lie was ~ e r y  abusive and  prisoner ordered h i m  off. T h a t  h e  turnctl to  
go, and  priqoncr following to s e ~  t h a t  lie lcft the  l ) rcmivs ,  nl ien they 
had  passed t h e  outer  gate, thc  t l w c a w l  turned on t h e  prisoncr nit11 a 
kn i fe  aud  tlie la t ter  s t ruck the  f a t a l  blow in his necessary self-de- 
fense. 
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I n  a compreliensire, correct and intelligent charge, the opposing v i w s  
were subniitted to the jury, and rejecting the prisoner's plea of self- 
defense and the evidence offered in its support, they have conricted 
defendant of tlic crime of ri~aiislaughtcr, ant1 v e  find iiolliing to justify 
us in disturbing tlie results of the trial. 

The first exception is to a portion of his Honor's charge containing 
a stntenlciit of certain facts in eridence bearing on tlie 1)risoner's claim 
of sdf-defense, tlie objection being that  it expresses an  erroneous estimate 
of tliese facts to tlie prisoner's prejudice. An examilration of the record, 
l io \ re~er ,  will disclose that  the court \!as merely stating a contention of 
tlic State ill rcfcrence to the niatter, and the geiimal rule is that  such 
exception should be rnatle at some appropriate time during the tr ial  
and is nevcr a ~ a i l a b l e  when preseilted for the first time after verdict. 
15. E .  Bar1111 i l l ,  1% N. C., 446; S. 1 ) .  Balduin, 184 S. C., 789 ; Green v.  
Ltrttllier Co., 182 S. C., 681; S. E .  H a l l ,  181 N. C., 5 2 7 .  

The  defendant excepts further to portions of his Honor's charge as 
follows: "If you find froin tlie evidence beyond a reasonable doubt that  
thc defendant struck tlie deceased with a club or stick, and inflicted 
the wound a~l t l  fractured the skull, f r o ~ n  wl~ich the dectaecl thereafter 
died, and that  this was done intentionally, that  it  was rt voluntary act 
on tlie defendant's part, then nothing else appearing, he would be 
guilty of niurtlcr in the second degree, and it 17-ould then be incunibcnt 
upon the defendant to satisfy the jury from all the e\idence of facts 
that would mitigate i t  to nlanslaughtrr or would excut;e it altogether 
upon the plea of self-defense." ( , h d  in the third exception, the court 
tells the jury :) "That if you should find beyond a rtwonable doubt 
that he struck the blow with a stick or club antl inflic+xl the wound 
which produced death, antl this \ \as  done intcntionallv, nothing clsc 
: ~ p ~ ~ e a r i n g ,  it ~vould he your duty to rcturn a verdict of guilty of murdcr 
in the second degree." 

These statements arc  in exact accord with our  decision^^ on the subject, 
8. I ? .  .Miller, 185 S. C., 679 ;  8. E .  Ben.son, 153 IT. C., 795; and 
when considered in connection with his Honor's full and correct refer- 
ences to the prisoner's plea of self-defense, the law bearing thereon, and 
the evidcnce offered to support it, could haye worked no possible preju- 
dice to the prisoner. 

I n  our opinion the cause has been correctly and fairly tried, arid no 
valid exception appearing in the record, the judgment bt~low is affirmed. 

S o  error. 
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E'URSITURE Co. v. POTTER. 

(Filed 10 Sc~~temhcr.  1024. ) 

1. Mortgages-Title-Merger-Presuinptions-Intention of Parties. 
Whilc ordinarily \rlieir tlie mortgagee of Inlids nf ter~rards acquires 

tlic mortg:igor's equity of retlt3ml)tioii, tlre lt,sst8r iritvrest nic,rgcs into 
the grcclter, mid he I)ec.c~mes tlle on.llrxr of the full title, this rrsnlt \\.ill 
not follow \rhcn the n r ~ ~ r g ( ~ r  \vo~iId 1w iiiimicnl to 1 1 1 ~  intrrtst  of  the 
owner, or \ ~ o n l d  prcvclrt his setting up the mortgage to defeat ari i1itt.r- 
nlediate title, s u ~ h  as a snbsequel~t lic.11 or n sccoiicl mortgage, luilcss 
tlic partirs other\\-isc intt~ndetl, \rhic91i will iiot bc l~rc~siiincd contrary to 
the apparent interest of the ~ a r t i e s .  

2. Same-Instructions-Evidence-Appeal and Error. 
TVllrlre the mortgngt~e of lands has lntcr acquired the iiiortgagor's 

equity of redemption, and there is e~-idencc that it was not the intciition 
of the parties to effect a merger to defeat his rights against n junior 
mortgage it  is rcvcrsible error for the trial jud#e to iiistruct tlic jury 
to thc contrary. 

A \ ~ ~ ~ ~ ~ ,  by defendants f r o m  Decin, J., a t  F e b r u a r y  Term,  1024, of 
B ~ A I - P ~ R T .  

C ' i ~ i l  action, by assignee of junior  mortgage 011 lands, to  enjoin the  
foreclosure of a senior mortgage on the  same lands, upon t h e  ground 
that  said senior nlortgage h a s  beer1 extinguished hy nlcrpsr, tlic a s i g n c e  
thereof 21n~ ing  pure2ia.etl tlic equi ty of rctlcmptiori in  tlie rilortgagctl 
premises. 

F r o m  a verdict arid judgnient i n  f a l o r  of plaintiff t h e  t l e f e n t l a ~ ~ t ~  
appeal,  assigning error.;. 

Ward d Grimes for defendants. 

STACY, J. T h e  essential facts  a re  as follows: 
1. O n  4 March,  1920, J. R .  R o ~ y e  and  wife, being t h e  onncrq of ccr- 

t a i n  real  estate, mortgaged t h e  same to B e ~ i j a n i i n  Po t te r  to  secure tlie 
payment  of $150.00, e ~ i d e n c r d  by tlircc lnwmissor- notes. T h i s  rnort- 
gage was duly registered on 26 March,  1920, and i n  S e p t s n t h ~ r  of tha t  
year  i t  mas assigned to J. E. Orer ton  by endormnent ,  as  follows: ''1 
hereby t ransfer  the within mortgage, a n d  notes thereto, to  J. E. Over- 
ton, without  recourse t o  Benjamin  Potter." (1Villianzs v. Teachctl, S i  
N. C., 402 ; ~Uorton v. Lwmber Co., 134  N .  C., 336.) 

2. O n  28 J u n e ,  1920, a second mortgage, covering tlie same premises, 
n a s  cxwuted by J. R. R o w  a n d  ~ v i f e  to  Gorham & B o n ~ ~ e r  to secure 
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tlic p : l y n c ~ ~ t  of $473.C0. This mortgage n as dldy rcgistcwd 2 ?J111-, 
1020, a ~ d  thereafter assigned and transferred to the plaintiff for a 
d u a b l e  consitlcration. 

3. 0 1 1  4 Octohcr, 1020, J. R. K o ~ c  a ~ t l  wife, by dcctl, co~itainiup full 
c o ~ c l ~ a i ~ t s  of ~ i a r r n n t p ,  con~c,ycd said mortg:lgcil p re i~~ i ses  to J. E. 
Overton. 

-1. J. E. 01 crton, througl~ his assignor, 1iavi11g adrcrtiscd the propt3rty 
for sale untlcr the first inortgagc, the ldail~tiff, assig~lcc' of the scco~i~l  
n l o r t g ~ g ~ ,  lni11gs this n c t i o ~ ~  to clljoin the sale, allcgiirp that the firbt 
mortgage lias beell c~s t i~~gu i sh rd  bg int)rgcr, the aqsignec thereof l i a ~ i n g  
1juwli:1~0d tllc equity of rcclcmptioi~ ill the mortgagctl l ~ r c ~ n i w s .  I t  Is 
;~dinittcil that tllc T alue of tlie 1n1d is less than the ba l :~ i~ce  due OII  the 
debts secured by the two mortgages. 

.i. Tlwre r n s  allegation to tlic cf'fcrt that  tlie defcndan J. E. Orc r to~ i  
agrcctl to r c l i~~qu i sh  his rights under the first ~nortgagc, mid that t l~i . ;  
was taken into consideration in adjusting the purc l ia~c  price of tlic 
land, or the amount lie n a s  to pay for the mortgag:or.' equity of 
retleniption. But  this wrs  del~ietl bg Owrton.  H e  t cd f i cd  that 110 

extinguisliment of the first mortgage was intended, bccnu-e such nould 
work a forfeiture of his interests thereunder. 

6. The  tr ial  court instructed the jury pcrcuiptorily that ,  upon the 
record ex idence, the second mortgage-the one held bg  plaintiff-hat1 
become a first lien upon the property, because the smiop mortgage hacl 
been exti~iguished by merger. T o  this instruction the dcfendnnts es- 
cepted, and the same is assigned as error. 

It is undoubtedly the general rule of law that  wlicre one who holds 
a mortgage on real estate becomes tlie owner of the fte, and the two 
estates are tlius united in tllc samtx pcrson, orclinarily the forrncr csttrte 
merges in tlie latter. I Iu f c l t i na  7.. C a d e t o n ,  10 X. H., i F 7 .  The  cqnita- 
ble or lesser estate is said to be snallowed up, or "drowi~ed out," by the 
legal or greater interest. But  this rule docs not npl~ly  where ~ u c l i  
mcrger would be inimical to the interests of t l ~ t  onncr, ;IS,  for csnunl)lc, 
where it would prevent his setting up  the mortgage to tlcfeat an inter- 
lnediatc title-such as a subscqucwt lien or n second mortgage, as in 
tlic instant c a s c u n l c s s  the partics i n t c~~de t l  otlicrwisc; and this inteii- 
tion will not be presumed colltrary to the apparent il~terests of the 
owner. I l incs t3. TT'ard, 121 ('al., 113;  Jones on Mortgages, see. S7O; 
19 R .  C. L., 484; S o t c :  30 L. R. ,I. (X. S.), 834, ct srr l .  .\s to whether 
such was intended by the parties is a question of fact:  and the courts 
will "permit or prevent the application of the doctrine as the same may 
accord with the intent of the parties and the right and justice of the 
matter." Odom 2%. JIorgnn, 177 N. C., p. 369. 
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Thc following staterncrit of the law, taken from 17 Cyc., 1 3 i 9 ,  u e  
apprehend, is applicable, in substance a t  least, to tlie facts of the pres- 
ent case : 

"The technical doctrine of merger nil1 not be applied contrary to 
the agreement or the express or irnplied intention of the parties; and, 
therefore, in equity, there will he no merger of estates when a mort- 
gagee rcccires a coil1 cyance of the equity of redemption, nhen such a 
r ~ s u l t  n ould be contrary to his real intention in the trailsaction, or to 
the bargain made by the partics at t11c time. This is the case nlicre 
tlie mortgagee means to keep tlie security d i r e  for his o n n  protection 
as agaimt othcr l icm or ~ I I C L ~ ~ ~ ~ : I I I C ~ ,  :111d a150 wlierc the con\-eyanc~ 
is not intcadetl by the parties to be in satiqfaction of the mortgnge debt, 
but only as additional security for it. The question whether or not the 
pnrtics intei~tled that  a merger of estates sl~oulil take place is u question 
of fact. I t  is not settled by the 111ere recording of the  dced. 13ut the 
intention tliat there should be no nicrger may he sho~vn by a stipulation 
111 tllc deed or other esprtss declaration of the parties, or the fact that  
the. mortqapc doe<; 11ot c:rnccl or qu r rc~~dcr  tlicx CT ~ ( I C L I C C ~  of t l i ~  (Irbt or 
rclcase the mortgage, but 011 the contrary, retni~ls thcni, or that he 
assigns the  mortgage to a bona fide purchaser, representing i t  as a good 
and d i d  security. On the other hand, if he assunles to deal with the 
estate as absolute ovner, arid conwgs it to another, it  p o r e s  a mergcr. 
I n  the absence of any such proof, the question must be determined by 
a preponderance of the evidence prescntecl." 

I n  the face of defendant's teitiaioliy that no merger or extinguish- 
melit of the senior mortgage wrs  inteiitld, the court's percnlptory ill- 
struction to the contrary n a s  erroneous. The  cause will be remanded, 
to the end tliat it  may be submitter1 to a ~ ~ o t l i e r  jury under instructions 
not inconsistent v i t h  the principles ar~~iounecd h iwin .  

New trial. 

(Filed 10 Scl?tc,ml~er, 1024.) 

Wills-Devises-Lapsed Legacies-Statutes-Death of Beneficiary in Life- 
time of Testator. 

A devise to the son of a portion of the testator's lands, nho died during 
the life of the, tcitator. lea\ iiig c.hildreli I\ 110 suivive the teqtntor, do(>< 
not lnl~se, but go(>\ to 111s cll~ldie~l, the giandcl~ildre~i of the. teitntor, at 
thc Intter'c: death, under the lmnisions: of C. S, 4lOS, no  cont~:lry ~ n t r n t  
of the testator nppcaring by n construction of his nil1 
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APPEAL by plaintiff from Dez'in, J., a t  Spring Term, 1921, of GATES. 
Special proceeding, for partition of lands, brought by plaintiff, pur- 

chaser of tlie interests of the surviving children and ,vidow of J. T. 
Dildy, against the defendants, surviving children of C. P. Dildy. The  
lands sought to be partitioned were on-ned by J. T. Dildy at the t h e  
of liis death, and devised by him under his last will anc testament. 

From a judgment sustaining a demurrer the plaintifl appeals. 

A. P. Godcin  and Eliringhaus (e. l la l l  for plaintiff. 
2'. W .  Costen and .JIcXullan LC. Leroy for clefendnnL:;. 

STACY, J. The  case iiirolves a coi~structic~n of the wil' of J. T.  Dildy. 
I n  the first item of his will the testator left approximately one-half 

of his estate to his son, C. P. Dildy, adding the follo~ving words inime- 
diately after the devise: "But it is understood that  said C. P. Dildy, 
after my death, is to take care of my  wife, 'hf. Susan Dildy, and to fur -  
nish her all the necessaries of life, am1 after her death to give her a 
decent burial a t  his expense." 

The second item reads as follows: ('1 g i w  and bequeath unto tlie rest 
of my  legal heirs the balance real estate, to be equally divided bet~veeil 
them in any way they see fit, by sale or division." 

C. P. Dildy n-as living with his  father at the time the will was made, 
but died during his father's lifetime, lcaving a widom a i d  four children 
him surviving. The  other children of the testator take under item two 
of his will. 

The  plaintiff contends that  as C. P. Dildg predeceased his father the 
devise to h im lapsed; and that  as i t  embraced a large portion of the 
testator's estate, the whole mill should be declared void. Burle,usor~ v. 
Whitley,  07 N .  C., 293. Plaintiff has acquired by purchase the inter- 
ests of all the heirs of J. T. Dildy in the lands owned by him at the 
time of his death, except such as may be held by the c ldd ren  of C. P. 
Dildy. 

The defendants, on the other hand, who are the survi~,iilg childrcn of 
C. P. Dildy and grandchildren of the testator living a t  his death, con- 
tend that, by reason of the provisions of C. s., 4168, t ~e dcvisc in fce 
to thcir father never lapsed, but that  they take the sanle, by purcllase, 
under the will, in such proportions and estates as they would have 
acquired i t  by descent, had their father died solvent and intestate, 
immediately after the death of the testator, without loaving a widow 
or representatives of a deceased child or children. T h e  terms of this 
statute are  as follows: 

((When any person, being a child or other issue of the testator, to 
whom any real or personal estate shall be devised or bequeathed for 
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any estate or interest not deterininable at or before the dcath of sucli 
pcrson, shall die in tlie lifetime of the testator, leaving issue, and any 
suc.11 issue of such person sllall he living a t  the death of thc testator, 
sucli tlerise or bcqueqt shall not lapse, hut shall take effect and veqt a 
title to such estate in the issue surviving, if there bc any, in tlie same 
manner, proportioils and estatcs as if the death of such person llad 
happened ilnniediatcly after the dent11 of the testator, unless a contrary 
intention shall appear by the will." 

The  only land claimed by the defendants is that  devised to C. P. 
Dildy in the first item of the nil l .  I t  is conceded that  if the position 
of the tlefentlants I)e correct, t h y  are  tlie sole olvners of the land 
claimed by them, and the judgment sustaining the demurrer should be 
affirmed. But  it is the contention of the plaintiff that  a "contrary 
intention appcarr from the will," and hence the devise should be Ileld 
to have lapsed. 

XTe are unable to discover froin the ~v i l l  such a contrary intention on 
the part  of the testator as to render the statutc inoperative i11 tlie 
instant case. Con: I.. TT7artl, 107 K. C., 507. The  d e ~ i s o  in fee to C. P. 
Ililcly was not upon a condition precedent, as nTas the case in Lefie? v. 
Rolc~lnnt l ,  62 K. C., 143, citecl and strongly relied upon by plaintiff. 
l T T ~ l l o n s  r.. ,Tordun, 83 IT. C., 371. Nor is i t  necessary for us presently 
to say whether the provision for maintenance and decent burial 
amounts to a personal obligation on tlie devisee (Lumber Po. v. Lumber 
Co., 153 S. C., 49), a charge on the rents arid profits from the land 
(Wa l l  T .  W a l l ,  126 K. C., 405), or a charge on the land itself (Helms 
1 ' .  I f ~ l m s ,  135 N. C., 171). Fleming v.  J i o t z ,  187 IT. C., 503; Bailey v. 
Bai lc !~ ,  172 N. C., 671. 11. Susan Dildy, wido~v of the tcstator, is not 
a party to this proceeding, and the plaintiff has no partitionahlc interest 
in the land devised by J. T.  Dildy to his son, C. P. Dildy, and now held 
by the cliildren of tlie said C. P. Dildy, defendants herein. 

T ~ E  que~ t ion  is not prescntcd on the instant record as to nhether the 
children of C. P. Dildy, who are granclchilrlren of the testator, take 
any interest in the remaining lands under item two of the 1\41. But  this 
would qconi to bc inrolved in no serious doubt as to its proper solution. 
I f  the t l e~ i se  to C. P. Dildy is to take effect and vest a title in his sur- 
riving issue "in the same manner, proportions and estates as if the 
dent11 of sndi  person had happened imnietliatly after  the death of the 
testator," then tllc chiltlrcn of C. P. Dildy apparently take thcir fatllcr's 
place as dc~ i see  under the d l ,  and stand in  his shoes as such. I n  this 
case they n-ould not be among tlie "rest" of the testator's lcgal heirs. 

S o  error having been made to appear, tlie judgment of the Superior 
Court must be upheld. 

Affirmed. 
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BTRD 8: PARKER v. JAMES C. DAYIS, AGEXT, ASD THE ATLAXTIC 
COAST LIKE RAILROAD COBLPASY. 

(Filed 10 September, 192.1.) 

1. Courts - Jurisdiction - Federal Government - Director General of 
Rai lroadnWar.  

The United States Government is bound by the appearance of the 
Director General of Railroads, submitting to the jurisdiction of the State 
court in an action against a railroad company under government control, 
only to thc cstent of his anthority as authorized by the general Federal 
statute on the subject. 

2. Courts-Federal Government-Decisions-State Courts. 
The decision of the Supreme Court of the United States is controlling 

in the State court, upon Fedcral questions inrolving tlw liability of the 
United States Government in matters relating to the liability of carriers 
under the control of the Federal Government as a war measure. 

PETITION by defendant, Director General of Railroad!;, to rehear this 
case, reported in 187 N. C., 575. 

Rountree & Carr; Stevens, Beasley ll fitecms for defendant, peti- 
tioner. 

George R. Ward and H.  D. Will iams for plainfi,ffs, rcspond~nfs .  

STACY, J. This  case was originally decided by us on 16 ,ipril, 1024. 
Since that  time the Supreme Court of the United States has rendered 
a contrary decision in a case essentially similar to the one a t  bar, and 
which n-e consider a controlling authority on the qut~stion here prc- 
sented. Davis v.  Donovan, 44 Sup.  Ct., 513 (decided 26 Mny, 1924), 
approving Manbar Coal Co. T .  Davis, Agent (Circuit Court of Appeals, 
Folirth Circuit, 10 March, 1024), 207 Fed., 24, where the question is 
discussed in a learned opinion by Rose, Circuit J u d g ~ .  

On the tr ial  the following issue was submitted tcl the jury and 
answered by them in the negative: "Were the three nlules, or any of 
them described in the complaint, delivered to the Director General of 
Railroads, operating the Atlantic Coast Line Railroad ?" 

The  mooted question presented by the pleadings and the ~ e r t l i c t  is 
~vhetlicr the defendant, as Director General of all the1 railroads over 
which the  shipment was routed, submitted himself to the jurisdiction 
of the court i n  his capacity as Director General of the initial and con- 
necting carriers, as well as of the delivering carrier. The  plaintiffs 
were entitled, as a matter of right, to proceed against the defendant 
only in his capacity as Director General of the Atla~lt ic Coast Line 
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Railroad.  -1s this  was the  o ~ l y  capacity i n  n l ~ i c l l  tllc United States  
co~lsentcd to be sued ill ml action like the  present, tlie defcntlalit's 
answer should be conrtrued i n  c o i l f o r ~ l l i t ~  with the i t  n t ~ r t e  ;1r1(1 ortlcrs 
under  nllicll suvh conse~lt  n:lr s ixen,  mlcl ltot o t l ~ c r n i v .  S/. I,ozi;c, 
B. d -11. Ry. Co. r .  X c L c n , ~ ,  2.533 S. T., 247. 

S o  liability 11:lrirlg been estnl~lislled aga i~ ls t  the, defcildant i n  t h e  
c a p a c ~ t y  ill n 1iic.h lic n as MTT cd, or i n  TI l1ir11 lie xnrn crccl, i t  f o l l o ~ \  s 

t h a t  our  fornlrr  dtlcisioil grallting a lien- t r i a l  must be reversed, ant1 
the  judginc~nt of the Supcrior  Court d i s r ~ ~ i q s i ~ ~ g  t h e  a c t i o ~ l  as  or lgi~inl ly 
rer~dcrctl n i l l  he a f h  rned. 

Pet i t ion allon-ed. 

(Filed 10 Sel)temlw, 1!)24.) 

A \ l ~ ~ ~ ~ ~ . i ~ ,  f r o m  l l c t  i t ? .  J . ,  clissol~ ing a n  ortlcr rcstraiiiing the  collection 
of n tax. Fro in  C \v I )F \ .  

Tlle hoard of ro l~ lu l i s i io i l~rs  of Can1(1e11 C'ou~lty 1m i d  tax?, fo r  1923, 
~ r h i c h  wcxrc cntcrttl  of rtcortl  as  follon q : S r l ~ o o l  t as ,  75 c(jllts ; county 
tns ,  20 ~ w l t i ;  road tns .  23 cents ;  rmcl 1m1itl tax, 13 cellti;  ~ ) C I I S ~ O I ~  t a s ,  
1 cent.  'I'otal, $ l . R G .  

T h o  1)laintiffs brought snit to  cnjoin tlie collection of tlic t a x  f o r  pcn- 
eions ant1 of a n y  t :~x for  t h e  gellcrnl c o ~ m t y  fund  in excw.: of 1.5 cents 
on t h e  $100 rnluatioil  of property. T h e  tlefclitlant E 'orhc~.  i l~criff  n11t1 
tax  collector, filed a n  nnsncr ,  allr~ging tha t  t h e  1nil111tc.i of t l ~ c  1)onrtl of 
commissioners as  origiually entered (lid ilot "speak tlw t r u t h  as  to the  
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levy f o r  the  comlty fulld"; tha t  the  t a s  levied f o r  this  f u  ~d was i n  t r u t h  
only 1 5  cents, all(! f o r  the  improrcment  of the  c o u r t l ~ o l ~ s c  alld county 
h o ~ n c  5 c tn t s  on t h e  $100 v a l u a t i o ~ ~  of property, and part icular ly t h a t  
the  last-ua111cc1 t a s  was ]lot a p a r t  of the pcucr:rl county fulltl;  tha t  t h e  
board of c o n l n l i s s i o ~ ~ c r ~ ,  11- resolut iol~ properly passed, l ~ n t l  amcntlctl 
:111tl correctctl their  n ~ i n u t c s  so as  to 111a1;c them spc:di the  t r u t h ,  aud  
t h t  the  1 ~ r y  :tctu:llly I H : ~ ~ C  V ~ I C I I  t l l ~  boartl first met f o r  :lsscssil~g :a~~t l  
a p p o r t i o ~ ~ i ~ ~ g  t h e  t a s  n.ns as  f o l l o ~ ~ s :  School t as .  7.i eelits on $100 
proper ty ;  county gencr:~l  fuutl, 1 5  c c ~ l t s  on $100 propcrtg:  i ~ i ~ l r o w n i e n t  
to courtliousc ant1 c o u ~ ~ t y  llonlc, 5 cents on $100 proper ty ;  road, 2.i 
cents O I I  $100 proper ty ;  road 1~011ds. 15 ccnts on $100 p r o p r r t g ;  pen- 
sions, 1 cent on $100 property.  

r 7 l h e  hoard of c o n ~ ~ u i s s i o ~ l c w .  by l c n ~ c  of caourt, n p p e w t ~ 1  as  i~ p a r t y  
dcfel~t lant ,  and  ntloptctl tlie nllsn-cr filctl by  its c o d e f e ~ ~ t l a ~ l t .  

XT1leil t h e  m o t i o ~ i  to  continue the  rcstraiuing order was heard,  t h e  
clcfcadants offered a ccrtificd copy of the  minutes of the  board, ~ u n t l c  
2G ,\pril, 1924, i n  p a r t  as  follows : 

"The c l i a i r ~ n a ~ i  informed t h e  board tha t  the  minutes  of t h e  m c c t i ~ ~ g  
of board, 2 J u l y ,  1923, w r e  incorrect,  m ~ d  by nlistnkc did not r c c o r ~ l  
the  t r u e  act  and  intent  of tlie 1)o:lrtl; and  at  snid meeting relative to  
levy of t a x  f o r  county fu l~ t l ,  a f te r  inrest igat ion and  dii;cussion by t h e  
board a s  to  t h e  ~ ~ i i s t a l w  i n  t h e  record of said minutes ,  t h e  following 
resolution mid motion n.ns made  and  cnr r icd :  

" l t  appcnring to tlic 11o:lrd t h a t  the  minutes  of this  board of 2 J u l y ,  
1923, nit11 reference to  levy of tns ,  n-as m t l  is  incorrectly stntcd, and  
t h a t  the  s n n ~ c  s l ~ o u l ~ l  1)c anleuded to s l ~ c a k  t h e  t r u t l ~ ,  i t  is, t h e ~ o f o r ~ ,  
1111011 n i o t i n ~ ~  l~intlc nud carried, t h a t  tile saitl minutes  as  pertaining to 
t a s  l c r y  shall Iw nn~cntlctl, as  7iu11c p r o  f ~ i i z ~ ,  t o  record tlle t r u e  act and  
i ~ ~ t ( ' l ~ t i o ~ l  of tllis 1,onrtl : ~ t  said n l c c t i ~ ~ g ,  nhicl i  71 as  incorrectly stntcd i n  
wit1 ~ i l i n u t w ,  ant1 which s11:lll 1)c anicntlcd to  read as  fo1lo~rs"-reciting 
w l ~ a t  tlw t l c f c ~ ~ t l : ~ n t s  say was t h e  correct l e y .  

T l ~ c  t l c fc~~t lnn ts  o f lcml  :llqo t l l ~  :~ffitlarit of tlie c h a ~ r m a n  and the 
clerk of tho bonrtl, to  this  c f f w t :  "-\t the  ~ n c c t i u g  of th i s  bonrtl on 
2 J u l y ,  1923, t h e  t a s  l c r y  f o r  t h e  different o h j ~ t s  of the  county was 
~ n a d c ,  but tllc ~ n i n u t c s  of snid ~ n t ~ t i u g  v i t h  reference to  snitl levy n c r c  
incolwctly mntlc by mistake and  did not s p a k  tlic real  act ant1 illten- 
tion of tllc snitl board of commissiouci~s ~ r i t h  respect to tllc l c r y  fo r  
comlty f u ~ ~ d ,  whicll s l~oult l  h a w  been statml as  15 cents on t h e  $100 
pr01~erty, and  f o r  i m p r o ~ e m c n t  to  tlle courthouse and eouuty 1101ile 
5 ccnts on t h e  $100; t h a t  t h c  saitl minutes  of this  board l i a w  been 
anlended a t  a meeting thercof this  d a y  SO as  to speak t h e  t ru th ,  aud 
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t h a t  t h e  1e~-y  as  recorded i n  said minutes  of t h e  nicct i l~g of this hoard 
of 2 Ju ly ,  1023, as  to t ax  l e ~  y sl id1 read as  follonsJ'-qcttinp out tlic 
correction. 

T h e  plaintiffs offcretl no r ~ i d e i i c r  ill contradictioll of tliat ~ \ l i i c * l ~  v ns 
offcrcd by  t h e  defendants. H i s  H o n o r  f o i ~ ~ r t l  the follou ing facats: 

I .  'I'lic it~attcri:  v t  fo r th  i l l  t l ir  misncr  of t h e  t lcfc~idnnti  and t h e  
aff ida~ it  of t h c  board of cmmty  c o i l ~ ~ i ~ i s s j o l t c ~ r ~  a w  truc3. 'I'llc Iloard of 
Cnilidcil Coullty C'onlmissioliers, a t  the propc'r t inic fo r  l e v  i11g tnsc,% ill 
said cou~rtg,  ~ n a t l c  a l c r y  of 15 ccilts on t h e  $100 n o r t h  of property f o r  
tlic general  county fund ,  and  a t  the  same t ime levied all atltlition:~l 
arnoiirlt of 5 cents 011 tlie $100 n-orth of property for  :I spccinl ~ I ~ I ~ J W ,  

to TI it, f o r  the  iirlpro~enieilt  of the  c~ouiity llo~llc : ~ n t l  tllc c o i ~ r t l ~ o l ~ ~ t ~ .  
:111(1 t h a t  by  innt l~erter ice t h e  t n o  said mnounts v c r c  a(ldotl topc>tlic~. 
ail11 tlie r n i ~ i u t c , ~  of thc  bonrtl of cou i t t ,~  conimi.qiol~ers i i t conwt ly  i~lntlc 
it  appear  as  if tlie l w y  h a d  h w n  ni:~tlc of 20 ccwts oil the  $100 uort l i  
of p ro l~er tg ,  xillercns i n  t r u t h  and  in fact  t L O  separate  and  t l i~ t i t i r t  
levies n e r e  a t  t h e  tiiiie nindc. :rs n b o ~  c qct out.  

2. T lw board of countg coninliwioncri: of C'amtlc~n C o u l ~ t y ,  11y I)rolwr 
resolution, has  corrected said mistalrc and  made  the  minutes  of said 
hoard correctly shon t h e  action n h i r l l  n n s  taken ljy tlic lmarii a t  the. 
t ime  of t h e  original I c y .  

Thereupon  i t  m s  adjudged t h a t  the  t ax   as T-alitl a d  tha t  t h r  
ws t rn in ing  order slioulcl he dissolved. T h e  plaintif'fr nppcnltvl. 

A \ n ~ a r s ,  J. Tllc q l ~ t , s t i o i ~ i  nriuiilp 011 this a l ) l ~ ' : ~ l  arc3 ~ii11.tnnti:llly 
tlie same as  tliosc vl i ich -\\(>re dwitlc~(1 iit E.  R. 1 % .  Reitl, 1s;  S. ('.. 320. 
There  t h e  Sor fo l l i  Southern Rai lroad C 'on lpn~~y,  one of tlic l)lniiitiffs 
i n  tlie case no\\ bcfore us, allcqcd t h a t  tlie board of colmniisioncr* of 
Pnsquotnnk C'oiinty h a d  l e ~ i c d  n tax  of 1 8  cclits on all  l r o l ~ r t v  of t l i ~  
r a l u e  of $100, con t ra ry  to  t h e  prol  isioils of a\rticle T', sc c t i o ~ ~  6, of the. 
Constitution, and inqiqtctl t h a t  tlie tn-i i n  c s c e v  of 1.i ccuts u . : ~ s  l e ~  i1.1, 
not f o r  a special purlmse, hut f o r  s i ~ l ~ ~ l t i c i t i ~ g  the p c n c d  co1111ty 
fund.  I t  insisted fur ther  tliat the  prorisions f o r  s u p p l c n i c ~ ~ t i n g  the 
countg f u n d  (Publ ic  Lan-s 19x3, ell. 7 )  coultl not bc sus ta i l i td  mitl 
tha t  t h e  ent i re  a r t  i n u ~ t  tliercforc fail .  T11 l ~ i s  a n s v c r  t h e  il(~fc~lltlat~t 
Reid alleged t h a t  tlw board of comriiisqioilcrs lint1 l c ~  ictl a tax of 0111- 
13 cents f o r  general  purposes a i d  a t ax  of 3 Cents f o r  tho con;trnctioi~ 
and m a i n t e n m ~ c e  of bridges mid t h e  niaintcnancc of tlic county liorne. 
Upon  t h e  questions raised by tlie 111~adiags and  p r e w l t e d  for  dccisioii 
the  court held (1) tha t  the  t a x  of 3 cents n a s  l e ~  ied f o r  a i:pccixl pur -  
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pose if for the construction, repair, or mainte~iance of bridges tint1 the 
county home; ( 2 )  tliat a tax cannot be levied under the act of 1024, 
szcpra, to supplement the general county funtl ; (3) that the entire act 
is not for this reason invalid; (4)  that  while tlie ininutes of the 
board of conimissioners could not be collaterally attacbcd, they could 
uiid(q- certain circumstnliccs bc ariicntlctl in like manncr with o t l l c ~  
records so as to conforni to tlic facts. I t  wai suggested tlint any altcra- 
tion of the minutes could be made only by the board, a ~ r d  then not for  
the purpoiw of modifying or cllanging tlie tax actually lcvicd, bllt 
merely to correct an erroneous record ailtl c a u v  it, in the lmigunpc of 
the law, "to speak the truth" conccrniiig the tax. Tlic conrt (lid not 
hold or intimate that  the board of commissioners hat1 pan-cr a t  a suh- 
sequent meeting to set aside or modify a tax vliicli hat1 lrcll r c p l n r l y  
levied as provided by law. 

Tl'e concur with the appellants in saying that  the b m r d  could iiot 
with retroactive effect cllmige the resolution it liad p u ~ p o w l y  acloptd 
mid tlie t a s  i t  had purposely imposed; but several tltcisiolrs of thic 
Court recognize and approve the power of a court to coirect mi errone- 
ous record, particularly wllcn the correction of the error affects only 
the original parties, and the rights of others are irot invdvc(1. 

We do not understalrcl from the midcnce offered by the il~feirdants 
that  the commissioners made a levy of 20 cc-.nts in one ten1 to include 
the tax both for the gclrcral funtl ant1 for the courthouse and the county 
home, and afterwards undertook to correct this rort of an error by 
separating the olrc tax froin tlic other. I n  the correctc 1 mi~iutcs it is 
said that tlir first record was incorrect and by mistakc sliowctl ~ ~ c i t l i c r  
the true act nor the intcnt of the board, and this statcmcnt is rcpcatctl 
in the affidavit of the  chairman and the clerk. If tlir minutes were 
erroneous as to what the commissioners intt~ndetl to do and what t h ~ y  
actually did, why should they not be col-rectetl? The mi~iutcs of 3 Blpri l  
and the a f f i d a ~ i t  oh-iously signify tlint the tlraftsman did lrot rrcorJ 
the tax as it had really bccii levied by the comniissioncrs. Ccrtailily 
t h y  neither levied nor intended to 1e~-y any tax on 26 ,\pril,  1924. 

The plaintiffs contest the pension tax on the grouiid that it is pro- 
vided for in section 3164 of tlic Consolitlated Stntntcs (cnartctl in 
loon) ,  and that  the later amc~ntlnicnt to A\rticle V, s ~ r t i o n  6, of the 
Constitution is prospective-that is, tliat tlic lcgislati.:e approval of 
the tax must be subsequent to the constitutional amendment. Section 6 
of ,lrticle TT provides that "the total of the State a ~ r d  county tn s  011 

property shall not esceed 13 cents on the $100 ra lue  of llropcrty, c'scrpt 
vhen tlie coulity property tax is levictl for a special 1~11rpose ant1 v i t h  
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t h e  special approval  of tlie General  A\sscnit)ly, which m a y  be done by 
special o r  general act." 

T l l r  Const i tut iol~,  Article 11, section 7, directs that  bcmficr'nt pro- 
 isio ion be made  f o r  t h e  poor, the u ~ ~ f o r t l m a t r ,  aiitl the  o r p h a ~ ~ ,  a ~ l d  thc~ 
Cour t  h a s  said t h a t  t h e  l aw providing pensions f o r  persons tlisablccl ill 
war, ant1 their  ni t lons,  u a s  ellacted i n  tlw d i sc l~argc  of a l t g d  as  no11 
as  a moral  obligation. N o n r d  of l cduca t i on  a. ( O I I I I ~ S . ,  113 S. C'., 379, 
383. Tl lc  t a x  f o r  pensions is  designated i n  the  statut(> as  it s l m i a l  t a x  
(section 5164),  which is  to  be levied f o r  eacli year, a t  t h e  same t ime  
and i n  tlie same n ~ a ~ l ~ i c r  as  other  county t a w ,  a r e  l c ~ i c t l .  T l ' l i c t l~~r  this  
section he regarded as  general o r  sperial,  i t  merts  thc  recjnirc~ric~its of 
Article T', section 6, s u p r a ,  mld i t s  efficacy is ]lot i1npairc.d 1)y this sec- 
tion of t h e  Constitution. I t  is  a fami l ia r  principle t h a t  existing stat- 
utes not expressly o r  impliedly repealed by a n  a rncn t ln le~~t  to t l i ~  ('011- 

s t i tut ion remain i n  fu l l  force and  effect, a ~ i t l  tha t  a s t a t u t ~  ni l1  not Ix. 
declared T-oitl unless the breach of t h e  ('onstitution is so ~ n a ~ ~ i f e s t  a ?  to 
leave no room f o r  reasonable douht. Coiile 1'. C'o~nls . ,  l h l  S. C., 3-13, 
348;  R. R. c. ~ h e r o k > e  County,  177 N. C., 86, 9 7 ;  1 2  C'. J., 725, scr. 97, 
and  cases cited. 

W e  do not construe tlic judgment as  a final diiposition of the  ac t io~l ,  
but  as  a n  adjudicat ion that ,  upon t h e  evidence offered upon t h e  l i (wi l lg ,  
t h e  t a x  should be sustained and  t h e  restraining order tlissoh cd. 

T h e  judgmellt of his  I Ionor  is  
,lffirmed. 

CATHERINE TT'. BROW'S, ADAIS., v. W. H. JI<CSSIS(;S. TRT- TEE. 

(Filed 10 September 1924.) 

1 .  Jlortgages-IYills-Estates-Remainders - Equity - Deeds and Con- 
veyances-Registration-Injunction. 

A wife joined in a mortgage of lirr husband on two tracts r ~ f  his Inntl, 
and thereafter conveyed to a 1)urchaser in fee simple with thr. nsnal 
warra~i ty of title, tract So. 9 ,  hot11 duly rcxistered, and subsequ'r~tly died 
devising tract No. 2, to his wife for life and a  lort ti on thcreof to his 
ncphc\\-, and the other l>ortion to l ~ i s  son. t l 1 ~  will l i a ~ i n g  l~ , r (~n pro- 
bated after the ( l e d  to the purc.llnscr of trnvt So. :! hat1 hrtm duly 
registered, and thereafter the mortgagee procec'cled to forwlose under 
the power of sale in his mortgage. In l~rocrc~(li~igs I)?- l h t ,  :~dmi~~i . ; t rn t l i s  
to enjoin the sale: Held ,  the equity of tlic mortga:co i n  tract No. 2 
\\-as superior to that of the life estatc of the \\-idow and of thv rrnxlintler- 
men, with the right of the latter tlirrc to retleem the la1111 11y 11:lying 
the mortgage debt. 
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2. Same-Exoneration. 
Held, under the facts in this case, the equities of the widow and re- 

niaindcrmen untler the will were equal, neither being entitled to esonera- 
tion against the others. 

3. Srtnic-Deeds and Conveyances-Purchasers. 
Where lantls devised by the husband to his widow for life with re- 

mainder over have been mortgaged with the joinder of the wife durirx 
his lifetime, aud also c.onveyed thereafter to n pnrchaser in fee simple 
by decd duly rccorilcd before the probate of his will ?as been made: 
Held,  the purchaser had a superior cquity to that of the life tenant and 
rcmainrlcrmen under the will. 

In a suit to enjoin the foreclosure of a mortgage made by the deceased 
tluring his life brought by his administratris after his death involving 
ccrtairl cquitics of his \\itlo\v as  a life tenant and t112 rcrnai~itlcrn~en 
claiminq under his will: I l e l d ,  it  wai; necessary to malie those claiminq 
under the will parties to the action in order to bind them by the decree 
of the court. 

3. JIortgajies-Deeds in Trust-Power of Sale. 
The power of sale contained in a mortgage is  he contract of the 

partics, ant1 must be strictly followed by the mortgagrc to 111. a valid 
esecution of the power. 

6. Ihwer-JLort,gages. 
Where the widow in the lifetime of her husband has joined in his 

niortgnge of his land she is barred of her right to dower therein 

7. JIortg;~ges-Sales--Eq~iities-Estates--Colitingent Intorests - Invest- 
ment-Paynimt Into Court. 

Where the owner of lantls has mortgaged the same d ~ u i n p  his life a s  
tracts numl~crctl 1 and 2, and has lntcr con~eycd tract So .  2 to a pur- 
chaser in fee simple, and has devised tract So. 1 for life \\.it11 ~~clnaintler 
over : IIcld,  th r  mortgagee should hold the proceeds of tlic sale aftcr the 
satisfnction of his mortgage for the life tenant and remaindermen, who 
may determine nlicther tlic surl~liis he invcsted ill accortlnncac with tlicir 
cvlnities, or 111(. intcrest of the lifc tenant bc 11:litl i l l  (.as11 midcr tlic 
11rol-isions of  the statute. C. S., 1791. or the n ~ o r t p a ~ c c  rnny rrlieve hirn- 
sc,lf of liability hg paying the fund into court. C. S., 259I!. 

A Z ~ r ~ . i ~  f r o m  judgment and  decree rcndered by 11c i . i t 1 ,  .I., a t  tTanuary 

Term,  1024, of P.\SQITOTAXI~. 
O n  3 J a n u a r y ,  1918, Jarncs E. Brown,  owner i n  fcc  of t v o  ccrtaiil 

t racts  of l and  i n  Pasquotnnk County,  wi th  his  wife, M n r y  E. I3ron-11. 
conveyctl t h e  smne, clcscribing tllcm as t ract  Yo.  1 and  t rac t  S o .  2,  
by a deed of t rus t  to  t h e  defendant, W. H. Jcnnings,  f o r  t h e  purpose 
of securing the  paymcnt  of a note  recited therein, e x e c u t d  by J a m e s  E. 
Brown and  due  one year  a f tc r  date. T h i s  decd of t rus t  v a s  duly 

recorded i n  Pasquotank County.  
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Thereafter, tlie saitl Brown and wife, for a raluable collsideration 
recited therein, by a deed duly recorded and containing the ubual war- 
r a ~ ~ t i c s  conreycd tlie land described ns tract S o .  2 in the deed of trust 
to Ransoin Price in fee simple. 

r , 1 llt~rcwfti~r, thc. wid tJaii~cs E. I3ron1i tlicd, 11al ing firit rri;ltlc ant1 p1111- 
liihc tl his last T\ ill al~cl tchstanic~~t uhicll n as tluly probatctl a~lcl rcc~ortled 
oli 11 I ) t ~ c l l ~ b c r ,  1919, ill tho officcl of the t*l(.rli of tllc Slllwrior Court 
of I';lkcluotalllr ( ' o ~ ~ i i t y .  I3y tl1i5 I\ ill, t h r~  saitl Jaliic> E. I<ro\\ 11 tic\ i w l  
tract So. 1, clcscribed in the dwtl of tru5t to his nife,  Mar? $1. Ttronll, 
for  her life and at her death he d e ~ i s c d  a portion of the said tract to 
hi. ~~c , ] )hcn,  ('icon TIT. ~ r o n . i r ,  all(] thtl rc111:1iniilg 1)ortion to 111s soll, 
Jesse Bronn,  to each in fee simple. 

Mary E. Brown, the wife, Cleon TIT. Bro~vn,  tlie ~ i ephen ,  and Jessc 
B r o r n ,  thv W I I ,  all i u r ~  i \  ctl Jamc. E. Bron 11. Clcou TI7. Brov 11 tllcrc- 
after died intestate and the plaintiff has bec.11 duly apl)oiiitc~l a1111 11ui 
duly qualified as his administratrix. 

Default har ing  beell made in the payrnmt of the note iccurcd ill 
the deed of trust, defendant, W. H. Jennings, trustee, claiming to act 
under the  power of sale contairicd in the deed of trust, ad1 crtlsetl for 
sale on 25 February, 1922, "only the remainder interest of Clcon IT. 
Brown and Jesse Brown" in and to tract No. 1 as ilcscribetl in tlie 
deed of trust and was proceeding to sell "only the saitl romaintler in- 
terests" for the paynitnt of tlie saitl note. The  ponpr of sale in said 
deed of trust, under which the defcntlant advertised, provitlcs that  if 
tli~fault shall ht. i~laclc in tllc pajriitwt of the <aid nott,, ('lt illall b t ~  
lawful for and tlie duty of thc~ said W. H. Jenningr, trubtee, to sell 
the lands aforesaid at the courthouse door in the county aforesaid aftcr 
clue advertisement according to law, to the higlicqt bidder for cad1 and 
lnalre title to the purchaser in fee and out of the proceeds after l q -  
ing off and discharging the said note and retaining 5 per rcwt conimis- 
siolls for hi5 scryices, pay thc balmicc~, if ally, to tlip snit1 Janl t~s  E. 
Brown." 

Cleon TV. Brown, a t  the date of his death, ovetl a largcl I I U I I I ~ ) ( ~  of 
debts and his personal assets being insufficient to pay the samc, i t  nil1 
he ncceisary to sell his real estate, incluciing his i ~ ~ t o r e s t  ill tract S o .  3 
devised to him by James E. Brown, to make asst+ for the payrncnt of 
said debts. 

The  plaintiff alleges that  the action of the tlefmdant truitce ill so 
offering for sale the interest of her intestate, Cleo11 TT. Broxvn, is 
"wrongful and unlawful arid not i n  accordance with the ternis of the 
trust and the rights of the parties and that  if defendant is 
to sell the same as he threatens to do the plaintiff a d  the creditors 
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of the estate of Cleon TIT. B r o v n  will be irreparably damaged." Slic 
further allcgcs that tract Ko. 2 ant1 the life estate of l[ar,v F:. Brow11 
in tract Xo. 1 should be first sold by the trustee in clso wration of the 

I k f r ~ i t l a ~ ~ t  ill his :rlrsnc,r admits the rnatcrial a l lcgat io~~s  of t11p con-  
plaint but allcgcs that the debt evidenced hy tlic i ~ o t c  of James E. Bro\\n 
and secured in the deed of trust was the debt of Cleo11 TIT. B r o ~ v i ~  and 
11ot of Jarnos E. Brown and that  therefore tllv i ~ ~ t t w s t  of ( ' l i ~ ~ n  W. 
Bronm ill the land devised to him by Janles E. Brow11 ,md coverrtl by 
the deed of trust should be first sold to pay off and discharge said 
note. 

Upon motion of plaintiff ail order was made, ~vhi le  tlie action was 
peiidii~g, restrniiiiiig the df~fentlant from proceeding further wit11 the 
sale as advertised until the final hearing. " 

At the trial, by consel~t, thi> only issue submitted to tlie jury nas ,  
"Wcre the note and deed of trust described in the complaint executed 
hy James E. Erovi l  and wife for tlic bellefit of Cleo11 MT. Brown as 
allcgcd in t l ~ c  nns\icr?" T o  this issue the jury responde(1, "KO." 

r 3 l l~ereupoi i  the court "or~lored, tlccrccd ant1 adjudge l that the tle- 
fendant be and he is hereby restrained and cxnjoined permanently from 
s e l l i ~ ~ g  under said deed of trust as advertised and that the dcfentlant 
as trustee be restrained m ~ d  e~ i jo i~~cc l  permanently from st~lliiig tlie 
interest of plaintiff's intestate until after lllc sale of the interest of 
Mary E. Brown in the property described in the pleadings in this cause 
and until after tlle sale of the property described in s:ritl trust other 
tllan that  in wliich :ti1 interest was dt.visctl to plaintiff''; intestate and 
that  the interest of plaintiff's intestate be sold and offered for sale only 
:~f tcr  the sale of t l lc  other propmty a r d  iiitcrest conwycd by said deed 
of trust and only in tlie evelit that  tllrougl~ mcll sale a sufficicnt aniount 
is not realized to pay the debt sccurcd ill said deed of trust and that  
only in tlie cvcilt the sale of the intere9t of' Mary  E. 13ronn and the 
sale of the other lands dcscribed in said trust deed shall fail to hring 
sufficient amount to pay the said debt ant1 espenscs of foreclosure shall 
tlcfc~idant trustee be permitted to offer for sale the interest of plaintifi's 
intestate.)' 

Thi. t lc fc~~dant  moved for a judgnlc~it tlisqolvi~g the injunction and 
dismissing tlie action and upon motion being denied cscepted and as- 
s i p i d  as error tl~cx refusal of tlie court to t l i i so l~e  the i i~ june t io~ i  or 
restraining order ant1 to tliwliss the action. 

Tlic court thcu having orerrulcd dcfciida~~t 's  ohjcctiorl to the judg- 
nlciit tendered by plaintiff and having signed the same as set out in 
the record, defendant esceptecl and assigned this act ioi~ of the court 
as error. 
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Tllcsc are  the only esceptioiis and assignments of error apl)c:lring 
ill the case on appeal. 
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visio~is of tlie said deed of trust. Howerer,  ha^ ing paid value for tlie 
land thus conveyed to him, Price has an equity to haxe the 1~11~1 de- 
vised in the will to N a r y  E. Brown for life and then to Clcoii TT. Bronn  
:ii~d Jt,ss(l Drowii sold before tlic sale of tract S o .  2 1,- the trustec. 
H i s  equity ariscb fro111 tho fact tha t  lie paid ~ a l u e  for the sanir, and 
fro111 tlic further fact that his deed ~ v a s  ~llatlc and reco~iletl bcfore tlic 
lwobatr of the d l  u~ ide r  which N a r y  E. Brown, Cltoll Mr. Bi~on.11 
:111d Jcsse D r o ~ ~ i i  take title. Therefore, it  u a s  error to restrain the 
snle of tlie interest of tlie reinainderiiien '(until tiftcr the salc of the 
lwoperty (lescrihed ill said trust other than  that  i n  wliicli an interest 
11 a, t l e ~  isctl to plaintiff's intestate." The decree should be niotlifictl I>? 
striking out so niucli of tlie same as tlius restrains tlic trustee. 

This cause is remanded to tlie Superior Court of Pax1 lotank County 
ill ortlcr tlint tlicl tlccrce may be motlifirtl iu accortlailce n it11 this opinion. 
0111y the plaintiff, adinirlistratris of Cleori W. Browll, O I I F  of the 
remaindermen, niid the defendant, the trustee in the deed of trust, are 
partics to this action. I f  either party clesires to do so lie should l i aw  
I c a ~ e  to ~iialw Mary E. Browii, tlie widow, JCSSC Brow~i ,  the wii, a1ld 
other rcinai~itlcrnia~i, and Ransoin Price, the grantee of tract S o .  2 ,  
parties to this action. S o  order, judgment or decrce ill this action 
can be hilitling upo11 then1 or either of tlieni until they are thus made 
partica. I f  they are  n~acle parties, then, the Superior Court of Pas- 
quotank County, upon motion of cGtlier party, can detc>imine n l~et l le r  
tlic tlccd of trust sliould be forccloscd by n decrce and d e  undcr the 
orders of the Court or wlictlicr the foreclosure should nintlc by tlic 
trustee under the power of sale. 

Tlic poner of salc contained in tlic deed of trust pro\-ides that if 
tlefnult shall be made in the payment of the said notr wlie~i due it 
shall bc l av fu l  for  tlic said TT'. H. Jennings, trustee, to d l  said l a ~ i d s  
and malie title to the purchaser in fee mid after paying the note and 
interest and dcductii~g comniissiolls for his s e r~ ices  out of tlie procccds 
to  p:~y tlic lml:l~icc to tlie said James E. Brown. 

The  law as stated in Cyc., Vol. 27, 1465, has been often  appro^-st1 
by this Court. "-1 power of sale cont:~inrtl in a mortgage or deed of 
trust niust bc strictly pursuctl n ~ ~ t l  all its t m n s  and ccnditioiis com- 
plied n-ith in order to render the sale valid." Fcrrehoe z. Saz~yer, 167 
K. C., 1 9 9 ;  Ezcbanks v. Becton, 158 N. C., 230. 

I n  the last-cited case Justice A l l e n  says: "Powcrq of snle i n  a 
mortgage arc  contractual and as there are  many opportunities for 
oppression i11 their enforcement, courts of equity are  disposed to scruti- 
ilize them and to hold the mortgagee to the letter of the contract. I f  a 
different view should prerail and 71-e could dispense 11-ith some stipula- 
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tions i n  tlie p o n e r  because TIT could not see tha t  i u j u r y  hat1 ensued 
froin fa i lu re  to  ol~ccr\-c i t  n.e cold11 practically (leitroy tlip co11tr:rc.t of 
the  parties." 

T h o  same ru le  is stated w r y  clearly and  forcibly i n  1 0  R. C. L., 592, 
a t  t h e  beginning of sec. $07, as follon s : 

"While a power of sale contained i n  a mortgage or t rus t  deed is ~ a l i d  
and H sale illweunder m a y  confer a good t i t le  on  the  purcliascr the  
povers  of t h e  person foreclosillg tlirrcuntler a r e  l i n l i t d  and defined 
by t h e  instrumellt  under  nliicli  lie acts and  he  lias ou!y such :iut!lority 
a s  i s  t h u s  expressly conferred upon him, together v i t h  tlic incidental 
and implied powers t h a t  a r e  necessarily incluclcd tlicrcuntlcr." 

Thercfore, urilcss facts  a r e  clearly established f r o m  which some equity 
arises i n  favor  of one nl io  o u n s  land  or some ilitercqt tl i trcin suhjert 
to  a mortgage or  deed of t rust ,  the  t r u q t e ~  niust a t l r i ~ r t i v  and sell in  
s t r ic t  conformity with tlie ternis of t h e  p o n e r  coilfcrrctl npon liilli by 
the  mortg:rgor o r  t rustor  ant1 relied upon hy t h e  creditor f o r  the  
security of his  debt. Tlic d u t y  of t h e  mortgagee or  tru.tce is prininrily 
to  t h e  crcditor and  secoi~tl:~rily to  t h e  i i~or tpagor  o r  tllosc~ ~ \ l i o  c1:rim 
ulider 1ii1~1. V l i e r e  tlie i i ~ t r r e i t s  of tlie creditor d l  llot cnRt~r  ant1 
equitics arise upon the  factb atlniitted or rst:~blislletl i n  fa r  or of tliosc 
who claiiii under  tlic mortgagor or trustor,  n l ~ i c l i  a:.c not cql~:rl, tilc 
mortgagee or  trustee has  tlie riglit i n  the  escrcise of good fa i th  :~iitl a 
sound d iw&on to sell tlie l a l ~ i l  conwyetl to  h i m  so a' to  ~ I Y C W T C  a 
superior  equity if consistent nit11 the  r ights  of t h e  rreditor.  111 this  
case t h e  n itlow joined n it11 her  I~uslmnd,  thc  on ncr  of the  Inn(!, iii the  
execution of the  deed of t r u i t ,  and is t l i e ~ h p  harrcd of licr riplit to  
clainl ( loner  ill the  land conrejet1 by tlie dectl of t r u i t .  T h e  I ~ l ~ s l ~ a i i d ,  
by i tem 2 of the  n i l l ,  " g a ~ c  and  devised to liis wife fo r  ant1 during tlic. 
term of licr n a t u r a l  l i fe  a l l  of his  real  estate of e l c r y  liirid, cla-3 ant1 
dcccription nlleresoc-r.er situatetl." X o  riglit to  don c r  i s  i m  011 ~d ill 
this  c n v ,  and  t l i c i ~ f o r e  tlic procetlurc dircctctl to  he pursuctl i n  t h e  
c a w  of O v e r f o n  2>.  I f i??fon,  123 S. C., 1, d o ~ s  not apply. 

T h e  o n n e r  of the  l i fe  cstntc arid t h e  rcinai i~t ler lnm, 1,. l i r t u e  of 
tlic n i l l ,  stnlitl ill tlic place of Janles  E. Eroni1, t h r   ranto or and debtor, 
nl io  is  ~ O T Y  dead, neitlicr l i a ~ i ~ i g  a n y  equity suprr ior  to tlic otlrer. 

Upon  tlie f a r t s  i n  this  record the  trustee, if called npon to foreclose 
by tlic e s ~ r c i s c  of t l i ~  poner  of ia lc  sliould ail\ ~ r t i s c  niirl st11 t l ~ c  1:~ntls 
a s  tlcscribctl i n  t l ~ c  tlwtl of t rust ,  fir.1 selliirg t ract  S o .  1,  ant1 if a 
suln sufficient t o  p a y  off and  discharge tlic note, i ~ i t w c s t  ant1 comnii+ 
4011s is rcali7rd f rom t h e  sale of t h e  same, t l i m  trac.t S o .  2 ,  ]in\ ilrg 
been conreyed by the  gran tor  f o r  d u e  and prior  to  t h e  yesting of a n '  
t i t le o r  estate i n  t ract  S o .  1 i n  N a r y  E. B r o ~ v n ,  JCSW l3row11 or Cleon 
W. E r o n n  should bo exonerated; i t  slioultl be sol(1 only i n  tlie erelit 
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t h t  tllc su111 reillizctl froin tlie sale of t ract  No.  1 is not :,uffiricnt to p a y  
the  note, interest am1 costs. 

T l ~ c  s n r ~ ) l ~ ~ a ,  if : I I I ~ ,  fro111 t h e  w l e  of t rn r t  S o .  1, l,n:.ablc u~iclra t h e  
tcrllls of the 1)over of sale to  Janlcs  E. IZroun, nl io  is I I ~ W  tl(!atl, slioultl 
LC Ilcltl by t h e  trustee fo r  tlic life tenant  and  r c i n a i ~ ~ d e r a i c i i  n l ~ o  i ~ o n .  
r e l x e w ~ ~ t  J : I I ~ F ~  E. IZro~v~t ,  tlcccasc.tl, i n  :~ccort la~lcc n it11 t l ~ r i r  rcspcctirc 
interests i n  tllc l aud  tleviwcl to  thein and  whjcc t  t o  the clced of t rus t .  
r 3 l h c y  mag' clctcrmine n l ~ e t l ~ c r  o r  not tlicy ~lesirc- that  wit1 qurplus be 
ill1 (stet1 so tha t  tlic l i f ~  telinnt iiiny 11nre and elljoy tlw incoinc t l ~ c r c -  
fro111 tlurillg lier l i fc  and  the  rcmaiiltleri11t.11 11al e t h e  sn~l le  a t  hcr  clcatli, 
or nlictlier or llot tlley p r e f w  to h a r e  the  intcre3t of tlic l i fc  t c ~ l a n t  
nsccrt:~inctl and paid to  her  i n  cash ns proritleil by C. S., 1701, nild t h e  
bnlaiiw 11nid o l c r  a t  once to  t h e  r r l ~ l a i ~ ~ d c r m e n .  Tf  the l i fe  tellant and  
tlic rc~m:ri~icIcriiic~i fa i l  to :Igrcle as  to  the  disposition of such mrplus ,  
t h e  t r u s t ~ c  i11:1y p15' t h e  saiile into t h e  oficc of the  clerk of the  Superior  
Cou1.t of I'nsquot:~lllr Couiity i n  accordance nit11 the  provisions of C. S., 
2992, :~iicl thus  be relicred of a n y  f u r t h e r  liability tllerefor. 

T h e  costs i i ~ c u r r e d  upou appeal  to  this  C'oul-t n-ill brs pa id  one-half 
by : ~ l ) p c l l a l ~ t  and  t h e  r c i n n i ~ ~ i ~ l g  one-half by tlic appcllec. 

11 otlifird 21nd :~ff i rn~ed.  

(Filed 10 Septcmher, 1924.) 

1 .  .-\ttolmrys at  Law-License to Practice - Applicants - Protest - Pro- 
ccilnre. 

Wllcrc an apl~licniit to practice la\r has coml)lied \\.it11 the ~ ~ r c ~ l i m i ~ i a r y  
rcquireruciits of the statute and the rules of Court as  tc his ability and 
~nora l  rlinrnctcr, ctc.. to stand for his csnminnt io~~ by the Court, and 
lwlidiiig his csan~ination a l~rotest lins heen filcil as to l ~ i s  morn1 fitness 
t o  practice this ~)rofcssion, the inatter of granting hiin a license bec*on~es 
one of gci~ernl interest, and lie may not tlwn roluntarily \\ . i thtll~~\v his 
apl~lication and stop the inquiry of the Court entered upon undcr tlie 
protest filed. 

2 Same-Burden of Proof. 
The burtlcn is upon tlie l?rotcstniits to show tlie moral unfitness of 

tcn alq?lit2ant for esamiiinl-ion to practice Inw when the applicant has 
coinplied with the prclinlinaries of the statute ant1 the rules of Court 
relating thereto. 

3. Same-Statutes-Mes of Court-Character. 
TT'llcre protest has becn made in tlic Sul~reme Court to grantinq nppli- 

cant a licence to practice la\v, and tlie l)rotestnnt has s h o ~ ~ n  that the 
:ipl~licant has beeu convicted in  the near past of violating the criluinal 
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HOT~F, C. J .  Tlie portions of our  s tatute  l aw more dircctly applica- 
ble to t h e  iluestio~is presented, a n d  appearing chiefly in  C. S., cliap. 4, 
l j r o ~ i d e  i n  effcct t h a t  no persoll sllnll practice l a v  i n  illis S t a t e  TI itliout 
first obtaining license to  (lo so f r o m  tliis Court .  T h a t  a l l  c s a ~ n i n i i t ~ o l ~ s  
il::111 be i n  n rltiiig and based upon sucli courae of itucly and  unilcr such 
rules as  the  Cour t  m a y  prescribe. T h a t  a l l  : tpplica~its \11~o i : ~ t i \ f y  
the Cour t  of their  coniljetcnt lillonledge of t h e  l aw and  of tlit,ir UP- 
r ight  clmractcr ilia11 r e c c i ~  e l iccmc to practicc ill a l l  t h e  colirts of 
tllc State .  

Second, tliat esnniiilatioils fo r  licc~icie to  practice l aw sh:ill be lielll 
i n  t h e  ci ty  of Raleigll on  ;l\lontl:ry, one n eel< prior  to  the  S l ~ r i l l g  :III;~ 

F:dl Terms  of t h e  Cour t  rc,l~ccti\cly, x ~ i d  l ~ c f o r e  bcinq nllonrrl to  
stand c s n m i m t i o n s  each a p p l i c a ~ i t  must  be 2 1  yra:.? of agc or  v i l l  
a r r i ~ e  a t  sucli age before t ime  for  t h e  liest esan~ina t ion ,  2nd ~ i i u s t  
file with the  clerk a certificntc of good rnoral c1::iracter qiyietl by  trio 

attorneys v l io  practice ill tliis Court ,  mlcl deposit t h e  fecs specified in  
t h e  Ian-. 

I n  addition to  these p r o ~ i ~ i o ~ r ~ ,  the rulcs of tliis (!ourt, fo r lm~la tcd  
under  and  ill furtl:erance of t h e  s tatute  ant1 nplwaring ill Is: S. C., 
7%-785, require  among o t l ~ c r  tl1111gs t h a t  each applic:rl~t sll:~ll filc '(a 
certificate of tlic clean of a l aw scliool or n mernber of the  1jar of this  
Cour t  tliat tlie npl~l ical i t  Im.: rciatl l an  unller his  i ~ ~ . t r u c t i o n  or  to  his  
linonledge or  s a t l ~ f : ~ c t i o n  f o r  t n o  yrarb, and  up011 cs:rmin:ition by 
sucli instructor lias berw f o u ~ ~ c l  con~pctcn t  2nd proficient i n  wit1 course, 
ctc." 

A\t the  tirile fo r  cntcring on tllc exani i~lat ion of t h e  L\ugust class, 1924, 
t h e  present applicant,  r eb i t l e~~t  i n  A\s l i c~  ille, S o r t h  Carolina, being among 
them, there :~ l~pcare t l  on our  files n formal  protrqt prominent nie111- 
bers of tlic -\slie\ ill? bar  against i i w i n g  a liccnsc to this  appl icant  011 

t h e  specified ground tha t  "lie is not a citizcw of uljright cliaracter," 
a s  contemplated and required by t h e  law. 

T h e  class, a n  unusual ly large o w ,  br ing licrc ready, i t  n-as considrrcd 
advisable to  procecil nit11 tlic csanlinntion, and  t h e  applicant,  hal-ing 
rnct t h e  prel iminary rcquircmcntq, naq  a l l o w d  to take thc same vitl:  
t h e  others, and  h a ~ i n g  passed a very cre,litaljle exmnination s l lon i~ lg  
t h a t  h e  h a d  a competent k~lonlcclge of tllc l a r ~ ,  the question of the  



I N  T H E  S U P R E M E  COURT. 

protest, in which a large proportion of tlic Xsheville bar had in the 
meantime joined, was directly presented. Thereupon, notice having 
been duly issued and served on tlie applicant and potestants,  an in- 
vestigation was entered on before the Court a t  cliambcrs in  the city 
of Raleigh on 4 September, 1024, wherein the protestants were repre- 
sented by the IIon. James G. RIerrinlon, designated by the Asheville 
bar for the purpose, and the applicant, hereafter called respo~ident, 
appeared in his own proper person. 

I n  l i v ~ i n c ,  respondent niovecl that  lie be allowed to withdraw his 
application, but on objectioii the Court ruled tliat lie liaving persisted 
i11 tlie face of the fornlal protest and made :md tendered for considera- 
tion his examination paper, the matter was no longer under liis exclu- 
sire control, and being of opinion tliat the question presented was now 
one in wliicli the profession and public geiierally were vitally interested, 
directed that  the hearing proceed. 

Thereupon, tlie burden being 011 tlie protestants, they offered num- 
bers of affidavits and certifications of court records which disclosed a 
series of acts by respondent in tlie years 1910, 1020 and 1021, amounting 
in many instmicts to violations of the crimilial law, iniduding obtain- 
ing goods by false pretense, larceny, or colispiracy to commit it, forgery, 
estortion and others, all of tlicm inrolving moral turpitude and show- 
ing him now utterly unn-ortliy of the lionorable and important position 
to nhich lie aspires. 

The  respondent malies no substantial denial of thwe charges, but 
a1 ure claims they were incident to or co~lnected with respondent's f '1 

in business a t  the times referred to and all occurred prior to the year 
1022. Tha t  in this lattcr year, having become convincd of tlie error 
of liis Tvays, lic turned from liis evil practices mid has !since clemeaned 
liinisclf as a good citizen. I n  support of this claim 1ic offered a certi- 
ficate of date, May, 1921, signed by sewral  proininent citizens of Ashe- 
ville and vicinity, some of them lioltling oflicial position there, to the 
effect that  for tlie p a ~ t  twelw m o n t l i ~  the rtspondcnt ha 1 been actively 
engaged in business in the city of Asl ledle ,  and that  having occasion 
daily to obserw l l in~,  t h y  c11~~r fu l ly  certify to his goo 1 conduct dur- 
ing that  time and give it as their decided opinion t!iat lie is rapidly 
regaining the position of respect and confidence which he formerly held 
in  tllc community, and that the signers confidently fec.1 that  lie is now 
nialiing a good citizen of his county and State, etc. R q o n d e n t  then 
closed his statemtnt with tlie assertion tliat whether a licmse be granted 
him or not, lie intends to persist in his present course of w 3 l  doing. 

111 rrgnrd to this certificate, i t  was pertinently suggested by protestants 
that same, restricted in its terms, was given in reference to respondent's 
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recent conviction in the courts of Tennessee of conspiracy to violate 
the Federal Automobile Theft  Act, and with the view of affecting a 
mitigation of his punishment, a time and occasion nhen  nlen rarely 
refuse to do what is 1)erlnissible to aid a huri~aii being in distress, but 
neither the certificate presented, nor the closing statement of respondent's 
purpose, coinmendable ar  i t  is, suficc as an assurance to uz that he 
has the upright charactrr required for In r fu l  irsuance of this license. 

"Character," said X r .  Ersltine in the tr ial  of Tllon~as I Iardg for 
high treaqon, "is the slo~v-sprcading influence of opinion arising from 
the deportment of a man in society, as a man's dcportr~lcnt, good or 
bad, necessarily produces one circle without another and so extends 
itself till i t  unites in one general opiiiion." 

Rren more is this true when the effort is a restoration of a character 
which has been deservedly forfrited. I t  then is a qusstion of time and 
gronth.  

A\n attorney at lam is a sworn officer of the court to aid in the admin- 
istration of justice. H e  is sought as counselor, and his advice followed 
in the niost important and intimate relations of life. There is doubt if 
any profession affords an  equal opportunity for fixing the standards 
and directing the c i ~ i c  conduct of his fellows. I t  is of supreme impor- 
tancc, therefore, that  one n h o  aspires to this high position shoultl be of 
upright character and sllould liold, and deserve to hold, the confidence 
of the community ~vhere  he lives and vorks. Fo r  this honorahlc asso- 
ciation the respondent has not qualified himself, in fact or lam, and we 
are all of opinion that  his application for license be denied. 

I n  the course of the hearing i t  was disclosed that  o d y  by the merest 
chance was the fact of the present application made Irnown. I n  view 
of this, anti in commendii~g our brethren of the Ilshcvillc bar for their 
prompt anti cfficiel~t action in the matter, we deem it  desirable to say 
that  an  amendment to thc rules has been ~ n a d e  and hereto appended, 
to the effect that  all persons who "intcnd to apply for liceilse shall 
inform the clerk of the Court of their purpose a t  Ira-t thir ty (lays 
before the time for the exarni~lations as fixed by the statute, ant1 that  a 
list of these pcrsons s l~a l l  bc forthnit11 made and kept in tlicx officc and 
open to public inspection for this thir ty days. 

*Igain, a form of certifirate by o t t o m e ~ s ,  rcquircd to be made to 
obtain right of examination, has becn prepared, n l l i c l~  will be sent to 
each applicant, and which shall be properly sig~ietl and filed v i t h  the 
clerk in  apt  timc. The  statute pertinent (C. S., 196), provides, 
as stated, that  the applicant sllnll file with the clerk a certificate of 
good moral character, signed by t ~ r o  at tori~eys who practice in this 
Court. I t  mill be noted that  this is not by lxrsons 11110 are u imdy  
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qualified, but  a t torneys who i n  fact  practice before us, and  TI-e consider 
i t  liot amiss  to adnlonisli our  bretllren of t h e  b a r  tliat tlie signimg of 
this  certificate is not a f o r m d  or  perfunctory act, but  s iould he given 
only froin personal knon-ledge or  a f te r  painstaking inqui ry  into t h e  
mat te r .  B y  o b s e r ~ i n g  tliis rcquirenicnt they can  (lo 11111cl1 to aid t h e  
Court  i n  protecting our  profession f r o m  u i inor thy  n m n b ( w .  

Applicat ion denied. 

Tlie following a~ncndnien t  shall be added t o  tlie rules : 

35;. As a condition precedelit to  his  r igh t  to app ly  fo- license, every 
applicnlit f o r  license to  practice l a w  i n  this  Stnte, e i ther  under  the 
Comity h t  o r  by taking the  prescribed esaminat ion,  shall not i fy the 
clerk of his  intent ion to become a n  applicnnt nt least th i r ty  clays pr ior  
to the  d a y  of examination. Immediately u l ~ o l i  receipt of such notice, 
t h e  clerk shall fumis l i  said appl icant  ~ r i t l i  blank forms f o r  h i s  certifi- 
cates, a s  required by Rules 2 n~i t l  3. T h e  nnlnes of those r h o  h a w  t h u s  
signified their  intent ion of becoming applicants f o r  liccnsc to  practicc 
law shall be open to illspection i n  the  cler1;'s oflice dur ing  t h e  thir ty-day 
period prior  to  t h e  esaminatioli .  

This notice to  t h e  clerk is  not i n  lieu of, but  i n  atlclition to, t h e  
requirements relat ing to  certificates of proficiency and  good moral  char-  
ac te r ;  and  a s  to  thesc, t h e  t imc  f o r  filing snnie shall be cllnngecl f r o m  
"not la ter  t h a n  noon of F r i d a y  preceding tlie d a y  of e r a m i n a t i o ~ l "  to  
"not la ter  t h a n  noon of Tncsday precpding t l ~ e  d a y  of esnniination." 

(Filed 10 Scptember, 1024.) 

1 .  Public Lznds-Indian Reserrations-Cherokee Indians-State Gmnts- 
Yoid Grants. 

U ~ ~ t l c r  tlie provisions of statute in 1783, certain dcscrihcd Innd nas  
rcservccl to tlic Cl~croltcc 111tlinn trilw, with esprcss pivrision tlint 110 

person sliould cntcr and surrcy the same \ritliin tlie boui~ds thus rcserred, 
ant1 tliat all entries of Stntc lands and gr:lnts tliercof from the Stnte 
sliould 1)c void: ant1 Ar ld ,  those claiininl: title to tlicac lnntls undcr a 
grmitce from tlic Stntc durinc the life of tlic statntc, and ht>fore its 
rrlwnl, acquired no title ns ngninst tliose clniining undc.: n rnlid grant 
from the Stntc af t rr  its rc3l)cnl. Tlic history of tlie rights of entry upon 
the Intlinn land from l?rc~-12~~\-olntio1ini~y timos, together u.itli the various 
statutes affecting tlicm, npplicd by AD.IJIS, J. 



X. C.] FALL TERM, 1924. 167  

red lines in t h e  ~ ior t l iues t  corllcr of tlic 1,attiiiier g ran t .  

Ind ians ,  nhose  riplit of orrlilmncy 21:itl not liccn e x t i ~ 1 g ~ i ~ 1 i c t l  11)- t w a t y  
or  otlierwi,se; tha t  by a n  act of the  Crm~(~: i l  Al~; ;~wll) ly ,  l ~ a s s c ~ l  i n  

dcclarcd "utterly mid,"  :m(l t l ~ t  otlicr 21ctq lverc pawctl t lv la ra tory  of 
the general policy of t h r  S t a t ?  to  1)roliihit tlic c'ntry of a n y  la~ l t l s  so 
occul~icd un t i l  the  tit le o r  r la im of the I n t l i m l ~  hat1 been t.stinguiilied. 
Tlicy allcge tha t  qo niucli of t h e  h t t i r n c r  p r : ~ n t  as  1ic.i nc.t of t h e  
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Meigs and Frceman line m s  not subject to entry until 1517 or 1510, 
when the General -issembly authorized a survey of land lying west of 
this line, and that  by an act passcd in 1535 the unsurveyed land situated 
between thc hleigs and Frceman line and the Tennessee I t i rer  was made 
subject to entry and g ran t ;  also, that  practically all the 'and lying west 
of this line has been sold to sulidry parties who obtained grants therefor 
i n  pursuance of the Cherokee land lams, and that  the defendants claim 
title under grants thus acquirctl; that  the Lattinier grant ,  according to 
course and distance, laps on about 1,100 acres owned by the dc f~ndan t ,  
XTolf Mountain Lumber Company, and derived from ibs codefendant, 
George 11. Smathers. They ask that  they be declared tlil. owners in fcc 
of tlie land in controrcrsy; that  plaintiffs' claim be declared a cloud on 
their title to the extent of the lappagc, and that the plaintiffs be barxd 
of any claim to the land in suit. The  land conveyed by Gcorge 11. 
Smathers to the Wolf Mountain Lumber Company is subject to the lien 
of a dced in  trust csccuted by the lumber company to William 14. 
Smathers, trustee, to secure certain purchast~-money notrs. 

A jury tr ial  was waired and the controversy was submitted for deter- 
mination upon the following agrecd statement of facts:  

1. The  plaintiffs claim title to a large area of land lying and being 
in the countips of Transylvania a n J  Jackson, in the 8 t a t e  of Kor th  
Carolina, includcd in grant  No. 230, issued by the State '3f North Caro- 
lina to George Lattirncr on 20 July,  1706, and calling to contain 50,560 
acres, and it is agrecd that  n h a t w ~ r  title to the area in  controversy 
passed from the Sta te  to George Lattimer by virtue of the grant  afore- 
said is now rested in  the plaintiffs. 

2. The  defendants claim a portion of the area included in grant  
No. 230 under a d  by r i r t u ~  of certain junior grants issued by the 
State of Kor th  Carolina, to wit, Jackson County grant, No. 190, issued 
by the State to J. T. Fostcr, 1 October, 1533; Jackson County grant, 
KO. 101, issued by the State to J. T .  Foster, 1 October, 1835; Jackson 
Coulity grant, 9 0 .  193, issued by the State to J. T. Foster, 1 October, 
1535, calling to contain 640 acres each; and Jackson County grant, 
No. 14126, issucd by the Sta te  to C. B.  Zachary et  al . ,  14  February, 
1000, calling to contain 400 acres; the lappnge of said grants on grant  
S o .  230 including about 1,100 acres, about 75 acres of which lies on the 
south side of tlie Blue Ridge, on the headwaters of T o s a a a y  River, and 
about 1,025 acrcs of which lies on tlie north side of the Blue Ridge, on 
the headwaters of Tuckaseegee River;  and it is agrced that  whatever 
title passed from the State of Xor th  Carolina by virtue of said junior 
grants is now ~ e s t e d  in the defendants; and it is further agreed between 
the parties hereby that  if no title passed by said grant No. 230 to 
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George Lattimer to the 1,100 acres of land in  controversy in this action, 
tlie title passed by said grants Sos .  100, 191, and 193 to J. T. Foster, 
and grant KO. 14126 to C. B. Zachary et  al., under whom the defend- 
ants claim title to the 1,100 acres of land in controrersy, and that  title 
to tlie same is now vested in the defendants as their interest may appear. 

3. The  map hereto attached and made a par t  of this agreed statement 
of facts correctly shows, for  the purpose of this suit, the topography of 
the country, the ridges, mountain ranges, and streanis; also, correctly 
slion-s the locatioii of grant S o .  230 and  the area claimed by tlle defend- 
ants under said junior grants, together with the correct location of the 
line linorrn as the Ueigs and F r e r n ~ a n  line, run  for the purpose of 
locating the line of the Tellico treaty of 2 October, 1798, and referred 
to in the acts of the General Assenibly for the Sta te  of North Carolina 
for 1809 (now Potter's Revisal, rol. 11, ch. 774), and also of tlle line 
lrnown as the HamBins line, run  for the purpose of locating the line of 
the treaty of Rolston, dated 2 July,  1791; and also correctly shows the 
location of the 35th ~ a r a l l e l ,  north latitude; and also the line between 
tlie States of Xor th  Carolina and South Carolina as now recognized, 
running from the Ellicott Rock eastwardly, as surveyed and located 
pursuant to the conimission appointed by the Sta te  of S o r t h  Carolina 
in  IS03 arid duly ratified by the General Assembly for the State of 
S o r t h  Carolina, by the act of 1813; and, further, that  the line sl io~rn 
on said map running from the Tennessee Bald south 27 degrees east to 
tlie southern boundary of this State, represents the most direct course 
from the Tennessee Bald to the southern boundary of this State, as 
surveyed and located by the aforesaid commission; and, further, that  
all distances, relative locations and all other data anrl inforniatio~i 
appearing on said map are correct. 

4. The  defendants, and those under who111 thcy claim, have nerer had 
any actual adverse possession of that  portion of the area claimed by 
them, lying on the south side of the Blue Ridge, on the waters of 7'0s- 
away River, but they, and tliose claiming under them, h a w  listctl and 
paid taxes on tlie land in controversy between the parties hcrcto for a 
long period of years, and tlie plaintiffs h a r e  not listed anrl paid the 
taxes on tlle said land for a long periocl of years. 

5 .  I t  is further agreed that grant  No. 226, issued and patented by 
the  State of Kortll Carolina to William Catlicart, 20 July,  1796, calling 
to  contain 49,920 acres, sllonn on the map hereto attaclicd, in red, and 
designated on said map in  words and figures as follows: "Grant 226, 
to William Cathcart, 20 July,  1796," was made the subject of the 
decision of tlle Supreme Court of the United States in the case entitled 
Lessee of Xargarc t  Ln t t imcr  et al., Plaint i f is  in E r ~ o r ,  v. W i l l i a m  
Poteet ,  Defendant  i n  Error, reported in 14 Peters, U. S., p. 4, et seq. 
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6.  I t  is furtlier agreed that  the plaintiffs now have pending in the 
Superior Court for Traiisglrania Cou~ l tg  ~ a r i o u s  otlier a c t i o ~ s  i n r o l v  
ing the smie  con t ro~  erig as that ill\ 011 ed iri this action; said actioii 
inr o l r i ~ ~ g  some 25,000 acres, a ~ i d  that  tlic filial tleterrninatioii of tliis 
action n ill to a large extent settle the coii tro~ ersy hetn eel1 the plaintiffs 
and the other c l a in~a i~ t s  to a rms  lyinq x i th in  grmit S o .  230. 

111 the juclgiilciit his Hoiior conztructl tlie call, "tlicrlce along the 
d i ~  icling ridge bet- een tlic n at(  rs of Pigcon R i re r  ::lid Tucliaswgce 
R i re r  to the soutlieril bouiiclary of tliis State," as runiiinq \\it11 t l ~ c  
sulmiiit of tlic Balsain range a soutlwrly cour5e to the tcrinilius of tllc 
na t e r  divide designated on the ninp as "Tel~iicssee Bald," tlience aloug 
the Tc1111eqsee Ritlgcx a soutlierlj- course to nliere the same intersects tlie 
slmlmit of the Elue Ridge a t  the point designated on tlic map a3 "('old 
I\lountain," tlieiice along the suninlit of the Dlue Ridge a sontlicast 
course to the soutliern bouiiclary of the State. I t  lrns held tliat tlie la?t 
line estciids from this poiilt to the bcgiiiiiing along the bouiidary of 
South Carolina and Georgia. His  I Io~ io r  adjuclged t h t  the locus 2 1 1  quo 
n-ai within tlie tcrritory reser\ etl to the Clicrobee I i id ia~is  hg the fifth 
sectioii of the act of 1783; that  the plaintiffs a rc  not entitled to rccowr 
the land ill controwrsg;  that  their clairn is a cloud upon the tltle of 
the clefendants and should he canceled; that  tlie plaintiffs, and those 
claiming under tlicm, he enjoined from assertiiig any claim, interest or 
estate ill or to the lailds in dispute, aiid from t re~pass ing  tliereon, and 
that  the defendants recolcr tlieir costs. P1:~iiitiffs excepted and ap- 
pealed. 

A ~ ~ a h r s ,  J. Tlie appeal presents the t n o  qucstio~is, whether the land 
in contro~crsy,  or any part  of it,  n-as sul~ject to c n t q  011 20 Julv ,  IfDG, 
d ~ e n  the grant to George Lattimer n a r  issued, and nlicther the dis- 
puted boundary of the lailrl set apart  to the Clicrolwe Indiails under 
the act of 1783 (1 Potter, 433) cxtentlcd southeast from Cold Mountain 
along the crest of thc Blur Ridge to the ~ o u t h e ~ n  h o u ~ i ~ l a r y  of tlic Statc. 
as a d j u t l p l ,  or soutliwest to the Statc liuc, a4 co1lten:letl by t l ~ c  pl:1i11- 
tiffs. Tlic defendants sap tliat the locus in quo is a part of tlic land 
allotted to the Indim~q,  that  it v a s  :lot subjcct to entry a t  the date of 
tlic Lattimer grant, and that Lattiriicr therefore acquired no title. The 
plaintiffs contend that in 179-1- the Gencrnl -Issembly, by n statute 
"amending ant1 eap la in i~~g"  the act of l h 3 ,  autliorizctl the entry and 
grant of the disputed land, and that  in any c ~ e n t  75 acres of it,  situated 
south of the Blue Ritlgc, werc outqiile the rewrratioii, and hence not 
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within the inhibition on which the defendants rely. The  parties have 
agreed that  whatever title Lattimer acquired by his grant  is vested in 
the plaintiffs, and that  if the State conveyed no title to Lattimer the 
title to the land in  suit is vested in  the defendants, wl o claim under 
grants issued pursuant to legislation following the treaty of 1819. B y  
this agreement proof of a complete chain of title, or of psssession under 
color, is made immaterial. As the defendants assail the 1,attinier grant, 
it  is essential to inquire into tlle relation that  existed between the State 
and the Cherokee Indians a t  the time tlxe entry was made and the grant  
was issued. 

When the maritime powers of Europe discovered this continent they 
found i t  necessary to establish some principle by wliil:h, as between 
themselves, their respective rights should be determined, and they agreed 
that "diseorery gave title to the go~ernmen t  by wliose subjects or by 
whose authority i t  was made, against all other European governments, 
which title might be consummated by possession." ilccordingly, Great 
Bri tain granted charters to certain subjects who were asr)oeiated for the 
purpose bf carrying into effect the policy of the crown; and while these 
charters, or some of them, purported to convey the soil, they v e r e  gener- 
ally understood to transfer only such title as the sovereign might right- 
fully convey. This, said Chief Just ice 1llarsha71, Tvas the exclusive right 
of purchasing such lands as the natives were milling to scll. Fletcher v. 
Peels, 6 Cranch, 87, 14.1; 3 Lam Ed., 162, 180; Worcester v. Gcorgia, 
6 Peters, 515; 8 Lam Ed.. 483. So, before the Rerolution, the colonists 
dealt with the Indians as a tribe or nation capable of holding property, 
and entered into treaties with them, defining their respective rights; 
but after the renunciation of colonial dependence, the soil was declared 
to be the property of the people ~1-1io composed the State. And, although 
the policy of observing treaties "secured by any former or future legis- 
lature" v-as enjoined hy the Constitution of 1776 (Declar,ltion of Rights, 
see. 2 3 ) )  Kortll Carolina, after  this time and before the adoption of 
the Federal Constitution, liad the inherent right, except as affected by 
the L\rticles of Confederation, to conclude treaties with Indians living 
within her borders. W e s t o n  v. Lunzher Co., 163 S. C., 78. The  Indian  
titlc, unlcss otherwise defined, was thus twated as a mere possessory 
right, or right of occupancy, unquestionable until i t  TI as extinguishd 
by treaty, conquest, or ~ o l u a t a r y  cebsiorl. I f  extinguished, the title 
rcncrted to the State, for all "lands lying within the boundary of the 
State, acknowledged by the Federal Governinent wlien rweived into the 
Union, must remain the lands of f h e  Sta te  until she cedes them away." 
S t r o t l ~ e r  v. Cathey,  5 N .  C., 162; Eu-che-ln1~ v. TT7c7s7t, 10 N .  C., 155; 
DanforCh v. W e a r ,  9 Wheaton, 673; 6 Law Ed., 188; Flctchrr v. Pcck ,  
supra, p. 143; B r o w n  v. Brown,  103 N.  C., 222,223; 8. c., 106 N. C., 454. 



N. C.] FALL TERM, 1924. 173 

I n  1777 the General Assembly opened a land office and prescribed the 
method by nhich  land in the several counties should be e n t e r ~ d  hy 
citizens of the State. 1 Potter, 274. This act, repealed, reinstated, 
and sereral times amended, n a s  follo~vcd by others setting forth more 
definitely the right of entry and grant pertaining to lands east and  vest 
of the mountains. 1 Potter, 274, 35l ,  372, 405, 405, 418, 415, 461, 463. 
At this time all that  par t  of the region nest of the Alleglianies uhich  is 
noTr embraced within the boundaries of Tennessee ~ v m  at  least nonii- 
nally under the jurisdiction of North Carolina. I t  was ceded by the 
Zegielature to the United States in 1754 (1 Potter, 457), but the act 
was repealed and the matter mas postponed until 17S!I, when a second 
act of cession x a s  passed. 1 Potter, 599, ch. 299. I n  1796 Tenne.;ser 
was admitted into the Union, and a par t  of the Indian  lands d e s c r i l d  
in the act of 1783 was situated within the present boundaries of tliat 
State. This  act ( 1  Potter, 433) provided (section 5) that  the Cherokee 
Indians should have and enjoy a tract of land bounded as follows: 
"Beginning on the Tennessee nhe re  the soutliern boundary of this State 
intersects the same nearest the Chickamawga to~vns, thence 111) tlie 
middle of the Tennessee and Holstein to the n~iddle  df French Broad, 
thence u p  the middle of French Broad River (vhich  lines are not to 
include any island or islands in the said r i rer )  to tlie mouth of Big 
Pigeon Rirer ,  thence u p  the same to the head thereof, thence along the 
dividing ridge betneen the waters of Pigeoli River and Tucliasej:rll 
River to the southern boundary of this State." The  scction further 
provided that  this land should be "reserved unto the said Cherokee 
Indians and their nation forever, a~ly th ing to the contrary notwith- 
standing." I n  section G it  v a s  enacted that no person should enter and 
survey any lands within the bounds thus reserled, and that  all such 
entries and grants should be utterly void. 24 State Records, 475; The 
Code, secs. 2346, 2347. 

The  defendants contend, not that  the Lattiiner grant  is void upon its 
face, but that  the closing lines of the land described in section 5 extend 
from tlie head of Pigeon River along the Balsam range to the Tr~inesqee 
Bald, thence along the Tennessee ridge to Cold Xountain,  and thence 
southeast with the Blue Ridge to the southern boundary of the Sta te ;  
that  the entire locus i n  quo lies n i th in  t h ~  re~erved territory. and that  
the Lattirner grant  mas issued without authority of lam. T h e  plnintiffs 
admit that  all the land in cmtroversy is vest  of the Meigs and Freeman 
line, and that  so niuch thereof as lies north and west of the Blur  Ridge 
(about 1,025 acres) is n i th in  the Indian  boundary. If the part on the 
south of the ridge (75 acres) is within the Indian  reservation, it must 
be disposed of in like manner with the remainder of the disputed land. 
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Insisting upon the validity of the Lattin1t.r grant ,  the plaintiffs con- 
tend that  the act of 1783 (construed in Avery v. Sirother, 1 N.  C., 538, 
and Strother e. Cathey, supra) was amended or superseded by the "four- 
line statute" of 1794, which is as follows: "An act to explain and 
amend a n  act entitled 'An act to empover county sur7;eyors to malie 
surveys and returns in the manner therein mentioned.' Be i t  enacted 
by the General Assembly of the Sta te  of North Carolina, and it is 
hereby enacted by tlie authority of tlie sanw, that  all t l ~ e  lands in this 
State lying to tlie east~vard of the line of the ceded territory sliall be 
deemed and considered as coming v-itliin tlie meaning :uid purview of 
the said act." 1 Potter, 763, ch. 622. 

The plaintiffs specifically contend that  this statute was both amenda- 
tory and declarative; tliat it  did not include all the land described in 
the act of 1783 or the land ceded to the United States, but that  it did 
cnibracc all the land in the State situated east of tlie (ceded territory, 
and not merely the portion reacquired in  1791 by the treaty of Holston. 

The  act of 1754 provided that  surveyors might survey two or morc 
entries as one (24 State Records, 5 6 5 ;  1 Potter, 458), and we now refer 
to i t  only to observe that  even if the boundaries therein described 
covered the land reserved for the Inclians by tlie act of' 1783, there is  
no repeal of the fifth and sixth sections; and as the Former act can 
operate upon lands not reserved, these sections cannot be held to ha re  
been repealed by implication. Lattimer v. Poteet, 14  Peters, 4, 14; 
10 Lam Ed., 328, 333. 

The 11urpose and effect of the act of 1'794, szcpru, hare  been pointed 
out in previous decisions. I t  ~ v a s  not referred to in  B7.oltn e. Brou-n, 
103 K. C.,  213. There it was held that  land situated betmen Wolf and 
Tennessee ereelrs, within the original Indian  boundary, V:IS not subject to 
entry, and tliat even if the Indian  title had been extinguislied by treaty 
nnd reacquired by tlie State, it  v a s  yet the province of the Legislature 
to determine by statute l io~v the State's title should be disposed of. As 
research had failed to discover a statute containing such a provision, 
tlie plaintiff's grant n a s  held to be void. IJpon considering a petition 
to reliear (103 N. C., 221) tlie Court held that the "four-line statute" 
of 1794, previously OT-erloolred, embraced all the region in this State 
"lying to the east~vard of the line of the ceded territory" ( the Ten- 
nessee line, Jle?zdrnhall v. Cassells, 20 N .  C., 43; Brown P .  Brown, 103 
N.  C., 224) which had not been specially devoted to some particular 
purpose, and that  its object wns to subject to entry the land acquired 
from the Indians by tlie treaty of Holston. Powell's Report of the 
Bureau of Ethnology, 158. The  former judgment was therefore reversed 
and a new trinl directed. After the second trial, the case was again 
brought to this Court (106 N .  C., 45 l ) ,  and i t  was then held that  the 
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t rea ty  of ITolstoii, vliirll  11 as  conclueled 2 J u l y ,  1791, estiiiguislied t h e  
I n d i a n  title to al l  lands cast of t h e  t rca ty  line, t h e  t r u e  location of 
vliicli had  heen ill dispute. T h e  boundary began a t  tlie top of t h e  
Curralicc 3lom1tniii  ant1 r a n  thence ('a direct l ine t o  Tngnlo River ,  
tliciicc nor t l~eas t  to the  Occunna 3loui1tnin, and over it ,  along tlie S o u t h  
Carol ina I i i d i a ~ i  I~ountlary to  the  S o r t l i  Carol ina boundary, thence 
nortli  to  n poilit f r o m  vliic~li n l ine n a s  to  he estendrtl  to  tlie C l i i ~ c h  
River," etc. I t  is contentled t l ~ t  the  last of these calls is  dcsignatetl 
on t h e  1x11) as  tlic I Ianl t i i is  linc. B u t  i n  tlic case last  cited tlic Cour t  
llcld tliat the  Legislature had  pov cr to  construe tlie t rea ty  n11d to declare 
n l ic re  the  tlisputetl boundary was situated, and  tlint the line t l i c r c t ~ f o ~ e  
i n  doubt n : ~ s  fisetl ant1 iiiatle wr ta i i i  by t h e  3leigs a!~d Freeman liiie. 
Poncl17s Report ,  srrpicr, 174. I n  tlie o1)iiiioii i t  n a s  said : ' (The 1\Ieigs 
: ~ n d  Fr tcn i :~n  l i i ~ ?  nscrrt:liiicd and fixed the  l l i t l~cr to  uncertain l ine of 
bouut1:rry bctn cwi t h e  S t a t e  mid the  I l~d ia i l s ,  anel tlie l ine thus  settled, 
so f a r  as tlie S t a t e  o r  ally oirc cl:tii~iing untler it  is  conccrnetl, ought  not 
to  be rcol)cnctl. I t  cloes ilot change the IIolstcili o r  m y  otlicr I n d i a n  
t rea ty  liiie, but t h e  S ta te  liad n r ight  f o r  itself, and  a11 claiming u i d e r  
it, to  say  am1 qettle n licrcl the t r u e  bouilclnry l ine n as, and  this linving 
bccn dolie by tlic act of 1S03, the  question should be a t  rest." 2 Pot ter ,  
1161, ell. 774. 

T h e  lmcl  i n  contra\ crsy is  situated w e ~ t  of tlie I Ian l i ins  l ine and  of 
tlic X c i g s a n d  Frccnian l ine ;  and  if Tre adhere to  t h e  fo rmer  dccisioiis 
of t h e  Court  n e  iiiust liolcl t h a t  a l l  tha t  port ion vhicl i  is vest of tlie ' 
3lcigs and  F~CCIII:III liiie :111t1 nor th  and  v e s t  of tlie 131ue R ~ t l p c  and  
n i th i l l  tlie I i ~ t l i n n  bountlary (about  1,025 acres) n a s  ]lot subject to  
ciitry a t  t h e  t ime the  Lnttiiiier g r a n t  na.; is-uetl, mltl tlint the  grantee 
acquired no t i t l ~  thereto. 

13ut the  pl:~iiitifis say tha t  the  l a ~ t  appcal  i n  Crowtz's ctrse (106 
S. C., 451) (lid not present the  q u e s t i o ~ ~  nlictlier the  .\ l l isoi~ gran t  n a s  
ralitl  o r  1 oid. W h y  not ? 13ecnusc, it  is wid ,  tlic Court  reriinrlml tlint 
t h r  ohjeet ioi~s to  the  ~ a l i t l i t y  of the ,Illison g r a i ~ t  "on i t s  face" liad becn 
n itlitlrav n. T h i s  int1ic:ltcs a miscoiiccption of t h e  o l~ in ion ,  fo r  it  n as 
fur t l icr  miel tliat a s  the plaintift  lint1 to rely u l ~ o i i  seven years posses- 
sion it  71:1s nccm~:zry to coiisitlcr only those csccptions -\\liich rrl:rted to  
tlic ~.ufficie~ic~y of the  gr:l~lt to  take the  title out of tlic State ,  aild to  t h e  
sufficiency of po+cssion u n d r r  color of title. Po.scs.;ion of the  1:znd f o r  
scvcn y w r s  u ~ ~ t l c r  color n onltl l i a ~  e a1 ailed ~ l o t l i i ~ ~ g  i n  the absc~lce of a 
v:llitl g ran t .  TVl~etlier t h e  grmit  n a s  I d i d  was tlicrcfore one of tlie 
dccisirc questiolis, c o i ~ c e r i ~ i n g  ::nhii-11 the  Cour t  s a i d :  ( T e  th ink  i t  
settled i n  th i s  case (103 lT. C., El) tliat tlie llllison gran t  x a s  ralitl  
to convey t h e  State's ti t le to  t h e  lnncls embraced tliercin lying east, and  
not nest ,  of t h e  Meigs and  Freeinan line." I n  other  nords ,  the  l and  
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which r a s  nitliiii the Iiidiaii boundary described in the act of 1783 
aiid east of the Meigs and Freeman line was made subjcct to entry and 
grant  by the act of 1794. Contrary to tlie plaintiffs' ~uggestion, it is 
perfectly obvious that  this conclusion cannot be treated as a mere 
d i c t u m ,  either in the opinion of J I T .  J u s t i c e  D a c i s  (106 N. C., 451) o r  
i n  that  of X r .  Jzlst icc -1Iewinlon  upon tlle petition to rcllear (103 
N. c., 221). 

I n  tlie next place, the plniiitiffs eoiltcnd that a part  of the l o ~ u s  in q u o  
( 7 5  acres) lies south and cast of tlie Blue Ridge, was not within tlie 
Indian  boundary of 1753, and 11 as therefore subject to entry and grant ,  
without regard to the "four-line statute." Here  tlie qucstion is whether 
his IIo11or was correct in adjudging that  the last lines of the boundary 
hereinbefore set out estc~itlccl froin the Teiinessee Bald to Cold Moun- 
tain and thence wit11 the ridge in a southeastwn directio~i to the southern 
boundary of tlie State, for it n-as held in the first of tile U ~ o w n  cases 
(103 K. C., 215) that  the treaty of JIolston did not repeal or modify 
tlie statute forbidding the cutrp of laiitl within this boul dary. I n  their 
briefs the parties atlnlit that  tlie line esteiids from Te~inessee Bald to 
Cold Mountain, but the plaintiffs c~ontcnd that it runs f rmz Cold Noun- 
tain to Great H o g  Back, thcnce ill a westerly directio~i along tlie ridge 
to tlie southerli boundary of the State. This, the plaintiffs contend, is  
tlie main ritlge, cscectling in altitude that  nlong which the defendants 
say the line runs. Tliey iilsist, moreover, that  this ritlge reaches the 
thirty-fifth parallel of latitude, vliiell in 1753 was the southern bound- 
ary of the State, a ~ i d  that the ridge set out in the judgment falls short 
of the thirty-fifth parallel by elwen or twelve miles. Co~lstitution of 
1776, Declaration of Rights, scc. 25. This is true, but c t  tha t  time the 
par:~llel refcrrcd to nns  generally assunied to be t~vel re  miles north of 
its t rue position, and the assumed position was afterwards declared to 
he tlie soutlicrn boundary of tlie State. Powell's Report, s u p r a ,  182; 
2 l'ottcr, 997, 1013, 1062, 1131, 12S0, 1318. Besides, if it  be granted 
that tlie thirty-fifth pardlc l  was the southern boundary, this fact, while 
a c i rcnn~sta l~ce  to be considsrrtl, would not necessarily he fatal  to the 
judgment, i c a n c l i f c ~  2 ) .  E ' o s t c ~ .  2 N. C.,  237; Xhzrlfz  v. 1 7 0 z ~ n r / ,  23 N .  C., 
3Sr5; Loi lg  7.. L o n g ,  '73 S. C., 370; Po11 cr Co, v, icarage ,  170 N. C., 623; 
JI / l larc l  v. S m a f h c m ,  173 X. C., 56. 

The  appellants' eontcntion that  tlic ridge extending to the west from 
Cold Nountain divides tlir watsrs of tlie 'Fuclraseegee and of Pigeon 
River may be applied with equal if not greater force to the eastern 
ridge, as may be seen by refcrcncc to tlic map. 

I n  the absence of controlling facts to the contpary,  re apprehend that  
a proper interpretation of tlie act of 1783, defining tho Indian reserra- 
tion, requires that  the last call be run from Cold Mountain to the State 
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l ine in  tlie shortest available direction which conforms to the  t l e s c r i p t i o ~ ~  
of t h e  land.  I11 ('nnzpbcll c. Uranclr, 49 X. C., 313, it  is  said : "Whcre 
the  object designated h a s  a colisiderable estensioa-as i n  the  case pf a 
river, swamp, or tlie l ine of miother t ract  of land-then t h e  disputed 
l ine must be r u n  to tlit, licarc,st p o i i ~ t  on snit1 r i ~  er,  am amp, or l ine of 
aiiotlier tract." Ti t11 iio less forco sliould the  pririciple app ly  when t h e  
designated object is a S t a t e  b o u n c l a r ~ .  So, if i t  be c o n c d e d  tlint both 
ritlgcs a n s n e r  to  t h e  tlescription-"tllc~~~ce along t h e  d i ~ i d i n g  riclgc bc- 
tneen  tlie v a t r r s  of Pigeon River  and Tuckaseegec R i ~ w  to tlie sout l ler~i  
boundary of tlie Staten-nothing else appearing,  tlic l ine slioulcl r u n  t o  
the  nearest point i n  the S t a t e  lint. Tlic lint, if r u n  f r o m  Colt1 31ou11- 
tail1 to the  soutliwest, i n  asc~ort lm~ce with tlie plaiutiffs' contentio~r, n i l1  
he almost t n i c e  t h e  length of t h e  l ine vhicl i  tho t r i a l  judge appro led  as  
tlic proper  hou~lclary. Upon this  point, also, \\e th i& the judgment of 
t h e  lox--er court is  cor rwt .  

T h e  plaintiffs refer to several treaties entered illto pr ior  to tlie Decla- 
rat ion of Independence to show t h a t  t h e  I n d i a n s  had  not been permitted 
to occupy terr i tory south and  east of tlie Blue Ridge af ter  1730. Minute  
t l issu~sion of the  sexera1 trcatics is  not cssentinl, hut n c  niay that ,  
af ter  iiispecting thein, n-e a r e  unable to  concur i n  this  coriclu~ion. 

T h e  clefenclaiits liave not appealed, and  their  refercwce to tlie act of 
1791, as cor~strued in llrozix v. Um/c  17, supm, upo11 tlie petitiou to 
rehear. need not be considered. 

T e  find no e r ror  i n  t h e  judgment. 
Affirmed. 

FARJICRS  EAXI i IXG AND T R U S T  C'ORIPANT A A D  MRS. BIART EVAXS 
v. TARBOIIO LEAF TOBACCO COBIPAST. 

(Filed 17 September, 1924.) 

1. Assignments-Debtor and Creditor-RIortgages-Statute#-Liens. 
A chattel mortgage, attempted to be executed by an insolvent corl~ora- 

tion owing other creditors, to secure a l~rei?sistil~g debt on practically a11 
of its property. will be treated as  an aasigl~ment, and void, nnless the 
requirements of the statute have bern complied with, and no lien other- 
wise on the property described t h e ~ ~ i n  can be thereby created. C. S., 
1609. 

A clause in a lease of a tobacco sales warehouse, providing that ma- 
chinery, material, etc.. placed thcrcin by the lesqor shall brlong to it  a t  
the termination of the lease, upon "satisfaction of any and all indebted- 
ness or liens that ma? he due 'the lessee,"' e tc ,  is a personal covenant 
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. \ I ~ ~ x \ I ,  f rom IIon(1, J., a t  J u n e  Teriii, 1024, of EDGECOBIBE. 
?'lit3 1)1:1i11tif?'s ~rllt~gcd that thc e l c ~ f c ~ ~ t l a ~ ~ t  n a s  intlebtcd to tlic Banlrilrg 

: 1 1 1 ( 1  '1'1w~t C o ~ r i p a ~ ~ y  ill the sun1 of $7,500, nit11 i~~tc , res t  011 $6.000 fro111 
10 I)cwn~l)cr ,  1021, :r~ltl 011 $1,500 from 10 cTa~~uary ,  1922; to Mrs. 
ET a m  ill tlie sum of $1,000, n.it11 intcwst from 3 Sovcnilser, 1920, as 
cvide~~cctl  by a jutlgnlcnt tlatcd 20 l I : ~ y ,  1022, by virtue of which all 
cwx2utio11 1iad b c c ~  issued :111d a levy niade on the defenda~it 's property;  
and to the Farmers Tobacco Company for  rent of the  building occupied 
by the defendant. They alleged also tliat the drfencant had made 
tloft~ult ill tlic payment of certain tascs, ill consequence of wliicli its 
property was advertised for  sale. 

C. A \ .  J o l l ~ ~ s o n  and J. F. Ruffin were appointed receivers, and O I I  

21 October, 1022, made their report, including a list of tlic clninis filul 
vi t l i  tlicm, all of which were allowed, csccpt that  of the  Farlilers 
Tobacco Company. -1s to this claim, the facts are, that  on 2S ,lugurt, 
1020, the Farmers Conipmiy purported to lcase to the ( I e f e ~ ~ d a ~ ~ t  for a 
tern1 of seven years from 1 July ,  1020, the building in  wkich tlie defcntl- 
:111t's busincss n a s  conducted, a t  mi agreed l~rice,  which v a s  to be paid 
011 tlic first day of each n~ontl i .  T h e  purported lease lvas in  writing, 
s ig~~c t l  by both parties. 1'11~ dcfclidant failed to pay the rent as it 
i w c a ~ ~ ~ c  due, and, to secure tlic rent due and to become due, purported 
to execute and delirer to tlie Farmers  Company on 1 February, 1022, a 
lwo~nissory notc for $6,130.50, payable 1 January ,  1023, and a chattel 
111ortgnge on all i ts  property to secure said note. Thc  F a ~ x ~ c r s  Company 
filed caccptions to the  report of the rcccivrrs, and at  the tr ial  tlie first 
c>igl~t isucq v c r c  amn-crcd by consrnt, :lnd thc ninth, tcnth, and clew~it l l  
u ~ ~ t l c r  tlic direction of t l ~ c  prc.;itling judge. T l ~ c  jury found that  tlic 
t l c f c ~ ~ t l n ~ ~ t  was inclcbtcd to the Farlncrs Compa l~y  in the s1m1 of 
$4,163.S3; tliat tlic l)rcsiclel~t :111tl secretary of the clcfcndant company 
liatl ]lot been antl~orizccl nt any mccting of tlic board of tlircctors to 
csccutc the  chattel mortgage or the lcase; that  the nior.gagc embraced 
all tlie defendant's property;  that  the Farmers Company did not file an 
inventory nit11 tlic clcrlr within ten days after tlie registration of tlie 
mortgage; tliat tlir defendant was insolvent when the mortgage was 
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executed; and that the execut io~~,  l~eitller of the lease llor of tlie inort- 
g a p ,  was tlic act of the defendant. 

H i s  I Io l~or  re~dere t l  judgrne:it against the clefendant in faror  of the 
F :~ rn icv  Conipaiiy for $4,463.83 as an unsecured claim for rent, and 
atljutlgctl tlie chattel mortgage and lease inualid, either as a security or 
as g i ~ i ~ ~ g  any lien on the proprrty to sccure said debt. The  Fariiiers 
Tohacco Cornpany appealed. 

h a a l * ,  J. Tlic Farniers Tobacco C'onipany excepted to tlie judg- 
~ i i e l~ t ,  a ~ t l  conte~idrd that by T irtue both of the lease and of the r2iattcl 
~iiortgag-e it IicM n licn on ccrtain property nliicll went into the hands 
of the rccei~crq.  I t  i s  therefore IiPccqiary to ascertain tlic legal effect 
of each of these instrurnrnts. 

The  ~ ~ u r p o r t c d  1 e a ~ e  was dated 28 -lugust, 1920, and the chattel rnort- 
pago nhich n a s  i~~ tc l~ t l c t l  to secure p:r-riicr~t of tlic rental clne the 
Farmers Company n a s  dated 1 February, 1922. I t  Iras arlmittetl that 
the chattel mortgagc included all the property of the defentlaiit ; that  
tl~tx tlPfelidant 11 a s  i r ~ s o l ~  ent n licn the ~ ~ i o r t g a g ~  11 as executed; that it 
one11 other creditors, and that  tlie law in regard to assigr~mcnts for the 
bcw~fit of crcditorq had not been complied with. C. S., 1609, t i  scq .  

This Court liai lir~ltl that nlicrc a 1)crsoll n h o  is inrolwnt malies an 
:icsignnicnt of pr:~ctirally all liii proprrty to securcx a preexis t i~~g dcbt, 
there being also other crcdi tor~ ,  mcli iristrunlent will he treated as an 
assignment for the benefit of creditors mid subject to the statutes re- 
1:rtillg tliercto, aud tlint nc,itliclr tlic 0111iqsio11 of a small 1 ~ - t  of the 
tlehtor's propcrty nor a tlc fwiance  cl:~uic in thc instruinrnt n ill change 
this result. E\  crything appears xhich  is iiecPasary to bring the niort- 
g :~gc  in question nithill this princil)le. I t  is a p p a r c ~ ~ t ,  t l im~, that it is 
inc8ectire, eithcr as :I mortgage or all ass ig~~ment ,  and that  it creatctl 
110 licn oil tlie propcrty nllicll it purported to convey. BunX 7%.  C;r/?ncr, 
116 S. C'., 6S5: r . ,  117 S. C., 416: ( ; 1 0 1 z f 0 7 ?  7%.  . T ~ I P / , s ,  117 S. C'., 
427; ( ' oo l i r r  I , .  X t R t i ~ n o n ,  122 S. C.. 447; Brown c. , l*inloth s, I24 
S. C., 417; O(7om L .  Clnrl;, 146 N. C., 344, 552; Pozccll 1 , .  Lurnbm- ('I,.. 
lq;3 AT. C., 52. 

The :~l) l)c, l la~~t c#o~~tc l~t l t  that it acquirrd a lien on certain property in 
the p ~ v s r i o i i  of t l l ~  r ( w i ~ ( w  by ~ i r t u e  of the f o l l o n i ~ ~ g  clause in the 
alleged lease: "It iq further mutually agreed that  such property, 
nlachincry and ma te r id  as may he placed in said building by the Leaf 
C'onipa~~y I ) e lo~~g  to and are  their property; and upon satiifaction of 
any and all indebtedness or liens that mag be due to the Farmers or 
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their assigns, the Leaf may, a t  the expiratiou of their lease, lnow such 
fixtures or equipment that  they may h a r e  placed in said building." 

The written "lease" purports to have been executed on behalf of the 
defendant company by its president and secwtary. I n  response to the 
second issue the jury found that  these officers had not been authorized 
in a meeting of the board of clirectors to execute such instrument; and 
the appellees say that  the clause hereinbefore set out was not a part  of 
the contract and was never ratified by the corporation. These ques- 
tions we need not consider, for if it  be granted that  the alleged lease was 
duly executed, the clause relied on by the appellant is not sufficient to 
constitute a lien on the property therein described, it being nothing 
more than a personal covenant on the part  of the lessee, A stipulation 
in  a lease that  the lessee shall not remove or dispose of certain property 
upon the demised premises until the rent or any indebtedness due the 
landlord is paid is a personal covenant and not a lien. I n  the instant 
case no lien exists by reservation, estoppel, or ratificaticn. Xarshall v. 
Luiz, 115 Cal., 622; Bleakley v.  Sulliran, 140 N. Y., 173; Beers u. 

Field, 69 Vt., 533; Xaufman v. C ' n d e ~ u m l ,  119 A. S R.,  121, note; 
16 R .  C. L., 978, sec. 490; 24 Cyc., 1245. 

Exception was noted to the admission of certain evidence on the 
ground that  i t  tended to vary the written agreement; but as the instru- 
ment, if accepted as a whole, is not sufficitlnt to creak a lien, we are 
unable to see that  the appellant has been prejudiced in this respect. 
I f ,  as we have said, the chattel mortgage was void and the lease created 
no lien on the property described in it, the appellai~t's prayers for 
instruction to the jury were properly refused. 

We find 
N o  error. 

S. G. GARNER r. J. G. QUAKENBUSH,  W. W. GARRETT ET AL. 

(Filed 17 September, 1024.) 

1. Claim and Delivery - Principal and Surety - Replevin Bond - Stat- 
utes-Defenses. 

The surety on a replerin bond in claim and delivery, under the require- 
ments of the statute (C. s.,  836) that the property shall be delivered to 
the plaintiff, or, if it cannot be, the ralue at the time it was delirered to 
the defendant, etc., may not, upon adjudication in plaintiff's favor, set up 
the defense that it 11ad been taken by another, or prevented by the act of 
God, or that another than the plaintiff had x superior title to the ~~roperty 
by mortgage or otherwise. 
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GARNER w. QUAKENBUSH. 

2. New Trial-Appeal and Error-Judgments-Pmsumptions-Burden 
to Show Error. 

The judgment of the Superior Court having jurisdiction of the 1)artics 
mld subject-matter of the action is presu~ned to  be correct on appeal, and 
\\.ill uot be reversed and a new trial ordered unless it is made reasonably 
to appear that the granting thereof would probably result in the appel- 
l a n t ' ~  favor, the burden of showing error being upon him. 

'I'IIIS is a petition to rehear tliis case, reported in 187 S. C., 603. 
This cause was heard a t  Spring Term, 1924, of tliis Court, upon 

appeal from a jutlglnent rendered by SfacX,, J., a t  October Term, 1923, 
of Moons, affirming tlir order of the clerk of the Superior Court of said 
county, in which he denied a motion by the defendants to set aside a 
j u d g i n ~ i ~ t  hereinbefore rendcred by default final for want of an answer, 
said motion being based upon allegations that  the said judgment was 
irregular and that  the failure of the defendant Quakenbush to file 
answer to tlie eon~plaint  n a s  due to his excusable neglect. This Court 
affirmed tlie jutlgmeiit as to Quakenbush and modified and affirmed the 
same as to the defendant Garrett,  surety on defendant's undertaking 
for replevin. See opinion in this case, 187 N. C., 603. 

This action n a s  instituted by tlie plaintiff to recover of the defendant 
Quakenbush judgment upon a note dated 10 Kovember, 1921, for $400 
and for the possession of four mules and two horses, described in  a 
mortgage executed by Qualienbush to plaintiff to secure the payment 
of the said note. The  xtrit of claim and delivery was issued by the 
clerk of tlie Superior Court of Moore County, and by virtue of the same 
the sheriff of Alamanee County seized the said mules and horses. 
Tlicrrupon, tlie defendant executed and filed in tliis action a replevin 
bond with penal sum of $1,000, as provided by C. S., 836, with the 
defendant W. TiT. Garrett as his surety, and said property was there- 
upoii rcturned by tlie sheriff to tho defendant Quakenbush. 

Thereafter, plaintiff having filed his complaint, and defendant having 
filcd 110 answer, judgrnrnt v a s  rendered by the clerk of the Superior 
Court of Noore County by default final on 25 February, 1922, in nliich 
it was adjudgcd that '(plaintiff recorer of the defentlant J. G. Quaken- 
hush the sum of $400, nit11 interest thereon from 10 November, 1921, 
until paid, together with the costs of this action, to be taxed by the 
clerk. I t  v7as f u r t h ~ r  adjudged that  '(plaintiff is the owner of the four 
n n h  and t ~ o  horses described in  the complaint, and that  he  recover 
the same of the defendant, to the end that  the same may be sold by tlie 
plaintiff in order to discharge said indebtedness, as provided in the 
mortgage mentioned in the complaint." I t  was further ordered and 
adjudged that  "plaintiff recover of the surety on defendant's replevin 
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bond the sum of $1,000, to be discharged, however, u p m  the payment 
of $400, interest and costs hereinbefore adjudged in faror  of plaintiff 
a i d  against the  defendant, or to be discharged if the ptrsonal property 
replevied by the defendant shall be r e t u r d  to tlie plaintiff, together 
n it11 all damages resulting from the deterioration and detention thereof 
under said replevin bond." 

E h c u t i o n  was issued oil said judgment, and thereaf~er  W. TI'. Gar- 
rett, surety 011 the replevin bo~id, moved that  said judgment be set aside. 
Said motion was denied by the clerk, and ul)on appeal by Garrett to the 
judge presiding in  the Superior Court of Noore County the order of 
the clerk was affirmed. Upon appeal to the Supren12 Court by thc 
s~wety,  Garrett,  the order and judgment of the clerk anc the judge were 
affirmed. 

I n  tlie opiiiioii filed by this Court i t  is ordered that ,  as to Quaken- 
bush, the principal, the judgment below is affirmed; as to the defendant, 
Garrett (surety on replevin bond), it  will he modi f ied  into a judgment 
by default and inquiry only in order that  the value of the team, for 
~vhicll he  is responsible, subjec t  t o  t h e  pr ior  mor tgages ,  shall be ascer- 
tained before a jury." 

Plaintiff, after full compliance with the rules of this (Court in respect 
thereto, filed a petition to rehear on 16 Nay,  1924, respectfully insisting 
tliat it  was error, due to inadvertence, for this Court to order the "judg- 
ment as to defendant Garrett modified into a judgment by default and 
inquiry, in order that  the value of the team for which he is responsible, 
s ~ i l ~ j e c t  t o  t h e  pvior  mor tgages ,  shall be asct.rtained before a jury." 

11. F .  Seazuell for pe t i t ioner .  
P a r k e r  & L o n g  for SV. TV. G a ~ r e t t .  

C o s s o ~ ,  J. 111 the opinion filed in this case for the Court it is held, 
citing ,Jeflries 2%. L l a r o n ,  120 K. C., 1 6 7 :  "There being no ground to 
sustain the defendant's nlotion upon the allcgation of mistake, surprise 
or cscusable neglect, it  should not be modified on the ground of irregu- 
la r i ty ;  for, the court having jurisdiction of the subject a l ~ d  the partics, 
thcre is a presumption in f a ro r  of its ju&gment, and the burden of 
overcoming this presumption is with the party seeking to set aside the 
j u d g n ~ ~ ~ ~ t .  . . . Allthough there was irregularity in entcring tlie 
judgment, yet unless the Court can now see reasonably that the defend- 
ants had a good defense, or that  they could now makc a defense that  
wo9~ld  affect tlie judgment, why should it cwgage in the r a in  work of 
setting tlie judgment aside now, and then be called upon soon tliereafter 
to render just such another between the same parties?" 
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tlie saine, 01' if such delivery camlot for  a n y  cause bt. had, that the 
plaintiff shall be paid the value of the property at the time it T V ~ S  

deliwred to the defenclnnt by r i r tue  of his i~epleviii bontl. 
This Court lias held, in Rnnclolph  2 % .  X c C o w a n ,  174 IT. C., 203, that 

the failure upon tlie part of n defendant to establish his title makes 
liiin :I wroilgclocr and, l~eiilg sucli, lie is not permitted to set up  the 
tlo~trnrtioll of tlicl 1 ) r o l ) c ~ y  11 liilc wro~lgfully withheld frqm the plaintiff 
as a tliscl~nrge of his obligation to rcturn the goods or pay their value 
aiitl tlnniages. S o r  can the defense be available to tlie surety that  tlie 
polwrty ,  for tlic return of ~vliicli to tlie plaintiff upon its being ad- 
judged that tlie plaintiff v a s  entitled to delivery, belonged to third per- 
so119 who were not parties to the action. 3 1  Cyc., 1594, and cases cited; 
23 R. C. L., 006, sec. 67. 

I n  J l o f o r  C'o. r .  S a n d s ,  186 N. C., 732, this Court sa>.s: " In  keeping 
with tlie general trend of authorities, i t  is the declared law of this juris- 
diction that  a plaintiff ill replevin, in possession of the property u~ ide r  
a rcyleviii bond, as well as a defendant in replevin retaming possession 
of tlie property under a forthcoming bolid, is liable, at all events, for 
the return of the property, if the action be decided against h im;  and 
tlie fact that  his failure to make return is caused by tht. act of God, or 
other circumstal~ce bcpolld his coiltrol, is of no avail to relieve liiin 
of his obligation, nor is lie discharged by a showing of rt want of negli- 
gence on his part." 

So iliucli of the ordcr iilatle by this Cowt  upon the hearing a t  Spring 
Term, 1024, as directs that  the jutlgnient :IS to the dd'endant Garrett 
be niodifictl iiito a jutlgnlcut l)y default and inquiry, i n  order that  the 
value of tlic team for nllicli Iic is responsible, sub j ec t  t o  i h c  p ~ i o r  m o d -  

sliall 11e awcrtai~ictl,  is rcwrscd. I t  is mariife~t  tlint the said 
order was due to an i~~atlvcrtence on the part  of the court, and the 
jn t lg l i~c~~ t  a* to Garret t ,  the v r c t y ,  as nell  as to Q u a l ~ c ~ ~ l ~ u s l i ,  the 
lw i~~c ipa l ,  as originally eentcred in the court below, is aff rmed. 

I t  a p p c a r ~  to be roncctl~~d that  tlie horses and iiiules cannot now be 
deli7 crctl to tlie plaintiff. This action is reiiiandetl to the Supcrior 
Court of Moore Couilty ill ortlcr that an i w w  may be suhmittctl to a 
jury sul)staiitiall,v as follows: Wllat r a s  the ra lne  of the mules and 
horses replevicd ill this action a t  tlie time of the defendant's replevin 
bolicl in this case, and tlie return of tlie niulcs and horses to the defend- 
ant on 27 December, 19211 

Petition allon-cd. 



S. C'. 1 FALL TERN, 1924. 183 

Landlord and TenantLiens-Statutes-Burden of P~oof .  
Tlie hnrdcn of proof is on the landlord to sho\v that lie lins acclnirt~d a 

statutory l:~lidlord's lien on the crol) of his tennnt, in an action ngaillst 
the tc3nnnt t o  rccoyer for g'ootls sold slid clelivoretl. 

APPE 1~ by defeudalit W .  S. Richardson f r o m  L y o n ,  J . ,  a t  M a y  Special 
Term,  1824, of T'ALCE. 

C ' i ~ i l  actioll, ar is ing out of co l~ t rac t  fo r  goods a n d  merchalidize sold 
by plaintiff to  TTT. L. Caudle, tenant  of t h e  appeal ing defendant. 

Fro111 a ~ e r t l i c t  and judgment i n  favor  of t h e  plaintiff t h e  defendant 
TV. S. Ric l~ardson  appeals. 

R. S. J f c C o i n  for p l a i n t i f .  
J .  1'. Zollicoffer for dc fendun t .  

ST.LCT, J. Tllc  plaintiff is a iuerrhant ,  resitli l~g i n  Vancc  County,  
awl  the  d c f c ~ ~ d a n t s  a r c  rcsi(1cnts of t h e  S t a t e  of T'irginia. I n  1920 
W. L. Caudle, tenant  of his  cotlefcnclant, became indebted to thc  plaintiff 
on  a merchandise account, a ~ i d  now oves  h i m  thereon t h e  suln of 
$976.24. T h i s  is not dcnietl. I n  the fa l l  of 1821 the  plaintiff attached 
a load of tol~nrco ill t h e  possession of TV. L. Cautlle, wl~icl i  h e  hat1 
brought into this S ta te  f o r  w l e  on t h e  H c l ~ d e r s o n  market .  I t  is con- 
c c ~ l ~ l  tha t  one-fourth of the  tol~acco 1)elolipctl to TIT. S. Richardson, 
t l ~ c  la~itllord-alltl thi.; has  h e n  a~ \a r t l e t l  to liini under  t h e  jutlgine~it- 
ulrilc t h e  r e m n i n i ~ ~ g  three-folirths, pl:ri~itiff contends, hclollgetl t o  tlie 
defendant, IT. T,. Cautlle. T h e  t m a n t ' ~  & a r c  is t h e  only tol~acco i n  
c o n t r o ~  crsy. 

T h e  appealing t l r fel~dant  nlleqcq tli;it the  toh:~cro i n  qui~stioii n as not 
suhjcct to at tachment  i n  the  hands  of TT. L. Cautlle. becnusc of a first 
lie11 vhicl l  he  held h -  v i r tue  of a s tatute  of Virginia  fo r  :~tlvanccs niatle 
by liilil as Iaiitllortl to enable t h e  tcn:111t to  make  liiq el-01). This  vni: 

t h e  single issuc j o i n ~ t l  on tlic t r ia l .  T h e  b u r d ~ n  of proof mas plucetl 
upon t h e  a p l ~ c d i n g  dcfcntlant to  show hi. superior r ight  to  the  1)roperty 
attaclied. I I e  lost 11eforc the  jiu.7, a ~ i d  appeals, assigiiilig error  i n  t h e  
instructioli  re lat ing to t h e  hnrtlen of p ~ o o f .  

T h e  case v a s  correctly tried. d n  nllcgntion on t h e  par t  of a Im~tllortl 
t h a t  he  h a s  made n t l~anccs  t o  h i s  t e ~ l m i t  ant1 therefore holds a l i w  upc711 
his  crop a, s i ~ u r i t ?  is :I 111attcr I)cculi:~rly n i t l i in  hi5 own k n o ~ l e t l g c .  
8. v. FalLxer, 182 S. C., 1,. 796. 111 a n  action like thc  prespnt, bctwecn 
creditor and debtor, t h e  lantllord stands very much  i n  the  position of 
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one wlio iiiter\-ems in an attachment procecdi~~g and claims title to the 
property in dispute, in which erent it is uni forn~ly  held that  the inter- 
vwcr  has tlie burden of ehowiug title to the property hc claims. Elcc- 
f r i c  C ' o .  L'. Liqllt I ' larl t ,  1% S. C., 537; Feed Co. c. Fccd C'o., 182 
S. ('., GDO; J l f g .  Co. v. T i c r n c y ,  133 S. C., 631. While the Virginia 
statute seems to ha re  been treated as in e r ide~~ce ,  tliert is nothing oil 
tlic rccord to show its introductiol~ as such. Bu t  wairiilg the point as 
to vhetllcr it was propcrly bcfore the court, it  appeals from scction 
6454 of the Code of Virginia, the r e ry  statute under ~ r h i c h  the defend- 
ant claiins his lien, that  in an  action presenting the qutstion tlie land- 
lord is required to estahlisli tht. an~ouil t  of his claim, and that  it is for 
atlra11cc~s made under a c o ~ ~ t r a c t  with the teumit cult ivati~ig his land. 

MTe find no rerersible error. 
S o  crror. 

1. Principal and Agent-Torts-Scope of Agency-Respondeat Superior. 
The 11riilcil)al is liable in cla~nngcs fo r  ;I tort com~llittetl within the  

scolw of his agent's oml)loymont. whctllcr the tortiow ac,t rc~snlti~ig i n  
the injury was cspressl.~ authorized by liini o r  not. 

2. Same-Game-Evidence-Questions for Jury-Trials. 

THIS is an  appeal by the defendants from a judgmelt rendered by 
Dcrin,  J . ,  at &y Term, 1924, of CVRRITCCI~ .  

The first issue submitted to the jury. with the ansncr thercto, n a s  as 
fo l lo~m:  (1) Was the dcath of plaintiff's intmtate caused by the \vilful, 
\vanton, or reckless rollduct of the tleftmclant Lcnark,  as allcgcd in the 
co~nplailit ? ,\ilswcr : yc,~. 

I t  n-as alleged in the con~plaint  "That on the day of S o ~ c m b e r ,  
1920, plaintiff's intestate, Durn-ood Gallop, in conlpml,kT n i t h  a com- 
panion, was in a boat, on thc watrrs of Currituck County, adjacci~t  to 
propcrty held and claimed by the defcntlants, other than I,cn.ark, a ~ l d  
guarded by the said Lewark, and that as said Durwoocl 13allop and his  
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corripaiiioil approaclied said property in said boat, the defericlarit Lenark,  
the employee arid servant of his codefe~idants, wrongfully and unlan- 
fully untlertook to drive :rTTay tlie .aid Durwood Gallop nud his said 
c o ~ ~ ~ p a ~ i i o n ,  and in so doi~ig. ~vro~lgful ly  ant1 u ~ ~ l a n f u l l y  shot a11t1 mor- 
tally aouiitled the saitl Gallop, as :t result of which Iic shortly tliwc- 
after died." 

'I'lw tlefc~itlal~ts all tlcuiecl said allegation. T h e  na.: critlencc. how- - 
cwr ,  suffiricwt to s u l ~ l ~ o r t  the affirmatire of said iqsuc. T l ~ e r r  n a s  no 

A A 

excoption by d~fcndan t s  to the eridcllce or to the cliargr of the court 
relatire to tliis issue. 

The secolicl iwue submitted to the jury, wit11 the a l lmer  t l~ t rc to ,  was 
as follons: (2 )  I f  so, was clefei~ilant Levark, a t  tlic time, acting within 
the scope of his employment by his codcfentlantq? Answer : Yes. 

The  plaintiff offcretl e ~ i d e ~ i c e  relatire to tliis issue, tending to slion 
tllc facts, as follows: 

The  drfendants, other than Lewnrk, on T l m i k s g i ~ i n g  Day, 1020, ant1 
for some years prior thereto, vcrc  the ov-ners and ill possessioll of ('all 
that tract or parcel of land, a i d  inipro~-enierits tllcreo~l, boul~tlcd nut1 
tltwribrtl as follon-s: On the north by Inilia11 Gap, Reaslcy's Bay, and 
tlie lands of the Currituck Sllootiiig Club; on tlic east by thc~ A1tlailtic 
Occan; on the south 1)- Sort11 Banlis, or Bank Wood>, aritl C'urrituc-li 
Soulid; arid being all of the land, of erery nature a1it1 t l e ~ r i p t i o n ,  for- 
merly owned by Joscphus Baurn, nithi11 said bound:rric~r ant1 in said 
qomcl, including all niarsli larid, hcacli land, islalltls of iuar41, ant1 h n d s  - 
corered by TI-ater coi~tiguons m~cl atljacwlt tl~crcto, aiid i . i la~~tls  iii said 
sou~id." -1 club house ant1 other facilities for liu~itiiig a ~ i d  ihooting 
wilt1 fowl was i i i a i~~ ta i~ le t l  b -  the clcfciitlmits oil the snit1 tract of laiitl. 
The  property v a s  used as a game or huii t i i~g prwcrvc, for thc. l)c.l~cfit of 
the defendants ant1 thcir guests. Tlir  dcfrr~tlaiits, otlicr t l la l~  L e ~ a r k ,  
are associated together and kuon n as the Pine  Islal~tl  Club. 

Tlie tlefelitlant Leuark nay trn1)loyed by his codefeiltla~its a s  a guartl, 
or vatchman, upon said prolwrty. H e  n as required to natcll o\cr  aud 
guard said property, keeping a lookout for trespassers n h o  might come 
on the same to l i u~ i t  or shoot ganl('. I I e  m w t  ml duty each piur ill 
October, and rcniainetl on duty until the last of 3Iarcli of the iuccwd- 
ing year, thus b ~ i n g  constantly on duty during tlie Iiu~itiiig season. 1 ' 1 ~  
purpose of his eml~loymnit  was to p r o t c ~ t  the property, a11d eslmially 
the n i ld  fo\\ l  ant1 otlicr game tlicreo~l, from t r~spaswrs .  IIi. oftcx~i 
carried a rifle with liinl. arid this fact was klio~i-11 to the sulwrinte~ltlmt 
of defendants, the on ners of the property. 

I t  is the habit of wild geese a~it l  duck, the game nliich matlc this 
proprrty T-aluablc as a hunting presrrw, to feed tlurii~g tlie winter 
months on the mnrsli lands ant1 ill the shallow water contiguolis nnd 
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adjacent to the islands in  the sound. At  nightfall they come in large 
numbers from the open sound to these marshes and td~allow waters, 
\vlle~i and ~ r h c r e  l ~ u ~ l t c r s  ill boats or blinds shoot them as they fly about. 
Decoys are placed about in the s l ~ a l l o ~ r  water, and tlw hunters place 
tliemselres a t  eonrenient places to shoot the wild geese and duck as they 
fly tonnrd these decoys. The  value of the property as a private game 
11rewne depends largely upon keeping o t h ~ r s  from shooting the wild 
geese and duck as they come in at niglltfall to these marshes and shal lo~r  
waters to rest during the night. I t  was the duty of the clefendant 
Len nrlr to keep a lookout for trespassers upon these rnarsllcs and sliallon- 
waters a t  the close of day in order that  the geese and c uck should not 
be disturbed as they  rent to their resting place. 

T h r i l ~ g  the afternoon of Tha~ilrsgivi~lg Day, 1920, haring bccn 
cngt~getl in picking cotton during the morning, Durwc~od Gallop and 
James B. Shannon, both of tlienl farmers, one with a double-barreled 
and the other with a single-barreled gun, r rent from their homes across 
tlic sound in a boat, towards the Pine  Island Club property, to kill a 
goow. They rowed tlicir boat north up  Great Gap to Arc Core. They 
stopped off in the sound, about 25  yards from the mainland, behind an 
island. I t  was about sundow~i, but light enough to see. Scit l icr  had 
fired a gun, but they n-ere waiting for the geese to fly over tovard  the 
marslies and shal lo~r  waters, expecting then to get a shot. While thus , A - - 
waiting for the geese, sitting in tlicir boat, ~ r i t h  their guns, rrady to 
slloot, they san. the tlefcntlant 1mr:wk :~nd  another guard coming a]-ound 
the marsh in a sliiff, or small boat. TThe~l they first 3aw Lelrark he 
WE 4.5 or 50 yards away, wit11 a sniall island between thcm. -1s Lenark  
came around the island, he called to tllern that lie n.ould h a t  them if 
they did not lcarc. Both Gallop slid Sllannon knew Lewark, aud knen 
that hc TI-as e m p l o p 1  as n guard on the defendant's property. They 
tlirl~ctl tlicir boat around, and as thcy (lit1 so, Lewarli, :gain calling to 
tliclli, began to shoot with a rifle. H e  shot between fifteen or twenty 
timw, the fourth shot striking Gallop as he sat in the boat, inflicting 
the mortal n-ouutl. TYllile Lewark was shooting, tlic b m t  was on the 
marsh and near the island. During the shooting, the boat, as it was 
bcillg turned around, was at one time pointed to~rar t l  tlie club property. 
,Iftcr the shooting liad ceased and Durwood Gallop had been nlortally 
~ r o u ~ ~ t l c t l ,  Slianiior~, his companion, ro~recl away rapidly. 

Durwood Gallop died on Sunday morning following; Tl ianksgi~ing 
Day, his death being the result of the gunshot mound received ~vhen  
Leu ark v a s  shooting a t  him in the boat. *It the time of the shooting, 
Len nrlr and TFTielrer, the guard 71 it11 him, had gone around the point i n  
the marsh nucl liad stopped in the marsh. 'They r e r e  about 125 yards 
from Gallop and Shannon. 
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* l t  the close of plaintiff's e1 idencc, tlie defendants, ot1ir.r tliaxi Leu ark, 
m o d  for :I jutlgmc~~it of noilsuit. Motion o ~ ~ r r u l e t l ,  and tlefelit1:mts 
excepted. 

Therc.upon the tlefcii(la11ts ofl'crecl evidence tcntling to show t l ~ e  facts 
wlativc to thc wwntl i.sue. as follo~i 5 : Len ark n nz f o r t - - s e ~  cii -car5 
old :LC the tiilic of tlie sl~ooti i~g,  ant1 hnd I~eeii ealplqetl  by Dr.  Bauni, 
the iupcrintei~dent of tlie club, for about ten years. ITis duty a as to 
~ra tc~l i  the niarsll, :]lid if ilnyhody trespassed, to a& him to l ~ a v c .  I f  
iurh  1)i~1011 (lit1 itot l e a ~ c ,  it was his duty, after making t l i ~  rcqucit, to 
rcyort tllc i i~a t ter  to Dr .  B a u n ~ .  H e  had no authority from Dr.  Baum 
or tlic. tlc~f~ndaxit.: to do auythi~ig  clsc~. H e  wa5 oil duty Thal ik~gi \  ing 
Day, 1920, guart l i i~g ant1 I\ atcliiiig the rnar4i. Lcn ark tc.tificd tliat 1 1 ~  
had no ill nil1 tonard Gallop and Shali~ion,  nut1 clicl ilot Itrro~v Gallop, 
nor did he  see them or shoot at any one 011 that  clay. Seit l icr  Dr.  Rilun1, 
tlle supcrinteiitl(>~~t, nor ally 111cm1)er of the club autlloriectl L m r  nrk to use 
or carry a rifle or gull wit11 hint while performiiig his duty as a guard 
01% natc lmnn,  although Dr. Baurn knew tliat he  sometimes carried a 
rifle in his boat nliile on duty, and most of the time carrie(l a gun of 
wine description. -1 camp or1 the premises of the dcfenclants u a s  pro- 
~ i d c d  for the guards, antl Levark  spent the nights a t  olie of thew 
c'amps. IIIe spent the night of Thankeg i~ ing  Day at his camp. 

S o  ohjectioii n a s  erer made by liien~hers of thc club to shooting, ulilesz 
those nllo did tlie sl~ooting came upon the i1 iar4  or the island. S o  onc 
\ \as  pernlittetl to hunt oil the property of the cluh except the members 
a1111 their guests. 

l t  thc close of all the evidence, thr  defendants, other tliali Lewnrk, 
rene~wtl  t h i r  motion of nolibuit. Notioil o~e r ru l ed ,  and defendants 
c.xceptec1. 

Tlie third issue submitted to thc jury, nit11 the ansTver thereto, was 
as follows : (3)  What damage, if any, is the plaintiff entitled to 
recover ? .\nsn-er : $10,000. 

There was no exception by the defendants to the evidence or charge 
of thc court relative to this issue. 

S o n e  of the esceptioiis to evidence noted during the progress of the 
trial, or to the c.harge of the court, and assigncd as  errors, vc re  dis- 
cuss~t l  in plaintiff's hricf. Tlie only exceptions and nssignments of 
crror relied upon hy the defendants in their brief or in the argument 
upon appeal in this Court Twre to tllc refusal of the court to sustain 
the motions of nonsuit made a t  tlie close of the plaintiff's evidence ant1 
rcnewed at the close of all the evidence. 

Judgment was rendered upon the rerdict in favor of the plaintiff 
antl against the defendants. T h e  defendants duly excepted to this judg- 
ment and appealed therefrom to the Supreme Court. 
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E h r i n g h a u s  d H a l l  for p l a i n t i f ,  appel lee .  
Aytdlett  CC S i i n p s o n  a n d  Xcll ful lan & Leroy for defl .ndants,  a p p e l -  

l a n h .  

Con-SOR, J. The  defendants having abandoned, in their brief and in 
the argument upon their appeal to this Court, all esc~eptions escept 
those based upon the refusal of the court to sustain the motio~is for 
iio~isuit, made a t  the close of the plaintiff's evidence and renewed a t  
the close of all the evidence (Rule  28, 18; N. C., 798), the only ques- 
tion prps~il ted to this Court is whether or not there mas sufficient 
evidence to sustain an  affirmative aiiswer to the second issue, which n.as 
as follows: "If so, was defendant Le~vark  a t  tlie time acl ing within the 
scope of his employment by his coclefendants?" The  defendant Lewark 
did not move for judgment of nonsuit, and did not aljpeal from tlie 
judgnwiit appearing in  the record. 

It was admitted by his codefendants that  Lewark was employed by 
then1 as a guard and watchman upon their property, maintained by 
them as a huiiting or game preserve. I t  x t s  his duty to watch the 
ninrsh, and if ally one trespassed, to ask them to leave. At  the t h e  
the defendant Le~vark,  by his "wilful, wanton, or reckless conduct, 
caused the death of plaintiff's intestate," as found by the jury in their 
answer to the first issua, Lewark was in the performance of his duty as 
a guard, and the plaintiff's intestate and his  companion, in a boat, with 
guns, a t  nightfall, nlien the wild geese an(l  duck were flying to the 
marsh or shallow waters adjacent or contiguous to the property of the 
tlefe~ldants, v e r e  waiting to get a shot a t  the wild gt.ese and duck. 
Lewark was expressly authorized by his codc~fendants and employers to 
guard their property from such porsons as were doing the very things 
that tlie plaintiff's intestate and his con~panion were doing. I t  is t rue 
that neither of them had fired n gun, but there is evidence sufficient for  
the jury to infer that Lewark knew ~ v h a t  their purpose was a t  the time 
11e ordered them off a i d  fired the fatal  shot. The  fact that  Lewark, 
befol-e shooting, ordered the plaintiff's intestate and his companion to 
leavc tlie place a t  which they had stationed themselves, is evidence that  
Lewnrk regarded them as trespassers, wlion~ it n-as his duty to va rn ,  
and against n-llom i t  was his duty to protect the propwtg of the de- 
fendants. 

The  liability of the defendants for the conduct of L ( v a r k  does not 
t lelm~d up011 a finding by the jury that  he was expressly authorized to 
parform his duty in guarding the property by a wilful, nanton,  or reck- 
less act. AS L e m r k  was acting within the scope of his authority and 
was furthering the business of his employers, his employers are liable 
for the in jury  which he then inflicted upon Durwood Gallop by his 
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n i l f u l ,  \ \ailton, o r  r ~ c k l c q ~  act,  done in furt11cr:lnce of t l ~ r  11uii11tw for  
v-liicll 11c n as imployet1 by a p p r l l a ~ l t \ .  

J u d g e  I)CT 111. ill a full ,  f a i r  ant1 correcat charge to tlic jury,  ini t ructr t l  
t l l c~~n  :is follon .: upon t h e  w w n d  issuc : ''A1 pcrron is  responrlbl(~, ]lot 
o111y f o r  his  on I I  acts, hut f o r  t h e  acts of h i s  i inploycei mrtl of h i s  
: l g r ~ ~ t q  n11m tliry a r e  done n i t l ~ i u  the scope of their  c i ~ ~ p l o y m e n t  :mtl ill 
f u r t l ~ c , r a ~ l c c  of t l ~ c  husinci i  nh i r l l  is c ~ l ~ t r n i t c ~ ( l  to  tllertl. 'I 'l~e teit  of t h e  
l i :~ l ,~ l i ty ,  i n  al l  r aws ,  depends upon t h e  question n l i c t h c ~  tlie ill jury n a s  
c ~ o ~ ~ i n l i t t e ( l  11y the  authori t> of tlic nlastcr, c ~ r ) r e ~ . ; l y  ~ o n f ~ r r e ~ l  o r  fa i r ly  
iniplic~tl fro111 tllc ~ r a t u r e  of the cn~ployinent  and the  duties inc.itlent to  it. 
111c .iluplc tt st i \  \ \ l l c t l~er  they n e w  :\cats within t11r smpc of his  
c m ~ l i l o ~  i l ~ c ~ ~ t - n o t  lictllcr they n ere done n liile prosecuting tlw Illas- 
t(>r' \  1111~ille>s, h t  v l l (  t lwr tlicy n e r e  done by the  s e n  a n t  iu  fur thcrancr  
thc,rwf,  nlr(l n e r c  h11cli a<  111ay fa i r ly  he said to h a r e  been authorized 
1 i n .  IZy ':ri~tl~o~-izetl '  i s  not 111ea11t mltliority expressly e o ~ ~ f c r r c d ;  but  
11 hrttl~cr t h e  act n as  such as  n as  incitltj~lt to the  l m f o r ~ ~ i a n r i .  of the' 
tllltics e11trn5ted to h im by the  mastrr ,  e l e n  t l~ougl i  i n  o p p o s i t i o ~ ~  to his  
(3sln~i+-. a11'1 l ~ o s i t i ~ e  orders. A \ ~ ~  act i i  within the  scope of the  wryant 's 
c u l p l o y n l e ~ ~ t  nllcrc. l l r c e x w y  to accornpliili the purpose of hi5 employ- 
111o1it :111(1 intc~itletl fo r  tha t  purpose. althougll i n  excess of the  powers 
ac.tualIv conferred upon the  sen-ant by the ni:~stcr. T h e  purpose of the  
act, ratlicr t h a n  its nlctl~otl of l ) e r f o r n i a ~ ~ c c ,  is t h e  test of the scope of 
c ~ n ~ ~ ~ l o y m e ~ l t . "  Tlicre \ \ a s  no r w e p t i o n  to th i s  instruction. 

. / ~ i \ f  i ( e  IITniX c r ,  ill JatX \oil 1 . .  'l'clrclruplr C'o., 139 S. ('., 34'3, says : 
'b lVlioe~ er cmrlniits a wrong i i  l iable f o r  it ,  a1111 it is  i~ l im:~te r ia l  n lictlicr 
i t  1~ tlorlc 117 h i m  in persol1 or  b~ :liiotliw n c t i ~ l g  hy liis authori ty ,  
C.~JIVS or iml~lictl .  Q ~ L ?  f a c t f  p e r  a l i w t ~  f a (  1 f  pc1 sc. 1-pon this maxim 
of tlle I a n  is f o u ~ ~ t l c t l  the  d o c t r i i ~ ~  tha t  tlic p r i l l c l p l  is li:~ble fo r  the  
tort of his a g c ~ i t ,  n11t1 the m a s t t r  f o r  the  tort of his  i c n a i l t .  I f  the' 
n rongful  act is  done by e s p r w s  connnand of the master,  or e \ m  if h e  
liai af t r rwart ls  rl~ntlc it hi, on11 by adoption, tlicre is no t l i f f i d t y  in  
npplpilrg tlw rule  : hut it is othcrn i w  nlien the liability illnit l~rocced 
ouly f r o m  a n  implietl authori ty .  TT'llcre thc  ecrx a n t  tlocs a nroirg to  a 
th i rd  person, tlie rule of rc\pr~nclent superior  applies, and  tlic master  
n l u ~ t  a l l snr r  fo r  t h e  tort if i t  \$as romrllittccl ill t h e  coursc ant1 icope of 
t h e  s e n  ant's employnier~t and i n  f u r t h e r n ~ l c e  of the  m:liter7s 11u\incis." 

T h i s  rulc  11a5 hcen so o f t m  stated as  the  law of this  S ta te  t h a t  i t  
nould seem unneccsearp to  cite nut l~ori t ics  s n s t s i ~ ~ i n g  it .  111 1'11~rc(~ 7.. 

R. R., 1 2 4  K. C., 93, Clark, ('. J., says :  " ' I n  tlw furtherance of the  
busiiiess of en~ployer '  means &ply i n  the  tliscliarge of tlie duties of 
the  eniployment, and t h e  colirt propcrlp told t h e  j u r y  tha t  tlie defcmdant 
is  responsible f o r  tlie il l jury if caused by t h e  wrongful  act of the  eni- 
pIoyee while act ing in t h e  scope of liis employxnent." 



102 IS THE SUPREME COURT. [I88 

Tn the same opi~lion the following is stated as the lax : "Where the 
act is nitliin the scope of the se r~an t ' s  authority, express or implied, i t  
is illimatcrial nlietller the illjury resulted from the result of his negli- 
gcnccx or from his ~ \ i l fu lncw and wantonnes.; nor is it  necessary that  
tlw 11wstcr should ~ L : I T C  l i n o ~ ~ n  that  the act a as to be donc. I t  is  enough 
if it is vitliin tlic scope of the servant's nutliority." T o  l d i e  the mas- 
ter liable it is ]lot necessary to show that  he rspressly autliorizcd the 
11:wticular ac t ;  it is sufficic~lt to show that  tlic7 scrl-ant 71213 acting at the 
tinlc ill the g c ~ ~ c r a l  scope of his authority, and this although he departed 
fro111 his instructions, abused his authority, \\as recklcss in the perform- 
mlcc of liis duty, and i~lflictetl unncc7cssary illjury. 

1 1 1  C'ooi c. I:. h)., 12'3 S. C., 333, it is said:  '(lf ally serl-ant, 'acting 
ill tllrl gc~leral  scope of his employment, wrongfully assaulted the plain- 
tiff, o~lt l  sucli ~ v r o l ~ g f u l  assault caused tlie injury, tlic defendant is 
lia1)lt.'-that i s  to say, if the conductor, 1 ~ 7 l l l e  ac t i ng  a s  t o n d u c t o r ,  or 
the flagliiali or brakclnan, wliile on duty a s  f l agman  or b ra l i eman ,  wrong- 
fullv assaults one on the train, even though such person tte a trespasser, 
and sucli vrongful  assault is the prosimate cause of t lie injury, the 
carrier is liablc. ',\cting witliin the gtneral scope of his employment' 
mcmis while 011 duty, mid not that  the s e n a n t  was nuthorized to do 
sue11 acts." 
In U I L I J C ~  I ? .  Xfg.  C'o., 182 N. C., 317, Jzist ice , l t lxms  cites and 

aplwol-cs the statement made by WalXcr, J., in Danie l  v. R. R., 136 
S. C., 517, as follo~vs:  " I t  may then be gathered from .he books as a 
gcl~cral  rule, wliicli is clearly applicable to tlie facts of this case, that  
if the servant, instead of doing that  ~vhich he is employed to do, does 
sonicthing else nhich  lie is not employed to do a t  all, the master cannot 
be said to do it by liis servant, and, therefore, is not le9ponsible for 
what he docs. I t  is  not sufficient that  the act sho\~ed that  he did i t  
nit11 the intent to benefit or to serve the master. I t  niusi be something 
do~ie  in atteinpting to do what the master has employed the servant to 
(lo. Nor does the question of liability depend on the quality of the act, 
but rather upon the question whether it has been performed in the line 
of duty and witliin the scope of the authority conferred bv the nlaster." 
Sce X u u i t k  v. D u r h a m ,  181 N .  C., 188; C l a r k  c. B l a n d ,  181 X. C., 112. 
Applying these rules to the evidence in this case, the jury v a s  well 

justified in finding : 
(1) Tha t  Lewark was the servant or employee of his codefendants, 

and that  his duty by virtue of this employment was to guard or watch 
the marshes and shallow waters adjacent or c3ontiguous to the property 
which the said clefendants niaintained as a private shooting or game 
preserve. 
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( 2 )  T h a t  at tlic tirile of tlie sliooting, plaintiff's intestate  and  his  
companion were engaged, o r  about to engage, i n  t h e  very acts n h i c h  it  
71 as t h e  d u t y  of Lcvark ,  by i r tuc  of his  eniploynmit,  to  prcvent, to n i t ,  
shooting a t  the  n i l d  gecse arid duck a ?  tlicy were flying f r o m  t h e  ope11 
ioullcl to  t h e  marsh  and sli:111ow n n t c r  adjacent  and  contiguou? to t h e  
property of defentlants. 

( 3 )  T h a t  a t  t h e  t ime Lcwark fired a t  tlic plaintiff's intestate and  hi, 
coinpaniou lie was a r t i n g  u i t h i n  t l ~ e  scope of his  e r i ip loy~~ie~i t ,  to  x i t ,  
guardillg t h e  defendant 's premises against persons n l io  threatened t o  

shoot n lltl geese a d  duck 011 tlie defelidarit's preniises. 
(-1) T h a t  tlie conduct of t h e  said Lenar l i  i n  shooting a t  plaint ie 's  

illtestate ant1 his  conipanion x a s  ill furtliernnce of his  cotlefclida~rts' 
busiuess f o r  wliicli he was eniployetl, to wit, ill protecting their  propcrty 
fro111 tlscsl)ass. 

( 2 )  T h a t  n h i l e  his  act  i n  d i o o t i ~ l g  a t  plailitifi's i ~ ~ t e s t a t c  and  his  
( ' O l l l p l l l ~ ~  was not expres.ly authorized by tlrfendalits, i t  n as tlolle 111 

the  sc20pe of their  emplo~i i l en t  mid. i n  ortlcr to aeconip l id~  tlir. purpobe 
f o r  \\l i ich he was e n ~ p l o j e d ,  to  wit, protecting n i l d  fowl nl i ich \ \ere  011, 

or about to  come upon, tlic defcnclants' preniises to rest during the night,  
f rom plaintiff's intestate and  his  companion. 

We a r e  of t h e  opinion tliat the  exccptioris to tlie refusxl of tlic court  
to  sustain the niotiori of nonsuit a r e  not sustained, and  tlint h i s  I I o i ~ o r ' i  
iu l ing  was i n  accord with the  law of xortli C n r o l i m  as frequrut ly 
htatecl iri opirlions of th i s  Court .  I t  is therefore ordered t h a t  t h e  juclg- 
1rit.nt be arid t h e  same is affirmed. 

K o  error. 

J O S E P H  DUPRIX v. JOHN C. DAUGHTItIDGE. 

(Filed 17 September, 1924.) 

\rills-Devise-Estates - Contingent Remainders-Title-Vested Inter- 
ests-Statutes. 

Whele tlie tectatrix devises absolutely her undivided land to her t \ \ o  
cons, mld by coclicil devises to each n ccrtain part thereof, that p o r t i o ~ ~  
designated as lot S o .  1 to one of them, and lot S o .  2 to the otlicr, \\it11 
further provision. qliould cither of them die leavi~lg a child or cllildre~l, 
wid child or cliiltlrt~n 41all be cntitled to his or hcr p:trent'.; part : I I t l d .  
the title to the lands rrsted 111 the <on living a t  the time of the dent11 of 
the testatrix, and n a s  not postponed to a n a i t  the uncertain evelit of the 
tleath of tlie son without leaving child or issue. 
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COXTROVERSY vithout action. Plaintiff appealed from a judgment of 
Bond, J., rendcrcd a t  J u n e  Term, 1924, of EDGECO;\IBE. 

Harr ie t  L. Duprec, mother of the plaintiff, died, leaving her last will 
and testament, as follows : 

"I, Harr ie t  Louisa Duprec, of the county of Edgecon~l~e  and State of 
Sor t l i  Carolina, being of sound m i i d  and memory, but considering the 
uncertainty of my enrtlily existence, do make this my last mill and 
testament, in n l a n ~ i c ~  and form f o l l o ~ i n g :  

('First. Tllnt my executor (hereinafter named) shall provide for my 
body a decent burial, suitable to the wishes of relatives and frieiids, 
mid pay all funeral expenses, together with my just debt3, however and 
to ~r l~omsoevrr  owing, out of the rrionrys that may first come into his 
liands as a par t  or parcel of my estate. 

"I give, devise and bequeath unto my b~dored soils, Joseph Lewis 
Dupree and Benjamin F ra~ ik l in  Dupree, their heirs a r d  assigns for- 
ever, all my  property, real, personal and mixed, of wliatever nature 
or kind so e w r  and wheresoever the same shall be a t  tlle time of my 
death. 

" .hd  I do nominate, constitute and appoint my l e l o v d  son, Joseph 
Lewis Duprcc, sole executor of this my  last ni l l  and teslament, hereby 
revolting and making void all and every other will or d l s  a t  any time 
heretofore made by me, and do declare this my last will and testament. 

" In  witness wliereof, I, tlle said Harriet  Louisa Dupree, have here- 
unto set my hand, this 20 January ,  1906. H. L. DUPREE." 

She also made the following codicil: 
"I, Harriet  L. Dupree, of Edgecombe County, Nor th  C!arolina, make 

this codicil to my  last will and testament written by me and dated 
the 20th day of January ,  1906, which I now ratify arid :onfirm except 
as tlle same shall be changed hereby. 

"Wliereas in illy n i l l  I nominated and a p p o i ~ ~ t c d  my son, Joseph 1,. 
D u p x e ,  my  sole executor of entire estate, i t  is my .will and desire that 
he shall execute all provisions and trusts of my mill and codicil which 
it may be necessary for him to execute after my  death. 

"ilnd whereas by my said mill above mentioned I directed that  after 
nly death all my  estate real, personal and mixed be divided among my 
children, share and share alike, and whereas on the 1st day of December, 
1911, I had all the lands that  it is my will and desire to d e l e  w e  sur- 
veyed, a copy of which surrey is hereto attached and made a part  of this 
codicil, I give and devise said land as follows: 

"Lot No. 1 I give and devise to Benjamin F. Dupree. 
"Lot No. 2 I give and devise to Joseph L. Dupree. 
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"The title to this property shall not pass to 111y children until after 
my death. 

"I strike out the $100 for to be paid to lily son Joseph L. Dupree. 
Sliould any of my children die leaving a child or children, said cliild 
or chiltlren shall be entitled to his  or her parent's lot. 

"I t  is my  d l  and desire that after my executor (Joseph L. Dupree) 
shall divide cqually bctn-een hiin and his brothrr Benjamin F. Duprce, 
all of lily liouseliold property. 

"Alfter niy death it is my  nil1 and (leiire that  all my  property, real, 
personal and mixed, of whatever nature or kind ~vhatsoever, or wliercrer 
found, snre and except what I have hercin devised and bequeathed, be 
sold a t  public auction to tlie highest bidder, and tlie proceeds divided 
cqually among my  children or tlie descendants or such children as may 
tl~eii be living. 

"In witness whereof I have hereunto set my  hand and seal, this the 
6th (lay of December, J911. EARRIET L. DITPREE. (Seal)" 

*\fter the tleatll of the testatrix tllc v i l l  n a s  duly probated and 
recorded. 

011 or about 1 January ,  1924, the plaintiff a i d  the clefendalit 
mtcred into a co~itract  whereby the plaintiff agreed to convey and the 
dcfc i ida~~t  agrccd to buy lot KO. 2 at tlie price of $15,000; a i d  thcrc- 
aftcr according to the co~itract  the plaintiff tendered to the defendant 
:I deed for the land, which tlie defendant declined to accept on tlie 
prou~id that the plaintiff could 11ot convey all u~ielicumbcrcd title in fcc 
simple. 

Joseph L. Dupree has no children. 
I I i s  Honor adjudged that  the plaintiff is not the owner of an inde- 

feasible title to the land devised to him by the  testatrix, and that  he 
pay the cost of the action. The  plaintiff appealed. 

Hattlr t t  ITTindotc for appellant 

A l ~ . \ a ~ s ,  J. At common law a limitation contingent upon the death 
of a grantee or d e ~ . i s e ~  ~i i t l iout  issue wns held to embrace an indefinite 
fnilure of issue and for this reason to be void. Brown v. Brou,n, 23 
S. C., 134; Blicl~anan 1). Buchanan, 9 9  N .  C., 308, 311. I n  Patterson 
tt. il/c.CornzirX, 177 N. C., 448, it is said: "In tlie application of this 
principle and ill order to avoid as fnr as possible defeating the intent of 
the grantor or testator, if there Tvas in any deed or v i l l  an intermediate 
pwiod, such as the  termination of the life estate, a period fixed for 
tlivision, arrival at full age or the like, the courts held that  'dying with- 
out issue' was referable to this intermediate period. This mas the rule 
laid down i n  Hillinrd 1 % .  K ~ n r n c y ,  45 N. C., 221. . . . The statute 
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of 1827 changed the principle making the liinitation dying without 
issue void for remoteness and abrogated the rule of construction which 
applied i t  to an  intermediate period. This  statute applied to all limita- 
t iom contingent upon dying without issue, and is not restricted to those 
n-here there is no intermediate estate." I t s  provisions :ire as follo~vs: 
"Every contingent limitation in  any deed or will, made to depend upon 
the dying of any person ~vitliout heir or heirs of the body or without 
issue or issues of tlie body, or without children, or offspring, or descend- 
a ~ i t ,  or other relatire, shall be lield and interpreted a. limitation to 
take eft'ect n.lie11 sucli person dies not havi r~g such heir, or issue, or 
cliiltl, or offspring, or tlescelidant, or other relative (as the case may 
be) living a t  the time of liis death, or born to him within ten lunar 
nionths tliereafter, unless tlie intention of sucli liinitation be otherwise, 
n ~ i d  expressly and plainly declared ill the face of t l i ~  deed or will 
creating i t :  l ' rovided,  that  tlie rule of constructiou contained in  this 
section shall ~ i o t  extend to ally deed or will made and txecuted before 
the fifteenth of ,Jn~iuary,  one tliousand eight hundred and twenty-eight." 
C'. S., 1737. 

The  testatrix did not create a liniitatiori contingent upon the death 
of Joscpli L. Dupree without issue, but g a w  him lot KO. 2, providing 
ill tlic codicil tliat if lie d i d  leaving a cliild or children, said child 
or  cliildrcli slioultl be entitled to his lot. The  devise is therefore gov- 
c~ i i ed  by the decision i11 Goorle v. I Ieame,  180 N .  C., 475. Tliere the 
\ \ i l l  contained this i tem: "1 give and devise in fee sin:ple to lily two 
dnughters, Rlnrnie G, Morris and Agnes Hearnc, and to my tlauglitcr- 
in-la\\-, hInniie IFT. Goode, the wife of George W. Goode, share and 
share alike, all my  real estate wherever situated, and i t  is  nly mill 
tliat tlie cliiltlren of my daughter-ill-law, Namie  WIT. Goode, by her 
Iiusbalid, George W. Goocle, sliall, in the event of their inother's death, 
inlierit her share of the estate." 

The Court lield that  the d e ~ i s e  did riot come within the purport and 
illcaning of section 1737, supi-a, and that  the mother's estate became 
absolute a t  the testator's death. N o  time was fixed when the contin- 
gency sliould occur arid the death of the testator was adopted in accord- 
allce with tlie principle stated in Bank v. Xurry,  175 N. C., 65 : "Sub- 
ject to the position that  the intent and purpose of the testator, as 
expressed in his will, shall always prevail, except when the same is i n  
\-iolntion of lam, it is a recognized rule of interpretat iol  with us that  
~\-lieii an  estate by will is limited over on a contingency and no time is 
fixcd for the contingency to occur, tlie time of the testator's death will be 
adopted, unless i t  appears from the terms of the will that  some interven- 
ing time is indicated between such death and that  of ihe  first taker. 
Rank v. Johnson, 168 IY. C., 304; Dzmn v. Hines, 1 6 1  N. C., 113; 
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Gallowcly 1;. Carter ,  100 1;. C., 1 1 1 ;  P~.ice u .  Johnston,  90 N .  C., S93; 
V a s s  2%. Freeman,  56 K. C., 221;  Cox v. IIall, 1 7  N. C., 121." 

Joseph  L. D u p r e e  survived t h e  testatr ix  a n d  h a s  110 child. H i s  estate 
became absolute under  t h e  terms of t h e  mill a t  t h e  t ime  of her  death. 
T h i s  conclusion, we  think,  is  supported by t h e  decisions of the  Cour t  
a n d  fortificd by t h e  obrious intention of tlie tes tatr ix  :is manifested both 
i n  t h e  ni l1  aud tlle codicil t o  rest  i n  t h e  first taker  a fee-simple title 
to lot S o .  2 a t  1wr death, and  to provide t h a t  if h e  died i n  llcr life- 
t ime  his  s u r r i ~  iiig child o r  c l d d r e n  should "be entitled to  his  o r  I ~ e r  
parent 's lot." 

I n  our  opinion t h e  plaintiff h a s  a n  indefeasible t i t le  i n  fee to tlie 
lot i n  questiou aiid the  defendant has  n o  r igh t  t o  refuse acceptance of 
t h e  deed on  t h e  ground of t h e  alleged defect. 

T h e  judgment is  
Rerersed. 

-- 

(Filed 17 Scytember, 1021.) 

1. Principal a n d  Agent-Banks 'and Banking-Cwhier-Misappropria- 

Where a customer of a bank has his note for borro\~ed money accopted 
11y a bnnli, n ~ l d  clelivers it  to its cashier for diccount, the cashier is the 
aqent for tlie bank to pay the proceeds over to the customer, or to glace 
it to his credit a t  the bank; and \\here the cashier instead misa~~yro-  
priates it  to 11iq onn  use, he is actins. vitliin the sc01)e of his agency as  
cashier of the blirlli, and a p p l ~ i n q  the general principle relating to win-  
cillal and agent, the hank is liable to its customer for the money thus 
1nisnl)l)lied. Grad!/ 1;. Banli, IS1 S. C., 158, cited m ~ d  distii~guishcd. 

3. Salnc-llortgages-Decds in  Trus tEqui tg - In junc t ion .  
Where the cashier of a bn111i acting nithin the scope of his authority 

has misapyropriatcd tlle funds [laid to him, to take up the borrover's 
note given to the 1)a111i s ~ c u r e d  by a ~ u o r t z a g ~ ,  the foreclosure of the 
mortgaqe \\ill be enjoined in the suit for that nurl~ose brought as:linst 
thc bank by the maker of the note. 

.~PPEAL by  defendants f r o m  L y o n ,  J., M a y  Special Term,  1924, of 
MARTIN. 

T h e  mater ial  facts  a r e :  
T h a t  P l e n y  Peele  executed deed to P. W. Wil l iams on 30 October, 

1919, conreying 33 acres of l and  f o r  a consideration of $6,000. 
T h a t  P. TV. Will iams gave to P leny  Peele  note f o r  $1,250.15 to 

cover cash payment ,  with C. 11. Godn-in a s  endorser thereon, said note  
being dated 30 October, 1919. 
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That  under date of 8 n'ovember, 1919, P. W. Williams executed his 
note to the Peoples Bank for $1,400, with deed of trust 3n certain land 
to Clayton Noore, trustee, as security. That  this note has not been 
paid. J .  G. Staton, since the action was brought, warr appointed re- 
c e i ~ c r  for the defendant bank, and, by order of court, made a party 
defendant. 

This action is brought by plaintiff against defendants to restrain 
them from selling the lands as set out in the deed of trust to Clayton 
Moore, trustee, to secure the note to the Peoples Bank for $1,400, dated 
8 Xovember, 1919. 

The  plaintiff contends that  the evidence shows that  he bought a 
piece of land from Mr. Peele, and tha t  to raise the first payment he 
gave Peele his note, with one, C. H. Godwin, cashier of defendant bank, 
as surety, for $1,250.15, and that  to enable Peele to get the money he 
gave to Xoore, as  trustee for tlie bank, a deed of trust to secure the 
note he made to the bank for $1,400, which covers interest, discounts, 
registration fees, etc. H e  contends tha t  this note w1iic.h he made to 
the bank after he had a conversation with Mr. Staton, the president, 
and Godwin, the  cashier, was to put  i t  in the bank for the purpose 
of raising twelve hundred and fifty and 15/100 dollars to pay Peele, 
and that  is the last he had to do with it.  H e  contends that  the evidence 
shows tha t  instead of the bank putting it to  his credil, or paying it 
over to Peele and taking up the note that  he had given Peele, Godwin, 
the cashier, took the money himself and placed it to his 071'11 credit 
and converted i t  to  his o ~ v n  use. T h e  plaintiff contends that  he does 
]lot owe the bank anything because the bank has never paid anything 
to h im or to  Peele on this note. 

Thc  contention of the bank is that  the bank knew nothing of Godwin 
being on the Williams note until after Godwin had left, and contends 
that the bank knew nothing of Godwin taking this money and putting 
it to his indiridual  account until after  he  had left, and that  Godwin 
was acting for himself and the plaintiff, and not for tht: bank. 

The  issue submitted to the jury was:  "Is the plaintiff indebted to 
the defendant, J. G. Staton, receiver, on account of tho note dated 8 
Sovcmber, 1919, if so, in what amount?" 

The  court below charged the  jury as fo l lom:  "The court charges 
you that  if you find froin the evidence and by the greater weight thereof, 
the burden being on the plaintiff, that  after plaintiff executed and de- 
livered note and mortgage in  controversy to  the bank tha t  Godwin, the 
cashier of said bank, converted said funds to his own personal use 
instead of giving the plaintiff credit or paying plaintiff tlie money, then 
it would be your duty to answer the issue 'no,' otherwise, you would 
answer it, 'yes'." 
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The  jury answered tlie issue "no." Tlie court below rendered the 
following judgment: " I t  is ordered arid adjudged that  defendant re- 
cover nothing on note and mortgage set out and described in cornplaint 
for $1,100. And it is further ordered and adjudged that  the said note 
and mortgage for $1,100 esecuted by P. Mr. TTilliams and wife, dated 
S Sovcmber, 1919, be declared null and void and that  the same bc 
surrendered to plaintiff and that plaintiff recorer cost." 

Tlie defendants prayed the court to give the following iiistructiou: 
'(If the jury believe the evidence arid find the facts to 1)e as it tend% 
to show, tlie jury sliould ansver the issue, 'yes, $1,230.15, with interest 
from 1 January,  1921'." 

The  defendants excepted and assigned as error tlie refusal of the 
court below to  g i ~ e  the instruction prayed, the charge as given, tlie 
refusal to set aside the verdict as a matter of law, arid tlie judginent 
:is signed by the court, m d  appealed to the Supreme Court. 

Critclrer (6 C r i f c h e r  a n d  Alla~.fin d Pee l  for p l a i n t i f .  
D u u n i n g ,  X o o r e  d I I o d o n ,  a n d  Sfephen ('. B r a g a ~ c ,  for  t le fcudants .  

CLARKSON, J. Tlie only question involved in this coiltroversy is : 
((Was C. H. Godwin, the casliier of the defendant bank, the agcnt of 
plaintiff, P. TV. Williams?" I f  he was, the plaintiff cannot recover. 
I f  he was tlie agciit of tlie bank, the pl3ilitiff Can reco\-er. 

"The cashier of a hank is the chief executive officer. Still lie is but 
ail agent of tlie bank, and liis acts are governed by the general rules 
applicable to agents, and if 11e escccds his authority his acts TI-ill not 
l ~ i n d  the bank." 3 R. C. L., sec. 71, 1). 444. 

TT'lien the plaintiff delirered to defendant hank's cashier, Godwi~l,  
tlie $1,400 note aiicl deed in trust, and tlie casliier accepted it, Gotlwin 
nns  the agent of tlie hank. There is no question about the bad; inak- 
i i ~ g  the loan. J. G. Staton testified : ('This particular note weilt 
tlirougli on 10 Soveniber, 1019, and n a s  approved by tlic fi~lnuce coni- 
mittee 2 February, 1920. That  is the signnture of some of them all- 
p r o ~ i n g  the notcs. A l b o ~ e  my signature is n-ritten (approved.' I do 
not knox  vliat date i t  was approved." 

I n  G o s h o m  2%. Peop le s  S a f .  BunX,, 32 Ind.  App., 42s (102 ,\uicr. 
State Reports, 231), it  Jvas said:  Tlie bank "selected its own casliicr, 
and l~eld  liirn out to tlie world as deserving of confide~lcc. Those nlio 
deal x i t h  persons occupying sucli rcsponsihle positioiis I ~ a r  c. a right 
to rely upon their integrity, a i d  do so constantly. I)epo>itors do not 
deal a t  arm's length with tlie cashier. I n  language used by .Jusfice 
P a s o a  of the Supreme Court of Pennsylvania : ( I t  ~iyould he molistrou. 
to allow them to take a d v a n t a p  of the ignorant and unv-ary, by reason 
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of their positioli, and tlie confidence it inspires.' Z e i g l c r  v. First S a t .  
Bank, 93 Pa .  St., 393, 397; Steckel v. First Nat. Bunk, 93 Pa .  St., 376; 
39 Am. Rep., 755; City S a t .  Bank v. Xartin,  70 Tex., 1343; 8 Am. St. 
Rep., 632; 8 S. W., 507." 

I n  the instant case the plaintiff was borrowing the nloney from the 
baiik to pay a note made by himself to Pleny Peele, on which C. H. 
Godwin ~ v a s  endomer. The  note of Williams was made to defendant 
I)alik, secured by deed in trust. T h e  record shows tha t  ihe  cashier had 
a ~ ~ t l i o r i t y  to nlake the  loan, as the president of the bank and the finance 
connnittee approved it. The  cashier, Godwin, representing the bank 
had discounted the note for the bank and, after taking out the interest, 
ctc., had misappropriated and converted the balance to his own use. 
H e  was the agent of the bank to give the plaintiff credit for it or to 
pay plaintiff the  money or to pay the  Peele note and mortgage. H e  did 
~icither, and the bank is liable for the conversion and misappropriati011 
of its ngent, tlie cashier. I t  is immaterial tliat Godmin mas endorser 
011 the Peele note. 

We do not think the case of Grady I $ .  Bank, 184 N .  C., 158, is an 
authority in this case. I n  that  ease (a t  p. 162) the Court says: "It 
is a well settled principle of law tliat tlie cashier cannot bind the bank 
by his acts in rcspect to matters in which he  is persoilally interested, and 
third pcrsons are bound to know that  the cashier has 110 authority to 
use the fuuds of the bnnk for liis o m  benefit." 

111  fhe case a t  bar tlie cashier n.as not using the funlls of the bank 
for liis on.n bcnefit. H e  misappropriated and misapplied the plaintiff's 
iuoncy contrary to the contract as cashier of the banlr-in the scope of 
liis cmploymeilt--ratifie(l by the president and finance committee-that 
lie made with plnintiff, for n.liicli wrong the bank is liable. LeDuc  2 1 .  

Jloo~e, 111 i\'. C., 316; I 'hil l ips I > .  l l c n s l c y ,  17.5 S. C., 23. 
For  the rmqons g iwn ,  there is 
S o  crror. 

(Filed 17 September, 104. ) 

I .  Estates-Entireties-Husband and Wife-Marriage. 
The doct~ine of title by rntircties bet\\ven husbnlid nnd wife as it 

c.sisted at common Ian. remains unrllansed by statute in this State. 

2. Samc-\ITills-Devises-Deeds and Conveyances. 
I n  Inn. ,  the I~usbnnd and wife are recartled as one Ic.gal entity, and 

wlie11 they ncquire title to land, nftcr marrinw, by devise, deed, or pur- 
c-liase it themselves, the qnrstion of nhcther they clcrire the title to the 
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land by entiretics depends upon the coilstruetion of tlie instrument; alld 
\\llrtller or not they are named therein as  liusband and wife, they take 
by t~ntiic~tirs,  tlie sun ivor  acquiring the sole title, unless the contrary 
intent allpcars. 

8. SarnoRents and Profits--Mortgages. 
\Vllerc the liusband m ~ d  wife acquire laiids by ciitirety, tile husband is 

~sntitled to the rents and 1)rofits thereof during the joint lives of himself 
and jvife, mid may for that period of tiiile mortgage or dispose of the 
same, but nt3ither may deal there\vith in any manner that will injure or 
1c.sst.n tlie estate therein of the otllt3r without the assent of the other, 
I;r\\.fully given, and no jutlgmci~t against them, singly, call operate as  a 
lien oil the lands subjectiilg t l~em to levy, but o11I)- :I jntlgmcwt :~:ai~~st 
t l~cm~ 1)oth c.;ill have this eft'cxet. Tllc\ r ~ ~ s o t i  ~ { I I . .  ;1u(1 t l i r  ~ ~ s t ~ ~ ~ i t  of, I l l i s  

lxi~ic.il,lc' give11 by STACY, J .  

4. Same-Statutes-Probate. 
During the continuance of the joint livm of the liusband and wife, ~'110 

11are nccluired nrl estate b3. entireties, the ~vife's iuterest in the lniitls is 
such as  is contcml)latecl by C. S., 2313; and where the cstate has bven 
c.onve3.etl to onc in trust for them both, nud the officer in taking the 
aclrno\\-ledjiment of tlie wife has failed to malie the certificate rec;niretl 
by this section, requiring him, as  a  rere requisite to its validity, to certify 
that the instrunlent was not unreasonable or injurious to her, the instru- 
ment itself is void, and he may not, by will or otherwise, dispose of 11t.r 
intewst thereuncler. 

5. Same-Partition-Dowcr-Tenant by the Curtesy. 
The estate by cntirctics esisting I)ct\veen 11usbnnd and wife, from its 

very nature, without the coilsent of tlie other, la\vfully given, is not sub- 
ject to ntlvers:~ry partition, ca~inot be destroyed 1)g either, and is only 
sereretl by divorce absolute; and as  the rstatc ultiluatcly gocs to the 
survivor, the teilaiicy by tlic curtesy of the linsbnnd : ~ n d  the dower in- 
terest of t l ~ e  wife does not xttach to it. 

6. Same-Rule in Shelley's Case. 
The rule in Shelle?/'s casc a p ~ l i e s  to nn estate held by entireties by the 

1111iband and nifc, \\lien the instrumc~nt under which it is acqnircxl is so 
tlrav 11 as  to fall n ithin its terms. 

,IPPEAL by defendailts f r o m  Bond, J. ,  a t  J u n e  Term,  1924, of WILSOS. 
C'ivil action, to  cancel deed and  t o  recover property ostc~isiblg con- 

veyed thereby. 
O n  12 May, 1916, tlie plaintiff and  her  husband, P. II. Davis, being 

t h e  owners of certain lands as  tenants  by  the  entirety, executed a papcr-  
writillg purpor t ing  to convey said lands to  TIT. T. Bass, trustee, under  
t h e  ternis of ~ r h i c l i  the  t rustee n a s  t o  hold t h e  property f o r  the  sole us(, 
of both the  gran tors  dur ing  t h e  na tura l  lifr of P. A. Davis, proritlctl 
lie p r e d e c e a s ~   hi^ wife;  hut if t h e  plaintiff predeceased her  liushautl, 
then a t  her death tllc uses and  t rus t s  created were to  c a s e  and  al l  tlitl 
p o p e r t y  was to  r c ~ e r t  to  P. ,I. D a r i s  and  he and  remain his  sole and 
s c p x a t c  ~ r o p e r t y  to  all  intents and  purposes as  ful ly  and  c o m p l e t e l ~  
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as if the plaintiff had predeceased her husband without the execution 
of said deed. B u t  if the said P. A. Davis predeceased tlle plaintiff 
(~vh ich  he  d id) ,  the trustee was authorized and directed to dispose of 
all the property according to the wishes of P. A. Davis, as expressed ill 
his last will and testament. 

The  execution of this deed was duly acknowledged by the  grantors, 
and the plaintiff's privy examination taken, but there was no compli- 
nnce, or attempted compliance, with the provision of C. B., 2515, requir- 
ing the probate officer, as a prerequisite to its validity, to certify in  his 
rertificate of probate that  such contract was not unreasonable or injuri- 
ous to the plaintiff. 

The  defendants are  residuary legatees under the will of P. A. Davis 
and, as such, clainl title to tlie property by virtue of the deed above 
~iientioned. 

Plaintiff, on the other hand, widow of P. -1. Davis, deceased, con- 
tends that  said deed is void because not executed in  accordance with the 
requirements of the statute, arid that  she is entitled to the property 
described therein by right of her survirorship. The  case turns upon 
the validity or invalidity of this deed. 

The  tr ial  court held the deed in question to be invalid, and rendered 
judgment for the plaintiff. Defendants appeal. 

Bryce Little and IT'. A. Lucas for plaintif i .  
Co7271or d IIill and P o u  d P o u  for defendants .  

STACY, J., after stating the case: T h e  question presenied for decision 
is whether a conveyawe made by husband and wife, during corerture, 
to a trustee, for  the use and henefit of the husband, of lancls held by 
the entirety, is such a contract between a husband and wife, affecting 
the real estate or the capital of tlle personal estate of the wife, as comes 
under C. S., 2515, requiring the probate officer, as a condition precedent 
to the validity of the conveyance, to certify in his certificate of probate 
that, a t  the time of its execution and the wife's privy examination, such 
c80ntract was not ulireasonable or injurious to her. The  ir ial  court held 
it to be such a contract, and that  a failure to observe tlie requirements 
of the statute rendered it absolutely void. TT'alZin z.. Rice, 170 S. C., 
7 Tlie appeal challenges tlie correctness of this ruline. 

A satisfactory disposition of the case would seem to call for  an  exami- 
nation into the basic character of an  estate held by a huc;band and wife 
as such, or as tenants by the  entirety ns it is usually called. I t  is con- 
ceded that  the deed in question was executed for the purpose of enabling 
the Iiusbancl to deal ~ i t h  the property as his own, freed from his wife's 
interest therein. 
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When land is conveyed or devised to a husband and wife as such, they 
take the estate so conveyed, or devised, as tenants by the entirety, and not 
as joint tenants or tenants i n  common. IIarrison v. R a y ,  108 N .  C., 
213. This tenancy by tho entirety takes its origin from the common 
law when husband and wife were regarded as one person, and a convey- 
ance to them by name was a conveyance in law to but one person. The 
estate rests upon the doctrine of the  unity of person, arid, upon the  
tlcatli of one, the whole belongs to the other, not solely by right of sur- 
T irorship, but also by virtue of the grant  which vested the entire estate 
in each grantee. Long e. Barnes, 87 N .  C., 329; Uertles v. S u n a n ,  92 
N .  Y., 132. These two individuals, by virtue of their marital  relation- 
h i p ,  acquire the entire estatc, and each is deemed to be seized of the  
\\hole, and not of a nloiety or any undivided portion thereof. They 
are seized of the whole, becausc a t  common law they were considered 
hut one person; and the estate thus created has never been destroyed or 
c~llanged by statute in Kortll Carolina. Freeman v. Belfer ,  173 K. C., 
.i87. I t  still possesses here the same properties and incidents as a t  
common law. B y n w m  v. T.T7icX,er, 141 S. C., 93. The  act abolishing 
surrirorsliip in joint tenancies in fee (C. S., 173.5) docs not apply to 
tenancies by the entirety. Motley v. lTrhitemore, 19 K. C., 537. A joint 
tenancy is distinguished by the four unities of time, title, interest, and 
possession ( X o o r e  v. i l 'mst Co., 175 1'4. C., p. 124) ; and it has been 
held that  in tenancies by the entirety, a fifth unity is added to the four 
cornmon-law unities recognized in joint tenancies, to wit, unity of person. 
Topping v. Sadler, 50 N. C., 357. 
''A conveyance to liusbarld and wife creates neither a tenaiicy ill coin- 

inon nor a joint tenancy. T h e  estate of joint tenants is a unit made up 
of divisible parts; that  of husband and wife is also a uni t ;  but it is made 
1111 of indivisible pads .  I n  the first case there are several holders of 
different moieties or portioiis, and upon the death of either, tlie surviror 
takes a new estate. H e  acquires by survivorship the moiety of his de- 
ceased cotenant. I n  tlie last case, although there are  two ~ l a f u r a l  per- 
sons, they are  but one person in law,  and upon the death of either, the 
survivor takes no new estate. It is a mere change in  the properties of 
tlie legal person holding, and not an  alteration in the estate holden. The 
loss of an adjunct merely reduces the legal personage holding the estate 
to an  individuality identical with tlie natural person. The  whole estate 
eontiiiues in the survivor the same as it would continue in a corporatioil 
after the death of one of the corporators. 1 Dana, 244; 7 Yearger, 319. 
This has been the settled law for centuries. The  distinction may seem 
a nice one, but i t  is founded upon the nature of marriage and the right. 
and incapacities which i t  establishes. Co. Lit., 6 ;  1 Thom. Coke, 853; 
2 R1. Com., 182." L~zris, C. J., in Siuckey  v. Keefe,  26 Pa., p. 399. 
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I t  will be observed that  the estate may be held by husband and wife as 
such, and not otherwise, though it is not nwessary that  they be so de- 
scribed. 1 3  R. C. L., 1108. A husband is a man who has a wife; and a 
wife is a woman who has a husband. There can be no husband without 
a wife, and there can be no wife without a husband. As members of the 
marriage state, the only capacity in  which they may take an  estate by 
the entirety, the one cannot exist without the other. The  two, in law 
and in fact, constitute but one '(husband and wife." 30 C. J., 562 et seq.; 
1.7 R. C. L., 1114. 

Chancellor Kent, in his Commentaries, describes this anomalous estate 
as  follows: "If an estate in land be given to the husband and wife, or a 
joint purchase be made by them during coverture, they are not properly 
joint tenants, nor tenants in common, for they are but one person in law, 
and cannot take by moieties. They are  both seized of tlie entirety, ant1 
neither can sell without the consent of the other, and th4 survivor takes 
the whole"; and he  cites Preston on Estates, which, with the authorities 
there collected, abundantly sustain his exposition of the law. 

"This species of tenancy is sui gencris, and arises from the unity of 
husband and wife. As between them there is but one owner, and that  is 
neither the one nor tlie other, but both together, in their peculiar rela- 
tionship to each other, constituting the proprietorship of' the whole, antl 
of crery part and parcel thereof. There can be no partition during the 
coverture, for this would imply a separated interest in each; and for the 
same reason neither can alien, without the consent of the other, any por- 
tion or interest tlicrcin; and liem'e the legal necessity 1-esults, that  the 
survivor must take t l i ~  whole, for  the cstate being incapable of partition 
during the life of either, nothing could descend by the death of either. 
This consequence necessarily results froin the nature of the estate, and 
the lcgal relation of tlie parties." Smifh,  J., in Ketchu7n v .  Walswor th ,  
3 Tl'is., p. 102. 

Some of the properties and incitfents of estates by the entirety may be 
suninlarized as follo~r-s : 

1. I n  the eyes of the lam an estate by tlie entirety s vested in one 
person-the husband and wife. Tliere two individuals 1~110 constitutcl 
the one marital  relation, are deemed to be seized of the entirety, 1x1' 
tout et non per my. Bruce v. S icho lson ,  109 X. C., 204. Only husbantl 
and wife, in the cliaractcr as such, may be tenants by the entirety. 
S i w o n s  c .  B o l l i ? l q ~ r ,  1.54 Ind. ,  83. This estate, in its essential featureq 
aud attributes, is depcndent, in legal contemplation, upon the oneness of 
person of husband antl wife. J f c R i n n o n  v. Caulk ,  167 N.  C., 412. 

2. Upon the death of one, either the husband or the wife, the whole 
cstate belongs to the other by right of purchase under the original grant 
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or devise and by irtue of s u r ~  ir orship-and not otherwise-because he 
or she n as seized of the \\hole frorn the beginning, and the one who died 
had no estate nhich  was dcscendible or devisable. Todd a. Z a r k a r y ,  45 
S. C., 286; S f e l z  7). SthwcX~, 128 N. Y., 263. I t  does not descend upon 
the tlcath of either, but the longeqt liver, being already seized of the 
vhole, is the owner of the entire estate. C o r i n f h  v. Enzcry, 63 Vt., 505. 

3. Xei thw tenant can seler  the u r i i o ~ ~  of interest so as to affect the 
right of s u n  ivorsl~ip n-itliout thc co~iscrit of the otlirr. Uanlc  V. , ~ J C E I C C ~ .  
160 N. C., p. 419; U ' a ~ h h u r n  v. l l ~ t r n s ,  34 N .  J .  L., 18. 

4. Laritls lirltl by husband and wife as tena~its  by the entirety are riot 
subject to l e ~ y  u ~ ~ c l e r  execution on a judgment rendered against either 
the llusband or the n ife alone, nor can the interest of eitllcr be thus sold, 
I)ecause the right of survivorship is nlerely an incident of the estate, and 
does not constitute a remainder, either vested or contingent; but a judg- 
rnent re~~tleret l  against tlie liurba~itl and n i f e  jointly, upon a joint obliga- 
t io t~ ,  rimy be wtiificcl out of an estate in lands held by them as tenants 
hy the entirety. , V u r t ~ n  I:. L e w i s ,  187 S. C., 473; 30 C. J., 573. 

3. A l ~ ~ o t h c ~ r  peculiar incident of an estate by the entirety is, that  if a n  
s,tate be given to ,I., 13. and C., and ,I. and B. are husband and wife, 
nothing else appearing, they n i l l  take a half intrrest in the property ant1 
( I .  nil1 take the other Iialf. H a n z p f o n  I . .  TT'hccler, 99 N. C., 222. 

6. Neither the husband nor the mife can convey the estate ni thout tllc 
i ~ ~ ~ e l i t  of the other, nor is it  subject to the lien of a docketed judgrncnt 
or to be taken for the debt of either party without the assent of the 
othcr. G r a y  e. Bailey, 117 3. C., 439; 13  R. C). L., 1127. 

T h r  followiug is taken from the opillion of the Court in W e s t  v .  R. K. ,  
140 AT. C., 620 : ('Neither husband nor mife durillg tlie joint lives can 
convey or c~icwnbcr t l ~ c  estatc without the assent of the other, nor call 
a lie11 be acquirctl on it vi thout such a~sen t ,  1101' can it be sold under 
rwcution." Rut  in Bjjrzurn 1%.  Wit Xer, 1-21 S. C'., 9.3, it  n a s  said : ",It 
coriiinoli law 'the fruit3 accruing during their joint lives would belong 
to the husband' ( S z m o ? l f o n  I>. C'ornclius,  98 N .  C., 437), hence the 
liusbalid could mortgage or conr cy i t  during the term of their joint lives, 
that is, the right to receive the r m t s  and profits; but neither could ell- 
cumber it or convey it so as to destroy the right of the other, if survivor, 
to receive the land itself unim]?airerl. 'He  cannot alien or encuniber it, 
if it  be a freehold estate, so as to prelent  the wife or her heirs, after his 
death, from enjoying it, discharged from his debtr and engagements.' 
2 Kent Com., 133; Umce v. S i c h o l s o n ,  109 N.  C., 204." 

I n  Greenville v. G o m f o ,  161 N .  C., 3-22, a lease for ten years made b , ~  
the husband was held to be ralid, the Court saying: "By the overwhelm- 
ing weight of authority the husband has the right to lease the property 
so ronwyed to him and his vife,  which leaqc n i l l  be good agai~lst  the 
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wife during coverture, and will fai l  only in the event of her surviving 
him," citing a number of authorities. 

And again in Dorsey v. Kirkland, l 7 i  I\'. C., p. 523, ir is sa id :  "If, as 
appears from these authorities, the husband has the control and use of 
the property during the life of his wife, and may deal with it as his 
own, and if he may execute a valid mortgage or a lease for ten years, 
we see no reason for refusing to uphold his deed, subject to the limita- 
tion that  all rights thereunder mill cease upon his dying before his 
wife." 

On thc other hand, in Gray v. Bailey, 117 N. C., 439, the following 
twerp t s  were quoted with approval:  "They are both necessary to make 
one grantor, and the deed of either without the othcr is merely void." 
Doc v .  Hozuland, 8 Cowen, 277. "The sole conveyance of the husband, 
whether in terms broad or narrow, carries with it no estate, and is a 
mere nullity, not only as against the wife, hut also as against himself." 
Bishop Law Married Women, 621. 

Bu t  in Ilood v. Xercer, 150 N. C., 699, it was said:  "I t  is t rue that  
wl~cre  the husband had conveyed the land by deed with warranty, with- 
out the joinder of the wife, and s u r v i ~ e d  her, his grailtee acquired title. 
but this was by way of estoppel." And the following reference was made 
to the same point in Bynum v. TT'ickcv-, supra: "Whether, if he should 
be survivor, his deed is valid as  a conveyanct. of his interest by s u r ~ i v o r -  
ship, is a point as to which authorities are conflicting, but we are ]lot 
now called upon to decide that  point, as it is not before us." See, also, 
30 C. J., 569. 

Speaking to this question in Washburn v. Burns, 34 X. J .  L., 18, the 
New Jersey Court said:  "It is t rue  that  the husband cannot alien any 
part  of the estate which he  holds in  the same right with his wife. To 
do that  would be to sever its unity, and thus destroy its peculiar char- 
acteristics. T h e  reason he cannot do this is because i t  would convert the 
estate into a tenancy in common, and defeat the right of survivorship. 
But  the husband has an interest which does not flow from the unity of 
the estate, and in  which the wife has no concern. H e  it3 entitled to the 
use and possession of the property during the joint lives of himself and 
wife. During this period the wife has no interest in or control over the 
property. I t  is no invasion of her rights, therefore, for him to dispose 
of i t  a t  his pleasure. T h e  limit of this right of the husband is that  he 
cannot do any act to the prejudice of the ulterior rights of the wife." 

7 .  A lease by the husband alone, without the wife's ;loinder, is valid 
during coverture, because h e  is entitled to the possession, Income, increase 
or usufruct of the property during their joint lives. Greeuville v. Gornfo,  
161 R. C., 341; Simonfon v .  Cornelius, 98 N .  C., 437. "He is entitled, 
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during the coverture to thc full coutrol and the usufruct of the la~it l  to 
the exclusion of the nifo." K c s t  7%. R. l?.. 140 N. C., 620. ,2nd he is the 
ahsolute owncr of such rents and profits. C'lapp v. Stoughfon, 10 
Pick., 462. The  husband was considered the owner of sw11 rents and 
profits at conlnlori law, and none of the 1)roperties and incidents of this 
part ic~ilar  estate ha re  been changed or altered in their nature ant1 char- 
acter by statute or by constitutional provision in S o r t h  Caroli~la.  I t  d l  
he obserred that A\rt. S, sec. 6 of the C'o~~stitntion drals nit11 tlie "solc 
and separate property" of married -\\omen; arid tlie 3Iarti11 Act of 1911 
(C. S., 2507) llas been construed as not :~ffccting estates held by husbautl 
and ~ ~ i f e  as tenants by the entirety. .Jonec c. ~ S r n i f h ,  149 IT. C., 31;. 

The source of this right is stated in 30 C. J., 567, as follows: ' T h e  
1.ig1it of the I~nsbantl at commo~i l a ~ r  to the rents mld profits of land held 
1)- him a~rtl his wife as tellants 1)y thc cutircty tloes not spring from thc. 
l)(mdiar nature of the estate, and is llot an incidmt thereto, but it is ii 

right ~\llicIi inures to the huqbantl from the general principle of tlie corn- 
nlon la11 which \ ests ill the husband, j u r e  xcoris, the rents and profits 
of his wife's lands during coverture. I n  other ~vords the col11rno11-law 
rule that the l~usbalitl is e~ititle(l to r c l~ t s  and profits of his wife's lands 
is as appliral)le al lere she holds a joint title as nhere  she hold? wle 
title." 

h. TTTliere an estate is conveyed to a man and woman who are not 1111s- 
1m11cl and wife, hut who aftern-ards i~ltermarry,  as they took originally 
1)y moieties, they will continue to hold said estate by inoieties after the 
i~~a r r ingc .  Hence, there is nothiiig in the relation of Iiusband anti wife 
~vliich p r e r e ~ ~ t s  them from taking originally aild thereafter holding their 
~nterests  as tenants in common, if they so desire. Ilig7tsmith a. Page, 
1.5s S .  C., 226.  The intention appearing, a conreyance may be made to 
I~usband and wife as tenallts in common; but otherwise they - \ d l  take 
I,- the entirety n i t h  right of surrirorehip. W h i t e  v.  Goodlcin, 174 
S. C., 723; I I o l l o ~ c ~ a y  v.  Green, 167 N. C., 91. However, in the absence 
of an expressed contrary intention, a tenancy by the entirety arises when- 
ever an  estate is conveyed or devised to tn-o persons, they being. v h ~ n  it 
is PO conveyed or derise(1, lluqhand an(l wife. Sote ,  Am. Dcc., 378. 

TT7hcthcr 1111ibantl and r i f e  take as tcriants in common or as: tenants 
hy the cntirety is to be gathered from the instrument ~vhich  passes the 
estate to them, and 1~11en the intention appears therefrom that  they 
should take an estate as tenants i n  common, i t  must prevail, and "such 
has heen the rule from an  early period in the history of the English law." 
I s l e y  .c. Sellers, 193 K. C., 374; Fulper v. Fzilper, 54 N. J. Eq., 431. 

9. Ail absolute d i ~ o r c e  clestroys the uuity of husband and wife, and 
therefore converts an estate by the entirety into a tenancy in common. 
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J I c I C i n ~ o n  v .  L'aulX, 167 N. C., 411. But  not so in case of divorce 
11. w e ) l s a  et f l ioro,  as sucli divorce does not destroy the marital  relation- 
A i p  of liusbaiitl aud wife. E'reeman v. B e l f e r ,  173 S.  (I., 581. 
10. I t  f o l l o ~ ~ s  necessarily from wliat is said above that  an estate by 

tlie entirety is not, and ca~inot be, subject to dower or curtesy. Agar v. 
S f r e e t e r ,  153 Xicli., 600; L)onovan  v .  Gr i f i t l z ,  215 No., ; 40. 

11. Wliile the husband is entitled to tlie possession of an estate licld by 
the e~i t i rc ty  and to take the rents and profits arising tlierefrom during 
covcrturr, with ininiunity of said estate from attachment or sale under 
twcution, yet in a proceeding for alimony without divorce under C. S., 
16G7, tlie usufruct of tlie property may be subjected to the payment of 
:ti1 a r a r d  for the wife's reasonable subsistence and tha t  of tlie childre11 
of the marriage, togetlier with counsel f w s  as alloued by ch. 123, 
l'ublic Laws, 1021. l l o l t o n  1.. I lo l to lz ,  IS6 I\'. C., 3:s. This is ~ i o t  a 
jutlgiiieiit on a "debt" of the husband in tlie ordinary sense of the word, 
hut an  approlwiation or allotment under the police power. A n d e r s o n  c. 
- l n i l e r s o ~ ~ ,  183 S. C., 143. And to satisfy such a judginent, possession 
for a time of a reasonable part  of the estate niay be assigned to tlie ~vi fe .  
I l o l f o n  v. I l o l t o n ,  supra .  

12, Xeitlier party is entitled to partition. J o n e s  v. S m c f h ,  149 W. C., 
317; 13 R. C. L., 1116. 

111 1 Wasl ibun~  on Real Property ( 5  ed.), p. 706, it  is said:  "A still 
Illore peculiar joint estate is that  which belongs to a husband and mife, 
where the same is conveved to them as such. I f  a man and woman. 
tenants in common, marry, they will continue to hold in conlmon. Bu t  
if the estate is conveyed to tlieni originally as husband and mife, they 
are neither tenants in common nor properly joint tenants, though having 
the right of survivorship, but a re  what arc  called t ennu t s  by en t i r e t y .  
Klii le such estatcs ha\-0, like a joint tenancy, the quality of survivorship, 
rliry differ fro111 that  in this essential respect, that  neithei, can convey his 
or lier interest so as to affect the right of survivorship in tlie other. 
Thry  are  not seized, in the eye of the law, of moieties, but of entireties. 
111 such cases, the s u r ~ i r o r  does not take as a new acquisition, but under 
tlie original limitation, liis estate being simply freed from participation 
by tlie other;  so that  if, for instance, the wife survive!3 and the? dies, 
her heirs would take to the exclusion of the heirs of the husband. S o r  
can partition be made of tlic estate." 

13. I t  lias been held that an  action by husband and wife, involving 
title or possrssion to lands held by the entirety, will n l ~ t  be barred by 
the statute of linlitations as to one unless i t  bars both. J o h n s o n  v. 
E d w a r d s ,  100 N. C., 466. 

14. A sale by husband and wife and a dirision of the proceeds ends an 
rqtate. by the entirety. N o o r e  v. I ' r ~ i s f  CO. ,  178 S. C., 1-18. But i t  may 
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be otherwise where sale is made and one dies before division of purchase 
nloiiey. Is ley v .  Sellars, 153 N. C., p. 378. 

15. A tenancy by the entirety may exist in larids whether the estate 
be in fee, for life, or for years, and whether the same be in possession, 
re1 ersion, or remainder (30 C. J., 566) ; but in this jurisdiction it is held 
that there can be no estate by tlie entirety in  personal property. T u r -  
lington v. Lucas, 186  N. C., 283. 

16. Where land is conveyed or devised to a husband and wife for and 
during the tern1 of their natural lixes, or during the life of the survivor, 
n i t h  reiilainder to their heirs in fee, said husband and nife,  under the 
rule in Shelley's case, take a fee-simple estate as tenants by the entirety 
in the property so conveyed or devised. Iloherson 1;. G r i f i n ,  18.5 
N. C., 38. 

17. The  above rules apply to devises to liusband and wifc, and also to 
contracts to convey land to husband and wife. S f n m p c r  7%. ASfamper, 121  
N. C., 232. They likewise apply to a gift or devise to liusband and n i f c  
"during their natural lives." S z m o n f o n  v. Cornelius, supra. 

13earing in mind the a b o ~ e  characteristics and incidei~ts of ail estate 
held by husband and wife as tenants by the entirety. we tliiuli it  is clear 
that the trust deed made by plaintiff aild her l l u s b a ~ ~ d  to TV. T. Bass, 
trustee, for the use and benefit of plaintiff's husba~id,  is such a contract 
betncen a husballd and wife, affecting the real estate of the nifc,  ah  
comes within the provisions of C. S., 2515, requiring the probate officer, 
as a condition precedent to the validity of tlie conveyance, to certify ill 
his certificate of probate that, at the time of its execution and the wife's 
1 ) r i ~ y  examination, sue11 contract n a s  ('not unreasonable or injurious to 
her." This har ing  been omitted, i n  tlie instant caw, the deed in ques- 
tion is void as to the plaintiff. Xingleton 21. Cherry,  168 N.  C., 402. 
See, also, Xims 21. R a y ,  96 N .  C., 87. 

I n  ,\'eedllarn v. Branson, 27 K. C.,  426, a deed of trust x a s  executed 
by John Needham and wife to Hugh  Naffitt,  in which the grantors 
u11tIertook to convey lands lieltl by then1 as tc~nants by the entirety, to 
securo tlie payment of a debt; but as to this deed of trust, tlie wife was 
not prir i ly examined. There mas a foreclosure under the power of salc 
and the defendants held directly or by lileslie collrcyailces from the. 
trustee. Tllercafter, upon the death of Jolin Needham, his wife brought 
suit to recover the lands, alleging that  the deed of trust to hlaffitt was 
void and that she \\as entitled to the whole estate as survi\or of her 
husband. Plaintiff was allowed to recover. Daniel, J . ,  speaking for 
the Court, said: "The decd to llaffitt did ]lot conr-cy Mrq. Seedl~:~ni 's  
interest in the land, as she 1% as not privily examined, as the lam directs." 

I n  Cornith 7 % .  E m e r y ,  63 Vt., 503, speaking of the character of the 
nifc's interest in lands held by the entirety, it  was said:  "Such an 
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estate is  t h e  real  estate of a mar r ied  woman, al though her  husband is  
joined with her  i n  t h e  title. I t  is  tlie real estate of ~ a c h . "  h i d  i n  
Bynum v. l T r i c ~ c r ,  141 S. C., 95, i t  was held t h a t  a conreyance of lands 
held by t h e  entirety, executed by t h e  h u s t m d  alone, would give t h e  
g r m t e e  110 riglit to  cu t  the  t imber  s tanding thereon. 

A tenant  by t h e  ent i rety has  been held to  be a freeholder within t h e  
meaning of tha t  t e r m  i n  a s ta tu te  relat ing t o  public improvements on 
the  petition of a rcr tain number  of freeholders. X a ~ t l e n  v. B a r l e y ,  
174 Ind. ,  6 2 0 ;  IlinX.lcy v. B i s h o p p ,  152 U c h . ,  256. 

T h e  judgment  i n  favor  of plaintiff must  he uplield. 
Llffirn~ed. 

LEV1 H. WADE V. STATE HIGHWAY CORIRIISSION O F  NORTH CARO- 
I,ISA4 A X D  nrAT;\'E COUNTY HIGHWAY CO?IIlIISSIOS. 

(Filed 21 September, 1!)24.) 

1. Condemnation - Conipcnsation - Damages-Statutes--Constitutional 
Law. 

The right of the owner of land to compe~~sation for his land, taken by 
condemnation for n public use, is for compensatiol~ in tlw manner and to 
the extent fixed by the Legislature. 

The method by which the owner of land is c~mp€!llsat€d for the taking 
thereof by condemnation for a public use is the remedy provided by tlie 
Leyislature by statute to meet the constitutional requirement, nhich may 
be changed by the leqislatire nil1 by allowing as  an offsclt to the amount 
recoverable either all benefits or those sl7ecially accruinq to the land, or 
none a t  a l l ;  a l ~ d  tlie statute in force a t  the time of trial is the one appli- 
cable, and not a forn~er  statute, of nhich the later one i c %  amendatory. 

I \ ~ ~ ~ . k ~  by  defendant f r o m  L y o n ,  J., a t  F e b r u a r y  Term,  1924, of 
WAYXE. 

Civil action to  recover damages resulting f r o m  t h e  relocation of a 
public road th rough  lands of t h e  plaintiff. 

F r o m  a re rd ic t  and  judgment awarding plaintiff t h e  sun1 of $200.00, 
t h e  S t a t e  H i g h w a y  Coinmission appeals, assigning errorri. 

H u g h  Dor tch  and  Dick inson  d F r e e m a n  for p l a i n t i f .  
K e n n e t h  C .  Boya l l  and IV. L. Cohoon  for de fendan t .  

STACY, J. T h e  single exception stressed on t h e  argument  and  chiefly 
relied upon i n  defendant's brief is  thc  one addressed t o  t h e  following 
portion of tlie charge :  
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('You l m ~ e  heard the evidence and it is for you to say whether or 
not the damage to the land has been greater than the special benefit 
accruing to it, and if you so find w h a t e ~ e r  amount you find will be 
your answer to this issue. But  if you find the special brnefit is greater 
than the damage you would ansn r r  the issue 'Nothing'." 

At  the time of the relocation of the road in question and vhcn this 
w i t  was institutetl, the rule for the adm~asuremcnt  of damages n a s  as 
stated by the tr ial  court in his charge. Ch. 2, see. 22, Public Laws, 
1921; Lanicr  c. Green?;illc, 174 K. C., 311. But  subsequent to the 
ilistitution of the suit and before trial, the Legislature nme~idetl the 
law by addi~lg  : "And in  all instances the gmeral  and special bcnefits 
shall be assessed as off-sets against damages," etc. Ch. 160, sec. 6, 
Public La~r-s, 1923. Hence, thc law as arnel~detl ant1 in force a t  the 
time of trial sliould h a l e  been f o l l o ~ ~ e d  in determining the anloul~t  
plai~lt if l  n a s  elititled to recoTer. Such nils the holding in X i l l e r  c. 
L l s h c ~ j l l l e ,  112 S. C., 7,50, a case presenting practically the same ques- 
tion. There it v a s  said : 

"Tlie rule laid down by his Hoiior lins been the settled ruling of this 
Court, but i t  n a s  expressly altered as to all contlemnation proceetlings 
i~ist i tutrd in behalf of the deferidal~t by sec. 16, ch. 133, Prixate Lans,  
1W1. I t  is true, this was enacted 28 February, 1891, after these pro- 
ceedings n ere begun. Bu t  the rcrtlict assessing the darnages n as ren- 
tlercd tlirrmfter, a t  August Term, 1891. This i s  merely a change of 
rcmetly. Wllethtr thc defendant call rcduce the danlages by all the 
hcllefits accruing to the plaintiffs, or ouly by those benefits special to 
the plaintiffs, rests with thc so~crc ign n h m  i t  confers the exercise of 
the right of eminelit domain. When, after proceedings begun, but be- 
fore tlic t ~ - i d ,  the Legislature struck out all right to an? henefits as all 
offsct, it  n a s  held valid. R. I?. 7'. 1ln7l. 67 Ill., 99. F o r  the same 
reason, the present act, which este~ltls the assessment of benefits to all 
rcce i~  etl by the lando\\ner, instead of a restriction to the special benefits, 
is ralitl. -111 the landonncr can claim is that  his property shall not 
be talirn for public use nithout comper~sation. Compensation is had 
\rlirn the balance is struck betveen thc damages and benefits conferred 
on him by the act coml~lained of. T o  that, and that  a l o n ~ ,  he lias a 
constitutional and rested right. The  Legislature, in conferring up011 
the corporation the exercise of the right of eminent domain, can in its 
discretion require all the benefits or a specified payt of them, or forbid 
any of them to be assessed as offsets against the damages. This is a 
~ua t t e r  nhicll rests in its grace, in which neither party has a vested right, 
arid RS to n-hich the Legislature can change its mind always before 
rights are settled and T mtcd by a verdict and judgment." 
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And further speaking to the question of policy in Elks v. Comrs., 
179 N. C., 241, where the whole matter is discussed a t  length, Clark 
C. J., said:  "The distinction seems to be that  where the improvement 
is for  pr i ra te  emolument, as a railroad or water power, or the like, 
being only a quasi-public corporation, the condemnation is more a 
matter of grace than of right, and hence either no deductions for benefits 
are usually allowed, or only those which are of specid benefit to the 
owner, but where ,the property is taken solely for a public purpose, the 
public should be called upon to pay only the actual damages, after 
deducting all benefits, either special or general." 

F o r  the error as indicated, there must be a new t r ia l ;  and it is so 
ordered. 

New trial. 

J. II. \T'HITIC A X D  J. E. WHITE, TRADING AS J .  H. & J. E. WHITE, v. M. IT. 
EVANS, ADJIR. OF J. ITT. LANGDALE, DECEASED. 

(Filed 24 September, 1924.) 

Deceased Persons-Evidence-Statutes-Appeal and Error-Prejudice. 
Where a father is sought to be held liable as an original promissor to 

pay a debt for the son for goods sold and delivered to the son, in an 
action against the administrator of the deceased father, testimony of the 
plaintiff that the deceased father had sent him to the son for collection 
of a certain amount thereof is concerning a transacl ion hetween the 
plaintiff and a deceased person, prohibited by C. S., 1793, and is reversi- 
ble error, though conflicting inferences may be drawn therefrom. 

,IPPI:AL by dcfeildant from Brown, J., a t  May Term, 1924, of BERTIE. 
Civil action to recover against the estate of J. W. Langdale for goods 

sold mid delirered to Charles and F rank  Langdale, sons of the  deceased, 
it being alleged that  the father of the two boys had become responsible, 
on his original promise, for the payment of the account. 

Verdict and judgment for plaintiffs. Defendant appeals. 

Gillam d Dacenport fo r  plaintiffs. 
lTrinsfon d JIatthews ant1 Craig d2 Pritchett  for  defendant. 

STACY, J. This is an  action brought by plaintiff against the ad- 
ministrator of the estate of J. W. Langdale to recove]. on an account 
for goods sold and delivered to Charles and F rank  Lmgdale, sons of 
the deceased, it being alleged that  the father of the two boys, during 
his lifetime, had agreed to become originally responsible for the ac- 
count. Taylor v. Lee, 187 S. C., 393. 
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J. E. White, one of the plaintiffs, was permitted to testify that  on 
one occasion he went to F rank  Langdale and collected $25.00 on the 
account. H e  added: "I told him that  I needed some money, and 
that his father had sent me to him." Motion by defendant to strike 
out this remark;  overruled and exception. I t  will be observed that  
this action is not against Charles and F rank  Langdale. The  adminis- 
trator of the estate of J. W. Langdale alone is being sued. This bit 
of evidence permits the inference, a i d  it was so argued to the jury, that  
the deceased, by sending the witness to his son for payment, thereby 
recognized his own liability for payment of the account. This neces- 
sarily involved a personal transaction or communication with J. W. 
~ a n g d a l e ,  who is {lorn dead, and such may not be offered as evidence 
against his administrator under C. S., 1705. 

I n  reply to this position, it is said the objectionable part of the 
testimony of the interested witness is also susceptible to exactly a con- 
trary inference, namely, that  the deceased sent the witness to F rank  
Langdale for collection of the account because he  did not recognize 
ally personal responsibility for its payment. I t  is, therefore, contended 
that, eren if objectionable, the admission of such evidence was harmless, 
as the jury might haye drawn either conclusion from it. To accept 
this view would be to set the statute a t  naught by a balance of inferences 
from incompetent evidence. We are  n o t  to disregard the 
statute on a doctrine of inferential chances or probabilities as to its 
effect upon the jury. The  law is otherwise. No exception of this kind 
is to be found in the statute. 

W e  think a fa i r  test in undertaking to ascertain what is  a "personal 
transaction or communication" with the deceased about which the other 
party to i t  cannot testify is to inquire whether, in case the witness testify 
falsely as to what transpired between them, the deceased, if living, could 
contradict it  of his own knowledge. C a r e y  v. C a r e y ,  104 N .  C., 171. 
Death having closed the mouth of one of the parties, it  is but meet that 
the law should not permit the other to speak of those matters n-hich are 
forbidden by the statute. Ncn  quite often understand and interpret 
personal transactions and communications differently, a t  best; and the 
Legislature, i n  its wisdom, has declared that  an  ex parte  statement of 
such matters shall not be received in evidence. Such is the law as it 
is written, and we must obey its mandates. 

The  admission of incompetent e~ridence, as abore indicated, entitles 
the defendant to a new t r ia l ;  and it is so ordered. 

New trial. 
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STATE v. ERNEST DOSS. 

(Filed 24 September, 1024.) 

1. Seduction-Statutes-Instructions-Supporting Evidence. 
Where there is supporting testimony of the woman in her statutory 

action for seduction, to nit ,  the carnal intc?rcourse with an innocent and 
virtuous woman, induced by promise of marriage, an instruction \I hich 
eliminates the necessary supporting eridei~ce of the woman to only the 
element of the promise of marriage is reversible error. (2. S., 4339. 

2. Same-Questions for Jury-Statutes. 
The weight and credibility of the evidence supporting that of the 

woman, upon the trial of seduction, under C. S., 4339, is for the jury, if it 
comes within the requirement of being legal evidence, lion-ever slight it 
may be. 

APPEAL by defendant from Allen, J., at  March Term, 1924, of LEE. 
This was an  indictment against the defendant for seduction of Eliza- 

beth Bryant,  an  innocent and virtuous woman, under promise of inar- 
riage. There was a verdict of guilty and judgment was rendered from 
which defendant appealed to the Supreme Court. 

The  only material exception and assignment of error mill be coil- 
sidered in  the opinion. 

Attorney-General Hanning, and Assistant Attorney-General Nash f o r  
the State. 

D. B. Teague and H .  F .  Seawell for defendant. 

CLARKSON, J. T h e  defendant was indicted under C. S., 4339; which 
is as follows: "If any man shall seduce an  innocert and virtuous 
woman under promise of marriage, he  shall be guilty of a felony, and 
upon conviction shall be fined or imprisoned a t  the discretion of the 
court, and may be imprisoned in the Sta te  Prison not exceeding the 
term of five years: Provided, the unsupported tes t imon,~  of the monlan 
shall not be sufficient to convict; provided further, t l ~ t  marriage be- 
tween the parties shall be a bar to further prosecution hereunder. But  
when such marriage is relied upon by the defendant, it  shall operate 
as to the costs of the case as a plea of nolo contendere, and the de- 
fendant shall be required to pay all the costs of the action or be liable 
to imprisonment for nonpayment of the same." 

l 'nere are three elements i n  this crime: (1) The carnal intercourse; 
( 2 )  With  an  innocent and virtuous woman; ( 3 )  Induced by promise 
of marriage. 
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r , 1 he statute, I~owever, has this prox iso : "Prol; idcd,  the uiisupported 
testimony of the woman shall not be sufficient to convict." 

There are  three essentials to a con~iction.  A11 the elemci~ts must 
be proled by supporting testimoiiy. The  court belo~v charged the jury 
(to n l ~ i c l ~  charge exception v a s  taken and error assigileil) as follon-s: 
'(So it is necessary for you to understand this statute, n l ~ i c l ~  iunlres it 
a felony, that  is, an  offense punishable by imprisonment ill tliv State's 
Prison, to seduce a virtuous and innocelit noliian untlcr :r proiliiw of 
rimrriage; the l a ~ v  is so careful about i t  that it  goes lurt1it.r a ~ l d  wys 
that the case is not niatle out u111ess the State produces autl has some 
supporting evidence as to tlle promise of marriage." 

The vice complained of is  that  the charge of the court belon cxpressl~ 
liillited the necessity for t e s t i m o n ~  to support that of the lroiecutrix 
to  one essential of the criiue, liamely, the promise of marriage, and 
inipliedly states to the jury t11:rt as to the other t n o   essential^ of the 
crime the testimony of the prosecutrix need not be supported. Xovllerc. 
in the cliarge is this crror corrected. The  inaxim applies of ' Cuszl5 
omtsaus p ~ o  omisso  liabentlzc, c , t .  -1 c a v  oinittccl is to be held as (in- 
tentionally) omitted." T r a y  Lat. Max., 67. 

I n  S t a t e  v. X o o d y ,  172  N. C.,  968, it is said:  
"There are three essential elements of this c r i ~ i ~ e :  First, the scduc- 

tion ; second, the innocence and virtuousness of the n oman ; third, tlie 
promise of inarriagc inducing consei~t of tllc nomall to the icsual act. 
S. v. I'acc, 159 S. C., 462;  S. v. Cline, 170 N. C., 751. The  prosecutrix 
testified to tlie defendant's promise of marriage;  that  she n a5 persuacled 
by it to have sexual intercourse nit11 him, and that she n as a 1 irtuous 
and i~niocent woman, rimer liaving comniittcd the act nit11 ally other 
man." 

First, as to her virtue and innocence there x a s  supporting testimony, 
as the State called witnesses n l ~ o  stated that  the character of t l ~ c  1wow 
cutris  has always been good prior to this occurrence. TTre l i a ~ e  held 
this to be sufficient as supporting testiinony within the riica~li~lg of t h t~  
statute. S. v. Alfallonee,  154 TY. C., 200; ,Y. L'. Ilorton, 100 N. C., 443; 
S. I ? .  Cline, s u p r a ;  8. v. S h a r p e ,  132 Mo., I71 ; S. 7,. I Ie i ir i tX,  51 I o n a ,  
469; S.  v. Bryan, 34 Karl., 72;  Zabr i sh i e  o. S t a t e ,  43 W. J .  L., 644. 

Sccond, the seduction was shonn both by the teqtirnony of the prose- 
cutrix and the admission of the deferldant and by the circumstances 
othervise appearing in the case. 

Third, this brings us to a consideration of the main contcntioii of' 
the defendant's counsel, that  there is no supporting testimony as to the 
promise of marriage. 

I t  must be borne in mind that  n e  are  not passing upon the -eight or 
strength of the evidence in any of these instances, but only upon the 



216 I X  THE S U P R E M E  COURT. 1188 

question whether there is any testimony which is  supporting in the sense 
of that  word as used in the statute. W e  are of the opinion that  there 
is, and however unconvincing or inconclusive i t  may be, i t  was for the 
jury to determine its weight. S. v. Ferguson, 107 N. C., 541. 

Fo r  the reasons given, there must be a 
Xem trial. 

GEOIiGIS TI'. GOLDING v. FOSTER fi CAT'INESS. 

(Filed 21 September, 1924.) 

Contracts-Vendor and Purchaser-Conditional Acceptance of Order of 
Purchase-Carriers. 

An offer to buy does not become a contract unless unconditionally 
aecel)tcd, or, w h e l ~  tlie acceptance is upon condition, until this coudition i h  

:~ccrl)tetl by tlie proposed purchaser; and where a carload of potatoes has 
been ordcred by telegraph to be shipped that day, but were shipped sev- 
c m l  days tlicreafter without further agreement, the proposed purchaser 
may refuse to receive it from the  common carrier, and no contractual 
liability will attach to him. 

A \ ~ ~ ~ ~ ~ : . u ,  by tlcfc~itlnnts from Daniels, J., at June  Terni, 1924, of CAR- 
TkRET.  

Civil action to hxorcr  the price of a carload of potatces. 
r p o ~ ~  denial of liability and issues joined, there was a verdict and 

ju t lgme~~t  in favor of plaintiff. Defentlants appeal, assigning errors. 

('. R. Wheatley f o r  plaintiff. 
CI'~-al{arn 11'. Duncan f o r  dcfendanls .  

STACY, J. Plaintiff, a resident of Carteret County, brings this actiou 
against Fos tw 6. Caviness, partners, doing business in the city of 
Greensboro, N. C., to recover the value of 150 barrels of sweet potatoes 
shipped by plaintiff to defendants on 10  February, 1923 

After exchanging telegrams relative to the price of Porto Rico pota- 
toes for prompt shipment, the defendants, on 2 February, sent the 
plaintiff the following message : "Ship hundred fifty barrels Porto 
Ricos today. Wire  car number." I n  reply to this order, plaintiff 
ansn-ered on the same day :  "Will ship Monday." Thl3 potatoes were 
not shipped on Monday, 5 February. Whereupon defendants wired 
plaintiff, on Wednesday, 7 February, as follows: "When are  you going 
to  ship potatoes? Booked shipment. h s w e r  quick." Plaintiff did not 
answer this telegram, but shipped the potatoes on 10 February, three 
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days thereafter. Defendants declined to accept the potatoes, when noti- 
fied of their arrival by the railroad company on 14 February, because 
~ i o t  shipped according to instructions and as they were compelled to go 
upon the market and purchase other potatoes to supply their trade. 

I11 explanation of why he failed to answer defendants' telegram of 
7 February, plaintiff said he had written a letter on Tuesday, 6 Feb- 
ruary, advising defendants that  he was unable to ship on account of 
rea ther  conditions. There mas evidence on behalf of the defendants 
that they never received this letter. Plaiiitiff also tcstified that  lie 
wired defendants on Saturday, 10 February, a t  time of shipment, giving 
car number, as requested, but receipt of this message was denied by 
defendants. 

Assuming the jury found that plaintiff's letter of 6 February n a s  
received by tlie defendants, there is nothing on the record to show its 
colltents, other than stated above, and such was not sufficient to relieve 
the plaintiff from the necessity of answering defcndai~ts' telegram of 
7 February. N o  binding contract had been made prior to that  time 
(13 C. J., dSl) ,  and the defendants' message, in terms, called for 
"ansn-er quick." Nor  would plaintiff's telegram of 10 February suffice, 
even if sent and delivered, which is denied. Leifie1 v. H a l l ,  168 N .  C.. 
407. 

Defendar~ts' order of 2 February n a s  for 150 barrels of potatoes, to 
be shipped that  day. Plaintiff's reply that  he  would ship on the fol- 
loving Monday, three days later, amounted to a refusal to accept the 
offer as  madc, and constituted a counter-proposal to ship at a later 
date. Wilson v. Lunzber  Co., 180 N .  C., 271 ;  U.  AS. H e a t e r  C'o. 1 % .  d p p l e -  
baunz, 126 Nich., 296. There was no acceptance of this countcr-pro- 
p o d ,  unless the defendants' silence could be taken as equiralent to 
assent. X a y  v. i l Ienzies,  184 S. C., 150. But  eren if this be true, the 
plaintiff failed to ship according to his own offer. The dc~fendarits' 
telegram of 7 February called for an immediate answer, a d  there 
is nothing on the record to justify plaintiff's delay in tliiq respect. 
6 R. C. L., 614. The minds of the parties never met, and no hinding 
contract has been established upon nhich  plaintiff may rt7covcr. 

Speaking to a sirnilar situation, in Cozar t  v. H e r n d o n ,  114 N. C., 
232, S h e p h e r d ,  C. J. ,  said:  "It is well settled that  in order to constitute 
a contract there must be 'a proposal squarely assented to.' I f  the pro- 
posal be assented to with a qualification, then the qualification must go 
back to tlie proposer for his adoption, amei~tlnient or rejection. I f  the 
acceptance br not nnqualified, or go to the actual thing proposed, then 
there is no binding contract. A proposal to accept, or acceptance based 
upon terms rarg ing from those offered, is a rejection of the offer. 
1 Wharton Cont., 4. (The respondent is at liberty to accept wholI,~, 
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or reject ~vholly, but one of t h e  things he  must do;  for if he  answer, 
not rejecting, but proposing to accept under some modification, this is 
a rejection of the offer.' 1 Parson Cont., 476. ' I t  amounts to a counter- 
proposal, and this must be accepted and its acccptancc> conin~unicatc(l 
to the proposer; othernise there is no contract.' Po1loc:k Cont., 10." 

And of like tenor is the language of Jlr .  Just ice W a s l ~ i n g t o ~ z ,  in 
Eliason v. I lenshaw, 17 U. S., p. 228: " I t  is an  undeniable principle of 
tlie law of contracts that an offer of a bargain by one puson  to another 
iinposes no obligation upon the former until it  is aecept2d by the latter, 
according to the terms ill which tlie offer was made. Any qualificatioli 
of, or departure from, those terms invalidates the offer, unless the same 
be agreed to by the person who made it. Until the terrns of the ngree- 
nicnt have received the assent of both parties, the riegcltiation is open, 
and imposes no obligation upon either." 

The case is unlike Crook v. Cozcan, 6-1 N .  C., 743, the '(carpet case," 
for there a contract had been consummated aud the parties were not 
dealing with perishable goods to be sold to the trade, as in the instant 
case. 

The  principles of law applicable to the facts here prescwted are  stated, 
with citation of authorities, in Green v. G r o c e y  Co., 153 N .  C., 409: 
R l ~ c ' l i ~ r  1.. Sanders,  182 N .  C., 607, and Jeanette v. I Icvey ,  184 N .  C.. 
140. An  examination of these cases, and the principles they illus- 
trate, will suffice to show that  the plaintiff here has failed to estab- 
lish any enforceable contract. 23 R. C. L., 1280. U p o l ~  the record, thp 
dcfendants' motion for judgment as of nonsuit should have been allowetl. 

Reversed. 

ATTANTIC COAST I,INI~> RAIT,ROrlD C'OJIPANT r. TOWN O F  
SAXFORD ET AL. 

(Filed 24 September, 3924.) 

1. Appeal and Error-Certificates of Opinions-Procedul-e. 
Where an appeal has b e ~ n  taken to, and decided by, tlie Supreme Court, 

wherein an incorporated city has been enjoined from e~~forcinip mi ordel 
assewing the abuttinq owner of lands upon a street for iml~rovement- 
tllercon, any further action of the city therein before the decisiori has 
bepn certified down to the trial court is void. 

2. Municipal Corporation-Cities and To\ms--Street Improvements-Stat- 
utes-Assessments-Notice. 

Where a city has been enjoined in an action from eni'orcinq an assess 
ment against abutting property of the owner for street improvemcntq. 
under a statute proridinq for notice and right of appc:~l from the eo~n- 
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missioners to the Superior Court, any further proceedings as to the 
assessments n itllout giving the on ner the statutory notice deprives him 
of his statutory riglit, and is void; and the fact that the notice given n a s  
lentlcred ineftectual by thc injunction does not relieve tllc city of its 
stntutory obligation to give the notice after the injunction has been rnadc 
iaogerative in the due course and piactice of the courts. 

DCFESDAKTS appealed from a judgment rendered by .illidj/rtte, J., at 
Chambers, 4 June,  1044. From LEE. 

Charles  G. Bose and  I l o y l e  cC. I Ioy le  for  p l a i n t i f s .  
TT'iUiams h SVilliams for defendants .  

Ah4ars ,  J. The  disposition of a former appeal in this case is reported 
in 186 K. C., 466. I t  was thought advisable, as stated in the opinion, 
to postpone the final determination of the questions presented until all 
pertinent circumstances were niade to appear i n  the mariner autliori~etl 
by the acts under ~ l i i c h  the defrn(1ants ne re  then proceeding. T h e  
opinion x a s  filed 011 14 SOT enther, 1923, but m-ns not certified to tlie 
Superior Court of Lee County until 3 December. 3Ieantimc, on 20 
Sovember, the defendants passed an  ordinance making permanent 
assessments against the plaintiff for paving portions of certain streets 
in Sariford. 

Judge nlidyettc held that the attempted assessments of 20 ;"r'o~ cinbrr 
were invalid. TVc approl e this conclusion. The  defendants seem to 
h a l e  proceeded upon the assuinl)tion that  it n a s  not iiecesary to anni t  
the certification of the opinion rendered on appeal, but in this respect 
tlicy n-ere in error. Tliey had. no legal right to niake a f i~ ia l  assessment 
against the plaintiff's p ~ o p r r t y  before the opinion had been certified to 
the Superior Court and wliile the questions presented on the al)penl 
Trcreyet i n  fieri. C. S., 6,57, 659, 1-113, 1-11?; Rule 35 (185 N. C., 801) ; 
J o h n s f o n  v. R. I?., 100 S. C., 504. 

The  purported asscssinents m r e  nlade under tlie provisions of chapter 
1.5 of the Private L a m  passed a t  the Extra  Session of 1991. Section t5 
provides that  the board of aldermen shall cause a ~ r r i t t c n  notice to he 
scrT ed on all owners of a b u t t i ~ ~ g  property affected by tlic i n ip ro~  e n i e i ~ t ~  
at least ten days before tlie filial assessments are niade, and that ally 
aggrieved person shall h a l e  the right, within ten days after tlie assess- 
n l r~ i t  has been filed ni th  the clerk, to file -\\it11 the clerk in like nlarliier 
his objrctions thereto, and to appeal from the decision to the liest term 
of the Superior Court. The  dcfenilant~ failed to g i ~ e  such notice to the 
plaintiff. True, they gave notice, on 20 April, 1923, that  the final 
assessnieiits would be made on 15 May, but a restrainir~g order pre- 
vented their proceeding at the tirile deiigunted. Without another notice. 
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how was i t  possible f o r  t h e  plaintiff e i ther  to know whcn and  where t o  
appear ,  i n  order, if i t  felt  aggrieved, to  file objections o r  i n  due  t i m e  
t o  exercise i t s  r igh t  of appeal  to  t h e  Super ior  C o u r t ?  

T h e  fa i lu re  to  give such notice was equivalent to  depriving t h e  plain- 
tiff of r ights  which a r e  expressly conferred by t h e  statute. 

T h e  judgment  is 
,lffirmed. 

DAVIS LIVESTOCK COMPANY v. JAMES (2. DAVIS, DIRECTOR GENERAL 
OF RAILROADS. 

(Filed 24 September, 1924.) 

1. Carriers - R,ailroads - Negligence - Livestock-Evidence-Presump- 
tions-Rebuttal. 

In  an action against the railroad to recover damages for the death of 
a mule, in a carload livestock shipment, in the bill of lading'for which 
was a provision exempting the carrier from liability for injuries caused 
by the inherent viciousness of the animals, etc., the receipt of the stock 
and the death of the mule while in the carrier's possession raises a pre- 
sumption of its actionable negligence, which the carrier may rebut by 
showing tGat the shipment was made in a proper car and. that the carrier 
exercised due care in its transportation. 

2. Sam-Instructions-Appeal a n d  Error .  
Where the bill of lading issued by the carrier for the trnnsportatiou 

and delivery of a carload shipment of livestock contairs the usual pro- 
vision exempting the carrier from liability for injuries caused by the 
inherent viciousness of the animals, etc., and there was evidence on the 
trial tending to show that one of them had kicked over the transom of the 
car and was thrown to the floor and found injured in tra?zsitu by the 
carrier's employee, a charge of the court that relieves the carrier from 
exercising due care after discovering the condition of the mule is reversi- 
ble error. 

APPEAL by plaintiff f r o m  Daniels, J., a t  M a r c h  T e r m ,  1924, of FITT. 
T h e  j u r y  returned a negative answer to  the  issue, ' ,Was  plaintiff's 

m u l e  in jured  by t h e  negligence of t h e  railroad, as  alleged in - the  com- 
plaint  ?" 

N a r t i n  & Sheppard and Julius Brown  for plaintiff 
Skinner & T$'hedbes for defendant. 

ADAJIS, J .  On 26 J a n u a r y ,  1920, t h e  plaintiff delivered t o  the  de- 
fendant  twenty-four mules f o r  carr iage f r o m  Richmond.  Va.,  t o  F a r m -  
rille, Pu'. C. O n e  of them died dur ing  t ransportat ion,  and  t h e  plaintiff 
brought this  action to recover i ts  value. T h e r e  was evidence f o r  the  
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defendant tending to show that  while the train was a t  Emporia, Va., 
one of the brakemen saw the injured mule, with a hind foot made fast 
in a transom, or ventilator, presumably by kicking, and with its head 
and shoulders on the floor; that  its face and one eye were disfigured; 
that it was finally released and then left in the car, and that  i t  was 
dead when the train arrived a t  Weldon. 

The defendant contended that  the loss was due to the mule's vicious- 
ness, and relied upon the plaintiff's agreement, set out in the bill of 
lading, to indemnify the defendant against claims arising out of loss or 
injury caused by "the inherent vice or the wild and unruly condition 
or conduct of any of the said livestock, including self-inflicted injuries." 

The  defendant admitted the  contract of carriage, the receipt of the 
stock, and the death of one of the mules while in its possession. I n  
these circunlstances the loss is presumed to have been attributable to 
the defendant's negligence. Euerpf f  v. R. R., 138 K. C., 68; H o s i e r y  Co. 
v. Express Co., 184 N.  C., 475. The  learned judge observed this priilci- 
ple, and very clearly instructed the jury as to its application, but in 
addition he gave the following instruction, to nhich  tlle plaintiff es- 
cepted: "Now, if this evidence satisfies you that  this mule kicked over 
the door, got his foot caught there, i n  a car that  was a standard car arid 
in good condition, in a train that  was managed and run without negli- 
gence, then the presunlption would be rebutted, and you would answer 
the issue 'Yo.' " 

When the plaintiff offered evidence giving rise to the presumption of 
~iegligencc, i t  mas incumbent upon the defendant to esculpate itself by 
rebutting the presumption; but the instruction complained of excluded 
the jury's determination of the question whether the defendant exer- 
cised due care to relieve the situation after discovery of the mule's con- 
dition a t  Emporia. Tee ter  v. Express Co., 172 N .  C., 616, 618. True, 
the jury were further instructed to answer the issue for tlle defendant 
if they believed all the evidence; but under this instruction they were 
privileged to disbelieve a part  of the evidence and yet return a negative 
verdict merely upon finding that  the mule, by kicking, caught its foot 
above the door of ('a standard car. in good condition. in a train that  was , " 
managed and run without negligence." The instruction as to the opera- 
tion and management of the train was not comprehensive enough to 
include t h e d u t y  which the defendant owed the plaintiff while the train 
was "set off" and the defendant's employees mere trying to release the  
injured mule. F o r  the error complained of, the plaintiff is entitled to a 

New trial. 
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SIIAW T. HASDLE (lo. 

TV. S. SHAW, AD~IINISTRATOR OF W. D. SHAW, DECEASED, v. T H E  NATIONAL 
HL4R'DI,E COBIPBXY, I sc . ,  a CORPORATIOS OF OHIO, A N D  ]\I. J. KORTON. 

(Filed 24 September, 1924.) 

1. Witnesses-ExpertQuestions of Law-Evidence-Bppeal and Error. 
I t  is  a question of law for  the  court, and not of fac t  for the jury, 

whether a witness, who is  introduced a s  such, i s  a n  e s p e r t ;  and if there  
is  any evidence tending to establish this a s  a fact ,  tlie affirmative holdinfi 
of the trial  judge is  not reviewable on appeal. 

Where there is  other evidence tending to show tha t  the death of cle- 
fendant 's  employee was caused by the  negligence of the defendant, in an  
action to recover damages therefor, a physician, who 1 ~ s  qualified a s  an  
expert ,  and who niay testify from his personal observat~on and investiga- 
tion thereof, is  also competent to testify to his opinion tllat the intestate's 
death I\ a s  caused, a s  in this case, by poisonous gases from a n  improperly 
constructed or  worn-out pa r t s  of a gas  engine operating a motor boat in 
nh ich  the intestate was riding in a n  enclosed cabin, when relevant to the 
inquiry. 

5. Same-Evidence-Questions for Jury-Trials. 
The  testimony of an  expert  is  not admissible upon mat ters  of judgment 

within the  Itnowledge or experience of ordinary jurymen. 

4. Same. 
Where there is  evidence tending to show t h a t  the plaintiE's intestate 

met his death by poisonous gases from an  improperly constructed gas 
engine in  a boat nhere in  he was  riding, and furnished ~y the  defendant, 
his employer, to be used within the  scope of his duties testimony of an  
esper t  in such mat ters  t ha t  he had examined the  engine af ter  the injury,  
and i t s  imperfect condition was  such a s  to give out the poisonous gases. 
is  competent, \ \hen there i s  also evidence tending to sl on. that  the con- 
ditions testified to by him had existed a t  the time of the  intestate's deatli 

5. Same-Nonsuit. 
Where there is  evidence tending to show tha t  the defendant, in an  

action to recover damages for  the  wrongful death  of plaintiff's intestate. 
alleged to have been caused by the defendant's negligence, had hired, 
through i t s  rice-principal, a gas motor boat for  the use of the intestate in 
the  scope of his emploplent ,  on which tlie gas engine, owing to i t s  worn- 
ont or  imperfect condition, gave off poisonous gases unc e r  circumstances 
that  caused tlie death of the in tes ta te :  Held, sufficient to take  the case to 
tlie jury and to deny defendant's motion a s  of nonsuit. 

ADAMS, J., dissenting. 

APPEAL by de fendan t s  f r o m  Devin, J., at  April T e r m ,  1924, of 
CHOWAN. 

The m a t e r i a l  f a c t s  are: 



business-"log foreinan." I l e  n a s  in cliarge of logs ill the n oods, seci~lg 
the logs cut tlo~vri and rafted. The  raft  n a s  turned loose on Roanoke 
R i ~ e r  to float (low11 to Plymouth. ,I colored inan in a canoe nent  along 
nit11 the raft  until it  n as met by the defendant compariy's boat. At the 
time of his death Sham v a s  in tlie employ of defendant, tlie Sat ional  
1Ia11dle Cort~pnny, and had bccn for t n o  years. J o e  Dison \ \as  supcriii- 
tcntlcnt under the cleferldalit I f .  J. S o r t o ~ l ,  I\ lio \ \as lilanager. Sliaw 
frequently n c ~ ~ t  to Plymoutli and  returned to his logging n orli oil the 
Coast Line train, nhich  leaves Plymouth about 7 o'clock a. 111. On the 
Sunday before Sllan's (1e:ltll lie qtartctl up  the r i w r  in the co~npnny's 
boat nit11 one Cl~rby,  all cniployec of tlie conipany, but did not go, as i t  
nns  out of ortler and 11ct~lct1 repair*. Joc  I)ison, tllr superintentielit. 
\~itlless for plaintifl, tcctifieil, in part ,  tliat uudcr the direction :nld 
ortlcr.: of 11. J. S o r t o ~ i ,  the n i a~ t : tg (~ ,  11c S ~ T \  X11iler Ja~li.on, and a boat 
u n i  obtaiued from Jackson, nlio said the boat n a s  in prrfcct condition. 
tT:~cli~ol~ \I oulcl not let tlie boat go without his employee, a colored man, 
named John Parker,  an engineer, to run  it.  The coIored man mid Shaw 
lcft ill the Jacksoil boat bctneen 10 :rncl 11 o'clock on Suuday morning. 
The g m t o  run the boat, ahout G2 to 7 2  g:~llons, n a s  drained out of tlie 
tit ftmtl:li~t's boat that  n a s  the11 out of repair. 

"Q. Did you kno~v  for what purpoce lie was going? A. For  con- 
\eiiielice, to get to his raft-that is all I 1mon-. H e  Iiad no business ill 
tllr I~oat .  so f a r  :IS I k ~ i o x .  That  TTas the Xational IIandle Company's 
r:1ft. 

"Q. TTa* tliat part of his tll~ty, 100liirig aftcr the r a f t ?  ,I. yes, s i r ;  
logging. The  company's boat n as broke11 don 11 that  Sunday. I found 
out this bc~tnccii 8 :ind 9 o'c10~li Sm~t l ay  ~iiorning.  I did not sce Sliaw 
~ \ l i c n  lie ~vclit mid ~ n t l c r t o ~ l i  to go in the compm~g's gas boat, or nheii 
I l c ~  n cwt on the company's gas boat. 

"Q. Mr. Dison, tlicre \ \as a hoat tliat the company had that n3.i 
ortli~iarily furiiiclied l~ilil for the Ilurpose of lnalring these trips ! A. I n  
I\ hat n ny do you mean ? 

'((3. The boat lie T T - ~ S  usually perniittcd to use in  rnaliing these t r i p -  
tlic olie you say n a s  hroli~ll  donii? A. Ye%, tliat was the S a t i o ~ i a l  
Handle Company's boat. 

''(2. That n as the boat he was permitted to uqe? -2. Sban n c ~  cr 
usc>tl ally; it n as used hy Mr. Curby to haul logs. 

"Q. Tlie hoat ~ o u  say he undertook to use-it n a s  out of shape that  
day?  A\. Yes. Sliaw left in tlie boat of Mr. Elmer Jackson, of Ply- 
mouth. I sax X r .  Jackson ahout getting the boat. I ~ c n t  to I l r .  
Jackson: aslietl him was his boat in running condition. I l c  said, ' In 
pcrfrct condition.' I asked hinl could Tie get it to go u p  tlic river for a 
raft-ours was brolien down. By n e  I mean tlic Sat ional  Handle 
C o l n p ~ ~ ~ .  H c  said, 'So ,  nnlcss my crew goes.' Parker was his C ~ C T Y .  
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"Q. Did you agree for Parker  to g o ?  A. I didn't have anything to 
do with it. . . . I did not know where they were going-to what 
poilit on the r irer .  I don't remember Norton telling me where he 
wntecl  the boat to go. H e  told me to tell Jackson tha t  he wanted the 
boat to go uutil lie niet the raft. . . . Mr. Sliaw did not h a w  any- 
t l i i ~ ~ g  ill tlie world to do nit11 operating the gas boat. H e  did not have 
any duties to perform on the gas boat. HE' usually came from the log 
woods a l ~ d  w c ~ t  back on the Coast Line train. . . . Neither I nor 
anybody representing the company told hi111 to go out with Curby on 
our boat. ,lfter our boat broke down, he went on Jac1:son's boat, just 
for conreliiel~ce, 011 his ow11 accord. H e  had no direction from the 
conipauy to go, and 110 duties to perform, I do not know when he and 
Curby started out i n  the gas boat. They came to see rue about 8 or 9 
o'clock. I do not 1 i l l 0 ~ ~  whether Shaw came with Curby or not. Curby 
reportot1 to me that  tlie gas boat was broken down, and suggested that  
I nould Iiare to get anotlier boat if he had to go up and get the raft. 
'I'li(w I welit to see Mr.  Sor ton ,  and lie told mc to see if I could get a 
boat. Then I went to see Mr.  Elmer Jackson, to see if I could get liis 
boat. When I told Jackson I wanted the boat, Jackson absolutely 
refused to hire tlie boat to me or the company, and told me that  the only 
condition under which the boat could tow this raft  was that  he send it 
\rit11 his on11 crew, rescrviilg absolute operation and con-rol, a t  so much 
pcr hour. Jackson's boat was regularly engaged in towing logs, and 
Iiad been for a long time-operated by Jackson with h s own crew. I 
Iiare m r e r  been on the boat and know nothing about gasoline engines. 
The  only thing I heard about tlie boat, i t  mas one of tEe best that  run 
up tlie Roanoke River. , . . H e  (Shaw) could have gone on the 
train. I could not tell you whether it was his duty to be a t  the r a f t ;  
liowercr, lie got tlierc. I said he  was going up for colir~~nieiice, was all 
I know. I just said I could not tell about that. I f  S h a v  had not gone, 
(?urby was going by himself. I do not know whether it was, or was 
not, his duty to go after that  raft .  H e  TWS log foreman. 

"Q. As log foreman he was supposed to look after the r a f t ?  Didn't 
you sap that it was his duty to look after his r a f t ?  Didn't SOU call it 
Slinw's r a f t ?  *\. I might ha re  called it Shaw7s logs; I think that was 
as f a r  as he had to go-was to raft  the logs. 

"Q. Dou't you lmow? *I. That  was liis job, to get the logs and raft 
tlicm. 

"Q. Don't poll know that it was not his business? A. Yes. 
"Q. Why did you permit him to go?  A. I didn't ha re  anything to 

do with it. X r .  Curby was going. 3fr. Curby was going after the raft. 
Sliaw did not h a w  any duty there, as f a r  as I know. 
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"Q. Was it not his duty to see tliat the raft  was equipped. to corile? 
A. T o  get the logs, haul therii to the river, and then raft  them. you 
did not uiiderstaiid me to say he could have met the raft  on the ltoanoke 
River 011 tlie Coast Liue train. I ain't said it. . . . The only rea- 
son it was necessary at all for Sliaw to go back to the woods was to get 
more logs. H i s  duties with reference to tlie raft  were complete. The  
only nlan to go after tlie raft  nns  Curby, with a gas hoat, to get it 
back. Wlieii tlie boat could iiot go, I contracted with N r .  Jackson to 
get his boat. The  boat was going up the river. T h e  raft  was turuecl 
loose on Roanoke River to float dowrl, and a colored man ill a cailoc 
would always go along nit l i  it  uutil it  n a s  met by the boat. Sliaw n a s  
going to the oods. 

"Q. i s  it  not a fact that  Sba~i .  liiiiiwlf fixed up that  raft ,  turiled it 
:iloosp, niitl came back to P lp lou t l l  to get tlic I~oat to meet it ? A. 1 do 
]lot kilo\\ about tliat. I (lo not knon. I lind no informatioi~ almut it." 

E1iilc.r Jacksoll, n itncss for plaii~tiff, twtificd, ill part : 
"I am Elmer Jack4011 referrcd to in this testirnonr. I llnve ow11ct1 

this boat about s i x t e ~ n  yenr\. 1 had :I four-cycle tn  cl\ e-liorsc pou cr 
Olo1)c engine. I bought i t  from Tllonias R. Curhy, Bcrkley, V:i. Pr ior  
to buying i t  I liad kiiowii it about thir ty minutes. I h a \ c  not the 
slightest idea how old i t  was nhen  I bought it. I t  was iiot I I ~ T \ .  Goth 
the hoat and engine had been used before. I have uqcil it  ever sincc. 

"Q. Have you owned it since tlic uiifortui~ate acciderit ? Ll. Tcs, it is 
still r unn i~ ig  n o v  elery day. I t  Ilns the same e~lgine. I liavc replam1 
tlie valves about a dozen times. I have replaced the two cshau3t valves 
qince the accid~ii t ,  and the tn.0 ii~talce valvcs I liave lint1 rescatetl. I 
rcmenibcr no oilier changes sirice December, 1952, except that  I hnxe 
r cp i r c t l  the pipe. I h a r e  relhcetl  the exhaust valves, liad the intake 
< : I ~ T E S  rcseated and replaced thc exlmust pipe. Have made no other 
cl~angcs that I rccall, esccpt possibly some minor changc?, such as 
tigliteiiiiig a bolt. Since N r .  Shaw's death I have used the boat pretty 
  ear every day. . . . Sunday was the day N r .  Dixori came to see 
nic. I told him the o d y  m y  I would send the boat Tvas under the 
control arid operation of niy own man-to tow tlie raft  don11 for him. 
I noulcl not permit l ~ i n l  to take control, or tllv boat to go v i t l~uu t  niy 
inan on it.  N r .  Korton had nothirig to do \%it11 it. I did not see Mr.  
hTorton. Parker  was ill control of the boat acting for me. I sent the 
boat with Parker off oil my business. I had taken the contract. I had 
contracted nit11 Dixori and was going for thc Natioual Handle Com- 
pany's logs. . . . Since I h a l e  owned the boat I have repaired the 
windows. I have not enclosed it more. With  the exception of the win- 
dam being broken, it was ellclosed as it was at the time of the accident. 
I have had it enclosed six or sew11 years. I repaired the exhaust pipe 



about tlirce ncelrs prior to tlie time Mr. I,cary came tliere, or maybe a 
shorter time. I broke off the gas pipe, and that  is why I repaired it. 
I t  Iras about t l i xe  ~veelis prior to N r .  L e a y ' s  going there." 

Mack Gregory, vitness for plililitiff, testified in pa r t :  
"I l i ~ e  in Edcnton. I am an automobile and gas engine mechanic. 

1 lmve been engaged ill repairing gas engines more th ,m fifteen years. 
1 li11o~v the construction of and am familiar v i t b  the operation of four- 
cycle nlgincs. I f  tlie cslmust pipes are tight and mufflers tigllt and 
good joints, they don't give off any gases unless cer t :h  parts  of the 
cngine are norn.  The  cxl~aust  pipe is on ilie other side of the e n g i ~ ~ e .  
I saw the boat in controversy at I'lymoutl~ on Wednesday, 19 IIarch,  
1924, to the best of my recollcctio~l possibly a ~reeli  before the 19th. . . . 
Tlie c ~ i g i ~ i e  did not appear to be new. It Tvas a four-cycle Globe engine. 
T1i:lt cll~gi~ie is ]lot being ni: l~~l~facturecl;  it is obsolete. This cngi~ie was 
built sonic twenty 01, twcnty-five years ago. I t  was a gas boat that  I 
~ v o i ~ l d  jutlgc to be about thir ty or thirty-five feet long; h,rd a cabin-house 
built over i t ;  cngine inside; had glass windows around the f ront ;  door 
011 tlie back. The life of an ordinary valve in n motor is, I should say, 
ten y(mrs. Possibly tlic v n l ~  es mcre in  there wlie11 the inotor n a s  built. 
I csan~iiled tlic valre stems and ralvcs particularly. I would say that  
tlic r:~lves in that  engine had been running around ten years. I es- 
anli~ietl tlie cngine tliorouglily outside. I ditl~i't talie it do~vn. I lifted 
tllc cxliaust pipe up and esanlined it. I t  lmtl been repail-ed." 

Tlie followi~lg ques t io~~s  were aslretl Mack Grcgory and allowed by tlic 
court below, mid exceptions taken : 

"Q. I was asking you, Mr. Gregory, in your exan~inat io~i  of this gas 
e~igine, tell us please what condition you observed about that  engine? 
.\. We found that  the xalves and valve guides vc re  badly worn, and we 
found the exhaust pipe, bet~reen the engine :ind muffler, there is a flange 
union or con~lcction nllere the tu-o pipes :Ire made to;rtllw ~vit l l  tlic 
joilits, nhicll hat1 bcco~ne discolored from exEiaust blowing. That  was 
i~isitle the boat. T c  found marks on this ;omethi~ig ldre a tiglltc~iing 
operatio~i, if you would llanlnwr it. 

('Q. T o  what cstcnt was the  discoloration from the eshaust? -1. 
Turned nearly 1)laclr from cscapi~ig gaq. Tlie t n o  sectio is of gal\-n~lizcd 
pipe, one about five inclies long, anotller seven, and the sleeve union in 
betn-ccn those tlvo sections, and a new galvanized elbow 

"Q. What was that  f o r ?  A1. Tlmt takes the exhaust from the engine- 
from tlic muffler-outside of the boat. I n  other n-ol~ls, that is tllr 
c~s l~ans t  pipe. 

"Q. Wha t  other places did you observe through ~rliicli the exhaust 
could leak? A. I t  could leak out of the worn rnlre.  
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"Q. K:I~  t l iwe  n crack on top  of the c:liiider h e a d ?  ,I. I t  clitl not 
J i o n  :~nytliiiig. I t  was soltlercd or  e l i i~~l ied .  T h e r e  was a small b r w k .  

"Q. AIbout tlie t l iseolorat io~~ ? ,I. I t  was slightly black. T h e  plate  n a s  
not 111 t h e  back ;  i t  was Iillon 11 as  :nl open base t q i ~ ~ e  and t h e  origiilal 
l ~ l a t c  closed ill by t h e  engine n as  uot there. 

('Q. TVllat effect, if m y ,  would t h a t  have  on exhaust leakage? A. I f  tlie 
c.7lilitlcr aiid r i i ~ g ~  of tha t  u as n orn, i t  ~vould  n:~tural ly  h l o ~ v  g : ~ s  f u ~ n e q  
out of t h e  engine illto t h e  cabill. 

"Q. TVliat do you mean  by gas f u m e s ?  T h e  fumes of exploded g a s ?  
L\. Soll~t .  of it  noul t l  be cx1)lotlctl; some of it  li\ e gas. 

('0. I h w t i u g  your  at tent ion to the  tliiilgs you observed, if  tho^ c201~-  

i ~ c r t i o r ~ s  llnd becri i u u g l j  m:ctle, would t h e w  I I ~ T - e  been I(>aliagc? -1. 
S o ,  sir. 

"Q. I f  t l ~ r  I n l ~  ~ s ,  ~ t c .  ? -1. If tlie joints i n  tllc csliaust pipe :111cl the  
l ~ i p ,  good l)ilw, ]lot rupt-cateii o r  l~orour ,  i t  could not h a w  lcnltetl illto 
the  c.al)i~~-\i oulcl l i a ~  e golie outside. 

"Q. Ho\v about t h e  p l a t e ?  -1. T h a t  ~ ~ o u l t l  not h a r e  stoppctl tlw gaq 

froill goillg out.  I did not observe tlic pis toil^ TVe liad t o  t:lkv a qcart>n- 
(lri, er alld l i f t  tlic T alves so t h a t  we could remol e them around into the  
g l ~ i t l ( ~ s  to  .ee Iiow iiiucli t l ~ c y  I\ w e  n orn. . . . 

"(2. I ask J ou, n ould there l i n ~  c been inore tliaii t h e  nvcruge :iliiouiit 
of Ic&gc of gas flniieq, fro111 t h e  coiitlitionr you obscrrctl ? A. 111 11iy 
opit~ioli,  i t  n o d d  throw off f a r  more gas fuiiies tliaii a n  cl igi~ie  tha t  ib 
:l]Jl,:".('lltl' I IPV :111tl tigllt. Tl ic  ~ a l \  cs 1% ere -\vorii 1rl1e11 1 esa i i i i~~c t l  
t 1 1  i a r t  111 ~ l i y  ol)iilioli t h e  v a l ~  cs n t r e  n or11 a good dc:d Illorc 
t11a11 an or11in:lr- J 2\11 e n ould  ha^ e n o r n  i n  t h a t  period of time-from 

tlnriiig t h a t  period of tiiiic. I s:lid t l i ~  T alveq aljpcarcd to be worn more 
t1i:ni ill tlic o r t l i i l aq  v m r  nntl tear  sinre Ikccmhcr ,  10.72, a year  an(1 
tlircc i n o ~ ~ t l l i .  This ~ s t ( w t  to  xllic11 they ha7 e been n or11 bct\\-~cw 

boat n:ls usctl. I coultl not know. I (lo not a t tempt to say nhc11 t l i ~  
1-al1 es n e r e  pu t  there, but can  say t h t  tlicy were badly morn." 

D r .  3'. H. Garrim,  f o r  plaintiff. testified i n  p a r t :  
"I am a graduate  of Jefferson JIeclical College, Philarlelpliin, and 

ha7 e been a l~rac t ic ing  l ) l ~ p i c i a n  since 1913. I a m  l i c e n w l  by the  S t a t e  
of Kort l i  Carol ina and prac6ci l lg  i n  Rcrt ie  County. 1 did not lilio\v 
t h e  dcceasctl, M r .  S l ia~v ,  nor  have sufficient acquaintance to lilion Iiinl 
~ \ l i c r l  I snn. him. I m s  corollcr of Bc.rtie C o u ~ i t y  a t  the  t ime  of h i s  
clcntli. and ar cuch had  occasion to rxariiiiie his  body. T h i s  ~ v a s  19 De- 
wrnhcr, 1922.  T l ic i i  I first sax- t h e  body i t  n a s  i n  a g a s o l i i i ~  l m t  a t  
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Quitsna Landing, on Roanoke Rirer ,  on the Bertie side The  boat was 
closed by frame work, doors, windows and glass. Inside tlie e~iclosure 
was the wlieel, the usual seats and the engincl. There was only onc deck, 
the bottom deck. I t  was on Wednesday, 1 0  December, that  I went with 
the deputy sheriff of Bcrtie County, a ~ i d  saw tlie boat on the Bertic side. 
Tlie boat liad been entered before I went there; the door was opened. 
I found in the boat the corpses of two men, a white nian and a colored 
man. Tlie white man was identified by l(.tters or otlier witnesses as 
Sliaw. . . . When I found tliern the colored nian v a s  back of the 
ciiginp. I t  appeared that  lie was sitting 011 a seat back of tlic engine. 
Rl icn  lie became uncoliscious he slipped dowi  off of tlic scat a d  his 
liead a ~ i d  slioulders off on tlie sitlc nit11 his coat rollctl up  under his 
slioultlcrs. One foot was slippet1 by the cliginc and the otlier rested 
against tlie c ~ ~ g i n r ,  prc\ euting him fro111 slipping entir(3ly to the floor. 
I t  was Jolin l'arkcr. . . . Tlie white nian waq in f .ant of tlie boat 
on liis liantls ant1 knees, liis liead resting on tlie bottom of tlic boat 
bctncc~l a high stool and the steering nlicel; liis pipe 1i:ld fallen out of 
liis mouth. I I i s  licatl, feet, liantls and knces were all rcsting on the 
bottom of the boat. I t  was one of these stools that  you sit on to steer the 
bont. I I c  TI as tlcatl. Both of tlic men wrrc dead, and tlicir bodics stiff. 
7 3 1 1 1 ~  nei~t1icr was cold, and it liad s~io\wtl the day before. Irnnicdiately 
1)rcwtlil1p this it had been pretty (.old. There was snow 011 the ground, 
and it Tras cold. , . . The engine n a s  cold; v e  found the clutch ill 
gauge wit11 forward position. Tlie oil cup;; wcre open a d  the  switcli 
was on. The boat naq tied at a wharf a t  tlie time n-lien I saw it. . . . 
I found a bottle in the boat, about a six and onc-half ounce pop bottle. 
Tlicrc nc re  t n o  or tllrcc drops of so~nc  liquid in it. I smcllcd the bottle, 
but could ]lot sncnr ~ r l i a t  was in it. 'l'licrc w r e  possibly fire or s i s  
tlrol)sof liquid that you might sce w11e1i you turned tlic bottle about. 
'I'hc bottlc had a slight acid odor. l l w r e  was no other bottlc ill tlie 
bont. There T\ ns no cridcnce of nausm or ~ o n i i t i n g  on the floor, n ~ i d  
no other inclications that any onc liatl becn sick. 

"Q. Of r o u r ~ e  you conducted tlie iiir estigation as coronvr as to n lictlier 
there Iind becn any foul p lay?  A. Yes. 

"Q. What FT ideilce did you find as to foul p lay?  A. L\-one nliatewr.  
Tllcre were no marks, escept that  Sliaw's liead was ~ r h i t e  fro111 tlie 
pressure on the boat. I made tlie cxanii~mtion for that purpose. There 
~rcl.c no marks on tlie other man's body. I n  the course of my  11repara- 
tion for the practice of medicine I lind occasion to study clieiilistry, 
action of gases on tlie body-the 1ium:ni systeni. I h a w  studied cliem- 
istry and have been practicing for thirteen years. Carbon nionoxide is 
poison to the human system. I t  is a gas generated by incomplete eom- 
bustion. Of course it is niade commcrciallp by the action of CO, on 



X. C. 1 FALL TERM, 1924. 229 

l i re  coal. Imperfect combustion gives off carbon monoxide. I t s  effect 
is poisoning to the human system. The physiological effect is that it  
unites with the hemoglobin of the red cells in the blood, preventing the 
uniting of tlie oxygen with same. The  hemoglobin of the red corpuscles, 
when carried to the lungs, absorbs oxygen the heart, and carries 
it back to the tissues. I t  is impossible for a human being to live without 
oxygen. The  hemoglobin is the oxygen carrier. Carbon monoxide com- 
bines with the hemoglobin shutting out the room necessary for the 
oxygen to combine with the hemoglobin. When the  hemoglobin is com- 
hilled with the carboil monoxide there is no room for it to combine with 
the oxygen. That  effects poison. Carbon monoxide poisons tlie body ill 
two ways, acutely and chroriically. Acutely depends upon the satura- 
tion of the air. I n  some instances the amount of carbon monoxidc in a 
garage gives a chroi~ic monoxide, the explosiori of ally product-nootl. 
~ 0 ~ 1 . "  

The fo l loni i~g questions were asked the witness, allov-ctl by the court, 
and esceptioris taken : 

"Q. What effcct, so f a r  as increasing or decreasing the saturatiou of 
the air, nould the turning of the discharge from the cornbustion into tlie 
apartnient itself have? A. Physiologically? When carbon monoxide 
is eliminated, regardless of by gasoline engine, or gas plant, if el imii~attd 
into a closed room, if the saturation is as much as three per cent it nil1 
kill inside of ten or fifteen minutes. Tha t  is an  acute poison. I t  is 
colorless, odorless, and tasteless gas. I know that from medicine as well 
as chemistry. Thcre is 110 lmueunl odor from it iror i~ecessarily ally 
wari i i~ig in tlic case of poisoning until the person is orercomr. Of 
course, ~e are not considering pure carbon nionoxitle. Illuminating 1s 
made of carbon n~oiioxitle and other gases. The  combirlntion of carbon 
monoxide and other p e r  usually gives an odor. 

"Q. From your esarnir~ation of the boat, the condition in nhicli you 
found them, and your obser~ ation of the condition when you came upon 
them, the condition of the boat as you ohserved it,  am1 the other inr- 
rounding conditions, if you h a r e  an opi~iioli satisfactory to yoursclf as 
to the cause of the death of the deceasd,  I would be glad if you nil1 
give i t  to us. -1. I n  that  case it n a s  my opinion-of course my inresti- 
gation was at that time only f a r  enough to decide nhethcr it was liomi- 
citlc. I didn't conduct tlic investigation far  enough to decide ~vliat, but 
believe it came nearer being gas poisoning, monoxide gas poisoning, than 
anything else. The only other thing that  could have caused death was 
the empty bottle. The  size of the bottle, and not but one bottle, i t  could 
not ha re  contained enough liquor or nhiskey (if whiskey) to have pro- 
duced death, and also if i t  had been liquor or other poison there would 
have been other signs present, as one person dying, or taken sick before 
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tlie otlier, tlie other trying to assist liim. There were no otlier signs. 
Tlie effect of alcoholic poison on the human system is nausea, vomiting, 
wren~liiiig-tliey vomit, as a gcweral thing. I do not know Mr. Sort011 
personally." 

On cross-esanii~iation the nitness said in ])art : 
"I can say that botli of tliese men dicd a t  the same timl:--I rncan botli 

of tlicm becaiiic unconscious a t  the same time, because both of them v7crc 
in exactly the same position in which they became uncon'jcious. I meal1 
if t v o  men were in one boat and olic became unconscious the otlicr ~vo~l l t l  
t ry  to do sometlling fov liim. This is a nledical opinion and not all 
nrgnnleiit. . . . I gave them a careful examinaticm. I stripped 
botli of tlicni on the boat and found no unusual marks on Sliaw's 
body. . . . I did not nialre any blood tmt, nor go inside his lungs, 
~toiiiacli or Iicart. T h e  real untlcrstandablc cause of death by iiilialatiol~ 
of carbon monoxide is  aspliysiation. -1sphyxiation mea 1s that  nllcn- 
it means he lias bceii poisoned unto death by inhaling poison, wlli(*11 
~ncans  tlint a man lias been poisoned by inhaling a poiso ious gas. I t  is  
this way, the carbon lilolioxid~ gas unites with the blood, preventing it 
froni taking up oxygcii, tliercfore tlic body dies fro111 s t a r ~ a t i o n  of 
osygen. Tha t  is all that  1 learned about it in my  esamination, since 
this autopsy. I treatcd a case of carbon lnonoxi& poisoning in 1912 
and 1013, in Philadelphia and Norfolk. I (lo not remember tlie nnnies 
of the patients. . . . Tllc external post mortem syml~tonis arc  about 
tlic same, whether a man is hangcd, drowned, or dies from inhaling 
gas. . . , I n  deterniiiiillg tlic question of dentli, we have to use all 
the cvidelicc n-e can collect around the body and everything else. I am 
11ot clrawing my conclu~ion entirely from the gasoline boat. I tlrcw that 
i~ifcrcwce in making tlie esnniination. I could not slvear that  they died 
from carbon n~onoside;  I do not swear to it now. If [ told tlic jury 
you could not tell nhether he died from carbon moncside i t  n a s  to  
tlic hcst of my  opinio~i ;  you ran  have ail opinion, but you cannot he 
positire. T o  my  knowledge, I said a t  the coroner's inquest that  they 
tlictl from some conlnion poison, from gas from nu enginc, or a coinbi~in- 
tion of botli. That  n as my opinion a t  the tiii~c. I did not 1;now I hat1 
t~ l~a~ ige t l  my opinion; I have not. I could not swear nlic tlicr tllcse nle~r 
tliccl froni gas or from poison, or vl iat  they died from. ;: oilly hare  iny 
opinion as to what i t  is. I vould not say it ~ v a s  very inconclusive." 

For  the purpose of corroboration, a letter from Dr.  (Jarriss to Mrs. 
TY. n. Shaw n a s  ilitroducetl, dated 20 December, 19-72, nliicli is as 
follolr s : 

"Totlnp held inquest over your husband. 
"It  appears that  lie was in a closed gas boat TI it11 a iicgro going up 

Roanolic River Monday morning. They were found Tuesday morning 
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nit11 t l ~ c  l1o.1t stncli i n  t h e  bank. They  both appeared nq thougli they 
tlietl s i m n l t : ~ l ~ r o u s l ~ .  T h e r e  u as i ~ o t h i ~ ~ g  to sllo~v t h a t  they n t re tl:~rnagctl 
or tli,lt tlicre hat1 bccu a fight of a n y  kind. N r .  S h a n  T:IS 1~ I I I ~  I \ ~ P ~ P  

1111 fcll  off t h e  stool v l ic re  lie n a s  steering the bont, and  the 111gl.o n a s  
1: i ~ ~ q  p ~ r t l y  011 a beucli back of the  engine. 

'61\7il tlevitlctl t1i:rt a s  tlie boat n as closed u p  t ight ly they 71 ( I ( ,  a\l)ll\  1- 
iatctl by c s r a p i ~ ~ g  g a i  f r o m  the  engine. ,1111 n r i t i n g  you tlil, bcr:iuv. 
accordilig to  t h e  n a y  Iic n as sent h o n ~ e  a m  af ra id  J on n oultl ]lot get a 
t rnc  tle.criptlon of hi. ilcath." 

'1 Iic u i n a l  issues of iicgligence, contributory ncgligc.ncc, ant! thniagc. 
~ ~ c r c  submitted to  the  j u r y ;  found for  t h e  plaintiff and  judgment reli- 
tlered i n  accortl:n~ce 71 it11 T crdict. Exc.eptions and  a s \ ~ g l n i ~ (  nts  of err01 
v c r e  duly llladc by  defendants t o  cer tain evidence introduced by plain- 
tiff t lming  tlic t r la l .  T h e  defendants introduced no e ~ i t l c ~ i c c ,  and,  at 
the  close of t11c evitlm~ce rnatlc a motion for  j u t l p c n t  as  of ~ I O I I ~ U I ~ ,  
~11iic.h v a s  refuictl by tlie court  belon. Defendants  cscclptetl. : ~ ~ ~ i g n ( d  
crrors  autl appealed to  t h e  Suprenle Court .  

Cr, L R I ~ S O S ,  J. T h e  first g roup  of exceptions and  assiglimcnts of crror  
1 1 , ~  defclit1:ints a r c  to the court below l~err i i i t t ing D r .  G a r r i i i ,  p l n i ~ ~ t i f f ' s  
I\ itness, to :Illsn er thtx fol lowil~g questions : 

"Q. K l ~ a t  effect, so f u  as  increasing or tlecrcasing tlic sntur:itlon of 
t h e  air ,  71 ould tlie tu rn ing  of the discharge f r o m  tlic co l i i l )us t io~~ illto the  
: ~ l ) a r t n ~ c n t  i t v l f  liave! Whr11 carbon monoxide is  ~1ilili11:ltt (1, rcg:lrd- 
less of by gaqolinc. engilic or gas  plant ,  if eliminated into a closctl room. 
if t l l ~  w t u r a t i o ~ ~  is  a. ~riat.Ii :I< three ~ J ( T  cent. i t  ni l1  liill illsitlc of tell 
o r  fiftccn niinutcq. 

"Q. F r o m  your  examination of t h e  boat, t h e  contlition ill ul~itall - o u  
found them, and  your obwrra t ion  of the  condition n h c l ~  you ramc up011 
them. t h e  condition of t h e  bont as  you obserr ed i t ,  and  thc  otllcl. w r -  
rorrntling contlitioriq, if j o u  h a w  a n  opinion mti.factory t o  ~ o u v e l f  a Q  
to t h e  cause of t h e  death of t h e  deceased, I d l  be glad if you n i l1  p,iw 
it to  uq. ,I. I n  tha t  cape i t  n-as m y  opinion-of c o u r v .  nly i ~ ~ w q t i g a -  
tion Tras a t  tlir t ime  only f a r  enough to decide n h e t h c r  i t  Tvas Iiomicitl(~ 
1 clitln't conduct the inr eqtigation f a r  enough to decide tlint, but 1 
b c l i e ~  e i t  came nearer  being gas  poisoning, monoxidc p o i r o n i ~ ~ g ,  t l ln~ l  
any t l i i~ ig  else. T h e  only other  th ing  tha t  could  ha^ e c a u w l  deatli n a s  
the  empty  bott1.e. T h e  size of the  bottle, and  not but  one b o t t l ~ ,  it 
could not h a r e  contained enough liquor, or whiskey, if whiskey, to  h a w  
proth~ccd d e a t h ;  and also if i t  had  heen liquor o r  other, poison, there 
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~vould ha re  been otlier signs present, as one person dying or taken sick 
before the other, the otlier trying to assist him. There were no otlier 
signs." 

F rom the testimony, not denied, Dr .  Garriss was a du 'y  licensed and 
practicing physician of many years standing, and a graduate of a lead- 
ing nledical college. Whether or not a witness is an  expert is a questiou 
for the court below to decide, and if there is  any evidence tha t  a witness 
1s an expert, tlie decision of the court below will not l)e reviewed 011 

appeal. 
I)cfcudm~ts in tllcir bricf say:  "There is  no finding in I he record that  

1)r. Garriss is an expert, but no point is made as to this." 
Dr.  Garriss saw the boat, tlie condition of the t ~ v o  men, how they 

11 cre lying, the vindon's don n, and, by personal observati~m, had knonl- 
cdgc of the entire s i t u a t i o ~ ~ .  Witll this persolla1 knondetlge antl obscrva- 
ti011 of all the facts, ant1 Dr.  Garriss' training and experience as a physi- 
piall, \;c tliink his evidmce conipetent. I t s  p r o b a t i ~ ~  force was for 
the jury. 

1 1 1  E ' l a h c r t y  1 % .  S c l ~ a u f o n  Gas a1111 W a f e r  C'o., 30 Pa .  Supcrior Court 
Rcl)., 446, it n as said:  "Two reputable physicians of l o i~g  practice and 
l l igl~ stnntlil~g, each of ~ \ l i o m  saw antl carefully examined the child, one 
at tlic heginnil~g., the otlicr uear the fatal  tcriiiination of its sickness, 
a11(1 cacli of w l~om was apprised of the conditions under ~ i l ~ i c l i  the sick- 
IIVSS b(ga11, gave it as their deliberate opinion a i d  judgment t h t  the 
c~lliltl dictl from tlie effects of an inlialation of gas. . . . That  v a s  
a11 act io~l agailrst a gas company to recover damages for the death of all 
illfalit. I t  appcnrcd that the employcw of the dcfc11tl111t vwit  into 
l~laintiff's ccllar to inake sollie repairs in the gas service and while so 
cl~igagcd pwniittctl the escape of a I olume of gas, which fonntl its T\ a? 
illto L I I I  uppcr room, r l lc re  the infant inhaled it." 

T I I  tliat casc, nor in  the casc a t  bar, was t l~e rc  ail autopsy. Tlie 
cwlmination in each caw was cstcrnal and all thc sul.rountling fact, 
lalo~\i i  to tllc 1111ysiciai1s. They lrncxv the facts, and 011 the lino~vu facts 
 IT e their opillion. Their education and training were for the purpose 
of enabling tl~eiii to (leal nit11 and express their opiliion as to what ill? 
alitl the causcs that co~istaiitly thrcnten and affect liunim~ity. 

I n  Dcicc~l ior f  c. R. R., 148 S. C., p. 204, I I oXe ,  J., says: "Eve11 if it 
d ~ o u l d  be regarded as more strictly (opinion evidence,' when i t  comes 
fro111 a source of this kind, from one n11o has had personal obserl-ation 
of the facts, ant1 from practical training ant1 experience is qualified to 
give ml opinion which is likely to aid the jury to a corrclct conclusion, 
such evidence is coining to be nlorc ant1 more received in trials before 
the jury. XcKelvey speaks of i t  with approval as 'cxpert testimony on 
the facts.' lIcI<elrey, p. 290." State v .  i l lorgan, 95 N. 0., 611; J o n ~ s  
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1 , .  I.lTarehouse Po., 137 7\'. C., 337; Jones v. Warehouse Co., 138 N.  C., 
546; L y n c h  7 , .  X f g .  C'o., 167 N .  C., 95;  Fe rebee  v. R. R., 167 N. C., 290. 
A1 recent ir~tcwsting discussion of opinion e~idence,  by Bfacy, J . ,  is 

in 8. r .  I i i g h f o ~ c . e r ,  187 K.  C., p. 307. The entire Court concurred in 
this aspect of the case. I t  was there said:  "Applying these principles 
to the i i~s tant  rase, we think the better practice would h a r e  been for 
Latham and Coursey to h a r e  stated the facts or to h a w  detailecl the 
data observed or discolered by them, before drawing their conclusions 
or giving their opinions in eridence, but we shall not hold it for legal 
or reversible error that  such n a s  not required as a conditio~i precedent 
to the aclmission of their opii~ions in evidence before the jury. S. 1;. 

F e l f e r ,  2 3  Ia . ,  75; S. 11.  foot^, 58 S .  C., 218. Speaking to a similar 
qucs t io~~ ,  in Cowlmission 7,. J o h ~ s o n ,  188 Mass., p. 385, R r a d l e y .  J.. 
said : 'By this form of esarnination no injustice is done; for n h a t e ~ e r  
reasolls, even to the sinallcst details, thLit an expert may have for his 
opinion can be brought owt fully by rrosfi-cxaniii~atio~l.' " 

The evidence in S u n z v w r l i n  v. R, R., 133 K. C., p. 531, was excluded 
i n  the loner court, and sustained, "upon the ground that  the nitness 
was called upon to state a fact of which he had no personal or competent 
kno\vledge, and not merely the opinion of an expert. The  opinion of 
the ~ i t i ~ e s s  should be based upon facts admitted or found, or upon his 
1jer~011:11 knowledge, and not upon the assun~ption of the fact. The  
question should therefore be hypothetical, or r a th t r  supposititious, in 
form, follo~ring the precedents as settled by our decisions." I I IPL~P CO.  1 ' .  

R. R., 160 K. C., 2.52; nil1 v.  R. R., 186 N. C., p. 475. 
I t  is well settled that  "The testimony of an expert is not :ulmissible 

upon matters of judgment nithill the knowledge and exper ic~~ce  of ortli- 
nary jnrynlen." Greenleaf Evidence, see. 440a; D r B e r r y  c. R. R., 100 
S. C., 315. 

These assignments of error cannot be qustained. 
The second group of exceptions and assignments of error by defend- 

ants are to the court below permitting N a r k  Gregory, plaintiff's witness, 
to ansver the f o l l o ~ ~ i n g  questions: 

"Q. I am asking you, Mr.  Gregory, ill your examination of that gas 
engine-tell us, please, what condition you observed a l~out  that  enpille. 
-1. Wc found that the valves and valve-guides are badly worn, and we 
found the exhaust pipe bet~veen the engine and mufHe~.-thcre is a 
flange union or connection ~vhere  the two pipes are made together with 
the joints nhich  had been discolored from exhaust blowing. That  was 
inside the boat. T e  found marks on this, sometlling like a tightening 
operation, if yo11 would lla~niner it." (And like questions, all set forth 
in the material facts in tlie case.) 
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The witness Gregory testified, in effect, that  he  made an  esaniination 
of this boat, on or about 1 9  Ifarch,  102-2, in the presencc of Mr.  Leary, 
the plaintiff's attorney, the plaintiff himself, Elmer Jaclrson, n ho ov net1 
tlic boat, and others; that  at this time he fount1 both tltr two illt:~lic 
v:~l\es and the two esllaust va1re.i niucll Torn, and a so found the 
cdiaust pipe in a dcfcc t i~  e condition; and that by reason of the 11 or11 
:rticl defectire condition of the eshaust rnlres and exhaust pilw, the boat, 
~r l icn  in  operation, would probably give oft' into the c:bi~t fumes or 
csplodcd gas. I I e  further testified that  it voultl hare  bwll impossil~lc 
for such funics to enter the cabin froin the i~~ tn lcc  ralves, in any event, 
or from the exhaust valres or eshaust pipe, if they had flee11 in proper 
condition, and that men in the lrorn and defective condition in which 
the eshaust valres and pipe Trcrc found, fumes coulcl h a r e  been pre- 
vc~ited from entering the cabin from these sources by the presence of a 
plate ~ ~ h i c h  lie testified w s  absent. That  is to say, acc,rdinp to this 
a itncss' testimony, that  the cla~lger from escaping gas arosc solely fro111 
the xo rn  and dcfectire condition of the exhaust pipe and exhaust valwq, 
mld that  lmd these been in  reasonably safe t~ontlitio11 all dallger from 
sue11 gas poisoning would have been elirninattd. 

This testimony Tras to the contlitio~l of the boat about 6fteen months 
after tlie ir~quest of Dr.  Garriss o ler  the body of plaintiff's intestate. 
I t  is concecled that  this testimony would h a r e  h e n  c o n ~ p e t ~ ~ i l t  if dircctcd 
to the time of the deceased's death. 

7 7 l h e  tlcfe~~clants coiltend that  tlie conditions nc re  the same nt these 
tn o nitlcly separated periods is not to bc assumed. The  witness Gregory 
frm~lrly states that  lie has no knowledge a d  cannot say n l ~ t  the cotl- 
d i t io l~  of tlic cxliauqt pipe and valres were at the time of tlpcca~ctl's 
clcath; nor is there other testimony in tlie rccord tending to qlion n 
simil:~rity of contl i t io~~s in these appliances. 011 the othor hatltl, tc-ti- 
many of 3:lmcr Jnclison, owner of the  boat and witness for plaintif'f, 
malres it clear that  conditions were utterly dissimilar a t  these two periods. 
H e  testified that, since the accident and before Gregory"3 esaminntiot~ 
of the boat, he had re~cnted tho intake ralvw-a matter of no i a ~ ~ j o r -  
tancc, since G r ~ g o r y  testified that  gas funlet: conld in 110 ercnt ha\ c 

entered the cabin from tlie intake va lws ;  also, that TI-ithill the same 
limits of tiinc llc ltad ~ ~ l l o l l y  replncd the csllnust ra l rcs ;  ant1 also that  
within the same pcriotl-about thwe  eeli is lvforc Gregory's c s a n ~ i ~ l n -  
tion-the eslmust pipe had broken off and had been repaired or rcplacctl. 
I t  thus conclusirely appears that, with reference to tlie cshaust r a l ~  c q  

and eshaust pipe, froin which alone Gregory teitifics d a n ~ c r  was to hc 
apprehended, co~ltlitions had m a t e r i a l l ~  changed betweel the time of 
the accident aild Gregory's examination, and that no inference as to 



their  condition a t  t h e  t ime  of deceased's dea th  can  be drawn f r o m  
Gregory's tcstimony. 

T h e  plailltiff contends, on the  other hand,  t h e  questions to  nliicll 
these exceptions n e r e  taken n e r e  al l  n s l d  of plaintiff's n i t n e s y  J Iack  
Grcgory, a n  expericncccl mechanic, wllo had  made  personal inspection 
of t h e  gas  boat i n  question. T h e  court declined to permit  t h e  introcluc- 
tion of an,v of this  testimony un t i l  a f te r  i t  h a d  heen nlatle to  appear  
f rom e x a ~ ~ l i n a t i o n  of t l ~ c  n itness El11lc.r Jackson, onmer of t h e  boat, 
t l ~ t  the  condition of t h e  boat a t  the  t ime of Gregory's excullination n a* 
t h e  qamc a s  a t  t h e  t ime  of t h e  accitlent, n i t h  t h e  few esccptlons notctl 
liy thc ni tne\q Jackson. s t a t i ~ ~ g  tha t  he had  owned t h e  boat ever 
i incc t l i t  u n f o r t u ~ ~ a t e  accident uncler consideration, h e  sa id :  " I t  n a s  
t l ~ c  same engine. I ]la\ e replaced tllc T :11res about a dozen times. I 
h a l e  rc.placrtl the t n o  e x l ~ a u s t  ~ a l r e r  since t h e  accident, and  t h e  t n o  
intake alrcs  I have had  resented. I remember no other  changes sincc 
1 )c.cembcr, 1023, except tha t  I h a \  c repaired t h e  pipes. I h a ~ e  replncetl 
tlic csliaust r a l ~  es, hat1 t h e  ilitakc I a l l  cs reseatetl, arid replaced t h c  
c , x l ~ m ~ i t  p i p e ;  l l n ~  c nlndc no other cllanges, thnt  I recall, except powiihl~ 
wine minor r h a ~ ~ g c s ,  such a s  tightcnillg a bolt." 

Mrith thi.; exidcnce heforc t h e  Court ,  we tllinlr the  testiniony of t h e  
11 itness N a c k  Gregory competent, el en though t h e  information T\ as 
gathered some t ime  a f te r  t h e  accident complained of, and  t h e  fol lo~vinq 
r1111rge of thc  court helow ~x-ns correct :  "Tllcre is one mat te r  to  which I 
.lloultl call your  attention. Some evidence h a s  been offered as  to  
rIl:lngcs ant1 repairs  on t h e  g:l~olinc engine of t h e  boat. Th i3  is  suh- 
iuittctl to  you s o l ~ l ~  for  the  purpose of a iding you i n  ascertaining thc  
con(1ition of t h e  engine i n  Decen~bcr ,  1922,  and  mus t  not be considered 

you as  i n  a n y n  is? t e n t l i ~ ~ g  to s l ~ o w  t h e  engine was defect i re  by rpasoll 
of any el it lcwx tliat a n y  additions o r  repairs  n c r e  made to it  a f t t r  t h e  
(lcath of the  intestate. yon n i l l  olisen e this  caution i n  t h e  con.idera- 
tioil of evitlel~ce a l o ~ l g  this line." 

111 Ble13inc c. cofton X ~ l I s ,  150 S. C., p. 497, i t  \ras said : t h ~  
ac111lis.ion of testimony as  to the  coudition of t h e  rnac l~ ine  not long 
hc~fore the t r i a l  of t h e  cause, a ~ i d  t ~ ~ e n t y - t n o  111ont114 a f te r  t h e  occur- 
rellcc, the  a ~ l t l ~ o r i t i c s  a r c  \ ery gclicrally to t h e  cffect t h a t  n h e n  the  con- 
dition of ml ol~jcct  a t  a g i ~ e n  t ime  is  thc  fact  in issue, i ts  condition at  a 
inbsequent periotl m a y  be receircd ill c\idence nl len t h e  circumstance* 
a r c  such n s  to rmt le r  i t  prohnlile tha t  no chnngt. has  occurrecl. T h c r e  
a r c  dccisionq ~ r h i c h  hold tliat a f te r  a long period the  subsequent condi- 
tions should be rejected as  a circumstc~nce too remote (IZ. R. 1 . .  E ~ i b a n l ~ .  
4S Ark., 46O), hut this  qualification of thc  pr inciple  dots  not obtain 
v h c n  there ii: direct eritlcnce, a s  i n  thic caie, t h a t  no change i n  thc  
~ n c a n t i ~ i l ~  has  occurretl. Wigmore 011 Eritlence, sec. 437; Thompson's 



236 I N  T H E  S U P R E M E  COURT. [ I 8 8  

SHAW 2). HAKDLE Co. 

Commentary on Kegligence, sec. 7870. I t  may be well to note that the 
doctrine we are  now discussing refers to the objective conditions, where, 
from the facts and circumstances, it  is reasonably probable that no 
change has occurred, a i ~ d  must not be confused with the position which 
obtains with us, that  roluntary changes made by an employer after an 
injury to an  employee, and imputed to the employer's negligelice, arc 
]lot, as a rule, revelant on the tr ial  of an issuc between them. X ? j c ~ s  2 % .  

1,zrmber (lo., 129 N. C., 252.  This position involves facts and considera- 
tions of a different character, and in this State, as stated, has been sub- 
jected to a different rulilig." il'ise v. l 'homasoille,  151 X. C'., 1). 281 ; 
Boggs v. X i n i n g  Po., 162 S. C., p. 304; Person 7!. (''lay ( 'o . ,  162 
1\'. C., 11. 2 2 4 ;  X o r f o n  v. TT7afer Co., 168 K. C., p. 587;  Balcunl 1..  ,Jehu- 
son,,177 K. C., p. 213. 

r ,  Ihese exceptions cannot be sustained. 
Tlie third grouping of exceptions and assigi~ments of error hy tlcfc~itl- 

ant are "to the refusal of the court to allow defendants' motion for 
jutlgrnmt as of ~~o i i su i t ,  made a t  the conclusion of plairitifl"~ tcsti- 
111011y." 

The main and most serious question in the case is, "Was thcre any  
evidcnce to be submitted to tlie jury to support plaintiff's claim?" I f  
thcrc was, it  was the duty of the caourt below to submit the critlencc, 
autl tlic veiglit of such evidence was for the jury to determine. 

I n  Shell I - .  Roseman,  155 S. C., 11. 94, i t  was sa id :  "We are nor 
inatlrertent to tlie fact that  the plaintiff made a statement, on cross- 
exaniination, as to a material matter, apparently in conflict with his 
evidence when examined in chief, but this afl'ected his crxlibility only, 
ant1 (lid not justify n ithtlrawing his evidence from the jury. 1T'ard e. 
J l f g .  Po., 123 N .  C., 252." Loggins 7). Ufi l i t i es  Co., 181 N. C., p. 227. 

The infcrcnce and conclusion from the evidence could be that  S h a n  
went to look after the raft  that  he had put  in the river to be floated 
down to Plymouth. H e  alone went with the ncgro engineer on Jack- 
son's boat. F o r  some reason, Curby did not go. Tlie defendants madr 
all arrangements for him to go. Surely the jury could infer he was 
about his mastcr's business ant1 in the scope of his en~plo>rnent ant1 not 
thcrc for his convenience. The  court below left this aspeclt to the jury, 
and gave this charge: "But if you find that  the plain iff's intestate 
went on the boat on ~vhich  he lost his life, and went on the boat without 
any arrangements with the defendants for him to do so, and mas not 
a t  the time in the service of the dcfentlants or in the pwformance of 
any  duty for the defendants, a i d  was traveling for his  own convenience 
or plcasure, defendants would owe him no duty, c m y t  not to do him 
any  wilful or  anto on injury, of which there is no evidence in this case." 
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We thiiilr the charge fully meets the requirements of Gardner  v.  R. R., 
186 N. C., p. 64, and like cases. 

The  inference a i d  conclusion from the evidence could be that  Sham 
was asphyxiated. This was a question for the jury, from all tlie facts 
arid circunistanccs surrounding the case. While nobody saw the plain- 
tiff's intestate die, and there was no physical sign of the gas, from the 
position of Shaw and the colored man, their death in this cabin was 
uudcr sue11 circunistances that they died as a result of being asphyxiated 
by poisonou~ gas;  that  the boat was found with its nose in tlie bank of 
tlle r iver;  that  it  must have remained there for some time. The  coroner, 
Dr.  Garriss, arid others, went there, operled it u p ;  there was a colored 
r i m 1  in the act of sl ippi~lg off the seat, slio~ving some instantaneous 
means liacl caused his death-not by external violence. Slmw had 
dropped off the stool on which he  was sitting to steer the boat, with 
his forehead toucl~i r~g the floor and his pipe on tlie floor. Both of them 
in this situatiou lead to the conclusion tliat they died practically simul- 
taneouslv: that it would be unreasonable that  one had died and tlle 
other had not attempted to aid 11ini; therefore, that  they d i d  practically 
at the same tinic, n-itl~out any extcrnal violence; that they were poisolied 
by gas ;  tliat there is 110 evidence of anything else, and that  the condition 
of the eilgine would have gelmated gas. The  pligsician, Dr.  Garriss, 
the coroilcr, ga l e  his opinion that, while lie could uot testify positively 
about the facts-he was not present-that in his opinion, according to 
his belief, from inspection, i t  was a case of poison by carboll monoxide, 
a product give11 off by incomplete conibustion of gasoline from a ga~oli i ie  
eiiqilic. That  the gasoline engine n as open, oil cups turned, dry ; tliat 
the coroner and jury made a careful examination of the cabin; they 
found o d y  a pop bottle; that  i t  did not have the odor of nliiqkcy or 
ally intoxicating liquor or poison, but had a slight acid odor, ant1 that  
they could not h a ~ e  taken poison and died in such a sudden mariner; 
that the positions of the dead men bear out the only reasonable hypothe- 
sis-that it lyas due to gas. 

I n  Beal  v. Coal Co., 186 N. C.,  756, it was said:  " I t  mas the duty of 
the plaintiff to use ordinary care to furnish a reasonably safe place for 
plaintiff to work. T h i s  duty cannot  be delegated, and  if there  i s  a breach 
of surh d u t y ,  w l t i c l~  i s  t h e  proximate  cause of i?ljur!j t o  t h e  emplo?jee, 
f h e  mas ter  i s  liable." (Italics ours.) 

Tllc priiiciple is laid down in Gai ther  v. Clement ,  183 PI'. C., p. 450, 
as follows: "That tlic duty of the employer to furnish his employee safe 
tools v i t h  uhich  to perform his services, and a safe place to do so, 
depends upon the exercise by him of ordinary care in providing them, 
and ail iustructiorl that  imposes upon the employer an absolute duty to 
furnish tlicm, nitliout qualification, leaving out the ordinary care re- 
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quired of him in  their selection, is reversible error." Ou el& v. Lumbc,. 
Co., 185 S. C., p. 614; X u r p h y  2;. Lunz1)cr Co., 1SG N. C.. p. 747. 

Labatt, in his work on I las ter  and Scrvant, vol. 3 (2d Ed . ) ,  p. 28335, 
1)art of section 1073, says: "The broad ground relied up011 is  simply 
that, as between a servant and liis employer, all appliancss which he  is 
authorized or directed to use ought in fairness to be p l , ~ e d  upon tlic 
same footing as those which actually belong to the emplo~cr .  I n  other 
n ords, tlie owner of the appliance, and liis servants, are, flw the purpose 
of dcterminiiig the injured person's right of action, trcated as being 
constructively tlie agents of that  person's emldoyer for the perforn~micc 
of a nondelegable duty incumbent on the latter. The  mere fact that tlie 
employer, having no control over the appli:~ncc, is unable to rc~nctly 
defective collditions, is in this point of view manifestly insufficient to 
absolve liiin, since he always has in liis poner to safeguald liis servant. 
by refraining from giving them orders ~ i h i c h  d l  put the i l  in a p o s i t i o ~ ~  
where their safety will be imperiled by those condition:. . . . 1 1 1  

t i~any, perhaps most, instances there is no r d  ground for contending 
that  his want of control over an  instruinentality constitutes a seriouq 
obstacle to his obtaining sufficient lrnowledge of its coiidition to enablc 
him to see ~vlietlier it v i l l  uiiduly endanger his servants or not, and 
there n oultl therefore be 110 liardship or injustice in requiring hi111 to 
i ~ ~ l w  such investigations as may be necessary for that  purpose. Eve11 
wlicrc an adequate examination by his on.11 employees is practically 
iinpossible-as where the in jury  n-:is caused by defects in the track of 
a railway not belonging to 11iin-it seems not an unreasonable applica- 
tion of the doctrine of nondelegable duties to treat the servants of tlic 
owner as his agents. I f  lie desires to protect himself from tlie conse- 
quences of the negligence of persons ]lot i n  liis service or under liis 
supervision, it is easy for him to do so by making specific nrrangemtnts 
with their master for indemnification in the event of his being obligcd 
to pay damages. T o  relegate the servant to his action agzinst the party 
vlio owns the instrumentality must, ill many cases, be productire of 
serious inconveniei~ce, and mill occasion:~lly dcprive him of all ren~edy." 
I k d i  v. R. R., 124 N .  C., 4.57; Dcligny I> .  F u m i f u r e  Co., 170 N. C., 201. 

I n  Riclqc 2'. R. R., 167 X. C., 322, TT'alker, ,T., said:  "It mis  the plain 
duty of tlie defendmlt to have n ~ a d e  a reason:~ble inspection of this car, 
even tliough i t  n a s  a foreign car or one belonging to anotl er road. An;v 
other rule would expose its employees to great hazarcls. W e  have held 
that  tlie failure to properly inspect such a car is neglJgence, and if 
tlamagc ensue therefrom, i t  is culpable or actionable negligence (Leak  
i * .  R. R., 124 N .  C., 455) ; and the same principle was recognized and 
applied in B. d? 0.  R. R. v. JlaclLcy, 157 U. S. ,  72. The illspection must 



not only he made, but i t  must  lie done with due  care. Leak v. R. R., 
supm; S h c e d y  1;. C'. X .  cC. St. Paul R. R., .55 U n n . ,  337." Cottou r .  
R. R.. 1-19 X. C.. 1,. 231. 

O n  this  phase of t h e  case t h e  court  below charged t h e  j u r y  as  follo\rs: 
' 'It was tlle d u t y  of defenclants to  exercise due  care to furnish reason- 
ab ly  safe meaiii  and  safe place f o r  this  purpose. - h t l  if you fur ther  
find f r o m  t h e  el-idcnce, t h e  greater nciglit ,  t h a t  t h e  defendants failed 
i n  the  perforiilance of this  d u t y  and  furilishetl a boat with a gasoline 
engiue nlrich n n s  old, obsolete, worn :1nd defect iw,  so tliat by rea5onahle 
inspection and  t h e  cxcrciw of tlie rc~;~ionable care i t  coultl h a r e  h e n  
asccr tn in~t l  tha t  it  n.as likely to  cause i n j u r y  by t h e  c i n i ~ s i o n  of poison- 
ous gases to  persons using i t  i n  n e a t h c r  so cold as  to  require t h e  -ill- 
( lous  to be closctl. and vou find a s  the l ) rosimnte result of this  fa i lu re  
of tliis d u t y  poisonous gases, to  n i t ,  carbon monoxide, ~ v e r e  generated 
and t h r o n ~ i  off, c a u s i ~ i g  t h e  plaintiff's intestate i n j u r y  and  death. i t  
vou ld  he your  tluty to  a n s n c r  tliis is ine 'Yes.' R u t  uillesq you fii~cl 
t h ~ s e  a r e  the  facts,  if you a r e  not so wtisfied, you slloulcl answer it  'So. '  
Unless you find by t h e  greater  weight of el-idence t h a t  plaintiff's ilitm- 
tate's death was caused by  poisonous gases t h r o n n  off, plai~i t i f f ' s  action 
being based upon  t h e  allegation tliat tha t  mas t h e  cause of his  death, 
ant1 unless you find tliat defendant failed to  exercise due  care n i t h  
respect to such engine, i t  would be your  d u t y  to  answer the  issue 'No.' " 

Mre th ink  t h e  court helow charged tlie law applicable to  t h e  fnr ts .  
T h e  motion for  judgment as  of nonsuit was properly ~ f u s e t l .  T l i r  
t~vitlence \ \ as  sufficient to  he su lmi t ted  to the  jury. T h e y  passctl on t h ~  
facts,  and we can find 

S o  error. 

Z. Z. GRANTHAM v. R. A.  NUSS, T a u s l ~ ~ ;  C I<. TAYLOR, MRS. hIART 
BRYAN ASD T. W. HOLTON. 

(Filed 24 September, 1024.) 

1. Injunction-Equity-Findings of Fact-Issues-Trial by Jury-Appeal 
and Error. 

In dismiqsiag a preliminary order restraining the sale of lmld under a 
mortcace, \\herein tlle controversy is as to nhether an outstanding note 
it  secures has been paid by the plaintiff or another who claims, in snbro- 
mtion of the mortgagee's riqht, i t  is reversible error for the Superior 
Court judge to attempt to deplive the plaintiff of his right to a trial by 
jury of the i\suahle matter, unless he has \\:lived his right thercto. 
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The remetly by mai~damus is not the remedy available for tlie enforce- 
111rilt of equitable rights conccrlling oi11y the l~ccuniary interest or the 
11rol)rictal.y rights of litigauts; and where the equitable right by iiljunc- 
tioii is sought by the plaintiff in the action to enjoin the foreclosure of a 
n~ortxage 011 his lands, and the teml~orary order has been issued and tlis- 
solvt~l, tlie trial judge may not, as in mandamus, esclude the rights of 
thc. l)lai~~tifT f r o m  a trial by jury on the issues arising on the pleadings. 

('IYIL A C T I O A ,  Iieartl on r e t u r ~ l  to a prel imii~ary order rc>straining ?ale 
of laud by tlefnidant, trustee, heard before Unniels, J., llolding the 
courts of tlie F i f th  District. From C n a v ~ s .  

On t l ~ c  I ~ e a r i i ~ g  it was made to appear that on S ,Ipril, 1018, Judge 
I I e l ~ r y  R. I3ryn11, I I O K  deceased, and his wife, Mary N. B I ~ ~ I I ,  sold and 
conwyctl to L. T. Grantham a tract of land in said coulity for $5,000.00, 
c~ i t l c i ~ c d  by c l c ~ c , ~ ~  serial notes for $,500.00 each, due oli  1 Marc11 in 
sucw.siw ymrs  from 1019 to 1029, i lw lus i~ r ,  nut1 a $300.00 note due 
1 Narcah, 1930, the intcwst paya1)le an~iual ly  on 1 AIarcl~, and secured 
by t i c  otl of trust to sccurc saitl notcs to dcfrndant R. *I. S u n n ,  with 
p o \ \ c ~  of sale by Iiim in case of default in paying the taxes ancl the 
rc.;perti\-e aniounts and interest as they became due, etc. 

Sccond, tliat on 4 December, IDIS, said L. '1'. Grantham sold and con- 
vcyctl tllc lmitl, suhjcct to said tleed of trust, to defendant C. K. Taylor;  
a~icl as part  of tlic purchase money the latter assumed tlie paymcwt of 
the Uryan notcs, alid in addition promised to pay to L. T. Grantllani 
$G,535.50, which last sum v a s  secured by a second mortgage on the 
lwolwrty. 

Tliat default l i a ~ i n g  been made on this second mortgage, the trustee 
tlicrcin forcclosetl hy sale, nhcn Z. %. Grantliani became the purchaser 
:nit1 took a tlced for said property, subject to tlie first mortgage. 

That  in December, 1023, said purchaser, Z. Z. G r a n t h ~ m ,  instituted 
t l ~ c  p rewi t  action, secking to redeem the property, and allegcd, among 
othcr things, that  he had wtisfactorily arranged v i t h  t l x  beneficiaries 
of the first mortgage, Mrs. Bryan, e t  ah . ,  for the payment of all the 
note? now outstanding and unpaid, and demanded of the trustee that  
lie ca~lccl of record tlie first deed of trust, w1iic.h said propcr and reason- 
able request n a s  clcclined by the trustee on the alleged ground that  two 
of the $300.00 notcs now past due ne re  held by defendant 'I?. W. Holton, 
who claimed tliat he had a d ~ a n c e d  tlie money to pay the same, under 
an agreement with defendant Taylor that  the same should continue to  
be a lien on the land through the original purchase-money mortgage. 
Said T. W. Holton was made a party defendant by reason of said claim, 
and plaintiff in his wrifiecl complaint averred that saitl claim was 
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entirely inr alid, as said notes had been paid outright by C. I<. Ta>lor, 
and defendant Holton had no interest or claim on the property, etc. 

As aiicillnry to tlie principal suit, plaintiff applied for and obtained 
ail order to show cause ill the for111 of a niaiiclatory iiijuiiction requiring 
t lefe~ldm~t to appear :1nd show cause ~ r h y  said deed of trust sliould not 
be canceled of record on 1~1ymeii t  of the aiilouiit actually clue, as 
claimed and alleged by plaintiff. 

1)efentlant appeareci ant1 filed his affidarits it1 resl)oiise, nlaking a \er -  
melit of his har ing  lent the money to C. I<. Taylor v i t h  n liicll to pay 
said notes, and under an  agreement that sanie should continue to he 
secured by the origiiial purchase-money mortgage. 

011 the hcaring before Judge F rank  -1. Daniels, at January  Term, 
1924, his Honor finds the facts to be as alleged by defendant IIoltoii, 
and denied plaintiff's application for an  order directing present caucel- 
lation of tlw dced of trust. From this order plaintiff appealed, ant1 the 
juclgriieiit of liir Honor was affirnled here, the Court holding that  on 
the facts as stated by defendant Holton and sustained in the filldings of 
tlic loner court, a right of subrogation would arise to said defendant. 
This o1)inion hariiig been certified down, the trustee, S u n l ~ ,  adrertiscd 
the land for sale under tlie purcliase-money mortgage or tlcetl of trust 
for default in paying interest, taxes, and the unpaid purrliase moiiey. 
Tliereupon plaintiff applied for and ohtained f1.0111 Judge Ilaniels n 
lwelirninary irijunction n i t h  an order to shon- cause xliy same slloultl 
not he continued to the final hearing. -It such llearing defeiidants ap-  
pcnred antl claimed that the former order iiiatle hy Juclge Dauiels, mid 
affirmed hy the Suprcme Court was a final tletc~niiiiation of tlic riinttcr~ 
in dispute in defendant Holton's fa7 or. The c o u ~ t ,  being of a coi~trar>, 
opinion, eiiteretl judgnlent that on payrrw~it uf all t :~xci  clue, etc., tlic. 
rwtraining order be continuctl to tlic licaring, from vliich jutlgriient 
defendant Holtoil appedetl. 

HOKE, C. J., after stating thc c a v :  TYliile the findings of fact nlatle by 
Judge Daniels on 24 January ,  1024, and affirmcd by this Court art7 
ilefiriite in form and presently sustain tllc position of T. TI'. EIolton, the 
app~ l l an t ,  a propcr perusal of the rccortl n ill disclose that  thcsc firidinp 
nere  made on the hearing of a preliminary restraining order ant1 for 
the purposes only of tlie questions as therein presented, antl in such case 
it n a s  by no lriearis tlie purpose nor was i t  n i th in  tlie power of thc. 
learned jutlgc to conclude the parties on issuahlc matters which nligllt 
arise on tlie pleadings and he presented hy the parties at the final Iiear- 
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i l ~ g .  011.ct1 c. l l onrd  of E d i i t u t l o u ,  184 S. C., 267; S t i f f o n  c .  S u f t o n ,  
183 S. C., 128 ; JLoor-L' I - .  JLon~r i~ze t l f  C'a.,-1GG I\'. C., 211. 

111 Sl6t ton  c. ~ ~ i t f o l z ,  s ~ i p a ,  ~vherein the loner court ctissol~ed the 
restrailiillg order and elitwed judgment for defendaut, tlie governing 
priiiciplc is stated as follou s : "Upoil the hearing by the judge upon the 
questioli of continuirlg a rostrailiilig order to the hearing, the judge, 
up011 p r u p r  filltliligs (and i t  may be added oil the evidmce presented 
a~l t l  without filitli~lgs), ]nay dissolw the tclnporary order, but in doing 
so it is error for liiin also to determine an  issue of fact rnnterial to the 
riglits of the parties and wllicll should be reserved for the jury to pass 
up011 at the trial." 

, h t l  ill 0 1 r c n  r .  Nocrrtl of E t l ~ i c . a t i o t ~ ,  s u p r a ,  the Court said : "The facts 
in eridence are  fully sufficient to support and justify the coilclusions of 
the tr ial  judge, and his judgment dissolrii~g the restrainiiig order must 
be upheld, but we think his Honor went beyond the po3sers conferred 
upon l h n  when he uildertook to make final determinatioii of the rights 
of the parties and adjudged that  defendants go without day." 

I n  tlie case before us as now presented the issuable matter tlPtermina- 
tive of tho riglits of these litigants is whether the purchase moi1ey notes 
now held and clainled by appellant Holton were paid outright by C. K. 
Taylor, the second mortgagor, or were paid v i t h  money nclraiiced by 
apl~ellnnt to said Taylor under circuinstnnws which c~mferred upon 
appcllalit the right of subrogation as indicated in our former opinion. 
On this issue, a i d  in ordinary civil actions, the parties a le  entitled to a 
jury trial ui~lcss waived by them, and on careful examjnation v e  find 
no such waiver on the record as the law permits and requires. TT'ilson 21.  

Bytrzim, 02 S. C., 717; C. S., 356. 
It is ro~itrridecl for apl)cllallt that  the first hearing before Judge 

I)anic.ls n a s  in reality all applic.ation for a niandainus in ~vhicli by our 
statutes n party litigant is not entitled to a jury tr ial  u i i l~s s  the same is 
tlein:~ndcd in apt  timc. l ' y ~ + r d l  7 % .  I f o l l o ~ r ~ a y ,  182 N. C., 64;  C. S., 
868. I t  will be noted, however, that  this statutory prclrision applies 
to artions of mandamus proprr, a writ allon.able only for the enforcc- 
~lient  of clearly defined legal riglits and more usually in mattcrs of 
public or qzrasi-public concern. So fa r  as csamined, it is ilmcr nrail- 
able for  the enforcemelit of equitable rights wliich col cerii only the 
pecuniary intrrest 01' proprietary rights of individual litigants. Person  v.  
D o u g h f o n ,  186 1\'. C., 724; G e ~ ~ ! i c e  C o .  v. P m c c ~  Co. ,  179 N. C., 330; 
ll 'all v. SfricX.land, 174 K. C., 295; T e l e p h o n e  Co.  v. 7'clephoize Co. ,  
l;9 X. C., 9 ;  E d g c r f o n  c. K i r b y ,  136 N .  C., 347; T ~ t r n p i k e  Co. u .  
AlfcCal la ,  119 Ind., 352; High on Injunctions, see. 2 ;  Beitch on Injunc- 
tions, see. 9. 
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I t  now appears that i n  this actiou, brought originally to rrdeem the 
land frorn the encumbrance of a purchase-mone- mortgage, plaintiff 
has paid off all the notes secured other than those held by appellant, 
and the ouly question IIOW renlairiing is ~vhether, as stated, appellant is 
entitled to enforce the lien for the notes claimed and held by him under 
the principles of subrogation, both being clearly for the enforcement of 
equitable rights and for which ma~idaiiius doe5 not lie. 

There is no error, and the judgment below is 
Affirmed. 

STATE v. CHARLES FARMER. 

(Filed 24 September, 1924.) 

Appeal and Error - Rules of Court - Docketing AppealeCertiorari- 
Record Proper. 

The rules of practice regulating the docketing of appeals i n  the Supreme 
Court will be enforced uniformly regardless of any aqreement to the con- 
trary that the attorneys for the parties may hare made in any particular 
ease; and when for any reason the case itself may not reasonably hare 
heen docketed by the appellant within the time prescribed by the rules, 
he must docket the record proper within that time, and more  for a cer- 
tiorari, nhich may be alloned by the court on suflicient showing made. 
Constitution, Art. IV, see. 8. 

h l o ~ r o r ;  to reinstate the appeal of Charles Farmer,  dismissed at the 
present term of the  Court for failure to comply with the rules of the 
Court, thc cause not having been docketed here a t  the tern1 next succeed- 
ing the tr ial  and sentence. 

I t  appears from an  inspection of the record now offered that  defendant 
was convicted a t  J anua ry  term of Wayne Superior Court of murder in 
the second degree, and was then and thrre sentenced to the penitentiary 
for not less than ten nor more than fifteen years; that  the tr ial  was con- 
cluded and judgment entered on the closing day of the Superior Court 
term, to wit, 2 February, 192.2, and this Court con~eiied for Spring 
Term, 1924, on 5 February;  that no record or case on appeal n a s  
docketed nor any motion here made in  the case prior to I September, 
1924, after the comnlencenlent of the Fall  Term of this Court, 1924. 
T h e  appeal having bcen disnlissed, there was motion by defendant to 
reinstate; the same is denied. 

Af tor~zey -Genera l  X a n n i n g  a w l  rlssistant L l t t o r n e y - G e n e ~ a l  S a s h  for 
t h e  State. 

M u r r a y  A l l e n  and  J .  Fa i son  T h o m p s o n  for defendant .  
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I I o l i ~ ,  C. J. I t  is the establisliecl rule of our procedure that ail appeal 
froni a judgment rendered prior to the colnnlencenient of a term of this 
Court must be brought to the liest succeeding term of this Court, and 
ill orclels to :L licarilig in regular older, the same sliall be docketed seveli 
days before the calling of the docket of tlle district to wllicli it  belongs, 
with the pro\ iso to Rule 5 ,  in T'oluriie IS3 of the Reports, that appeals 
i n  civil causes from the First ,  Second, Third,  and Four th  Districts, tried 
betn een the first day of Jai luary and tlie first Montlay ill February, or 
betncen the first day of August and the fourth Monday ill August are 
not required to be docketed a t  tlie inin~ediatc~ly succeedii~g term of this 
Court, though if docketed in time for hearing a t  said first term, tho 
appeal sliall stand regularly for argument. I n  iiunierols decisions of 
the Court dealing directly with the subject, it has been held that  these 
rules go1 erning appeals are niandatory and niust be uniformly enforced, 
the only modification perniittetl or sailctionrd by these :lecisions being 
to tlie effect that  ~vhcre fro111 lack of suffic*ient time or other cogent 
reason, the case on appeal may not be in shape for docketing in the time 
required, the appellant niay ~ ~ i t l i i i i  sucli time docket the record proper 
and m o w  for a cer f  i o r n r i ,  n-hit-11 may be allo~ved by the Court on suf- 
ficient slio~i ing made. 

I n  the recent case of I l y r d  c. Sou f l r e r la i~ t l ,  186 S. (1., 385, it was 
held : "That the rules of practice in the Supreme C'curt r~gula t i i ig  
nppcds arc  mmdatory  on all appellants alike, a i d  are necessary for the 
proper and expeditious consideration of causes by the Supreme Court." 
. l id  in the I'er C'urlanz opinion prepared by our late Chief Juot ice  it  
is said aillong other things: "The necessity of rules of prlctice, and our 
power to prescribe tliein, and tlie necessity of our unifo-mly enforcing 
these rules so tliere may be no waste of time (nhicli should otherwise 
bc given to tlie argunlent of causes), bp clisc~is.;ing ~ ~ l i e t h e r  counsel n a s  
escusablc in the neglect to observe the regulations, has been repeated by 
this Court so often that  it ought not to be newssary for us to repeat it." 

to the same effect are S. v. B u f n e r ,  185 N. C., '731; S. v. Dal ton ,  
185 S. C., 606; C o o p r  v. Commissioizcvs,  183 N. C., 615; R o s e  I ? .  RocX,y 
X / ) u n t ,  184 N. C., 609; X i m m s  v. R. R., 183 N. C., 4315; 8. v .  W a r d ,  
IS0 S. C., 693; 8. v. 2'ru71, 169 S. C., 363-370; L e e  c. Bai r t l ,  146 S. C., 
361-363. Alli(l nlaily such cases could be readily cited. 

I n  h', v. But i l e r ,  s u p r a ,  i t  was sa id :  "Besides, we h:ve often held, 
n i ~ d  ought not to be called on to repeat, that when for an) really escusa- 
ble ground a 'case on appeal' is not made up in time, the appeal should 
be docketed nevertheless a t  the regular time and an application lnado 
for :I cer t iorar i .  I t  is out of the power of the judge or ~)olicitor to dis- 
11e11se with the rule of this Court requiring such docketing a t  the time 
prescribed by the rules of this Court. While the Legislature can extend 
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the time for settling a case on appeal, it  cannot impinge upon tlie rules 
of this Court ( I fernt lo iz  2'. I n s .  ( lo. ,  111 iY. C., 3S4) ,  ~pec i f> ing  the 
time in nhicli an appeal ~nuq t  he docketed, u i ~ l c s ~  the Court slmll see fit 
to grant a ccr f io ra )c ,  nliicli is a matter vi t l i in its discretio~l." 

I n  Av. c .  D a l t o n :  "The decisions of this Court have been uniform tbat 
on failure to doclret the appeal in the time prescribed i t  will be docketcd 
and tlismisml unlcss a motion is made for cer i lorar i  at the next succeed- 
ing term and sufficient cause s h o ~ i i  for  tlie failure." 

I n  ( ' o o p r  c. Corrl)nlsnioucru, s u p ~ u ,  it n a s  said:  "The rules of 
practice in tlic Suprt~iiie Court esprewly require petitions for reliear- 
ing to be file(1 nithill forty days after the filiug of the opinion in 
tlic case. 174 S. C., 911, Rlile 52. In Lce 1 % .  B n i r d ,  146 S. C., 363, 
1101 c,  J . ,  said : 'There is no clouht of the power of the Court to estal~liqli 
ths  rules in que~t ion ,  and in ~iunibcrs of decisions \r s have expressed an 
opinion both of their neceisitv arid bintling force. Thus, in 1T'nlAe~ v.  
S c o t t ,  102 PIT. C., 490, X e w ~ n ~ o n ,  J . ,  for the C'ourt, said:  'The impres- 
sion seems to prc\ :~il  to some extent that tlic rules of practice prescribctl 
by this Court a re  merely dirc3ctory; that  t h y  m:xy be ignored, disrr- 
gartlctl and suspendetl almost as of course. This is a serious mistake. 
The  C'ourt lias :rniple authority to rnakc t l~eni .  Const., Llrt .  ITT, sect 12 ; 
Code, see. 691; R e n c h c r  c. A n d e r s o n ,  93  N. C., 10.5; B a r n ~ s  T. E a s t o n ,  
98  N. C., 116. They are deemed essential to the protection of the rights 
of litigants and tlie due administration of justice. Tllfy have force, and 
tlic Court will certainly see that they h a w  effect, and are  duly obsencd 
nhenerer they properly apply.' " 

I n  Rosc  1 % .  RocX y ,If o u n t ,  s u p r a ,  i t  was held : "Appeals to the Supreme 
Court are only nithill tlie rights of the parties nhcn the procedure 
is in conforn~ity n i t h  the appropriate statutes or rules of court, and 
ncithcr tlic partics in litigation nor their attorneys h a w  authority, by 
agrecnlcwt among them~elres,  to disregard tlie rules regulating appeals 
in tlie Supreme Court;  and ~vhere  the  appellant has failed to docket his 
appeal or more for a ccr f io rar i  under the rules regulating the matter, 
the appeal will he dismissed." 

h i  alIirizmc 2%.  12. B., I S 3  X. C.,  436, _4ssocinfe  J ~ i s f i c - e  Sfat-y, deliwriiig 
the opinion. said : "It also appears that  this case n as tried in April, 
1921. The appeal, therefore, should have been docketed and heard at the 
last te rm;  or, at Icast, the record proper should have been seasonably 
docketed liere axid motion duly made for a cer t iornr l .  This latter writ is 
a discrctiol~ary one, and counsel may not dispense with i t  hy agreement. 
I n  re J l c C n d e ,  n n f e ,  242;  S. v. Jolznson,  post ,  730; S. 1 . .  I l o o k e r ,  post ,  
763." And quotes with approval from Trl i l l ' s  case,  as follows : ' W e  note 
that  this tr ial  Tras had in June,  1914. Under the statute and rules of 
the Court this appeal was rcquired to  be docketed at the fall term of this 
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Court before the call of the docket of the  district to which it belongs, 
under penalty of dismissal. Rules 5 and 7, 140 N. C., 540, 544; Rev., 
591; Pittman v. Kimberly, 92 N. C., 562, and numerous cases thereto 
cited in  the Anno. Ed., and Bwrell v. IIughes, 120 N. C., 277, citing 
numerous cases, and with numerous annotations i n  the Anno. Ed.  I t  
appears i n  the record that  the solicitor agreed with the prisoner's counsel 
that the case might be postponed and docketcd a t  thit, term (Spring 
Term, 1915). This was an  irregularity, and was beyond his authority. 
The  statute must be complied v i t h  and the  cause docketed a t  the nest 
term here after tr ial  below. I f  in any case there is any i.eason why this 
cannot be done, the appellant must docket the record proper and apply 
for a certiorari, which this Court may allow, unless i t  dismisses the 
appeal, and may then set the case for tr ial  at a later day a t  that  term 
or continue it, as it finds proper. I t  is not permitted for counsel i n  a 
civil case, nor to the solicitor i n  a State case. to assume the functions 
of this Court and allow a cause to be docketed a t  a later term than that  
to which the appeal is  required to be brought by the :statute a n d  the 
rules of this Court." 

Recurring to the facts as presented in the record, this cause was tried 
and determined on 2 February, 1924. The next term of I his Court com- 
menced on 5 February. There mas no appeal or record docketed nor 
any motion for certiorari or other made till 1 Septeniher, 1924, after 
the commencement of the Fal l  Term, and under the rule3, as stated, the 
appeal must be dismissed. W e  do not discover an  instance when this 
ruling has been departed from. 

u 

I t  is urged for appellant that  the case required six days for its trial, 
coiistituting a voluminous record, and it was impossible to have prepared 
a case on appeal within the time required by the rule, and that the 
statutory time allowed for serving case and countercase would not per- 
mit the docketing of the case seven days before the calling of the district. 
While this ~vould present cogent reason for granting a writ of certiorari 
on proper application, it does not reliex~e appellant of the r~quirement  
that  the record proper be docketed within the time, and the mrit of 
certiorari applied for. 

I t  is only by timely issuance of this mrit that  an extension of time 
can be procured, and this is by no means a formal and meanir1gl.e~~ 
requirement. B y  application for cerfiorari the cause is brought within 
the cognizance and control of the Court, and a criminal cause can thereby 
be brought u p  and heard a t  a day certain or a t  furthesi; a t  the end of 
the appeals from the  Twentieth District, as provided in  IiLule No. 6. I t s  
proper issuance is  essential to give this Court proper control of the action 
of the lower courts as provided and contemplated by Art. IT, secs. 8 and 
12 of the Constitution, and the principles which apply to it and the 
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tlecisio~is of the Court concerning it a r c  juit as imptratir-e as the time 
fixed for docketing a perfectecl appeal under the espress terms of tlie 
rule. 

Again it is iilsistcd that  1)y agrcement bet\vecn counsel for appellant 
nnct the solicitor, the time for preparing the case on a p p t ~ J  was exterlded 
beyolid the opening of the fall session of this Court, ant1 that  a. n matter 
of fact tlic solicitor of the district is htill engngcd in preparing the 
countercase for the State on defendant's appeal. Bu t  such a position 
carliiot for a rilornerlt be allo.ivet1. These rules, prepared pursuant to the 
po~verswsted  ill this C'ourt by the Constitution, and designed to promote 
the expeditious and orderly hearing of cauies on appml,  are in no wise 
subject to tlie agreement of counrel. As held in Rose c. Rocky  -l[ounf, 
supriz, neither parties litigant llor their attoriic~ys hare  autliority by 
agreement among themselves to disregard them. 

Eoth positio~rs of appellaiit collie clearly undcr t l ~ e  coldemnation of 
tlie autliorities heretofore cited and niust, therefore, be orerruletl. 

While for tlie reasons and on the autllorities stated n e  are co~tstrairied 
to adhere to our decision dismissing the appeal, owing to the great 
iniportance of the questions involx td,  n e  have examined the case on 
appcnl prepared by dc~fendant and submitted as the principal basis for 
his nlotiori to reinstate, and the issue of defendant's guilt or innocerlce 
seems to have been fair ly submitted to the  jury, and even on defendant's 
statement, rerersihle error has not been clearly shown. 

Xotioii to reinstate is 
Dismissed. 

(Filed 24 September, 1024.) 

3. Samr-Impairment of Capital Stwk-~irectors-Stockl1olders-~1gree- 
mt>nt-Cont~~acts-ilctions-Parties. 





s t w ~ r i t i c . ~ ,  to Iri. al)l)ro\.c'cl 117 thc I < i r ~ l l i i ~ ~ g  l k ~ l ~ i l r t ~ l ~ ( . ~ i t  of t11(' ( ' I I ~ ~ ) I o ~ ; I -  
tion Corlin~ission of Kortll C'aroliila, 11c i n ~ l ~ i c v l i a t c l ~  11ut 111) : i ~ r c l  illto 
siritl b a d  to strc~i~gtlicil  the  crctlit of said l ,n~ili  nird "ln1t it ill ( w ~ ~ i l i t i o i ~  
to  :rr-oitl tllc, c l o s i ~ ~ g  of i ts  doors and t l ~ t ,  windiirg ul) :lilt1 L w t t l i ~ ~ g  of it. 
nfl':~irs ant1 l iquidat ing i ts  1)usincss." 

I t  is allcgcd i n  the  complaint t h a t  said notice n-:IS g i w n  the snit1 
c~ffircrs and  dirclctnrs, 11)- slid wit11 t l t ~  aut1iorit)- of tl ir  C't!rpt~r:~tior~ CJO~II- 
rnissioi~ of Sort11 C'nrolill:r, a f tc r  llrcriou.: c > s a n ~ i ~ ~ : ~ t i o i ~  of t l l ~  said 
I'col)lc's Bauli,  t h a t  said banlr esar11ii1c.r Ii:td fu l l  pon-or :11rtl authori ty ,  
irnd(>r tlle 1an.s of Sort11 Carolina. to rlost, the s:ritl l 'co11l~~'s I::\iiIi u1>o11 

agl;r;cmcmt of clcfmtlnrrts so to  do, plaintiff p i t l  into wit1 1)nlrk hi.: 



2>0 I N  THE SUPRENE COURT. [lSS 

tioiis prescribed by said Sta te  Bank Examiner, and, as plaintiff is 
informed and believes, all otliers who were present or parties to said 
agreement have done lilrenise, with the exception only of these defend- 
ants. 

" 5 .  Tha t  the said defenclants J. A. Everett, R. J. Whitaker, and 
James H. Wynli, and each of them, notwithstanding their express 
promise and agreement so to do, and in  breach and violation tliereof, 
and notwitlistanding tlieir linowledge that  tlieir codirectors and cosliare- 
holders, i11 reliance up011 the agreement of defendants, had paid into 
said bank the respective amounts for which they had inade tliemselves 
and bcconic liable, refused atid failed to p u t  u p  or pay in tlie amounts 
agreed to be paid ill by them, or any part  thereof, notn-itlistanding 
repeated requests a d  dcniand that  thcy do so. 

"That the said dcfendnllts, as plaiiitiff is informed and believes, after 
having contracted wit11 plairitiff, as heretofore alleged, and  lotw with- 
standing said contracts, but ill disregard and in violatioli thereof, and 
TI-ithout tlie knowledge of plaintiff a t  the time plaintifj' made payment 
of his pro rata part  of said sun1 of $160,000, as afore,said, wrongfully 
alitl ulllawfully agreed among themselves to violate said agreement v i t h  
plaintiff and others, and to breach the said contract wiih plaintiff; alitl 
each of the said defendants did wrongfully, ulilawfully and nlaliciously 
induce his codefelidarits to violate said original agreeme l t  and to breach 
the contract entered into with plaintiff, as hereinbefore alleged. 

"6. That  upon and because of such default by said defendants, and 
because of the imperative necessity of prompt coniplialice with the con- 
dition prescribed by said bank examiner, and to avoid loss to plaintiff 
and his  codirectors, coshareholders, inclutling defend:mts and others, 
and as the only al teri iat i~e,  and as a necessary consequence of said 
dcfendants' default, plaintiff was obliged to, and did, 011 22 April, 1921, 
pay and put into said bank the additional ikunl of $331.50. representing 
plaintiff's pro m t a  part  of the drficiency existing bwause of tlic breach 
of their contract by defendants. 

"7. That  by reason of the paymcnt illto said bank by plaintiff of t h e ,  
aforesaid sum of $331.50, togetlicr with the sums pai,l by othcrs r h o  
complied nit11 said agreement, n ~ a k i n g  good the deficiency created by 
the default of defendants, the said bank n-as s a ~ e d  from insolvency and 
a ~ecei rership  to ~vintl  up  its affairs, and defendants have received the 
benefit thereof as fully iu all respects as though tliey ha31 theniseh-es 
complied with their agreement, and are  still such benefi2iaries. 
"8. Tha t  by reason of the default and breach of contract by the 

defendants in the respects hereinbefore alleged, and a3 a natural con- 
sequence flowing from said breach, plaintiff has been damaged in the 
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sum of $331.50, with interest thereon from 22 April,  1921, a t  the rate 
of 6 per celit per annurn." 

T h e  complaint, duly rerified, mas filed on 1-1 June,  1022. 
Thereafter the defendants filed demurrer, upon the follox-iug grounds : 
"1. For  that  on the face of the complaint tlirre is an apparent mis- 

joiliclcr of parties and of causes, the plaintiff alleging several promises 
to the t h e e  defelidants, alleging both joint and s e ~  era1 liabilities. This 
action, upon the allegations of the complaint, should he brought under 
the l a m  of this State against each defendant severally. 

"2. F o r  that  the complaint alleges a mutual  contract and agreement 
of nineteen parties as a single contract, ~i l iereas only four of the parties 
to the said alleged contract are parties to this action, results in a non- 
joinder of parties." 

The  demurrer 1%-as o~e r ru l ed  by the clerk, and upon appeal by the 
defendants, his Honor, John  H. Xierr, judge presiding in the courts of 
the Second Judicial  District, heard said appeal, and on 1 5  February, 
1923, "ordered that  the demurrers be o~e r ru l ed  and that  d~fendan t s  have 
sixty days within which to file ansners." 

To the order and judgment overruling the demurrer the defenclants 
and each of them excepted, and this was defendants' first exception. 

Thereafter defendants filed answer to tlie complain!, ant1 the action 
was tried before his Honor, C. C. Lyon, and a jury, a t  Special May 
Term, 1924, upon the issues raised hy said answer. 

The  eridence offered a t  the tr ial  showed that  an audit of the People's 
Bank, n ~ a d e  early in 1921, disclosed that  its capital stock had become 
impaired. Plaintiff and defendants and seventeen others n ere directors 
of said bank. A meeting of all tlle directors was lield 011 2 Alpri l ,  1021, 
at which the report of the auditors mas discussed, and a t  which, as a 
result of said discussion, the follov-ing motion n as unani~iiously ntloptetl, 
as appears in the minutes of the said board of directors : 

'(That the directors will, wbject to the approral  of tlic S ta te  B m k  
Examiner, provide additional assets to the amount of $150,000 in lieu 
of similar amount of paper now in  the bank, regarded as unsound or 
doubtful, the said $130,000 to be payable 10 per cent in cadi and the 
balance in deferred payn~ents, to be atlcquatcly securecl." 

On 4 April,  1921, the Chief Sta te  Bank Exanliner of Sort11 Carolina 
dispatched a letter to tlie president of tlle said bank, advising liim that  
c'y our hank llns sustained a lleayv 103s on account of the manipulationi 
of your former cashier, and also on account of several had loans." The 
loans upon which losses had been sust;iined n ere specifically referred to 
in said letter, the aggregate amomrt I,cing in esceqa of $160,000. Tlie 
said president is further ad.i-isrcl that, '(For thc purpose of ctrengthcn- 
ing your credit, nhicll is absolutely necessary, if yon expect to continue 
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:~bsorl) th i s  loss. 1 1 1  ortlcr t1i:rt the  so1~-cncy of your  b , d r  m a y  not he 
quc~~tiol i r t l ,  i t  is  ~ioccss:~ry t h a t  $160,000 be pu t  u p  to l ake  care of t h e  
lohi t1i:it I I I : I ~  : I C C ~ I I C  fro111 t11(, a l ) o ~ c ,  nlltl :my otlrcr loss tha t  111:ly 
t lc~clol t  on nccoulit of t h e  co~itlit iou tha t  your  bank i.; n l n  in. T ~ I I  per  
c2cL~it of this  aniouut nil1 h a ~ e  to he l ~ a i t l  i n  cash n i t l i in  t h e  nest fiftcen 
(la> s, a n d  t h e  balmlcc properly sccureil n it11 colltltcral, t h e  sccurit:, to be 
1 ~ v m l  upon by this  t l e l ) n t ~ n c ~ i t . "  

('1:lrcncc Latliarn. C l ~ i e f  S t a t e  I innk E x m i n e r ,  t c s t i f i d  t h a t  all aud i t  

I~l i l t i r t l ia t r lp  u l ) o ~ i  wcei1)t of this  Icttcr, tlie president of the bank 

p r e w ~ t  a t  said ~ i i e c t i ~ i g ,  licarcl t h e  tliscussioa, and  part ic ipated i n  tlic 
l ) u s i ~ ~ c s s  t r a ~ ~ e n c t e d .  

-1s :1 rcsult of said tliscussiou i t  v a s  agrecd among tlic: directors p r r s -  
elit-liinetccn out of twenty-thee-that tlicp ~ r o u l t l  pu t  u p  tliv sum 
required, i n  order tlint tlic b:n11< might  eo~i t inuo  h s i ~ i e s s ,  t o w i t ,  
$160,000, the  n io t io~i  re~orcled i n  t h e  ~ i i iuu tes  of t l ~ e  sail1 niwting 11ci11g 
ns follon-s: 

"T11:rt tlic board of directors awuliic tlie obligation as  o u t l i ~ ~ e d  ill the  
1cttc.r of t h e  S t a t e  I h l ~ l r  E s a m i n c r  of -4 A1l~r i l ,  1921, assunling $1GC),000 
I I ~ ) O I I  tlie h s i s  of stock as  heid 1)y tlic. d i r w t o r y  totaliug 304' sliarc*, 
$ 3 6  per dinre,  a l ~ d  tha t  nicml~ers  liot p rcse l~ t  1)e required to comply 
011 the  s:~nic basis as  the directors prcscnt." 

~ncc , t i~ ig  : 
'La \ f te r  c:rrli director n-as polled, then tlie follon-ilig ~ i io t ion  x a s  made  

alitl una~i in ious lp  carrictl : T h a t  t h e  directors assume the  aborc-men- 
t io~ icd  $lGO.COO, a ~ i t l  :lssunic alltl agrcc t o  p a p  t h e  arnoilnt set oppoqitc 
thcir  names, t l ~ c  said anlouut I i a ~ i ~ i g  hccn .<tated to  enc*li (lircctor, a11(1 
liis a p l ) o r t i o l ~ l l i e ~ ~ t  being duly u~iderstood by liim." 

T h e  amounts  thus  apportioned to the  plaintiff and tlie defciitlants 
~ w r c  as follows: 11. G. Tnylor ,  tliree sharps, $1,575.00 J. -1. Everet t ,  
th i r ty  shnrcs, $l,i,;S0.00; J a m e s  11. TTpnn, l i re  slinres, $2,630.00; W. J. 
~ ~ l i i t a k e r ,  fifteen shares, $'i.S90.00. 
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t h t  t l ~ c r e  was e i ~ o u g l ~  loss to absorb tlic capitxl stoc-I<. s ~ ~ r l ~ l n s  :111(l 

l~rofits.  
"Thc  meeting of 21 A1)ril was f o r  the  liurl,ohe of 11~;1lii11g 1111 t l ~ e  

sliortngc cause(1 hy tlw defn11lt of t l ~ c s e  tlirce ~ I C ' I ~  11.110 failotl t o  ~ ) i i t  i t  
up.  I li~ion- t h a t  the  co1lntcr:d was l)lac,etl i n  tllc I)aiili, autl tllat 10 1,or 
wilt  was p i t 1  i n  c a ~ l i  oil tlii* t l : ~  I v:rs tlierc.. I npliro\-cil t h e  collatc,l,:~l 
taliell :IS ~ r o r t h  $lG0,000. 1 11:ltl 110 ii i terwt ill t h e  had;,  csccpt as  to  
tlic n.clfare of t l ~ c  dc lmi tors  niitl stocliliolil(~rs. I 11ntl iio voilc.cr11 a s  ti! 
~ 1 1 o  pu t  up t h e  $160.000. I f  1117 r c q u i r m ~ ~ i ~ n t  hat1 iiot I )cc~i  coinl~lietl 
n i t h .  1 vould  I i n ~ e  closed the 11:rlik. 

"S(~ i t l i c~r  of t h c  ilcfe1itl:tlits attcwtl(~t1 t l ~ e  ~ l ~ t ' i ' t i l ~ g  11tl(l (111 21 - \ l ~ r i l ,  a t  
\ \ - l i i r l~ tlic. tlcficirlicg caau~ctl by tlirir fnihire  to p:ly the  a111o1111ts aplJor- 

that ,  r c y r c , w ~ t i i i g  his  I )a~ lk ,  lic n-as on s e ~ e r : ~ l  occ:rrio~is i n  J Y i l l i n l ~ ~ s t o ~ l  
\vliiIe tlic :intlit of tliix Peol)l(,'s I::ll~li n a s  he i ig  ~iiatli,, :111(1 t11:rt I I ( ~  i~iiniic~, 
l l lO1 ' l t  o r  ~ P S P ,  ail i~~t l iv i t lua l  cxn1i1ili:rtioil to  hatisf. 11i111s(>lf :IS 10  t l~t:  
"goodi~ess of our  claim against t h e  barik, air11 .\\-as marc or  1 t . s ~  clowly ill 
toi~cali wit11 t h e  nccoul~tw iits tlnring t l~ t , i r  csi1111i11a ticu~, g o i i ~ g  01-w the  
, s c ~ n r i t i t ~ s  of tile 1)allli a t  clifferc~it tinlcs, :111tl n.as fa i r ly  fall~iliirr n.it11 
t11t-m." - 

T h a t  oil 5 Apri l ,  1921, t h e  capi tal  stork of t h e  People's Bnlili nne,  ill 
his opiiiion, impairctl. T l ~ e  l)nyriic~it of tllc $160,000 \\-:IS si1ficiciit to  
make sure  the  holvency of the I ~ a ~ i l i  a t  tha t  time. 
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That he was present at  the meeting held on 2 April. The subject of 
discussion then was the question of making good the shortage. Everett, 
Wynn, Whitaker, and Taylor were all there. The question was pretty 
generally discussed in anticipation of a demand from the bank examiner. 
The board mas canvassed, as a whole and individually, as to whether or 
not it would be to the interest of the directors to raise enough money to 
keep the bank going. H e  heard Mr. Everett's name called, and heard 
him answer, stating that he would put up his pro rata part. Mr. Rhi ta -  
ker and Mr. Wynn did the same. 

,I. Anderson .testified that he was a director of the People's Bank in 
1921; that he was present at the meeting held on 2 April, when the 
report of the auditors was discussed and the directors agreed to put up 
$150,000. All the directors mere present. Later "me got notice from 
headquarters that we would have to make it $160,000." 

That he was present at the meeting held on 6 April. Mr. Everett, 
Mr. Whitaker, and Mr. Wynn were there. I t  was decided to put up 
the $160,000, as required by the State Bank Examiner. The matter mas 
put to a vote, on roll-call of each man. Wynn, Whita'ter, and Everett 
all agreed to put up their pro rata parts. 

At the breaking up of the meeting, Mr. Staton, the president, said: 
"I want it thoroughly understood, because I have got to make a report. 
Anybody not milling to ~vha t  has been done, say so now." Whitaker 
replied: "I am going to do it, but I can't say I am willing to it." 

Whitaker, Wynn, and Everett did not put up their parts. The direc- 
tors were to have fifteen days to put up collateral and notes. "During 
the fifteen days I carried mine in, and supposed the rest were carrying 
theirs in, but just before me had to hare a final meeting that Saturday 
Xr. Everett, Mr. Wynn, and Mr. Whitaker had not put up theirs. They 
appointed me to go to see Mr. Everett and see if I could get him to live 
up to his agreement. He  would not agree to anything. My best recol- 
lection is that Wynn agreed that it was his duty and that he would put 
up. This Tvas just before we had our final meeting. I had paid mine. 
Mr. Wynn told us to go back, and that he would be there. We came 
back, had the meeting, waited a considerable time for Wynn, then went 
to look for him and found him at Whitaker's. They came to ton-n, but 
did not come to the meeting." 

Henry D. Peele testified that he was a director of the People's Bank 
and was present at the meeting after the auditor's report was filed. The 
plaintiff, Mack Taylor, and the defendants Ererett, W p n ,  and T h i t a -  
ker were there. The proposition to put up $150,000 w ~ s  discussed, and 
all present definitely agreed to put up the said sum, each director agree- 
ing to put up his pro rata share. The bank examiner had not been in Wil- 
liamston since the audit was completed. Subsequently he came down, 
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a i ~ d  on 3 Alwil a meeting of tlie director? n a s  held, at nhicll liis lt'ttw 
requiring the directors to put u p  $160.000, if they nished to continue 
busincqs, n-as read. Tlie plaintiff aiid all three defendants nc re  at this 
n e t  Tlie letter n : ~ s  discussed and talked about. The  roll n a s  
calltd, and eacli man agreed to put  u p  his part. I put u p  my part. 
Sc.itlitr of the dcfendants paid his part. Their failure to do so caused 
a qllortnge of about $27,000. Tlle plaintiff hat1 to put u p  $331.50 more 
oil acc.ouiit of their shortage. This was d o ~ ~ e  on the night of 2 1  ,\pril. 
If th ty  liad not agreed to put up  their pro rata part ,  nitncss nould not 
l l a ~  c agrc~ecl to put up  liis part. At  the time ~vitneqs put u p  liis part, he 
(lid not kiion- defeiidants ne re  not going to put up  their?. 

J. J. l\la~iriing testified that  lie n a s  a director of the People's Bank 
and n as present at the meeting held on 2 April, nhen i t  n as agreed to  
1)ut 111) $159,000. ,111 the directors, except George Harrison, were pres- 
c31it. He (.lainled to liar e sold liis stock. 

TTritnes x a s  also lresent  at the mecting on 5 Alxil, nlicn the letter 
of tlic hank csnniiner requiring that  the tlirwtors put up  $160,000 n as 
rcatl. Plaintiff ant1  defendant^ ~x-ere at this 111eeting. Tlie niatter n:rs 
gone into and talked about, and it n a s  agreed by all that the $160,000 
elioultl be paid in, and that tlle bank should continue ~ U P ~ I I C S S .  TVitiiev 
paid hi.; .hare. Witness thought el-erytliing x7as settled, hut naq called 
to another lncetiiig and lcnrned tliat defendants liad not paid tlieir 
parts. E ~ e r e t t ,  Wynn, and Tl l i taker  failed to pap in tlieir shareq, and 
tlic other tlirectors liail to raise the money to nlalie good tlle defic.ienc~y. 
for "TVc n-ere already tied. I had put up mine at tliat timr. I ncn t  to 
see the dcfentlants, but they failed and refused to do anytliing." 

Xack  G. T a ~ l o r  testified that lie n-as tlie plniiitiff; that lw n a r  a 
stockhol~ler ant1 director of tlie hank, onnlng three qli:~rc~s. 

TT'itness 11 as present a t  the niceting held on 2 ,\lpil, a t  nllich the 
report of the auditor rms reatl, and the question of putting u p  $150,000 
ri-as discusqcd. ,111 three defenclaiits TITere present. All agrectl to put 1111 
the $150,000, each pn>irig his pro rata share, in money mid collateral. 

011 the followi~ig Tuesday, 2 Alpril,  another meeting ~ v a s  hel(1, a t  
~vliicll a letter n a s  reatl by Mr. Staton, the president, from the bailli 
examiner. "ITe were i~ifornietl that n e  had to raise $160,000 iiistrad 
of $150,000. ,-\I1 agreed to pay that  amount. I paid my part. I f  I 
hacl not relied upon the pron~ise of Everett,  TTynn, ant1 TTl~llitnktr to  
pn,v tlicir pro rata part, I n-ould not liar e p ~ t  "11 n l in~ . "  

TTitness further testified that  he  had to put u p  $110.50 inore on each 
%bare, on account of the default of tlie three defcndalits. I I e  has pait1 
this and does not ~ O T V  OTIC  the bank a cent. Tlie cstra amount ~ i a s  
$331.50. Something was said about tlie directors being personally and 
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il~tli\-it1n:rlly l i a l~ l t>  for  :dl tlninnges g r o v i i ~ g  out of tlic hniik's tlcfnult, 
llnt 1 ~ ~ ~ ~ d c w t o o d  r11:it ~ v c  \ \ w e  7-olulit:~rily 1)uttilig 1111 tlic $ l G O , O : ) O  to  
S;I\.(. tilt, I~niilr froill I ) rc~l l r i i~g.  

c J .  C;. S t i ~ t o i ~ .  l ~ r ( ~ s i d w r  of thc  b:1111i, IY:IS t c ~ ~ ~ t l t ~ r t ~ l  t c  the (lt>ft,11i1:11lt~ 
fo? t ~ i ~ o s s - c ~ s : ~ l i i i ~ ~ : ~ t i o ~ i ,  nlid tcrtifictl t h t  a \-oy sul~.~~tai i t i i l l  l ~ o r t i o ~  of 
r h  ~ l G O , O ( ~ O  1i:td 1 1 t ~ ' i i  l ) :~i( l  ill i i io~iq- ,  prohI11y $<h,OOO 11ot y t  paid in  
I .  T l i ~  c o l l : ~ t c ~ a l  ljnr up  was s:rtisfnctory to tlic c~8111niittce : I I I ~  to  
tlrt, h ~ i l r  cmaii~i~ic,r. 

111.. I , : I ~ ~ I : I ~ I I ,  the  I)al~l i  c ~ i n l i ~ ~ c ~ r ,  x a s  prcsc!it : ~ t  tlio ~ i i c ~ c t i ~ i g  licld 011 

1 I T l ~ f  tllrec d d ' c ~ ~ t l : r ~ ~ t s  lmtl not p:~itl t l i o i ~  ~ l i i ~ w s .  "Mr. 
L : ~ r l i : ~ u ~  s l id .  ili 110 u ~ ~ c w t ; ~ i ~ i  vor t l s :  'Tliis niuilc'y 11111st I1c2 a r r : l ~ ~ g e t l  
toi~igl i t  :111tl :1grcm1 to I)c l~nicl, nlitl if i t  is i ~ o t  tlic h l ~ k  Trill ~ i o t  be 
: ~ l l o ~ \ ~ c d  to 0 1 ~ ~ 1 1  rulliorron..' " -\ftcr this  tlie deficicwry \\.as iil:ltlc good. 
T:lylor. thc  1)laiirtift'. 11:rs linitl all  liis sli:lrc of tlie tlcd:~ult. 

Stnr~c. (1:i~s af tcr  h A\l)ril. 3 I r .  E\-wctt  gaye h i s  i~otc. f o r  tlic share 
nl)lmrtioiicd to lii11i of the  $1G0,000. H i s  note was go'xl. Sollie t ime  
i ~ i ~ f ~ ~ r c ~  the cspiratioli  of tllc fiftccm J a y s  ET-crctt  came to w i t w s s  autl 
: \ ~ k t ~ t I  fo r  llis ~iotc', s:~yiiig tha t  h c  n. ; l l i td  t o  shov- ;it t o  sonic oirr.: or t o  
sccx soi i ic t l i i~~g :ii)out i t .  T h e  ~ ~ i t l i c w ,  li:l~-iiig co~ifitlelicc ::II E w r c t t ,  gave 
l i i ~ ~ i  tlle ~iotc'. I t  11:rs ~ i o t  bccii r c t u r ~ i e d .  E w r c t t  l)roniisetl to  w t u n i  
tll? 1iotc. 

- \ t  t l ~ o  (.lose of cl-itlc~icc ofi'cred b- p l n i ~ ~ t i f f ,  t lcfcl i t lu~~ts  ~liovctl f o r  
jutlg~lic~lit of  o oil suit. 3lotioii tlcliictl. Dcfcntl:l~its excepted. T h i s  is 
d~+'c~~itl:~iits '  w e o i ~ d  ~ ' x r ~ p t i o n .  

Tli(. c l c ~ f c ~ ~ ~ t l : ~ ~ ~ t a  tlic11 offcrcd el-itleiice, :IS fo1lon.s: 
tJ:i~iic~s A\. I+ :~orc t t  tcsrificil tlint lie v n s  oiie of tlic tlefcntlniits; thn t  

lit, tlitl ]lot \-otc :ipai~lst lmt t ing  up t11c $lGO,OOO, bccnnw Iic " o ~ v i ~ c d  :I 
l'igllt slI1:l~t Of t1ic1 ~tO('1i ill tll? b:lllk, :llltl the I ) : I I I ~  ow011 hi111 11ion?y. 
311.. I.atlia111 :~iitl Juilgc 1:r:rg:lu- wcoiiiiiicii~lcd i t  so liil:ll, s:ryiug t h a t  
ill(, l ) ~ ~ t t i ~ i g  1q1 'of f l(i(iO,OOO n.ould ~ l ~ n l i ~  the  bnlllr ;IS goo1 as  ~ic~r . ."  H e  
rc~liotl 011 \\.lint t l ~ r y  s:ritl, nlrtl iicst nioriiilig gal-e t h e  l ~ r c s i t i e ~ ~ t  of tlie 
11:11ili a lrotc, fo r  t l ~ c  ful l  alliount of hi.; pa r t ,  hut lntcr Icnrnctl tha t  t l ~ c  
c o ~ ~ ~ l i t i o ~ i  of tlic l ~ n i ~ l i  was bad. I l c  t l ~ e n  got liis note bnck. T h e  bmik 
"lmstotl i ~ i  abont n y : l r  nfrcr tlint." 

''1 ~:1t11tjr t l i i l~k  t h : ~ t  T I I C ~  r t ~ i d  n lcttcr to t h e  cffect that  cvcry one of 
t l i ~  ~ t o c l i l ~ ~ l ( l c ~ . ~ :  v n s  1i:ll)le f o r  nll t h a t  tlic b:lnk lost. I lint1 bee11 fooled 
bo h t l  that  1 1)roinisctl ~iiysclf thnt  t l i q  Irere not going to fool nlc mly 
111orc.. I (lid 11ot nttr.1111 nlly more  ~ n e c t i ~ i p s  of t h e  dir~8:tors. I fou~lcl 
out t11:1r tlic I~nlili n.ns ill b:1(1 conclitioi~. I mntle n mistnlre, bcc:lusc I 
o ~ y l i t  to 1i:r~c. fou i~ t l  out hcforc I gave t h e  i ~ o t e .  I lef t  the note a t  t h e  
I I : I I I ~  o11c (lay nlrtl got it hnclr tlie iicst day. I did i ~ o t  say a n-or11 a t  
tbc  ~iicctilrg, bu t ,  bt411g silcnt, tlint p r c  cclnsent. I let them p u t  up 
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thclrs, rclyiiig on nlv silenrc, and  n l l e i ~  t h e  tirne came to p u t  i t  u p  I (lid 
i ~ o t  pu t  up  illy share. I tlid not tell  tlie o thr r s  an: th ing  about iiot going 
to pu t  u p  m y  share." 

Jmiies II. TTy1111 tcstificd t h a t  h e  n:rs olie of t h e  ticfeiitlauts; tha t  h e  
was a t  the  $1G0,000 inceting, hut  doc, not re~iliwil)rr n l i t , t l~er  llc \\ as at 
tlie $150,C00 ~ilcetiiig. "1 (1111 not agrc? to  : ~ l i > t l i i n ~ .  1 1 ~  U I I ~ ~ C T , ~ , I I ~ ~ ~ -  

illy n a s  tha t  tile hniik noul t l  be c l o w l  if s o ~ n c t l ~ i ~ i g  n n s  not dolic,. I 
c a r r i d  cllecli f o r  10 lwr cent a11i1 toltl Mr .  S ta ton  that  tha t  n a s  a, f a r  
as  I n a i  going. I tluillr I rcw~einl)cr X r .  Stnton rcntlillg :I 1cttc.r f r o m  
tlie bank exanliner at a mcvhng. I rcmenl1)vr t h a t  e:wh ~ n r n ~ ' *  ilame 
v a i  c:~lletl, alltl that  it  \\:IS s t n t d  llon niucll lii, l)ro r a t a  p a r t  nou111 1w." 

Tkfeiitlal~ts this offem1 i n  e ~ l ( l c n c e  the  >nilillion\, tlatetl :I t J u ~ ~ c ,  1922.  
A\t the c . o l ~ ~ l n + i o ~ ~  of al l  t l i ~  cxi(lr~iicc, clif~1111;rntz renc\\ctl 111otloi1 f o r  

jutlgiiient a,  of i iol~, t~i t .  11otion ilciiicd, :nld tlefelltlalita exceptctl. T h i s  
\\ :I, tlefr ~ l t l a ~ i t s '  tliirtl csceptioii. 

T l i r  iltfendaiits tci~tlcred is.uc+ nllicll tllc court clccli~ictl t o  *ul)iiiit. 
S o  r x c c p t i o n ~  a r c  uoted i11 the  csaie on appeal  to t l ~ c  rofusi l  of tlic. 
court to w h i i t  these 1-ws. 

T \ > l ~ e i  n t w  tllr.11 iuh~ni t t c t l  by tlic court,  nhic.li, nit11 rlie a l ls \ \ ( rb of 
tlic jury, u e r c  as  follon s : 

I .  1 ) id  c1cfcnd:lnt J. Li. Ex wet t  enter  into tlic agrceiilihiit to rontr ibutc  
111s pro  ra tn  l ~ a r t  of $160,000 to bo l )ut  i n  tllc 1)nnB. a. allrgctl ill tllc 
coi i~plaint  ? Ansm-er : Yes. 

2.  D i d  d e f e l i d a ~ ~ t  J. 11. Wji i i i  m t i ~  into the  agree~iicnt  t o  ro r~ t r ibu te  
h i s  pro rats p a r t  of $160,000 to be pu t  illto tlle baiik, :I. allcgctl i l l  t he  
conipl:~int ? A\iirn er : Tcs.  

3. Ditl IT. J .  Wliitalier enter into the  ngrcelnent to  contr1l)ute hi- 
1)ro ratn par t  of $lfO,000 to bc~ 1)ut ill tlic 1,:111k, alleged 111 tliil colil- 
1)laint ? .\nsn c r  : Yes. 

4. Did the  tlefe~idants breach tlie said agrcc~ment, as  allrgetl i n  the  
complaint ? A\~iswer : Yes. 

5. If so. n h a t  :rmount iq plaintiif c~ i t i t l rd  to rccorcr of t l c f w t l m ~ t i  1,. 
reason of such breach? A n s n e r :  $.?31..50. 

T o  t h e  issues sublnittcd, tlefei~tlniits i n  a p t  tirnc o l ~ j c c t d  Objection 
o\ errulcd. D e f ~ ~ n d a n t s  cxceptcd. T h i s  was t l~fci idmitr '  four th  esccl) t iol~.  

Defendants  i n  a p t  t ime  esccptecl to the  fol lowi~ig ini t ruct ion g i r o ~  in 
t h e  charge of tlie court,  a n d  assigned same as  e r r o r :  

"If you anuncr  the first, second, third,  and  f o ~ r t l i  issues 'Yes,' then 
SOU ~ v o u l d  answer the  fiftli issue wvvhatcrer amount  you m a y  find tha t  h e  
paid, and h a d  t o  pay, i n  conserjuellce of tlie default of the  three dcfend- 
ants,  and on n h a t e ~ e r  amount  you nlay find tha t  he  paid,  h e  is  entitled 
to interest f r o m  2 1  Apri l ,  1921." T h i s  n a s  defentlants' fiftli exception. 
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r 7 I lie rcmaiilii~g t h e e  exceptions of defentJants appearing in  the case 
011 appeal, a i d  up011 wllicli assigiiments of error a re  m:de, a re  formal. 

C o s s o ~ ,  J. Drfendaats  demurred to the complaint, and excepted to 
judgineiit of the court orerruling their demurrer;  tliercafter they filed 
ail answer, and, up011 the tr ial  of tlie issues before a jury, a t  the close 
of plaintiff's erideilce, 11101-ed for  judgment as of noiisuit. Up011 the  
overruling of this  notion, defendants offered evidence, :ind at  the close 
of all the e~ idence  again niored for  judgment as of nonsuit. This 
motion was denied, m d  defendants again excepted. C. S., 567. 

The  first and second assignments of error are based upon these escep- 
tions, and defendants rely upon them chiefly upon their motion for  a 
new trial. 

The  cvidencc introduced upon tlie t r ial  supports tlw allegations of 
the complaiiit ; tlierefore these assignments of error, anti tlie exceptions 
upon ~vliich tlicy are  based, may be considered together, for dtfendants 
thus prescnt the question as to whether or not plaintiff can recorer of 
the defendants in  this action. 

Plaintiff and defeiicla~its were stocklioldcrs and directors of the Peo- 
ple's Bank, a corporation organized :1nd doing a banking business at  
Rillianiston, S. C., under the 1an.s of Sort11 Carolina. The  said bank 
was under tlie gcneral control and super~is ion  of the Corporation Coni- 
inission of Sort11 Carolina. C. S., cli. 21, see. 1033, eubsec. 7 ;  L a ~ r s  
1921, ell. 4, sec. 63. Tlle Corporation Commission is autliorized by 
cllaptw 4, section 72, Public Laws 1921 (ratified IS  F~.bruary, 1921), 
to appoint a Chief State Bank Esaminer,  nliose duties and powers are 
prtscril)ed by law. T h e  comniission is expressly a u t l l o r i z ~ l  by section 16 
of stlit1 cllapter to take possession forthwith of tlie busineas aiid property 
of any  baiik under its control and superrision, ~vlienerer it shall appear 
t h ~ t  said 1)niiB- 

"2. I s  conductiig its business in an unauthorized or uilsafe manner. 
'(3. I s  in  ail unsafe or ui~sound c o l d t i o n  to transact its business. 
"4. H a s  a n  impairment of its capital stock. 
"Such banks may, with the consent of the Corporation Conimissioil, 

rceume busiiiess upon such terms and conditioiis as may be approved 
by it." 

-111 audit made of the People's Bank,  under the  supervision of the  
State Bank Examiner,  completed about 1 April,  1921, disclosed that  the 
capital stock of the  bank was impaired and that  the Eank, vhi le  not 
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insolwnt, was hordering oil iiisolrency. At a meeting of the board of 
directors of the bank, held on 2 April,  at which (lcfendailts wrre pres- 
ellt, as members of the said board, tlie report of the antlitor was dis- 
cussed; the directors accepted this rcport as correct and thereupon, 
unai~iinously, agreed, ('subject to tlie appro1 a1 of the State Bank Esanli- 
nor, to providc additional assets to the ainount of $1>0,000 in lieu of 
siiililttr aiuount of paper regarded as uiisou~ltl or doubtful." 
A condition thus existed, under nhicll the State Bank Examiner, act- 

ing under the authority of the Corporation Cornmission, was empowered 
by law to take possession of the business and property of the People's 
Bank, a i d  to determine upon what terms and coriditions it might resume 
business. 

By his letter of 4 April, 1921, the State Bank Examiner advised the 
president and direcstors of tlic Pcoplc's Bank of the terms upon ~vllich 
the bank ~vould he permitted to continut business. Tlie statute espresslg 
au tho r i z~s  the Corporation C'ommission to permit a bank, whose business 
and property it has taken possession of, to resume Irusiness, upon cornpli- 
ance with terms and conditions approved hy the commission. Wlirre 
the condition of a bank, under its supervision and control, is such tliat 
the Corporation Colrirnission is  authorized to take possessiorl of its 
husiilcss arid property, and then upon terms and conditions approx-ed by 
the eomnlission, to permit it to resume business, the commissioli, or 
the bank examiner, acting under its authority, instcad of first taking 
possession of the bank, and tliuf closing it, may impose term< ant1 coilili- 
tiolis upoil nhich  the bank may coiltinuc husilicas, autl thus a~o ic l  l o s w  
to depositors, creditors a i d  stockl~oltlcrs ilecessarily incident to the 
closing of the hank. 

The  condition prcscrihed by the State B m ~ k  Esariiiner in his lctter 
of 4 ,lpril,  1921,  up011 which tlic People's Bank noultl he pernlittctl to 
remain open and continue its husines3, x a s  that $160,000 "he put up  to 
take rare of the loss that may accrue from the above (the niai~il)ulat io~ls 
of the cushier a i ~ d  bad loails specified) a i~i l  ally otlic~r loss that xilay 
clr~clop oil accon~it of t h e  coldition of thc haulr. Ten per rent of this 
amou~i t  will h a w  to be ltaitl in cash, within the nest fiftee~i (lays a11c1 the 
halarice properly secured with collateral, thc security to bc 1)ahsriI npoii 
by this depart~nent.  

This  contlitioii was irnposerl solely for tlie p u r p o s ~  of s t ru lg the~l i~ig  
the rredit of the bank and in ortln. tliat its solreiicy niiQlit not Le 
questioned. The  tlirectora, at a nieeting hc,ltl oil 3 April, a t  nliich the 
defendants were present, accepted the condition and so notified the hank 
examiner. Upon the agrccnlent of the dircctors to put up  the $160,000, 
as rcquircd by the bank esamiiler, the bank Tvas permitted to continue 
business for fiftccn days. 



260 IS THE SUPREME COURT. 11138 

13- accepting the terms and coliditions contained in the proposal of 
tlic hal~lr csaniiner, the menibers of the board of dirwtors agreed to 
p q  into the bank, to strengthen i ts  credit, and in  ordl2r that  it might 
colitiliue busiiicss, the sum of $LGO,000, tlie said i i~en~be i s  thus becoii~ilig 
liable to tlir bank, as the beneficiary of the agreen~c~nt, jointly and 
sc~ernl ly ,  for said S U I ~ .  -1s a result of said agreement, tlie bank  as 
allo\ved to renlai~i  open and to coutinue business. 

011 21 l p r i l ,  1021,  the fifteen days llavil~g espired, it was ascertained 
by the directors and reported to tlie bank esanliner that  tlie whole 
aniount had not becn paid i n ;  the deficit being due to thc failure of these 
tlirce dcfentlants to pay in the sums which they had  greed with the 
0 t h  dirct*tors to pax. This clcficit :miountcd to about $27,000. The 
directors who liacl complied with their agreement to r a y  in the S U ~ I S  

apportionctl to each of thcni, were called upon by the State Bank 
Esnliiii~cr to pay in the amount of this deficit ant1 wcw not i f i~d that  
unlcss they did so a t  once, tlie bank ~vould liot be permitted to open for 
business tlie following morning. The deficit was imi i ed i~ te ly  nw.1~ good 
by the directors other than defendants and the bank opened for business 
tlie next niorning, nit11 its capital stock rtxtored ant1 its solvency no 
longer questioned. 

The  ainoulit for  which the defenclants had become liable to their 
cotlircctors, by virtue of the agreement entered into on 5 April, was 
paid by ~ ~ I C S C  directors, all of whom had paid in  their pro ra ta  shares, i n  
accortlance with the agreement. The  plaintiff in this action paid $331.50 
of tlic deficit aiid now sues the defendants to recover the c~um. 

Defendants' first contention, as statcxl in their brief, is that  upon the 
facts alleged in the complaint they should h a ~ e  been sued "severally 
bec:~usc tlieir liabilities appear on the face of' the conipla~nt to have been 
sevcral ilistencl of joint." 

This is not mi action to recover of tlefenrlants because of their liability, 
as stockholders, for the contracts, debts and engagement of the bank, 
undcr C. S., '337, such liability being limited "to the rxtent of the par  
d u e  of the stock onlied by thein." By their contract, nlade a t  the 
iastanco of the State Bank Examiner, for the benefit of the bank, all the  
l l ~ ~ n l b c r s  of tlie board of directors became liable, jointly and severally, 
for  tlie p a p e n t  into tlie bank of $160,000. Their liability was fixed by 
tlieir contract, and is not limited by the statute. The  bank esaminer Ilad 
no concern as to who put u p  the $1 60,000. H i s  requirement was that  as 
a condition of tlie bank remaining ope11 a d  continuing business this 
sun1 should be put  up  to take care of losses already sustained and tha t  
might derelop by reason of the then condition of the bank. This rrquire- 
ment was met by the directors, who assumed the obligation as outli~led 
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ill the letter of the banlr esaniii~er, not as a l)oard, but as i n t l i~  idunls. 
They became and were jointly m ~ d  severallx liable f u ~  the nliol(, alilouiit 
wliirh tlicy assumed. 

Tlie liability of defendants, 1). I i r tuc of tlicir contract, l~elng joint 
arid several may be enforced eitlier 1)- n joint action against thclrl all, or 
1 ) ~ -  separate actiou against any one or inore of t h tm at the clectioli of 
tlic creditor. Black's Lnn 1)ictional.y ( 2  ed.). 11. GG-3; 33 C. J., 86s ;  
Tlanstcin c. Johmov ,  112 S. C'., 254. 

1)cfcndants' second contellti011 is that  tlie liability of defendants upon 
tlie fac t i  alleged in tlic coillplaiiit is "to tlic other directors, including 
l)lnintiff, as a unit, and therefore tlic director. slioulcl sue joiritly, or 
one for all." 

r 3 l h e  btmcfiriary of the contract inatle by the clirrctors, inclutlir~g tllc 
dcfc~~dants .  is tlic bank. Tl~cx contract, lioncver, has been fully l m -  
f o r ~ i d .  the $160,000 lins I~cen paid into the banlr, and the bank now 
lins no c a u v  of action on tllc coi~t rar t  againrt tllese defenclallts or ariy of 
their coclirectors. These defendanti not  01x1- agreed with the bmlk 
r san~ ine r ,  acting for the beiirfit of t l ~ e  hnnlr. to put up the $160,000. 
hut t l ~ e y  also ngreecl with their codirectors and each of them that  they 
vould. earh, pay into tlie comrnoli fund, to be raised by all, n sum in 
proportion to the n u n i h c ~  of sliares owird  by each. This they failed to 
do, and by renroli of such failure the plaintiff, aclino~vledging his 
1i:lbility upon his contract, together v i t h  the other directors, except the 
d e f ~ n d a ~ l t s ,  have paid in tlie ainomit of such default. The  plaintiff's 
share of this amount has been ascertained and fixed definitely. N o  
accounting is necessary to determine it. H e  alone is interested in the 
recover>- of t l~ ih  amount, to 11-it, $331.50, from the dcfcndaliti, under 
their contract, made with the bank esaminer for the benefit of the 
baiili. Plaintiff and drfenclants, together with their codirectors, nc rc  
liable for tlic deficit, due to the default of defenciarits. Tlic plaintiff 
11a~ing a l r m d -  paid his pro rnta share of the $1G0,000 as  fixed by agrce- 
r ~ i e ~ i t  of 311 the ciirectors, assumed and paid his proportionate part of 
the deficit, such part being a.scertnined m~cl fixed in accortlance nit l i  tlic 
agreement entered into by the meml~ers of the hoard of directors. T11c 
other tlirwtors. altliougli tlig. may h a ~ e  claims againi;t tlic tlcfc~~tlaritq 
because of amomits whicli they have paid in  hecausc of default of 
d~fend : rn t~ ,  linre no interest in or liability for the amount n llich plai~ltiff 
paid in as his pro rnta part of the deficit. 

This action may therefore be maintained hp plaintiff against the 
clcfmdants, without joining his codirwtors, for the plaintiff is the only 
porson TI ho l i n ~  all interest in this came of :~ction. C. S., 446. 

Tlic order and judginrnt of Kcrr ,  J., o~ crruling the demurrer, is 
affirmed. 
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D~fendan t s  except to the overruling by Lyon, J., of their motions to 
nonsuit, and assign same as error. 

1)cfcndants contend that  tlie payment by "plaintiff and his  associate 
directors of tlie alnount which defe~ltlants had agreed tc put up, on 2 1  
A1~x i l ,  1021, was voluiitary, vi thout autliorization and without necessity 
because tlie original agreement a t  the directors' table T;as several and 
not joint." 

It is true that  the original agreemel~t, entered into on 5 April, 1921, 
was voluntary. Tlie members of the board of directors were uuder no 
obligation, as directors or as stockholders, to put u p  $160,000 to 
strei~gthen the credit of the bank and to remow any question as to its 
solvency. I f  the baiik was a t  the time, or should thereafter become, 
insolvent, tlie liability of the members of the board, as stockholders, was 
fixed and liiuitetl by statute;  C. S., 2 3 7 .  H o ~ e w r ,  the condition of 
tlie bank was admittedly such that the bank esaminer, acting under 
authority of the Corporation Commissiol~, had full authority to take 
possession of its business and property, and if an invesligation showed 
that it would be to the interest of creditors, depositors and stockholders 
that a receiver be appointed, to apply to the court for ,~ppointment of 
a receiver for tlie People's Bank. Public Laws 1921, see. 17. 

The  illembers of the board of directors, hovever, having voluntarily 
agreed to put u p  the $160,000, and thus complied wit11 the condition 
prescribed by the bank examiner for the continuance in business of the 
bank, they became. jointly and severally, liable for the sum wliicli they 
had agreed to put up. Having thus induced the baltk examiner to 
allow the bank to continue in business, and the bank h~ ,v ing  continued 
its business because of the agrwmtwt, they were each and all liable for 
the payment into the bank of the sum ITq~il 'ed by him. 

Tlie right of tlie bank to enforce in the courts liabdity of all the 
directors for tlic sun1 ~ h i c l i  they had agreed to pay is admitted, but, in 
view of the situation brought about 011 21 -ipril,  1021, by default of 
defendants, it calulot be said tliat there was no necessit:r for action hy 
tho otlier directors, i ~ ~ c l u d i n g  the plaintiff. There wils all adnlitted 
tlrfault OII  tlle part of the directors. Tlirp had not put 1113 $160,000, in 
cadi and securities. within fifteen days, and the bank es:iminer nap not 
o~ l ly  well ~vitllili liis rights, but was performing his duty ~1;hen he notified 
t h c v  directors that u111ess the deficit  as paid that iiigl~t the bank would 
not be permitted to open the nest moriiing. Tlle direct0 *s had not paid 
in all the sum required, $160,000. although each, except the three de- 
feildants, had paid in his pro rata pa r t ;  they were not o d y  liable for the 
deficit of about $27,000, but were about to lose the benefit wliich induced 
them to enter into the  agreement, a d  to pay in their respective shares; 
for if tlie bank sliould be closed, as stockl~olders they vould assuredly 
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b a r e  suffert,tl " i ~ i c ~  i t : ~ l ~ l c ,  great  aiid i r reparable  loss, i n  iiioney, property, 
cre(lit, ailti 1)uhlic. coiifidei~cc." l'lic l ) la i~i t i f f ,  :~ltliough tllc number of 
ilmrc- of .toc.k on lictl Ly l l i r~i  11 a s  iiot largc. woultl 1ia1 e illaretl i n  this  
low, n ~ ~ c l  111s slinrr of tlic 10s. uonltl 11ot h a \ ( ,  1)ecii ~ i r c s ~ a r ~ l y  ill l m -  
portion to  tlici i i u ~ i ~ b e r  of l i i ~  ~ I i n w ~ .  M C I ~  oftell 1x1~7 tlicir o ~ n  debts 
[ I  ifliciut t i c (  c ' < \ i f  (1, h l t  t l i ~ y  (lo ]lot often lmy t h e  debts of others 1 oluli- 
t a r ~ l y .  

,, 
Lhe rra~ls:~c.tioli out of nhicl i  this action :Iroqe is not a n  or t l i~ ia ry  

\nb.c.riptio~i colltract. vliicli is tlefinetl i n  2 2  R. C. L., p. 1-40;, as " n l ~ e r e  
the  u l i t l t>r t :~k i~~l :  i -  to pay tllc mii ,mit  yet opposite tlic rtspttctire s ig~in-  
trlrrs of tlie par t ie i ,  the, c.oiltr:tct of ench snl)scril)er 1~e11ig gent.rally 
rcgnrdetl as  w p a r a t c  from tha t  of o t l ~ r r s ,  so as  t o  sustain ail action 
: ~ g : t i ~ ~ ~ t  w l ~ ~ c r i b e r  iirdi~itlually." H e r e  t h e  C l ~ i c f  S t a t e  Bank  
ES;III I I I IC~ i i t 1 1 1 ~ ~ \  the  ' . l ) ~ ~ n l d t ~ i t  :111d cli:lirina~i of the  board of direc- 
tors of t h e  Pco1)Ic '~ B a ~ i k "  t h t  "ill order that  the  s o l ~ c n c y  of your  
bank m a y  not h(, qucstioiiecl, i t  i i  I I C C C S B ~ ~ ~  t h a t  $160,000 br put  u p  to 
take care of t h e  loss tha t  m a y  accruc froin the a l m e  and airy other loss 
tha t  nlay dcrelop on accoui~ t  of tlie coiithtion that  your  bank is 11on in. 
Ten  p r  W I I ~  of this amouitt n i l1  liaxe to he pa id  i n  cash within t h e  
next fiftccn clayi, a ~ i d  t h e  balailce properly secured nit11 collateral, t h e  
secllrity to  be p a s 4  upon by this department .  

"You a re  directed to  call your  board tog<?her a t  once and take t h e  
n ia t t r r  111) nit11 tlitm, adrisiilg rile of their  ac t io~ i ,  i n  order  tha t  I may 
bc gnitletl 111 niy tltcisioii nit11 r t f r r e ~ i c e  to a l l o n i ~ l g  tliiq b a ~ k  to remaill 
ope11." 

T h i s  n a s  the  proposal. T h e  acceptance n a b  emho(lict1 ill a rnotiori 
p a c ~ c d  hy tlic h:trcl aiid rect~r(Ied i n  their  n i i ~ ~ n t e s ,  as  fo l lons :  

"That  the lmnrtl of directors assume tlic ohligation :IS outlined in t h e  
letter of the S t a t e  Eitnli E ~ a r i i i n e r  of 4 All)i.il, 10.31. a w m i ~ r g  $160,000 
upon tllc ha,iii of etoek hcltl 1): t h r  dirtlt.tori, totaling 3041 2 shares, 
$,j26 p c J r  ~ l ~ a r e . "  

T h e  appc~rt ioni i i r~i t  of the  said sum to the  s c ~ e r a l  d i rwtors  was tlirrp- 
u l~o i i  made alitl recortletl ill tlic rni11utc.s. Tl ic  S t a t e  B a n k  E s a m i ~ l c r  
\Ins i ~ i f o r l ~ ~ e d  of the  a c t i o ~ i  of t 1 1 ~  directors. H e  \ \ as  not conc~crnctl 
nit11 tlie a p r ~ o r t i o ~ i m r ~ l t  of tlic sum ariioilg tlie individuals v h o  jointly 
ant1 s e ~  crally untlcrtook to pay  i11 tlie nliole amount  rt.quirei1. 

Tllc plni i~t i f f ,  I ~ a ~ i i i g  p i i t 1  $331.30, fo r  \~liic.h, as  h e t n e ~ r ~  liinlsrlf 
ailcl tlic defend:~ntb, the tlcfcntlants a r e  liable, sccks i n  this  actiou to 
rccor r r  the same f rom the defentlants. 

T h e  People's Bank ,  f o r  ~ilicwe benefit l~laiiit iff and  dpfcnclants, nit11 
their  codirerto~-S, agreed t o  raise and pu t  u p  t h e  $160,000, could h a l e  
maintained ari action against t h e  said directors to recorer tlie ful l  
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amount vllich they agreed to pay. I T u i u r r s i f y  I ? .  LZo~t l s ,~ ,  132 S. C., 
476; Roztss~nzi  v. Cull, 169 S. (I., 173;  I lo l~shn l l  v. S t ~ o n a c l r ,  172 
X. C., 273. 

Thc tlrfciltln~~ts were ill tlcfault upon tlicir ngrcenlcnt. 'I'lic plaintiff, 
nltliough lie lind pnitl his pro rntn sl~nrch of tlw coinmoll fund,  wns linble 
to the bmlk for tllc deficit. R e  mltl others, under like lia jility, pnitl tlie 
sun1 for nliicli, : ~ s  hctwcen defeiitlants : L I I ~  their codirectors, dcfel~dn~its  
were prinialdy linble. Plaintiff and his codirectors, who paid the sum 
for wllich tlcfclldnnts ve re  lial~le, are subrogntecl to the rights of the 
bn111i. 

"Subrognt io~~ is the substitution of one 1~110, under the compulsion of 
~leccssity for tlle protection of his own interest, has discahnrged a debt 
for whirll mlotl~cr is prim:~ril- liable, ill tlic plnce of the creditor, with 
all the security, bcncfits :u~d at l~nntagcs l~eld  by tlie la t tw with resl~cct 
to the debt." F i d e l i t y  C'o. c. Jowla , )~ ,  134 S. C., 236. 

Tllere being no necessity for nn accouuting in this case to determilie 
tlie nniouilt which plaintiff p i t 1  for defendants, the said innount liaring 
bee11 nsccrtnilied )J- the ~nctliod adopted by all tho partics to tlie ngree- 
ment for determining tlie nmounts for which each was to be liable, the 
plaintiff mriy nmil~ta in  this action without joining his  codirectors. 

"Where s e ~ c r a l  sureties pay the debt, and there is no evidelice of a 
partnership, or joint interest, or of payment from a joint fund, the 
prcsu~nption of law is tlint each paid his proportion, mid a joint action 
cannot be maintnined." 6 R. C. L., p. 1061. 

"At coninion ln~v,  tlie sercrnl persons who ha re  discllargwl tlie conlmon 
obligntio~i cannot sue jointly one who has not paid his share. Each 
m n ~ t  sue sepnrntdy for his portion." 13 C. J., 834. 

"In EL ~ u i t  for colitribution in equity, or under The Code practice, 
brought hy the obligor who has dischnrgetl the debt, all the o t l m  
obligors should be nintle tlcfendnnts." 13  C. J., 834. 

The  e ~ - i d e ~ ~ c e  in this CRSC fully surtai~ls the nllegntiou of the com- 
plniiit. The  deruurrcr wns properly overrultd The  exceptions to the 
refusnl of the motion for judgment as of nonsuit are not sustained. 

r 7 J llc exception to the issnes submitted by the court is not sustained. 
Tlicrc wns no error in ~-cfuc;ing to submit the i s ~ u e s  tendered by dcfend- 
ants. 411 matters of d c f e n ~ e  set u p  in the answer and supported by 
evit lc~~cc mere su1)mitted by the court to the jury upon the tr ial  of the 
issucxs sct out in the record. Kor  T V ~ S  there wror  in the portion of the 
charge excepted to by defendants. 

We h n ~ ~ e  cnrefnlly considered all the grounds urged in defendants' 
brief in support of their motion for n 11ew trial, but are of the opinion 
that  no error l ~ n s  heen committed in the trinl of this action, and that  
the judgment should not be disturbed. 

Nu zrror. 
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SORFOLIZ-SOUTHERN RAILROAD CO3IPASY v. BOARD O F  cO3IMIS- 
S IOSERS OF CARTERET COUSTT ET AL. 

(Fi led  1 Cktoher, 1924.) 

1. Taxation-Assessn~ents-S-d~tionsBSuitsStatutes. 
Under the  prorisions of C.  S., 7979, a tnsgayer  m:ly pay tlie t:rs 

assessetl by tlie proper county agents under protest, ant1 bri~i:: a n  actioll 
a t  law to recover the  amount  so paid upon the  ground of i t s  illegality, 
having olwerved the s ta tu tory  provisions a s  to time, notice, etc., or he  nlny 
apply for  injnnctive relief upon the  ground of t he  illegality or i~ i ra l i t l i ty  
of the  assessment so made, or t ha t  i t  was  for  nil u~iauthorized purpose. 
C .  S., 80'8. 

2. Same-mlawfu l  Assessments-Statutes-Notice. 

K l l e r e  t he  county l ist- taker h a s  clia~lged tlie report  made l)y the  pro1)c.r 
clerk of a ra i l ro t~d company in iilcrrasinq the  amount  of taxable persoll- 
a l ty  girc~n ill for  taxes,  wllicli ha?  been adopted by the  coulitp c o ~ i i i n i ~ -  
sioiicxr.i a t  i t? proper mertmc. and notire thcicof gir1?11 to  the  wit1 a w l i t  
of t he  railrontl, m ~ t l  the  notice of this thanqe has  brvn tur i~et l  over to 
the  company's legal de~mr t incn t  but not acted upon unti l  the  liqt has  beell 
placwl in tlie sheriff's hand for  t he  collec~tion of the  t a x  thuq iiicretrwl : 
Held, ill tlie slut  of tlie raili.o;~tl c ~ ~ m p n ~ i y  to reqtrniu the  collection of the  
t ax  by t he  sheriff, tlie plaintiff may not resist the  diqsolntion of the  
temporary rcstrainin:: order upon the  ground t h a t  i t  had  not rrceivcd the  
1cc:il notice of the  increase a f t e r  appropriate action had been taken 
thereon by the c20anty ctrm~nisqionerq C S . 7997 

3. Sanw-Munic.ipal Cor~ora t ions-Ci t ies  a n d  Towns. 

The  valuat io~is  1)roperly f i ~ c t l  nndcr tlie s ta tu te  1jy the  proper c3ounty 
authorit ies f o ~  pnrpoceq of t a w t i o n ,  (' S.. 7397, a r e  1,intlin:. up011 c'itic3. 
and  towns within the  same county. 

4. Same-Injunctions-Pleadings-Allegationdvidence. 
Where a tasptlyer seclw equitable relief against  t 1 1 ~  allejieil un l a~vfn l  

assrssii~eii t  of tnsc~s  against  it:: property by the  county nutht)ritics. i t  must 
allelse and show t h a t  the  ainonnt c.lai~netl a s  esc?ssire was  in f n r t  ml 
escessire valuation. 

,~PIVLAL by pla in t i f f  f r o m  Da,~,cls .  J . ,  a t  June T e r m ,  1924, of 

CARTERET. 
Civ i l  ac t ion  t o  r eq t r a in  tlic collection of a n  alleged u~ i l a .wfu l  t ax  an11 

t o  co r r ec t  a n  alleged e r ro r  i n  t h e  assc~ssment  of p la in t i f f ' r  p r o p e r t y  f o r  

t axa t ion .  

F r o m  an o r d e r  d e n ~ i n g  the relief  souglit ,  p la in t i f f  appea l s .  

X O O I - P  & Dun.% and J .  F .  D z i ~ ~ c m  fol- p la in f i f .  
E.  IT7. Hill, -11. Leslie Davis and E.  H .  G m h a m  for clefendanfs. 
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S T A C ~ ,  J. I11 this jurisdiction, a taxpayer may c011te:jt the ral idi ty 
of an  assessment or collection of tax  upon his property in one of t v o  
Jvays : 

1. He may pay the alleged illegal or inralid tax undc>r protest and 
then bring an action to recover i t  back, observing, of course, the require- 
ments of the statute with respect to time, notice, etc. C. s., 7979; 
JIzlrt1oc.k v.  Comrs., 138 S. C., 124;  EIilliard v. Ashecille, 118 N. C., 
546; Schaltl t. Charlotfe, 118 S. C., 733; Range Co. L. C'arcer, 118 
S. C., 328. 

2. H e  may, if the tax or assessn~ent, or so~ne  par t  thereof, be illegal 
or invalid, or be leried or assessed for an illegal or unautl iori~ed purpose, 
apply for injunctire relief without paying the alleged illcgal or invalid 
tax in adrance. C. S., 838; S h c r ~ o d  c. Dau'son, 154 S. C.. 623; Lumber 
Co. 1.. Smith ,  146 S. C., 199;  Pwne l l  r .  Page, 133 S. C., 129. 

I t  has been held that  the validity of a Federal tax or assessment niay 
not be tested by injunction. Graham v. l?uponf ,  262 U. S., 2-13; 
Seaman c. Bozr~ers, 297 Fed., 371. 

I n  the instant case, plaintiff has applied for injunctive ;.elief, alleging 
an  unlawful assessment. T h e  appropriateness of the lemedy is not 
questioned. 

The  facts are these: I n  May, 1922, J. R. Pritchard, chief clerk in the 
executive office of the Sorfolk-Southern Railroad Company, mailed to 
the proper list-taker for Carteret County arid Morehea3 City, a tax 
return (enclosing t ~ o  carbon copies), listing certain personal property 
of the plaintiff, located in the Atlantic Hotel a t  Morehead City, and 
valuing the same a t  $1,000.00. T h e  said list-taker having made a per- 
sonal investigation as to the value of the property in question and noting 
that tlie same was listed a t  $10,000.00 tlie year before, which he deemed 
to be its fa i r  value, clianged the raluation upon said return from 
$1,000.00 to $10,000.00, and on 29 May mailed one of tlie carbou copies, 
as thus changed, to J. R. Pri tchard,  chief clerk, having direct charge of 
the matter for  plaintiff company. The property was thereupon reported 
by the list-taker and listed for taxation at the highel, value. X r .  
Pritcliard noted tlie change in raluation, which had bee1 made by the 
list-taker upon the carbon copy returned to him, and iminetliately 
turncd it over to the law department of the plaintiff company for atten- 
tion. K O  further steps nc re  taken in regard to the matter unti l  plaintiff 
was notified by the sheriff of Carteret County of the amount of tax 
due upon its property; whereupon this suit was i n s t i t u t d  to restrain 
the collection of said tax and to correct the alleged error in assessment. 

Plaintiff takes the position that  the increased vallat ion of its 
property was made by the list-taker without any proper notice a i d  that  
the same was approved by the hoard of conlmissioners, sitting as a board 
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of equalization on the second Monday in Ju ly  (C. S., T93S), ~ri t l lout  
giving plaintiff an  opportunity to be heard. 

The  facts are, llowever, as found by tlle court below, that  the plain- 
tiff's agent did have notice of the action of the list-taker in making the 
change in question and the matter was referred by him to the legal 
departinent of the plaintiff coinpany for attention. Such notice Tias 
sufficient, a t  least, to put plaintiff upon inquiry, a ~ i d  this carries with 
it a presumption of notice of everything nliicli a reasonable investiga- 
tion noulcl have disclosed. Blacklc~ootl 2%. Joncs ,  57 S. C., 5-4; N a y  v. 
Ba~zXs,  62 S. C., 310. A party l i a ~  iilg notice n ~ m t  exe~cise ordiliary 
care to nscertai~i the facts, and if he fail to investigate ~vlleii put upon 
iiiquiry, he  is chargeable with all the kiio~rledge he ~voulil l i a ~  e acquired, 
had he made the necessary effort to learn the truth of the matters affect- 
ing his interests. Tl'ynn c. Grant, 166 S. C.,  p. 45. 

S o  complaint was made to the board of coininissioners, as prolidcd 
by C. S., 7939, and the report of the list-taker was approved by the 
board of equalization on tlle second Xonday in July,  as a matter of 
course. Due  notice is required to be given of this J u l y  meeting, to the 
end that all taxpayers, who are  dissatisfied with the valuation of their 
property, may appear and make complaint and have the same corrected 
or equalized, if found to be ulijust or  unequal. C'onlrs. v. R. R., 86 S. C., 
5-41. 

Section 18  of the Xachinery Act of 1921 (same as C. S., 'iSST), the 
law in force a t  the time of the present assessmelit, coiitains the following 
with respect to the powers and duties of list-takers: "The toivr~ship 
list-taker and assessor sliall obtain from each taxpayer a full, complete, 
and detailed statement of each and every piece and kind of property, 
real, personal, and mixed, which said taxpayer shall on n on the first day 
of Xay, together with, as near as possible, the true ra lne  in moiiey of 
all such property owned by hiin or them, or which may be nl~tler his or 
their coutrol as agent, guardian, ndmii~istrator, or o t h e r ~ i s e ,  and wliich 
sllould be listed for taxation; a ~ t d  i t  sliall be the duty of said to\vnship 
list-taker and assessor to ascertain by visitation, inrestigation, or otlier- 
wise the actual cash ~ a l w  in money of cach piece or class of property 
in his toivnship, and to list such property at its actual value for tas-  
ation." 

Thus it ~voulcl appear tliat the list-taker lvas autllorized to increase 
the raluntion of plaintiff's property. This he did and mailed notice to 
plaintiff of such action on his part. 

There is  still another ground upon which the judgment entered below 
should be upheld. Plaintiff is seeking injunctive relief, and it is nowhere 
alleged that  the property in question is not worth $10,000.00. The suit 
is  based upon the single allegation that the action of the list-taker in 
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incrcasing t h e  assessment, a s  a b o ~ e  set out,  v a s  unlamFu1. M e  h a r e  
discorcred no r a l i d  reason f o r  dis turbing t h e  judgment. 

r 7 111c restraining order  l l a r ing  been properly dissolved as  against t h e  
shwiff nnd commissioners of t h e  county, i t  follows t h a t  t h e  same judg- 
ment n.as correctly entered as  against t h e  t ax  collector. and  town of 
Morehcatl Ci ty.  T h e  ra lua t ions  fixed by  t h e  county authorities, f o r  
purposes of tasnt ion,  a r e  binding upon t h e  citics and  t c ~ r n s  and  must  
bp atloptcd by them. Such  was t h e  holding i n  Gua?&o Co. I ! .  S e w  Bem, 
172 N. C., 258. 

Affirmed. 

ASI3URY TTICR, ADMISISTIL~T~R OF I R V I S G  TTER r .  J. 13. BLADES 
LUJIBER CORIPANY. 

(Filed 1 October, 1924.) 

1. Administration - Clerks of Court - Jurisdiction-Executors and Ad- 
nli11istrators--1'~0ceedings to Revoke Letters-Domicile-Findings of 
F a c t S p p e a l  and Error. 

The finding of fact by the clerk of the S q e r i o r  Court, ~ 1 1 ~ ~ 1  lwtition to 
lerolce letters of administratioli upon tlie elound t11n1 i ~ i t w t i ~ t e  \ \ as  
domicilecl in a different county from the one llnvincr is~uct l  the letters, 
is conclusive in the Sul~reme Court oli appeal from the judgment of the 
Sulmior Court adoyting the affirmative findings of f n c ~  found by the 
(41crli and sustainina his judrlnent a i  to jur~sdiction, 1 ~ 1 1 ~ 1 1  there is lc~.xl  
cvi~lenct~ upo~i nl l ic l~ his findiiigs mag be sustained. 

2. Administration-Executors and Adnlinistrators-Clerks of Court-Ap- 
pointnient by Clerk-Priority of Right. 

Upon petition to revoke letters of administration the petitioner may 
not arnil himwlf of the fact tlint the deceased left a \ridow wlio was 
cntitlcd to atlministcr upon his estatv instead of n brother of tlccvasecl 
to uhom the lctters were duly qranterl, when she has shown no d i s~os i -  
t imi  to scst nl) this i.ic1it I)('forr the cleilc Iiarinz iswetl the lctters ant1 has 
nppnrcntlg acqnicsced in the appointment of the clerk. C. S.. S ( 2 ) .  

PKTITION to r e ~ o k e  lettcrs of administrat ion issued t:, the  plaintiff 
by  tlie c lrrk of the  Supcrior  Cour t  of BEAUFORT. H e a r d  by  brow)^, J. ,  
upon  appeal  f r o m  t h e  clerk's order. 

T h e  plaintiff brougllt suit  to  recover damages f o r  t h e  alleged negligent 
I d l i n g  of his  intcstate  ~ r h i l e  operat ing a saw i n  t h e  defendant's mill .  
Tlic complaint and  anslrer were duly filed. Thereafter  t h e  defendant 
made  a motion before the  clerk of the  Super ior  Cour t  of Beaufor t  t o  
~ a c a t e  and  set aside t h e  plaintiff's letters. T h e  plaintiff iiled a n  a n s v e r  
to  the  petition and  a t  t h e  hear ing  the  clerk heard  evidence f r o m  mhich 
h e  found t h e  following facts  : 
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1. That  I r ~ i n g  T y r  n a s  k i l l ~ d  on Friday,  11 -luguqt, 1922, nhi lc  
71-orking in the sa~vinill of the J. B. Blades Lumber Company, ~t Eridgc- 
ton, S. C. 

Th:~t  at the time of liir death the said I r r i n g  Tycr Tras living in a 
c o t t a p  on the mill 1)rrnlises of the J. 13. Blatlc,\ 1,umhrr Cornp:rliy, 
nllich said cottage n a s  rented to him by tlic J. 1:. Eladis I,uii~hc~r C'on- 
lomy, nliile lie n orlicd a t  wid  niill. That  thc said l r ~  ing Tycr litad 
four miuor cliiltlreli n 110 n ere l i ~  ing n it11 him iri wit1 cottngc. T1i:l t 
a t  the tinie of his death the  n ife of the wit1 Irx i ~ i g  Ty t r .  ,lnnic> q J o ~ ( l : ~ ~ ~  
T p r ,  Tias not living with the said I rv ing Tyer, but 11 as re\itiilig in tht. 

c4ty of I'liiladelpl~ia, State of P V I I I I * ~ ~ I : I I I I : I ;  tli'lt t11r wid  h l l i i ( 7  .J(ord:~l~ 
T ~ e r  had iiot resided n it11 her husb:~ntl and  cliilclrmi for w\  cral year> 
prior to the death of the said I r v i l ~ g  Tyer. 

2. That  on d l  Septeinber, 1022, Asbury Tycr, a brothcr of the 
deceased, I r l  iiig Tyer. duly qualified as adininistr:itor of tlic said I r r  iug 
p e r  before the clerk of the Superior Court of Rcaufort County, North 
Carolina, giving the liecessary and required honil and promptly there- 
after instituted an  action for damages against the J. B.  Blades Lumber 
Cornpany for the wrongful death of his intestate. 

3. That  a t  the time of the death of the said I r r i n g  Tyer, the said 
I r l  ing Tyey mas domiciled in Beaufort County, and did not at any time 
change his domicile from said coui~ty  to any other courity; that the 
said I rv ing Tyer was temporarily n orking ill Bridgeton, S. C., ant1 liad 
his cllildren with him at said tinie, but intentled to ro ta i~i  his domicilc 
in Dcaufort CouiitS and to rc,turn to 13eaufort Cou~i ty  as the place of 
his domicile. 

That  a t  the time of his death the said I rv ing Tyer had part of liis 
prrsonal effects, including liis cooking storr, in Bmufor t  C'nullty. That  
the said I r v i i ~ g  Tyer had often explained hi3 abqeiicc from Beaufort 
County as being for a temporary purpose and frcqucntly stated that  he  
i ~ ~ t e n d e d  to retain his domicile i n  Rcaufort County. That  the wid 
Irving Tyer preferred to no rk  in and around mills and ginr to working 
in crops, and a t  certain seasons of the year wlieri he could not obtain 
work in mills and gins temporarily worked in Bridgeton, S. C., for the 
J. B. Blades Lumber Company and others, but alnays with the inten- 
tion to return to Beaufort County. 

The  judgment was as follows: 
From the foregoing findings of facts i t  is ordered, adjudged and 

decreed, by the court that  the said I rv ing Tyer was domiciled in the 
county of Beaufort a t  the time of his death, and that  letters of adminis- 
tration upon the estate of said Irving Tycr are duly and properly issued 
to the said Asbury Tyer by the clerk of the Superior Court of Beaufort 
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County, and i t  is, therefore, ordered adjudged and decreed that  the 
petition to revoke the said letters of administration be dismissed a t  the 
cost of the petitioner, J. B. Blades Lumber Conipany. This  the 1st day 
of October, 1923. 

The defendant escepted and upon appeal Brown, J., adopted the 
clerk's findings of fact and affirmed his judgment. The  defendant 
escepted and appealed to this Court. 

W a r d  & Grimes,  TY. A. Tlzompso)a, u72d H a w y  A~fci l ful lun for p la in t i f f .  
0. 11. G u i o n  for defendant.  

,2nam, J. The clerk of the Superior Court of each county has juris- 
diction, within his county, to grant  letters of administration in cases of 
intestacy, where tlie decedent a t  or  imnlediately previous to his death 
was domiciled in the county of such clerk, wherever such death may 
have occurred. The  place of the intestate's doniicile was put i n  question 
by the defendant's petition ( R ~ y n o l d a  7 s .  Cot ton  Jl i l ls ,  177 N. C., p. 424) 
and was considered and determined by the c*lerk and b j  the judge on 
appeal. I t  is stated in the judgment that although the deceased had 
been temporarily a t  work for the defendant in Craven County, he died 
don~iciled in  the county of Beaufort ;  and as the  findings of fact are 
supported by competent e ~ i d e n c e  they are as conclusire as the verdict 
of a jurg. Mat thews  v. Fry, 143 S. C., 384; Stokes  v. Cogdell, 153 
N. C., 181;  In  re ,Ifartin, 185 N.  C., 472. The deduction that  the 
deceased was domiciled in Beaufort County is fortified, in our opinion, 
by abundant authority. Reynolds  v. Cotton ,Vills, supra; Roanoke 
Rapids  2.. Paftersotb, 184 S. C., 135; I n  re X a r t i n ,  supra;  TAayer  v .  
l ' hayer ,  187 K. C., 273. I t  is only in the absence of a don~icile in this 
State that  assets in the county will confer jurisdiction to grant  such 
letters. Reynolds  v. Cot ton  X i l l s ,  supra,  p. 420. H o w e ~ e r ,  i t  appears 
that a part of the intestate's personal effects were in Beaufort County a t  
t h e  time of his death. I t  follows, then, that  the clerk of the Superior 
Court of Beaufort had jurisdiction to grant letters of administration 
upon the intestate's estate. 

The  defendant contends that  tlie widow of the deceased had the prior 
right to letters of administration; but the judgment recites that  she 
made her home in Philadelphia and for several years had not lived with 
her husband and children, and the plaintiff contends that  for this reason 
she was without right to administer. Hal l  c .  R. R., 146 N. C., 345; 
Boynton  v. H e u r t f ,  158 N .  C. ,  458; C. S., 8 ( 2 ) .  TTe deem it unnecessary 
to consider this question. The  appointment of Asbury Tyer, a brother 
of the deceased, was not void, and the widow has not applied in this 
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proceeding to effect his removal. On the contrary i t  appears from papers 
on file in this cause that she has no purpose to intervene or to interfere 
with the present administration of her husband's estate. Ckcrrison 2.. 

Cox, 93 N. C., 333; Lyle 1%. S i l e r ,  103 h7. C., 262; V i l l z a r n s  1 % .  -Yer i l le ,  
10s  9. C., 559. 

The judgment is 
,lffirmetl. 

J. EI. HARDY I-. C. H. HEATH. 

(Filed 1 October, 10'24.) 

Appeal and Error-Rnlcs of Court-Docketing Appeals--Record Proper- 
JIotions-Certiorari - Constitutional Law-Statutes-Apeenlent of 
Parties. 

The rules of pmctice regulating the tlocketinq in the Yugreine Court 
castxs al~l)calecl thc>reto is esc~lnsively left to t lmt Court by the Constitu- 
t ion.  Art. I V ,  secs. S :mtl 12. \\-11ic.h calll~ot I w  :~fft~Tect or c11:111wtl c- . i t l l t~~~ 
by sratute or the agreement of parties : aud in  order to prolwrly bri~lg tht' 
care before the Conrt for it to exercise its discretionary po\rer to afford 
relief under ~eculiar  ciscnnlstnnces arisi~lg in a particular care, the record 
proper must be docketetl in  strict accordailce with the rcq~ir~rnents  of 
the rule, and :I co-fiorccri accordingly alq)lietI for 011 motion to tlle ('ourt 
and in the time required. 

~IPPI,ICATIOS for ~ e r f i o r n r i  to obtain e s t~ns ion  of time to docket 
n p p a l ,  filed 13 September, 1924, and presented and heard by the court 
13 Septenlher, 1024. Application denied. Appeal by plaintiff. 

H ~ F ,  C. J. From a perusal of the affidavits and summary of the 
record now presented it appears that this v a s  an  action of claim an11 
deli7 ery tried and d e t e r n h e d  a t  Superior Court of Duplin County, 
I\I:lrcl~ Tcsin, 1924. Verdict and jndgnlcnt for d~fendari t .  A\ppeal hy 
plaintiff. By agrccrnent of rounsel, time for tendering case on appeal 
m t l  c o l n ~ t ~ r c a . ~  has been rstmdetl to 12 September, 1924, ah el^ the 
papers will be h a ~ ~ d t d  to the judge for thr  purpose of settliug case 011 

appeal, ant1 hiq IIonor now has the papers for such purpose. 
Our rules provide in effect that appeals in causes tried below during 

a term of this Court shall be brought to such tcrm or the next succeeding 
term, am1 nhen to the nest succeeding term, same must be dockettvl at 
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sut~li term s c ~  cu tl:~ys bcfore the call of tlic docket of the di-trict to nliicli 
it bc lo~~gs .  Rulcs of Practice, I S 5  S. C., 1). 787 et sccl. 

I n  Iiluiicrous t l c r i~ io l~s  of tlic Court ill ~vllic11 tlicse r lles r c r e  coli- 
> t~wc( l  : I I I ~  :~pl)liwl, it 11:1s bcc~l llc~ltl t11:tt :I ~ccor t l  :111tl c3:tsc O I L  :1ppc:11 
 rot tl~~cdlit tcd :kt t l ~ v  timc r c q u i r d  by the r u l ~ ,  I\ ill lw disi i i iwd 011 motiol~ 
n11lc5s rllc apptlll:~l~t I\ itliili tlie t i ~ n e  provitl(d sll:dl tloc1;ct the record 
1 ) r o p t ~  :111(1 :11)111y for  a I\ rit of cei f i o rar i  mid t l~e rcb j  obt:lin all estcn- 
4 0 1 1  of t i u~c .  S. 1 % .  Fai.t;lct., n n f c ,  2 4 3 ;  ,9. c. B u f u e r ,  IS3 S.  C., 1). 731;  

1 % .  D t r l f o ~ i ,  1S.i S. C., 1). G O > ;  R o s ~  P .  RorX J I o 1 c ~ f ,  IS4  S. C., 11. G O D  ; 
-1Iiiil1;~a I . .  11'. I L ,  I S 3  S. C., 11. 43G; 8. r .  Joir;zston,  183  S. C., p. 7 3 0 ;  
+\'. r .  I l r v u  1 1 ,  1% S. C., 1). 7isO; S. r .  Enriist lnlc,  IS3  S. C., p. T b 5 ;  Y. r .  
ll'trrtl, 150 S. C., 1). G93. 

111 li'osc~ 1 % .  IZocZ,y A I I ~ l ~ ~ l f ,  s u p r n ,  it wa3 held:  "A\ppcals tl3 the S u l m m c  
Co1u.t :Ire o d y  withill the rights of the parties wlml tlie procctlure is in 
c o ~ ~ f o r ~ i ~ i t y  n it11 tlic alq)roln-iatt~ st:ltutc s or rules of court, ant1 neither 
t l i t  p ~ r t i c s  in litigation nor their attorlicys have authority, by agreemelit 
:uilong t l i ~ ~ i i s e l ~ . e ~ ,  to tlisrcgartl tlie rules regulating appeals ill the  
Suprcnie Cour t ;  ant1 nlicre the alqwllant has f d e d  to tloclwt his appeal 
or iliove for :L c ~ r i i o ~ ( c r i  under the rule regulating tlie ~na t i c r ,  t l ~ c  appeal 
n ill be tlis~nisscd." 

111 J I i i ~ l m s  v.  R. R., s l i p i z :  "TTlleli a case 011 appeal has not bee11 
tlockctctl by appcll:l~it withill the time requircd by the r ~ ~ l e  of practice 
ill tlic S1~1wcnic Court rcgulatilig it ,  a ~ ~ d  a motion has not been made 
for  :I ccr l co i~r r i ,  i t  nil1 be tlismissed, it being d i sc rc t i o~~a ry  nit11 the 
Court as  to wlictlier the n~o t ion  for  this w i t  nil1 be allov ed, which the 
co~ise i~t  of the parties ca1111ot affect." 

111  P. r .  .Tohi~\on,  a u p i v :  "The procedure ill tlic Sup~*cmc Court is 
~ v t t ~ l  by c011stitutioii:~l :~utliority entirely 11 it11 this Court, n itliout 
1 m v i ~  of the Legislature to modify it. T\Tlietl~er tlic appellant has lcgnl 
i w x s c  in not docketing his case on appeal in rime for  i t  to be rcpularly 
I~cnrtl at  tlic call of the district to which it bclongs is a ~nat tc i -  for the 
S I I ~ W ~ I C  Court to dctermil~e upon his doclreti~ig tlie record proper and 
m o n ~ i g  for a c c r f  iot n7.i ~ ~ n d c r  the rule. T\Tliere the npp i , l l a~~ t  has not 
tlockctctl the record proper and nioved for  a c7ci.fiorat.i ~ n l d c r  the rules, 
lie m:1y not sucocs~fully resist appcllce's  notion to dismiss for not llaving 
his case tloclrctctl in the rcquiretl time b,v :~ttcmpting to elion- that  such 
failure n as causctl hy tlic t r ial  judge ill extending the timc for the 
~wcpnration and s e r ~ i c e  of the  case and countercase. S e m b l e ,  a n  
~ l ~ ~ r c n s o l ~ a b l c  timc g i w n  for such purpose will not be recognized by tlie 
Su ln rmc  Court." 

1 1 1  S. 2 % .  H i ' o l r ~ ~ ,  S U ~ I T U :  "A case on nppeal will be dismissed in the 
S1111rc~me Court n l ~ e ~ i  tlie a p p e l l a ~ ~ t  has not confornied to tl e rule requir- 
ing that it be doclietctl in a certain time before the call of the  district, 
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at  tlie first term of the Supreme Court beginning after tlie trial, and 
has failed to apply for a t e ? t i o r a r i  011 good cause sho~vn." 

I11 S. 2'. BarXsdalc, s u p r a :  "I11 this case, held that  the appeal be dis- 
missed in the Supreme Court 011 riiotion of tlic State for the failure of 
the appellant to docket his case a t  the first term of t l ~ i s  Court beginning 
after the tr ial  below, or apply for a c e1 t i o r a i l  upon filing a transcript 
of the record proper, in accordance nit21 tlie requirenie~lts of the rules 
of Court regulating such matters." 

I n  the caw before us, the casc on aljpeal has not yet been prepared uor 
has tlie record prol~er  been docketed, on nhich alone an  extensioii of ti1110 
may be obtained by means uf the n r i t  of ccr f , o i  a r / .  ,I mere suliiillary 
of t l i ~  rccord t:~lit~ll from tlic. i ~ l i n u t t  t1ochc.t :rlltl consi,itiug c.liic4y of the 
nanics and rcs1)ectix e datcs of thc diffcrciit proccsw a i d  pleatlings in t110 
cause is by no means a conipliance with this rcquircinerit that  the rtlcord 
propcr be cloclic~tetl. Sljeaking to this question in 8. 7 .  I ; a m ~ c . r ,  nrrpra, 
tlit, Court said:  "I t  is only by timely i\\uancc of this n r i t  that an 
extension of time call be procured, and this is bx no means a formal and 
int~al~i~lglezs requirerncnt. B y  applicatioli for t c r f i o r a ~ . / ,  the caube is 
brought n i th in  tho cognizance arid control of the Court, and :L criiiiinal 
cauw can thereby be brought up  and heard at a day certain or a t  
fu r t l i~s t  at the rild of the appe:rls from the Twentieth District, u s  
ljroritiecl in Rule S o .  6. I t s  proper issuance is essential to girc this 
court proper control of the action of thc l o m r  courts as provicletl and 
col~tenlplatetl by Const., IT, sees. S ant1 12, and the principles 
nliich apply to it and the dwisions of the Court concerning it a rc  just 
a, imperatire as the time fixed for t l ~ ~ k e t i n g  a perfected appeal under 
the express terms of t h t  rule." 

A h d  in order to a proper exercise of the d i s r r e t i ~ n a r ~  poner to i+ue 
tlic n r i t  referred to, i t  is necessary for thr  Court to h a l e  opportu~li ty 
to inspect the rccord proper. nliich ~llould co11tai11 at least tlie ~ U l l l K l l O l l b ,  

pleading,i, verdict ant1 judgment helov and any allcillary ortlcrs matlc ill 
the cause in case the T alitlity of such ordcrs are in1 o l ~  r d  in the appcd.  
See Crcsslcr c. Asheville,  138 N. C., p. 482. 

,Igairi, a proper consideration of the anthorities cited nil1 disclosc 
that these rules of practice aud the dec4siol1s concerni~ig them n ill hc 
uniformly enforced and that w e n  nhen the record proper has been duly 
docketed an extension of time for docketing also the case on appeal will 
only be allo~retl uhen good and sufficicnt cause is shown why there has 
riot been a full compliance with the rule. I n  the case before us it appears 
that  the cause ~i -as  heard and determined a t  March term, Superior 
Court of Duplin County; that  time for serving case and countercase on 
appeal has been extended by agreement of counsel from time to time 
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through the entire Spring term of the  Sixth District, through the 
summer vacation, and was only submitted for tlle consideration of the 
judge below on 13  September, too late for his Honor to have settled 
the case within tlie time required by tlie rule. 

As said in  Farmer's case, these rules, prepared pursuant to the powers 
vested in this Court by the Constitution and designed to promote the 
espeditious and orderly lieariiig of causes on appeal, are in no wise 
subject to the agreement of counsel or parties litigant, and no sufficient 
reason is s h o ~ r n  to justify an issuance of the n r i t  of certiorari in tlie 
cause even if the record proper had been docketed in apt  time. 

Fo r  reasons stated the application for writ is 
Denied. 

ANSIE TTER, ADMISISTHATRIS OF IRVISG TTER r .  J. B. BLADES 
LUJZBER COJIPAST. 

(Filed 1 October, 1921.) 

Adn~inistration-Letters-Clcrks of Court-Executors and Adminis- 
trators-Jurisdiction. 

\There apl~lieil for and granted to scparate npplicants for letters of 
ailministrntioii in two counties, the one first acquiriiq jurisdictioii has 
the sole and esclusive jurisdiction, though tlle decedent. at the time of 
his d t ~ t h ,  h:td his fisrd tloii~icile ill both coulities. C. S., 1, subsec. 1 ( 2 )  : 
:md this jurisdiction, wlie~i once ncquirrd, cannot be collatrrullg im- 
l)raclied. 

Same-Appeal and Error. 
Where tlie clerks of two counties hare granted letters of admii~istration 

to separate parties, and in the Superior Court of each county, the juilg- 
ment of the respectire clerlis has becu afinnrd, the Superior Court  ill 
(letermine \rhich of the letters were l~roperly granted. 

,IPPEAL by defendant from Xicljyetfe, J., denying defendant's motion 
to revoke plaintiff's letters of administration on the estate of Irving 
Tyer, deceased. From CRAVES. 

E m e s f  X. Green for p la in t i f .  
0. 11. Guion for defendants. 

, ~ D A ~ I S ,  J. The death of the intestato occurred on 11 ,\ugust, 1959, in 
Craven County. On 21 September, 1922, letters of administration were 
granted by the clerk of the Superior Court of Beaufort County to 
Asbury Tyer, a surriving brother, and oil 8 December, 1922, the clerk 
of the Superior Court of Craven County likewise issued letters of 
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administration to Annie Tyer, the intestate's widow. On  21 September, 
1922, Asbury Tyer as administrator brought suit against the defendant 
in Beaufort County to recover damages for wrongful death, and there- 
after Annie Tyer as administratrix brought a similar suit in Craven. 
On  22 December, 1922, the defendant filed a petition before the clerk 
of the Superior Court of Beaufort County to revoke thc letters issued 
to Asbury Tyer, and the clerk's denial of the petition was approved hy 
tlie Superior Court on appeal. On 7 Alpril,  1924, the defendant instituted 
a like proceeding before the clerk of tlie Superior Court of Craven 
for the recall of the letters issued to the intestate's widow. The clerk's 
order denying this motion was in like manner approred on appeal to the 
Sunerior Court. 

We h a r e  therefore the singular situation of t ~ o  suits for the recorery 
of damages against one defendant, pending in different counties and 
separately prosecuted by two personal representatives of one decedent. 
I t  hardly need be said that  both administrations cannot be maintained. 
One must yield to the other, and the prer-ailing jurisdiction is defined 
by statute. The  clerk who first gains and exercises jurisdiction of the 
admii~istrat ion of an estate thereby acquires 5ole and exclusive jurisdic- 
tion even if the decedent at the time of his death had his fixed place of 
doniicile in more than one county. C. S., 2 ;  subsrc. 1 (2) .  And such 
jurisdiction when orire acquired cannot be collaterally impeached. 
Batchelor v. Overton, 158 N. C., 896; E'ann 1.. R. R., 155 S. C., 136. 

We hax-e held that  the judgment a p p r o ~ i n g  the appointmellt of 
Asbury Tyer was free from error, and as the clerk of the Suprrior Court 
of Beaufort had exclus i~e  jurisdiction the letters of adrnil~istrat ioi~ 
granted to Annie Tyer should be revoked. 

The  judgment is 
Reversed. 

A, L. JACKSOX AND I,. G.  COOPER, RECEIVERS, T. ISTERSATIOKAI;  
HARVESTER COJIPANT ET ILL. 

(Filed 1 October. 1924.) 

1. Eviclencc-So~lsuit-Trials. 
Zipon a motion to nonsuit upon the plaintiff's eridence, the evidence 

must be viened in the light most fxvorable to thc plaintiff. 
2. Limitation of Actions-Actions-Principal and Agent. 

The burden of proof is on the plaintiff to show that his cause of action 
is not barred by the statute of limitations nhen the defendant sets up this 
plea as a bar thereto; and where a ~~rincipal  has been sued, arid after the 
statute has run against his agent, the plea of the statute is available to 
the latter. 
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APPEAL by plaintiffs from Daniels, J . ,  at May Term, 1924, of PITT. 
Civil action to recover for an alleged breach of warranty and fraud 

in the sale of an automobile truck. 
From a judgment of nonsuit entered at the close of all the evidence, 

plaintiffs appeal. 

P. R. Hines and Julius Brown, for plaintifs. 
F.  G. James d2 S o n  and H.  C. Carter for defendants. 

STACY, J. Without stating the facts, which are somewhat compli- 
cated and make a rather long story, we are convinced, from a careful 
perusal of the record, viewing the eridence i n  its most favorable light 
for plaintiffs, the accepted position on a motion to nonsuii, that the case 
was properly dismissed or nonsuited. 

Suffice it to say, the action was originally instituted against the 
International Harvester Company of America as sole defendant. Cpon 
the trial, plaintiffs' counsel, Mr. Hines, learning that his witnesses would 
not say they were agents of the defendant as he had been led to believe 
they would, stated that he "looked around and saw he was in a bad 
fixn-meaning that plaintiffs were thereby unable to prclve their case; 
whereupon he asked the court to order a mistrial and allow him to bring 
said witnesses in arid make them parties defwdant, to the end that he 
might charge thcm with fraud in the sale of said truck and also with 
breach of warranty. This was done, but not until four and a half vears 
after the alleged cause of action for breach of warrantv arose. - 

There was 110 evidence of any fraud on the second hearing, from 
which this appeal is prosecuted. The follox-ing is taken from the 
record: "In answer to an inquiry from the court, attorneys for plaintiff 
stated that they didn't consider there was sufficient evijence i f  fraud 
to submit such an issue to the jury." The new defendants internosed a " " 

plea of the statute of limitations in bar of plaintiff's righ: to recover as 
against them. The trial court held the plea to be good, and this ruling 
must be approved. I n  the face of such a plea the burdm was on the 
plaintiffs to show that the suit, as against the defendants making the 
plea, was brought within three years from the time of lhe accrual of 
the cause of action against them, or that otherwise it was not barred. 
RanXin v. Oates, 183 N .  C., 517; Tillery v. h r n b e r  Co., 172 N .  C., 296. 
Haring failed to make out a valid cause of action against any of the 
defendants, the judgment of nonsuit was properly entered. 

Affirmed. 
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J. F. HOLTON V. KINSTON-CAROLINS RAILROAD COMPANY. 

(Filed 1 October, 1924.) 

I t  is the duty of a person driving an auto-truck to look and listen in 
hot11 tlirections for apl)ronching trains before attempting to drive across a 
railroad trark;  and in an action to recover clamages to the trucli, caused 
by colliding ~vith a passing train, under such circumstances, a motion as 
of nonsuit should be granted ~vheli it apl~ears from all the evidence that 
the prosimate cause of tlie injury was his attempting to cross the track 
wlicn there \\ere no obstructions to his view and he had heard the train 
al)proaching and could hare perceived it in time to have prevented the 
injury if he had observed the duty required of him. 

CIVIL ACTIOX, tried before Ilorton, J., at  J u n e  Term, 1924, of LEKOIR. 
The  action is to recorcr damages for destruction af plaintiff's auto 

truck, caused by alleged negligcncc of defendant in backing one of its 
trains on the track a t  a railroad c r o s s i ~ ~ g  at or near the city of Kinston, 
AT. C., in April,  1920. On issuc of negligence, contributory negligence 
and d a m a g e  there was rcrdict for plaintiff. Appeal by defendant, 
assigning for error refusal of its motion for nonsuit. 

Sutfon d? Greene for plaintiff. 
Rouse d? Rouse for defendant. 

HOKE, C. J. On careful consideration of the record and evidence 
contained therein, the Court is  of opinion that  defendant's motion for 
nonsuit s l~ould have been allowed. I t  is  the recognized dutv of a person 
on 6r approaching a railroad crossing to "look and listen in both direc- 
tions for approaching trains if not prevented from doing so by tlie fault 
of tlic railroad coinparry or other circumstances clearing him from 
blamc," and where, as to persons other than employees of the company, 
there has been a breach of this duty clearly concurring as a proximate 
cause of the illjury, recovery tlicrefor is barrcd. Pl?ylrr v. R. R., 183 
N. C., pp. 368-361; Daviclson v. R. R., 171 S. C., p. 634; Coleman v. 
R. R., 133 S. C., p. 322; T ~ d l  v. 3. R., 151 N. C., p. 545. 

I n  the prcscnt case the evidence on part  of plaintiff shows that  he 
Tvas driving h is  ti-uck along the highway approaching a crossing of 
defrndant road at about eight miles an hour, the railroad being on a 
rise two fef>t or  more above the general grade of the highway, and he  
r an  his truck up on the crossing in the way of a train backing on the 
crossing, thus bringing about a collision by vhich  the truck was 
destropetl. Plaintiff saved himself from personal harm by jumping 
from the truck as the front wheels got on the track. 
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According t o  t h e  facts  i n  evidence t h e  t r a i n  was ruwi ing  15 or  20 
miles per  hour  and  t h e  employees of t h e  company testify t h a t  the  engine 
bell was  r inging as  t h e  t r a i n  backed towards t h e  crossing a n d  plaintiff 
could easily have seen the t r a i n  if h e  h a d  looked. 

Plaintiff does not  deny t h a t  t h e  bell was r inging,  m d  h e  himself 
testifies t h a t  h e  could have seen down the  t rack  thir teen to fifteen 
hundred feet t h e  way  t h e  t r a i n  \{-as approaching a n d  didn't look t h a t  
way. A n d  while h e  says t h a t  he heard  no signal whistle, he also testifies, 
a s  we  understand his  testimony, t h a t  h e  had  heard  t h e  whistle of t h e  
t r a i n  some distance back b u t  thought  i t  was  a n  automobile. 

I n  our  opinion and  according to plaintiff's own showing, the  collision 
was clearly due to  his  own defaul t  i n  not keeping a proFer lookout, and  
i n  such case, on motion, i n  a p t  t ime  a judgment of nonsuit should have 
been entered. Daz-is v. R. E., 187 N. C., pp. 147-153; S. v. Fulcher, 
1 8 4  N. C. ,  p. 665. 

T h i s  will  be certified t h a t  motion f o r  nonsuit be allon.ed. 
Reversed. 

ELIZABETH CITY TVATER AXD POWER COMPANY v. CITY O F  
ELIZABETH CITs. 

(Filed 1 October, 1924.) 

1. Courts - Pleadings - Jurisdiction - Orders-Answers-Discretion of 
Court-Statutes. 

Under the provision of C. S., 334, 537, the Superior Court judge may, 
in his sound discretion, allow defendant's motion, after answer filed, to 
make the complaint more definite and certain as  to t t e  grounds upon 
which the relief is sought, especially when it  affects b3ok records and 
other written data easily accessible to the plaintiff. 

2. Same-Jurisdiction-Cause of Action. 
Objection to the jurisdiction of the court or that the complaint does 

not allege facts sufficient to constitute a muse of actio? is not waived 
by proceeding vith the trial, and may be taken advantage of in the 
Supreme Court, or this Court may act thereon e,r mcm m o t u  and dismiss 
the action. 

3. Contracts - Constitutional Law - Vested Rights -S ta tu teedmenda-  
tory Statute-Corporatibns--Chai.ters. 

The provisions of Art. VIII, see. 1, of the State Constitution, affecting 
the organization of corporations, and specifically providing that all "such 
'xws or special acts may be altered from time to time 01- repealed," etc., 
enters into every charter taken out or corporation formed thereunder, 
and any such corporation may not complain when a sta-utory repeal or 
amendment has been made, on the ground that it  works a hardship on 
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i t  or iinl~;iirs tlic value of i t s  l~roper ty ,  unlcss vested rights 11avc been 
l ~ r i o r  :iccluircd by i t  wllic.11 have been inpnired  or destroyed by the  
relwali~tg o r  :imeiidntory ac t  conllrlaiiled of. 

S a m e  - Municipal Corpora t ions  - Cities a n d  Towns  - W a t e r  Com- 
pnliies-Coalpetition-Cotlstitutional L9w. 

AII i~~cor lmra t ed  water coml)nny obtnined a franchise frum nil incorpor- 
ntcil city, and contractccl \\-it11 the  city fo r  furi i ishil~g i t  : I I I ~  i t s  i l~ l~nb i t a i i t s  
n water supply for n te rm of years.  Thcrc:~ftcr the  city, by couil~lyi~ig 
wit11 tlic prc~\-isions of n s ta tu te  autliorizing i t ,  nndertooli to furnish i t s  
on.11 system such a s  water. se\veragc,, electric lights, etc., with w r t : ~ i n  
c11:~iyes tlic~rc~for, nntl to t:il;e ( w e  of :I bond issue, tlicrefor, i l~tf~re.st  
tlicreoli, t'tca. I l e l t l ,  the  l) lni~~tit ' t '  could uot restr:riu tlir dtxfciitlnnt city 
fro111 ol)eratiilg i ts  o w l  \I-ater system u1)o11 the  gronl~cl t ha t  i t  \voulil 
c.rcnttL a n  1u1f:rir co i~ i l~c~ t i t i o l~  u11dt.r circninstances tha t  n-oultl destroy o r  
i m p ~ i r  tlic value of i t s  iwol~ertg.  

Satile-Xnvignble Strrwtiis-Presc%ril~tive Rights-Vested Rights .  
A writer conll)nnx c.miliot acquire n 11rescril)tive right to tlic us? of a 

d a m  011 a iiavijialile s t r ~ : i m  for  i ts  supl~ly  of w:Ltcr to i t s  custoinrrs, mid 
i t  may not ]~rcveli t  :I city from the escrciae of i t s  valid riglit to cllti'r 
illto coml)etitioll in sn l~l ) l j - i~ ig  i t s  o\\-u inlinl)it:~lits, ul)oii thc  groul~cl tliat 
it \vo111tl ~leccvs;~rily I l : i~e  to use the  water of the  i~nvig:~hle  strealll in like 
m n m e r ,  a ~ i t l  tliat the  1)lnintiff ha11 :in esc.lusivc riglit by ~ ~ r e s c r i l ~ t i o n  to 
such waters  at n 11oi1it 11-l~ere sucli use was  nlolic a~ni1nl)le.  

IVliere n city has  enter td  ilito a contract autliorizrd 11)- s ta tu te  to ~ O I I -  

t rac t  \\-it11 n wntcr coiulmliy for  i t s  \vntcr su l~plg ,  ctc., tlic city may, a f t e r  
the  c'slliratiou of this colitract, in l111rsunnce of authority conferred by 
s t : ~ t ~ ~ t c ,  'rect :11ii1 ~mi i~ i t a i i i  i t s  o\vn wntc3r ~ ) I : L I I ~  for  this p11r11os~. \\-iIhoilt 
i m l ~ n i r i ~ i g  any vested right of the watc,r coml)aiiy, u11tlt.r *\rt .  I, st'c. 10 
of t he  Federn1 Comti tu t io l~ ,  clr ~uiclcr the E'ourteel~th Ai~ le~~ t lme i i t  tlirreof 
~ ~ I I O I I - I I  :IS the tluc l~roc.t'w c l :~u t , .  or nlitlt)r Art .  I. st3(.. 7. of tlit, S t a t e  
( ' o i ~ s t i t ~ ~ t i o ~ i  l ) r o l i i l ~ i t i ~ ~ c  the, taki11c of 11riv:ite ~ I I Y I ! I ~ ~ I T J .  for :L 11uk)li1, I I ~  

c s c c l ~ t  11y tlic law of the lantl. Tlie qucstioii of ~vhe thc r  (luring the  life 
of the  c,ol~tr:lct with n \ \-at?r c o i n l ) : ~ ~ ~ y ,  thc  city could so ac t  ullder a 
s ta tu te  nutl~oriziiig i t ,  ant1 tlie qucs t ic~l~  of moi~opolies, t l i s~~ussed by 
C ' L L I ~ K S O S .  ,J, 

a l ~ ~ ~ ~ . ~ ~  I>y p1:tintiff f r o m  Dccin, J., a t  N a r c h  T e r m ,  1924 ,  of PAS- 
QI'OT \l T<. 

Tlic f a c t s  ns ~t f o r t h  1yv p l a i ~ i t i f f ,  appe l l an t ,  a r c  a s  fo l lows : 
Tlic. plaii i t iff  was r l i n r t e r ed  i n  1 0 0 3  f o r  tlie p u r p o ~ ~  of s u p p l y i n g  

~ i a t e r  a n d  p o u e r ,  ant1 tlic.11 ncquircd  a GO-year f r a i l ch iq t  t h a t  i n  1 0 0 2  

11n[l hemi g r n i ~ t c t l  by E l i r abc t l l  C i ty .  T h i s  f r a l ~ c h i w ,  g r a ~ l t c d  i n  1902 ,  

r cce i r ed  l e g i s l a t i ~ e  recogni t ion ,  sanct ion ,  and ra t i f i ca t ion  in  1903, arid 
h a s  m m i i c i p a l  w c o g ~ ~ i t i o n  hy csp rc s s  co~itr:wt,  acqnicwwicc ,  :nid estop- 

pel. 

The pla in t i f f  h a s  a mot l r r i i  a n d  efficient w t t e r  sys tem,  w i t h  ~ i c a r l y  

t h i r t een  i i i i l c ~  of rnaiiis i n  s e n  icc, a p l a n t  n it11 a c a p a c i t y  of 1,340,000 
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POWER Co. w. ELIZABETII CITY. 

gallons per day, while the average daily consurnption of water in Eliza- 
beth City is only 400,000 gallons, the investment being $173,577.68. 

The  plai~itiff serves tlie city, its inhabitnuts, and persons beyolid tlie 
city limits, especially those living within a radius of a mile beyond tlie 
boundaries. Tlie bill alleges that tlie city has passed the ordinances 
aut l ior iz i~~g a municipal b o d  issue of $500,000 to provide for the con- 
strui2tio1i of city electric, water, and sewer plants. I t  is stated tliat the 
bout1 ordinance is invalid, in that  the purpose is not in fact a public 
puq)osc2, ant1 tliat the city did provide ill nccorda~icl> with the re- 
quirc~iicnts of the Nunicipal  Finance Act, but did acts prohibitecl by 
the State olicl Fedcral colistitutiol~s. The  plaintiff statcs that  tlie only 
practicable and available source of water supply is 'Knobb's Creek, 
nhich tlie company, from the beginning of its operations in 1903, as 
nell as (lit1 tlie prctlcccssors of tlie company, tlie rights of nhich  prede- 
cessors tlie comlmiy acquired, have made use of said strelm. 

The  company has long had a dam across the creek, and in  1019 
obtained froill the Legislature of Kortli Carolina penni:\sion to erect a 
pernlaneiit dam. The  city has prepared, ii~troduced and caused to be 
passed a bill repealing the company's right to dam the stream, the act 
giving the city right to construct a dam across Iiaobb's Creek. 

I t  is stated tliat the subsoil of Elizabeth City is such that  tlie laying 
of duplicate watcr mains and pipes will cause great damage antl in jury  
to the distributing system of the plaintiff company and prevent it from 
serviiig its customers, a11d froin carrying out its contractual and fran- 
chise obligations. Tlie bill states that  the defendant city has prepared 
and caused to be passed by the Legislature a city charter. which author- 
izes tlic city to eo~istruct and operate a municipal water system, and 
that by said charter is effected a studied and consistent discriinination 
against the plaintiff, amomlting to destruction and confiscation, and ill 
favor of the ~nunicipul  TJ atcr systein. 

The  requi rcnic~~ts  tlint all propcrty holders pay for ilie i n s t a l l a t io~~  
and cost of connection with the pipes of the inunicipal plant, and the 
restriction agai~ist  the taking-up of paving wliel~ once laid, arc par- 
ticularlg complained a g a i ~ ~ s t .  

The  bill of complaint states that  the plaintiff company is a large tax- 
p a y w ;  that tlie issumice of said bonds by the city, antl dedication of 
tlie proccetls to tlic purposes intended, with no requirtment that  the 
rates charged shall pay all operating expenses, allow for depreciation 
and provide for the payment of the principal and interest, T-iolate the 
rights of the plaintiff, which company is under regulat im by the Cor- 
poration Coininission of S o r t h  Carolina, and the municipal plant by 
law made exempt from regulation. 
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I t  is charged that  tlie issuance of the bonds without a Tote of the 
people is in ~ io la t io l l  of tlle State Constitutioil, as construct1 by the 
highest State Court at the time of the organization of plaintiff and the 
issuance of its securities. 

The bill prays that the iesuancc and sale of the bonds be enjoined; 
that the coiistructioli of the dam arrow Iinobl?s Creek mid the usc of 
the stream as a source of supply be deiiied; that  damage to tlie pipes 
and illailis be prel-ented; that  the lerying of the taxes to pay the princi- 
pal and intercst of the bonds be prohibited; that  the inhahitants and 
property holders of Elizabeth City be not required to use tlie ~nunicipal  
water supply, and that  t l ~ c  city be prohi1)itetI froni using any unfair  
methods of competition. General relicf is also prayed. 

Tlie bill of complai~it n a s  filcd on 4 Ft,hruary, 1924. lmrt of tlie 
bill, there rwrc filed sewn exliibits. The  tlefcl~tlnnt ansn ercd on 23 Feh- 
ruary, 192-1.. On  27 February, 1924, the defendant ga l e  notice that  it 
~ r o u l d  on 17 March, 1924, move to dismiss tlie bill, on the ground of 
insufficiency of facts to constitute a cnuqe of action; and oil 27 Feh- 
ruary, 1924, the defendant g a l e  a qccond notice that it woultl, on 
8 hlarch, 1924, move for an order requiriiig the plaintiff to file a bill 
of particulars and to make the bill more specific. Tlie inotion itself, as 
made on 8 March, 1924, is contained in the record. 

The  court lieard the motion to file particulars and to make more 
specific, on 15 l larcl l ,  1924, and granted the same. Imnieiliately there- 
after, on the same day, the court lieard thc motion to dismiss, nit11 the 
an~endments mid particulars considcrccl as made and filed, and there- 
upon passccl an order disiiiissing tlle hill. Tlie final judgment dismiss- 
ing thc hill follov ed, tlie court ('being of the opinion that tlie coinplaint, 
as so amended and amplified, does not state facts bufficient to conititute 
a cause of action. and that tlic action slionld be disnlisird." The  plain- 
tiff appealed from this judgment. 

Tllc facts set forth by tlrfcntlmlt, appellee, are as follons: 
The  -plaintiff, Elizabeth City Water and Polrer Cornpaup, n a s  duly 

incorporated u~iclcr the lax s of Sort11 ( 'arolil~a on 22 F c b r u a r ,  1009, 
for a period of sixty p a r % .  On C Octohcr, 1902, the rc\pondeilt city 
attempted to grant to C. 11. Ferehce nut1 his assigns a franrllisc to fur-  
nish to said city and its inEiabitants R l l  a d q u a t e  supply of pure, potable 
and wlioleiome water, and an efficient, sanitary be\\ ernge and n a t w  
rtorks ill said city, and to  1 1 s ~  the 5trcets a n d  l ~ u l ~ l i c  g ro i lnd~  of said 
city for that  purpose. 

On 18  February, 1903, the General .lssenibly of S o r t h  Carolina, 
p r i ~ a t c  act, authorized the city, upon ratification by popular Tote, to 
contract with the said Ferebee and his assigns for electric lights, \later, 
smerage,  and gas, or for any of same, for such time, not exceeding 



2Sd 13- T H E  S'LTPRENE COCRT.  [ I88  

thir ty years, a i d  upon such terms and contlitions, and for such con- 
sideration, i n  each case, as the board of aldermen of snid city might 
dcein just aiid expedielit. 

Said act further cmpo~vered the city to agree with said Ferebee or 
his assigiis that  no pipe, etc., for a water supply or spserage sliould, 
uiider tlie authority of said city, be placed in, uiidcr, or across ally of 
tlie streets, etc., of said city a t  any time nitliin ten ycarl  from 1 Nay ,  
1000, nliicli ill anx way should interfere wit11 the pipe<, etc., of said 
Ferebee or his assigns, laid for the purpose of performing ally colitract 
tiiatle untlcr tlic authority of said act. 

011 4 Narcli, 1003, tlie General Assc~nbly, by p r i ~ a t c  act, further 
e111ponered the city, upoil prescribed conditions, to erect public utilities 
of its O W L  Tliis act of 4 Marc11 l r o ~ i d e d  that " S o  contract or agree- 
i i~ent  nlade at any time liercaftcr by the corl~oration of 1':lizabetli City, 
uiitler tlic authority colitained in  the aforesaid act ( p r i ~ a t e  act of 
18  February, aforesaid), shall, during the period or t t r in for ~vliicli 
snid contract or agreement sliall be made, be ill any nianner teriiiinated 
or inipaired, or by \ - h u e  of any poner or authority ~es t t c l  in tlie board 
of town aldermeli of Elizabeth City by tlie l)rorisions of this act." 

011 1 Julie, 1003, tlie respontlcilt city entered into a colitract with 
the c~oniplniiiant, as the a s s i p e e  of saitl Ferc>bee, to furl~isl i  to the city 
and its iiiliabitants an adequate supply of good, ~~liolesome, potable 
va tcr ,  suitable for a11 domestic purposes. 

This contract, as will appear from the ternis t l i c r e~f ,  espirccl by 
limitation on 31 May, 1013. Since the cspiration of this coiltract 110 

new contract has been entered into betnee11 saitl l~art ies,  tliougli the 
rcspo~idcnt city and its iiiliabitants 1i:~re contilined to usc, so far  as 
possible, water furiiished by the complainant, upon the t ~ 1 1 s  agreed or 
fixed by npproprinte autllority. S o  further contract betnee11 saitl par-  
ties is sct out in tlic record. S o r  docs the complainant allcge with par- 
ticularity ally facts constituting a r e n c ~ ~ a l  of said co~itract ; complainant 
contenti~ig itself ~ v i t h  the contention that  a reiieval of snit1 contract for 
a like period of time is to be presumed from the continuance of s en  ice 
aftcr 31 ?IIay., 1913. 

011 5 September, 1022, tlie city, in confor~iiity nit11 tlie Xuilicipal 
Finance Act, passed by the General Assenibly of Sort11 C:lrolina a t  its 
sessiolis of 1010 a11t1 1021, tidy pnssetl tn-o ortlii~a~~ccs--011c p rmid i i~g  
for the issue of bonds in tlic hu~ii of $330.000 to provide a coliibilietl 
natcr ,  elcctric light niitl poncr spstenl for said city, and tlie othcr pro- 
uiding for tlie issue of boiids in the sum of $230,00C1 to provide a 
sewerage system for said muliicipality and its inliabita~rts. These t u o  
ordi~iances, as shown by the rc'cord, Tvcrc, under tlic authority of said 
Muiiicipal Finance Act, subsequently consolidated by ordinance of 
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9 October, 1922. Tliereupon this  suit \ \ a s  instituted, seeking t h e  rrlicf 
prayed i n  tlie bill of complaint.  

A hricf r c w m t  of t h e  history of tllc ll t igatiou, of vl i ich this c a w  
forms a par t ,  i-. neither inappropr ia te  nor amiss. T h i i  is especially 
truc, bc,cause t h e  decisiol~s mcl op i i i~ons  heretofore rcntlcretl ill the 
F e d e r t ~ l  courts upon  t h e  identical quest iom hcre raised a r e  resprctfully 
cltetl i n  w l ~ p o r t  of the corrcctnrss of the  r u l ~ n g  of tlie court hclov. 

011 1 3  December, 1922, J o h n  T. H i l l  nntl otlicrs, alleging thtnlrc>l~ cs 
to be bontlliolders of Electric Light  Cornpan- of El izabeth City, filed 
ill t h e  r ~ i i t c i l  States  Diqtrict Court  a bill of con~l,l:lint, on t h e  cquity 
side of the (locket, :~ttac.liiug t h e  same, or substantially the same, acts 
of t l i ~  defendant c i ty  n l ~ i c l l  a r c  u ~ l d e r  at tack i n  this case, and  seeliil~g 
i ~ l j u n c t i ~ c  relicf. T h i s  cause nap  Iicard by the  l i o n .  If. I ; .  ( ' O H ) ~ O I * ,  . . 
Diitr ic t  Judgc, u11o11 d ~ ~ f c ~ i d a n t ' s  niotion to tliuiiii.~, ant1 a11 O ~ ) I I I ~ ( J ~ ~  

rclidered, ~ ~ l i i c l l  appcars  i n  John 2'. V i l l  e f  nls. c. E1izabelh Cif!j ct nl., 
291 F e d  Rep., 194. 

011 tlir samcJ day  said suit n a i  ilistitutctl allother bill of r o n ~ p l n i n t  
\!:I. filed ill t h e  same court and against tlie same defendants, t l ~ c  ci ty  
a ~ i i l  i t s  ma-or ant1 a l d e r n ~ e ~ ~ ,  hy El izabr th  P i t -  W a t e r  ant1 1'onc3r C'on- 
l ~ m i y ,  011c of t l ~ e  allietl corporat iol~s.  Tliis suit folloncd the  wnlc  t20urse 
as t h e  ITill snit  mltl met n it11 tlirl same clcclsioll by t h e  l e a r ~ l c d  jutlgr of 
the  Distr ic t  Court.  Snbpccnns ant1 copies of tlic bills of corr~pl:ri~it i n  
t h c v  cases 71 ere caused to he s e n  ed upon the  mayor a11c1 nldcrnlcn 
v-liile c~lgagetl i n  opening bids f o r  bond., a f t t ~ r  n t l ~ c r t i s o ~ ~ r . ~ ~ t  t l~creof  
under t h e  p ror i s io~ls  of tlie Municipal  F inance  Act. 

F r o m  Jurlqc C'oiznor's dcci.ion t h e  coriiplai~iants a p l ~ c x l ~ l  to tile C'ir- 
m i t  Court  of Aplwdq,  \\liich court,  on 10 l l a rc l l ,  192-I-, affirnlrd t h e  
clccision ef tlic Tlistrict c o u r t ,  di~lllihbillg t h e  *uits. l l i l l  1 .  E i i z a b ~ t h  
C' i fy ,  205 Fed., 67 ;  E l i z n b c f h  C ' i fy  Tl'trfcr. and  I'ciri~cr ('0. 1 . .  Elizcrht f h  
C ' ~ t y ,  298 Fed. ,  70. 

Allnio.t s i ~ ~ l n l t : ~ ~ l e o u d y  v i t l i  the  i l i ~ t i t n t i o n  of t h e  suits i n  
t h e  Elizabeth C i t y  S t ~ n e r a g c  Cioinpany filed it. petition n i t l i  the  S t a t e  
Corporati011 Conunission. aec,kiii.g l m m i i ~ s i o n  to alm~itlon a ~ i d  cliscon- 
tiliue i ts  s t n o r  i t  r \  ipe ill Elisal)ctll  C'it- .  T h a t  l~c t i t ion .  af tcr  h i n g  
heard upon  eTiilellce alld a r g u m e l ~ t ,  is  still l ~ m d i n g .  Tlitx i ~ t > s t  5uit 
brought is  the  oile a t  bar,  i n  nliich the  i ~ c o r t l  i s  alnloqt itlentical with 
those i n  t h e  equity iui ts  i n  t h e  Fetlcral courts. 

Tht,  court hclon rcndercd t h e  follon i11.g jutlgmciit : 
"Tliis cause coming on to he licard this  I S  March ,  1924, h a l i n g  been 

\)p cement continued f r o m  1 7  Marcli,  upon  t l r fmdant 's  motion to dis- 
miss the  action, and  being Iwaril i l l  operl c20iwt, a f tc r  the  heariilg upon 
defendant's prel iminary motion to nlake the  complaint more sprcific 
a i d  definite, ~ i l l i c h  motion wa, alloweil ns therein rcquestctl, and as  
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appears from the record, and being heard upon the complaint, as made 
more definite in compliance with said motion, and as amended in the 
particulars requested by counsel for  plaintiff, and upon the documents 
and other paper-writiiigs referred to in the complaint and motion, and 
offered by plaintiff in accordance with said order requiring it to make 
tlle complaint more definite, and the court being of the opinion that  the 
complaint, as so amendctl ant1 aniplified, does not state facts sufficient 
to constitute a cause of action, and that  the action should be dismissed: 
I t  is therefore ordered, decreed and adjudged by the court that  this 
action be and the same is hereby dismisstd, and thai tlie defendant 
recorer its cost, to be taxed by tlie clerk of the court." 

To the foregoing judgment plaintiff excepted, assigned errors, and 
appealed to the Suprenle Court. 

(1) Tlie plaintiff excepted for that  tlle court allowed the motion made 
by tlle defendant to make the complaint more specific, as set out in the 
said motion and order filed. 

( 2 )  The  plaintiff excepted for tliat the court sustained the motion 
made by the defendant to dismiss the action and signed the judgment 
as  set out in the record. 

Aydle t t  R. S i m p s o a  and Maloy ,  Bmdy,  IIowell R. Y c s t  for plaintif f .  
J .  B. Le igh ,  i l I c ~ l ~ u l l e n  R. L e R o y ,  and T h o m p s o n  & W i l s o n  for de- 

fendant.  

CLARKSOX, J. From the oral argument of this case we were im- 
pressed with the idea that  perhaps the city of Elizabeth City had 
violated some legal rights of the plaintiff, the Elizabctli City Water 
and Power Company. From a thorough examination of the record, we 
are of the opinion that  the defendant, city of Elizabeth City, was in its 
legal rights, and untlcr the law had full power and aut;iority to do all 
the acts and things conlplained of by the plaintiff. 

The  plaintiff's complaint, stripped of all technicalities, in a "nut- 
shell," is that  the defendant, the city of Elizabeth City, is about to 
start a rival business by establishing a water system, etc., and as a con- 
sequence the plaintiff's business will be seriously affected ; that  the com- 
petition mill be unfair, i n  that  the municipal-owned woter system will 
be free of taxes and the plaintiff will ha re  to pay taxes; that  the plain- 
tiff is undcr regulation by the Corporation Commission, ,md the munici- 
pal plant will be free from regulation; that  the discrimination will 
amount to destruction and confiscation; tliat a t  Knobb's Creek, where 
plaintiff obtains its supply of water, i t  fears defendant will interfere 
with its water rights. The  plaintiff has invested large sums in  its plant, 
and that  this will deteriorate and become less valuable. The  plaintiff 
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charges that  it \till suffer irreparable darnage to its property, a ~ i d  asks 
the court to interfere by injunction. This the court bclow refused to 
do, and in this we think there was no error. 

I f  the contei~tioil of plaintiff was sustained, under the facts and cir- 
curnstailces of this case, it  mould be practically impossible for a munici- 
pality ever to own a utility d e r e  a privately owned one then cxistccl. 
E r e r y  r i d  business in every-day life affects its competitors, soinetiriies 
destructively, by having cheaper rent, better location, nlorc efficient 
help, better marketable product, etc. How fa r  the city of Elimbeth 
City should imparl, looking to~ra rds  purcliase before crectil~g n new 
plant, x e  h a r e  nothing to do. W e  can only declare the law. 

I n  tliscussing the contentions of plaintiff ~ c r i a t ~ m ,  n e feel that  u c 
are doing -hat  has already been subs ta~~t ia l lx  clone by 11011. 11. G. 
C o m o r ,  TJi~ited States District Judge, aid for rnnily years a inember 
of this Court. I n  the Ilill t a se ,  supra ,  brought by the bondlmltlcrs, 
Judge  Connor ,  ill a r-ery able, learned a d  cnrcfully prepared opinio~l 
on almost the identical facts, dismissed t l ~  bill in equity filed by Hi l l  
and otllcrs. On appeal, the Circuit Court :r&rmcd the tlccision. ,Jutiyc 
( ' h a d e s  A. TT700tl (United Stater Circuit Judge, fornwrly on the Su- 
preme Court bench of South Carolina) wrote the opinion. This opinion 
n-as concurred in by Czrcult J u d g e  R o s e  and Distrzc t  d u d y e  TT'cbb. 

Judge W o o d ,  in closing his opinion, said:  "The court is constrainetl 
to say tliat the loss which a failure of the parties to agree will entail 
ought to be averted. There is an  nrnount of money, as everybody 
knolrs, nhich expresses the value of tho existing plants to the niunici- 
pality for use in  its on11 construction. The  hope is indulgcd tliat sonie 
one \ d l  h a r e  tlie wit to find tliat amount, even in the cloud of f e e h g ,  
a i d  make the rightness of i t  so plain that  it will be paid and accepted." 

This much-contested and irreconcilable coilflict now comes to this 
Court. 

Plaintiff's first exception is to the court bflolv making an order, upon 
nlotion of defendant, that plaintiff file a bill of particulars and make its 
complaint more specific. This  motion was niade after defendant filcd 
answer. The  con~plaint  was filed on 4 February, 1924. Defendant filed 
its a n s l ~ f r  on 23 February, 1984. The motions were made oil 27 Feb- 
ruary, 1924, a i d  on 8 March, 1924, and continued to 18 3larcI1, 1924, 
and the motions allowed on tha t  date. 

T h e  latter part  of C. S., 534, is as fo l lo~rs :  '(The court or judge may 
order a further account when tlie one delivered is defective, and may, 
in  a71 cases, order  a bil l  of par t iculars  of t h e  c l a i m  of e i f h e r  p a r t y  t o  
be furnished." (Italics ours.) 

C. S., 537, is as fo l lo~rs :  "If irrelerant or redundant matter is in- 
serted in a pleading, it may be stricken out, on motion of any person 



28G IK T H E  SUPREME COURT. [ l a 8  

aggrieved thereby; but this iilotion iilust be made b?fore aiiswer or 
demurrer, or before an  extension of time to plead is granted. ST'hen 
the  allegations of a pleading are so inde f in i t e  or u n - e r f a i n  t h a t  the  
precise na ture  of t h e  charge or  defense  is not n p p a r e n L ,  f h e  court m a y  
r e q u i ~ e  t h e  pleading t o  be m a d e  definite and  cer fn in  b y  arnenrlrtzent." 
(Italics ours.) 

A motioii of this kind was allowed in  B r i s f o l  1 ? .  R. R., 175 S. C., 
p. 500, some time after ansvier mas filed. The  better practice is to 
make the motion before d e m u r r c ~  or answer is filed, and the motion 
should be made in  apt  time. I n  A l l e n  c. R. R., 120 K. C., 11. 550, i t  is 
said:  "I t  is too late after demurrer or answer. SfoX,es c .  T a y l o ~ ,  104 
S. C., p. 394." Although the opinion seems to hold t h ~  t it  can be done 
after answer is filed. A careful reading of the StoX-es (rase, s u p m ,  does 
iiot sustain the positioii. W e  think this matter was in the soulid dis- 
cretioli of the court below. 

I t  is apparent that  whatever action might have been taken by the 
city, and whicli might h a r e  been alleged as constituting or as an im- 
pairment of contract obligations, or all inrasion or violation of property 
rights, must have been a corporate act and thus appear of record. It 
was clearly possible and, in fact, easy for plaintiff lo set forth, by 
proper incorporation or specific reference, those records or documents 
which coilstitute the official action granting, creating, impairing or 
violating the plaintiff's rights of property. 

Tlie motion made by defendant, set forth nit11 particularity, was a 
request for  all agreements, corporate resolutions, ordii~ances, n-ritings, 
legislative acts, etc., oil which the allegations of the complaint ve re  
based. Tlie plaintiff substantially complied with this request. The  
nllegatiolis in tho complaint were all in substance based on writings, 
legislative acts, orclinances, resolutions of the board of aldermen, etc. 
I t  was to require frankness and opeli~iess ill plaiiitiff's -lain1 for relief, 
and matters in its knowledge and easily produced. W e  can see no error 
in the rulings of tlie court below, and this exception caimot be sus- 
tained. There was 110 gross abuse of the discretion. 13arbce v .  Davis ,  
187 K. C., 11. 78. 

The  second exception: '(The plaintiff further excepted for that  the 
court sustained the motion to dismiss, and rendered judgment dismiss- 
ing tlie con~plaint." 

C. S., 515, is as f o l l o ~ s :  "If objection is not taken, either by deinur- 
rer or answer, the defendant waiws tlie same, u c e p t  the  o h j ~ c t i o n s  to  
t h e  j u ~ i s d i c f i o n  of t h e  court a n d  i h a t  t h e  complaint  does not  s f a f e  facts 
su f i c i en t  t o  const i tu te  a cause of actioia." I'Italics ours.) 
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W e  th ink  it  ~ i h l l  settled, under  our  practice and  procedure, tliat o h j ~ c -  
tioil to  tlir  jurisdiction of t h e  court and  tliat corliplaiut (lochs ~ i o t  s ta te  
facts  coiii;titutiiie. a cause of actioii a re  riot n-aivetl and  can be taliell 

L 

ntlra~it:rge of a t  ally t i n i ~ ,  CT-CII ill tlic S u p r c n ~ e  Court ,  i n  ~ r r i t i i l g  o r  
o w  f Tl ic  C'ourt 111:17., 1711~ro mot 1 1 ,  di~ir i iss  n he11 1ac.k of juri,- 
dictioii o r  nl ien complailit fa i ls  to  stntc n cauqe of actioii. 

'I'lic l l~a i i i  c o ~ ~ t ~ h t  ililrron s don ii : Doc3 the complaint aiid record 
exitl(~iicc~, oil xl i ich it  is  nlaiiil- basctl, i n  -uGstairce, coll\ti tutc a c:lu.e 
of actioil ? 

,Irtic.lc JTIII, section 1, of t h e  Coiistitutioii of S o r t l i  Caroliua, i n  
rcgnrtl to  corl)oratloils other t l i m  ~ ~ i u n i c ~ i p a l ,  i~ as  follov s : " S o  corllo- 
ratio11 sli:\ll l x  created nor  shall i ts  charter be csteiitlcd, alterctl or 
a i ~ l ~ l i d t d  1,. special act, csccpt corporations f o r  clinritable, educational, 
pcii:ll, o r  reformatory purpoccs tha t  a r c  to he am1 remain under  t h e  
p:~trol~:rgc, nn(l coiitrol of tlie State ,  but tlic Gencral Alssc~iil)ly sliaIl llro- 
I idc 1,- gc.iicwl Ian s fo r  t h e  r l~ar tc r i i ig  niid o r g a l i i ~ a t i o n  of all  corpora- 
tioils alitl fo r  an~t,litling, c~steiitliiig m d  forfeiture of d l  charters,  t w x p t  

s e r f i o n  m a y  be n l tewcl  froln f i t ~ l ~  fo time, or repealed." 
"Tlic purpose niid e f f ~ c t  of t l i i ~  sectioii is to enable the  S ta te  to  con- 

trol, iilodify or r c l m l  corporate powws, thus  a\  o i d i i g  tlic i 8 c c t  of tlie 
doctrine aiinouiiced i11 Da rf nzolcf 11 C'ollcge 1 % .  TT'ootlic'a~d, 4 TVlic:lt. 
( U .  S . ) ,  518. T h e  language of this  sectioii i r  read in to  cliarters i swed  
to corporatioils siiire i ts  adoption (ISGS), so tha t  tlie Legislature h a s  a 
riglit to anicntl or repeal f rom tinic to  t ime  ail7 ant1 al l  r i g l ~ t s  t1icrt~l)p 
confvrretl. 8. 7%.  ( ' a u t w ~ l l ,  1-43 N. C., 60-1, colistruing t h e  r1i:irter of t l i ~  
Tiliniiigt011 F i r e  Comp:riiy, ratificd 8 31arch. 1969. A11 acts of incor- 
porntioll, s u b s c q u e ~ ~ t  to th i s  section mitl pa r tak ing  of t h e  ~ l n t u r e  of con- 
t racts  hctn-een tlie S t a t e  and  tlie incormratore.  a r e  granted aiitl talwn - 
i n  refcrerice to  th i s  po~ver  of alteration or reprnl  by tlic Legislature, so 
tha t  th i s  power of change or rcpcal is  a p a r t  of t h e  contract itqclf. 
S. z3. X o r ~ i s ,  i f  S. C., 512;  I'ou~er C'o. 2 % .  TT'hifizry Co., 1150 N. C., 31. 
Notn-ithstandiiig a coristitutioi~al p r o ~ i s i o i l  of this  cliaracter,  the  power 
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of the Legislature cannot be unlinlited and arbitrary. Where, under a 
poner in a charter, rights have been acquired and become vested, no 
a~ileiidrl~ent or alteration of the cllarter can take away the property or 
rights which have become vested under a lcgitilnate exercise of the 
pon-crs granted. S. v. Morris, 77 N. C., 512." Coniior E; Cheshire's 
Const. of S. C. (-lniio.), pp. 339, 340, 341. 

,\rticle I, section 7, Constitution of North Carolina, is as follows: 
( 'So  nian or set of men are  entitled to exclusi~ e or separate enloluineiits 
or 1)ri~ilcgcs froni the coni~iiuiiity but ill coi~sitlcratioii of public s e n -  
ice." Scction 31 is as follows: "Perpetuities a i d  ~nouopolies are con- 
t r :~ry  to the genius of a free State, and ought not to be allo~ved." 

I n  T h r i f t  v. Elizabeth C i t y .  122 K. C., p. 35, it  wal; held: "Those 
pro~.isiolis of the ordinalice granting the czclusive pr iv i l~ge  to construct 
a ~ ~ d  maintain water-works nitliin the corporate limits of the to~vn,  and 
the c.zciustr~e use of its streets, alleys, sidewalks, public grouucls, streams 
and bridges come within the condemnation of section 31 of ,1rticle I of 
the Coiistitution of this State, which declares that  'Perpetuities and 
nloi~opolies are  contrary to the genius of a free State, alicl ought not to  
be a l l o ~ e d . '  . . . -111 authorities hold that no such exclusive privi- 
lege can be granted by a municipal corporation without express legisla- 
t i \ e  authoritg, a i d  this of itself would settle the case at ba r ;  but we 
feel compelled to go furthcr and say that, while the point is not now 
directly before us, we do not ~vish  to be understood as conceding the 
power of the Legislature itself to grant such exclusive privileges. I n  
our o ~ i n i o n ,  they come directly within the nieaning of monopolies, as 
coilstrued in the light of our iustitutious, the genius of our people, and 
the spirit of our laws. We are not inadvertent to some decisions to the 
contrary ill 0 t h  jurisdictions, but in all of' them, ~ihe1.e tlie power is 
admitted, it  is strictly construed." Robi?won v. L a m b ,  126  N .  C., 11. 492; 
XcQuillan on RIunicipal Corporations, vol. 1, sec. 1633, and cases cited; 
I)z!iAam c.  Publ ic  Service  Co., 182 S. C., p. 333, affirmed by Supreme 
Court of United States, 261 1:. S., p. 149. 

I n  S i m o n t o n  2.. Lanier, $1 N. C., p. 503, i t  was contended that  the 
charter of the Bank of Statesville was given the special p r i ~ i l e g e  to lend 
money a t  a higher rate than the general State law. Refcrriiig to Arti- 
cle I, sections 7 and 31, supra, Bynzcm, J., said: "The wisdom and fore- 
sight of our ancestors is nowhere more clearly shown than in providing 
these fundamental safeguards against partial and class legislation, the 
insidious and ever-working foes of free and equal go~er r~men t . "  

With these fundamental safeguards in thc Constituticn of 1868, the 
plaintiff entered into the water-system enterprise now under considera- 
tion. 
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l ' l ie 1~la111tif-f is a corporation, orgn~lizetl  under  tlif I a n s  of S o r t h  
(':rroli~~:r 011 25 February ,  1903, and  alleges : 

" I n  the  year  1902 frnilchiscs fo r  the  co~lstructioii  and operatioli of a 
n:rtc>r y t c m  n c r c  g r a l ~ t e d  by the ci ty  of El izabeth Ci ty  to onc C'. JI. 
F c r c h ~  :mil his  aislglis, ~ l r i c . 1 ~  frauclii-c, gra~rt. ,  r u ~ r ~ i i ~ r g  for  a period 
of sixty )cars, n e r c  a q u ~ r e r l  and  ;~r( l  ilov Iicld lry tlic plailrtiff corpo- 
ra t ion ;  thxt  by  chapter  9!) of t h e  A\cts of 1902 of tlir  Gcnvral A \ w ~ m h l y  
of S o r t l i  Carol ina tlic t l t fe~r t la~r t  c i ty  \ \ : IS  aut l ior i7r~l  to co~i t rnc t  \\it11 

ant1 tha t  ,iubscquently :i co l~ t rac t ,  tlatcd 1 Jmlc ,  1003, v a s  cutcred illto; 
that  the p l a ~ a t i f f  corporation i~rlmccliatc~ly bt>g:111 the construction of its 
1)lallt :111tl t h e  l a y i ~ i g  of i ts  maiils." I t  11:~s built  ant1 olwratetl it.: l ) r ( i ( w t  

e s t e ~ ~ t l c d .  
T h c  Gencral Asqeinbly of S o r t h  C'arolina, on 31 J a n u a r y ,  1923  ( P r i -  

La\[ s, (211. 15, secs. 122 aucl 120, i ~ l c ~ l n ~ i ~  ?), pai5c~l  a n  ni*t gix ilrg 
El i tab(t l1  City ( inside or outside thc  corporate l imits)  tlw anthori ty  to  
rollstruct and  operate municipal  utilities, inclut l i~ig a r a t e r  y i t e n i .  

I t  is lreltl ill c ~ r t a i n  jurisdictions tha t  n.llcn the  colitr~rct llaq not 
cq)ircil ,  :L municipal  corporation cairnot t lu r i~ ig  i ts  l i fe  Iwrort~c :r t20111- 

L " 

of t h e  common council making such contract.  . . . We caiinot say - 
tha t  twenty-fire years  is a n  unreaso~lablc  t ime  f o r  which to contract fo r  
a supply of light or water." Pond  on hlmlicipal  Control of Publ ic  
Utilities, p. 84;  Owensboro  ?;. Ozc>ensbo~o, 243 U. S., p. 166. 
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r 1 l l i c  ilinst recent case of unexpired contract relationship is S u p c r / o r  
1i'tr/cr, L i g h f  and Po l (  er ( ' 0 .  1' .  C i f y  of S u l ~ c r i o ~ ,  U. S .  Supreme Court 
Rcl~orter  (15 Deccmher, 1923), 13. 86. J l r .  J u s t i c e  XcReyno lc l s ,  deliver- 
ing tlic opil~ioil, says : '"l'he ilitegrity of contracts-matter of high 
pul)lic c3onccrn-is gunra~lteetl agaiiist action like that  lm-e tlisclosctl by 
srctioii 10, -1rticle I of the Federal Co~~s t i tu t ion :  ' K O  State shall 
. . . pass any . . . law impairing the obligation of contracts.' 
I t  \ \as bcyo~id the conipetcncy of the Legislature to substitute ail 'inde- 
tcrlilinate l)erriiit7 for rights acquired under a \ c ry  clear contract. 
V i c X , s l ) u q  v .  V i r X s b u r g  1T'ate,-u~orks t o . ,  206 U. S. ,  496; 27 Sup.  Ct., 
762; 51 L. Ed., 1155; Detro i t  I ;n i f ed  Rjj. 2%. ,llichigan, 242 U. S., 238, 
253; 37 Sup. Ct., S i ;  61 L. Ed., 263." The decisions are collected in 
that opinion and need uot be recited liere. 

r 7 l h i s  question does not arise here, as the time limit of the coutract 
fiscd and agreed upon in writing has expired. 

McQuillau oil Municipal Corporations, vol. 4, see. 1'7'79, says: "It is  
well settled that  the Legislature, where not forbidden Ily the Constitu- 
tion, has power to authorize a muuicipal corporation to o w l  and operate 
any public utility such as is generally owned and operated in a city hp 
public-service corporations. . . . 3 grant by the Lcgislature to vil- 
lages of the power to construct and operate watern.o.Bs held not ill 
escoss of its pov or mercly because of the existence of a private corpora- 
tion ellgaged in the same husi~icss which had obtaincd its franchise 
u~ lde r  a legislative act providing for the creatio~i of \\aterworks corn- 
p :~~i ics  in t o ~ i n s  and villages. S X a ~ ~ e a f e l c s  TT7aicru~orlis Co. v. SXa- 
?mrte lcs ,  l G 1  Pu'. Y., 153; 55 N. E., 562; 4 L. R. -I., 687; rehearing 
tlcl~ictl in 161 S. Y., 6.58; 57 S. E., 1121; affirmed in 184 U. S., 354; 
22 Sup. Ct., 400; 46 L. Ed., 38.5." See, also, I i n o r ~ ~ i l ' e  TT'afer C'o. 7%. 

I<mnc~ i l l c ,  200 U. S., 22; S o r f o l l  C o u n t y  TT'atcr Co .  c. Cify of Sor fo lX .  
(Fourth Circuit) ,  246 Fed., 650; C i t ~ j  of Joplin v. S o u t h w e s t  X i s s o u r i  
L / , q h /  ( ' o . ,  191 U .  S., 150; I I e l c n a  W a f e r w o d s  C o .  v. I I ( l e n a ,  195 U. S.. 
333. 111 the tn  o last-cited caws it waq lleld a city had the right to con- 
struct and operate its own plant before its contract v-it11 the public- 
s < ~ \  ice corporatio~i has expired. l l i c r c  n as nothing in the contract with 
thr  public-service corporation that  provic1c.d that  the city would not 
crwt its own plant. 

Ohio lias its constitutio~lal provisions similar to ours. 
I n  I l a n z i l f o n  Gac L i g h t  ant1 Col,.e Co. I ? .  I l a m i l f o n ,  146 U .  S.  Rep.. 

258, X r .  J u s f i c c  Har la t l ,  delivering the opinion of thc Court, in sus- 
t a i ~ ~ i n g  the right of? the city of EIandton to crect its own gas works 
under circurnsta~ires similar to those of the instmlt case, alllongst other 
things, said : "This conclusion is required by other considerations. By 
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POWER Co. v. ELIZABETH CITY. 

the Constitution of Ohio, adopted in 1851, it n a s  declared that  (no 
special p r i ~  ilegcs or immunities s l ~ l l  e\ tlr he granted that  may not be 
altered, reloked, or repealed by the General Aissrn~bly' ;  that  'the Gen- 
eral Lisaenlbly shall lmbs no special act conferring corporate poners';  
and that  'corporatio~ls may be foriiietl ulitlcr geiieral law, but all such 
laxis may he from time to timo altered or repealed.' Const. Ohio 2, 
I t  1 ;  a 1 2, I t .  I .  I f  tlie statute under nhich  tlie plaintiff 
bccanlr incorporated he coristruetl as g i ~  ing it the exclusive privilege, 
so long as it met the requirement5 of law of supplying gas light to tho 
city of Hamilton arid its illliabitants by means of pipes laid in the 
puhlic \\axs, there is no escape froin tlie conclusion that such a grant, as 
respecti at least its exclusl\e chararter, \ \ as  subjcct to the poner of the 
Legislature, reserved by the State Constitution, of altering or rerokirig it. 
This reservation of power to alter or revoke a grant  of special privileges 
necessarily became a part  of the charter of cxery corporation formed 
under the general statute proxiding for the formation of corporation.. 
X legislatire gralit t o  a corporation of special privileges, if riot for- 
hidden by tlie Constitution, niay he n. col~t rac t ;  hut uhere one of the 
coliditions of thc grant is that the Legislature may alter or revoke it, 
a law altering or revoking, or which has the effect to alter or re\oke, 
the exclusire character of such privilegeq, cannot be regarded :IS ouc 
impairing the obligation of the contracat, n l l a tovc~  m:ry bc the 111otl1 e 
of tlie Legislature, or however harshly such legislation may operate, in 
the particular case, upon the corporation or parties affected by it. The  
corporation, by accepting the g r m t  s u h j c ~ t  to the Icgiblati~c poner so 
reserretl by the Constitution, n1u.t be held to h a l e  assentcd to iuch 
reser~at ion .  These r i e m  arc supportetl by the decisions of tliic, Court." 

I'laintiff coniplains that  it is. rcgulatctl and tlie d(lfenda~lt unrc3gu- 
lated. When it n ent into this l~us i l~es i  it  hail full knon-lctlgc, of the 
Constitution and Inns of this State, and bonght out Ferel~ee and his 
a:siglis clrnz 011crc. 1x1 tlic rcgulatiol~ of its business it is protwtrd 
hy law. 

I n  the rcgulatiori of this corporati011 its 1)rol)crty cannot he confis- 
cated. I n  Blue f i e ld  1T'nfcrrr 014 5 ntctl T n z p r o ~ ~ c t ) ~ c ~ n t  C'o. 1 , .  l ' l~ l i l l t  S e ~ r i c e  
( 'onznlic\ion. 262 I-. S., 1). G ; ! ) ,  it is Iicld: "The retun1 011 inxestnlent 
n-hich a public utility should he permitted to c:rrii should be rc:~sonal)ly 
sufficient to assure c o ~ ~ f i t l c ~ ~ c c  ill tlie finnl~cial soundnr~ss. of the ntilit?, 
and should he adequate, u ~ l t l ~ r  ~ f f i ~ i m t  : I I I ~  eronomical n~nn:ig(mic~lt, to 
maintain and support its credit and enable it to raise money necesqary 
for the proper disvliarge of it.; pul)lic duties." 

I n  S p ~ i n g , f i c l d  Gas and  Elcc lr.ic C'o. 1 % .  City of S p r i ? ~ , g f i r l d ,  257 T. S., 
p. 181, i t  is held:  "Leavilg free in the matter of charges a municipality 
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engaged ill producing and sellillg electricity to private consulncrs, while 
mahing tlic rates of private elcctric companies subject to the approval 
of the State Public Utilities C o m n h s i o ~ ~ ,  as is donc by Illinois Public 
Utilities Act of 30 J u ~ l c ,  1013, and Illinois Municipal ~3wnersl1ip Act 
of 20 J u l ~ e ,  1013, does not deny to the private corporation the equal 
protection of the Inns. -1 city coullcil has no such interest in a 111unici- 
pally owned electric plant as to make i t  inco~npetent to fix the ratcs." 

I'laiiitifl complains again that it pag s t a s  ant1 tlic I I~ I I I  iei1)nlly owned 
utility does not. Wllen it bought thc elmrtcr from C. 11. Fercbee mld 
made its contract v i t h  tlcfentlant, Elizabeth City, mt l  inr ested its 
money, it brio\\. this n a s  tlie l a~v ,  and it ~veut  into the b u s i u ~ ~ s  wit11 
full l i~io\~ledge.  I t s  contract has expired, and it canl~ot be heard to 
c o ~ l ~ p l n i i ~ .  TT'e can see nothing in tlic contcutioii of "acquiescence and 
estoppel." Tlic allegation is unsupportrd hy the written c o ~ ~ t r a c t ,  rvllich, 
on tllc record and a r g u m c ~ ~ t  n a s  aclmitted, expired 011 31 31:1,~, 1923. 
The fact that  "the subsoil of Elizabctll City is such tliat the laying of 
tluplicate water mains and pipts  nil1 cause great daniagc. and injury to 
the distributing system," if this is a fact. plaintiff knew it \vllcil it n ~ a d c  
the illvestment, and callnot be Iicarcl to complain. I n  fact, the legisla- 
t i l e  act under which the tell-year contract n a s  made has this prorisio~l : 

"That tlw corporation of Elizabetli City is hereby :~utl~orized and 
empo~vcrcd to agrcc vit l i  C. 31. Ferebce, or his assigi~s, that no pipes, 
tubes or co~ltluits for a ~va te r  supply or for sewerage slinll, uilder the. 
authority of the said corporation, be placed in, untlcr or across any of 
the streets, alleys, lmws or highnays of said corporatioil, at any time 
wi t l~ in  ten years from 1 May, 1003, nliicli shall in ally way obstruct, 
interfere with the location of or make necessary t l ~ c  removal or 
any cllangc in the location of any p i p s ,  ttul)cs or conduits ullicll may 
be placod by tlic said C. 31. Ferebec, or by his nssiglls, in, under or 
across any of the streets, alleys, lanes or highways of t h ~  said corpora- 
tion for the l m y o s e  of performing any contract ~ n : d e  untlcr the 
authority of this ac t :  P ~ o v i d e r l  f u r t h t r ,  that  the privilvges mentioned 
in this section shall not be granted unless the contract or contracts 
named in the preceding sections of this act are ratified b a majority of 
thc qualified rotcrs of Elizabctll City ill tllc nlanner l~cwi~lbcforc  
mcntioncd." L a v s  1003, ch. 90 (18 February, 1003), secl. 6. 

I t  appears that  the intention was that  wllen this act was voted on by 
the people, "For contract" or '(Against contract," the contract was to 
be made, which was done-for ten years-although the hoard of alder- 
men was g i ~ e n  discretion for time not exceeding 30 years. 

On 4 March, 1003, the General Assembly, by private act, further 
empowred the city, upon prescribed conditions, to erect public utilities 
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of i ts  o n n .  T h i s  act of -1- March  provided t h a t  ' (No contract o r  agree- 
ment rnatlc a t  ally tinic hereafter by the  corporat ion of Elizabeth 
('it., u~ i t l e r  the  a u t l ~ o r i t y  r o ~ ~ t a i i i ~ t l  111 tlic aforesaid act ( p r i ~ a t e  act 
of 1S February ,  :~forcbaiil), shall,  dur ing  the  pc~iocl  o r  tern1 for  nhicl i  
said contract or agrecnlci~t  sliall be made, be ill a n y  manner  ternliiiated 
or  inipaircd or  hy v i r tuc  of ally p o n c r  o r  au thor i ty  T cstetl i n  tlir  Bonril 
of Altlernie~l of E l imbt t l i  ('it. hy the l)ro\ i s io i~s  of this  act." 

Tllc act (Pri \ :c tc  Lnns  1003, rh. 99, v c .  1) pro1 ideil : "That  t h e  
corporation of Elizabeth Clty is Iicrebg authorized and  e r i l p o ~ ~ e r e d  to 
c o ~ ~ t r a c t  n itli C. &I. Ft rebee, or n it11 his  assigns, to furiiish to said 
corporation clectrlc ligliti, gas, 1 ~ 1 t h  f o r  illuuiiliatiiig m~cl f o r  fuel,   rater 
and  sani tary senerage systelii, o r  f o r  ally of thcm, f o r  such t ime  not 
cxccctlillg th i r ty  y , a r s .  upon sncli terms and  co~ld i t io~ is ,  ant1 f o r  hurl1 
c o ~ i ~ i t l c r a t i o n  iu  cach caw, as  the  board of to1111 altierinen of Elizabctli 
Ci ty m a y  dccm Just  ant1 expcdiiwt." It rontracted uiitler this p o n r r  f o r  
10 years mid tlic t ime h a s  cxl)irctl. 

Plaintiff f w t l ~ c r  allcgm t h a t  tlefcntla~lt'b c l ~ a r t e r  is '(A stutlicd ant1 
colisiitcilt t l iscrin~illation n g a i ~ ~ z t  plailitiff, :~~iiouiitii ig to  destruction 
ant1 coiifiqcatioll and  ill fa7 or of tlie niuiiicipal n ater  system. T h c  
r r q ~ ~ i r c ~ l l c n t s  t h a t  all  property l i o l d c r ~  pay  for  the  installation ant1 co>t 
of corl~~ect ioi i  nit11 the  pipcs of t h e  inuriicipal plant  and  t h e  restriction 
against t h e  taking u p  of p a r i n g  n h c n  oiicc laid, a r c  part icular ly com- 
plaiued agailist." See. 123, P r i ~  a t e  L a n s  1923, cli. I:,, allon s t h e  ci ty  
of E l i ~ a h c t l i  ( ' i ty to  install  a sjstern of senernge aild thc  lot owners t o  
11" for  i~is tnl la t ion,  and a series of years &\en  to make  p a p e n t -  
20 p t ~  ct.11t t'acll year. I n  some municipalities, sencr  t ax  is  required. 
W e  PCP ~ l o t l ~ i n g  ~i i~reasorlahle  i11 this. I n  fact ,  this  is c u ~ t o ~ i i a r y ,  atid 
like pro\ isioils a r e  made i n  general and  special acts a r ~ d  f r c q u e ~ ~ t l y  the  
i n t l i ~  idual  o n n c r  has to  pay  a160 f o r  the  n a te r  meter,  sencr ,  gar  mld 
n a t c r  coiir~cctiorl~, anti, i n  p a ~ i n g  districts, the  s r n e r ,  g s ,  water,  etc., 
a r e  al l  rcquiretl to  be pu t  don.11 bcforc the  street is Il:~r(l-surfaced. and 
oftcn p1acc.s a r e  lcft f o r  coni~cctions to  bc made. T h i s  is  a sane and  
scnsil~lc police regulation, tloiic i n  all  niotlern, 111,-to-date cities, to keep 
tlic 11ard-surfaced paTcmciits, frequently la id a t  grcat  expensr, f rom 
being torn up a n d  destroyed. I f  th i s  was not pro1 ided for, i t  would 
be hard  on abut t ing onners ,  n11o u w a l l y  pay  most of this  strcct i n i p r o ~ e -  
nieilt, ant1 they m a y  say t h a t  not doiiig tliiq amounts  to  "destruction 
and confiscation" to us. 

The nest  complaiut i s :  "With no rcquircment tha t  the  rates charged 
shall p a y  al l  ol~erat i i ig  expenses, allow for  depreciation, and provide 
for  the  payment of the  pr incipal  and  interest, r io la te  the  r ights  of tlie 
plaintiff," etc. T h i s  mat te r  is  one largely for ,  and must of n c c ~ s s i t y  be 
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left to, the sound discretion of the municipal body, ul less otherwise 
provided in the act. Bu t  section 136 of tlie act (Private :Laws 1023, ch. 
15, s u p ~ a )  seems reasonable and righteous : 

"So nlucli of the net revenue derived in any fiscal ;;ear from the 
operation of any of the aforesaid systems of said public utilities after 
paying all espenses of operating, managing, maintaining, repairing, 
enlarging and extendiiig such ~n te rg r i se  or any of them, sl all be applied, 
first to the payment of the interest payable in the nest succeeding year 
on bonds issued for such enterprises or any of thein, and next to the 
payment of the amount necessary to be raised by tax in such succeeding 
year for tllc payment of the principal of said bonds, alld next to tlie 
payment of the principal or interest payable in the next slcceeding year 
on ally other bonds issued by said ci ty:  P7.ovided, howevcv-, that  should 
there be a loss in any fiscal year from the operatioli of s l id  systems of 
public utilities or eitlier or any of them, then said loss shall be paid out 
of profits derived ill a folloning year or years before said profits shall 
bc applied to the purposes aforesaid: Provided fur ther  tha t  nothing 
herein contained shall in any way conflict with or supercede the Munici- 
pal Finance Act of North Carolina." 

The  plaintiff states that  "The only practic7able and aT ailable source 
of water supply is Iinobb's Creek, nhic.11 the conlpanv florn the begin- 
ning of i ts  operations, i n  1003, as well as did the predecessors of the 
coinpaiiy the rights of which predecessors the company :~cquiretl, have 
inade use of said stream. The  conlpany has long had a dam across thc 
crcek, and, in 1010, obtained from the Legislature of Sor t l i  Ca~*olilia 
permission to erect a permanent dam. The  city has prepared, introduced 
and paused to be passed a bill repealing tlie company's right to dam the 
streani, the act g i ~ i n g  the city thc right to construct a dam across 
Knohb's C r c e l ~ "  

I t  is conceded that  Iinobb's Creek is one of the boulid:~ries of Eliza- 
beth City and a nal-igablc strcain, enipt ,~ing into the I 'a~cluota~~li  12iver, 
wliicll empties in tun1 into ,Ilbemarle So~nit l  and then into tlie lltlaiitic 
Ocean. Some years ago, tlie company constructed n pile aid timber dam 
wit11 sluice gate across I<nobb7s Creek, near the plaintiff co~np;in;v's 
intake. This was done to prevent tlie backing up of the lrackisli va ter  
from the river and to stop inflow of refuse and rubbish from san.mills 
and to proritlc liecessary storage and settlement. rndcr c l inp t~ r  10, Pr i -  
vate 1 ~ n . s  1910, plaintiff TI as autllorizcd to build a pcw~lantwt dam across 
said crcek under conditions prescribed by snit1 act. This  v a s  not done. 
The  Legislature, at its session in 1023 ( 5  February, 1923) Private Laws, 
ch. 243, some four years after, repealed this act. There is no suggc~stiou 
in any official act alleged in tlic bill that tlie city intcnds to use Knobh's 
Creek as its source of n-ater supply, except the legislative act giving it 
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conceded that  the doctrine of tlicse cases n as re7 ersetl on 1 0  Decer~iher, 
1903, by t h e  tlecisioil ill Ii'alclcat7tf v. ~ l l o u n f  Alii-y, supra ,  hut  c o i ~ t e i ~ d s  
tliat such re\crsal  of jutlicial dccisioii cammt affect t h e  l aw a s  i t  h a s  
hecn tleclaretl ill the  forincr tlccisions and  uliicli they contcricl hecame 
a p a r t  of their  coutract of 1 J u n e ,  1903. Plaiiitiff's conteiitions caunot 
l ~ e \ : t i l ,  i ts co~r t rac t  rc,lictl on t.xl)irril 011 3 1  May,  1013, and h a s  not 
1)ctw r c ~ ~ c n e d .  I t  has  beell continued a t  n i l l .  

Speaking on this  question, J u d g e  'ITJootls, Circui t  Judge ,  i n  a clear 
ant1 coileisc opinion, i n  t h e  case of If i l l  c. E l i z a h c f l l  C ' l I y ,  S!)S Fed.,  67, 
s ~ c p m ,  says : "'l'he continuatiori of t h e  service of t h e  Light  ant1 TTTater 
Col~rlmny and t11c :rcccl,tasic'e of i t  by tlic city a f tc r  the  oxpiration of the  
eqwcss contract implirtl  a contract of intlt~finite durat ion,  t e r r n i n a h l ~  
up011 s ~ ~ ~ s o ~ r a b l ( ~  notice citliw by  the  ci ty  or b j  the  cosl1p:mg at such t ime 
a i d  nntler ~ u c ~ l i  circ.unlstalrccs as  m a y  1~ co~riiqtent nit11 the duty hoth 
owe to t h e  i ~ i l ~ a h i t a u t s  of t h e  city. D ~ i ~ r t r  1'. D e n a c r  I T n i o n  Il 'atcr C o . ,  
246 r. S.. 17S, 100. ,\ losig t ime must p a v  bt~fore t h e  municipal  s ~ s t c m  
v i l l  be ill operation; and  thcrc is  notliing h f o r e  us  n a ~ r n i r t i n g  :I roll- 
clusioii tha t  tlic municip:rlity mill not g i ~ e  due  notice to  tllc public- 
service corporations tliat their  service is sio longer desired." 

C 'o~r i t~ tu t ion  United States, .\IT. I, scc. 10, i n  par t ,  is  a< follows: " S o  
s tate  sllnll . . . pass a n y  hill of attainclcr, e x  post f a c f o  I a n ,  o r  ln/r  
i 7 n p a i r i n g  t h e  o b l i g a t i o n  of contracts." 

T h e  Fourteenth L l i s ~ e ~ ~ t l ~ n e ~ i t  to  t h e  C o n s t i t u t i o ~ ~  of the  United States, 
i n  p:wt, is as  f o l l o ~ ~ s :  "Scc. 1, . . . K o  s ta te  shall mnkc or  c~rforcc 
a n y  l a w  nl i ich sliall abridge the  pri\ilegcs or immunit ies  of c i t i ~ c n s  of 
thc U i ~ i t e d  S ta tcs ;  nor sliall a n y  S t a t e  deprive ally person of lifc, l iberty 
or p m p r f y ,  u ~ t h o l t i  t111c l iroccas of laic,: iror dcnp to a n y  pcr~o11 within 
i ts  jurisdiction t h e  equal protection of the lanq." 

Cons t i tn t io i~  of Xort l?  C':lrolina, A l r t .  I, see. 17, is a s  fo l lons :  "No 
~ C ~ S U I L  ought to  br tnlrrn, ini l~r iso~rcd,  or disseized of h i s  frwlioltl, 
l i h ~ r t i c i ,  or prij-ilcgcq, or outlaweci or exiled, o r  i n  ally nlmrncr dr.prived 
of lifc, l i h w t y  or liropcvfy bu t  71jj fhc l a u ,  of t h e  l a n d .  Conqt. 1868;  
Corrst. 1776;  l h l .  Rights, wc. 1 2 ;  ,l/rrqna C a r f a  ( 1 2 1 3 ) .  ch. 39 (122.7), 
cli. 29." 

Black's Constitutional JAW ( 3  ed.),  p. 596, sags:  "Vested r ights  a re  
t o  be secured a n d  p o t r c t e d  by t h e  Ian ant1 a s ta tu te  nl l ich t l i ~  ests or 
tlcstroys such rights, u~rlcss  it  hc due process of law, is  u n c o ~ ~ s t i t u t i o n a l  
arrd roid." 

These provisions a re  fun t lammtnl  and should be carefully and 
jealously guarded.  

W e  h a w  treated only t h e  m a i n  content ioi~s of plaintiff,  as set fo r th  
i n  i ts  brief. W e  have gone carefully over t h e  complaint,  recortl mld 
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statutes, a n d  can  find no infr ingement  of these grea t  constitutional 
provisions t h a t  i t  has  invoked i n  this  case. Under  our  government, 
municipalities have  t h e  r igh t  to  own and  operate  water ,  sewerage and  
electric l ight  systems. Defendant  has  a r ight  to build these utilit ies 
under  legislative authori ty ,  so f a r  as  i t  does no act  prohibited by the  
Constitution or  t h e  l aw of the  land.  Municipal  corporations h a l e  t h e  
saine r ights  as  i n d i ~ i d u a l s  and  pr iva te  corporations, to bc ttle f o r  justice 
and  equality of opportuni ty a s  thcy view it ,  i n  their  sphere of uplift  
and  endeavor, and  equal r ights  should be given to al l  under  t h e  law. 

F o r  t h e  reasons given, the  judgment  below is 
Affirmed. 

(Filed 1 October, 1024.) 

1. Wills - Exeruto~-s and Administrators - Nonresidents - Witnesses- 
Statutes. 

Where n iioiiresident testator has left a will clisl)osi~ig of certain lands 
in this Stntc, including his wife as a beneficiary, witl: t\vo witnesses 
required by C. S., 4131, an affidavit he has attnclicd thereto as a part 
thereof, sttxting that nolie of his wife's money hat1 bee11 used ill his 
acquisition of tlie lniitls tlisposetl of, sigiietl without witncwrs. cwnot  
aloiie be construed as slio\~ing an animo tesfu?ztli,  or as  11avi11g the cff'ect 
of passilig tlicrcunder any of tlie testator's lands liere sitnatctl untlcr the 
will to wliicli it was attached: Sonblc ,  a will proper11 attestctl atid otlicr- 
wise sllfficiel~t untlcr the laws of anotlier State \voi~ltl olwl,atcl to 11:lss title 
to Iantls situated lierc. C. S., 4152. 

2. Trusts - Husband and Wife - needs and Convepncses - Purc31iase 
Money-Resulting Trusts. 

A ~'csul t i~ig trust il l  fayor of the wife is not crc~atotl is1 tlic linsl~:li~tl's 
favor solely by his 11nyiiig the 1)urcllase 11ricc for 1fllitl:j \vitl~ his o\vii 
mouey ant1 taliing tlic deed to his ~vifv, the presumption of n gift arising 
from tlie relationship. 

3. Deeds and Conwyancrs - Husband and Wife - Probn tc-Statutes- 
Void Deeds-Color. 

A deed of her 0n.n lands from the nife  to her husband, not certified to 
by the probate officer that it n-as "not nnre:~sonable or i~~juriouc; to ll(~r" 
( C .  S., 2515), is void as  a conveyance, tllc~ugh it  may bc  rccnrdetl as 
color of title, and ripeu the title in scveu pears under sutficicnt ndwrsc 
possession for that period of time. 
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4. Same - Title - Adverse Possession-Husband and Wif-Tenant by 
the Curtesy. 

Possession, to ripen title to land under color of title, must be adverse, 
and it  is insufkient where a husband has the right of possessioii as 
tc11a11t by the curtesy, and has accordingly entered therein, and he and 
his executor haye been in possession for the required period, ~vitliout 
claiming under another an adverse right. 

5. \\-ills-Devise-Election of Remedies-Heirs a t  Law. 
Wbere a testator has devised his lands, excluding those his wife 

attempted to convey to him under a void deed, the acceptance of benefits 
under the will does not put her heirs a t  law to their election to take the 
lantls descrihd in her void deed as  her heirs a t  law. 

&PEAL by  defendant f r o m  Lyon,  J., a t  n h y  Special Term,  1924, of 
VANCE. 

By coilsent, t h e  judge presiding heard and  determined the issues of 
fact  and  lam aris ing upon  tlie pleading.; i n  this  action. T h e  facts  found  
by the  judge, mater ial  t o  t h e  exceptions up011 which assig~nnrwts  of 
e r ror  a r e  based, a r e  a s  fo l lons :  

( 1 )  T h a t  Sal l ie  S .  Wliitten became tlie ovlier in fce and entercvl irito 
possession of t h e  lot of lalit1 s i tuate  i n  tlie c i ty  of I I n ~ t l e r s o n ,  described 
i n  the  complaint,  by v i r tue  of a deed executed by M. S. Alley and others, 
dated 12 May, 1893, ant1 duly recortled i n  T a n c e  County, convepi~ig the  
same to her. 

( 2 )  Tl iat  a p a l ~ ~ - w r i t i n g ,  dated 1 7  Noxember, 1897, c>secutcil by 
Sal l ie  S. Whi t ten ,  and  sufficient ill f o r m  to C O ~ T  ey the  said lot of l and  
to Samuel  S. Wliitten, her  husband, n a s  recor(1etl i n  the  office of tlie 
register of deeds of T a n c e  County oil 1.5 September, 1914;  tha t  t h e  
execution of tlie said paper -nr i t ing  mas acknowl~dget l  by S:illic S. 
Whi t ten  on 17  S o ~ c ~ n i b e r ,  IS97, before a notary ~)ub l ic ,  n.l~o>e ccrtificate 
did not comply nit11 C. S., 2515, i n  tha t  said ccrtificate does not s ta te  
tliat tlic notary p b l i c  fount1 and  conrluclcd tliat tlic execution of the  
said paper -nr i t ing  I I ~  Sal l ie  S .  Whi t ten  was "r~ot u n r c a ~ o n a h l c  or ~ n j w  
rious to  her." 

( 3 )  T h a t  Sal l ie  S. 'iT'llittcn died, 29 J u l y ,  1912, intestate, l ca r ing  
s u n  i~ ing  l l r r  husband, Samuel  S .  TT'liittcn, and their  sewn cliil(1ren. 
including tlie plaintiffs herein, as  her  heirs a t  law. 

(4 )  Tl iat  Sanlurl  S .  Whi t ten  \ \ a ?  ill possevion of t h e  said lot of land 
f r o m  h i?  n-ife'i rleatli, on 29 Jul-,  1912, un t i l  his  death,  on 'i Scl)tcniher, 
1919, anil t h a t  t h e  defendant, executor and trustee under  his n i l l .  has 
been i n  possession of t h e  same since the dcatll of the  said Snmucl  S .  
W h i t t m ,  r c c c i r i ~ ~ g  thc  rents and profits tl icrrfrom. 

( 5 )  T h a t  t h e  last n i l l  anil teqtan~cnt  of Saniuc,l S .  T h i t t c n ,  x i t h  
codicils thereto, n as duly probated i n  T i rg in ia ,  and thereafter  ctlrtified 
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and recorded in Vance County; that  by said will and codicils Samuel 
S. Whitten devised and bequeathed property to each of his children by 
Sallic S .  Whittcn, his wife, includiilg the plaintiffs hercia, but made no 
specific devise of. or reference to, the lot of land described in the com- 
plaint;  that  the will contains a gemral  residuary clause, by which the 
testator devised the residue of his estate to his executor upon certain 
trusts tlierein set out ;  that  a paper-writing n a s  duly probated in Vir- 
ginia and certified and recorded in  Yance County, S o r t h  Carolina, as a 
codicil to the said will, in words as follows: 

STATE 01' TT1~~1~1.4--City of Roanoke. 
T o  wit, I, Samuel S. Whitten, of the city of Roanoke, Va., do 

hereby make oath and say that  in the year 1884 I volun arily changed 
my ilanie from S a ~ n u e l  L. Whittcn to Samuel S .  Whitten. This chaiige 
was made on my own volition and without any particular reason. 

I also further make oath and say that  my  wife, Sallie S. Whitten, 
ncver had ally of her money in any property that  I own ox ever did own. 
I t  is illy desire that  this afficla~it be made part of nly last v i l l  aud 
testament. 

Giveii under my hand, this 13  May, 1010. 
(Signed) S A ~ I C E L  8 .  ~ ~ I I I T T E S .  

Subscribed and sworn to before me, notary public f o ~  the city and 
State aforesaid, this 13  May, 1010. 

(Signed) 'IV. P. B o r n ~ r : ~ ~ ,  
S o t a r y  Public .  (Seal) 

AIp commission expires 1 August, 1920. 

Upon the facts found by t l ~ c  court, which are fully jet out in the 
judglnent, it  is ordered and adjudged that  the cllildreil of Sallie S .  
Whittcn, as her heirs a t  law, are  the owiers in fee and wtitlctl to the 
possession of the land dcscribcd in the complaint, and that  they recoyer 
of the defendant possession of the said land, together with the rents and 
profits therefrom since the death of Samuel S. Whittcn. 

I t  is ordered that  such of the children and heirs a t  law of Snllie S. 
Whitten as have not been formally named as parties hereto shall not 
receire their portion of the recovery adjudged herein until admittcd as 
formal partics, vhich  may be done by the clerk, and sl all contribute 
their proportion of the expenses of the action. 

I t  is ordered that a reference be had to ascertain the miount which 
plaintiffs are entitled to recoyer of the defendant on acc30unt of rents 
and profits from the said land since the death of Samuel S. Whitten. 
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To this jutlgruent the defeudarit excepted, and appealed to this Court,* . . 
a s s l g ~ ~ n y  a i  error : 

( I )  The  failure of the jutlge to considcr and give full effect to the 
p l ) e r - \ \ r i t i ~ l g  dated 13 May, 1919, probated and recorded as a codicil to 
the 11 ill of S;nl~uel S. Whitten. 

( 2 )  '1'11~ fallurc of thc~ judge to colisltl(~ a ~ ~ d  g i ~ c  full effect to the 
deed tlntcd 1 7  Ko\cnlber, 1897, ant1 recorded 1.5 Scptcniber, 1014, frorn 
Sallw S. V l i i t t c ~ ~  to Smnucl S .  Wliitte~i, licr liu\bantl. 

( 3 )  T l ~ c  fuilnrtz of tllcl judge to hold that, by reason of the p o s t m i o ~ l  
of the said l a r ~ d  by Sarr~uc>l S. Whitten under the deed from Sallie S. 
Wliittel~, tlatttl 17 K o ~ e n i h t r ,  1897, frorn the datc of its rcgistratio~i, oil 
15 Sq)t(wibcr, 1'311 to his death, ant1 by d ~ f ~ i i d : ~ n t  a s  llli ( x c u t o r  :l11(1 

trustee under his will since his tlcatli, the plaintiffs are not tile owllrrs 
and entitled to possession of the said land. 

(4 )  The  failure of tlie judge to hold tliat plaintiffs couitl uot rccsoJ er 
tlie la l~ t l  bccauw, as legatees and de~iscc~s  under t l ~ c  n ~ l l  of Saniuel S. 
Wliittcn, t y  whicll this lot of land was tlm isetl ulldcr tlie residuary 
clausc to the defendant, the plailltiffs nerr, e5topped to clairii thc qnriie 
against tho ai l l .  

These are the o~ i ly  assignments of error discussed in the tlefelidant's 
brief, and relied upon by him in his contention that  the jutlgrllcnt should 
be reversed antl a new tr ial  ordered. 

T .  M. P i t t m a n  and B r a w l c y  & Gant f  for plaintif is,  appellees. 
J .  P. Z o l l i c o f e r  and  n icks  ct: S ' m s  f o r  d e f e n d a n t ,  appel lant .  

Cossox,  J. T h e  first assiglimerit of crror is based up011 the conten- 
tion of defcndant that the judge failed to g i w  full force and effect to 
the paper-xriting dated 13  May, 1919. 

Tho ~vi l l  mid all codicils thereto, except this paper-nritirig, were 
executed antl attested in accordance with the l ans  of North Carolina, 
tlie same hal ing  been signed by Samuel S. Thi t tc l l  and wbscribctl by 
tn o nitlicsses, as required by C'. S., 4131. This paper-writing \T a >  
signed by Samuel S. Whitten, n h o  refers to it as an affida~it ,  not as a 
codicil to his will. I t  is riot subscribed by two witnesse5, nor does it 
al)pcnr to h a ~ e  been executed a n i m o  fesfaizdi.  I t  is true tllat h(1 es- 
presses a desire "that this affidavit be made a part  of my last mill and 
testament," but i t  does not affect or purport to affect the dispositiori of 
his property made in his will and codicils, which are valid under the 
l axs  of Xorth Carolina. 

I t  may he tliat, having been probated in  Virginia and certified and 
recorded in Vance County, in accordance with the pro~is ions  of C. S., 
4152, as a codicil, it  cannot now be attacked collaterally ( S p e n c e r  v. 
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Spencer, 163 N. C., 83), but by the express provisions of C. S., 4152, 
when any will made by a citizen of any other State has been duly 
proven and allowed according to the laws of such State, and a certified 
copy thereof has been duly recorded in any county of this State in 
which is situate property owned by testator, and such mill contains any 
devise or disposition of real estate in said county, such devise or dis- 
position shall not have any validity or operation un1e';s the will is 
executed according to the laws of North Carolina. illcEt,an a. Brozcn, 
176 N.  C., 249. 

This paper-writing, therefore, whether i t  is valid as a codicil, for any 
purpose or not, has "no validity or operation" with respect to the lot of 
land described in the complaint and situate in Vance County. 

Even if the inference sought to be drawn by the defendant is permis- 
sible, and the statement contained therein, that  "my nife,  Sallie S .  
Whitten, never had any of her money in any property that  I on11 or 
ever did is evidence that  he paid the purchase moiley for the lot 
conveyed to his wife by hf. S. Alley and others, this fact did not affect 
her title to the said land. Where a husband pays the purchase money 
for land conveyed to his wife, no resulting trust to him arises from this 
fact, for  the lam presumes, from the relationship, that  it  is a gift.  
Nelson v. iVelson, 176 N. C., 191 ; Anderson v. ilndersoa, 177 S. C., 401. 

Defendant's first assignment of error is therefore not sustained. The  
second assignment of error is that  the judge failed to conc,ider and give 
full force and effect to the deed of Sallie S. Whitten to Samuel S .  
Whitten, dated 17 Kovember, 1897, and recorded in Vance County on 
15 September, 1914. 

The certificate of the notary public who took the ackncwledgment of 
Sallie S. Whitten that  she signed the said deed does not state that  it 
appeared to his satisfaction and that  he found that  the exxution of the 
same by her was "not unreasonable or injurious to her." The deed is 
therefore void. C. S., 2515. Davis a. Bass, ante, 200; Smith v. Beauer, 
183 N.  C., 497; Butler z3. But ler ,  169 K. C., 584. The second assign- 
ment of error is therefore not sustained. 

I n  his third assignment of error the defendant contends, however, 
that  conceding that  the deed, for the reason stated, has no effect or 
validity as a deed of con\-eyance, it is color of title, and t i a t  possession 
of the land described thcrcin by the defcndnnf and Samuel S .  W1iitte11, 
his testator, claiming under this deed, for seTen years, is a perpetual 
bar against the plaintiffs, heirs a t  law of Sallie S .  TVhittm, and ripens 
into a perfect title in the defendant. C. S., 425. 

This Court has held, in Sorzcmcl  a. Toften, 166 Kc'. C., 649, that  a 
deed executed by a wife conveying land to her husband, void for failure 
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of the prohate officer to coniply with C. S., 2313, is, ileTerthelcss, color 
of title, a d  that   ad^ erse possession hy the hushand under such deed for 
serer1 years nil1 ripen illto a perfect title. Sec, also, C l e n d e ? ~ / n  i3. C l e w  
t l e ? ~ o t ,  1c41 S. C'., 46:; E I m o r e  u. B y d ,  180 N. C., 130; ,ltltler~?ici/t 11. 

L o w n ~ n t ~ ,  170 N .  C., 547; S h c r m c r  T .  D o b b / m ,  176 S. C., 547 ;  King 1 ' .  

JI t I -cr t l ,an ,  168 S. C., 621. 
The tliirtl a~s ignr~ient  of error, therefore, p r e s e ~ ~ t s  tlic question 

~tlietlier or not clefcnda~it and his testator l i a ~  e had surli possrssio~~ of 
tlie lalid tleqcribed in tlie complaint, under the deed of Sallie S. Whitten, 
as bars the claim of lier heirs a t  law and ripens into a perfect title to 
the land ill the tlefen(1ant. 

Irpori the death of Sallie S .  Wliitten, in 1912, intestate, her Iiusband, 
Sarnucl S. TVliitten, issue of their marriage, having bcen born alire, 
hccnlne and n a s  entitlrd to an estate as tena~l t  by the curtcqy, during 
his life, in the said lot of land, the n i f e  liaring been s r i ~ e d  ill f t e  of the 
same during tlic covcrture. C. S., 2.519. 

Saniucl S. Vli i t ten uas,  therefore, mt i t l td ,  as agxinst the heirs at law 
of Sallie S.  Wliittcn, to the possession of tlic iaid lot of land as t c n a ~ ~ t  
l y  the curtcsy, tlurlng llis life. The jutlgtl finds :IS a fact tlint Sarnuc'l 
S .  Whitten n a s  in possession of tlie lot of land from the deatli of his 
n i fe  nlltil his on11 tlcntli, a ~ l d  that drfendmt,  as his rxecutor, has con- 
tinuctl in posqe~sion i i~ lce  his dcatli. S o  facts arc found hv tlie judge, 
and none appear from the evidence, that  the entry of Samuel S. Whitten 
into I~osse~sion a t  the death of his n ife n as ad7 ersc to her heirs at law. 
r ,  1 lie lan- preyuiiltls that lic clltcrcd and was ill poriscssion rightfully, n11d 
tlicrrfort. prtxsmlics that lie entered into possession a9 tenant 11- the 
curtcsy for llis life. T 'undoh i l t  1 % .  ( ' l r a p m a n ,  173 N .  C., 11. 

The  pobcciion of Sainucl S .  Whitten, and of dcfenrl:mt c l a i m i ~ ~ g  
under Ilini, lins hecn conti~iuous for more t l~a l i  seven ycarq. Such 1x1s- 
session, although under color of title, does not ripen into n pcrfect title 
ill tlie c l c f i~~ t l a~ i t  u111ess it \ \as ntl\erse. I n  1 7 a n t i e ~ b i i f  0. ('l'inpmtrti, 
<up7 u ,  Jrr5iire l1lt.n says : "Poswssion nliich will ripen an in~perfect  
into n ptrfect title nluqt not only he actual, ~ i s i h l ~ ,  exclusix and co11- 
tinrletl for tllc necessary period of time, but i t  must be uritlt~r a claim 
of titlc. I t  is tllc orcupation nit11 an in tm~t  to claim again-t the true 
owners n l~ ic l i  renders the entry antl possession aclvers~." H e  cites Pal.- 
X cr. r s .  1:nnX F, 79 X. C., 4q.5, aii(1 Fnou ( 7 ~ 7 ~  r .  13~11, 159 S. C'., 300. 

C11icf Just ice  Rufin, in G W P ~  2).  H a r m a n ,  1 5  X. C., 158, often c i t ~ d  
antl approved by this Court, says: "The operation of the statute of 
liruitations clcl)t~ndr upon two tliings. The one i~ powts~ion,  continued 
for m e n  ,&ri, and the o t l i ~ r  is tlic character of that  possessiori-that 
it should he adrerse." 
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T h e  fact ,  tlierefore, found by t h e  judge, tha t  Samuel  S. Whittell  was 
i n  p o s s ~ ~ s s i o ~ i  f r o m  tlie cleat11 of his  n i f e  u n t d  111s on11 dcatli, and  tha t  
dcfeiidant, liis csccutor and  trustee, h a s  becw i n  possessiol~ since his  
tleatll-liiore t11:u~ se\ c ~ i  years-is liot sufficle~it, fo r  Snniuel S. W h i t t c l ~  
e ~ l t t w d  illto p o s s c 4 o n  riglitfully aud  not n t l ~  e r d y  to tllc p l a i ~ ~ t i f f s ,  
heirs a t  1,lw of liis TI if?.  

1 1 1  19  14 :L tleetl cxecuted by his TI i f e  C O ~ T  eying the h l ~ d  to hi111 II as  
iccordctl ill V n ~ l c c  C'oul~ty, nliicli, a l t l ~ o u g l ~  T oitl as  a t l c d  of co~i\c>y- 
anre, n:ls good :lb color of titlc. There  is I I O  f~1c.t fou~i t l  or e ~ i d c i l c c  ill 
tlie rccord uliicli slio~vs tha t  t h e  cliaracter of his  possessio 1 was clia~iged 
t1ftc.r the. r t g i s t r a t l o l ~  of this  tletd. &I t  I I O  t i n e  1,rior to  liis r1e:lth could 
l~l:ii~itiffs II:II e i ~ ~ a i i ~ t : ~ i n e d  ail a c t i o i ~  against hi111 f o r  tlic l ~ o s s ~ s s i o i ~  of 
the  l ; ~ d ,  f o r  lie was ci~titletl  to  possession as  tenant  by the  curtesy f o r  
his lift., m ~ t l  tlicir r ight  of action f o r  possession did uot accrue un t i l  t h e  
f:~llilig-i~i of liis life cstntc a t  h i s  tleatli, ill 1910. ('Tlic p o e v s s i o ~ ~  of 
rc;il prolwrty eallnot be comid t red  as  adverse to  one nl io (luring its 
colitil~uatioil  did not have a riglit of entry, as, f o r  imtalice, a remain- 
d e r m a ~ i  or re1 e~sio11c.r." 1 R. ('. I,., 7 3 ;  I i ~ ~ ~ m r  1' .  C ' m f l ,  134 S. C., 
:319 : J l n  r j 1 1 a )  tl L. Se(os,  1.77 S. C., 1. KC a p 1 ) r o ~  e as  tlie hn' n l ) l ~ l ~ c n b l c  
to the fac t s  of tliis case t h e  s ta teme~i t  i11 tlie i ~ o t e  to  be f o u ~ ~ t l  i n  
0 L. R. A. (9. S . ) ,  11. 750, a s  fo l lo~vs :  

" I t  n 1 : i ~  be said to  be a 11-cll-settled rule, nit11 hut fc~n t sccp t io l~s ,  
tha t  a t e l i a~ i t  fo r  l i fe  canuot acquire  a n  o u t ~ t a i i d i n g  p:~r:l~iiouiit t i t le 
as  :~gaiiist  the  rcmail1~1eriilai1 ant1 g a i n  a n y  r ights  by c l a i m i ~ ~ g  t l ~ e r e a f t c r  
to lioltl by ad \  erse possessioi~, u~i less ,  a t  least, i t  appears  t h a t  lir  11~1s 
(alenrly rei~oul~cecl  a l l  claim a s  tennut, to  t h e  kliov ledge of tlw remain- 
clcr~i~an."  Tlie mere  registration of a void deed, a l though good as  color 
of title, by the  l i fe  t e i i a i~ t  i n  possession is not evide~lce of such a rcllun- 
i~iatioii  of his  r ight  of l~osscssion as  t c ~ l a n t  fo r  life, a i ~ d  of liis claiiu 
under the  color of title, as  to  p u t  t h e  heirs a t  l a ~ i  upon ilotice that  
t h t w a f t e r  lie is  clnimlllg  ad^ ersely to  them. 

Tlic th i rd  assigmlent  of e r ror  is not sustained. 
Tlie four th  assignment of e r ror  is  t h a t  t h e  judge failecl to  llold tha t  

plaintiffs, as  devisees and  legatees under  t h e  will, by  which tlie testator 
tlevisctl thc lot of land to the defeildant, a r e  cstopped to ;ct u p  title to  
t h e  lot of land ag:iii~st t h e  will. 

T h e  principle  invoked to sustain th i s  assignment of error  is  well 
cstablishctl and  has  been uniformly recogniwd and  enforced by tliis 
Court .  I t  h a s  no application, however, to  the  facts  of this  case, fo r  the  
judge has  found t h a t  t h e  will made  no specific devise of, o r  reference to, 
this lot of land.  T h i s  finding is  ful ly  sustained by a n  inspection of the  
will. Defendant  admi t s  in  h i s  answer t h a t  h e  claims t i t k  t o  tlie lot of 
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land untlcr the will of liis testator.  T h i s  claim is under  iten1 11 of the  
1% ill, 11 hicli is as  follows : 

" I t  is niy will a d  desire, and  I so direct, tha t  all  the  rest and  residue 
of my estate ant1 property shall be held intact  un t i l  t h e  death of m y  
wife, Mmnie \Vliitten, by m y  executors." T h i s  lot of land,  not being 
inclutled n i t l i in  t h r  description, "all of the  rest and residur  of my estate 
and l)roperty," n a s  not dm ised i n  the n ill, and  the  p l a i ~ ~ t i f f s  n e r e  not 
pu t  to  a n  election nit11 respect to  i t .  There  is  no f i ~ ~ d i n g  m d  no el idelwe 
tending to show that  plaintiffs I ~ a l  e acceptccl benefits under  tlie will, or 
c l a i n ~  adrcrsely to  the  wil l ;  hut  this  is  immaterial ,  f o r  i n  no elcilt ,  
upon the facts  as  they appear  in  the  record, does tlie doctrine of electioil 
app ly  i n  tliis case. 

T h e  judgnlent, upon tliis aspect of t h e  case, is ful ly  sustained by the  
learned ant1 cxlmustive opinion of J u s f ~ c c  IT'ctlXer i n  Elmn7~ v. B ~ I Y ~ ,  
IS0 S. C., 122.  

T h e  four th  assignnierit of error  is not sustailietl. 
T h c  fifth assignment of error  is to  the judginent, autl is based upon 

a fo rmal  exception, nliicll is  orerruletl .  Therca is no error  i ~ i  tlie rccortl, 
and the  judgment is 

Affirmed. 

J O H N  E. W A T E R S  a m  \VI~I'E T .  GEOR GE E. (:AIII(IS 

(Filed 1 October, 1021.) 

Illuity is now administered in thc same courts as  matters of la\\., but 
the distinction between equitable and lrgnl princil~les have not Iwcn nhol- 
ished. C'olistitution, Art. I\', see. 1. 

2. Sanlr-Actions at Law-Usury. 
Where the  lai in tiff seeks by injunction relief from the foreclosure of n 

mort:axc on his lands on tlic groun~l of usury, his rcmedy Iwillg by all 
actiou a t  law ( C .  S., 2306), he must. under the rules of equity. offer to 
rcpay the principnl sum due arid the legal rate of interest thereon, under 
the eqnitnblc principle that he who asks equity must (lo eq11it.v. n l ~ t l  lir 
may not resist the foreclosure of the mortgage on the sole ground that II? 
has I~ecli clinrgrcl n usurious rate of interest, contrary to the provisions 
of the statute on tlic subject. 

APPEAL by plaintiffs and  defendant  f r o m  I f o r t o n ,  J., a t  J u n e  Term,  
1024, of LFPI'OIX. 

Civil action t o  restrain the  foreclosure of two mortgages and  to have 
the debts securcd thereby credited x i t h  a foreclosure of the entire 
inter& cliarged and twice t h e  amount  of usurious interest paid thereon. 



The facts establislictl by t l ~ c  verdict or not disputed arc as follows : 
1. Tlie dcfentlant. b e i ~ ~ g  the holdcr of tn-o notcs executed by tllc plain- 

tiffs, oilc for $1,000 and the otlicr for $4,000, each bci ~ g .  sccurcd by 
real estate mortgagcx on tlic same property, and defaul~  liaring been 
~nadc,  was, at tlic time of tho institution of this action, procectli~lg to 
:~tiwrtise and sell tlic same under powers coiitained in s:~itl mortgages. 
Tlie plaintiffs instituted this action to restrain the sale o' the property 
I I I I ~ C S  t l i ~  po~rers  of the inortg:~gcs ant1 for the relief sct forth in the 
c*onlplaint. 

2. -1 restraining ortlcr was issued prohibiting tlic sale, and the sale 
of the lauds did not take place because of the x s t r n i ~ i i n g  order and 
the 1:1ntls l l a ~  c uot 'been sold. 

3. Tlic tlcfcudant admitted collecting ii~tcrchst on the $1,000 note, the 
s~nnllcr indehtctl~~ess, for five years a t  $SO n ycnr, that  i ~ ,  $400; and 
011 the $4,000 note, tlic Inrgcr intlcbtedntss, the intcrcst for one year, of 
$320. Upon i s s u e  submitted thc jury found that  tlie tlefemlant liad 
retained $90 at tlic timc of making the $1,000 loan, ancl $320 at the 
time of mali i~lg the $4,000 loan. 

4. It is at ln~it tcd thnt 0111~- one intcwst pa,nnent, that is tlic last 
$80 p y n ~ c i i t  of interest on the s~nnllcr  ~ ~ o t c ,  n as made n ithin two yearc 
prior to the institution of this action. 

3. I11 his answer the dcfcntlant expressed his ~villingness to credit tllc 
i ~ ~ i l ~ b t ~ d n c ~ s  with the i~ltcrcst admitted 1)y him to 11x1~ hccn paid by 
tlic plnintiffs, and nit11 any further payments of interest, if any liad 
heen matlc tlicrcon, and offcrcd to acccpt f ro i~ i  tlie plaintiffs the money 
actually lomied, with legal interest. 

6. The  tlcfcndant did not and does not ask any relicf in this action 
from the court, the prayer of the defendant bci~lg that tlle restraining 
order issued he dissolred ant1 lie go ~vitliout (lay. 

7. Upon the coming in of the verdict, cstablisl l i~~g t l ~ c  facts cs a1)ore 
set out, tlic tlcfcndmlt tkgai~~ rca~~nouncctl  Iiis willingness as csprcssetl 
in his answer and reiterated a t  the trial, to remit all usurious interest 
and acccpt in pnymc~lt :~nd scttlenlent the principal money; v i t h  interest 
at 656, again statills tlint 11c n a s  not :~slr i i~g ally affirniatirc rclicf of 
the 

8. Plaintiffs refused to tender the princlipal moncjs nit11 lcgal 
interest and declined to make any tender at all, and mored for judg- 
ment upon the rerdict. 

9. Motion of plaintiffs for judgment granted, and the court held that 
tlie plaintiffs were entitled to I iaw the principal pf the indebtedness 
crcditcd, n.itli the interest paid by the plaintiffs, together v i t h  the addi- 
tional amounts folnld by the jury to have been retained by the defend- 
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ant at the tinic of executing the notes, and the further amount of $YO, 
relxc\enting the pe~ialty prescribed by statute for interest paynic~its 
niadc ~ ~ i t h i i i  tn-o years prior to th r  iiistitution of the nchou, and 
cnterecl judgment for $3,800 on the two notes, with legal interest after, 
Lut uot beforc, judgnient. 

Vpon csceptions duly e n t c r ~ d  both sicks appeal, assigning crrors. 

STACY, J. The  principal question presented by plaintiffs' appeal 
relates to the statute of limitation.. The trial court licld that  plai~itiffs 
v w e  ci~titletl to l i a ~ c  their notes credited n i t h  the forfeiture of the 
entire iiitercst cllargetl, mid twice the nrnoant of usurious interest paid 
n itliin tn o years next immetliately preceding the commencement of tlic 
action, hut not for ally sunis paid more tlian tn-o years prior to that  
tinic. C. S., 442. After making these deductions, judgment of fore- 
clowre x a s  entered over objcctioll by the defentlalit. I n  the viex wliich 
we talw of the caw, as nil1 more fully appcar from what is snit1 uiider 
defelitlnnt's appeal, tlie question as to the itatnte of limitations becoriles 
an acndcmic orlP arid v e  n~ecl  ~ o t  determine i t  on the present record. 

Tlic plaintiffs are not entitled in this action to have their notes 
credited nit l i  the penalties alloncd 1)y statute for charging and receiv 
i ~ ~ g  ~ ~ s u r i o u i  interest and to injunctixe relief. H a r i ~ ~ g  come into a 
court of cquity, tllcy must do equity before they can a ik  its a id ;  and 
\111:rt colistitutei: doing equity in a casc where usurious interest has bcm~ 
rcvrvetl, or paid in atlrancc, is paynitmt of tlie principal debt lcqs the 
nilwious excess of interest paid. Purnel l  7%. Vaugllan, S2 S. C., 134; 
I j c w d  1 % .  Hingllanl, 76 S. C., 285. I f  the contract for usurious interest 
be executor-, the sum equitably due is tlie principal debt with Icgal 
interest t l i c r t ~ ~ n .  ( ' l i ~ i r r l ~ i i l  71. Tzmzage, 122 K. C., 436: B u r ~ e l l  1 ' .  

Bu~*qw!liz, 100 S. C., 389. 
L\ll the c~ccptiolrs prcicntrd by plaintiffs' appeal must bc orerruletl. 
S o  crror. 

STACY, J. The  defendant, having offered to remit all usurious 
interest and to accept tlie principal moneys actually borrowed v i t h  
legal i ~ ~ t e r e s t  in full settlement of his claims, v a s  entitled to haye the 
:~ction dismissed or jutlgme~it wtcred accordingly, as he  is not asking 
for miv affirmati~e relief. 
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I t  is  the established law of this jurisdiction that  when a debtor, who 
has given n mortgage to secure the payment of a loan, comes into equity, 
seeking to restrain a threatened foreclosure under the pxver of sale in 
his iuortgnge, as a deliverance from tlie exaction of usilry, he d l  be 
g r ~ ~ l t c d  relief and allowed to have the usurious charges eliminated from 
his debt only upon paying or tendering the principal sum with interest 
at the legal rate, the only forfeiture n-liich he may thuc; enforce being 
the escess of the legal rate of interest. C o r e y  v. I I o o X e r ,  171 N .  C., 
220; O w e v s  v. Tl'righf, 161 IT. C., 127. This ruling xrhich has been 
established by nn unbroken line of precedents, beginning with T a y l o ~  c. 
Smith, 0 K. C., 46.5, and running through a multitude oj' cnses down to 
our latest decision in Adams c .  I jan l ; ,  187 x. C., 343, is based upon the 
principle that  he who seeks equity must do equity. I t  is a well recog- 
nized rule of equity jurisprudence that  one ~ ~ h o  seeli2, the nid of ri 

court of equity to be relieved from usury, must do equity by paying or 
offering to pay the principal sun1 borrowed, with lawful interest thereon. 
as a contlitio~l prccedcnt to the g r a n t i ~ ~ g  of the relief souglit. 39 Cyc., 
1010. 

The following clear and succinct statenle~it of the doctrine is taken 
from 27 R .  C. I,., 264: " I t  is well settled, in tlie absencl: of statutes to 
tllc contrary, that  one seeking relief in a court of equity from a usurious 
contract must, as a condition of relief, do everything that  equity 
requires, and if a borrower goes into a court of equity, in respect to a 
security given in connection with usurious contracts, or to aroicl estor- 
tion or oppression, the court will compel him to pay principal and legal 
interest if the contract is executory, because there is moral oblig a t '  1011 

resting on him to do so, and it is equitable that  he  should be compelled 
to do it. Tlie rule of course rests on the equitable niasiln that 'he who 
seeks equity must do equity.' " 

To liltc effect are the decisions of the United States Supreme Court : 
I?rott , i~ I . .  S ~ n i l ,  10 Pet., 407; I l u b b a r t l  c. T'od,  171 IT. S.. 474; T r u s t  
P o .  7%. l<ixrnsc iq ,  1 7 2  U .  S., 331; I l o l d r n  L a n d ,  c f c . ,  Po. z'. I n f ~ m f a t e  
Il7i~atlii7g Po., 233 U. S., 336. 

The  gist of X r .  J z i s f i c e  ST'ayne's opinion in  S f a n l c ? ~  t 3 .  Garlsbil ,  10 
Pet., 521, 0 L. Ed., 515, may be stated as follo~vs: 

Aippellant filed a bill in the Circuit Court for an injunction to prevent 
the sale of property by a trustee, to whom it had b e ~ n  conveyed to 
secure the payment of a sum of lnonry borromd by him at usurious 
interest; the money borrowed had not been repaid, and the bill sought 
no discovery of the usury from the defendm~t, but averred that  the 
complainant would be able to p row it by competent testimony; the 
Circuit Court dismissed the bill: W r l d ,  that  the decree of the Circuit 
Court was correct. This is substantially an  application for relicf from 
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usury;  and the consequence of graiitirig the illjunction woulcl bc relief 
upon terms a t  \arialice wit11 the rule of equity, that  he who seeks tlir 
aid of equity to be dolivered from uaurj ,  must do equity, by paying the 
l~rincipnl  : ~ n d  legal interest upon the money borrowed. The complai~imlt 
docs ~ o t  offer to  do so in this bill; this is essential to every such applica- 
tion in a court of equity: first, to give the court jurisdiction; and to 
rnahle the cl~ancellor, if he tliiiilrs proper to do so, to require the pay- 
nicirt of prinripal mld iiitercst before the hearing of the cause. The 
rclicf sought in surli caws is  an  exemption from the illegal usury; the 
xliole inquiry on the hearing is to establish that  fact and to give rclief 
to that estent;  ~ x h c n e ~ c r  a complainant does not comply with tlie rule, 
by averring in his bill his readiness or willingness to pay princi1)al an0 
iiltcrest, lie can I i a ~ c  no standing in a court of equity. See, nlqo, Fowlpr  
1 % .  Il '~ucf Po., 141 U. S., 351. 

I-mler t h e  decisions, and the principle they establish, the drfeiidaiit 
n a s  clearly entitled to h a r e  the prescnt action dismissed or ju leiiicwt 
c~~tcrecl  according to his offer, as plaintiffs were not cntitlctl to more 
and tlefcidant aslied for 110 affirmative relief. 

I3ut if the csaction of usury, lrnoni11gly niadc, under our stirtutc. 
tle-fro! s the interest-bearing quali t j  of a note or other ~vidence  of drht  
:~fftctctl n i t h  usury ant1 authorizes the debtor to recover a penalty of 
twice the ni~iount of interest pnid. Horn are tlicsc penalties to be rli- 
forced? Tllc ansncr is to 11r fount1 in the statute itself. C. S., 2.106, 
1 ) r o ~  itlcs in l)a?t a5 follon F : "The taki~lg,  r cce i~  i~ ig ,  rescrt ing or charg- 
iiiq n grrnter rntr  of i~~ tx - , . s t  than S ~ S  per centurn pr r  ailiiuiii, ('ither 
bctfore or after the intcwst may accrue, nhen  lrnoningly done, shall be 
:I forfeitmv of thc entire interest nliich the note or other evidence 
of tleht cnrric.; nit11 it, or nhicli lins been agreed to be paid th(reoi1. 
,111d ill cnw a grc:~tcr rat? of i n t ~ r c s t  lins becn paid, the pcrson or his 
lceal represmtnti~cq or corporntioil hy n h o n ~  it 11as been paid ma> 
rcsc.orcr back tvice tlic amount of interrqt paid, in an  action in the 
uafurc  of nctio~l for tlcbt. 111 ally action l~rought in :nry court of coni- 
lwtcnt jl~risdiction to rcbcovcr npo11 any w e l l  note or other e~ideilce of 
tleht, it  is lanful  for the party against nlionl the action is bronplit to 
p l~n t l  as a counterclaim t ! ~  penalty nhovr provided for, to Tiit, twice 
t l ~ c  :linou:lt of intc,rcst 1)nitl as aforesaid, a11tl also t!ie forfriture of thc 
cwtire interest." 

From ml canmiirntion of the above section it nil1 be seen that  two 
rcmedies are provided for the cnforccmrnt of the penalties autl ioris~tl  
by the statute: 

First .  V h c r e  a greater rat? of iirtrrcst tllail six per c,lntum pcr 
ariiium has been paid, tlie person or his legal representatives or the 
corporation hy n-lloin it La.: I)cc~i paitl, may recoler back tnice the 
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:iniount of interest paid, in an  action a t  law in the nature of an action 
for debt. B a n k  v, Vysong & N i l e s  Co., 177 N. C., 380 

Second. I n  any action brought by tlie creditor to recover upon any 
usurious note or other evidence of debt affected with us l ry ,  i t  is lawful 
for tlic party against n.hom the action is brought to p1e:td as a counter- 
claim or set off, the penalties provided by the statute, to wit, twice the 
amount of interest paid, and also the forfeiture of tlir. entire interest 
charged. Bu t  see J l i l l e r  v. Dzcnn, pos t ,  397. 

These penalties, i t  will be observed, are given by :,tatute. Hence, 
they are  legal rights to be administered in legal actions or as legal 
tlefenses, but not as afirmative equitable rights where the debtor, as 
nctor, voluntarily comes into court and asks for equitable relief. When 
llc does this he is met wit11 another principle as he enlers the door of 
the court : "He who seeks equity must do equity." The true meaning 
of this maxim is that, to entitle the plaintiff to the aid of a court of 
cquity, he must secure to the defendant the rights which are his accord- 
ing to the settled doctrines and principles of equity juri:,prudence. The  
debtor, in equity and good conscience, owes the principal sum bor- 
rowed with interest tllcreon a t  the legal rate, and he may not ask a 
court of equity to restrain the defendant from exercising his legal right 
of foreclosure without offering to do the f a i r  and equitakle thing, to wit, 
to pay what he justly olves. But  when he has been o~prcssetl  by the 
cretlitor and required to pay more than a legal rate of interest, the 
statute providcs that  he may recover back twice the amount of interest 
i~a id ,  i n  ail action a t  law in the ~ i a t u r e  of an action for debt. And it 
A ,  

is further provided that  xhen  the creditor undertakes to recover on any 
nsurious note or other CT-idence of debt affected with usury, it  is la~vful  
for the party against whom the action is  brought to plead as a counter- 
cdlainl or set off the penalties provided by tlie statute, to wit, twice the 
amount of interest paid, and also the forfeiture of thc entire interest 
rllnrgcd. 

T l ~ c  section of the Constitution, Art .  ITT,  see. 1, adopted in 1868, 
which provides, "The distinctions between actions a t  law and suits in 
equity, and the forms of all such actions and suits, shall be abolished," 
does not imply that  tlie distinctions between law and equity are abolished 
in this State. The principles of law and tho doctrines of equity remain 
tlic same a ~ t d  are practically unaffected by this p ro~ i s ion ,  the only 
change wrought being in the method of allministering them, a1id, in 
some dcgree, the estent of their application. ;Mat thews v. J l c l ' he r son ,  
63  S. C., 189; L~rnzl~c,. ( '0. 11. Il.'allacc, 93 B. C., 2 2 ;  Rzirlisill v. W h i f e -  
~ l r i . ,  146 K. C., 403; Connor h. Cheshire on the Constitution, 147. 

T ~ I C  judgment as entered v a s  clrroneous, and on tlef~mdant's appc:il 
:I ncn. t r ial  must be awartlcd. It is  so ordwpd. 

S e w  trial. 
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1. Electiorls-I'ri~rlaries-Statutes. 
111 ljrimary t ' l ec t io~~s  tile returii for  'olulty otticers 111lbt 1)~' certified :I> 

the s ta tu te  rctluires to the county hoard of electio~is, \vliicli shall l~ublisli 
the result (( ' .  S., 6032, 6:33ti), the  c l i s t i ~ ~ c t i c ~ ~ ~  bc,t\vc,e~~ c ~ l c v t i o ~ ~ s  of this 
cliaractc~r n~i t l  g,.c~icrnl c l e c t i o ~ ~ s  being tha t  in tlie former t1ic.r~ i.; 1111 riylit 
to all eleetio~i to public office \ \ l~ ich  mny be 11ut ill issue ant1 t l~~tc>r ln i~~c ' t l  
by q u o  ~c.cc~.rcc~rto, :11111 110 11rovisiol1 for x 11o:1rd of c:~~iv:aisor> \\.it11 11o\\-t~r 
judicially to  de t c rmi~ ic  the  prec i l~et  return.  

3. Same - County Board of Elections- Continuing Judicial Duties- 
Functus Oficio. 

I n  n 111,im:1rj- for  ('oi111t~. officers the  r t ' g i s t ~ ~ a r  m t l  jutlgi3s of (~lcvt io~i  
linl-e tlie sole po\ver, nc t i~rx  in their  n~ii l isterial  callacity, to tlc-tcrmil~c~ 
\yhether vvtos cast ill the \vrong b:~llot box sl~oultl  lw col~ntcvl; : I I I ~  tl~ily 
niny correct their  t :~ l~nlnt ion  of t h r  results thcrc'of to the  c .ou~~ ty  I I O ; I I ~  
of c~lcc.t io~~s 11c.fort' the la t te r  has  jutliiially t lcs tcr~~~i~ie t l  tho ~xwnl ts :  thc3 
t lutiw of the  la t te r  board 1)oinc cullti~luons, uutler tlic l~ rov i s i c i~~s  of till, 
s tntute,  and such po\vers not l ~ c ~ i l ~ g  ju~rctrcs 0.7f i f . i~  m t i l  thvy 11:1v1' ti11:11l!. 
tlcternlined the rcsrtlts of thc3 election. C'. S., rS!E4, ct sc2/l. 

 ah^^.\^ b,v dc fc~nd imt  f r o m  - l l i d l / c t f c .  J .  F r o m  BERTIE. 
111 the  I ) c ~ n o c r a t i c  pr i r t inrp  licltl ill I k r t i c  C o m i t y  011 S a t u r d a y ,  

7 J u l l c ,  1924, t h e  p la in t i f f  n ~ d  Roscoe V. P e e k  were  c a ~ ~ d i t l a t c s  f o r  

no111inatio11 f o r  t h e  o f i r t ~  of c o u n t y  t r r~aqure r .  A f t w  t h t ~  polls l l ad  b e w ~  

c~losctl t h e  r c g i i t r n r  ant1 jutlgcz of c l e c t i o ~ ~  i n  C o l c r a i ~ r  P r c c i ~ ~ ~ t  So. I 
i n  c o u n t i n g  t l ic  ba l lo ts  fount1 t n o  n h i c h  lint1 been cas t  f o r  tlie l~ ln i i i t i f i  

and tlrpoqited i n  t h r  bos p rov ided  f o r  State officers i ~ i q t c a d  of t h c  b o s  

p r m  itlrd f o r  county officers. Tlie r e g i s t r a r  and judges  of clcction th rc \ \  

o u t  t l icsc t ~ v o  hallotq hecausc  t h e y  concluilcil a s  n m a t t e r  of 1an t h a t  

t h e y  11nd n o  right t o  c o u ~ ~ t  t h ~ m .  They a f t e r w a r d s  d i s c o ~ c r e t l  t h e i r  

mistnlrc,  arid qignifictl t h ~ i r  r ~ n ( l i n w s  t o  coun t  t h e  two  omi t t ed  b d l o t s  
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~ n t l  to  amend their  r e t u r ~ i s .  T h e  county board of elections refused to 
r o c c i ~  e such niilentlcd returns,  and  t h e  plaintiff thereupon applicd for  a 
I\ r i t  of niantlamns to require  the board to  reassenlble and accept the  
ni~icnt ln~ent .  

J u d g e  Nidyc t tc  found the  facts  to  be a s  follows: 
1. T h a t  the  p l a i ~ ~ t i f f ,  Jo l in  C. Bell, a n d  Roscoe V. Peele duly quali- 

fictl a s  the  only t n o  cantlidates i n  t h e  pr inlary clectiol~ lleld i n  Bcrt ie  
County on S a t u r d a y ,  7 J u n e ,  1021, f o r  t h e  De~uocra t ic  nominat ion for  
the office of county t rcasnrer  of said county. 

2. T h a t  i n  Colcrni~r  P r c c i ~ ~ c t  S o .  1, i n  wit1 county, when the  polls 
11:ld bccn c lowl ,  ailtl tllc regis trar  and  j u t l g i ~  of c ~ l ~ c t i o ~ ~  c a l m  to couut 
the ballots dcpoqitcd i n  t h e  T arious holes, tllcre were found t n o  ballots 
canst fo r  plai l~t i f f ,  Jol in  C. Ilell, but deposited i n  a box other  t h a n  t h a t  
pro\-itlctl f o r  1)allots fo r  county officer.;, to n i t ,  i n  the bos p r o ~ i t l e d  f o r  
bnllotq f o r  S t a t e  officers; tha t  the  said rcqis trar  and  jutlyes of election, 
u ~ r t l ~ r  the  inl l~ression that ,  as  a mat te r  of law, t h e  w i d  ballots could not 
11:. c701111tcd bccnurc founil i n  t h e  n r o n g  bos, thren- out the  ballots and 
cliii not couirt thc i i~ ,  m t l  i n  n ~ a l r i n g  their  re turns did not include the  
wicl ballots i n  t h e  nunlbcr of votes rcturnvd a s  cast f o r  tlic plaintiff, 
t J o l r ~ ~  C. Ecll,  t l ~ r  rcturn.; aq made to the 1)ropcr board and  official shon-  
irrg 9G \-otc s fo r  Jol in C. Tkll nntl 47 otes f o r  Roqcoe V. Pct lc ,  whereas 
11:1tl wit1 t n  o ~ o t c s  been c o u ~ ~ t c t l  tlrc ~ ~ c t u r n s  nould  have  shon n 9 s  rotcq 
c~1.t fo r  said J o h n  C. Dell, init:'atl of 96 as  returnvtl. 

3. T h a t  on 9 J n w ,  1924,  t h c  conuty board of electionr, rorn1)osrtl of 
11. (:. ITnrriripton, c h n i r n i : ~ ~ ~ ,  C, V. 3Citchcl1, J r . ,  ant1 ,J. C. Dnxiilson, 
;1s~n11)10d to t :~l)ulate  the r c t ~ r r i r  f r o m  t h e  various prerincts of I h r t i c  
 count,^, ant1 th i s  111,lttcr n a s  cnllcil to t l ~ c  n t t w t i o n  of the  said chairman, 
TI. G. I I a r r i n q t o ~ ~ ,  a f te r  tlic 11on1~1 atljollrl~ctl, n l i i ~ t u p o r ~  t h e  said r11aii.- 
111:111 agreed tha t  plaintiff might  liavc tin10 to present aff i t la~i ts  s l~owing  
tllc facts  :Ir st:ltctl, ant1 on 13 J u w ,  bc'fore t h e  tabulat ion of the  votes 
ha(l  1)ccn qigncil tlrc rcgistrar and jutlgcls of c l c c t i o ~ ~  of snit1 C o l c r a i ~ ~  
I'rrci11c.t S o .  1,  ill wid  ( 8 0 u ~ ~ t ~ ,  f o r ~ n a l l y  ant1 i n  n-ritinq made afficlnvit 
to the  facts  I~crcinbcforc r c c i t d ,  :nxl rcqueited t h a t  thcp bc permittcd 
to n r n e ~ ~ t l  their  rcturll  90 as  to  count t h e  said t u o  ballots fo r  Jo l in  C. 
Ikl l ,  a n d  inclutle sanlc. in their  re turns,  b?cauqc wtisfictl t h a t  they n-ere 
111acd i n  t h e  v r o n g  has by mistake. 

4. T h a t  on 1 3  J u n e ,  102 k, a n d  within five days of the  tabulat ion of 
said rcturns,  and before a n y  notice of said r tsul ts  had  bccn given for-  
m:~l ly t o  t h e  plaintiff,  tlic said plaintiff made  formal  dcnmnd i n  wri t ing 
that  h e  be declared the  nomince f o r  the  office of county treasurer upon 
the ground tha t  a corrcct count of hallotq nl i ich should have been 
countcd would show t h a t  he  had  r c c c i x d  a m a j o r i t y ;  and  also de- 
inanding tha t  a second p r i m a r y  be l~el t l  upon the  ground t h a t  h i s  oppo- 
n m t  had not reccircd a inajor i ty  of the  votes legally cast and counted. 
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3. That  ~lotwitlistandir~g the requests of tlic rcgistrar and jutlges of 
tslcction of Colr ra i~i  Precinct S o .  1, arid of plaintiff, the dcfcndant chair- 
run11 of the cou~l ty  board of elcctioiis has rcfuscd and failed to call a 
riweting of the said couuty board of elections, and has failed and rcfuicd 
to :ifford tllc registrar alld judges of election of Colcrain Prccinct S o .  1 
the opportunity to anientl their returns as requested, and h:~s failed ant1 
rcfl~sctl to takr any action or steps ~vliotsol-er in the preniiscs. 

6. That  in Roxobol Tonnsliip Precinct six ballots cast had printed 
tllcreon, in addition to the m:itter prescribctl legirlly for surli hallots, tilt, 
vorrls ",\nlmltlrr Advance I'rint"; that four of t h e v  hallots ncrc  cast 
for Roscoe Pet,lc miti t n o  tl~ercof for J o l i ~ i  C. Ut l l ;  that nllcn t1lc.w 
billlots rr erc found they ~ v c w  taken out and placed in an eriwlope, not 
co~nitctl, but brought nit11 tlic rctunls to the county board of elrctions 
on 0 J u ~ l e ,  1924, thc said returns not inc.lutli~~g the snid s i s  ballots; 
that the said registrar ant1 judges of plectiorl left i t  nit11 the saitl 
county hoard of clectio~ls to determine n hetlier these six ballots n ith 
tllr: norils "Aulandcr Ad\ a n c ~  Pr in t"  Irere official ballots; that there- 
upon the said registrar and judges of election of Rosohel Tonnship 
Precinct changed tlie retu1.11~ SO as to include the saitl six ballots, and 
on 9 June,  1024, the registrar and one of the judges of election, in tlie 
ahsc~lce of the other arid not in any r e g d a r  meeting, changed tllc returns 
of this precinct, arid inc lu t l i~~g  thcse s i ~  bnllots, and without such c~hanpe 
tlie election in the county noulrl h a w  been a t  least a t ie;  and later on 
10 JIIIIF, 1 D 4 ,  after the ~ncct ing  of hoard of county elections, thc other 
judge, Onen  G. A u ~ t o n ,  signed said returns, and on the bottom of thesr 
six ballots and on the same side names of candidates ~ i w c  printed, it 
is atlnlitted, v r r c  priutcd the rvortls "Aulantler Ad\~ance I'rint"; that  
t h c s ~  ballots on n l i i c l~  appeared tlie worcls ",lulancler 1 2 d ~  a w e  Print" 
contnincd the name of thc T)c~nocratic cantlidntr for the lepislatilre a i ~ d  
t h ~  various count? o f f i c ~ s ,  includi~lg that of trcnsurcr. T1ie.e six 
ballots the court filitls \wrc  tlistributctl n it11 large ilumbcr of similar 
tmllots by county boarti of clcctions. B:~llots not containing this Ian- 
p a g e  n e r r  distril~llttd ill other I ) ~ w i ~ l ~ t ~ ;  that  the origi11:ll r t turns  of 
the r c g i ~ t r a r  and judge.: of election of Rosobel T o t n ~ s h i p  Prcc.inrt rverc 
filed ~ r i t h  tlic clcrlr of the Superior Court on 9 June,  1911, by C. L T,. 
Cobb, r~g i s t r a r ,  and B. E. Burkett, judge of election; and la tw,  on tlic~ 
same day, the said Cobb mid Burlwtt, in the presellce of 11. G. I Iar -  
rington, n-ithdrcn. the snid returns frorn wid clcrlr's officc~ to malie sonict 
cl~arrgc, ant1 a d3y or t n o  lxtcr a ~ l o t l ~ c r  orjginal re tur r~  of saitl Rosohcl 
Ton-lrship Prccilic+t nns  ~ c c c i ~ c t l  by wit1 clcrk through tlie mail. 

9. That  t l ~ c  nlntwct of \ ott's for count' officcrs c a ~ t  in said priniar> 
on 7 J u n e  was filctl ill tlle office of the clcrlr of t l i ~  Sulwrior ('ourt of 
1k r t i e  C o u ~ l t  011 11 J u ~ r e ,  1921, and ~ 1 ~ 1 1  abstract shoned 1,133 votcs 



3 1 4 IS 'I'IIE S U P R E M E  COURT. [ l ~ s  

for Roscoe V. P e e k  and 1,131 rotes for John C. Bell, n-hich tabulatioil 
and count esclutlcd the t v o  votes in  Colerain Precinct S o .  1 cast for 
John C. Bell, but riot counted because found in tlie wrong bos as afore- 
witl, and also iiicludctl the six rotes cast ill Rosobel To11 nship P r c c i ~ r t  
\\it11 the ~vorcls "Llulander Advance Pr in t"  thereon, foul for Roscoe V. 
P e e k  and two for J o h n  C. Bell. 

0. That  the r e t u n ~ s  niatle to the board of elcctioiis by the registrar 
: ~ n d  judges of elections of the various to~rnships \rere regl lar  upon their 
face and slionetl none of the alleged irregularities set out in the coin- 
1)laint. 

10. That  the petition from the registrar and judges of election from 
Colcrain Precinct S o .  1 to be pcrmittecl to amend their returns as here- 
tofore rccitctl, and csceptiol~s to the counti~lg of six rote;  from Rosobcl 
Precinct, were both made bcfore the results of the primary electio~i hat1 
been published. 

1-poi1 these facts tlie following judgment was rendered : 
111 this cause considered upon application for writ of mandamus, and 

upoil facts found a t  request of defendants, it is ordered atljudged al~tl  
c~omn~andcd that the dcfenda~lt couuty bonrtl of election sliall forthrritli 
rcassemblc, permit said registrar and judges of electioii of Colerain 
Precinct No. 1 to amend their returns as requested, shoul(l said registrar 
ant1 judges of election so elect, and if no aspirant for the nomination 
for county trcasurcr of Eertie County slinll have receirctl a majority of 
the rotcs, tllcrl to call a second primary for such non~ination as pre- 
scribed by law. The court, upon application of Roscoe Tr. Peclc, mak(>s 
him a party hereto. 

It is further ordered that  certified copies of this order to he made 
by t l i ~  clerk of the Superior Court of Bertie County shall bc serrccl by 
the sheriff of said county up011 the county board of election of s:litl 
rolmty mid each mcnibcr tliercof fortliwitli. -Ind also tlie clcrlr will copy 
 rid c d f y  tlie findings of fact, and they shall also be served on said 
board by sheriff. 

Tllc tlcfc~idants esccptcd and appealed. 

A S ,  T .  111 primary clectiolls the rc tums for county officers must 
be certified as l)ro\itlctl to the county bonrtl of electio~ls, ~ r l i o  shall 
clcclnrc and publish tlin result. C. S., 6032, 6036. On the clay tlic 
returns from Colcrain Prcciiict KO. 1 were certified, the chnirmnn of 
the hoard of clcctioils, after the board had adjourned, but bcfore t 1 1 ~  
abstract hat1 bee11 sigiicd, c o n ~ c ~ i t c d  that  the plaintiff should hare  an 
opportunity to l~rcecnt i~ffitlal-its in rcfcrmcc to the two caontestc(l rotcc. 
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Four  days afterwards the registrar and judges of election offered such 
proof, but i t  was not accepted or considered by the board. 

Tlle county board of elections filed the abstract of votes for county 
officers in the clerk's ofice on 14 Junc, and the defendants contcncl that  
after the ctischarge of this duty the board was functus  o@cio.  I t  is 
t rue that  a ministerial agency wllicli lias served the purpose of its crea- 
tion is  gencrally treated as dexoid of further force or vir tue;  but the 
qwstion is  ~vhether  the board had fulfilled its fuiiction a t  the tirnc tllc 
registrar and judges of election requcxstcd the p r i~ i l cge  of correcting t l i ~  
error in  their returns. Such request n a s  iuacle bcfore the result -\\as 
declared, antl before the abstract was filed with the clerk or e len  signed 
ty the board. 

111 considering the queqtiol~ n e  inay avoid confusion by noting t l l ~  
duties required of eltction officers antl the clistinction bctween general 
elections and primary elections. I n  the primary there is no election to 
1)ul)lic office, the right to which may bc put in issue and d e t e r m i l d  by 
quo 1 1  u t m t ~ t o ,  aud 110 pro1 ision for a hoartl of can1 asseri clothed 11 it11 
p w c r  judi&lly to dcterinii~e the precinct returns. C. S., 59% r t  s e q . .  
GOlS cf acq.; Uri t l  1 % .  l l o a ~ d  o f  Canvassel-s,  1 7 2  N. C., 797. Tlle officers 
rhicfly col~cerned v it11 the primary are the clcction boards, the rrgis- 
t ra ry  ant1 tlic judges of election, nhosc scveral duties are prescribed by 
st:ttutc. The registrar and judges of clection are authorized, not only 
to pass upon the qualification of the T otcr, but finally to detern~inc 
uhetllcr a ballot found in the vrong box n-as placed there by nnitalrc 
and, if satisfied cf the ~nistalre, to count tllc ballot i n  malting tlicir 
rctunls to the county hoard; for i n  section 6020 i t  is providctl that 
primary elections sliall be conduc.tcc1 as ~!carly as may be in accortla~icc 
nit11 tlic gcmcral election law, and between section 5983 and section 6020 
n e  find 110 fatal  conflict or inconsistcnc*y. -1nd the de t c rmina t io~~  of 
tllcse matters inro lws thcx cwrcise of judicial fu~~c t ions .  IZoii~ln11,l 1. 

l l o a i ~ t l  of Elrctiu~~, IYL lT. C., 75; Bvolr,,l z.. C o s f e n ,  1 7 6  N. C.,  63. But 
in t l m e  cases it is l i k e ~ r i v  11cld that  tlw poners vested in the county 
hoartl of elections arc not judicial, but ministerial. TVliile the boar(1 
acts i n  an  adinir i i i t rat i~c capacity, its office is not discllarged by 
mcrely tabulating the rcturns :nd  declaring the result. I t s  organiza- 
tion is not d issol~ed in this nmrner, for it is not the creature of a day. 
I t  is  conlposcd of three lwrsoily n l ~ o s e  term of office coritinues for t n o  

cars from the tinw of their a p p o i n t m c ~ ~ t  mltl until their successors arc, 
a p ~ o i n t e d  and qualified, and it is organized by the cllcction of designated 
officers. C. S., 5941 e t  ccq. 

I n  our opinio~l. thc. cases relicd on by the d c f e ~ ~ d a ~ i t  are not in conflict 
r i t h  t l i i ~  positjon, for thc rrasol~ that  ~ I I C  facts tllrwin stated and the 
i t :~tutrs  tliercin con4tr~ed uc rc  not similar to those in the caqe a t  hnr. 
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I n  O ' V a m  v .  P o w e l l ,  SO N .  C., 104, the decision turned upon the act of 
1876, which required the board of county con~missioners to meet on the 
second day after the election, to canvass the returns, and to wake 
abstracts of the votes; and the Court held that the board "dissolred its 
orgailization" by adjourning after the completion of i ts  work. And in 
Sl i 'a in  2'. Xclhc,  S O  S. C., 111, the plaintiff's action, brought to compel 
the couilty conimissioners to reassemble and recount the vote, presented 
the anon~alous case of an incuinbclit who held over after the espi ra t io~i  
of liis ofice ant1 souglit to prererit the induction of the si~ccessful candi- 
tlatc until tlie vote should be recounted under the direction of the court. 
Scit l ier  case sustains tlie position that  the county board of elections was 
f z ~ n c t u s  o f i t i o  a t  the tiinc. the present action was instituted. 

Citing B7 iif v .  Boart l  of C a n ~ a s s e m ,  s u p r a ,  the defendants say, i n  
tlic nest place, that  rnantlanlus can be issued to enforce the performance 
only of such ministerial duty as presently exists and that  the writ, if 
g r a n t d  iil thi? case, will colnpel the board of elections "to set aside a 
decision alreadv made." I n  l l ~ i t t ' s  case it  was said that  as the board 
of canvassers was vested with power judicially to  pass upon all matters 
relating to the election its discretion could not be supervised by the 
courts, but that  the performance of a ministerial duty could be enforced 
by ~na~lt lanius.  The county board of elections in  tabulating the returns 
a c t d  in a lniriisterial capacity, arid did not render a judicial decision. 
As we ha re  said, it  is the action of the registrar and judges of election, 
when taken in the rcspects pointed out, that is not subject to judicial 
control. These officials were the sole judges of tlie questions mhcther the 
ballots w r e  put in the n ~ o n g  box and whether they were cast for the 
plaintiff, and having rcsolved both questions in  faror  of the plaintiff 
thcv should bo granted tlie privilcgc, not to change tlie rote of any 
elector, but to correct an error which, if uncorrected, will deprive a 
col~tlitlate of ballots to vhich  lie is  justly entitled. 

71-c find no error, and the judgment is 
,\ffirmed. 

F. T. TT'IGGISS v. B. Q. IAXDIS A K D  IANDIS BlOTOli COJIPAST 

(Filed 1 October, 1 9 4 . )  

1 .  Pleadings - Amendments - Courts - Discretion - Vendor and Pur- 
dlascr-Warranty-Statutes. 

Wlirre tlie plaintiff seeks to recover damages upon the allegation that 
dcfcndant falsely and linoningly induced him to purchase an automobile 
upon false representations, it is within the sound discre ion of the trial 
judge to permit an amendment alleging a warranty, in addition to the 



N. C.] FALL TERM, 1924. 317 

allegations in the origi~lal coml~laint ; and IT here the statute of limitations 
ha5 not lun as to the latter, tlie amendment cannot bc collstrued to h a r  c 
a difterent result. C. S., 547. 

2. Same-Contracts-Warranty-Immaterial Allegations. 
'\'\'here the origillal complaint has alleged facts sufficient to constitute a 

I\-arranty by defendant of an automobile which the latter had sold and 
ilelirered to him, the s~ecilic allegation of warranty becomes immaterial, 
and it is within the sound discretion of tlie trial judge to allow the com- 
plaint to be anlentled so as to allege a \vnrraiity. C!. S., 537, 547. 

8. Same-Election of Remedies. 
JVhere the complaint sufficiently alleges tliat the l~laintift nns inducctl 

to purchase an nutornohilc by the false rel~resentation of the onner as to 
its c.onditioli, lic ma) retowr upon a n.liinnty nithout the me of tlic 
particular \\old, and objection that he Iiad bee11 put to an elcctioil of 
remedies cannot be sustained. 

APPEAL by E. G. Landis from L y o n ,  J., and a jury, a t  May Special 
Term, 1984, of V a s c ~ .  

Il-iiftrell it? X i f l r e l l  a d  P e r r y  d Kit t~.e l l  for p l a i n t i f  
7'. 1'. IIic1;s d S o n  for de fendan t .  

C~.zxrisox, J. The follouing issues ne re  subniittcd to the jury, anti 
tlie answers thereto : 

1. Did the defendant warrant the automobile to be a ncw automobile 
of 1020 model when he sold the same to tlle plaintiff? ,Ins. yes. 

2. Was said ear a new car of the 1020 model? h s .  S o .  
3. I s  the cause of action barred by the statute of limitations? Ans. S o .  
4. What danlages, if any, is the plaintiff entitled to recover. Ans. 

$1,000 without interest. 
The  defendant's couiisel earr~estly contended in the argument that tlie 

action was originally brought for rescission of the contract of the sale 
of a lIudson car, made by E. G. Landis to plaintiff', a i d  thir was so 
alleged in  the complaint, and plaintiff ~ m s  allowed to amend the co~n-  
plaint and allege breach of narranty ,  and "Defendant insisted that  the 
nature of the ac t io~l  could not be thus changed from one to rescind a 
sale and recover the price, to one for damages for breach of a warranty 
that  the car when sold was new"; tliat the new cause of action in the 
anlendtd complaint n a s  barred by the three-year statute of limitation. 

I t  is necessary to refer to the allegations of the complaint, ~ r h i c h  are 
as follows : 

That  on 10 December, 1019, the defendant, E. G. Landis, sold the 
plaintiff an  automobile for the sum of $2,450. 

To induce the plaintiff to purchase said automobile the defendant, 
E. G. I,aiidis, represented to the plaintiff that  the automobile was a 
brand new Hudson car, 1920 model. 
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That  the said automobile is not a new automobile as  represented, but 
n-as a second-hand or third-hand automobile which had been run many 
gears, and rebuilt and repainted so as to cover the defacts and deceive 
the purchaser. 

That  the said automobile has given the plaintiff practically no serr- 
ice; has cost liim ~i iore  than $300 in repairs, and that  he is informed 
and believes that  it is a stolcn car, and that  the numberci have been f i h l  
off and painted over, to avoid detection. 

r 7 l h a t  as soon as the plnintifl found that  it was a stolen car, he ccasctl 
to use same, and tendered it back to the defendant E. G. Landis, de- 
nianding the money lie had paid, or a new c3ar as he had bargained for. 

That  tlie plaintiff stands rt.ady now to return to th3 defeiltlant the 
car he got, and lias been d a n ~ n g d  by this transaction in the sum of 
g ; 2 , ~ o .  

Wlierefore, the plaintiff prays judgment against the defendants ill 
tlic sum of $2,450, and interest on same from 10 December, 1919, a d  
for the cost of this action, and for such other and further relief as to 
the court s e e m  just and proper. 

When the cause was called for tr ial  defendant moved rhe court to dis- 
niiss the same because the complaint does not state facts sufficient to 
coiistitute a causc of action, i n  that  i t  does not allege a warranty hy 
dcfciidant, or any fraud or clcceit, and because plaintiff waited nearly 
tlircc years after the purcliasc of tlie car bt.fore bringi~ig his action to 
rescind. 

The  court bclon. in its sound discretion has a right to allow anlend- 
melit s. 

C. S., 547, is as follows: ('The judge or court may, before and after 
jutlgmeiit, in furtlicrmice of justice, and on such terms as may be 
proper, amend any pleading, process or proceeding, by :idding or strik- 
ing out the name of any party, or a mistake in any other respect; by 
inserting other allegations material to tlie case; or when the amendment 
does not change substmltinlly the claim or defense, by conforming the 
pleading or proceeding to the fact proved. When a proceeding taken 
by a party fails to conform to la\\, in any respect, the tr ial  judge may 
permit an amcntln~ent of the proceeding so as to make it conformable 
thereto." 

The amendment allowed is as follows: "To induce the plaintiff to 
purchase the said automobile the defendant, E. G. Landis, represented 
and warranted to plaintiff that  the automobile was a new 1920 model 
Hudson automobile, when in t ru th  and in fact it was not a new car, 
nor a 1920 model Hudson, but an  old second-hand Hudson automobile 
of about 1916 or 1917 model." 



K. (I.] FAILT, TERM, 1924. 

111 tllc original c o m p l a i ~ ~ t  the  plai i~t i f f  alleged ' " I h t  the  dcfentlnnt, 
E. G. Landis, u ~ p r i ~ s c n i c ~ i l  T O  the  plaintifl," :~nd tllc a l ~ l r n ( l ~ n c ~ l t  :11l(~ges 
tha t  t h e  t1e~fcwd:liit " ~ ~ i ~ ~ i ~ , i ~ s i ~ i ~ i c t l  and wci r~v~r  f cc? to  the  plaint i f f  ." 

W e  tlli~llr t l ~ a t  tllc a m r ~ ~ t l ~ r l c ~ ~ t  n-as not ~rcccss:lry. but \\.as nllo\vahle 
i n  the  s o u ~ ~ c l  d i s c r c t i o ~ ~  of tllp court 1vlo\v. TYc tllillk tha t  tlw allegn- 
tion ''r~pr~sc.11te11" :111(1 tllc other facts  all(,gctl sufficieiit, n-itliout the  
~ I I ~ C ~ I I ~ I I I C ~ ~ I ~  i n w r t i i ~ g  the wort1 "n.arraiitctl." 

'111 I~'o!j I.. S / ! ~ / i i / ( ' i i ~ .  103 S. C., 439. it  has  h e c ~ l  well said hy  Rro~r',r, J . :  
"We l i n w  held t h a t  n demurrer  n-ill not he sustnincd to the extent of 
dismissi~rg t h e  : ~ c t i o ~ i ,  unless it  e ~ l t i r c l y  fai ls  to  s tate  a cause of ac t io i~ .  
I f  ill a n y  l~ort ioi l  of i t  i t  11resc11ts facts  suficiciit to  co i~s t i tn tc  a c:lusc 
of action, or if facats s u f i c i c ~ ~ t  f o r  that  p n r l ~ m  can he fa i r ly  g a t l ~ c w d  
f1.011~ it. t l ~ t ,  l ) l ~ ~ t ~ J i ~ ~ g  ~ v i l l  s t a i ~ ( l ,  ~ I I O T ~ P I - I , ~  i~~:artificialIy it Itlay IIXTI> 1wc11 
~ I , ; ~ x Y ~ I ,  o r  IIOUYTIT u n c w t a i ~ ~ ,  ~ l c ~ f c r t i w ,  or r c c l ~ ~ n c l : ~ ~ ~ t  111ny he its state- 
~~c j i r tx ,  fo r  corrtr:~ry to coliiilio~l-ln~\- rule, ;I \.cry rcnso~rnble i n t c ~ i d ~ ~ l c l l t  
;clitl l ~ r o . ~ m l l ~ t i o n  11inst bc 111:1dc i n  fayor  of thc  plcadcr. It nlust be 
t':lt:ill>- clifwti\-c before it  \\.ill be rcjcctc>tl :IS illsufficient. Rri'wc7r 2 , .  

I I I ,  1 4  x. . 7 .  T h i s  case is  a f i r ~ ~ l o d  and cited ~ r i t l l  :~pprov:~ l  
i i r  rile rvcac~~rt (.nw of 1loX.c~ 1 % .  Giciin, 1 6 7  N. C., >94. \Vliere it  is ni:~ni- 
f~isr that  tlic c ~ o i ~ ~ p l a i i l t  dcfcct iwly s t : l t c~  a good c:lu.;c~ of actioll. aiitl 
tlic~ t l c f i ~ t  cnu bo c v w l  by a m c i l ~ l m ~ n t ,  the courts will a l l o ~ ~  the  amrllcl- 
iliollt r : l t l~cr  t h a n  clisn~iss t h e  action. T h i s  is  i n  the  iilterest of justice 
i i t r t l  the. s p ~ ~ l , v  t r ia l  of nctions." Cfurri(? 2 ) .  LIIal /oy .  IS5 x. C., 209. 

A\ f tc~r  tlrv conlp1:lint was filed the d d c n d a n t  h : ~ s  a r ight ,  e\.cw af te r  
tlrcl airsn.c3r was filctl, i n  tllc soui~tl diacrc~tioil of the  eourt hclon-. to  
r1~111cst tha t  tllc complaint be matlc tlcfinite and certain. 

('. 8.. 5:;7, ill pa r t  is as  fo l lo~vs :  "T\71ici~ the allcgntions of n plcntli~ig 
arc. so iirtlcfiilitc. or uncwtai i l  tha t  the  prcvisc ~ i a t i ~ r c  of t h e  c,llarge or 
~ l t ~ f ( ~ ~ l z c  is  irot npp:lrc~ilt, tlrc c20ni3t nray rcquirc  t l ~ c  l ~ l c a e l i ~ ~ g  to 1)c 111ac1t' 
d d i n i t e  ant1 ccrtnin I J ~  n n ~ c n t l m c ~ ~ ~ t . "  

T h e  lwttcr practice a1111 p r o c c t l u l ~  is  to nialrc the r e q w s t  before ailewer 
or tlr,nlurrer. l 'o irc) .  Co. 1 ' .  Elixlictl~ C ' i f ~ j .  alrfc, 278. 

Al l iberal coiistrnctioil of the  complaint anel t h e  p rayer  fo r  judg~ilent  
(*10:1rly sho\vc~l t h t  tllc action w l s  f o r  "l~rcacll of v a r r a i ~ t y . "  7 % ~  
coiuplaiiit e loc~ allege t h a t  thc. car  n n s  tmtlered back to t h e  clcfeiiti:~nt. 
'I'llis the, ~lcfcli11:111t t1~11iccl i n  h i s  amn-cxr. I t  f u r t h e r  nllcgcs tha t  the  
pl:~intiff stands rent17 now t o  %.turn to the dcfcndant the ca r  he got," 
bnt the lJraycr fo r  j ~ ~ t l g i i m l t  docs not ask "to rescind tllc tr:rdc," h i  

f o r  tlamngcs. 
Tf the  tlcfclrtlmlt war n n c e r t a i ~ l  as  to thc precise na ture  of the actioll, 

llc could h n w  aslrctl tha t  t h e  complaint be made more "definite and 



certain." f e thinli tlic coinplai~it, altliough not using the word "war- 
rmitetl," but the vord  ('rel~resciit(d," and the facts all<ged, were suffi- 
cicilt to charge a brcacli of warranty. 

"'Yo collstitutc 11 v:lrrauty ill tlie sale of goods, it  is not ileeessary 
tliat the vei~dor should use the word ' ~ a r r a n t '  or '~mrranty . '  I f  tlie 
language actually used nt tlie tirnc of the sale by a fa i r  construction 
aiiiou~lts to, or is equ i~a lcn t  to, an undertaking 011 the part  of the owiicr 
tliat t l ~ e  property is what it is represented to bc, it  is suificient to create 
n n :lrr;lnty. ,\ tlcscril,tioil of a printing prcss, i n  n bill of sale thereof, 
as bciilg 511 good worltiilg order, with all parts intaci,' is warranty. 
17(1cil  1 % .  Scotr{inu,  43 S. P. Supp., 1002, 1094, 10 M i x .  Rep., 542"; 
S Yords  airtl l'hrnscs, 7404. 

"To coi~stitutc nli cspress vnrranty  tlic term 'warrant' nced not be 
u v d ;  110 tccl1nic;ll sct of norcis arz required, and it n ny be inferred 
froin the affirmntioii of a fact which induces the purchase and oil 
11 liicli tlic buyer relics and on which tlie seller intended tliat he should 
so do. but it lins bwn said that  tlic words used must be tantamount to 
a ~ ~ : ~ r r : l i l t p ,  ailtl not dubious or c q u i ~  ocal." 24 R .  C. L., sec. 437. 

111 Ptr' i f t  v. X c c X  ins, 170 K. C., 174, i t  i s  said:  "It is not necessary 
that the lniiguage slioultl be i i i t c~ i t i o~~a l ly  false, or tli: t there should 
hnl-c been any purpose to dcceirc. The  positive representation by a 
vciidor that  tlic article sold possesses a certain ~ a l u e  and certain quali- 
ties, amounts to a warranty, mid by countcwlaim the defcndant may 
wt 1111 the breach of tlie r a r r a n t p  and reduce tlie sum claimed by thc tlif- 
fcrence b e t w c n  tlic contract price and the actual value, although there 
was no deceit in the sale, XrJ i innon v. NcIntosh, 98 3. C., 80. This 
cwsc is Tcry mncll on all fours with the one under coilsideration. 111 

R(zi(1(v. 1). TT'ovf11, 130 S. C., 268, it was held tliat representations tliat 
rice is csccllcnt seed rice nn~ounts to a ~ a r r a n t y .  I n  that case the Court 
held also that his  H o i ~ o r  correctly instructed tlie jury as a matter of law 
that tlic dcfentlant's rcprescntations amounted to a warranty, and that 
they should a i m w r  that issue 'Yes.' See, also, L o r e  1 1 .  Miller, 104 
S. P.. 3 2 ;  Lciris 7'. l i o z i n t ~ e c ,  78  N. C., 323." 

From th r  ~ i c w  we take of this case v e  do not think the subject of 
L'elcc~tion of remedies" has any application. I f  it  did we think the 
rcnsona1)le and scnsil~lc rule ic: laid t1on.n by Judge C o t h ~ a n ,  in ;lIcXukan 
1 % .  d l r J l n J i n ~ l  (S. C., 1922), 26 -1. L. R., 1200, as follows: "When a 
ccrtnin statc of facts uiitlcr tlic law entitled a party to alternative reme- 
tlics, both fountlcd 11pon the itltntical statc of facts, tlicse remedies are 
not considered inronsi~tcnt  rcnicclies, though t h y  may not be able to 
'stand togcthcr' tlic cnforccmcnt of thc one remedy being a satisfaction 
of the party's claim. I n  such cast the invocation of the one reniedy is 



not mi clcction 71 liic.11 n i l l  bar  tlicx o t l l t ~ .  un~lcss t l i ~  suit ulwn the 
renictly first i i ~ r o l x t l  sliall rcacli tlw stage of final adjutlication, or ,  
u ~ i l ~ s s ,  by  the ~ I I T  ocation of tlw ~ * c ~ i c ~ l y  f i n t  sought t o  be e l i fo r~cd ,  the  
plaintiff shall h a \  c gained an ad\  antcrgc thereby, or caused dctrinient 
o r  change of situatiou to the  0 t h  r." 

T l i ~  lcarntltl jutlgc n l ~ o  tried this  casc below, n.c tliirik i n  clear :nld 
conciqe Iangungc statccl correcdy t h e  reasons why t h e  cause slioulcl not 
h a r e  hccn diwiisscd:  "While the coinplnint m a y  be clcfectirc, stil l  i t  i i  
tho policy of tlic l aw to dc tc~nl i i i c  a l l  matters  i n  the  con t ror tmy :I< 

slwedily a s  possible a n d  on the mcr i t s ;  ant1 n l i a t c w r  dcfccts there ins! 
be i n  the plcacliiigs, they can  be cured by  a m e ~ l d m ~ n t .  I do not tliilili 
tlic c l  i t l e i ~ w  tclltlu to  sliov any f r a u d  or  tlcccit, and I (lo not untlcrstnl~cl 
the  plai i~t i f f  is r e l y i i ~ g  oil f r a u d  or dcccit. I f  t h y  ditl 1 nonlt l  l iol~l  
t h t w  I\ ;M I I O  cridence of tha t .  I ul~dcrstant l  t h e  l,lniiitifl' i s  I I ~ W  roll- 
tentliilg thcre v a s  a w a r r a n t y ;  t h a t  the  car  n n s  a i r c w  car  of tlic 1920 
~ ~ i o t l c l ,  : n ~ d  thxt  tlicre n-as n hrcncli of tha t  narr:rnty 11y  ason on of the 
fact  tlint i t  rills not a iicn- car  of the 1030 model. Tl ic  inotion to tlis- 
m i w  is  denied." 

011 th is  theory t h e  casc W : L ~  triccl. T!ie questions of fact  n c r c  lcft to 
tlic jury. F r o m  n c a r t f u l  rc:ttli~ig of tlic conterltioiis and  c1i:~rgc 117 tlie 
court hclox-, n c  tliinlr t l i ~  c'av Tvas fa i r ly  and impnrt ia l lp  lcft to  thcl 
jur,v. We can find 

S o  crror. 

K. E. GARRIS r. EMRIA (:ARItIP. 

(Piled 1 October, 1924.) 

1. 1li;-orrr-Limitation of Actions-Statutes. 
T11c common-Inn rulc that tlicrc~ is no st:~tute of limitntiolis I):~rring :w 

nc,tioll for divorce obtains in this jurisdiction, apl)lyiny tlic rulc that tlit, 
I I ~ O C P I Y ~ ~ T I ~ S ,  as  a 1n:lttcr for thc court. should have 1)ec.n colnmclnctd \ v i t l ~ -  
o u t  lu~rcnso~iahle delny, except in so fa r  as  it mnv hare Iwcn ~notlific~d 
C. 9.. 445, I~rrin::  all actions not o t l i c ~ r ~ i s ~  proridctl f o ~  in tc11 yc:irs. 

2. Satllc-dliniony-Pcndellte Lite. 
111 11roccctlil1::s for alimony under the l ~ r o r i s i o ~ ~ s  of C. S., 1GG7, tlie rixlit 

of a ~ v i f v  for nlimony p o / d m t c  litc arises ti) 11~~1.. in thc alwlicntion of t l l c S  

stz~tute of limitntiol~s, wlicn the action is col~i~nc~i~ccd, ant1 not from tlic, 
t ime of tlic scpnration fro111 her liusbnnd. 

CIVIL ACTIOS and  cross-action f o r  divorce, heard  on motion f o r  
alimony by fivze defentlant, bcfore I l u~z id s ,  J . ,  a t  March  T c r n ~ ,  ID%$, 
of PITT. 



r 1 1 1 i ( x  p o ~ i t i o ~ l b  of t l l ~  l u ~ r t i c s  ns set fo r th  i n  t h e  plc :~tlings, a ~ l t l  tliv 
facts a p p c r t a i ~ ~ i n g  to t h e  motion a r c  clnbodictl iii his I-Ionor's jutlgment 
allowing nliniolly to  tlle wife, which is a s  i'ollows: 

( 'This  cause colni~rg 011 to  be 11mrd hcforc I l o ~ i .  F. .I. Daniels,  judge 
pr (~s i t l i~ lg ,  nt tlit. l ln rc l l  r l ' t~r~n,  1924, of I'itt Supt 'rior C o w t ,  011 1notio11 
of t l ~ f ~ ~ l d i ~ ~ l t  f o r  n1iin011y ~ ) J P ~ ~ C I C I I I C  ?i f? ,  or  a n  al lowa~lc~:  to  be niatle by 
tllc court  t o  be pa id  by t h e  plaintiff f o r  tlic use of t h e  defendant f o r  
l lcrwsnry n ia i l~ tc~ inncc .  support  and  cspcnscs of clcf(wlant, pe~icling 
tlic t l c tc ru~iun t io i~  of this  nctio11, nnd f o r  n t ( o r n ~ y ' s  fees n1id t h e  mat te r  
bc i~ lg  heard  on the  plcntli~lqs, nffirla~ it.; : ~ n d  oral  tcstinio iy, both partics, 
p l n i ~ ~ t i f ?  ant1 t l ~ ~ f c i ~ t l a l ~ t ,  hcing prcscut i n  court  and  represented by 
c o u n ~ c ~ l ,  :111el t h e  court fillding tlie fol loning fac t s :  

'.l. T h a t  sunlmons v n s  regular ly issued m d  served on  t h e  defendant 
O I L  J a n n a r y .  1924, :111tl con~l ) la in t  f i l d  011 1 0  J a n u a r y ,  1924, i n  nhicl i  
tlicl ~ ; I I I . ; ~  of :~c.tion b a w l  otlly on the  scp:iration of t h e  plaintiff a n d  
tlcfontlant on 1 Jrniu:lry. 1919, aud  t h e  l i ~ i l i g  separate  ant1 a p a r t  f rom 
earl1 otlicr since said tlatc: t h a t  cstcni ion of t ime f o r  fi ing  a ~ i s ~ w r  was 
g r : i ~ l t c ~ l  t l r f t , l~t l :~~rt  hy tllr  c7lcrli of Superior  Court ,  a ~ l t l  tliat a n s w r ,  
f u r t l ~ c r  aurnt'l' nntl c r o ~ w c t i o n  of dcfc~ltl:tnt r : ~ s  filed on 10 3Iarch.  
1924, ill nllicll t lcfc~ltl:~nt ntlmittctl tlic. niarri:lgc on 1 3  ,June, 1905, mid 
stlpiirntio~l on 1 J a ~ i n a r ~ ,  1919, and  tlic l iving separate  ant1 apar t  f rom 
plaintiff sinrc s:~iel tlntc, hut nllcgml tllnt said s e p a r a t i o ~ l  Tvas not 
t l l rougl~  a n y  fau l t  o r  wro~lgtloing of dcfcntlnnt o r  of I w  o ~ v n  accord, 
Imt was hronglit about :11lt1 forcctl u p o ~ i  licr by tlic crucl, in l ru r l i a~~  ant1 
~ i l ~ j u s t  t r t~ : l tn i t~ i t  of the  plaint i f f ;  tliat tlcfcnclant's fu r ther  answer ant1 
cw\s-action allcgctl tha t  she n a s  t h e  p a r t y  i ~ i j u r c d  by  rcnson of tlic 
plnintiff's conduct n~l t l  t h e  separation, ant1 prayed for  t l i~missa l  of the  
plaintiff's action f o r  t l i ~ o r c c  n ~. i~tculo  mah*imonii ,  and  t h a t  defendant 
be gra~i tccl  t l i ~ o r c e  ci 1i1c~nw ('f f110r0 a n d  a l i n i o ~ ~ y ,  ant1 also al imony 
~ x ~ ~ ( ? r ~ i z f r ~  l i t ( ' ,  ant1 nttorne;v's fccs; t h a t  plaintiff on 20 lhd~, 1924, filed 
rcplicntion denying tlic a l l tgx t io~is  contaiiictl ill tlic tlcfcntlant's fu r ther  
n1iwc.r a n d  cross-action, and  pleat1 t h e  t1irec.-par s tntut* of l imitat ions 
i l l  lmr of tlic tl tfe~itlant 's r c c o ~  cry. 

"2. T h a t  tlw qtatntorp notice of thc  hearing, together wi th  a f f i d a ~ i t  
of cwnplailrt to obtain n l i n l o ~ ~ y  pcnrli~ilfr l ~ f c  v a s  d u l j  and  regular ly 
scrl-ctl on t h e  plaixtiff on I f a r c h ,  19.24, and  t h e  plaintiff v a s  present 
a t  tlic 11rarin,rr, rc lucwntcd by  counscl, a n d  the  cause fu l ly  heard on tlic 
plradings, nffidnritq ant1 oral  testimony. 

"3. T h a t  tlic plaintiff is  not the  p a r t y  iii jurcd ~ i t h i n  the  contempla- 
tion of t h c  stntntc, and  t h a t  thc  separat ion complained of hp plaintiff 
ant1 set u p  a s  h i s  cause of action f o r  divorce, ~ v a s  causcd by t h e  cruel,  
i ~ ~ l n u ~ i l a n  : ~ n d  un jus t  t reatment  accorded tlcfcndant by plaintiff,  and 
tha t  tlcfcndant a f te r  l iving with plaintiff f r o m  1 3  ,June, 1005, to  
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1 Jnnn:iry, 1919, :lntl cluring said t i~nr j  bearirlg h i m  S C I C I ~  c11ildrc~11, \\:IS, 
t l ~ r o u ~ l ~  tlic. brutal i ty ,  folll :111cl s1:1ntlcro11s accusations n11d tliqgrac-eful 
:111tl in111111l:t 11 C O I I ~ I I C ~  of 11laintiff forrcd to  s c ~ l i  tllc protect iol~ of Ilcr 
f;~tllt>r 's lionic, an(l  t h a t  it  n as the  p1:iiirtiff's conduct to\rnril the  tlcfcnd- 
ant ,  making  her  l i fc  l ~ u r t l c n ~ o n l e  ant1 licr c x l ~ t c n c e  intolcrn1)lc t h a t  \\.as 

t h e  direct c a u v  of the  ~ c p n r n t i o n ,  nllit-11 n 31 brought ahout t1lrou:ll 110 

faul t  or n rongdoing  of tllc defcwtlant ; that  plaintiff (lid not p r o p c ~ l y  
p r o ~ i t l e  :~t t i~l i t ion f o r  tl~f(nil:ll l t  (Illring sick11c~ss antl c l d d h i r t h ,  ant1 
tha t  the  plai~i t i f f  on  ollc occ:liion slal,pctl tlrfc~nt1:lnt nncl throatellet1 11cr 
hotlily l larm,  a ~ l t l  on oillor occasio~l. v o ~ ~ l t l  colnc ill la te  at  i~lgl i t  :111(1 

hick autl lmttcr dorm tloors to  t h c  Ilomc,, n i t l ~ o u t  narn i l lg  or ixrliing 
k i l o n ~ l  h i s  i t l c ~ ~ t i t y ,  ant1 that  plai~l t i f f  foully a n d  injuriou.ly actwsctl 
tlcfciitlnnt of infidelity. 

"4. T h a t  tli17rc :ire four  c~l~i l t l rcn Imrn to l)laintiff ant1 d ~ f c ~ n t l a t ~ t  T I O M  

l i ~ i i ~ q ,  t n o  of ~ v l ~ o n l  a r r  1ivil1q v i t h  l)l:iii~tif?', ai1i1 t h e  other two vit11 
d o f t ~ ~ ~ k ~ ~ ~ t ,  :111d t11:it dt~fe110:111t'~ i l ~ t l i ~  i(!u:~l w t a t r ,  f rom nl l ich ht>r  total 
i11co111c d o t ~  llot e \ c c d  $400 p w  ia i~ l~ l i~ i i ,  i': inhufif;(.icnt to support 11( r- 
wlf :tittl Ilc13 t r \  o wit1 e l ~ ~ l ( l r ( ~ i ~ ,  ;111i1 tlicw for(' clcfc ~t,l:lnt i i  I\ i t h ~ l l t  :itli>- 
quatc3 I I I ( ' ~ I I ~  fo r  11('1 1iliii1ltcllaltcr :i11(1 cupljort (luring tlie pentlcnc~y of 
thi i :itation, :111t1 is v illlout I I ~ W I I Y  11 it11 11 hicall to  p:ly a t t o r n c g ' ~  fee- 
ant1 o t h i r  c \ p c ~ i ~ ~ s  nit11 xl1ic11 to proljcrly prcpare and  rliailltail~ llcr 
tl(>fc~lsc ant1 c r o ~ + a c t i o n ;  tha t  plaintiff o n n s  all estate conristlnq of 
\ :1111:1111t, f:rrin Inncis, tc>:i111, faimii tg  i ~ n l ~ l ( ~ r u i ~ n t s ,  c,tc., T aluccl a t  f roln 
fifty i o  onc I ~ m ~ c l r c ( l  t l l o i i ~ a ~ ~ d  tlollars, a11t1 is :unply nblc to p a y  t h t ~  
tlcfcwtla~lt a l i ~ i l o t l ~  t lu r l i~g  tllc ljc~ntlc~i~c~y of t l i ~  action, :rlid thc. :~ l lcsa -  
ti0115 of the, f :~cts  i n  anyncr  folintl to  he t r u e  of this  action. T h e  fore- 
goiug facats a r e  fouilil f r o m  the  o~i t l cncc  for  the  ~ I I T ~ O S P  of t l l ~  mot io t~  
f o r  nlinlonr. and is  not 1 0  prc~j~i t l ice  pl:rii~tiff upon t h e  t r inl  npon tllil 
~ i w r i t  s. 

"5. T h a t  tlcfcvrtla~lt is juytly and pro1~er1y elltitled to a l in~oi ly  p o ~ d c n i ~  
l i t (>  :\lrtl : i t to rnr .~ ' s  fcw,  :111il that  a f a i r  rind just n l l o n m l c ~  for  plaintiff 
to pay  to i l r f t w d : ~ ~ ~ t  fo r  11rr ~n :~ i l~ t tv i :~ i rw ant1 support ( lur ing t h e  pen- 
t1~1lt.y of t h i i  actin11 $.iO 1wr i l i o ~ ~ t l l  ant1 $200 niltlitional f o r  a t tonwyi '  
fccq. 

" G .  T1i:~t lj lai~~rifF's pica of the  t l ~ r w - y c a r  s tatute  of limitatioll, a s  sc't 

out i n  paragrap11 10 of Iii. rrplic~ntion or reply is  lot a bar  to  dcfclitl- 
m ~ t ' ~  r ight  of r t X c o r c y  of a l i ~ i l o l ~ y  ~ I P ~ ~ C I I ~ C  7 i f r  antl espense~.  i~ ic lu( l ing  
attorneys'  fwq. I t  i s  1 1 0 ~ .  011 m o t i o ~ ~  of D. 11. Clark  and  31. B. Prcs-  
cott, attorneys f o r  c l ~ f i ~ n t l a l ~ t ,  o r ( I~re ( I ,  adjudged and  dccrectl that  t h r  
l~ la in t i f f ,  S. E. Garriq, oil 1 *\pril ,  1924, nlid on the  first clay of each 
i i ~ o i ~ t l l  f l l (~rcaftrr ,  duriiig the l m ~ d c n c y  of this  action, pay into tllc 
olficc of tlic, cl(>rli of tlic Superior  Court  of P i t t  C o u l ~ t y  the qnm of $50 



as a monthly allo~vnncc to bc paid by the clerk of said court to tlie 
tltdm~tlnnt, IiCninl:~ Gnrris, for the purl)osc of prnvitling lier with main- 
tcll:llltnc :1nd support. 

"I t  is furtlier ordered that  the plaintiff, N. B. Garris, immediately 
pay into the office of the clerk of tlic Supwior Court of P i t t  County 
t l ~ c  sum of $200, to be paid by the clerk of said court to tlie defendnut's 
nttonlcys of rrcord i n  this case as a part ial  conipensatio~i for preparing 
drf1311d:111t'b C:IUSC of action and defensc for trial, mi11 this cause is 
1-ctailict1 for further orders. 

"'I'his 28 lI:~rc*ll, 1924. F. &I. DAAILL*, Judqq I'wsidiny.'' 

I)c+cndat~t cscq~tc t l  and ap lwa l~d ,  assignil~g for crror that  t l ~ c  court 
11cld as n mnttw of law that  tlcfcntln~~t's c ross- :don for alimony and 
~ o u i ~ s c l  fcrs v a s  not b a r d  by statute of limitations. 

. I  . 7:. Co~c>!j u11t7 I,. TIr. Gu,y/oul fov plaint i f f .  
Jf. B. 1'1 cst n f t  aild Daritl At. C1n1-1: for tlrfontlanf. 

HOKE, C. J. ,It corn~non law there was in strictness no statute of 
limitations barring a divorce procccdings, though :r court liaring jurisdic- 
tion would at tinws refuse relicf wlicrc tlierc had been unreasonable delay 
i l l  ~ n a k i ~ ~ g  tlic application, a principle which has been criibotlied in the 
E ~ ~ g l i s l l  D i ~ o r c c  Act, referring tlic question to tlie sountl legal discre- 
tion of tlic tr ial  court. I3us~vcll on IAiniitntions, see. 101, note; 2 Bishop 
on Xarr iage  and Divxce ,  scc. 108. Undcr our statute of limitations 
tlirrr is no prorision v-hicli in express terms bars a d i ro~cc ,  nnrl if such 
at1 :~rt ion is  barred with us it ~ o u l d  be by C. S., 445, barring all actions 
]lot otlirrwise provitletl for in t t n  yews. In 0iCo11120," v. O ' C o n i ~ n ~ ,  
100 S. C., 130, it scems to have becn held that  in prop:r instances thc 
wction rcfcwetl to is applicable to actions for dirorce. 

A\s to the tlcninnd for aliniony, w h i k  our legislation on thc subject 
I L O W  proridcs for its an-arc1 by separate ant1 indcpcrldeilt suit, C. S., 
IGG'i, it  was forrnerly only allovable as ancillary to suits for other 
wl i t f ,  usually in a c t i o ~ ~ s  for tlirorcc. Graving out of the obligation 
of a nlarricd man to support a clescl~ving wife, i t  x x c i  a continuing 
liability, c~~forccable  nliencrer t l ~ c  necessity for it should arise ndess  
barred by solnc specific statute applicable. In the present case thc ap- 
p1ic:ltion is  for a l i ~ i ~ o n y  p c m l e n t r  lit('-for hcr support during the 
scparatio~i-and to c ~ ~ a b l c  11cr to properly present ant1 maintain her 
suit, a right to ~vhich  she is clearly mtitletl u11dcr our tl1v3sions and on 
the pwseiit aspect of the record. 3tccllin Y. Jlctllin, 175 N .  C. ,  529; 
TVcbbcr v. TVebber, 70 S. C., 572; IlarX,ev 7:. B a v l ~ c r ,  136 N. C., 316. 

I t  is insisted for plaintiff, appellant, that  this right to alimony arose 
when the separation took place in 1019, and being a liability then 
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created by statute, is barred i n  tlircc years  by  tlie express prol  iiioli of 
t h e  law. C. S., 441, suhscc. 2. I t  iniglit he aniwercd tha t  i n  t h e  very 
s c c t i o ~ ~  011 nliicli appclluut (.hiefly rtlics, ('. S., 1667, the r i g l ~ t  wcrucs  
to  the n i f c  a s  i ~ i r i d m t  to t11r suit for  i ~ ~ ( l ~ ~ l ~ e n d e i i t  alimony, all([ not 
neccwarily a t  t h e  t ime  t l ~ c  separat ion took place, but  the  final a n r n e r  
to  plaintiif's position is tha t  tlcfc~~tlarit 's application Iicre i, under  
Rev., 1666, fo r  alimony poiticnlc l / tc , ,  aris ing to llcr u l w n  tlicl : ~ c t i o ~ ~  
I r  c o l i ~ m e ~ ~ c c d  a l ~ t l  ilot before. T h e  times ilcsigiiatcd i n  all  t l ~ e s c  v c t i o ~ i s  
of tho statute, section 411 ant1 others, bcgiris to r u n  f rom tlie accrual of 
tlic r igl~t-- l~cre,  a t  the  h g i n n i l i g  of her suit a n d  a s  incidcnt to it ,  nlltl ill 
I I O  :~spcct of t h e  case is  her  applicatioli  barred. 

r 7 l h c r c ~  is 110 error, alrd t h e  judglricnt of the court h r l o ~ r  i z  

*\ffirllled. 

I) TESTAJllfST O F  E1\IJIA SOIJTHCIiI.AS1). 

(Filed 8 Octobcr, 192-1.) 

1. Appcal and Error - Evidence - Competent in PartObjections and 
Exceptions. 

2. \Vills-Holog~~aph \Vills-Evidenre-i2n1big11ity-Intentappea and 
Error. 

Ul~orl the trial of a carcat to n I~ologral~li will, ~ r l ~ e n  all inqnirg i l l  tlic 
iss~ic, is to tllc intent of the testatrix to ~n:rl;c tile will, or lhc3 fc~ri~~rccs 
fcstro~tli ~r l~(~rc ' in  tlie carcator's interest as a11 heir a t  In\r \\-:IS pr:lctically 
omitted, erit1cnc.e a s  to the relnlionsliip or 1.cyart1 the testatrix hat1 for 
the c:lrcTntor is at1inissil)lc ul~111 the clncetio~i of thc, iutcsnt of tlie trstatris 
to make a \\.ill, though it  bc of suc.11 :I clraruc~tt~r 111:it might i1lt1uc~llc.c~ tlw 
sgllll)ntlly of the jury i l l  rlie careator's favor. 

3. Appeal and Error-Evi(1cnce-Hannless Error. 
\There the criilc~iice itsclf and when tnltcn in conncctioli \\.it11 thc vrr- 

dirt cannot hare been to the prejudice of appella~lt, rcrersiblc crror  ill 
not be held by tlie Sul~rcnic Court on aplwal. 

4. \Vills-Ji:riilencc-Intrnt-Burrlm of Proof-Inst~~uctiol~s. 
Where the a n i i n ~ t s  tcstcrndi docs ]lot npl'war Ily construction of the 

i~lstrument itsc,lf off'cred as a last \\.ill :lnd testament, but is left mccr-  
t i~in,  it is cornpctciit to sl~ow it or t l i s l ~ r o ~ e  it 11y pnrol or extrillsic. cri- 
tlcncr for the jury to clcci(1c; mid an ilistrnctio~i on this 111iaac of tlic cast, 
tlocs not afYect the burtlcu of pmof to the progounder's ~~rc,j~itlice after 
the czrc.iition of the ~ ~ n l ~ e l , - w ~ , i t i ~ ~ g  has lwcn prima fnci? prorell IIJ' Iiinl. 
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5. ~YiIls-Si@aturc-'LI1Iother." 
Tlie signature of the wort1 "Rlother" to a paper-~~rit iny offcred as n 

liologral>li will is sufficient if it is shown that the maker atlo~~ted it as 
licr onm for tlie purpose of esecuting the instrument. 

 PEAL from Ilorton, J., at  Narch  Term, 1024, of DUPLIK. 
I n  3farcl1, 1923, tlie following paper was offered for probate as the 

last will and testament of Mrs. Emma Southerland: 

XT. VERXOK SPRIKGS K. C., 
FRIDAY, September 1st. 

This is what I want done with a fiew of my  thing3 $200.00 for 
Bariam Orphanage My ciirunond ring to Elbert for  his first little girl 
Black silk taffata for Lucy or xora Coat suit for  N a r y  Lavrcncc 
$5.00 to the dear little twins $2.50 to Bettie's baby Jesse-My wedding 
ring to luey Cameo to Lucy if she wants it.  

Give Susie Burdett something I cant think of anything suital~le 
now. Rlbert have his Papa's knife. 

P a y  my  cliurcli dues to the end of year. 
P a y  my Aluxil iary dues for this year, ant1 5.00 gift to budget all left 

to go to Elbert & Lucy. ~ I O T I ~ E R .  

Before tlie paper was admitted to probate, :I caveat mas filed. 
r 7 l l i e  cause was thereupon transferred to thc civil-issue docket, and ilt 

the trial the folloning rrrdict  was returned : 
1. Did I I r s .  Emma Southerland write all of the paper-wi t ing  pro- 

p o ~ n d c d  with inteilt that it  ehoultl be operntire as her last will and 
tcstaincnt, m ~ d  mas it found after her dcath among valual~le papers and 
clffeets 2 r lns~vcr : S o .  

2. I f  said Mrs. Enlrna Soutlicrla~~.tl wrote said paper-writing pro- 
p o ~ i ~ ~ ~ l e c l ,  did she a t  the time ha re  sufficient mental caplci ty to m a l i ~  
:111tl csecute a last will and testament? Answer: 

3. Was the saitl execution of said paper-nriting, if n-i.itteli by Xrs .  
Enunn So~ltherlancl, procured by undue influence cscrtcil over her, as 
nllcgctl by the caveators? Answer: 
1. I s  saitl paper-writing the valid last TI ill and test:~ment of said 

Mrs. Eiiliiln S o u t h e r l n ~ ~ d ?  ,\ns~ver : No. 

I ,  J The only llcirs nt law of the alleged testatrix are her two 
chiltlren, E. F. Southerlanil and Lucy Jolly, tlie propoul ders, and her 



S. C.] FALL TERX, 1924. 6 1  .) - 
0-  l 



:;?h I S  TIIE SUPREME COURT. [ 1 9 4  

., 1 11c 1)r01)0~11tlwh v x ~ e p t e d  to cer tain instructions relatilie; to  the first 
it-uc, n~l t l  to tllc fo rm i n  111iicli i t  m s  submitted, on t l ~ c  ground t h a t  
tlicx t r i a l  judge iinposotl up011 tlieln tlic burden of establisiiing tllc tcstn- 
111cwtnry i i l t c ~ ~ t ,  ns n ell a s  t h e  f o r m a l  execution of t h e  paper .  

I t  is not tlc~iictl tha t  the  burden was on t h e  propounders to c ~ t ~ ~ b l i s h  
t l ~ c  for111:ll tsc~cutioil  of t h e  n r i t i n g  ( I n  1.e ( ' h i s m a n ,  1 7 5  N. C., 4201, 
but it  is insistcd that ,  upon proof of such e s e c ~ ~ t i o n ,  t h e  a l ~ i m z i s  t e a l n t d ~  
V:IS to be i l~fcrret l .  T h i s  p r i n c i l ~ l e  obtains where the testamentary 
c3llnrnctcr of the  ins t run ic i~ t  nppcars on i ts  face and  only a question of 
t*o~~s t ruc~t io i l  i,s l ) rcsc>~~ted  ( O ~ i i l a n ~  v .  l l u r d l e ,  46 N. C., 1 ; j O ) ;  f o r  11lic11 
t h r  crn17)11r c f~\lcrnr?r is establisllcd, the  cl lnrwtcr  of the  ilistrunlcllt is  
f iscd;  but when the  i ~ l q t r u n r n t  on its face is  equivocal ant1 i t  i.; donht- 
f u l  w l i t ~ t l ~ c r  it  is  iutcntlecl t o  operate  as  a will, a deed, o r  a gif t .  p r o 1  
el-itlcwce m a y  be considered. R o b e r t s o n  v. Dunt z ,  6 N. C.. 1 3 3 ;  C l a y t o n  
1 % .  I,T,il~crrt~crtl. 29 S. C., 0 2 ;  Dal ' i s  I * .  ICtng,  89 N .  C., 441;  Egcrfon v. 
( ' t o  r 94 X. C., G4S; note to  Ferris v. -\7el%ille, S9 ,I. S .  R ,  48s; note to  
, ~ ~ ~ i f i r  v. iVtnrth,  33 L. X. .I., 1018;  note  to  S h a u l l  c. Slraur'l, 11 A. L. R.,  
49. Sce, :~lso, l ' l t ~ f e t -  21. X u l l i s ,  167 S. C., 405; In  r e  S 'c ,~ j~nour ,  184 
S. ('., 418. 111 I l ~ s t o a  I > .  K r i c g ,  119 S. R. ( Ind . ) ,  475, i t  is s a i d :  
i" . 111c a n i m u s  t c c l a ~ d i  docs not tlcycntl upon tlic mnlrcr's r l w l i z n t i o ~ ~  tha t  
t l ~ c  i ~ ~ . ; t r u n ~ c l ~ t  h e  is c w c ~ i t i l ~ g  is a \\ill, but up011 his  i ~ ~ t c ~ ~ t i o i i  t o  crcntc 

1 . c ~  ocnhle tli . l)ositio~~ of hi.: propc13ty, to tnlw effect nftcr his  tlcnth." 
'1'11:~ 1):11)c r 0f-Ftwt1 for  prol):~tc is  c q u i ~  ocal. 7'11~ Inn rcr t l rq ipn tes  

scs\ r r a l  l)curficinricq, hut n:llucr 110 esecutor or 0 t h ~ ~  p ~ r ~ o i i  t o  tleli\ e r  
t l ~ c s  gift'i. I t  m a y  fa i r ly  he said tha t  tllcrc is some in t l i c r t io~ i  of ( l i s p -  
hiti011 r u f c ,  ~ ,~ , ic*os  ant1 of t cs tn~ucntnry  intent; n11tl u~lc!tr t lww circum- 
st;li~c.w his 1Io11or properly submittrtl  to  tlw ju ry  t h e  ( I (  t r r l ~ i i i ~ : i t i o ~ l  of 
thc. 111aLc4s 1)urpcw. 'J'Ii(. 1)1irtlc11 of s l i o w i ~ ~ g  iuc'li illt(111t 11 a'i, of m n r s r ,  
lip011 the l)l'o]'olllltlt~r~. 

, . I I I C  qigi1:iturr. "l\lotl~rr," is sufficicilt if thc. ~ ~ i a k c r  :it lo~~tctl  i t  11rr 
ti\\ 11 f o r  t h c  ~ ) i l ~ ~ l ) o q e  of esecilting t h e  i~ l s t ru r l i (~~l t .  11 '1s~ t *  hfll 0 7  f I '?I 
S. C., 330. 

K c  filld 
\-0 error. 

(Fi!c~l S October, 192-4.) 

1 .  Pt~fnnts-Co~lt~~acts-\'oid Contracts. 
IZsccpting ncrcssnries or contracts nutliorixrd by statute, nu infant may 

avoid his c o ~ ~ t r a c t s  concer~~illg ~wl'sonnlty on n x o u ~ i t  of his illfancy, eitlltxr 
t l n r i ~ ~ g  his minority or promptly upon comi~ig of :~gt., and r~?covcr the con- 
sideration 11c has paid thereon cithcr in mow!: or property, ulmn his 
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rcstori~ig the co~isidcration he has receired, i f  he then has it, or t l ~ c  value 
tlic~rcof in l)rollerty ill wllic.11 lie lins ii~rcstcd it, \vlricli is still n~~ticlr his 
coiitrol mcl ow~~ership.  

9. Actions-Inconsistent Defenses. 
Iiico~isisterlt tlvfenscs mnx be set ul) ill the same nctiot~, n~icl a plcia of 

i~rfaiicy may be intcrl~osed to avoid a contract togt\tlrer \\.it11 a cou~~t f t . -  
c.lnim for brcnch of \\.arranty therein. 

3. Justice's Co~rts-~bppcaI-T~.ial Uo Xov-Superior Court-Pendency 
of Action. 

Altlwals from n justice's court are trictl t7e 11ol.o il l  the Superior Court : 
i111d ~vlirre all nppct:~l Iins thus lwen t : r l w ~  :n~tl co~rsolitlatcd with :111ot11cr 
action brouqht originally ill r l ~ c  Sollcrior (~'orirt, i l l  I ~ o t l ~  of \\-llicll i~~f:~tic,v 
is ~)lendcd to avoid a contr:lct for goods sold aiid cl t~l i r~~rt~t l ,  :111d d ; ~ ~ i i : ~ c t ~ s  
:IS n cou~iterclnim for the breach of \vnrrmity ill the snlc of a mule, 1)y 
not sul)inittii~g all issnc :IS to the d a n l a ~ e s  for the brcncli of \\-:trr:~iity scst 
up Iwfore the ju,ctice of the pc'ace, the c~oui~tei~clnirn ill that actio~l is 
c l tw~~ed to hnre b e t ) ~ ~  nl~n~itlo~icd, and the right of the party plaintiff' in 
the former nction nncl the dcfcntlnnt in tlic 1:lttcr is tnkc~n :IS \vxi~-cvl \v11(511 

objection 112s not bee11 alrtly takcn in timr. 
4. .4ctions-Penclency of .4ctions-Iraiver. 

IIcld, ulmn tlic f:rctc of this caw ,  t l ~ c ~  l~lace of tlrc. p e n t l e ~ ~ c ~  of n ~ ~ o t l i r r  
nction 1v3s 11 aivcd 1)) the pal ty. 

C I V I ~ .  ~ c ~ r o x ,  tried before Lyon,  J . ,  a t  M a y  Special  Term,  1024, of 
T T ~ ~ ~ ~ .  

F r o m  a perusal of t h e  rccord a n d  case on appeal,  it appeared t h a t  ill 
February ,  1923, plaintiff, a merchant, hued t h e  tlcfc~i*lnnt,  n n ~ i n o r ,  in 
a justiccl's court,  on account f o r  goods sold, a n ~ o u r ~ t i n g  to $S3. i iS  :11rt1 
in tcrwt.  Dt f rn t lan t  did not tlrng the  account, hut  set up  a countcrc*lnirii 
fo r  $175.00 tlamuges for  breach of contract of ~ ~ a r r a l i t y  on ralc of a 
mule by plaintiff to  tlcfcntlai~t i n  1920. On t h e  t r i a l  t l 1 ~  jns t iw 011trrct1 
jut lgn~cnt  f o r  the  acco i~nt ,  ns claimed, and  against clcfe~ltlnrit 011 thc  
cou~r tc rc la in~ ,  antl t lefcl~ili~nt :~ppenlctl to  t h e  Siipcrior Court ,  ~ ~ l l t r e  t h c  
C f  l lSC  I\ f14 t1111$ tlo?kctctl. 

Tkfcntlnnt,  11a~i11g bcwn~cl  t n e n t y - o ~ c ,  inctitutctl again-t plaintiff a n  
action in P u l p r i o r  Court  to  w t  aside <ale of mule  on account of infancy 
alitl on alltgation.; of fralitl n l ~ ( l  tltccit, antl to  rccor t r  of ~) lnint i f f  thc 
p r c l i n s e  lmrLe  of mule, $375.00, tendering t h e  mule t o  plaintiff. T h i s  
coau\c 1wi11g nlqo for  i n n 1  on t l ~ c  dockct of t h e  Superior  Court ,  on inotior~ 
it  n-nq roll-olitlatetl v i t h  tlir  c2anse :rplm~lctl fro111 t11e jnitirc 's c2o1irt. 
nntl i l t f c n t l , ~ ~ ~ t ,  appellant f r o ~ i l  the  jrl\ticrj'i colrrt j u r l ~ ~ t ~ c r i t ,  not dcn:.inr! 
the  R C C O U I ~ ~ ,  aild wnffining and  maintaining his  tender of t h r  mule, tlic 
c:~u.;c ns coniolitlatrtl TT ns ~uhni i t t ( t1  nn(l T c rtlict ren(lerct1 on tlic follon - 
ing i swcs  : 

V a s  the  plaint i f f ,  n n r i t l  H a r r i s ,  a minor. under  the age of t~venty-  
one. a t  t l ir  t ime of the  plirc-llnw of t h r  niulr f o r  $373 f rom the  tlcfentl- 
a n t ,  T'i'. C. IIigllt  ? A \ ~ ~ s n . c r  : Yes. 



330 I S  THE SUPREALE COCRT. \ 18s 

I s  the defendant, David Harris ,  indebted to the pl,lintiff, TY. C. 
Higlit, in tlic sum of $33.68, with interest from 1 September, 19202 
.\i~s\r er : Yes. 

T\'lle~l did the plaintiff, David Harr is ,  a r r i w  at tlie age of trrenty-oi~e 
years ? ,\nswer : 22 August, 1923. 

011 the vcrdict, judgnie~it n as rendered as follows : 

This cause coining on to be heard a t  this s l ~ w i a l  term of the Suptrior  
Court, held, beginning 2 May, 1024, and being lieard before liis IIonor, 
C. C. Lyon, judge presiding, and a jury, and tlie jury liaving answered 
the issues as appcars of record : 

Kow, thercforc, 011 motion of Iiittrcll & Iiittrell and Jasper B. Eiclrs, 
attorneys for plaintifi, Dal  it1 I lnrris ,  it  is ordered, adjudgxl ant1 decreed 
that the contract of purchase and sale of a lnule b e t u m i ~  W. C. EIiglit 
and David Harr is  is declared ancl adjudged to be null and roid, and 
tlie plaintiff, David IInrri.;, is  orclerctl to return the mule to IY. C. 
IIiglit wlien this jutlgment lias been paid liini; and the defentlailt, 
TiT. C. Higlit, is liable to Daritl Har r i s  for the $ 3 7 5 ,  being tlie price 
paid for said niule, less the sun1 of $SS.t;S, nit11 iliterest f .om 1 Scpten-  
ber, 1020, amounting to $18.40, nliicli leaves the amount duc by 'W. C. 
IIiglit to David Harr is  $2i2.92; and it is ordered that the  plaintiff. 
David IInrris, tliereforc recover of the tlefenclant, W. C. IIiglit, the  sun^ 

uf $272.92, wit11 illtcrcst from this date, and the costs of this action. 
Tliis 13 May, 1924. C. C. LYOS, J u d g e  I'residiizg. 

Froni rrllicli judgment plaintiff, TV. C. Hight,  appealed. 

T .  T. IIiclis cC* Son fo78 p l a i n f i f ,  appellant. 
R i f l r ~ ? l  S. Iiiitrell for de fendan t ,  appel lee .  

I I ~ K E ,  C. J. I t  is recognized in this juris(liction tliat. csccpt in c.nsc. 
of ncccssnries or contracts autllorized 1)y statutc, an infant  may avoid 
his rontracts concerning personalty on account of his infancy; and. 
rlitlicr t luri~lg his minority or on co~ning of age, if Ilc ac s promptly in 
the matter and on such aroidance, he  may recorer the con~,itlcration pait1 
11y him, citlicr in nloncy or property, nit11 the l i ini tat io~,  that 11c liluit 
restore the consitlcrntion reccired if he still lias the same in linntl. or  
r c t u r ~ ~  or account for the T d u e  of property in xrliicli it ha;  been inr estctl 
ancl nllicll is still under his control and oxrncrsliip. J l o w i s  P l a n  Co. I.. 

l'ainzer, 182 S. C., p. 108;  C h a n c l l e ~  v. J o n e s ,  172 S. C., p .  360;  5'7, i n i ~ c r  
T .  Sfo? I I  c11. 66 S. C., 12. 43 ; E?: p a r f e  SItFc ,.,.in. 1% -Ila., 11. 223  3; GzrJ11c 
1%. Gootiwin.  IS0 Xass., p. 110; 1-1 R. C. I,., title Infancy,  vcs .  20. 21. 
22, 23. 
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I n  t h e  ~rel l -co~lsidcred case of B a n h  u .  l 'almer,  s u p r a ,  L l s s o ~ i a t e  J U O -  
l ice  r l t l ~ ~ ) z s  states t h e  p r i ~ i c i p l c  a s  i t  prevails ~ r i t l i  us, as  follows: 
"Oluitting reference to co~i t rac t s  f o r  necessaries, and to such coiltracts a i  
a n i i ~ i o r  is autliori7ed by  s tatute  to  make, t h e  Cour t  h a s  licltl t h a t  ;nl 
in fan t  may, during his  mitlority, a l o i d  his contract relat ing to personal 
p ro l~er ty ,  and  tlint sucli nroidaucc, nlleri effected, is i r r c ~ o c a b l e  and  
r e ~ l d e r s  tlic contract nul l  and  void ab i l z~ t io . "  And a g a i n :  " T l ~ i s  dor- 
t r ine  is establislietl. I t  i i  alJproTc(1 a11tl ~ ~ l a i l i t a i ~ l c t l  with practit4:rl 
u t ~ a l l i m i t y ;  :nld nl i i le  tlic infant 's  r igh t  to  cliznffirni h i s  colitr:rc2t IU:I,V 

sot iwtinir~ be cscrcisetl to  t h e  i l l jury of the  otlicr par ty,  the  r ight ,  11c1cr- 
tlwlesq, t&t> f o r  the  protection of t h e  i l ~ f a n t  against his  o n n  inlpro\ i- 
t lv~~cc ,  alltl inax he escrcised entirely i n  h i s  discretion. 1 Ell iot t  on 
Coutracts,  see. 302;  3 P a g e  on Contracts,  see. 1393;  DlOble v. J o n e s ,  5 3  
S. C., 11. 350." 

T h e  cause bc~lon seems to  ha^ e h e t i  tried :mtl determined i n  accord 
nit11 t l l t v  l,ositio~is, ant1 \\c f i ~ ~ t l  no valitl rea,on f o r  tlisturbing tlic 
rc-ult. 

1 t is chicfly urged for  t h e  apl)c~llant tha t  t h c  appc,llec shoul(1 not h a \  (. 
I J ~ T ~  allo\\cd to illhist 011 a n  a1 oitlanlcc of the  co~l t rnc t  f o r  the  p u r c l t n ~ e  
of t h e  ~ l iu lc ,  a5 clnilnecl i n  h i s  action i n ~ t i t u t e d  i n  the  Superior  Cour t  
n l ~ i l c  there n a i  a countcrclaini preicnted by liim on h i s  appcal  f rom 
tht. justice'< court fo r  a breach of w a r r a ~ ~ t g  ilr t h e  \ale. T o  tliis objer- 
tion it  niiglit T T C I ~  be ani\\crcld that ,  mltltr  our  iy i tcm of procedure, :r 
1~:wty is nllovctl to  submit iucollsistent pleas, ant1 t h a t  i n  tliesc actio~l., 
cwniolidatctl hy ordcr of court,  the  defc~i t lant  H a r r i s  111ight well bc 
allonml to  plead tliat Iic \ \ a s  all i l lfant 21t t h e  time of sale, antl, failitlg 
i ~ r  that ,  tha t  t11t.rc n a s  a I~rcacl l  of n a n a t i t y  ill tlic qalc. C ' .  s., 522, 
r i t ing LTpfon 1 % .  R. R., 125  S. C., p. 17.1; JItLanzh v. i lIc7'1~riil ,  126 
S. C'., 11. 21 P ;  H i g s o n  1 % .  Ins. C'o., 152 S. C'., 11. 206;  Ye17 I 1 7 ~ ) r t l :  P .  o r -  
ihrrril, 70 S. ('., 1). 51s. SW, a l ~ ~ ,  J O ~ / I I S O I ~  C. L ~ i m l j t ~ ~  Cfo., lii S. C1., 
111). 249-25" Or1 the fact. of tliis r ~ c o r t l ,   hone^ cr, t h c  completc ai lsncr  
to  th;s ohjcction is tliat, 011 appeal  f r o m  t h e  justice's conrt ,  t h e  matters  
tlicre dctcrnii~lctl  \rc,re, n t ~ t l r r  our  proccvlurc~, to  bc trietl t7c no7.o; an(l 
i n  tciidcriiie a l ~ d  su l )mi t t i~ lg  01117 the  isbl~cq prescntctl by tlef~ntlai1t's 
action to  set asitlc tlie contract hg  rcason of infancy,  t h e  countercl:rilll 
fo r  b rcwl i  of n a r r a n t y  ict u p  it1 tlie justice's court slioultl he trcatctl :I* 

a1)miclolictl or TI itlltlrnn 11 by al)l~ellcc. Under  our  t l c c i i i o l ~ ~ ,  it TT as  olx't~ 
to nl)pellee to  do this  a t  ally tirnt, hc f o w  t h e  final l l c n r i ~ i ~ .  Ba, 11c i f  I 

X i l l s ,  1 G i  S. C., pp. 576-5%; C m l  7'. Cool,, 159 S. C., 1111. 47-50. 
S l m ~ l r i ~ r g  to thc quest io~l  ill CooX.'s itrsi', <rcpr tr ,  tllc Court  sxid:  "L\s 

:I gencwtl rulc, this  r ight  to  l~leat l  the  p c l l t l ~ t ~ r y  of :~ilotlwr :~ctioli htx- 
t n w n  tllc *alllc2 partics I l c fo~c  jlitlg~il(wt 11:1t1 i i  rrgilrdetl to a 1 :1rg~  
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extent as  a rule  of conrenience, rest ing on t h e  pr inciple  embodied ill 
t h e  maxim, 'd\-cmo tlebct  bis vcxari.' T h e  defect is one t h a t  can be 
n-aired, and  i t  m a y  also be cured by dismissing t h e  pr ior  action a t  a n y  
tinic before t h e  hearing." Ci t ing  C f ~ u b b s  z.. Frrguson, 13(i N .  C., p. 6 0 ;  
1st Cyc., p. 2 3  

W e  find n o  rercrsible crror  i n  t h e  record, and  t h e  judgment hclow is  
afirnictl .  

S o  error .  

TOTVX O F  MOUNT OLIVE v. Al11,AXTIC COAST LINE RAI1,ROAI) 
COMPANY. 

(Filed 8 October, 1024.) 

Municipal Corporations - Streets - Improvements-Assesrments-Inter- 
secting Streets-Statutes, 

Where railroad property in a city licls along an unimproved street, but 
abuts ulmn a n  improved street that runs through the unimproved one, the 
onner is ordinarily liable to an assessment of one-half of the cost of the 
improvement on the abuttin: and i m ~ l o r e d  street, and the cscc1)tion in  
the statute as  to strcet il~tcrscctions is inal~plicahle. C S., 2710 (1). 
2703. 

L l ~ . ~ , ~ a ~  by plaintiff f r o m  L,tpn, J., a t  F e b r u a r y  Special  T e r m ,  1924. 
of WATSE. 

C'L.~RI<SOS, J. Tliis i~ a n  action brought by t h e  town of Mount  Ol i rc  
against t h e  L\tlantic Coast L i n e  Rai l road  Cornpany for  t h e  recovery of 
asqc,ssnients (under  t h e  ordinance rc.gularly passed) against t h e  defencl- 
ant 's l ~ r o p e r t y  f o r  cer tain p a r i n g  on West Center Street,  i n  t h e  town of 
N o u n t  Olive, u p  to t h e  depot of the  clcfnitlmlt company. 

T h e  1x11 i n g  so made  under  th i s  ordinance vras  on Weqt Center Street ,  
up  to nnd including t h e  cntire wid th  of College Street ,  nhere  Coll(xgc 
Street  r u m  into i t  on the  cast and  \rest siclc of Center  Street .  West 
Crn te r  Street  was pared  u p  to a point upon which is 1oc:lted t h e  depot 
of the  L\tlnntic Coaqt L ine  Rai l road  C o n i p a ~ ~ y ,  ilnrnediaiely adjoining 
t l ~ c  s1)acc p a ~ e d  on Center Strcet,  antl a t  a point wlicre tlollege Street  
cstcntled across C e n t ~ r  Strect  would cover. 

College Strect  lies to the  west antl cast of Center, Streel ,  and no p a r t  
of College Strcet  is pn.icd but  t h e  space on Center Streel .  T h e  ent i re  
~ i d t h  of Collcge Street  and t h c  width of Ccnter  Street  is covered by 
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the paving under this ordinance. This paring is placed on Center 
S t rwt  its entire width, and covers a space made by the junction of East  
and Ves t  Collcge Street with Crntcr Street. The  location of defend- 
ant's p r o p ~ r t y  and its relation to the street paring is sho\vri on t h e  map. 

College Street  

(no t  pared) 

From the record, no part  of College Street has been paved, except the 
locus in  quo, on which defentlant's land abuts, and is an extension of 
Center Street to the depot of defendant. The question preseiited i s :  
Whose duty is i t  to pay for this street pavement? To answer this we 
must refer to the statutes on the subject. 

C. S., 9710, see. 1, is as follows: 
"One-hal f  on  abuft ing property .  One-half of the total cost of a street 

or sitlcnalk irnproremcnt made by a municipality, exclusire of so much 
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of tlie cost as is incurred a t  street intersections and the share of rail- 
roads or street railn-ays, sllall be specially assessed up011 the lots and 
parcels of h n d  abutting directly on the iuipro~enients, ac~~ord ing  to the 
c ~ t c n t  of their respect i~c  frontage tliereon, by an  equal rate per foot of 
sucli frontage, unless the petition of such street or siilc~rnlk i m p r o ~ e -  
ment sliall request that a larger proportion of such cost, s xcified in the 
petition, bc so assessed, in which case such largcr porticn sliall be so 
:~sscssed, a11c1 the remainder of such cost shall be borne by the niunici- 
pality at large;  but no assessment for streets and s ide ld l i s  shall be 
~liaclc against a l n ~ t t i ~ ~ g  property on auy sucli strcct or siden-all< until 
sliitl street or sitle~\-alk has heen definitely h i ( l  out and tlic hountlarirs 
of tlic same definitely fixed." 

The a b o ~ e  section is talien from Laws 1915, ch. 56, sc:. 8, with tlic 
csccptioli that  tlic Colisolidated Statutes lias added "one-lrnlf on a b n f -  
i i u g  propm"f!j," and tlic lattcr part of tlie section cornnencing n i t h  
" h t  no," etc. 

?'lie clear interpretation of tlic act, n e  think, means ~ r l l a t  its lm~gunge 
snys-that one-half of the total cost of the st]-pet inipro~-cment shall bc 
n~scsscd upon tlie parcel of land abutting tlirc,ctly on the in iprowmr~i t ,  
accorcling to the c ~ t c n t  of tlie respect i r e  frontage tlicrwn. 

Section 2703 defines x h a t  "frontage" means : 
'' (Frontage,' ~\-1ie11 used in refcrclict to a lot or parcel of land abutting 

clircctly on a lorn1 i m p r o ~ e n i c ~ ~ t ,  means tlint side or limit of tlie lot or 
parccl of land ~ ~ . h i c h  abuts directly on the improrcnient." 

Dcfcllda~~t 's  land abuts on one-half of the l o c ~ i s  in (ju? pawd,  : I I I ~ ,  
\ rc tlii~lk, under tlie statute, tlie t l~fendant  is liable for tlii,? much of the 
rost of the street in~provenlcnt. 

Tlie position taltcn by counscl of both plaintiff and tlrfcntlant, that 
tlie question was ~ rhe the r  plaintiff or defendant was liable, tlclwntlctl on 
the following in the statute:  "Exc lus i~e  of so much of the cost as is 
illcurred a t  street intersections." The  discussion in the biicfs is on the 
proposition vhethrr  tllc l o rus  i ~ z  q u o  \\-as a street interscctisn. 

Co~istruing a criminal statute passed for the protection of human life 
a ~ ~ d  t l ~ c  safety of motorists and pedestrians, in JIcrnl!j 7,. .1bcrnathy ,  16; 
AT. C., p. 220, it was held that  tlie loclis i n  quo  was all intersection. 
Tlie street-improrcnlmt statute must he construed according to its lan- 
guage and intent. 

W e  do not tliirik the JIanl?j  cnsc,  szipra,  has any application to land 
nbutting on impro~cments .  The  language of the statute now under con- 
sideration, we think, clearly fixes tlw liability of defendant, and rightly 
90. The  owner of tlic frontage of land abutting on the street improw- 
merit must pay one-half the cost of the v id th  of the street. The  defencl- 



ant 's l and  abuts  on the  i l u p r o ~ e m e n t  inade, and  i t  must  pay  one-half of 
t h e  a n r o i ~ ~ ~ t  a w w c t l  f o r  the. i l n p l ~ o r e i l ~ e i ~ t  r~~ncle,  as  cho~vn on tllc locus 
i a  q ~ i o .  T h c  other  half must be paid by t h e  city. A n y  other co l~s t ruc t io l~  
TI oultl tli.c~riininate, a11tl t l ~ c  1)osition I ~ e r c  talien n~alrcs  al l  p : ~ y  al ikt~.  

F r o m  t h e  \ i ~ . i \  TT c take of tlw 1:1\\, the jutlgnlcmt belon. is  
Re\-ersed. 

(Filed S October, 1924.) 
1. Juvors-Challenges, 

T l i ~  st:~tntory co~itlitiol~s upon \ \ . l~icl~ n juror may be chal l~~iget l  ant1 
stootl nsitle for c.nusc arc  c.umulntire to that of tlic com~noll-la\r disquali- 
fication :IS to tlic jnror's intrrcxst iu  the result of the :iction ; ant1 there- 
1111tlrr a juror \vl~o is n mcml~or of :I x~,n\\.ei.s nssociation, a 11nrty to th(' 
action, may bc ch:~llcnged for cnwe therein. 

STACY, J .  T h e  first clxccption appearing on the  record is a i  f o l l o w :  
"The tlef(wt1aiit challenged the juror, Chr r ry ,  on the ground tha t  he  

\vns a ~ n e ~ n h e r  of the  plaintiff P c a n u t  G r o ~ w r s  Association. T h c  clrfcntl- 
a n t  hat1 already cxllausted his  peremptory challrnges. T h e  court ex- 
amined t h c  juror, Cherry,  and,  being of t h e  opinion t h a t  he  ~i-ns a n  
i m p a r t i d  juror, i n  i t s  discretion refused to s tand h i m  aside. T h e  
plaintiff's attorney, while  the ju ry  was with t h e  plaintiff, announced 
to t h e  defendant tha t  Cher ry  was a member of t h e  P e a n u t  A s s o c i a t i o ~ ~  
and  pr01mrt1 to  excnse h im.  T h e  defenrlant refused to accept the  



l~lnil~tif l 's  offer to escuso tlic juror and objected that  his  boing a member 
of tlic asiociatio~i 11 as uot a groulitl of challenge open tc the plaintiff, 
\\hicall objcctio~l n as smtained by tlie court. the time the defe~ldant 
:~bkctl the juror, if liot\\ithstanding his being a member of tlic associa- 
tioll, could he, :lftcr Ilearil~g the evidence, give a fa i r  and impartial trial, 
t o  71 l i icl~ Iic 1.cpliccl tliat 1i(, could. Exception by defendant." 

'I'lic inc~onll)ctcllcg of tllc juror Cherry must be co~iccdccl; and the 
cwcl~t ion  iz pr01)erIy prcstwted. 8. 21. L e ~ y ,  187 S. C., 1). 587. The juror 
\\ :IS :L 111cnibcr of the plailltiff association and ~lecessnrily interested in  
the litig:~tion. Sl)(':ilii~lg to a siinilar question ill 13a11X v. 011 d l i l l s ,  150 
S. C., (is::, Il'uil, er., J . ,  said : 

"Thc clcf(~~itl:r~lts, h y i n g  cshaustecl their percr1ipto1.y chullciigc~s, 
objcrtc~ti to n juror, Samucl 13rar nllo acln~ittcd tliat he is a stocklloltler 
i l l  thc. 111:li11tiff 1):1111<. The  court, upon e\-itlrnce, found tli?t, notn itli- 
stalltli~ig the fact of his ?.wing a stoclrholtler, lie was 'a fai l  and unbiased 
jliror,' :111tl o~ cwuletl the challcngc. I n  this rul i~lg,  we thilik, there n a s  
~ T I Y I I .  I t  is T cry true, the cause of cliallengc is not one of those specified 
i l l  tlic statute, but they arc  nitwly cu~nulativc, and it was not the in tc~l -  
ti011 of the Legislature to repeal the funtla~neutnl principle of the 
c.ollinion law forbidding a pcrsoll to sit ill jutlgment wlmi his own 
i~~ te rc s t s  a re  involved. Whether there are ally circumstances which will 
,justify n departure from this elrnientary rule by reason of the necessity 
of the c:~se, x c  need not consider, as no such ~iecessity arcsc in the tr ial  
of the present action. The  only questioli pl*escnted is, n as the juror 
rompctent to sit in the case? H e  was a stockholder of the plaintiff 
I)anlr, and therefore had a direct pecuniary interest in thl. result of the 
trial. This c:lnnot well be questioned. I I r  was therefore made a judge 
i l l  his on 11 cause vithout any sufficiel~t re:lhon in law Lo sustain the 
ruling of tlic court. TVhetlier lie was actnally 1,iasetl or not is immaterial. 
Suppose a plaintiff in a case is called as a juror, could we hrsitate to 
declare his incompetency ? The  difference betn een such :I case and tlie 
one hefore us, nhere the juror is the holder of stock in the plaintiff 
ballli, is one that  relates, not to the fact, but to the degree of interest." 

1 1 1  Oliphant v.  R. R., 171 1. C., 303, a new tr ial  was o.dcrec1 because 
all cml~loyee of tlic dcfentlant, a clerk in its legal clepartment, was 
nllonetl to sit on the jury over plaintiff's objection m d  exception 
properly entered. 

I t  was tlic rule a t  common law, and still obtains with us, that  if a 
juror be of the same society or corporation with either party, nhen such 
society or corpor:ltioii is interested in the litigation, he may be chal- 
lenged upon this ground. 8. 1 ' .  L c ~ y ,  187 x. C., p. 580) and cascr there 
cited. 
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I n  the case at h r ,  i t  is contcutlrtl 011 behalf of appellee that  the 
t le fe~~dant  w a i ~ e d  his right to cl~allrwgc the juror Cherry nhen lie 
decliued to allow the plaintiff to s t a ~ ~ t l  11irn aside ~vitllout using one of 
11is pcwwiptory d~allenges and that  in any event the exception is 11 ithout 
nicrit. I t  must be remembered that  tlic tr ial  court ruled with the 
tlcfendant nllell this objection v a s  made and held that the plaintiff 
rnight not cl~allcnge the juror for the cause assigned. The  defendant, 
therefore, when he  sought to force the plaintiff to exhaust one of his 
pc~rcmptory challenges in standing this juror aside, if not satisfactory 
to him, did no more than esercisc his rights u d c r  the law as it was 
t11m l)t)i~lg administered. A a i w r  is a roluntary relinquislmicnt of 
some k ~ ~ o w n  right. Al le .~ander  v. Savings B a d ; ,  155 S. C.,  124. A 
party s110uld not be held to 11n1-e waived his rights ~ r h e n  Ilc is proceeding 
according to lam. - 

But  assuming the real ground of the alleged waiver or estoppel to be 
that plaintiff n n s  erroneously dcp r i~e t l  of its right to stand the juror 
aside, bccausc of an  ur~tenablc objection by the tlefcndant, it nonhere 
aplw;m that the plaintiff was prcjutliced by such action. The  plaintiff 
had four peremptory challenges and he alloned Cherry to remain on 
the jury. The plaintiff won its case and is not appealing. The defendant 
alone lms been prejudiced. Furthermore, the ruling was made by the 
court and not by tlie defendant. We cannot hold that  an error against 
the plaintiff, inducecl by defendant's objection, if error i t  Irere, offsets 
an error against the defendant. I t  would be stretching the doctrine of 
harmless error to an unwholesome degree to say tha t  i t  includes the 
principle of comparative errors. 

I f  the right of trial by jury be fundamental, and ~ v e  have uniformly 
held that  it is, then tlie right to a fa i r  and impartial jury, as allowed by 
law, is equally fundamental. 

The  cause mill be reniandccl for  another hearing. 
ATem trial. 

J. 1,. PARKER v. B. R. HXRRICT,I,. 

(Filed 8 October, 192.1.) 

Vendor and Pnrchaser-Crops-Liens-Contl.acte\Vaive~~. 

Where one having a lien on a crop for advancements is informed by his 
lien debtor that he has sold a part of the crops to another, and  the condi- 
tions of the sale, and the lien creditor accepts a part of the money thus 
obtained by his debtor, it  is a ratification of the transaction, and he can- 
not recover the balance from the purchaser or assert his lien on the crops 
against him. 
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APPEAL from B r o ~ n ,  J., a t  April  Term, 1924, of BERTIE. 
The issues submitted to the jury, with the answers thereto, are as 

follows : 
1. What  sum of money did the defendant pay to J. T.  Holly for the 

peas? Answer : $182.00. 
2. I s  the defendant indebted to the plaintiff, and if so, in what sum?  

d n s ~ r e r  : Kothing. 
The  assignments of error relied upon by the plairitiff, who appealed 

from the judgment rendered, are set out in the opinion. 

W i n s t o n  & X a t t h e w s  for p l a i n t i f ,  appel lant .  
G i l l iam cC. Davenpor t  and  R. C.  Rr idger  for de fendan t ,  appellee.  

C o s x o ~ ,  J. The  plaintiff testified as a witness in  his own behalf, 
that  lie had a lien upon the crops made by J. T.  Holly during the year 
1921 to secure an  account for advancements. The  balance due on the 
account was about $350.00; that  Holly had sold a portion of said crop 
to the defendant for $182.00 and that  the defendant had paid Holly 
$108.00 on the purchase price for said crops, leaving a balance due of 
$74.00. 

Plaintiff further testified that  Holly paid to him oui of the cash 
paynierit made by defendant, to be credited on his account secured by 
the said lien, $75.00 and informed plaintiff at the time of making such 
payment of all the circumstances relative to the sale of the said crops; 
that  plaintiff with this information, received from Holly the $75.00 
mid applied i t  as a credit on his account. 

Plaintiff thereafter brought a suit before a justice of the peace 
against the defendant for $182.00 but upon the tr ial  of this action in 
the Superior Court demanded judgment for only $74.OC, the amount 
due by defendant to Holly for the said crops. 

I n  apt  time plaintiff requested the court to instruct thl: jury that  if 
they believed all the evidence they should answer the second issue $74.00 
and interest from 1 December, 1921. T o  the refusal of the court to so 
instruct the jury plaintiff excepted and a s s ignd  this as eri.or. 

The  court instructed the jury that  if they found the facts to be as 
testified by plaintiff,. the plaintiff ratified the sale by Holly to the 
defendant Harrel l  and that  they should answer the second issue nothing. 
T o  this instruction the plaintiff excepted and assigned sarne as error. 

The  lam applicable to the facts in this case is stated by Jus t i ce  A l l e n  
in W i l k i n s  v. W e l c h ,  179 N.  C., 266, and fully sustains the instruction 
given by his Honor and his refusal to give the instruction requested. 
Al len ,  J., cites and approves a statement of the law to be found in 
9 Cyc., 387. 
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l'laintiff contends that  the fact that  Holly did not pay to plaintiff 
the full amount of the cash payment received from the defendant distin- 
guishes this case from 1T'ilkins v. Welch,  supra, for that  i t  appears froin 
the facts stated in the report of that  case that  the mortgagor 11ad paid 
to the mortgagee the full amount received by him for the sale of the 
property subject to mortgage. This  distinction does not affect the 
principle involved. The  plaintiff having accepted money derived from 
the sale with full knowledge of the facts relatiye to the sale, cannot nom 
repudiate the sale. The  defendant, by virtue of the said ratification, 
holds the crops released from plaintiff's lien. The  balance due by 
defendant to  Holly is a simple debt for which the defendant is not 
liable to the plaintiff. T h e  plaintiff, by his act of receiving the money 
from Holly with knowledge of tlle facts, has ratified and confirmed the 
sale. Sorzuoocc! v. Lassilcr, 132 N. C . ,  57. 

The  exceptions upon which the assignments of error are based are not 
well taken. 

No error. 

P I N E R  BROTHERS,  INC.,  V. S O R F O T X  S O U T H E R S  RAILROAD 
COMPANY. 

(Filed S October, 1924.) 

Actions-Carriers-Railroads-Segligence-Dan~ages-Parties--Con- 
signor and Consignee--Title. 

While ordinarily the title to a shipment by common carrier by rail, on 
ml o I x n  hill of lading, is in tlle consignee, noth~ng elqe appeering thereon, 
the contrary may be shown by the evidcncc; and where the consignee 
refuses the shipmmt for clama~es, the consignor is the party aggrieved 
and may maintain his action against the carrier upon the ground that 
the latter's actionable rieglige~lce caused the damage to the shipment. 

APPEAL by defendant from Daniels, J., a t  J u n e  Term, 1924, of CAR- 
TERET. 

Civil action to  recover damages for an alleged negligent injury to a 
carload of cabbages shipped from Morehead City to Pittsburgh, Pa .  

Plaintiff sold to Andrews Brothers Company of Pittsburgh, Pa., for 
an agreed price per crate, f.  o. b. Morehead City, a carload of cabbages, 
amounting to $479.50. T h e  cabbages mere to be transported in a refrig- 
erator car and delivered to the order of the consignee. They mere so 
damaged in  transit as to render them unmerchantable, and for this 
reason the consignee refused to accept them when they arrived a t  desti- 
nation. The  Railroad Company sold the cabbages for $94.50 and applied 
the amount on freight charges. 
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Plaintiff brings this action to recover tlie value of the shipment, 
alleging that  the damage resulting from an excess qualitity of cabbages 
in tlie car, loaded under instructions of the defendant's agent, and from 
a failure to kccp the car properly iced. 

'Lrpon denial of liability and issues joined, there was a verdict and 
judgment for plaintiff, from which defcnditnt appeals, assigning errors. 

L u t h e r  Hamilton for plaintiff. 
,lfoore (e. Dunn and Julius E'. Duncan for defendant. 

STACY, J. Defendant's chief exception, as stressed on the argument 
and in its brief, is tlie one addressed to the refusal of the court to grant  
its nlotion for judgment as of nonsuit, made first a t  the close of plain- 
tiff's evidence and renewed a t  the close of all the evidence, upon the 
ground that  the consignee of said shipmcnt of cabbages, and not the 
plaintiff, is the real party in interest and alone entitled to maintain an 
action for its loss or damage. 

Speaking to this question in tlie recent case of Ancler.;on v. Express 
Co., 187 N .  C., p. 173, Aclanls, J.,  epitomizing the decisions on the 
subject in a concurring opinion, said:  

"When goods are  delivered to a common carrier for transportation 
on an  open bill of lading, the presumption is that  the tit e to the goods 
passes to  the consignee. I n  such case, if there is  no restrictive condition, 
he, and not the consignor, is the aggriered party, ill w h o ~ e  name a suit 
for loss or damage must be brought. (Citing authoritim.) Bu t  it is  
open to the consignor to show his right to institute and maintain the 
action. I I e  may sue if title is retained, or  if the goods are to be sold 
for his benefit, or if he has coiltracted to deliver the goods to the con- 
signee, or if titlo is to pass only when the goods are  received, or  if the 
consignee is  to inspect the goods before the purchase price is  payable, 
or if a draft  attached to  a bill of lading is not paid by the consignee, 
or if tlle goods are  rejectcd and thrown back on the consignor"; citing 
a number of authorities. 

T o  like effect is the language of the present Chief Jusfice in Buggy 
Corp. v. R. R., 152 N. C., p. 122, quoting with approval from R. R. v. 
Guano Co., 103 Ga., 590: "Where a consignee of freight refuses to 
receive goods on account of damages done to them in  the hands of the  
common carrier, and the goods are subsequently thrown back on the 
hands of the consignor, the latter has a right to bring an action for  
such damages against the carrier." 

I t  was in evidence, and not denied, such evidence coming from a 
member of the partnership of Andrews Brothers C o m ~ a n y ,  that  the  
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shipment  of cabbages here i n  question was rejected by t h e  consignee 
a n d  thrown back on  the  harids of t h e  consignor, hence t h e  motion to  
rio~isuit,  upon  t h e  ground stated, was properly overruled. Anderson v.  
Express Co., supra. 

T h e  remaining exceptions call f o r  no extended discussion. T h e  case 
seems to have  been t r ied i n  substant ial  conformity to  t h e  l aw bearing 
on t h e  facts, a n d  we have  discovered no rul ing or  action on t h e  p a r t  
of the  t r i a l  court n h i c l ~  ~ r o u l d  w a r r a n t  a . rerersa1 or  a n  ortlrr fo r  
another  hearing.  T h e  verdict and  j u d p e r i t  will be upheld. 

S o  error .  

D. 1,. NEWJIART v .  SEABOARD AIR LINE RAI1,WAP COXIPASII 

(Filed 8 October, 1924.) 

1 .  Carriers-Rail~vnds-N~gligenc~Rate~-C1as~ifi~ati0n-Bills of Lad- 
ing-Contracts. 

V'here :I rnilrond coml~any, \rith the 1;nowledfe of its nfent for the 
purpose, Irno\vinglp accepted leaf tobacco arranged on sticlis along with a 
shipincnt of I~ouseliold goods, mid issued a bill of lading therefor a s  a 
shipment of liouseliold goods a t  a lower freight rate than the classification 
on leaf tobacco: Held, a bill of lading is not an essrntial to a ralid sliip- 
ment and the liability of the carrier may attach on a slii~meiit  hy parol : 
and the carrier was responsible in damages to the tobacco caused by its 
relonding ai~tl shipment en  route on a leaky car which caused damage to 
the tobacco. 

2. Same-Waiver-Interstate Commerce Commission. 
Wlicre the railroad agent knowingly receives a carload shipment of 

liousehold goods mid leaf tobacco from the consignor, and issues a bill 
of lading for household goods a t  a lower classification ra te :  Held, the 
l~rovision in  the hill of lading, approvet1 by the Interstate Commerce 
Comniission, rcqniri~ig that tlic tobacco be shipped in a certain manner 
of packing, n-as inserted for the benefit of the carrim, which n-a? wnircd 
by tlic carrier's agent, and was ~roper ly  clcducted from tlic ainonnt of 
the consignor's damages in his action, caused to the tobacco 11y its 
n~gligmce,  there brilig no element of fraud on the plaintiff's part. And 
the consignor being in no willful default, the only 11eiialt.v to be enforced 
will be the difference bctween the frei,clit ra te  chnr~ed  and that f i s ~ d  by 
law for the classifieatioii, and where this has been ~ r o p r r l y  allon-etl for in  
the vcrtlict of the jury, no reversible error n-ill apncar on apl~cnl. 

CIVIL ACTION, t r ied before Lyon,  J., and  a jury,  a t  N a y  Special Term,  
1924, of VANCE. 

T h e  action is  t o  recover damages to  goods and  tobacco shipped b y  
plaintiff x i t h  defendant as  common carr ier  under  contract f r o m  Brick-  
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stone, Ga., to Henderson, N .  C., i n  Sovember, 1920. T h e  evidence of 
plaintiff pertinent to the questions presented is as follo.,vs: 

"D. L. Newman, the plaintiff, being duly sworn, testified as follows: 
"I live in  Henderson now and have lived here since the fal l  of 1920. 

I moved here in the fall of 1920 from Brickstone, Ga. There mas no 
agent a t  Brickstone, Ga., so I went to the agent a t  Jones, Ga., and 
told him I wanted to ship to Nor.th Carolina my  farming implements, 
potatoes, tobacco, household goods, mules and wagons. I: told him that  
I was trying to sell my mules and wagon in Georgia, but if I could 
not sell them I ~ o u l d  want a car to ship them here. The agent gave me 
rates both mays, with and without the  mules. I sold the mules and 
wagons, so I loaded household goods, tobacco, potatoes, farming imple- 
ments and the like in this car. At  Brickstone the local train goes down 
one may one day and comes back the next. I flagged the t ra in  but the 
conductor did not see me, and I could not get him to h a m  me the bill of 
lading. I went to Jones, Ga., a few miles away, and the agent gave me 
a bill of lading. H e  did not ask me what was in  the  car, but asked me 
was i t  loaded, and I told him yes, and that  I had put  the seal on the car. 
H e  wrote the bill of lading for carload of household furnishings, and 
I thought i t  was all right until I received the goods. T h e  agent had 
given me two rates, and be gave nle the lowest rate on ihe car because 
I had sold the mules and they were not shipped in  the car. The  agent 
lived a t  Jones, Ga. 

"I told the agent a t  Jones Station I was going to put  tobacco in  the 
car. I filed a claim for 1,710 pounds of tobacco. I packed the tobacco 
in the car myself. I filed a claim for furniture amounting to $42.75. 
The  railroad company never has offered to pay my  claim for damage to 
the furniture. 

"When my goods arrived in Henderson, i t  was not in the same car 
that  I had shipped i t  in. N y  brother told me the stuff had come, and 
I told him he  was mistaken because the number on the car mas not the 
number called for in my bill of lading. I found that  it was m y  goods, 
and there was a place broken out of the door of the car about six inches 
wide. I looked in the car and saw there was some tobacco tumbled in. 
I came to the  agent here and he  said it mas my stuff. I t  was in such a 
mixed up condition I called Mr.  Smith before I moved a thing, and he 
went u p  and looked a t  the car, and said to go ahead and unload it. Mr .  
Smith mas a representative of the railroad here in  Henderson. I came 
back and saw Captain Elmore. H e  looked a t  the bill of lading, and said 
it did not call for any tobacco, and said that  would have to come 
through the warehouse and be weighed. I told him I was going to send 
the tobacco to the High  Price Warehouse, and if he s ~ i d  so I would 
unload i t  and carry i t  to the  High Pr ice  Warehouse. 
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"There came a rain while the car was on the way, and it blew in the 
car a i d  wet the tobacco all through. The  car I originally loaded the 
goods i n  broke do~rn ,  and they unloaded every bit of my  stuff and put 
i t  in this car that  had the door broken. They did not pack the goods 
anything like I had i t  packed. 

"The tobacco was not a t  all in the shape in nhicli I liad paclml it. 
I had put some bags under the tobacco, and covered i t  u p  good like n e  
do tobacco on the market here. The  tobacco was already stripped and. 
hung on sticks like v,e bring it to market here. When they rcIoadcct the 
car they put  the plows and other things ill first and put the tobacco i r ~  
last, just threw i t  in. 

"I did not 11-eigh tlie tobacco before i t  left Georgia. Tlie 1,710 pourids 
is just n h a t  I carried to the IIigll Price W:xrelloure. I think the 
tob:icco was claliiaged 13 or 1.5 cents pcr pound. I had been raisiiig 
tobacco e ler  since 1 left Ilome. I went to Georgia to raise tobacco. I 
sllorred the tobacco to Mr. W. AT. Ellis. I I c  had the tobacco graded, 
: i ld  put it oil the ~vnrchouse floor and tried to sell it  for me. I say 
poGt i~e ly  that  at the time I went to the agent a t  Jones, Ga., i n  regard 
to this slliplnellt, I told liim I n a s  going to load tobacco ill the car. 

"I say the mnil I lireil wit11 ill Georgia sliippcd liiq part of this 
tobacco to D a m  ille, Ira., aucl it brought 18 ceuts a pou~lcl. Tllere n a s  
no tobacco markct a t  Brickstone a t  all. Tlic year hcforc I sliippetl 
tobaccao to Henderson aucl sold with X r .  Taylor. I loaded hourcl~oltl 
gon111, tobacco, etc., in the car, or  l i d  it done. Tlie railroad agelrt 11x1 
llotliii~g to do nit11 the loading of tlie car. I s c a l d  the car. Tlie 
tobacco lay a t  tlie ~varehouse for nearly a year, and then I sold it to my 
l~rotlicr for  one ccnt a pound for ~nanure." 

"TY. AT. Elliq, n i t~ iecs  for plaintiff, being duly sworn, testified as 
folio\\ s : 

"I remeniher the tobacco that  Mr. S e ~ r n i a n  shipped to hinisclf hcrc in 
IIenclcr~on sometime in 1020. I exanlined the tobacco that came in tlic 
c ~ r .  I ha1 e ha(l  co~~sirlcrable cxpcrienco with tobacco-ha1 e bccw raising 
it all lliy life, ant1 h a l e  been in the wnrehousc burincsr for f i ~ e  or s i s  
yxn.'. T e  n crc unable to sell it  for any t l i i~~g .  W c  g r a ( l ~ ( 1  it olit an11 put 
it 011 the n arel~ouse floor, anil cvnltl not get any bid a t  all. I c5timate 
that i t  would h a l e  a~-er :qed from f i f t c c ~ ~  to twenty ctwts a pountl. Tlic 
tobacco was graded in ilifTcrn~t lots lilic n e nsually gradc it hrrc. Tllir 
particular tobacco bclo~lging to N r .  JSc~nmnn had hceu graded, ant1 tied 
up nicely, just lihe 31 e do the tobacco llcrc, and 11ad bccri hung on sticlts 
libc n c  fix i t  here for market. Ar to tlic condition of tlie tobacco, it 
\ \as moltled through and through, practically ruined. I cannot under- 
take to say vhcthcr that occurred while with tlie railroad or in sonic 
other TI ny.j7 
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I. D. Smith,  witness for plaintiff, being duly sworn, testified as 
fo l low : 

"I am working for the  Seaboard Ai r  Line Railway Company. I 
reniember seeing the shipment of goods in question. 1 saw tlie goods 
wllen they a r r i ~ e d  and before they were unloaded. I saw the tobacco- 
it was not in a pile. The  first thing I saw in  the car lvas the tobacco. 
I t  n a s  not i n  a pile or bulk, but scattered over the c u .  I could not 
say whether any of the furniture was broken. I remember seeing what 
was i11 the car-a lot of farming tools and household goods and the 
tobacco. I t  v a s  a general misture, and about the only thing I noticed 
n-ns the tobacco that  I remen~ber. The  tobacco was 011 sticks, tied in 
bundles and put  on sticks. The  tobacco was not packed down in  a bulk 
nor crated when I saw it. I have nothing to do with tlie classification 
or tariff. I liandle the claims." 

I'laintiff also introduced a bill of lading of defendant company of 
da te  1 5  Kovember, 1920 for one carload of householll goods, 12,000 
pounds. Relative value 10  per cent. Consigned to plaintiff a t  Hender- 
$011, X. C. Freight prepaid, $177.80. 

Defendant offers classification for tobacco and liou~sehold goods as 
follows, and i t  being agreed that  it was the classification i11 force a t  
the time and filed with tlie Interstate Commerce Commission : 

"Consolidated Freight Classification KO. 1, page 39 L, item 21, leaf 
t o l ~ c c o  must be in bags, bundles or crates less than  carload, and bags, 
bales, bundles or crates and in barrels, boxes or hogsheads in mixed 
cnl~loads. 

"Classification for household goods, page 222, item 14.-Household 
goods, value declared in writing by the writer;  agreed .Ipon in writing 
as to the released value of the property in acrordance wit li the following: 
Sce notes 1, 2 and 3. Kote No. 2.-Ratings on housellold goods apply 
only on second-hand furniture or furnishings for residences, with not 
to cwmxl one piano, but would not apply on articles the acceptance of 
n-liicli is prohibited by Rule 3, nor on any goods shipped for sale or 
speculation." 

-\t close of plaintiff's evidence and of entire evidence there was motion 
for judgment of nonsuit. Motion overruled and excepiion noted. On 
denial of liability, issues were submitted and rerdict rendered, set forth 
in  the judgment ~vhich  is as follows: 

"This cause coming on to be heard before the undersigned Judge 
Superior Court a t  tlie Special May  Term for Vance County, North 
Carolina, the following issues being found as set opposite, to wi t :  

"Was the plaintiff damaged by the  negligence of the defendant? 
,111e~ver : Yes. 
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"What damage, if any, n a s  done to tlle furniture? Bimver : $30.00. 
( L  T T t  hat damage, if any, was done to tlie tobacco? Answer: $205.00. 
"It is therefore, on motion of J. P. Zollicoffer, attorney, ordered, 

a d j u d g ~ d  and decreed that  the plaintiff in this action recover from the 
defendant the  sum of two hundred and thirty-five dollars, together with 
costs of this action, to be taxed by the court. 

"C. C. LYON, Juu'ge Prc~iding." 
Defendant appealed, assigriing errors. 

J .  P. Zollicolffer for p l a i d i f f .  
b. 11. Bricigers and Xurruy A7icn for tkfendant.  

IIOICE, C. J. I t  appears from the eridence that  plaintiff's tobacco, 
shipped nit11 defendmit as common carricr, was practically ruined in the 
course of shipment by negligence of defendant company. Not only is 
this the permissible inference from the respective conditions of the 
tobacco when receired by tlle company a t  the point of shipment and its 
delivery a t  the  place of destination, but there is direct erideilce that  
same, put  i n  a defectire car originally, was transferred by the company 
in tho course of shipment and placed in a car having a hole in the door, 
by reason of which it was rained upon and thereby so injured as to 
render it practically valueless. These positions have been established 
by tlie verdict and darnages assessed and judgment rendered for the 
injury, less the additional freight for a tobacco shipment, conceded to 
be $25.00. And on the record we find no valid reason for disturbing 
the results of the trial. 

There is iiotlling to contradict the plaintiff's statement that  the agent 
~ 7 2 1 0  made out the bill of lading was informed that  the tobacco TI-as 
to be included in the shipment. and on tlle facts of this record, if he  
chose to describe the entire shipment as l~ouschold goods, ~ u c h  xu act 
should not he allowed to injuriously affect the plaintiff escept to rcntler 
him liable for the additional freight clue for the actual cliaractcr of the 
shipment, and this, under his Honor's charge, has been accounted for 
to tlcfentlant. 

Even if the tern1 household goods could riot I J ~  estcnded to illclude the 
tobacco, it is fully recognized that  a bill of lading is not an  essential 
to a valid shipment and tlie liability of a coinmon carrier may attach 
on a shil)ment by parol. B r y a n  .c. R. R., 174 K. C., 13. 177; Davis  v. 
R. R., 172 A'. C., 13. 209; Smiflr 21. R. R., 163 N. C., p. 143; Porter v. 
I?. E., 132 X. C., p. 7 1 ;  Berry 2). R. R., 122 N. C., p. 1002. 

I t  is irisisted further for defendant that  its motion for nonsuit should 
Iiave been allo~retl because the shipmerlt is in riolation of the classifica- 
tioris introth~ccd in evidence and requiring that  leaf tobacco be shipped 
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in  bags, bales, bundles, etc. I t  is not a t  all clear tha t  this tobacco 
when shipped was not in the  shape referred to. T h e  witness, I. D. Smith, 
a n  employee of the company testified that  the tobac:o was tied in 
bundles and put on sticks. B u t  if the contrary be conct.ded, we do not 
understand that  this classification is inhibitive in its terms or purpose 
or that  it is  to be regarded as an  essential to a valid shipment. So f a r  
as discoverable from this record, it seems to be a provision inserted for  
the protection of the company and not directly bearing 3n the adminis- 
trative regulations .established primarily to prevent discrimination 
among shippers, and this being true, it  could be waived l ~ y  the company 
and should be considered waived on the facts as presented. And eren if 
otherwise considered, the shipper being in  no wilful default the only 
pcrialty enforceable would be the collection of the adllitional freight 
required by the schedules, and this, as we have seen, hris been allowed 
for in the verdict. 

There is nothing in the  disposition of the case that  i 1 any way con- 
flicts with our decision in  Xorris v. Expwss Co., 183 N.  C., p. 141, 
cited for appellant. That  was a case to some extent inrolving the rights 
of a shipper and carrier i n  reference to the contents of a closed paelrage, 
and representations concerning it permitting the infe~encc  of fraud.  
But  no such question is presented here where i t  is not denied that  the  
company and its agent were fully i ~ ~ f o r m e d  of x-hat the shipper intended 
to place in the car. 

We find no error, and judgnlent for plaintiff is affirmed. 
S o  error. 

1). &\. GLISTER Y. D. J. THOBIAS, ADMIXISTRATOR OF ELIZABETH ISABELLA 
THOMAS, DI:CEA~ED. 

(Filed S October, 1024.) 

1. Judgments-Motion to Set Aside-Courts-Jurisdicticm-Consent. 
Wliile ordinarily the judge may not hmr n motion to set aside a 

jutlgnwnt outside of the county wherein the action was brought, this may 
be done by him with the consent of the pr t ies .  

2. Same-Appeal and Error--Findings of Fact. 
On apl~enl, the findings of fact by the Superior Court judge on a 

motion to set aside a jurlsn~ent hy default, the findinp of the Superior 
Court judge upon supl)orting e~ id(>uw are conclnsirc. 

3. San~cStatutcs-Excusable Keglect. 
Where it appears upon defendant's motion to set asids a judgment by 

default, C. S., 600, that the same vas  rcqnlarly calendared for trial, the 
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defendant had notice thereof and vas  afforded full opportunity to file his 
answer, but that his attorney had failed to do so, and that the judgment 
was accordingly rendered, he has not shown such excusable neglect as 
will entitle him to have the judgment set aside on his motion under the 
provisions of the statute. 

APPEAL by defendant from i l l idyet te ,  J., at  J u n e  Term, 1924, of LEE. 

A. A. F. Seawell and Gavin 4 J a c k s o n  for p l a i n t i f .  
TV. R. Clegg and H .  F. i9eawell for defendant .  

CLARKSON, J. The court below found the following facts:  
This cause coming on to be heard upon an  appeal from the judgment 

of the clerk of the Superior Court, upon the motion of the defendant to 
set aside the judgment by default before the clerk and the verdict and 
judgment upou the inquiry of damages rendered before his Honor, J. 
Loyd Horton, judge, and a jury, a t  the May Term, 1923, of Lee Superior 
Court, and plaintiff through his counsel, having entered a special ap- 
pearance and moved to dismiss the said appeal for  the reason that  the 
clerk did not have jurisdiction and was x~itllout authority to hear a 
motion to set aside a verdict and judgment rendered in term time, and 
for the further reason that  the said defendant failed to perfect his case 
on appeal, in that  said motion was passed upon and appeal taken on 
24 Kovember, 1923, and nothing further done in  the premises arid no 
effort made by the appellant to perfect said case, or to have the case 
made u p  by the clerk and sent to this Court on appeal, until the same 
v a s  brought up  for hearing a t  the May Term, 1024, of the Lee Superior 
Court. 

,Ifter hearing the said motion, the  same was overruled, to which 
plaintiff excepted, and by consent of the parties, plaintiff m s  permitted 
to file affidavits and to argue the case on its nierits, without prejudice 
to his right on his motion to dismiss the appeal. 

That  the hearing of the said motion x a s  not completed for the reason 
that the defendant desired to file counter affidavits to the affidavits of 
E. L. Gnviri and D. E. AIcIver, filed by plaintiff, and this motion was 
continued, by consent of the  parties, for further hearing at Lillington. 
Harnett  County, on 20 Nay,  1924, and on 20 31ay, 1024, upon request 
of counsel for  defendant, the same v a s  continued to be heard at Golds- 
horo, Wayne County, on 30 May, 1924, and a t  said date said hearing 
v a s  continued to be heard a t  Goldsboro, N. C., on Wednesday, 4 June,  
1924. 

After hearing the ericlence of plaintiff and defendant, submitted by 
affidavits, and the argument of counsel for plaintiff and defendant, the 
Court finds the following facts from the evidence offered. 
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1. That  summons was issued on 9 August, 1922, and personally 
served on the defendant on 10 August 1922, and returnable 28 August, 
1922. 

2. That  on 28 i2ugust, 1922, plaintiff filed a duly verified complaint. 
3. T h a t  on the first Monday in  November, 1922, the dclfendant having 

failed to answer or otherwise plead to the complaint, or to ask for time 
in which to do so, a judgment by default and inquiry, as appears of 
record was rendered by the clerk of the Superior Court. 

4. That  a t  the May Term, 1923, of Lee County Supel-ior Court, said 
cause mas duly calendared, and the calendar published in the newspapers 
of Lee County, and the same cam[. on for hearing before the judge and 
jury upon an  inquiry as to the damage, and the jury having answered 
the issues, a judgment was duly signed thereupon, as appears of record. 

5. That  on 28 August, 1922, the defendant, who is a regident of Moore 
County, employed W. R. Clegg, an  attorney of Carthege, N. C., and 
practicing in  the courts of Lee County, who claimed that  they appeared 
before the clerk on the return day of said summons, to wit, 28 August, 
1922, and a t  that  time, which was in  the  forenoon, no complaint was 
then on file. 

6. The  defendant in this affidavit avers that  both he  and his counsel, 
in neglecting to file an  answer to the complaint, relied solely upon the 
promise of the clerk of the Superior Court to notify them mhen the 
complaint was filed, and the  court finds as a fact tha t  jf such promise 
was made by the said clerk, that  they did so rely. 

7. Tliat if the clerk had made the promise to the defendant and his 
counsel, to notify them when the complaint was filed, this, did not relieve 
the defendant of his  duty to exercise ordinary care in the defense of said 
action, and tha t  the defendant or his counsel never, a t  any time after 
the 28th day of August, 1922, made any effort or inquiry of the clerk 
or any one else in his office to ascertain whether the complaint had been 
filed, although defendant and his counsel were both in the clerk's office 
sereral times after the institution of said action and the filing of the 
complaint therein, and before the default judgment wa:r rendered, and 
could or should have, with the exercise of ordinary czre, ascertained 
that the complaint had been filed. 
8. That  long prior to the institution of this action, plaintiff filed with 

the defendant an  itemized account showing in detail the ilmount claimed 
by the plaintiff, and the defendant was well aware of the plaintiff's 
claim and demand. 

9. That  the defendant and his counsel were in the office of the clerk 
of Superior Court on the 12th day of September, 1922, on a motion 
to set aside a sale in a partition proceeding wherein th;s plaintiff was 
defendant and this defendant was plaintiff, and defendant and his 
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couusel were again in the office of the clerk of the said court on 6 
October, 1922, a t  which time defendant's counsel and plaintiff's counsel 
signed a consent order for a resale of the said land, and on numerous 
occasions subsequent to said date, the defendant and his counsel x e r e  in 
said clerk's office, and a t  no time did they make inquiry or any effort 
whatsoever to ascertain whether or not a complaint had been filed in 
this cause. 

10. That  a t  the hearing of the motion on 6 October, 1922, a t  which 
time the consent order was made in the said special proceeding, plain- 
tiff's counsel then a i d  there told defendant and his counsel of this 
action, and that  the complaint had been filed, and warned them that  
he was going to take judgment unless they filed a n  answer, and said 
W. R. Ckgg, in the presence of the defendant, then and th-re stated 
that  lie would look after tha t  a t  the proper time. 

11. That  from the time of the filing of the complaint on 28 August, 
1922, until the time of making the motion to set aside the judgincnt 
in this cause, on 6 Xovember, 1923, neither the defendant nor his 
counscl niade any effort to file an answer, nor asked for time in which 
to do so, nor made any  effort mhatsoe~er  to defend action. I n  the 
meantime, the regular March term of Lee Superior Court was held, 
beginning on tlie fourth Monday in AIarcli and continuing for two 
n eclrs. 

12. That  the defendant has not exercised such care and diligence as 
an  ordinary mail gives to his iriiportant business, aud his negligencr, 
as well as that  of his attorney in  this case, is inexcusable. 

13. That  for the purpose of this motion, tlie court finds that  the 
dcfcndant has a meritorious defense. 

Upon the foregoing findings of fact the court finds and so holds that 
the judgment entered on 6 Norember, 1922, and the verdict of the jury 
and the  judgment of the court thereupon, a t  the May, 1923, term of 
Lee Superior Court, were not taken against the defendant through his 
mistake, inadrertence, surprise and excusable nclglect, and therefore 
denies the motion of the defendant to set the same aside. 

Done a t  Goldsboro, 4 June,  1924. 

I t  is well settled in this State that  the  court below has no jurisdiction 
to hear and determine a motion to set aside a verdict and judgment of 
the Superior Court except in the county where the judgment mas 
rendered, unless by consent, G o d u i n  v. ~ l l o n d s ,  101 N .  C., p. 354; 
C a h o o n  v. Brid ley ,  176 N. C., p. 5. 

The  only serious question presented is to the court below hearing the 
motion out of the county. 
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"This Court is bound by the findings of fact made by the court below 
if such findings are supported by any competent evidence. This is now 
the well settled law of this State." Clegg v. Clegg, 186 N.  C., p. 34 and 
cases cited. 

There mas competent evidence for the court below to find that the 
case was continued by consent to be heard out of Lee County, and at  
Lillington, Harnett County, on 20 May, 1924. 

From the correspondence in the record i t  appears that the court below 
gave defendant's counsel ample notice as to the time of the hearing when 
it was continued to be heard at  Goldsboro, both on 30 May and 4 June, 
1924. There is no dispute as to this. Having consented for the motion 
to be heard out of Lee County, and the defendant's counsel having had 
abundant notice to be present at the hearing in Golcsboro, me think 
the hearing by the court below on 4 June, 1924, at  C+oldsboro, is not 
prejudicial or reversible error, and defendant's assignment of error 
cannot be sustained. 

The motion in the cause to set aside the verdict and judgment is 
based on C. S., 600, which is as follows: 

"The judge shall, upon such terms as may be just, at  any time within 
ono year after notice thereof, relieve a party from a iudgment, order, 
verdict or other proceeding taken against him through his mistake, 
inadvertence, surprise or excusable neglect, and may supply an omission 
in any proceeding." 

The findings of facts in this case do not show a case of mistake, 
inadvertence, surprise, or excusable neglect. 

This Court has held that "When a man has a case in court, the best 
thing he can do is to attend it." Pepper v. Clegg, 132 N .  C., 316. I t  
has also been held that a person having a suit in count "shall give i t  
that amount of attention which a man of ordinary prudence usually 
gives to his important business." Sluder v. Rollins, 76 N .  C., p. 272; 
Roberts v. Allman, 106 K. C., 391; School v .  Peirce, 163 N .  C., p. 427; 
Calzoon v. Bm'nkley, supra. 

I n  School v. Peirce, supra, p. 428, i t  was said: "It early grew into 
one of the cardinal maxims of the law, that it will :~ssist those who 
are diligent and not those who sleep on their rights, and the law will 
not take from him who has been thus diligent, what he has secured 
thereby, and turn i t  over to him who has lost by his iraction. Broom's 
Legal Maxims (6 ,4m. Ed.), star page 857." 

I n  NcLeod v. Gooclz, 162 N.  C., p. 126, it mas said: "A party has no 
right to abandon all active prosecution of his case simpl:? because he has 
retained counsel to represent him in the court." 

I n  Pierce v. Eller, 167 N .  C., p. 675, it is said: "It has been held 
repeatedly by this Court that persons of sound mind who are served 
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\tit11 process must be actire and diligent, and that  if they fail to give 
litigation the atte~itioli n-liich a nian of ordinary prudence usually gires 
to his important busi~icrs, they can have no relief under the statute." 

From a careful reading of the record, there mas coinpeterit evidence 
for the court below to find the facts as stated. W e  are bound by the  
findings. The facts are full to show inexcusable neglect and it is needless 
for us to comment on them. I t  may not be amiss to say that  litigants 
and attorneys both must be vigilant and diligent and use ordinary 
prudence to krcp u p  with the orderly course of the court procedure. " h d  
right and justice administered without sale, denial or delay." ( P a r t  of 
-1rt. I, sec. 33, Const. of N. C.) 

The  n~signment of error cannot be sustained. The  judgment of the 
court below is 

Affirlned. 

TIli(:INIAi-CAROIIIr\'.l POWER COMPANY v. JOB TAYLOR. 

(Filed S October, 1024.) 

Partition - Title - Chain of Titl+Evidenc*Statutes-Instructions- 
Appeal and Errol.. 

TYhere l~roceediriys for partition of lands covered by a nonnarigable 
streaiu of w n t ~ r  hare beell made under tlie prorisiolis of chapter 83, 
IZeviscd Statutes 1SS7, before amended, ant1 al~ylicable a t  tlie time, it was 
1,. the tcrms of the statute binding upon the parties, and where a party 
1iti;nnt has s l i o ~ ~ ~ i  the land to have been embraced under the 11nrtition 
proceedinqs, it is error for the trial court to hold or hstrnct the jury that 
the r~artitio~i pi~o~cedi~lgs c ~ u l d  not be considered as n l ink in the chain of 
claim:lnt's title unless the court had confir~ned the report of the commis- 
sioners, or tlie partics to these ~~rocetdings lind co~ifirmed them hg thcir 
subsequent conduct that n-ould amonlit to their ratification. 

APPEAL by plaintiff from Daniels, J., a t  Spring Term, 1923, of 
~ORTIIIXPTOS. 

The plaintiff seeks to recorer of the defendant a tract of land situate 
in Nortlianlpton County described in the complaint by metes and bounds 
upon its allegation that  i t  is the owner and entitled to the possession of 
the said tract of land;  this allegation is denied by the defendant. 

T h e  first issue submitted to the jurg, ~ v i t h  the ansver thereto, is as 
follo~vs: "Is the plaintiff the owner and entitled to the possession of 
the tract of land described in the complaint 1 Ansrver: 'KO.' " 

Under the instructions of the Court the jury did not answer the 
other issues submitted. All the exceptions noted during the tr ial  upon 
which plaintiff bases its assignments of error are to the evidence and 
instructions applicable to the first issue. Plaintiff contends that  the 



352 IS THE S U P R E M E  COURT. LlSS 

evidence tencls to show that  it is  the owner of tlie land ~I(wribe(1 in  the 
conlplai~it by a cllain of title col~necting it with a grant from tlic State 
of Nor th  Carolina to William Eaton for a tract of land situate on 
Roaliolie River in r\Torthampton County col~taining 226 awes described 
in  the said grant  by metes mld bounds. This grant  \;ns recorded in 
Book 8 a t  page 248, Northampton Registry on 10 December, 1700. 

Plaintiff offered as a li11k in liis chain of title the oi.iginal petition, 
orclcr for partition, report of conimissioaers, anil order 114th respect to 
tlic said report, i n  a partition proceeding between the derisees of W. W. 
TVillcim and William Miles filed a t  J u n e  Term, 1847 of tlie Court of 
Plcas anit Quai-ter Scssioi~s of Sor thampton County. T11c pctitiowrs, 
V. \IT. Wilkins, Eclmund Williins, James C. Rruce nni  wife, William 
1:. Erondnas and Sallie 1. I3rondiiax and Williarn Nile's sl~owed to tlie 
court tlint they are teuauts in conlmon of certain lands covered hy va tc r  
in Eatoil's Falls in Roanoke Rivcr clcscribcd in  the petitiori l ~ y  nletes 
2nd bounds coiitaiainq 236 acres; that  Willin1n Miles is entitled to one- 
half of tho snid lands and that  the other petitioners are entitled to the 
remaining one-half as tellants ill common; all of the llctitioncrs pray 
that William Miles' one-half of the said land be allotted to hill1 in 
wveralty alid that  the other one-half be allottetl to the other petitioners 
in common. C o m n i i s s i o ~ ~ ~ r s  were appointed by tlie corr t  pursuant to 
wid  petition aud a t  September Term, 1847, of the said court the said 
commissioners reported that  pursuant to the order of the court they had 
allotted to William Niles all of that  par t  of the said land lying to the 
nortll of a line defined and described in the said report and that  they 
had allotted to the other petitioners as tenants in common, all of the 
said lnnd lying to tlie south of said line. Thereupon an order was innde 
i n  n ortls as follows : 

" ~ ~ R T H A I I P T O ; \ .  Cou,~ .~~-Septe lnber  Term, 1847. 

This division of land was returned in open court hy the commis- 
sioners who made i t  and ordered tha t  the same, togethe]. with the plat 
annesed, be certified and registered. JOHW R. Onomr, Teste. 

Registered 6 September, 1847. 
S A J ~ U E L  CALVERT, Register." 

This partition proceeding is recorded in Book 32 a t  page 248, North- 
ampton County Registry. The  plaintiff herein claims under the  Wilkins 
devisees, and contends that  the land allotted to them is  the same land 
as tha t  described in the complaint. 

The  defendant objected to the introduction of the said partition 
proceedings on the ground that  the report of the commis~ioners was not 
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confirmed. The  p1*oceedings, howcrer, was adn~i t ted  by liis Honor nlio 
reserretl his ruling upoli tlie dcfencla~~t's objection. Eriderice was subse- 
p e n t l y  offered vllich tlie plaintiff contended established ratification of 
the said proceeding by William Miles and those under whom be  claimed, 
including the defendant. The  clefcudant, hoxverer, contended that  upon 
all the evidence the jury should find that  there was 110 ratification of the 
said partition. 

I n  his charge to tlic jury his Honor instructed them as follons: "I 
 ant to say to you, hot\ever, gentleillen of the jury, that  the report of 
the commissioners in the division of the Willrins lands betneen the 
TVilkiui heirs and William Miles, lias never been confirmed so f a r  as 
thc record disclosec, and thcrefore i t  nould not be a link i n  the chain of 
title of plaintiff unless the evidence sliould satisfy you by its greater 
wigl i t ,  that  it  nns  acquicscctl in by XTilliani Miles and liis successors 
in title." 

To this i~rstruction plaintiff c sc~y ted  and this is l)lai~~tif 'f 's c sc~op t io~~  
S o .  51. 

Thcrr  \\(,re otlicr a~lcl furtlier i~ l i t ruc t io~ls  to the jury hasctl upon 111s 
TIonor's holding that  the report of the coniniissioncrs had not been con- 
firmed antl that  the said partition proceeding should be clisrcgnrdd by 
the jury unless thry sliould find by tlie greater ncigllt of tlie ericlcncc 
that T i l l i am Xiles and tliose who clninied under 11im had ratified tllc 
>annr: by ncquiesce~lcc. T o  each aud all of these instructions the plaintiff 
c~sccytcd and assigned same as errors. 

I n  ~ i c w  of the disposition of this appeal it becomes ualicceswry to 
set out tlic other exceptions antl assignnie~lts of error rn:~de by the 
plaintiff. 

(ic'orge C'. G w e n  for  p l a i n t i f ,  appe l lan t .  
' I ' m c i s  cC. T r a v i s ,  D a n i e l  Le. Daniel and l l z r r g ~ r ~ ~ l n  C E  S o r f l p ~ t  for  

tlcfcndnnt, appel lee .  

( 'osxox,  J. Thp ro~rtroverby between the p a r t i ~ s  to  this action in\ elves 
tlie title to a parcel or tract of land in Sor thampto~ l  County orer wliicli 
the Romrolie R i r r r ,  a n o n ~ ~ a ~ i g a b l e  strcam, flows, the saitl laud lying 
ant1 brillg in the bed of said r ircr .  

The  plaintiff offered evidence wliicli he rontt~~lcls establislied a cow 
l~ectctl chain of title beginning with a gralit 1)y the State of Sortlr 
C'a~wliliu in 1790 and continued to the deed of its g r a ~ ~ t o r .  ,Is one of 
tlie links in suc.11 chain of title hc offer~cl the record of a ywcial pro- 
ceeding for partition in the Court of Pleas and Quarter Sessions of 
Nortlrsnlpton County begun at the J lme  Term, 1847 a i d  concluded. at 
the September Term, 1547, of said court. H i s  Honor was of the opiniou 
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:nid so instructed the jury,  t h a t  tlie said proceeding n n s  ]lot r a l i d  as  a 
link i n  the  c l i a i~ i  of tit le fo r  t h e  reason tliat tlic r c l ~ o r t  of tlie com~nis -  
sioncrs lint1 not bcc11 co~~f i rmct l .  

T h i s  yroceccli~lg n a s  collducted ill nccortlance v i t h  t h e  proviaioi~s of 
cnlinpter S5 of tlie Rcviscd Stntutcls of Sort11 C'arolina I S X i .  Section 1 
of said cliaptcr, a f te r  providing for  the  appoi~ i tmcnt  of tlic comlnis- 
sioners to  make t h e  l ~ n r t i t i o n  i n  accordal~cc with t h ~  prayer  of the  
petition, provides f u r t h e r :  ' T h e  said conl~~iiss ioners ,  c r  a nlajor i tg  of 
tlwni, a r e  required a s  soon a s  they call to niakc a re tu rn  (of their  proceed- 
ing  and  a p p r o p r i a t i o ~ ~ s  untlcr tlwir linntls nut1 seals, a m r t a i n i l i g  nit11 
precision the different  t racts  or parcels of land,  lots o r  houses with 
actual  F I I ~ V C ~ S  of t h ~  same wlieli necessary, to  tlie court  by  wliich they 
11 cXrc appoilitctl, n liicli r e tu rn  and  a p p r o p ~ ~ i a t i o n  s h 1 1  be ccrtificd by 
the ( ~ 1 ~ 1 ;  an(l  t.i~rollctl in  liis office :111(1 rcgiitcred ill i l ~ c  office of tlie 
r o u ~ r t y  I\ Iicrc> F U C ~  lantl., lots o r  houses rcsprc t iwly  l i e ;  a ~ i t l  such r e t u r ~ ~  
a l ~ l  a p p r o l v i a t i o ~ ~  slinll he h i ~ i d i i ~ g  and  xalid among : ~ n d  bctnecn tlic 
c l a ~ ~ ~ i a ~ ~ t a ,  tli& liclirs a ~ i t l  assigns forever." 

l ' l ~ i ?  statutcX n h i c h  n n s  applicable to  t h e  proceedi~lg h a d  i n  1847, n a s  
not callctl to t h e  attention of liis ITonor;  n.1. a r e  of tlie opinion tha t  h i s  
H o ~ ~ o r  n as  i n  error  iu  holding tliat tlic said proceeding T. as not ralitl  f o r  
tlic rcnsoli t h a t  tlicre n a s  I I O  f o r ~ i ~ a l  ordcr o r  decree confirming t h e  
report of tlie commissio~lers. 

A \ ~ i  inspection of t h e  proccetling s1i011 s t11:lt the  rcport of t h e  conuriis- 
siotrcrq :ippointcd i n  this  proceeding was r e t ~ r ~ i c d  illto ope11 court,  and  
that  t l ~ c  s:lid return,  together ~ i t h  tlie plat n~inesctl,  > r a s  ccrtified by 
the  c lwk and e ~ ~ r o l l c d  ill accortlance n it11 t h e  pro1 iqions of the  s ta tu te  
tlicli i n  force. 13. r i r t u e  of such stntutc, wclli r e tu rn  and  a p p r o p r i a t i o ~ i  
I\ l1cn so certified ant1 registered, becninc ('billding n ~ ~ t l  valid among and 
bctncc~r the  p e t i t i o ~ ~ e r s ,  their  heirs and  assigns forerer." 

I t  is interesting to  note t h a t  this  section 1 of cliapter 8 5 ,  as the  
w n l c  a p l ~ c a r s i n  tlic Rcriscd Code of S o r t l i  C n r o l i ~ ~ a  1SS4, was anicl~tlccl 
hy requir ing tliat the  rcport  of t h e  comniieqionrrs sliould he confiunecl 
:111tl tlicn enrolled and  certified ill accortlnncc u it11 t h e  p r o ~ - i s i o ~ ~ s  of the  
foregoing section. See C. S., 3200, 1. 

T h e  plaintiff 's a s s i g n ~ n r n t  of error  fo r  t h a t  h i s  H o n o r  held t h a t  t h e  
report of t h e  commissiolrers 1i:ltl ]lot heen confirn~ed and  tha t  tliereforc 
t h e  proceeding ~ i a s  not ral i t l  ns n l ink in  plnintiff'r chain of title, is 
s u q t a i ~ ~ c d  and  therefore there ~ ~ u s t  be a 

S c l r  t r ia l .  
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TI-. P. ROSE v. I,. F. DAVIS ASD KIFE, CLYDE S. 1)ATIS. 

(Filed 8 October, 1021.) 

1. Liens-Statutes-Subccntractors-1\Iatei1ial-Prepnie~~t by Owner to 
Contractor. 

The liens given the fnr~iislicr of materinl on the builtliqg of tlit! onner 
to the contractor, etc., are  strictly statutory ; a l ~ d  110 1it.n (:a11 bt ,  :ic.cluired 
tltcrcfor unlcss 11o1ic.e has Iwen :.ivr~~, u s  the ,st:ltnte ~,cv]airt~s. I\-l~ilc thtx 
11\\-11cr still o \ \ - c ~  tlic wl~tractur  n 1i:il:11icc ul)ol~ the contract to 1)ror : l t~~l  
:rnlollg tliosr \\]lo linvc :I like c,laim ; nor is it  co~itenil)lntctl or 1)roritled by 
the. statute t l ~ n t  this  ill Ire :~ltereil by reason of the o\r.:lcr ]):IT.~II:: the 
contractor by agreement ill  advance of his \vo~.k. C. S., 24:JS. 

2. Same-Xawircl Won~m-Husband and Wife. 
The liens give11 to those furnisllil~g material to the colitr:~c.tor nnd used 

in the col~struction of houses :~gnilist the o\\-ntYr, nre no\\- :~l~l~lic:llile to 
married 1vo111c11. 

Si  i cy ,  J .  T h e  per t ine l~ t  fact;, c.tahliillrc1 by tlir  ~ e r t l i c t  or not 
tlis~)utctl, a x  as  fo1lon.s : . 

I. D u r i n g  t l ~ c  year 1920, t h e  f c i ~ c  t l e f e ~ ~ d n n t ,  X r s .  CIStle N. Dayis, 
:ind olic Samuel  Aibbott n t r c  t h e  o n n ~ r s  ant1 tc i ia~i ts  ill conlrlion of a lot 
of land ill t h e  ton ii of T,aGr:mgc, AT. C. 

2. ,is on ncrs tlley ent t red into a contrtrct nit11 L. F. Dauis, liusband 
of tllr  f e i n c  tlefeiitlant, and  a (mitractor  hy tratlc, to crcc2t a thcatl.e 
1)niltling on said lot a t  a ~ i d  for  the  a g r r t ~ l  price of $l.i,000.00, p a y i ~ i g  
f o r  the same in advance. 

3. Some of the m:ltcrials uwtl i n  the  construction of this  building 
wcr r  purclinsed f r o m  t h e  plniiitifi hy the dcfcndmit,  L. F. DaT is. 

4. Upon thc completion of t h e  theatre, Samuel  Abhott sold his  i i i t ~ r e s t  
i n  t h e  building ant1 lot to 311s. Clyde S. Davis. 

3. Short ly  t lwrcaftrr ,  t h e  builtling was destroyed by fire, and  the  
plaintiff attcmptctl to file a lien againqt tllc lot and attached t h e  
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insnrance nioney paitl as a result of the loss, alleging a balance of 
$3,2>3.83 due hi111 for inaterials furnished and used by the said L. F. 
I>avis in tlie erection of the building. - 

6. Tllesc materials were sold to 1,. F. Davis on open account and not 
to the  owners of the property. T h e  plaintiff himself trlstified: "I sold 
these nlaterials to Mr. Davis on open account, and newr  sold any of 
thein to Mrs. Davis." 

7. S o  i~oticc was given to X r s .  Clyde N. Davis of l~laintiff's claim 
until aftcr the building was destroyed fire. Thc  coxt xctor had been 
paitl in full before tlie building n.as erected. 

Thc  appcal prcscnts the question as to n hether, under the facts stated, 
plaintiff is entitled to enforce a l i m  against the property for nlaterials 
funiisllctl by him a i d  used by the coiltractor in the building of said 
tlieatre. W e  think not. Such was the tlircct holding in ~''a!jne v. FlacA . 
152 S. C., GOO.  

This conclu~ion r e s t ~ ,  not u1)m the fact that the propwty in questioi~ 
is o\rncd by a niarried woman, for licns may now be acquired against 
the property of inawied noinen (C. S., 2434)) but i t  is hottomed on the 
circun~stancc of 110 notice to the owner l~efore settlement with tlw 
contractor. C. S., 2438. Plaintiff seeks to meet this position by saying 
that, as the contractor was paid in advance, llc had no opportunity of 
giving any notice to the o~vncr prior to settlement wit11 the contractor, 
and hence it should be held that  none was nccessarv. I n  answer to this. 
it is sufficient to say that  liens are statutory, and the statute g i ~ e s  no 
lien to a subcontractor or  laborer in such a case. Eutldi~zg Supplies 
C'o. v .  Ilospital Co., 176 T\'. C., 87. 

C. S., 2437, i n  terms provides that  all subcontractols and laborers 
who are  employed to furnish, or who do furnish, labor or material for 
the building, repairing or altering of any house or other improveiilent 
on rcal estate, shall h a w  a lien on said house and real estate for the 
anlount of such labor dolie or material furnished, when notice thereof 
shall be given as required by law;  "but the sum total of all the liens due 
subcontractors and materialmen shall not exceed the alnount due the 
original contractor a t  the time of notice given." Xupp ly  Co. 1:. Eastern 
,Star Co., 163 K. C., 513. 

The policy of the l a ~ v  is to protect subcontractors a d  laborers against 
loss for labor done and material furnished in building, repairing or 
altering any house or other i i i i p ro~en~en t  oil real estate, to the extent 
of the balance due the originalcontractor a t  the time of notice to the 
o n - n ~ r  of claims therefor, but it is not provided that  the owner shall be 
liable in csccss of the contract price, unless he continu. to pay after 
notice of claim from the subcontractor or lahorer, and then only to the 
extent of such paynlents after notice. "After such notive is given, no 
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1)aynient to  t h e  contractor shall be a credit on or  discharge of t h e  lien 
herein provided." C. S., 2435. 

W h e r e  the  original contractor has  beell pa id  in  advance, or when the  
owner h a s  settled n-it11 liim i n  fu l l  pr ior  to  notice of ally claim f rom 
:t laborer o r  n m t c r i a l n ~ a n  f o r  work (lone or mate r ia l  furnished a n d  not 
paid for, there  is  n o  provision i n  the  s ta tu te  whereby a subcontractor 
m a y  acquire a licil against t h e  l~ropcr ty ,  or sue t h e  onmer f o r  t h e  value 
of such claiin. A n d  while this  may worl; a n  a p l ~ a r e n t  hardsh ip  i n  some 

rcntlily suggest tlicmwlves. Snppose, f o r  example, a contractor wanted 
to p a y  a debt by  building a house f o r  his  creditor. Would the  law deny 
liilli th i s  p r i r i l r g e ?  Liens a r e  given t o  s~~bcor i t rac tors  and  those v h o  
furnish labor, mater ials  and supplies, t o  the end t h a t  t l q  m a y  force 
cdlcct ion froni  their  debtor, t h e  original contractor, and  not f o r  the  
p u r p o w  of reiidering t h e  on-ner p r imar i ly  liable fo r  such claims, except 
nl lcrc  proper  notice has  been given before settlement with tlie contractor. 
31fg. ( ' 0 .  2.. A ~ t d r e ~ s ,  165  K. C., 28.5. 

r 1 l h c  general  pr i~iciples  underlying tlic statutes on t h e  subject, and  t h e  
r c ~ ~ s o n s  f o r  tlic~ir cmhoclinlent into l e g i h t i ~  e e~mc.tnients, a r e  discussed 
:it length by A1ll~~iz,  d., ill Ingold  2 . .  I l z c X o r ~ j ,  ITS N. C'., 61.2, and  
F o u ~ d r y  C'o. v. ~ l l z t n z~ , r~ i~ i z  C'o., 172  x. C1., 704. We a r e  content to rest 
our  decision upon t h e  l a ~ r  as  stated i n  these cases. I t  ~ r o u l d  only be a 
norl; of supererog:~tioil to repent ill snbstnnce hcre v h a t  has  bcen so 
recently said i n  these decisions. 

Jlre h a r e  d i s c o ~ e r e d  no rul ing or action on t h e  p a r t  of t h e  t r i a l  court 
which we a p p r c ~ l ~ e n d  should be held f o r  r e ~ e r s i b l r  crror .  T h e  verdict and  
jutlgmcnt will l ~ c  11l)hrlcl. 

S o  error .  

(Filed S October, 1024.) 

1. Appeal and Error - Scw Trials - Xotions - Newly Disrovcrcd Evi- 
clence-Proceclurc. 

The Suprcme Court, on appeal in criminal cases, n i l 1  not entertain a 
motion for n new trial for nrwly discorered evidence, though it  mag be 
entertained in the Superior Court a t  least during the term a t  \ ~ h i c h  the 
case \\.as tried, and allon-ed, or not, in the discretion of the judge pre- 
siding there. 

2. Sam-Facts Found by the Trial Judge. 
The facts found upon the el-idcnce by the tlial jucl<e nlmn a motion 

for a new trial for newly discorered e ~ ~ d r n c e ,  are not subject to review 
on appeal. 
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3. Smne-Criminal Law. 
As a matter of right the State cminot ilitrc~duce deljositiolis 8s eridence 

against the prisoner, the colistitutiol~al right of the priaolier to confront 
his accusers ilicludillg his riglit of cross-esnmilintio11 in tlic~ 1)reseucc of 
the jury inil~aneled to try him. 

4. Snlne-~\Tairer-Objections and Exceptions. 
The prisoner upon his trial for a crime less than a capital offense waives 

his right to linre a State's witness present before the jury impaneled 
to try his ease, by not objecting to the Statc's introducing depositiol~s of 
tlie witness, and this may be done by tlic prisoner's attorl~ey ill the 
presence of the prisoner during the trinl. The distincticn betweell this 
c.tlsc slid the waircr of the right to n trial 11j. jury drawn by STACY, J. 

AITEAL by c l e f e n d a ~ ~ t  f rom G r a d y ,  J., a t  M a y  C r i i i l i n ~ l  Term,  1921, 
0 f TiTA I< I.:. 

Crimina l  prosecution tried upo11 a11 indictment  charging t h e  defendant 
( 1 )  with selling or  disposing of, fo r  gain,  cer tain spirituous, vinous or  
111:dt liquors (C. S., 3367 a n d  3373), ant1 ( 2 )  with having or keeping i n  
his  posgcsion, f o r  the  purpose of sale, cer tain spirituous, .:inous or mal t  
l iquors (C. S., 3379,) co11trnr-y to the  stntutcLs in such cases made  anti 
provided, etc. 

F r o n i  a n   ad^-ersc verdict a i d  scntencc of 1 8  nloliths on t h e  roads, t h e  
d c f c ~ i t l n ~ ~ t  appeals, assigning errors. 

ST LCT, J. T h e  tlefeutlmlt, i n  l i w i u c ,  lodged a inotion f o r  a new tr ia l  
up011 tlic g round  of nenl.\- clisco~erctl evidence. I t  i s  alleged t h a t  t h e  
infor111:1tion ~vliieli  t h e  defcl ida~it  consitlers vi ta l  a n d  i n ~ p o r t a n t  to his  
dcfcll~sc, caiiic to  h i s  a t tent ion nfter t h e  adjournment  of t h e  t c rm of 
c80urt a t  n.11icli t h e  case was tried, and  nfter t h e  appeal  v a s  dockcted 
licro. . l llcii 2'. G o o t l i i i g ,  174  K. C., 271. I t  is .the settled n d e  of practice 
wit11 uq, cstablisliccl hy n long and  un i form line of tlecisions, tha t  new 
trial.; 11 ill not bc a ~ a r d c d  hy this  Cour t  i n  cr iminal  prosccutious f o r  
ne\11\- tlisro\crctl evidence. S. 1 % .  T l ' i l l i a ~ i ~ c ,  185 N. C.,  p. 664;  S. z3. 
J c t i A i i i s ,  IS2  S. C., 818;  S. 1 3 .  Lil l is fon,  1 4 1  C., 857, a n d  cases there 
cited. S u c h  ino t io~i  m a y  he entcrtainetl i n  t l i ~  Super ior  ('ourt, a t  least 
( lur ing the  tcr111 a t  ~ ~ l i i c l i  thc  case  as trictl, and allon-tjtl or not i n  tlie 
(liscretion of t h ~  judge prrsiding. s. 1 % .  2 ' 1 . ~ i / / ,  160 S. C., 1). 370; S. 2'. 
S f a m c s ,  97 K\'. C., 423. ,Ind ord i~ la r i ly ,  t h e  action of t h e  t r i a l  court  and  
his findings of fact  on such motion a r e  not subject to  rmien-  on appeal.  
S. 7%. D e y a f ,  113 K. C., 13. 601. 
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Follov itig t l l ~  i s t ; l l~l i~Iicd precetleiits, dcfend:trit'q inotioll fo r  n new 
tr ia l ,  b a w l  on tlir~ gi.0111id of n e x l y  r l isco~ ( red  i ~ ~ i c l c i ~ c e ,  i i i n ~ t  Lc  denied 
iu th i s  Court ,  : t i  ;I i l i ;~t ter  of p rocec l~r f :  n itliout pnssiiig upon  its merits.  
,>'. 71. Y7io 111 r ,  143 s. C'., 641 ; 8 .  r .  Sfami(>s, ~ 1 1 p t  a. 

TYe tliiw conlr to n i~oi i~i t lerat ioi i  of the  rccord. 
T h e  tlcfci~tlaiit'i chief a \ ~ i g i i n i c ~ i t  of error ,  c i ~ ~ p l l a ~ i ~ c t l  most \ t rongly 

oli the  :~rgulileiit :ti111 itri. 'st~l ill his  h i i f ,  i s  tlie oil(, atltlreicetl to t h e  
nct io~t  of tlir. court ill ~ ~ ~ i ~ i i t t i i i g  t l l ~  >elicitor to  oflcjr i n  cl-ide~lce t h e  
tlcpo*itioii or nffitla~it of olitx of t l~t l  State'.: absent nitiwsscs. TYllcil tlic 
isasp n n s  c:illetI fo r  t r i a l  at tlic. Scptcriibcr Teriii, 1923, the dcfciidn~lt 
11101 ccl fo r  :i c~oiitiiiuaiit~c. Tliik n as  rcsictetl I)? tlic iolicitor on t h e  
g l ~ ~ u i i t l  tlint Gcorgp ,1I~~Kcit l ian,  n nit i~eqy f o r  tlic State, ~voulcl be 
al ivi i t  f r o m  tlic jl~riiclictioil of tlie court a t  tlic itrxt tmni  ; nhercupon  i t  
nay  ( 'agrwtl tha t  hi5 i t n t c m w t  lnigllt be take11 a ~ i t l  m o r n  to before 
( 'air f ,  J., or t21c c.1e1.B of tlic court : TIT. F. E T  auq, solicitor, relprcscntiiig 
tho S t a t t ~ ,  aritl TIT. IT. S n ~ ~ y c r  r c l ~ r c - w i t i l ~ g  t h e  tlcfc~iidn~lt." 

Tkfcri~l:t~tt  call- : t t tc,~ttiol~ to t l i ~  fact  t l ~ t  nllilc~, oil thi' r e t o l ~ l ,  th i s  
< t : ~ t m i c ~ i t  ~ c ~ r i i i s  to  l i a ~ e  bccn taken n i t l i  his  cwnsclit, or a t  leazt u i t h  
t l i ~  c.o~i<c lit of Iii. c.ou~~sc>l, it i i o n l i c ~ c ~  :1111~ari to  1 1 a ~ e  11eeti lmlx l red  in  
I I I I ~ ~ U : I I I C C  of mi a g l c t m e ~ i t  oil hi5 ] )a r t  tlixt i t  ~ n i g l l t  11i u ~ t l  ill e ~ i d c i ~ c e  
<~g:iiliit liilii. E u t  CI ~ 1 1  if ~11~11 n ere the  :~nrcciiie~it,  : l~id omitted by 
i ~ ~ n t l ~ c r t c w c e  f r o m  t l ~ c  rwortl,  tltfeiitlaiit fu r ther  s a J s  t l ~ c  ngrcmic l~ t .  
nli i t ,  face, did ]lot c stc'11t1 L(,,T o ~ i d  t h e  i i i  s t  iuctwtlilig t e rm nlid, thcre- 
f t , ~ ~ ,  i t  coiild iiot 1:infully 11c n.c tl acn i~ i - t  llilii w ~ r : l l  t ~ r ~ i i b  t l i i w a f t i r .  

711ere is iio s tatutc  i n  Kor t l l  C'arolina nut l ior i~i i ig  tlic taking of 
t l rp ' i t ions to he used itleilee by the  S t a t e  i n  cr i ini~rnl  prosccutimls. 
T h i s  pr i r i lcgr  i i  c~s tc~ i t l c~ l  to the  dcfemlant i n  ccr t :~in c a w  (C'. S., 1912.)  
h t  i t  iii;ir not lic cstwiiet l  Ihy t l l ~  S t a t e  as  a iliatter of riglit. Wit11 
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nesses than by refusing him the right to confront hit3 accusers and 
witnesses with otlier testimony. Constitution, Art .  I, sec 11. 'We take 
i t  tha t  the word confronf does not simply secure to the accused the 
privilege of csamiiiing witnesses in  his behalf, but is ail affirmance of 
the rule of the common  la^^ tliat i n  trials by jury the nitness must be 
p z m t  before the jury and accused, so tliat lie may be confronted; that  
is, put face to face'-Penrson, C'. J., in  S. z?. Tho~nas ,  64 N. C., 74. 
.\nd this, of course, incl~tdcs the right of cross-csamination. I t  is 
funclamental with us, and expressly vouchsafed in the bill of rights, tha t  
no  man shall he 'dcpriwtl of his life, liberty, or prope-ty but by the 
law of the land.' Const., Art .  I, sec. 17." 

Tliis rule is as old as the common law itself. I t  was a fixed custom 
among the Romans, observed and practiced by then1 cer a i d y  as early 
as the time of Augustus Caesar. Festus, answering the chief priests and 
cldcrs of the J e m ,  when they desired to h a m  judgment against the 
.Ipo"le Paul ,  said:  "It is not the manner of the Romans to deliver any 
man to die, hcfore that  lie wliich is accused have the acbcuscrs face to 
face, and have license to answer for himself concerning the crime laid 
against him." Acts, 25 :16. 

Bu t  the present defendant is not i n  position to  take advantage of the 
law which he invokes. Pretermitting the question as to whether the 
deposition or sworn statement of the witness George McKeitlian mas 
taken under a valid agreement with the defendant, whereby i t  became 
con~petent as cridence against 1iin1, the fact remains that  when it was 
offered on the tr ial  the defendant int~rposecl no objection to its introduc- 
tion in evidence bcfore the jury. This was a waiver of hi:; right to have 
it excluded, and rendered the alleged want of original consent imma- 
terial. 6 R. C. L., 93. I t  is thc general rule, subject to certain excep- 
tions, that  a defendant may waive the benefit of a constitutional as well 
as a statutory provision. Sedgwick Stat .  and Const. Law, p. 111. And 
this may be done by express consent, by failure to assert it in apt  time, 
or by conduct inconsistent with a purpose to insist upon it. S ,  v. 
Mitchell, supra. 

I n  this jurisdiction, the more important privilege of being present 
in person, so as to confront one's accusers on tr ial  for a criminal 
offense, may, in fclonies other than capital, be waived by the defendant 
himself, but not by his counsel, while i n  misd(2meanors such waiver may 
be made t l~rough counsel with the consent of the court. 13. v. Dry, 152 
N. C., p. 814. "In capital trials, this right cannot be waived by the 
prisoner, but i t  is the duty of the court to see that  he is actually present 
a t  each and every step taken in the progress of the trial"--Ruflin, J . ,  in 
AS'. 2,. Jenkins, 84 N. C., 813. Of course, the prisoner is not required to 
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be present duriilg the argument of a motion for a new tr ial  and similar 
motions, for thcy are not properly matters occurring during the trial. 
1 Whnrt. Cr. P1. cL- P r .  ( 9  ed.), see. 545; S. v. K e l l y ,  97 S. C., 404. 
"This Court has repeatedly hcld that  nothing should be done prejudicial 
to the rights of a person on his tr ial  for a capital felony uriless he  is 
actually prcscnt; nhile, on trial for misdemeanors, it  is sufficient if the 
tlefe~irlant assents througl~  counscl nhen any order is made or ally step 
talien affecting his rightsn-Arcry, J., in S. v. Jacobs, 107 N .  C., 772, 
citing a number of authorities for the position. Fo r  like reason, one 
T\-110 is actually or constructi~ely present a t  the tr ial  of an  indictment 
against him for an offense of the loner grade, nlust be decrued to have 
waired the right v h r n  he does not i n  express terms insist upon the 
bodily presence in tlie courtrooin of witnesses for the prosecution. S. v. 
JI i f che l / ,  supra; S. r. Frceze, 170 N. C., 710. 

T rue  it has been held ill several criminal cases that  where a defendant 
clitcrs a plea of '(not guilty" in the Superior Court, he  may not there- 
after, without being permitted to change his plea, waive his constitu- 
tional right of tr ial  by jury. X, v.  Rogers, 162 S. C., 656. And this 
applies to misdemeanors as well as to the more serious offenses. S.  v. 
Plilliam, 184 N. C., 681. T h e  reason for such holding is to be found 
in tlie language of the Constitution: "So persoil shall be convicted of 
any  crime but by the unanimous rerdict of a jury of good and lawful 
inen in open court. The Legislature may, however, provide other means 
of trial for petty misdemeanors with the right of appeal." C"onst., 
Art. I, see. 13. 

Bu t  these decisions, relating to the defendant's right of tr ial  by jury 
ill criminal prosecutions, are not in conflict with our present holding 
that the defendant has na ivrd  his right to object to the introduction of 
the  evidence offered on the hearing. The  distinction is not difficult to 
perceive. The  parties, even by consent, may not change the policy of our 
law and substitute a new method of trial i n  criminal prosecutions for 
that  of tr ial  by jury as prorided by the organic law; but a right arising 
during the progress of an orderly proceeding may be waived by express 
consent, or by failure to  insist upon i t  in apt  time. S. v. Paylor, 80 
S. C.. 539. 

The  remaining exceptions are  without special merit. W e  have found 
no legal or reversible error i n  lam. The  rerdict and judgment must be 
upheld. 

LNo error. 
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TOJTNSHIP ROAD COJIhIISSIOS OF GOLD AIISE TOWIYSHIP v. THIS 
BOARD OF COJIJIISSIOXERS OF FRANIiLIN CC'UXTT. 

(Filed 15 October, 102.4.) 

1. Roads and Highways-Public Roads-Taxation-Statutes-Local Laws. 
It was tlie intent and purpose of C. S.,  3718, 3719, 3720 and 3721, that 

tlie public roads of a township formed uuder tlie ~ r o v i s i ~ m s  of a sl>ccial 
statute, with a road commission having chargc of its ljublic roads (ell. 84, 
Public-Local Laws 1010), to provide for the continuetl maintenance of 
the roads, and for the l~ayment  of interest on bonds issued for tlieir 
construction, and l i c ld ,  undcr the statute applicable in this case the county 
commissioners can levy a sl~ecial t a s  sufficiel~t for such purl~oscs, tlie local 
and the general act oil the subject being colisisteiit and their tenns not 
relmgiim~t to each otlicr. 

2. SanioElections-Secessaries-Constitutional Law. 
Tlie mairiteiiance of township roads under a board of commissioners 

tluly constituted, and the provision for the l~nymclit of ilitercst on bonds 
issucd for the 1)urlIose with provision for tlieir retirement a t  maturity, 
are necessary csl~enscs not requiring, w11en permitted by statute, and in 
the absence of statutory requirement to the contrary, an an t l~or iza t io~~ 
by the a1)pro~ing vote of the electors of the district. 

T11rre tlic c o u i i t ~  comiiiissioners have \vroiigfully refused to levy a 
i.o;itl tns ,  autliorizcd by statute upon tlic rclluest of to~v1isliil) ~'ond com- 
missioners, it is n refusal to l~crforiii n ministerial duty, nntl the remedy 
I)?. inandaliins \\.ill lie. 

A \ ~ ~ ~ ~ t ~ c a ~ ~ o s  f o r  mandamus,  inst i tuted by sulnino~is, etl:., t o  compel a 
tax lcvy f o r  maintenance of public roads i n  Gold M i n e  To~vnsl i ip ,  heard  
before I l o ~ t o a ,  J., t ~ t  August  T ~ r m ,  1934, of FRANKLIN. 

r , I l l r r c  was jutlgineiit directing t h e  t a s  l c r y  as prayed for ,  a n d  defend- 
:tilt c~oininissioncrs nppcaled. 

HOKE:, C. J. Tllc  colillty of Fra~l l i l i i i  seems to have  r e r y  generally 
c~tal)lic;lletl n ton.nship system f o r  t h e  conqtrlwtion mltl maintenance of 
i t s  public roads, and  i n  cliaptc>r 84, Public-Local  Laws 1019, a road 
con~mission is appointccl f o r  Gold Mint T o v  nship, ill said county, who 
a r c  coni~nissione(\ to  t ake  c h n r g ~  of laying out, open i l~g ,  main ta in ing  or  
discontinuing t h e  public roads of the tonn:liip, and  t o  t h a t  end a r e  
clothed nit11 al l  thc  r ights  and powcrs now ~ w t c t l  i n  the  b t ~ n r d  of c o u r ~ t y  
conimissioners o r  othcr co~nnlission or board f o r  t h e  genel-nl supervision 
of such roads a ~ i t l  tlic construction and  rcpuir  thcrcof. 
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Under the statute, and an  amendment thereto, a t  Special Term, 1920, 
said ton-nship board of commissioners, on approT a1 of thc I oters, are 
authorized to issue honds to the amount of $80,000, xhich  arc to con- 
stitute a liability of the tonilship, and the county commissioners are 
directed to levy a n  annual tax  of not less than  2 5  cents nor more than - * 
i a  cents on $100 d u e  on the property of the t o ~ ~ a a h i p ,  and also a 
pol1 tax, for the purpose of pro\ itling for the principal and interest on 
said bonrls, and for the construction, i m p r o ~  enlent and mainteliauce of 
the to \~nsh ip  roads, nhich  said bonds, approvccl a t  an  election as rc- 
quircd, have been issued and sold, and now constitute a municipal lia- 
l d i t y  of the townihip, as stated. 

I t  further apprneed at the 1le:rring that  owing to a horizontal reduc- 
tiou of valucs to the amount of 40 per cent, ordered by the county coin- 

~liiisioncra under statutory authority, the amount of taxes to be realized 
by a tax lrvy of the 75 cents, the mnxirnum allowed by the local statute 
rrfcrretl to, will scarcely suffice to pay the interest on tlie bonds and to 
p r o ~ i t l c  a sinliing fuiltl to pay W ~ I I C  at maturitl-, a duty held to be 
ilicunr1)cnt on the authorities in Spifzcr u .  ( 'oml-s. ,  ante,  30. 

Tndcr  tllcsc conditions the road comnlissioricrs for the towndiip 
:~l)plied to the commissioners of the county to levy on the taxable 
lwopcrty of tlie ton-n~hip an adtlitional tax  for maintenance of thc 
ton liqllip roaels, uridcr the provisions of an  act of the General i2ssen~bly, 
pnqwl in  1919 (chapter 190),  appearing in  Consolielateel Statutes 
(chapter 70, ilrticle 6 ) .  T h e  county board profeqsed a reacliiiess to 
nlnl,e the lei y if it had tlie pon cr, but dccliiietl the rrquest of the road 
cdomnlisqion, on the ground that the local law n n s  exclusive in the mat- 
t r r  and tlic board vTas thereby restricted to a maximurn tax  levy of 7 3  
cents on the hui~dretl dollars, as Iirretofore stntetl. 

T-l~on these tlic facts chiefly pertinent thi, Court fully approves the 
jntlgment of tlic lolrcr court directing a tax l e ~ y ,  as follolr q: 

'.It is ordrrcd, considered, and adjuclgcd that  the defendant board of 
co~ilmissioners l c ~ y  on all taxable property n ithill said township t a w s  
as follons: 

" ( I )  ,I tax of 7.i cents on thc $100 nor th  of property, to provide 
annual interest and a sinking fund on the hontls isqucd for the y n r  
1921, under tlic provision.: of snhl special act (cliaptcr 84 of the Public- 
Loc21l Laws of 1919). 

" (2)  A tax in  a sum suficicnt to provide a n~ailitenance fund in 
accordance ~ i t h  the provisions of the road maintenance law (chapter 
190, Public L a n s  1919, as brought forvart l  in chapter 70 of the Con- 
solidated Statutes), to nit, a sum amounting to $4,000, by a tas-rate 
1e7y of 76 ceiits on tlic $100 worth of property for the year 1924. 
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"(3) And tha t  each year thereafter they shall levy a l d  lay in said 
Gold Mine Township a special tax  in a sum sufficient to prolidc for the 
payment of interest on $80,000 of road bonds and pro7:ide a sinking 
fund, which a t  maturi ty will be adequate to pay off the ,sum; said levy 
to be based upon the property valuation from year to  ye;^ as the same 
nlny be ascertained, and the rate of such taxation to be determined by 
the limits of the special act providing for the issuance of said bonds, or 
any amendment thereto. 

"(4) That  they shall each year thereafter a t  the same time levy in said 
Gold Nine  Township, under the provisions of the said road maintenance 
act, a tax i11 a sum sufficient to provide for the maintenance of roads 
in accordance n-ith the provisions of Article 6 of the Consolidated Stat-  
utes and especially sections 3718, 3719 and 3720 thereof." 

This county road maintenance tax upon which the judgment is  prin- 
cipally based was enacted by the General Assembly of 101!), chapter 100, 
on matters here pertinent, and appears in chapter 70, Article 6, as 
follolvs : 

"3718. Where the board of county commissioners of a n j  county in the 
Statc has heretofore issued and sold, or may hereafter issue and sell, 
bonds for the construction or reconstruction of the roads in  the county 
or in any township or road district therein, such board of commissioners 
is directed to l e ~ y  annually during the life of the bonds a special tax 
on all taxable property, both real and personal, sufficie~t to raise an 
amount equal to at least three per cent, and not more than five per cent, 
of the total amount of bonds issued by the county, except as hereinafter 
specified, for the construction or reconstruction of the public roads, as 
may be necessary to maintain said roads in a satisfactory manner. 

"3719. The  money raised by the special tax authorized by the preced- 
ing section shall be used for the maintenance of the roads in said county, 
township or road district in which the tax is collected, and which were 
or will be built by the revenue derived from the sale of bonds; and 
shall not be used for any other purpose except as herein provided. 

"3720. Taxes for the maintenance of the roads built from the revenue 
derired from said bonds shall be levied upon the following scale: Where 
the roads h a r e  cost one thousand dollars per mile or less, :i tax sufficient 
to raise not less than fifty dollars per mile per year shall be levied. 
Where the roads have cost more than one thousand and lot  more than 
two thousand dollars per mile, a tax  of five per cent shall be levied. 
When the roads h a m  cost more than two thousand dollar:; per mile and 
not more than three thousand dollars per mile, a tax of four per cent 
shall be levied. When the roads have cost more than three thousand 
dollars per mile, a tax of three per cent shall be levied. 
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"3721. When in any county, tonnship or road district the fund raised 
ulitler this article is thouglit to be more than sufficieiit to maintain thc 
roads in proper condition the board of county conimissioners are author- 
ized to apply to the State Highway Commission for an  inr~estigation 
to determilie the amount needed for the proper maintenance of the road5 
to be illairitairled by the county, and upon certification by said State 
Highway Commission, showing tha t  funds are  more than sufficient, a 
reduction may be made in  the levies as above provided, so that  only 
such levies as xi11 provide the amount needed niay be made." 

A proper persual of these sections, in our opinion, will disclose that 
not only is there 110 necessary illconsistency between the general and 
special acts relating to this subject, but the former is clearly designctl 
to supplement the latter and to provide for the very collditions that  arc 
here presented. I t  would indeed he an  improvident course to expend 
$80,000 of township money to co~lstruct a road system and then allov 
them to run  down and practically disappear for  lack of an  adequate 
rilaintenance fund, "and the Legislature, recognizing that  such condi- 
tions might occur, has wisely provided for dealing with them and thus 
conserve the roads and save to the residents of the township and others 
the benefit of their principal inrestment." Being for a necessary expense, 
no further vote of the people is required for this maintena~ice tax. 
IIargrave v. Comrs., 168 N.  C., p. 626; Trustees v. W e b b ,  155 n'. C., p. 
379. And the amount authorized by the special local legislation being 
all required for paying the interest on the bonds and providing ail 
adequate sinking fund, our decisions applicable arc  in  full approral  of 
the judgment entered by the Court commanding the additional levy. 
Blair v. C'omrs., 187 3. C., p. 458; Eins ton  v. R. R., 183 N. C., pp. 
14, 20, 21;  Burgin  v. Smith,  151 N. C., p. 561. 

Thc decision in Bramharn's case, 171 N .  C., p. 196, cited and relied 
upon by appellant, does not conflict with the disposition made of the 
present appeaI. That  was a case involving the power of the city of 
Durham to make a bond issue without a ~ o t e  of the people of the city. 
Speaking to the caw, in Kinston 21. R. R., supra, the Court said:  "That 
was a case i~ivolring the validity of a bond issue, and i t  appcared 
that  the public act passed in 1915 authorized a bond issue without the 
approval of a popular vote. the same session, 1915, the Legislature 
pasqed a special act by which the city of Durham nTas authorized, if 
the measure was approved by popular vote, to make a bond issue of 
$300,000 to construct, pave, and improve the streets and s idendks  of 
the city of Durham. T h e  city authorities undertook to issue bonds for 
the purpose indicated without approral  of the voters as the private act 
required, and the proposed measure was enjoined. I t  will be noted that 
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both acts were in force and effect, and i t  was clear that  the  bond issue 
permitted to Durham only after a vote was intended to provide for the 
entire ~vork  then contemplated, that  it  contained a clause repealing any 
and all l a m  inconsistent with its provisions, and tlle Court held that  
the pr i ra te  act, being still in force and requiring a popular vote, was 
inconsistent with the proposed issue without such vote and by correct 
coilstruction it had the effect of exempting the city of 13urhain from 
the public statute, assuredly so while the pr i ra te  act was in force and 
intended to corer, for the present at least, the entire subject." Bu t  not 
so liere, wlierc, as shown, the local act authorized a l'ond issue on 
approval of the voters, and the proceeds proving insufficient to meet the 
primary purposes of the local act, a current maintenance tax under the 
general act is directed to be laid to preserve and maintain the roads. 

Referring again to the County Road Act, it  appears that  when the 
additional tax is  required the commissioners are directed to 1:y it, and 
for a definite amount, as indicated in  section 3720, to be reduced only 
after an  investigation and finding by the State Highway Commission 
that  the fund to be realized by the required levy is  more than sufficient 
for tlie purpose. This being a clearly defined ministerial duty imposed 
upon the conlmissioners by the statute, mandamus is available to plain- 
tiffs and has been properly allowed. S p i t z e ~  v. Comrs.,  ante ,  p. 30;  
T ~ j r r c l l  c. I Io l lowa~l ,  182 S. C., p. 64;  Jones v.  Comrs.,  137 N. C., p. 5 7 0 .  

Tllcre is no error, and tlle judgment of the Superior Court is 
Affirmed. 

STEL1,A RIGGS v. NORFOLI<-SOUTHERN IiAILROAD COMPANY. 

(Filed 15 October, 1024.) 

1. Evidence--Expert Witnesses-Opinion. 
The opinion of a physician, test if~ing in a personal injury case, as to 

the effect upon the plnintiff of an injury caused by the negligence of 
dcfendnnt, i s  held, upon the evidence in this case to hare been properly 
received upon the trial. 

2. Carriers - Railroads - NegligenceEvidence-Questions for Jury- 
Trials. 

While a passenger upon a mixed train is required to use the proper 
degree of care attending upon travel of this character, it is also the 
duty of tlie carrier to exercise that degree of reasonable care incident to 
the increased risk to the passenger; and upon evidence tending to show 
that tlie conductor while helping a female passenger on such train with a 
baby at a regular station and assisting her to get to her smt  on the car, 
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signalled the engineer to go ahead before the passenger could reach the 
seat, thereby causing her to be thrown againt the arm of a scat and 
injured, the question of the carrier's actioliable ncgligerice therein is one 
for the jury. 

, ~ P I X ~ I ,  by defe~idai i t  f r o m  judgrneiit rendered by  Daniels, J., a t  May 
T e r m ,  1024, of P a a r ~ r c o .  

T h e  jury,  upon proper  issues, found  t h a t  plaintiff was injured b ~ -  the  
ncgligcilce of defciidaiit, as  alleged i n  tlie complaint ; t h a t  she did not 
contr ibute  to l l r r  i n j u r y  by her  on-11 iiegligc~ice, and  t h a t  she is  entitled 
t o  recorer froin tlefcnclant as  damages the  s n m  of $1,500. 

F r o m  j u d g ~ n c ~ i t  rendered, defendant appealed. E r r o r s  assig~ietl  a r e  
based upoli t w c p t i o ~ i s  ilotecl dur ing  t h e  t r i a l  to  evidence, aiid instruc- 
tions of tllc court.  

CO>NOK, cJ .  Tllcre is  e d e n c e  i n  the  case oil appeal  tending to s h o ~ v  
tha t  pl:~iiitiff n as injured n liile a ltassengcr on defendant's t ra in ,  a f te r  
d i e  llad p a s ~ c d  tlirough t h e  imokiiig car  illto tllc ca r  provided f o r  ladies; 
tha t  bc~forc slic \\ 21s ahlc to gct into n qeat she n a s  th ron  11 hy a, sudden 
mid violcilt jerli of the t ra in  against the i ron f ra inc  of a, scat, and  thus  
iii jurcd on licr ki im mlcl foot. H e r  ankle ant1 knee n e r e  srmllen a i d  
t ~ l l a r g c d  a f e n  clays t l ~ c r e a f t c r  n h e n  she was esamiiied by D r .  McCotter.  
?'lie dotator, i~i t rot lntwl  hy t h e  plaintiff as  a ~ ~ i t i i e s s ,  h a d  testified t h a t  
lie coultl i ~ o t  c l t~ t (~rn l i~ lc  frolil lijs cx ;~n~ina t io i l  1\11etller tl irre waq a frac-  
t u r e  of a bone or  n o t ;  t h a t  lie suspected a fracture,  and  n t l ~ i s c d  tha t  ail 
X - r a y  picture lte taken. 

Escrp t ious  1, 9 ,  3, and 4 a rc  to  the  o ~ c r r n l i ~ l g  by the court of defend- 
n~r t ' s  objections to  txvo questions :~tldrcs~ccl to this \\ i t~ icss  b~ t h e  plain- 
tiff, and  t h e  refusal of the  c'ourt to  strihr, cn t  tllc wit~less'  testimony 
follov iiig such questions. T h e  doctor n-as asked, if tlic j u r y  sllotlltl find 
ccrtaiil  fncts as  statctl i n  tlie questions, ~ r o u l d  h e  he ahlc to  f o r m  a n  
opiiiion upon  these facts  satisfactory to  liiinself as  to n hetlicr o r  not 
tlwrc n as a fracture,  and,  if not,  nlletlicr lie noulcl be able to  f o n n  a n  
opiiiioil a s  to tlie cstcnt of tlie i ~ i j n r y .  I I e  rcplierl i n  the iicgatirc, and  
thc.11 ~)roccctlccl to esplain why lie could not f o r m  such a n  opiiiion. 

There  n a s  exidence f r o m  vhic l l  t h e  ju ry  could find tlie facts  to  be as  
stated i n  the  q~wstions,  and  objections to  thesc questions were properly 
o ~ e r r u l c t l .  P a i ~ i ~ h  2.. R. R., 146 X. C., 125. T h e  witness h a r i n g  testi- 
fictl tha t  h e  could not upon huch facts  f o r m  a n  opinion satisfactory to  
llir~isc~lf, csplainetl to  tlie rourt  and  j u r y  why h e  could not do so. There  
\\as 110 w r o r  ill tlic r t fusa l  of defendaiit's motion to s t r ike out this  testi- 
mony. 
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Tlic fifth and sixth exceptions are  to refusal of the court to enter judg- 
ment as of nol~suit  a t  the close of the plaintiff's evidence and agaiii a t  the  
close of all the evidence. T h e  seventh exce1)tion was to refusal of the 
court to charge the jury as requested by the clcfcildant that '(if they 
believe all the evidence they will answer the first issue 'No.' " 

There was eridence from which the jury could find that  on 3 July,  
1022, tlie plaintiff with t n o  small cliiltlren, oiic six nlol~tlls old a i d  tllc 
other two years, m i i t  upon the defentlant7s trail1 at W ~ s t  Alliance ill 
Paiiilico County;  that  the coi~ductor assisted her ill gel ti11g upon the 
trail1 and knew that  she liad to pass through the sinoltii g car in order 
to get into the passeilger car ill which seats were provicl~cl for ladies; 
that before she reached a seat ill said car tlie train moved forward with 
a. suddeii and violei~t jerk, silatcliil~g her from her feet, n ~ l t l  c a u s i ~ ~ g  licr 
to fall against the iroii fraiiic of the seat, thus injuring her lriiee ant1 
foot; and that  soon after the illjury the conductor came into the car and 
was illforined by the plaintiff of thc occurrence, a i d  of her injury. The 
train was not ill motioii wheli she got on a t  the station. I t  started off 
quiclrly, after the conductor hat1 signalled the engineer to go alieatl. lTe 
followed plaintiff into the car, bringing her suit-case for lier. 

Tlie coilductor, the cngiiiecr a i d  two male passenger:; testified that  
there was nothing uuusual in the starting of the train--notliing more 
tlian usual i n  starting a iilisctl train. Both passengers, olle a witness 
for the plaintiff, a ~ l d  the otlier for defendant, testified that  plaintiff was 
t11ron.n tiown and injured wl i r~i  tlw train started, before she had take11 
a seat in the car. The  conductor also testified that  when he went into 
the car the plaintiff told liinl that  she n a s  hurt ,  and that  .shell the train 
a r r i d  a t  her dcstii~ation he assisted her to  her sister's Iiouse and sent 
a physician to sce her. 

There was evidence that  plaintiff was confined to her btd for fourteen 
days, and to her room for four weeks, and that a t  the time of the trial- 
nearly two years after she was i~ljuretl-she suffered pain:; from her h ip  
to her foot. 

There v a s  no error ill the refusal of the court to nonsu~ t  the plaintiff 
or in the refusal to g i ~ e  tlie i~istruction requested. 

The  plaintiff notified tlie conductor that  she wished tc get upon the  
train as a passenger. She had a t  this time in her arms a :six months old 
baby and was lcading by the hand a child of two years of ,ige. The  con- 
ductor took her suit-case and helped her to get upon the platform lead- 
ing into the smoking car. H e  knrw that  she must pass through the 
smoking car into the passenger car in which seats were provided for 
ladies, and that  she had two small children with her. The  enginccr testi- 
fied tha t  h e  stayed at the station until the collductor g a w  orders to go. 
I t  was clearly the duty of the condnctor to give the passeqger a rcJSOll- 
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able t ime witliiii wliich to  find a scat f o r  herself and  children aiitl not t o  
cause tlic trail1 to be niored un t i l  she llad such rcasonable time. There  
was erideiicc f r o m  xvhich t h e  i u r v  could find tha t  there  was a breach of " " 
d u t y  iii th i s  respect a d  t h a t  her  i n j u r y  was caused by t h e  fai lure  of tlie 
r o ~ ~ d n c t o r  to  g i r e  her reasonable t ime  t o  get to  a seat in  t h e  car.  T h e  - - 
case n a s  properly submit ted t o  tlie jury.  

T h i s  case is  easily distinguislied f r o m  Cscry 1 1 .  Il'nfXzns, 152 S. C., 
760, cited by  defendant's counsel. I n  t h a t  case t h e  plaintiff n as a pas- 
senger, mid n a s  thrown don11 by  t h e  s ta r t ing  of tlle t ra in .  I I c  was 
s tanding u p  i n  the  car,  near  t h e  door when tlie t r a i n  stoppcd at  a n a te r  
tank,  and  coiitinucd s tanding u i ~ t i l  t h e  t ra in  started. 111 this  case pl:iil~- 
tiff had  gone upon the trail1 a t  a regular  s ta t ion of tlic tlefendalit, and  
n a s  tlironil against the  a r m  of a seat by tlie suddeu s tar t ing of t h e  trail],  
bcfore she had talien a seat. T h e  conductor knew t h a t  she had  prccedcd 
llirri into t h e  ca r  v i t l i  two s n ~ a l l  cliildren. Wliethcr or not lie ga1 e her  a - 
rcasonablc tiine to  gct into a seat before signalling cngi i~cer  to  s ta r t  
t r a i n  n a s  a question f o r  t h ~  jury.  T h e r e  n.as e d e n c e  f r o m  ~ l l i c l l  tlic 
j u r y  could f i i~d ,  a s  they did under  the  instruction of the  rourt ,  t h a t  h e  
failed to  e i r e  her  such reasonable time. 

c 

Wliile i t  is tlie d u t y  of a passeilger, on a riiisetl traiil-that is, oile 
1~1atlc u p  of both passengcr ant1 freight  cars-with a ful l  k l i o ~ l e d g e  of 
tlie increased risks inc idc~i ta l  thereto, to  he cor respo~id i~ ig ly  careful i i ~  
guard ing  against i n j u r y  by  reason of t h e  risks incidental to t rarel i i ig  
U ~ O I I  s u ~ h  a t ra in ,  i t  is  110 less t h e  d u t y  of t h e  c o m p a ~ ~ y  carryilig pas- 
scngers 011 such a t ra in  to  exercise e w r y  reasonable care ant1 take c~ e ry  
r c a s o ~ ~ a h l e  l ~ r ~ c n u t i o n  against i n j u r y  or  danger  to  t h e  life of such pas- 
sengers, which tlie appliances f o r  t h a t  mode of t ransportat ion will admit  
of. -111 act m a y  be negligent o r  not, according to attenclant circurri- 
stances. i l l i f t h c l l  ?I. R. R., I 7 6  N. C., 645. 

Wc h a r e  examined defendant's exceptions Nos. 8, 0, 10, 11, and  12, 
and  find no e r ror  i n  t h e  illstructions c i r e n  or i n  t h e  refu5al to  give 
instruction requested by  deferidant. 

Ko rrror .  

IT'. R. GRACE & COMPANY v. J. H. 

(Filed 15 October, 1924.) 

1. Bills and Sotes-Negotiable Instruments-Renewal. 
A renewal note taken by a hank is not necessarily an extinguish~nent 

of the note it is given to renew, and nothing else appearing, the bank 
takes \\it11 notice of the infirmity, vhcn it has purchased the original one 
after maturity and the maker may set up the infirmity existing between 
himself and the payee named therein, who has negotiated it  to the bank. 
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2. Same-Holder-Infirmity of I n s t r u m e n t N o t i c e .  
While ordinarily one who has acquired a negotiable instrument is  

prima facie presumed to be a holder in due course (C. S., 3033), yet 
when the title is shown to be defective the burden is on him to show 
that he or some person under whom he claims acquired the title a s  a 
holder in due course. 

5. Sam-Prima Facie  Case-Fkaud. 
The principle upon which a n  unlettered person may not disclaim 

liability on a note signed by his cross-mark without requiring that it first 
be read to him, does not apply as  to those taking with notice of the fraud, 
vhen  the one who induced its excxcution by his acts of fraud, misrepre- 

' scntations or deceit, had fraudulently lulled him into a feeling of security 
and induced him to execute the instrument. 

4. Same-Evidence. 
Eritlence that an illiterate maker of a note was lulled Into security in 

siguing a negotiable instrunlent which had been fraudulently misrepre- 
scwtetl to him, is suficicnt as  to those taking v i t h  notic,? of the fraud, 
nitliout positive or direct assertions, when the fraud may be inferred 
from circumstances surrounding the transaction. 

Upon the evidence in this case : Held, a requested prayer for instruction 
was properly refused that denied the dcfense of fraud in t ie procurement 
of defendant's note. 

6. Bills a n d  N o t e ~ N c g o t i a b l e  InstrwnentscRenewaJ-Principal and  
Agent. 

The payee of a note acts as  the agent of the holder when with the 
latter's consent he obtains a renewal note from the maker thereof. 

7 Bills a n d  Notes-Kepotiable Instiwnent~Uorporatio~ls-Sliares of 
Stock-Blue-sky Lam. 

Where a note has been given for shares of stock solicited in violation 
of the Blue-sky Law, and the holder has acquired it  with notice of its 
illegality, he may not maintain his action thereon. 

APPEAL by plaintiffs f r o m  X i d y e t t e ,  J., a t  Apr i l  T w m ,  1924, of 
WAYKE. 

T h e  defendant executed the  following note : 

$164.58. Duss ,  X. C., 23 June ,  1921. 
November 1, 1922, a f te r  date, I, we, o r  either of us  promise t o  p a y  

to t h e  order  of Seminole Phospha te  Company,  a t  t h e  E'irst Xa t iona l  
Bank ,  D u n n ,  N. C., one hundred sixty-four and  58-100 dollars, f o r  d u e  
received, negotiable a n d  payable without  defalcation or  discount, with 
interest, a f te r  matur i ty .  E a c h  of the  makers  hereof, a n d  t h e  endorsers 
hereon, waive demand,  notice and  protest on th i s  note, and  guaran tee  
t h e  payment  of th i s  note a t  m a t u r i t y  o r  a n y  t ime  thereaft2r.  I n t .  a f te r  
maturi ty .  
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Also the following paper : 

STOCK PURCIIASE BLANK. 
Mines : Groom, Fla.  

THE SEMINOLE PIIOSPIIATE GO., 
Goldsboro, AT. C. 

I hereby purchase from the Seminole Phosphate Company t h e e  shares 
of the capital stock of said company, a t  one hundred dollars per share 
( l x r  d u e ,  $100.00) ; total, three hundred dollars. Payment for above 
stock to be as follows : Note due You are authorized to attach 
the abore stock ccrtificate to my  note or notes giren on account of this 
purchase as collatcral security, if you so desire. S o  conditions or 
agreements, other than those printed herein, shall be binding, either 
upon the purchascr or said Seminole Phosphate Conipariy ; and I certify 
that  I have read this contract and understand the same. 

Witness my hand and seal, this 8 September, 1021. 
J. 13. (his X mark) STRICKLLS~.  (Seal)  

The  payee elidorsed the note in blank and deliyered i t  to the plaintiffs 
as collntcral security. It was taken in renewal of a former note given 
by the defenclant to the Seminole Compnny and transferred by endorse- 
ment to the pIaintiffs after maturity. The plaintiffs' cashier testified 
that the original note had becn placed with the Sa t iona l  Bank of Golds- 
boro and had been withdrawn by the Seminole Company, n hi& had 
arranged the rene\val; that  the Seminole Company had authority to 
collect the note, hut not to renew it, but that  the plaintiffs had accepted 
the note in  suit, knowing that  its r e n e ~ ~ a l  had been procurcd by said 
company. I t  was admitted that  the original note had been giren for 
the 11~1-chase of stock in the Seminole Company; that  tlie plaintiffs had 
bought it for value, after maturity, and that the note sued on had bcen 
giren in reneival and had gone ihto the lmnds of the plaintiffs before 
m a t u r i t ~ .  

The  defendant alleged that  the original note had been obtained by 
fraud and transferred to the plaintiffs after maturity, and contended 
that  i n  this suit he could set up against the plaintiffs tho same defenses 
he could have set up  in a suit on the original note. 

T h e  following verdict was returned : 
1. Was the defendant induced by fraud to execute the original note 

given for the stock? Answer : Yes. 
2. I f  so, did the defendant waive said f r a u d ?  Answer: KO. 
3. Did the plaintiffs take the reneval  note in suit without a knowl- 

edge of any defect ? Snswer : Yes. 
Judgment for the defendant. Appeal by the plaintiffs. 
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Kenneth C.  Royal1 and D. 6'. Boney for plaintijrfs. 
I'oung, Best & Y o u n g  for defendant. 

I ~ D A A I S ,  J. I t  is admitted that  the plaintiffs took t l ~ e  note in suit 
before i t  was overdue, for good fa i th  and value, and without knowledge 
of any infirmity. I t  is therefore contended that  the plaintiffs are 
holders in due course and entitled to judgment. C. S., 3033. Every 
person is  deemed prima facie to be a holder in due course; but when i t  
is shown the title of any person who has negotiated the instrument was 
defective, the  burden is  on the holder to prove that  he, or some persou 
under whom he  claims, acquired the title as a holder in due course. 
C. S., 3040. T h e  plaintiffs admit they purchased the original note 
after maturity, and the verdict shows that  its execution was fraudulently 
procured. Consequently, the plaintiffs held the first note subject to the 
defendant's equity. Wilkins-Ricks C'o. I > .  Il7e1ch, 179 S. C., 266. The  
question is whether such equity may be plpaded against the plaintiff5 
in their suit on the second note. 

The parties admit that  the note in coiitro\ersy n a s  gil-ell in renewal 
of the original. As applied to negotiable instruments, the word 
" r e n e ~ ~ d , "  or "renewed," signifies more than the  substitution of one 
obligation for another. I t  means the substitution in place of one engage- 
ment of a new obligation on the same terms and conditions-that is, the 
reestablishment of a particular contract for another pmiod of time. 
I iedy  v. Petfy, 54 N. E. ( Ind . ) ,  798; Sat ional  Bank  v. Ftcliett, 50 S.  E .  
(Ga.), 396; Griflin v. Long, 131 S.  TIT. (Ark.) ,  672; f l yman  v.  Devrrczu, 
63 N. C., 624; Kidder v. McIlhenny ,  81 IS. C., 123;  Bank v. mal l ,  174 
N. C., 477. I n  8 C. J., 443 (656), it  is said:  "Where a note is given 
merely in renewal of another note, and not in paymeni, the renewal 
does not extinguish the original debt nor in any way chinge the debt, 
except by postponing the time of payment." Bank v. B ~ i d g e r s ,  98 N. C., 
67. I f  the second note be given and accepted in payment of the debt, 
and not in renewal of the obligation, a different principle will apply. 
Wilkcs v. Xi l ler ,  156 h'. C., 428; Collins v. Davis, 13:! N. C., 106; 
Smith v. Bynzcm, 92 N. C., 108. The  first note was surl-cndered. i t  is 
t rue ;  but the plaintiffs' admission that  the note sued on was accepted in 
renewal is inconsistent with any suggestion that  the original debt was 
thereby extinguished. 

The  Seminole Company, no doubt with the plaintiffs' consent, ~i- i th-  
drew the former note from the National Bank of Goldsboro for the pur- 
pose of having it renewed, and the plaintiffs accepted the renewal note 
with full knowledge of the facts. I t  is apparent that  in renewing the 
note the Seminole Company acted as the plaintiffs' agent, ctnd that, with 
respect to the defense pleaded, the plaintiffs are in no better situation 
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tlian they occupied when they became the holders of the original note. 
They did not become holders, in due course, of either paper;  and tho 
renewal i~ote,  i n  like manner with the original, was open to the defense 
of fraud.  That  is, as between the defendant and the Seminole Company, 
a i d  as agai~lst  the plaintiffs, who ~ t e r e  not holders in due course, the 
second note was subject to the defense which might have been made 
against the first. Tyler v. Anderson, 6 N. E. ( Ind . ) ,  600; H u n t  v. 
Rurnscy, 9 J,. R. .I. (hlich.), 674; A d a m  v.  Ashman, 53 Atl. (Penn.) ,  
7 .  Tlie principle is recog~iized by Bigelow, C. J., in i'iazcyer 7:. TVis- 
1 )  d l ,  9 Allen (Xass.), 39. I t  will be observed that  the paper in suit is 
]lot a s t ~ o ~ i d  note, unrelated to the first, and executed to the plaintiffs 
:is endorsees, for  value and without notice, as in C'aloert I ! .  TT'?llianzs, 
64 N. C.. 168. 

The plaintiffs took other exceptions, ~ t l i i ch  refer to the charge on the 
]>sue of fraud. I t  is iiisistetl that the alleged representatioi~ n a s  harm- 
l ~ i s ,  that i t  was not relied on, and that  the element of fraud was not 
tliiclosed by the evidence. 

The defentlai~t testified that  11e could neither read nor write, and that  
the agent who had sold tlie stock told him that  the paper which he then 
tlclirercd was a certificate of stock. "He told me that the paper he left 
11 ~ t h  me was stock." The conduct of the agent cannot be justified or its 
t4Fec.t ~ieutralized by proof that the certificate was attached to the note 
~r l icn  the retelltioil of the certificate was a material factor in the con- 
summntion of the fraud. 

Tlie plaintiffs requested this instruction : "If the defendant signed 
his ~ i a n ~ e  to tlie stock-purchase contract introduced in evidence without 
a ~ k i n g  the same to be read to him, h r  is bound by the terms thereof; 
a~i t l  since the contract is not evidence of fraud, you should answer the 
sccond [first] issue 'KO.' ) )  The  instruction n a s  substantially given, 
and then modified by the words, "unless sonwtliing was done or said by 
tlie agent of the company to lull him into security or throw him off his  
guard." .Is argued by the plaintiffs, it  is the duty of an  illiterate per- 
son, before signing a paper, to have i t  read to him, and as a general rule 
his failure to do so is treated as negligence, for  which the lam affords no 
redress; but this principle does not apply in case of fraud or false rep- 
rrsentation, by which the person signing the instrument is lulled into 
wcurity or thrown off his guard and deceived. Gri@n u .  Lumber Co., 
140 S. C., 514; Leonard 7%. Powel. C'o., 155 N. C., 10;  Pittman v. 
Tobacco Growers Assn., 187 N. C., 340. The plaintiffs admit that  the 
nlodified iristruction is  correct as an  abstract proposition, but contend i t  
is not supported by the evidence. An instruction which is  not based on 
sufficient evidence is erroneous (Williams v. Harris ,  137 N. C., 460)) but 
n-r think there is evidence tending to show tlie defendant was thrown 
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off his guard. Positive or direct assertion to this effect is not required; 
proof of circumstances from which the jury may reasonably infer the 
fact is sufficient. 

The  jury were instructed to answer the second issue "No," if they 
believed the evidence, and the plaintiffs excepted on lhe ground that  
the defendant, knowing the  paper he held was not a certificate of stock, 
retained i t  for more than a year without complaint. The  defendant did 
not discover the fraud until after he  had executed the renewal note 
(Gilpin v. .Machine Co., 29 L. R. A. (N. S . ) ,  477), and did not treat 
with the plaintiffs after such discovery. McDowell v. Simms, 41 N.  C.,  
278; Alexander v. Utley, 42 N. C., 242; Knight v. h'oughtalling, 85 
N.  C., 17, 31. H e  has not brought suit for rescission, but asserts his 
right to an  equitable defense in the plaintiffs' action a t  law. Besides, 
the plaintiffs cannot escape responsibility for the fraud on the ground 
that  the defendant was negligent, because the e~ idence  shows, and the 
verdict has established the fact, that  the agcwt resorted to means calcu- 
lated to induce the defendant to forego inquiring into tht? f raud,  Miller 
v. Nateer, 172 N. C., 401, 406. 

We have considered all the plaintiffs' exceptions, and find them 
untenable; but there is another ground on which the judgment should 
be upheld. The  contract of subscription did not comply with the pro- 
visions of section 6367 of the Consolidated Statutes. The  note, there- 
fore, mas not enforceable against the defendant by the Seminole Com- 
pany, and likewise is not enforceable in this action, for  the reason that  
the plaintiffs, as me have said, a re  not holders in due course. Bank v. 
Felton, post, 384; llliller v. Hozuell, 184 N .  C., 119; Glenn v. Bank, 
70 N. C., 191. 

We find 
KO error. 

- 

COMMERCIAL NATIONAL BANK V. A. B. WESTER. 

(Filed 15 October, 1024.) 

Bills and Sotes-Negotiable Instruments - Infirmity - Holder-Prima 
Facie Case-Evidence. 

While a holder of a negotiable instrument regular on its face is prima 
facie presumed to he one i n  due course, he is required to shorn that he 
has not obtained it with notice of a prior infirmity therein  hen evidence 
of the infirmity of the instrument is introduced on the trial, and under 
such conditions the question of such notice is one for the jury. For the 
effect upon the negotiable instrument giwn for shares of stock in a 
corpor~tion solicited in violation of the Blue-sky Law, see Ban7~ and  Trust 
Go.  v. Felton, post, 384. 
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APPEAL by defendant from Grady,  J., and a jury, AIarcli Term, 1924, 
of WAKE. 

C'. '1. Gosrzey and J .  -11. B r o u g h t o ? ~  for plainf i f .  
S. Y .  Gulley f o ~  defendant. 

C'LIRKSOS, J. The  issues submitted to the jury and tlieir nIisn.crs 
thereto are as follons: 

"1. TVas the execution of the t n o  notes referred to in tlie pleadings 
procured by false and fraudulent represei~tatioiis as allfgcd in the answer 
of dffendant ? h s m r  : P w .  

"2. I f  so, did tllc plaintiff acquire said iiotcs in due course for value, 
and before maturity, ni thout actual notice of said false and fraudulent 
representations ? h s n  er : Yes. 

''3. L\t  the time of execution of said notes did the snlcsmnn of the 
Cuinberland Rai lnay and I'oner Colulmiy deliver to the defendant a 
contract in accordance nit11 section 6367 of C'orisolidated Statutes? 
AI i~s \ \  cr : S o .  

"4. I f  not. did the plaintiff liave mt i ce  of wid fact ! A\lis~rer : No. 
" 5 .  I11 what amount, if any, is defcndnnt indebtcd to tlic plaintiff 011 

: t t~ouii t  of said notes ? h s n  er : $1,000 n it11 interest.'' 
rpo11 the coliclusion of tlie cvidence tllc court below i~~.trncted the jury 

that if they bc>lic\ cd tlic (,\ iiltwce and foul~tl  tlir facts to hi. as teqtified 
to hy the W ~ ~ ~ ~ C S S C R ,  th(dy T I O U ~ C ~  ansxver the first issue, "Ye-," the second 
issue, ('Yes," tlie third i i sw ,  T o , "  t l i ~  fourth iszue, "So," autl tlw fifth 
issue., "$1,000 rr it11 intcrcst." 

T o  the instructio~is of the court belon, nit11 reference to the second 
an(l fifth iswcb, thc defendant escepted and assigned error. TT'e tliilik 
there n a s  error. From the record there was er-idelice to he sulmiitted to 
the jury that tlie notes sued on n e r e  procured hx fal ic mid frnurlulwt 
represcnta t io~l~  of the agent or snlesiilan of the Cuii lberla~~tl  Railway and 
Pon-er C'ompany. The  learned judge ~ v h o  tried the ca+c so tllought. I f  
tlierr n a s  e\itlei~ce, i t  is well settled i11 this State that  "upon proof of 
frantl or i l l rgali t-  bring offered, hurtlen i; shifted to lloldcr, a11t1 he 
liiuht s h o ~ r  that he r c c ~ ~ i ~ c c l  tlin iilstru~ncnt hona fide and for ~ a l u e . "  
IIccnX C. Sllerron, 196  S. C., 200. 

This  matter is so nell  stated in X o o n  1%. Sitnpsor,, 170 S. C.. 336-7, 
by A1l lcn ,  ,I., that  n e  rcproducc i t :  "111 7'1.1151 ( ' 0 .  C. U c ( d ,  l G 7  S. C., 
2 6 6 ,  the Court said:  'Our negotiable iilrtiunie~it 1:1w is s i m p l , ~  the cotlifi- 
cation of the common law, and u n d ~ r  both the statute and the co1111no11 
l a ~ v  tlie possession of a ~icgotiablc instrument b -  the eiidorsce, or by a 
transferee n l ~ c r e  i~lclorsciiicnt is not nccesiarg-, imports prima facie that  
lie is the l an fu l  o\vncr and that  he acquired it before maturity, for 
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value, in the usual course of business and n.it1iout notice of arig circnrn- 
stances impeacliing its validity. Xotl i i~ig else appeari l~g,  this entitles 
the holder of n negotiable i~istruii ie~it  to mai~itai i i  an action up011 it. 
By 1xese11ting t l ~ c  paper, in case duly ciiclorsed, tlie p1ai1 tiff made out a 
prinia facie cncc, that  is, a case sufficiellt to justify a 7.erclirt for him 
011 the first issue.' This p r i n ~ a  facie case 111ay be rebutted. Tlie rule is 
tliffercnt ~vliere it is s l lo~rn that  the title of the person xlio negotiaiecl 
f71c  i m f ~ w ~ ) l ( > ~ t  is dcfcctive [Rev., see. 2408 (C. S., 3040)], and his title 
is dc fec t i~e  i f  'lie obtained tlic i~istru~lici i t  or ally signature thereto by 
fl-autl, duress or force and f tnr ,  or other unlawful means, or for ail illegal 
consicleratioii, or nheli lie nrgotinttd i t  i n  brwcll of faitli or ulidcr such 
circumstn~~ces as amowit to fraud.' Rev., sw. 2204 (C.  S., 3036). 111 

such case, ~ \ l ie i i  it  is slionn that  the title of the person ~ v h o  negotiated 
tlie instrument is defective, or there is evidence of tlie fact, ' I t  is ncces- 
eary for a rccowry by one claiming to be the holder in due course to 
slion. by the grcatcr n.ciglit of tlie evidence that he acquired the title 
(1)  before matur i ty ;  (2)  in good faitli for value; (3)  ~v tliout notice of 
any i~if irmity or defect in tlie title of the pc3rson negotiating it.' X f g .  
( " 0 .  2 % .  S U H I V ~ C K S ,  143 S. C., 1 0 s ;  S m a t l z e ~ s  21. H o t e l  GO., 168 S. C., 69 ;  
U u ~ t l i  1 ) .  F o u ~ ~ f ( i i i l ,  14s S. C., 500 ; h'~zl11; V. B K L M ~ I ,  1G5 S. C., 344; 
I l a n k  c. Drug Co. ,  166 S. C., 100." 

I t  was said in S f ~ d i u g  X i l l s  1 ' .  X i l l i i l g  Co.,  184 Y, C., 463 : "For the 
cwor, as i~itlicatctl, in d i r e c t i ~ ~ g  a T crtlict on evidence f .om vliicli dif- 
fcrciit inferences may bc tlrnwil, n e  are of opi~iion that the cause must 
be submitted to anotlier jury." 

The ('Bluc-Sky IATT" tlcfcnse n c  h a ~ c  considered in P l a n f e ~ s  Bar17c 
a n d  T ~ ~ u s t  Co. 1 ' .  F c l f o n ,  pos t ,  3% 

I t  is of i l l tc re~t  to note in tlie record tlie testimony of one of the 
vitncsscs for dcfentlant, 011 cross-c~snminatio~l: ('I h a r e  been a farmer 
ant1 mercliant ill Frmilrlin County, accustomed to notes and papers; did 
huqiness ~vi t l i  bn~iks and storcs. Have been a. director i n  one bank since 
its organization. I linew what a note was, and have lcayned a lot about 
notes since. I did not think I was going to get soniethiiig for nothing. 
I t  x a s  picturctl to us to be pretty, and that man liad the gift of gab, 
ant1 a lot of times a man can orcrpowcr you. I f  the Christian religion 
liad fire or six m m  like tha t  going around preaching the gospel they 
coul(1 soon Cliristim~ize the ~.iliolc ~rorld." 

"Now the scrpent was more subtle tlian any beast of the field." 
Geaesis, ch. 3, part  verse 1. 

For  reasons given there must be a 
Sen .  trial. 
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(Fi led  15 October, 1024.) 

Idills a n d  Sotes-Scgotiable Instruments - Statutes - Blue-sky Law- 
Illegality-Due Couiw-Sotice. 

\\'l~erc n note is given fo r  shares  of stock, sold in violntiol~ of the  Bluc- 
Sky I,a\v, C'. S., G X 7 ,  i t  is  roitlnblc olily, and  n I . C C ~ T - C ' L . ~  111ily be had 
tllercon by a 11urc.lrasc~r f o r  vnluc, in due  course, in good f:ritll. \ ~ i t h o u t  
ilotice of tlicl illc:.:rlity of the i l ~ c t ~ w ~ i t l n t .  UUUJC 'I. 2'1.l1.st Co. i'. F e l t o ~ ! ,  
po,Yt, :m, 
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The  note sued on being illegal and voidable, not void in  not complying 
with C. S., 6367, and the jury having found that  the plaintiff bank was 
the holder of the note in  due course, without notice of the illegality, 
bona fide for value and before maturity, and the charge of the court 
below admittedly from the record to be in  accordance with law, this 
case is governed by the principle laid down in Plantem Bay~li and T r u s t  
Co. v. Felton, post, 384. T h e  illegality is a defense bet1re.n the original 
parties, but not in the hands of a purchaser in due cmrse, without 
notice, bona fide, for value and before maturity. 

F o r  the reasons given, there is  
No error. 

EI.ROY BAILEY v. J. RT. BARKES. 

(Filed 15 October, 1924.) 

Appeal and Error-Fmgnentary Appeals-Judgments. 
An appeal from the intimation of the trial judge that up011 the erideiicc 

the plaintiff could not recover n part of his demand is l)reniature, and will 
be dismissed in the Supreme Court, the course to be pnrsued in such 
illstai~ccs is to proceed to final judcment and then appeal nnder plaintiff's 
c\;ceptiori should the matter still be adverse to him. 

-1 r raa~  by plaintiff f rom C'cd~;erf, J., at l l a y  Term, 1924, of 
Co~uarnus .  

Civil action to recover the procccds derixecl from a sall: of a crop of 
stran-berries upon which plaintiff clain~ed to hold a lien and cllattcl 
mortgage. 

r 7 l l ~ e  agreement in qucstion was made to secure advances amounting to 
$1,610. Of this amount, $1,272.31 n a s  for back accounis of prerious 
years; 82GT.72 was adranced under the paper, and only $198 n as acl- 
~ a n c e d  after or a t  the time of its cxccutioii. 

ITpon illtimatioil from the court that  he 11 o d d  hold the paper-writing 
to be simply an  agricultural lieu for a t l ~ m ~ c c s ,  and that  the plaintiff's 
rccol-cry nould be limited to $193, the plaintiff submitted to a nonsuit 
and appcded.  

STACY, J. The  nppcal must 1 ) ~  ( l isnliwd 011 aut110rit~- of C h a i ~ d l e r  2,.  

V i l l s ,  172 K. C., 36G. 
Bcfore a plaintiff can resort to a nonsuit and h a w  ally lvoposed ruling 

of tlicl trial court rc~iewccl on appeal, the int imatio~l of opinion must 



N. C.] FALL TERN, 1024. 379 

go to the  whole case and  be of such a n a t u r e  a s  to  defeat a recovery. 
Robinson v. Duughtry,  171 K. C., 200. 

" I n  order  t o  avoid appeals based upon  t r i ~  ia l  interlocutory decisions, 
t h e  r igh t  thus  to  proceed (suffer  a nonsuit and  appea l )  h a s  been said 
to app ly  ordinari ly  only to cases ~ v h e r e  the  ru l ing  of t h e  court strikes 
a t  t h e  root of t h e  case and  precludes a recovery by  t h e  plaintiff." 
TTTulker, J., i n  Hayes v. R. R., 140 N .  C., 131. 

"The  adverse int imation should be of such a kind t h a t  i t  is  f a t a l  to  
thc case of tlie p a r t y  against  whom it is  made. It mus t  be directed 
against t h e  r ight  to  recover a t  all, leaving 110 chance, in l a x ,  f o r  him 
to succeed before t h e  jury." X c K i n n r y  ?;. Patterson, 174  N .  C., 483. 

Plaintiff should have noted his  exception a n d  proceeded wi th  his  case. 
IIc submitted to a rlolisuit p m n a t u r e l y ;  and, under  t h e  estahlishcd ru le  
of procedure, n e muqt dismiss h i?  appeal.  X e w i c l ;  P.  Bedford, 1-11 
N. C., 504. 

, ippeal  dismissed. 

(Filed 13 October, 1021.) 

1. Roads a n d  Highways-State Highway Con~mission-County Commis- 
sioners-Contracts. 

The State Highway Commission and the county boards of commis- 
sioners are alike agencies of the State for the building and maintenance 
of public roads, with statutory dift'erences as  to ~ i a t i o ~ i a l  and cour~tr  
highn.ays, etc., 2nd may contract with each othcr relative thereto in 
nccorclal~cc with provisioris stated bj- tlie statutes on the subject. 

2. Samc-Necessary Expenses-Contribution of Moneys by Counties. 
Wl~erc  r1ir.w are h1.o routes by which the State Hiyhw:~$ Comnission 

may construct a ~ ~ d  maintail1 a llational liigh~vay from n county scat, 
and by one of then1 largely traveled it  \\-ould relicvc the county of great 
cost in niainten:lnce, ant1 in the straightness of curves relieve the road 
ill certain places of dangerous conditiolis, and also large espe~iditurc for 
a brid,ccl, ctc., if sucli route Kere accq~tecl and constructed and niaill- 
tained by tlie State Highway Corun~ission, it  is ~ i t h i n  the discretionary 
1)owers co~~ferrecl by the statute for the county to pay from its gellrral 
fund, a s  a necessary county expense, the larger cost of this route over 
the other upon an agreement made to that eRect. 

3. S a r n ~ C o n s t i t u t i o i i a l  Laxv-Statutes-Secessary Expenses. 
The building and maintenance of ~ u b l i c  roads of a county is a neces- 

sary county eLpense, and being authorized by qtatute the question is not 
required by the Conqtitution to be submitted to the voters for apllrovnl. 
Const., Art. T I I ,  see. 2 ;  C. S., 1297 (18), (19) ; C. S., 1325. 



380 I K  T H E  S U P R E N E  COURT. [lSS 

4 .  Same-Repealing Acts. 
Chnpter 1S9, Laws 1919, brought for\varcl in C. S., SUS0-350S, is rel~ealed 

by. t l~e  laws of 1021 in so far as the former conflict with the latter act, 
and under the latter lmwr  is conferred oil tlie State Highway Commis- 
sion to take over county high\vays as n part of the national highway 
system of roads ul~on sucli terms and agrt,en~ei~ts \\.it11 the county com- 
missioiicrs as uiay be made by them :IS authorized by tlir: act of 1021. 

CIVIL ACTIOS, heard on return of preliminary restraining order, on 
19 June ,  1924, before Gratly, J., holding tlic: courts of Eerenth District. 

The  action is by certain citizens and taxpayers of V:ake County to 
restrain defendant board from contributing $41,500 tc~nards  the con- 
structiou or rene~val and repair of the  road leading from Raleigh east 
tlirougl~ the county of Wake, being known in time past as the old Ta r -  
horo Road and designated also locally and in the record as the Mil- 
burllie Rontl. 011 tlie licaring tlie court entored judgme it as follows : 

Tliis cause conling on to be heard upon complaint, answer and afficla- 
vits, and upon plaintiffs' prayer for an  i~ijunction until the final hear- 
ing enjoining and restraining defendants from contributing $41,500.00 
t o ~ ~ a r t l  the construction of what is described in the pleadings as the 
Milburnie Road;  and the court har ing  given a full hearing, and being 
of tlie opinion, upon the admitted facts in the case, that  plaintiffs are 
not entitled to an ii~junctioii to the hearing, and not entitled to the relief 
prayed for in their complaint : 

Sow,  tliercfore, it  is ordered, decreed and adjudged bj. tlle court that  
the preliminary restraining order hereinbefore granted Le and the same 
is hrreby dissolretl, arid that  tlie action be dismissed, the injunctire 
rclicf being the basis of this action. 

It is  further adjudged that  d~fendan t s  recol-er of t h ~  plaintiffs and 
the kurety on their prosecution bond the costs of the act on, to be taxed 
by tlie clerk of the court. 

Tliis is tlle final judgment in this action. 
IIESRT -1. GRADT, Jud,ye  Presiding. 

Pl:tintiffs, har ing  duly excepted, a p p e d ~ l .  

R. X. Simms for plainfiff's. 
2'. J .  Olive and Pou d Pou  for defendants. 

HOKE, C. J. I n  tlie location of route So. 90 of the State highway 
system, running from Raleigli tlirougli Wake County and into the 
castern section of tlie State, thcre n7ere two routes suggested and avail- 
able bet~veen Raleigh and tlie t o v n  of TITendell, about 18  miles east-one 
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k~lo~vi i  locally as the Milburrlie route, and the other the Pool route- 
hoth 1)cing public Iliglinays, for the repair :iiicl maintenance of nhic~h 
the county of TFTake is respo~isible. From a perusal of the pleadings 
:111d affida~ its it rcasollably and satisfactorily appears tliat n l d e  the 
t ~ v o  routes are about the same distallce, the upkeep and niainte~iance of 
tlic 3lilburnie Road is a rnucli greatcr Lurtlen to the county of Wake, 
m~t l  its p r ~ s e n t  condition is such that  extensire expenditures are prey- 
c~ntly desirable, if not necessary, to  put said way in a w f e  wild proper 
rendition for travel. -lrnong the challges coi~sideretl prcscrltly desirable 
aud ilccessary in tlie near fu ture  were the rcmoval of somc da~rgtrour 
curl cxs in the road, tllc substitution of substantial and adequate bridges 
ovcr Nrusc River and Crabtrcc Creck, and also the  removal of a daiigcr- 
ous grade wossing o ~ e r  the Xorfolk Soutllersl Railway; that  tlie :~dol)- 
ti011 of the upper or Milbuniic route, and of making the same a part  of 
the State h ighnay systein, would reliere tlie county of the large espeiltli- 
ttues rcquirccl hy the above altcrationi, as ncll  as from the exacting 
burden of m:rintainiug the road ill thcl f~ i tu rc .  I t  f u r t l l ~ r  appear., 
liy offirial survey arid cstiniatcs, that tlic c8o\t of the X l b n r n i e  route 
\\ill  csceecl that  of the Pool routc b r  tlic* amount of $41,500.00, but 
that tlie nen antl coinrnotlious Ilard-wrface road to be built by tlicx 
Highway Corilnlission on the foriner nould be of greater serviw to 
much the larger nuinber of the citize~is of Wake County thmi on thc 
o t h t ~ .  111 the pres~ilce of these contlitiolis, tlie State T I ighw~y  C o n -  
mission adopted the hlilburnie or upper road from Raleigh to Wenclell 
a s  part of ioute 90 of tlie State liiglluay systeiil, on defcmlnnt l~oard  
agreeing to contribute the $41,500.00 as a proper liability mid propor- 
tin11 of the cost of col~strt~ctioii and repair to he boswc. by the county of 
ST'ake. I t  is objected for apprllants tliat the coirmiiraiol~ers are ~ ~ l t h o u t  
pon cxr to make the coiltributioii, same not being for :r uecessary esprwre 
of the coui~ty,  and 110 T ate of tlir people Iiaving hecw takcii thercon ; 
but, in our ol)iliion, the objection cannot he sustaii~cd. Uuless other- 
wise directed hy mprrss legislation, the s u p e r r i s i o ~ ~  : ad  control of 
county roads and reiponsibility for their construction and maiilte~inilce 
is placed with tlie hoard of coinnlissioners. I t  is so provided in our 
('oi~stitution and c lnpl ln4~cd 117 the general legislation on the subject 
(Constitution, 12rt. \TI, see. 2 ;  (2. S., 1297, suhsecs. 18-39); and 
ill C. S., 1325, these boards are  "in\ested nit11 full power to direct 
thc application of all nlorlcys arising by ~ i r t u e  of ( this  chapter 24) 
for the purposes therein ~iioiltioiied, antl to any other good and news- 
sary p ~ ~ r p o s e f o r  tlir use of the county." So all-pervading and insist- 
cnt is tlic power of county cornmissioners on the question of public 
roads tliat, although special legislation may disclose a purpose to supcr- 
1-ise and control the inatter of roads by other boards, as the tonnship 
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system, unless clearly forbidden by such legislation, the county commis- 
sioners could lend proper aid to this effort by appropriating general 
county moneys for the purpose. B U ~ C ~ L  v. Comrs., 1.59 N. C., p. 335. 
And it has also been uniformly held that in the exercise of these powers 
the construction and repair of the public roads are a ntcessary expense, 
not requiring the approval of a popular vote. Woodall v. Highway Com- 
mission, 176 n'. C., 377; Davis v. Lenoir, 178 N. C., 6138; Hargruve v.  
Comvs., 168 N. C., 626; ~1Iurphy  v. W e b b ,  156 N. C., 402. I t  is urged 
against the esercise of such power in  the present instance that when the 
Nilburllie Road is taken over by the Highway Cornmimion, such com- 
mission is given full control, and it is then 110 longer a county road; but, 
as s h o ~ ~ - n  in the evidence, this was a public road, a part of the county 
system, and for the repair and upkeep of which the county was liable. 
Cnless and until it is taken over by the State Commissicq it constitutes 
a county charge. And me see no reason why, in  the exercise of their 
powers concerning it, the county commissioners may not provide by 
contract a way for the continued and reliable upkeep by the State Com- 
mission, and thus relieve the county of the incidental burdens. True, 
v e  would be slow to hold that county cornrnissioners could make an 
arrnngement with some nonofficial board by which they would under- 
take to absolve themselves from their governmental duties in the matter, 
but this present arrangement is with a governmental body, also under 
the control of the State, and which, by the acts of its creation, is given 
full power to take over roads and stipulate for the terms in which they 
will do it. Chapter 2, Laws 1921, under which the Highway Commis- 
sion is operating, and entitled "An act to provide for the construction 
and nlaintenance of a State system of hard-surfaced and other depend- 
able roads i11 the State," etc., shows a purpose throughout to encourage 
cobperation between the State Comn~ission and the county authorities. 
I n  section 18 power is given to make contracts with county commis- 
sioners and road-governing bodies for hiring convicts and procuring 
material and for constructing the highways. I n  seciion 14 county 
autl~orities are empowered to build hard-surfaced road!; under specifi- 
cations of the highway con~missioners, who may contract to reimburse 
the county for the expense. And in section 10, subsection c, it is author- 
ized to acquire, by gift, purchase or otherwise, any road or l~iglzzmy 
that may be necessary for the State system, under a proviso that the 
State Comnlission may not pay out anything to count es for existent 
roads; and in subsection g the commission is empowered "to assume full 
and exclusive responsibility for the maintenance of all roads, other than 
streets in towns and cities, forming a part of the State highway." 

These municipal boards, as we have uniformly held, ire, in matters 
governmental, mere agencies of the State for the convenience of local 
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atllninistration in dehignatecl portions of the State territory; and in  the 
cse~.cisc of their o r d i ~ ~ a r y  g o r e r n m e ~ ~ t a l  function they are subject to 
almost unliniitetl 1egi.lati~e control, except nhen  restrained hy consti- 
t u t i o ~ ~ a l  prorisions. Under the Highway Act, i t  xvas perfectly compe- 
tcut, tlierefore, for the Legislature to authorize, as they have done, the 
acquisition of thew roads, and by the same token the county board is 
allo~retl to c o ~ ~ t r a e t  with them for its purchaqe, maintenance and upkeep 
of the road for ~ \ h i c l i  they were then responsible. Granted the polver, 
it is fully cstahlisl~ed that  its discretionary exercise is for the con~rnis- 
sioners, and the courts are not permitted to interfere unless their action 
is so unreasonable a3 to amount to an  oppressive and manifest abuse. 
I 'cicrs I , .  I l i gh l i c l y  Cumr~/ i s s ion ,  13-1 N. C., p. 30;  L e e  v. TT'aynes~~ille,  
1 %  S. ('., 1). 26.5 ; S t z ~ f o n  1 ' .  h o d  C'omvz/Ctee, 138 3. C., p. 180-188; 
1l7uril i , .  ('on11.\., 1-16 X. C. ,  13. 234; I7rodtzcr.l: v. G r o o m ,  G-2 S. C., p. 244. 
A l~ l t l  liot only i, t l ~ e r c  no a l ~ u ~ e  of po\\rlr tliscloscd in this record, but by 
the clc&ctl 71 piglit of the e\ itlence the comnlissioners ha1 e made an  
ad~nn t : lpcou~  co~itract ,  providing for thc county a fine liiglirmy and 
r c l i c~~ ing  it of the I)urdeu a d  expense of further keeping up the road. 
T c  li:l~ c not bcm in:rtl~ rrtent to t l ~ c  position of appellec that ample 
lioner to ~ualie this contract is conferred. C. S., 3580 to 3503, etc. 
Tllcqe se~ ' t i o l i~ ,  110rr(~~ er, are talien from chapter 180, L a n s  1910, the 
first II ighn ay , k t ,  ant1 are. to a large extent, repealed hg the subsequc~it 
or  f n l l t ~  Highnay  Act of 1011, chapter 2. Not only does this alppear 
fro111 the fxr t  tli:~t the lntcr :let is m-idcntlp ir~tendetl to corer the c,~ltirc 
suhjcct dcalt nit11 ill the L a ~ r s  of 1010, hut the act of 1921, i n  section 1 
and iu form, p r o ~ i d e s  that this chapter 180, Public L a w  1919, be 
amended q o  as lierc~afttr to ('read as follo~vs," anel nlien an  arlltwlment 
is couched in the.? trrrns it nil1 71-ork a repeal of all tlle former act not 
eontairicd in the iecond. H o u a r r l  v. I l u l b e r t ,  63 Iian. ,  79.3; S. c. 
, Indre~c,s ,  20 Tes., 230; 5'. v. IngersoIJ,  I f  TTiq., 631; ( Io lumbia  W i r e  
C o .  2.. B o y c c ,  1 0 1  Fed., 172; Rowin  v. Irle, 107 Fed., 161. A s  we have 
cudcarorcd to shoxi~, ho~verer,  there is ample power to make this con- 
ferred by chapter 1, L a n s  1021, on both the higll~vay comn~ission and 
the board of county commissioners, and, having the poner, there is no 
exitlencc that  its exercise in the present illstance, in any asprct of the 
tes t in~o~iy ,  can be regarded as an abuse of discretion. Ordinarily, in 
lieariligs of thiq character tlle poncr of his IIonor is reqtricted to a 
prescnt dissolution of the restraining o r t l ~ r ,  l e a ~ i n g  the ultinixte deter- 
n~inat ion  of thc issuable facts for the jury, but, on the adnlissions and 
eridcnce, there heing no cause of action stated, we approre the ruling 
dismissing tlle suit. 

Affirmed. 
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(k'ilcd 15 Octobn, ln'2-1.) 

1. dctions-Executolw and L4di~ii~list~ators-Heil~s at Law. 
After the administrator has duly settled the estate of his ilitestatc, :un 

action limy bc sustained agaiilst his 11ei i~ a t  1:i\v ulloii his ui111nicl i~otos. 
or a debt cluc by the estate. 

2. 13ills and Sotes-Segotiable Instrlu~ielits-E2aud-Soticc. 

Under the l>rorisions of our statute, tht! p r o c ~ ~ r e n i e ~ ~ t  by frnutl of ;I 

11egoti:lble note will avoid it in the 11ands of tliose \vlio linre l)rerionsly 
acquired with notice, whicli may be sliown to rebut tlic l~riliin facie c.:1sch 
illatle out by a lloltler after 1)rovilig tlie gcl~uincness of t l ~ c  iiistruiu('i~t. 

3. Sanle-llleg~lity-13111~-Sky Law-Banks and Banking. 
n'llere a bank lins acquired n ~~egoti:tble instrumelit ~~l,ocnrctl by fi.:~ntl 

and in violation of a crirui11:il statute, ill this case tlit, Blue-sky I,a\v, 
criilri~ce that some of tlic oflicci~ of the bai~li had actc,cl in selling t11c 
notes on cwnmissioli, and otliers thercof u ~ o n  the loaniu: committee hilt1 
lil~o\\.lctl:c of tllc i1lcgalit~- of the corl~oration in soliciting tlie sale of tliti 
sliares of stoclr for \vliicli tlic n0tt.s 1vcl.e given, is sufticie~~t to take tilt, 

case to the jury ill defcilse of an action ul)u~l the notes. 
1. Same-Due Course. 

Where n negotiable: ilote is given for shares of stock in a cor1)orntion. 
solicited in v io la t io~~ of the Blue-Slry I,nw, the note is voidable agailist a 
holder ~vlio has ncqiiircd it  with notice of the illegality or frnnd in t l i ~  
procurement of the instrument. 

APPEAL by  defendants f r o m  Allen, J., arid a jury, a t  Apr i l  Tcrm,  
1924, of WAPKE. 

T h e  plaintiff bank brought this  a c t i o ~ ~ ,  ai~cl, since t h e  sui t  was insti- 
tuted, h a s  been placed in t h e  hands  of a receiver, t h e  B a  ~k of Fremont .  
T h e  receirer  bank was made  a p a r t y  plaintiff to  t h e  rct ion,  and  t h e  
judgment rendered was i n  f a r o r  of the  B a n k  of Fremcnt ,  receirer of 
t h e  P lan te rs  B a n k  slid T r u s t  Company.  

T h e  suit was to  recoler  on two notes-one f o r  $3,000 and one for  
$10,000-dated 3 1  December, 1919, and due  a t  twelve months, wi th  
interest f rom (late, made  by Thomas  Felton. T h e  notes a r e  s imilar  i n  
every respect, except t h e  amount .  

I t  was admit ted t h a t  tlic notes were signed by Thomas  Fel ton.  T h e  
notes mere mado  payablc to  t h e  order  of himself, and  i t  was contended 
t h a t  h e  endorsed t h e m ;  t h e  said notes being f o r  t h e  purchase pr ice of 
stock i n  the Fisheries  Produc ts  Company sold b y  agents of said com- 
pany,  and  said notes having btwi sold by said agents to t h e  plaintiff.  
After  t h e  filing of t h e  final account by  the  executor, and  long a f te r  said 
notes became due, t h e  same having matured  dur ing  the  life of Thomas  
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Felton, tho plaintiff brought suit upon said notes against the  defendants 
as legatees and beneficiaries under tlle nil1 of the said Thonlas Felton. 
The  defendants denied the eldorsemerit of said notes by the said Thomas 
Felton, and set u p  as a defense that  said notes ne re  illegal, under C. S., 
Art. 10, ch. 106, known as the "Blue-Sky Law"; that  they were obtained 
by misrepresentation and f r aud ;  and the defendants further conterlded 
that  i n  any event the defendants, legatees and beneficiaries under said 
will, were not liable upon said notes. 

The  exceptions and assignments of error mill not be considered 
seriatim, but the main contentions will be passed on, and the other 
material facts set forth in the opinion. 

Langsfol l ,  Allen & T a y l o r ,  and B. F .  Ayeocli for plaintif l .  
S .  G. i l I ~ t c h o r ~ ~  and Dickrnson cO. Freeman f o t -  de fcndair fs .  

CLARI~SOX, J. The contention hy the defendants that  the plaintiffs 
should have sued 11. J. pelton, executor of Thomas Felton, ant1 not the 
defendants, legatees and beneficiaries under the IT ill of Thomas Felton, 
cannot he sustained. Tlie record sliorvs, and it is not tlisputed, that  
N. J. Felton was duly appoilited and qualified as exccutor of tlie last 
will and testament of Thomas Felton. As executor, he  advertised, as 
required by law, and, after the expiration of the Fear, filed a filial 
account n i t h  tlle clerk of the Superior Court and settled with the lcga- 
tees and beneficiaries. Tlie suit is allowable by statute in such caws for 
the debts of such decedent unpaid and the extent of liability fixed. Con- 
solidated Statutes on the subject a re  as follows: Sections 43, 50, 60, 
76, and 101. 

The  next contention is one of serious concern. I t  relates to ri~gotiable 
instruments. The  form of negotiable notes, in accordance u-it11 C. S., 
2982, is as follows: 

"An instrument to be negotiable must conform to thp following 
rcquiremerits: (1) I t  must be in writing and signed by the malrer or 
drawer;  (2 )  .must contain an unconditional promise or order to pay a 
sum certain 111 money; ( 3 )  must be payable 011 deruantl or a t  a fixcd or 
determinable fu ture  t ime; (4) must he payable to tlie order of a speci- 
fied person or to bearer; and (5)  where the instrument is addressed to a 
drawer, he must be named or otherwise indicated therein nit11 reasonable 
certainty." 

C. S., 3033. "A holder i n  due course is a holdcr who ha., talien the 
instrument under the following conditions: (1) Tha t  the instrument is 
complete and regular upon its face; ( 2 )  that  he became the holder of it 
before it was orerdue and without notice that  it has been previously 
dishonored, if such mas the facts; ( 3 )  that he  took it for good fa i th  and 
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~ : ~ l u c ;  (4) tliat a t  the time i t  was negotiate(1 to him he had no notice of 
any infirmity in the instrumcut or  defect i n  the tit12 of the person 
nepotinting it." 

(2. S., 3036 dcfillcs nhcn  titlc d c f c c t i ~ e :  "The t i t l r  of a person n h o  
ilcgotintes ml instrument is tlcfectim ~ ~ i t h i n  the meaning; of this cl1al7ter 
u h ~ n  ~ I C  obtni~lecl the instrunicnt, or any ~ig i ia ture  t l i w t o ,  by fraud,  
tlurcss or force :~nd  foar, or other unlan ful  nvxmq, or for an  illegal con- 
sidrration, or wllcn he  110goti:ltes i t  in brencli of fai th,  or under such 
circumstances as amount to a fraud." 

C'. S., 3037 dcfines what constitutes notice of infirnlity or defect: "To 
constitute a notice of an infirmity in the instrument, or defect i n  the 
title of the pcreon ncgotiatillg the san~c,  the l ~ r s o n  to nhom it is nego- 
tiatril niust l i a ~  e l~a t l  actual linowledge of the i ~ l f i r n ~ i t y  or defect or 
lili~\\lctlpc of ~ ~ ( ~ 1 1  facts that  his action in taking the instrument 
nmoulited to bad faith." 

C'. S., 3040, Eurtlicr defines v11o is deemed a holder in due course: 
"ET-~Y,v lloltlw is tlcenled prima facie to be a holder i n  due course, but 
nlic'~l it is shou 11 that  the title of any person TI ho has negotiated the 
in.trniiic~~t was defective, the bunlen is on the holder to proye that  he  
or sonic 1 ~ ~ 0 1 1  under ~vlloin lie claims acquired the title as a holder in 
due course. But  the last-nwntiolied rule does not apply in  favor of a 
party n h o  became bound on the instrument prior to the acquisition of 
such dc fcc t i~e  title." 

,\ note payable to a specified person, or his order, is negotiable (C. S., 
29099). I f  payable to ordm, jt is ncgotiatccl by tlie el~tlorsement and 
coinplcted by tlclivery (C. S., 3010). Under the above ncgotiable-instru- 
111cnt Ian-, n.lic11 Thoillas Felton made the negotiable note3 sued on "pay- 
able to tlie order of myself," and he endorsed and delivered them, mld 
plaintiff bmdi became the holder, it  "is deemed prima facie to be the 
lioltlcr in due course." B y  due course is meant that  the banlr became 
tlic holclcr bcfore maturi ty;  that  it  took the notes for ;ood fai th and 
va111e and n.itliout notice of any infirmity in the instrumel~t or defect 
in the title of the person negotiating it.  Nothing else ippearing, this 
entitles tlie holder, the plaintiff bank, to maintain an action on the  
n o t ~ s .  By pcsent ing  the notes, admitted to be signed by Thornas Felton, 
and proof of his endorsenlent (which is  denied in  this cast>), the plaintiff 
bank malies out a prima facie case-that is, it case sufficient to justify a 
verdict; but this prima facie ease may be rebutted. 

The  defendants introduced evidence tending to shom thz t the execution 
of the  notes had been obtained by fraud and tainted with illegality 
(infirmity in the notes and defect in the title), and thereupon the bur- 
den devolved upon the plaintiff to shom by the greater weight of the 
evidence tliat it  acquired the notes before maturity, bona fide, for value, 
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nitllout notire of :my ilifirniity in the notes or defect in tllc title (fraud 
or 11lcg:dity) of the p:u.ty ~legotiatiiig then-the Fi4lcrica I'ro(1uct. 
Co111pany. Such liotice 011 the part  of the l~laiutiff means either actu:rl 
liriov ledge of the ilifiraiity or defect, or Icnonledge of such fact.! that  i t>  
action 1x1 t ~ k i ~ i g  the notes amounted to bad faith. I l o t l c ~ ~ i ~ u i ~  7%.  ' l ' l ~ t r t  

Co., 185 S. C'., 13. 49. 
1x1 constming section 3040, supra, in B a d  L'. Sherrnn, I b G  N. C.. 

13. 200, citilig ulany cases, it  is said:  "Tllere are lrunierous caws xhich  
hold: 'Cl)oil 1)roof of fraud or illegality hciitg offered, burden is shifted 
to Iiolder, :tnd he must she\\- that  he r ece i~ed  the instlulllent i~oiln fitle 
and for T due.'  " 

I n  h ' t ~ c l  Co. v. Ford,  173 S. C., 11. 196, it was said: "The Ian- pre- 
suiiics t l ~ a t  the holder of :t note eliclorsed in blank is its llolilcr ill clue 
coursc; that  lie took it for ~ a l u c  beforc maturity and ~ ~ i t h o u t  xioticc of 
any equity; that he is the o ~ : ~ l e r  and 1ia3 the right to hriug suit to 
criforce collection." 

I s  t h r w  a n y  conipetent evidence in this case to be submitted to tlie 
jury to rehut tllis p r r~umpt ion ,  or statutory dcc1:rration that  tllc plain- 
tiff bank is cleemed prixua facie to be a holder in due course? 

The  el itle~lce T\ as that ill the c o ~ i m u n i t ~  wlwre the pluintiff 2)nnlr did 
busi~icss tlicre n e r e  men selling stock for the Fisheries Products Coni- 
paily. B. C. Scott Tvas cashier of thc plaintiff b m k  I I e  testified, on 
cros~-csmniriatiol1: "I tloll't l i ~ t o \ ~  liov long I llad Iillo\\n thew itoclr 
salcq agents, hut I had lmovn them for soille time, ant1 they hat1 l)ccn 
in the b:l111i hcfore, and talked n it11 nic about 11antlling the note%." 

'(Q. Yo11 had n i a d ~  nrraligcmcnts n it11 tlieni ? A. I clid11't make any 
arrnngexnents nit11 then1 at all to handle a paper like that. I t  hail to 
he apprm etl 1)y tlie 'finance coinmittee.' T h e  ageuts came ill there to 
sce if tlie bank mould handle theln." 

J. L. IIarc,  a director of the balll; and a menlbrr of the finance corn- 
xnittec of tlie bank, testified, on crosc-esax~~inatiol~:  

"Q. I will ask you if you didn't k1-101~ tha t  these particular ]totes 
lwre  stock notes, g i ~ e n  for stock ancl offered to the ballli as coming from 
a stock salesman? A. I imagine so. 

"Q. Do you l r n o ~  nlletller those other notes ~ i h i c h  he paid n e r e  also 
given for Fisheries Products stock? A. The  same notes, I tllonght- 
the same concern." 

The notes given by Tlioinas Felton, when taken by the plaintiff bank, 
were not paid for in money, but ccrtificates of deposit given the sales 
agent, and these certificates of deposit of the bank fell due the same day 
that  Felton's notes fell due-twelve months off, or  on 1 January ,  1931. 
Three certificates, amounting to some $23,000, TI-ere given the sales 
agent and included the Felton notes and other notes of the Fishcries 
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Products Company bought of the sales agent. The  sales agent left 
$4,500 on deposit in the bank a t  the time he negotiated the notes, and 
took certificates of deposit. The  bank certificates were given without 
interest. Notes sold the bank bore interest from date. The  bank officials 
lrnew Felton. H a r e  testified : ( (He was very old.)' 1Iai.e knew Felton 
and investigated his worth, looking towards the bank purchasing the 
notes. H e  went to Wilson County-the same county E'elton lived in. 
H e  knew Felton, but never saw hiin or informed him about the contem- 
plated purchase. E. G. Deans, who became cashier laler of plaintiff 
bank, testified: "When these certificates became due thsy mere in the 
possession of the Fisheries Products Company." There was evidence 
tending to show that  plaintiff bank took the notes in  cue  course and 
had no actual knowledge of any infirmity or defect or kncwledge of such 
facts as its action in taking the notes amounted to bad faith. 

We think the defendants' exceptions and assignments of error on this 
aspect of the case should be sustained. We think, under. the facts and 
circumstances of this case, there ~ v a s  some evidence to lave been sub- 
mitted to the jury. 

I n  Oil Co. v. Hunt,  187 N. C., p. 159, i t  was said:  "The presence of 
fraud,  when resorted to by a n  adroit and crafty perscsn, is a t  times 
exceedingly difficult to detect. Indeed, the more skillful and cunning 
the accused, the less plainly defined are the badges which usually denote 
it. Under such conditions, the inferences l[lgitiinately deducible from 
all the surrounding circumstances furnish, in the absencc~ of direct evi- 
dence, and often in the teeth of positive testimony to the cmtrary ,  ample 
ground for concluding that fraud has been wsorted to and practiced by 
one or more of the parties. G ~ o v e  u. Xpilie, 72 Md., 300." 

The  defendants contend that  the notes in  the hands of the plaintiff 
bank, if the jury should find it was not a holder in due course, a bona 
fide holder for value, before maturity, without notice, are subject to all 
the equities and defenses that  Thomas Felton had againsi, the Fisheries 
Products Company. The  notes fell due 1 January ,  1BY1 ,  and Felton 
died G January,  1921, and the defendants succeeded to his rights and are 
entitled to set u p  the equities and defenses: 

"(1) That  the notes were obtained by misrepresentation and fraud. 
" (2 )  Tha t  the notes were illegal, under the 'Blue-sky Law.' " 
From the entire record, there was sufficient competent evidence, cir- 

cumstantial and otherwise, to go to the jury to show that  L. G. Layton, 
who actually negotiated the notes to the bank, and Abbott 6: Bradley, 
were agents of the Fisheries Products Company. 

The defendants offered to prove by M. J. Felton, a son of Thomas 
Felton, and who lived with him a t  the t ime of the Fisheries Products 
Company stock sale to his father, the following: "That on 31 December, 
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1910, Abbott and Bradley, t ~ v o  stock sales agents, selling stock in the 
Fisheries Products Conipany, uen t  to the home of Thornas Felton for 
the purpose of selling him stock in this company, and that  as an induce- 
ment to purchase said stock they represented to the said Thomas Felton 
and promised him that he  would never h a ~ e  to pay a cent for said stock, 
except from dividends from the stock, and that  said dividends would 
fully take care of and pay off said purchaae price of the stock." The 
testimor~y offered x a s  objected to by plaintiff, and was excluded, and 
tlefcndants excepted and assigned error. TTTe think the evidence compe- 
tent and should ha1 e been allowed. 

I n  Des Farges v. P u g l ~ ,  93 N .  C., p. 36, it was said:  "The intent is 
alnays a question for the jury, and to determine whether the intent 
rr-as fraudulent the jury have necessarily to look to the circumstances 
con~~ected  with the tramaction or those immediately preceding or fol- 
loning it.', TTrhitehurst v. Ins. Co., 149 N. C., p. 276; Bad v. Yelver ton ,  
183 N. C., p. 314. 

The  defense sets up the "Blue-Sky Law'' as applicable. This has been 
done in rrlany cases by leading attorneys of much learning over the 
State, but this Court has not heretofore construed the legislative enact- 
ments on the subject in any civil action. 

The  matter is  so vital to the people of the State, we give the material 
statutes applicable in full : 

C. S., 6363, amended by Public Laws 1923, ch. 161, reads as follo~vs: 
"Before any bond, investment, dividend, guarantee, registry, title 
guarantee, debenture, or other like con~pany (not strictly an  insurance 
company as tlefiried in this chapter) ,  or any individual, corporation, or 
partnership ~vho,  by agents, offers for sale or sells the stocks, bonds, 
securities, or obligations of any foreign corporation, whether organized 
or to be organi7ed or being promoted, may be authorized to do business 
in this State, such company, individual, or partnership must be licensed 
by the Insurance Commissioner; and the Commissioner is authorized to 
issue such licmse when he  is  satisfied that  such company or corporation 
is safe and solvent, and has complied with the l a m  of this State appli- 
cable to fidelity companies and gorerning their admission and super- 
vision by the Insurance Department. The  term 'security' or 'securities' 
shall include any note, stock, treasury stoclr, bond, debenture, evidence 
of indebtedness, transferable certificate of interest or participation, 
certificate of interest i n  a profit sharing agreement, certificate of interest 
in an oil, gas, or  mining lease, collateral trust certificate, any transfer- 
able share. investment contract, or beneficial interest in or title to 
property or profits, or any other instrument commonly known as a 
security. I f  such company is  chartered and organized in this State and 
has its home office within the State, and is solvent to the extent of a t  
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least fifteen thousand dollars, i t  may, if a stock company, commence 
business with a capital stock of twenty-fi~e thousand dol la~s .  The  license 
issued to sucli companies and their agents shall be issucc and paid for 
as provided for those of insurance companies. This  section shall also 
apply to every corporation, company, copart~iership, 2r association 
organized or to be organized in  this State where such company or 
organization by its organizers or promoters puts or proposes to put the  
stock of the company on tlie market in person or by agents." 

C. S., 6367, amemled by Public Laws 1923, ch. 180 (second section 
of this law repealed a t  Special Session, 1924), is as follon-s: "No 
person for the purpose of organizing or promoting any company, or 
promoting the sale of securities of sucli company by i t  after organiza- 
tion, as principal or agent, sliall sell or agree or attempt to sell within 
this State any securities of such company unless the c o ~ t r a c t  of sub- 
scription or of sale shall be in  writing and contain a provision in the 
follo~ring language: 'KO sum sliall be used for commissicm, promotion, 
and organization expenses on account of any share of stock in this 
company i n  escess of t~re lve  and one-half per centum (Eefore the Act 
of 1023, one per cerituni nllon.ed, or $1.00 a share, etc.) of the amount 
actually paid upon separate subscriptions, for  such securities, and the 
remainder of such securities shall be hcld or invested as authorized by 
the law governing sucli company and held by the 0rganizei.s (or  trustees 
as the case may be), and tlie directors and officers of ~ u c h  company 
after organization, as bailee for the subscribrr, to be used only in the 
conduct of the business of sucli conlpany after having been licensed 
and authorized therefor by proper authority." 

The punishment for riolation is two-fold; revocation of license and 
making tllc officer or agent guilty of a crime. 

C. S., 6374. "No company sllall fai l  to comply with any provision of 
the law or any requirement of the insurance conimissioner pursuant to 
the lam, mid no officer, agent, or cmployee of any sucli company shall 
make or cause to be made any false statement i n  any report required 
by hiln, or a false entry in any book of such company, or 311all lnalre or 
publish any false statenlent of its condition or regarding its securities; 
and upon any violation of this section the insurance com~~iissioner may 
revoke its license to do business in this State." 

C. S .  6375. "Any officer or agent of such company kno~,;ingly or wil- 
fully violating any of the provisions of this article shall be punished 
by a fine not exceeding t n o  hundred dollars, or by imprisonment in jail 
or worked on the roads for not exceeding t x o  years, or by 110th such fine 
and imprisonment." 

I n  S. v. Age!/, 171 N. C., p. 831, the statutes now under consideration 
were construed in  a criminal action as applying to a foreign corporation. 
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A p y ,  mi agent of a forcigii corporation, organizer and  promoter of a 
' (Fig Orchard" scl~cme, n i t l iou t  complgiiig with t h e  s tatutes  of this  S t a t e  
mid obtair i i l~g I~CCIISP, Came in to  t h e  S t a t e  to  do business. Hc n a s  
cour icted autl on appeal  this  Cour t  found  iio error .  T h e  Court  s a i d :  
"The ilitciit of t h e  s ta tu te  is  t o  protect our  people, under  the  police 
poner ,  f r o m  f r a u d  ant1 imposition by  irresponsible ~ ionre~ic len t  parties." 
T h o  same principle  applies to  domestic corporntionr mid parties. 

T h e  defendallts offered to  p r o l e  t h a t  t h e w  \ \ a s  no n r i t t e n  contract of 
suh\criptioii  o r  of sale, qllo~r ing complinilce n it11 C. S., G3G7, sz~pra .  
T h i s  \\:is cxlutletl  117 the court Ixxlon, t o  \\llicli t w c l l ) t ~ o n  mltl as~lgirll- 
merit of error  \\ :15 ni:ltle. K e  tliilrk thib n a \  c1rror, nut1 tlic c~ i d e w e  
co1ill"tcllt. 

T h e  legislatire cilactnmit a b o ~  e referred to  prolii1)its airy indir itlual, 
corporation or  partnership,  nl io  by  agclits ottcrs f o r  m l c  or  scjlls t h e  
stork?, bondi, securities or obl~g:rtions of a n y  foreign corporation, 
~t l le t l ier  o r g a ~ i i ~ e d  o r  to  be org:rlti/ctl o r  bciilg proiiiotc~l, l ~ r f o r c  bnsiiiess 
(.:III bc done ill tlic S t a t e  l i cc i iv  is requiied. T h i s  also applies to  e l c r y  
corporation, company, copar t i i e r~h ip ,  o r  nisoci:ltion org:inizetl o r  to  be 
org:lni/cd ill th i s  State. nl icrc  such c o l n l ~ a ~ i y  or  orgniiimtion by  i ts  
orgniiizers o r  p r o m o t u s  pu ts  o r   propose^ to pu t  t h e  qtoc'li of the company 
on the  niarliet ill l w s o n  or h~ agent.  . . 1 l i e v  01y71tk~1.s atzc7 111 o 1 1 ~ o t ~ 1 . s  \ \ho  scll qt0~1i i n  ~ C ~ S O I I  o r  by agents 
1111i\t obtaill l i c e ~ l ~ e .  I f  tlicy (lo llot ohtniii l ieei~se, they a r e  guiIty of a 
cr~ni i i ia l  oRe~r*c. If tliey ohtaiil l i ccmr  nut1 sell ctocli tlicv m u \ t  p u t  
tlic coiitract of ~ n \ ~ i c l i l ~ t l o l ~  or <ale i n  r\ rit i i lg 11 it11 t h e  131 01 ision i n  i t  
ill the 1,ilrgu:ige of t h e  statute. I f  this  is  not done, i t  is  made  a crimiilal 
offc~rcc. T h e  pnrpose aiid intent  of t h e  act i s  t o  p r o l ~ i b i t  o r g n i ~ b e r s  alid 
proiriott r., vlic.tl~er forcisn or  tlomestic, n l lo  orgaiii; .~ a i d  promote t h e  
ialc of 71 litit 15 co l~~niu i l ly  lilior\ r l  as  ('l,luc-+liy stoc lr," fro111 doing I)u-inc\s 
\\i t l iout complying n i t h  t h e  qtntutcq. T l i r  fur t l icr  purpose :rut1 ilitcnt 
of the act rr as  to gilnrtl :illtl p r o t ~ c t  a n  ~ ~ i i + ~ i s p e c t i i l g  and t rust ing public 
f r o m  \\lint a r e  c o r ~ i n ~ o ~ i l y  b ~ i o n n  a s  "niltl cat" orgnlii7crs ant1 p ~ o m o t c r s  
n l~ t l  tliclr agciits. X o n  the  qne\tion a r i v s  if tlieqe 1x01 ision. a r e  not 
r o ~ ~ i p l i e i l  31 l th .  iq a note gir ell f o r  itoclr cnforccnl~le i n  tlie courts of this  
S t n t e ?  W e  tlillili not as  l ~ r t n c c  ~i the lmrtlcs. T h e  conrtq rionl 1 lrot I ~ ~ i t l  
tlicir a id  to  eiiforcc thc  collcc.tion of a note 11etneen tlie l p t i c s  g i r m  
n itllout complyilig rn it11 t l ~ c  i tn tu te  air(1 nl i ich maltes tlic oficcr o r  agcmt 
v l io  I iolates tli i i   pro^ i\ioil of t h e  a r t  gui l ty  of a c r i i ~ ~ c .  I t  n oultl he 
contrary to  public policy. T h e  trarlsactioli is  illcgal-roidnblc, not roid.  

I f ,  liou crcr ,  tlie note  u ai; ~ ~ c g o t i n t e t l  and purchased i11 tluc course 
~ \ i t l ~ o u t  notice, 11olia fitlc f o r  ralnc, anil h t fo rc  inatur i ty ,  i t  n.onltl be 
e ~ i f o ~ w n h l c  i n  the 1i:iiitls of :in inl~occiit  h o l t l ~ r .  I f  n s tatute  ili clear 
lnugu ,~ge  clcc8l:ircx a notc gir en i n  riolatioii  of i t ?  pro\  i+ioilr r oitl, i t  is  
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not enforceable even if i t  is a negotiable note transferred in due course 
without notice to a bona fide purchaser for value, before maturity. I t  
is  like a stolen horse, no title passed to any purchaser, hovever innocent 
he  may be. 

W e t h i n k  the position and distinction here taken is borne out by the 
authorities i n  this State and elsewhere. Culvert v. Williczms, 64 N. C., 
168; Glenn z.. Bank,  70 N .  C., 191; Ward v. Sugg, 113 N .  C., 489; 
&andolph v. I lcath,  171  N. C., 383; Bank v. Grafton, 181 N .  C., 404; 
V i l l e r  v. Howell, 184 N. C., 119. 

I n  Glenn v. Bauk,  supra, p. 206, the principle is  suc:cinctly stated 
thus :  "The rule to be extracted from the decisions we consider to be 
this:  I f  a statute declares a security void, it i s  void i n  vhosesoever 
hands i t  may come. I f  however a negotiable security be founded on an  
illegal consideration, (and it is immaterial whether i t  be illegal a t  com- 
mon lam or by statute), and no statute says i t  shall be void, the security 
is good in  the hands of an innocent holder, or of any one claiming 
through such a holder.'' 

I n  Ward v.  Sugg,  supra, a t  p. 494, it is  said:  "There i s  a broad 
distinction which runs through all the cases everywhere between con- 
tracts upon an  illegal consideration as to which, the partieil being in pari 
delicfo, the courts mill aid neither party, but will protect the note i n  
the hands of a holder for w l u e  mithout notice, and a contract which, 
in whole or in part, is declared void or forfeited in its inception which 
can acquire no validity by being passed on to other hands." 

I t  may be noted that  these last two decisions mere rendered before 
the Negotiable Instrument Act of 1899. We do not think the act changes 
in the least this important distinction in  regard to negotiable papers 
a t  common law, but is in affirmance thereof. 

"The principle to be extracted from all the cases is that  the law will 
not lend its support to a claim founded upon its violation. Kelly v. 
C o u ~ t e r ,  1 Okla., 277." Vine,qar Co. v.  Hawre, 149 N. C., p. 357. 

From the view we take, there must be a 
New trial. 

J. C. EXUJI v. W. E. LYNCH. 

(Filed 15 October, 1924.) 

1. Contracts, Written-Parol Evidence. 
As  not contradictory of a written instrument, it may be shown that the 

whole contract was not reduced to nriting, but that a part rested in 
pnrol, and it may thus be shown that apart from the deed to lands 
purchased, the grantor and grantee agreed that upon, the sale of the land 
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by the latter, the former would release the grantee from his obligation 
on his note g i v o ~ l  for the balance of the purchase price, secured by second 
mortgage, and take his vendee's note liltenise secured in lieu thereof. 

,Sam-Promise-Consideration. 
Under the facts of this case: Herd, the promise of the grantor to take 

the note securcd by mortgage for the balance of the purchase price made 
by the grantee's purchaser, n-as for a valuable consideration, suficient 
in law to enforce the promise. I t  is different as to merely a good consid- 
eration, such as consanguinity, etc. 

Sam-Appeal and Error-Objections and Exceptions. 
d general exception to evidence nhich is competent in palt nill not 

be sustained on ap~eal .  
Instructions-Appeal and Error. 
d charge of the court to the jury nill be coristrued contestually as a 

 hole, and it \\ill not be held for crror because some of its parts taken 
di~jointctlly would appear to be erroneous. 

-IPIT.IL by defendant from Daniels, J., at  February Term, 1924, of 
GREEKE. 

Civil action for the recovery of $7,400, with interest f rom 1 January,  
1922, alleged to be due on a promissory note executed by the defendant 
to the Snow Hi l l  Banking and Trust  Company and duly transferred to 
the plaintiff for  value. 

Upon the tr ial  defendant admitted the validity of plaintiff's claim, 
but pleaded a counterclaim of $14,266.66, with interest from 1 January ,  
1020, alleged to be due the defendant by the plaintiff on certain proniis- 
rorp notes. 

There was a denial of liability by the plaintiff i n  ansvcer to the 
counterclaim set up  by the defendant; and, upon the issue thus joined, 
the jury found against the defendant. Judgment was thereupon ren- 
drred in plaintiff's favor for the amount of the note admittedly due, 
and the defenclant xvas denied any recowry on his counterclaim. The 
appeal by the defendant challenges the correctness of the trial in so f a r  
a i  it  relates to his counterclaim. 

.T. Paul P~ i z zc l l e  for plainti f .  
Btlu ard Jl. Land and R. IT., Taylor for defendant. 

STACY, J. The  corrcctncss of the judgment entered below is conceded, 
unless, as assigned, prejudicial crror or errors x-ere committed on the 
tr ial  of the cause relating to the defendant's counterclaim. 

On 13 Norember, 1010, the defendant sold to the plaintiff and one 
B. D. Taylor three tracts of land, containing approsirnately 122 acres, 
for  $20,000. The purchasers paid $1,175 in cash a t  the time of sale, 
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assumed two outstanding nlortgages on the property given by the de- 
fendant to J. T. Holmes and 11. 'IV. Warren, and exec~ded their joint 
notes, aggregating $14,066.66, secured by mortgage on the property, for 
tlic balance of the purchase price. 

Tlierenfter, on or about 1 January ,  19.21, the plaintij'f J. C. Exum, 
it is alleged, came to the defe~ldant and stated that  he desired to convey 
his interest i n  tlie lands to the said B. D. Taylor and wanted to  be 
released from the notes which lie and Taylor had executed to tlie de- 
fendant, Aftcr negotiations, it was agreed that  Exum might be relieved 
of his liability on these notes if Taylor, as grantee of the ~vliolc property, 
~ ~ o u l d  execute new notes nggregating $14,266.66, to the d~fendant ' s  wife 
and secure the paynlcnt of same by giving a first mortgag;~ 011 the prop- 
erty. This, of course, conternplated a cancellation of t l ~ e  Rolmes and 
TVarren mortgages; and defendant allcges that such wa3 the sole con- 
sideration for  said eschange of notes. Flaintiff, on the other hand, con- 
tends that  the new notes y e r e  to be secured in the same n-ay as the old 
notes by mortgage on the property, subject to the Ho1mc.s and Warren 
mortgages. The  exchange n-as made a t  tlie solicitation of tlie defelidant, 
according to plaintiff's contention, and the Holnles and Warren mort- 
gages were not canceled. I t  is the defendant's position tha t  he is  entitled 
to have thc old notes reinstntcd by surrendering up the new ones, because 
of tlie alleged failure of consideration, and then to have juclgment on 
his counterclainl against the plaintiff J. C. Esunl  for the nmoulit of t h e  
old notes. The  jury did not accept the defendant's rersion as to the 
conditions and circu~nstances of this eschange of notes, and juclgment 
vns  accordin,rrly entered denying the counterclaim. 

I3cfore talring up the question of consideratio~i, m obstrve one escep- 
tion relating to the admission of evidence, vhich  defendant contencls v a s  
crroiieous and prejudicial to his cause. Plaintiff, while a witness in his 
ow1 h h a l f ,  n as allonctl to testify as fo l lo~rs :  ((,it the time Mr. Taylor 
and I pnrrhasrd this land f rom Mr. Z y ~ ~ c l i ,  tlie origi la1 agreement 
~rn+-?IIr. Lyncll understood we expected to sell tlie lanc, and that  we 
bought to sell-in case of sale, he ~voultl release us and tstke the obliga- 
ti011 of the party to ~ r h o m  r e  sold." Oljjcction by defeiicl~nt; orcrruled 
ant1 exception. 

It is the position of the defendant that  ,this evidence was in direct con- 
flict n ith the cspreqs terms of the written agrcwncnt b c t ~ v ~ c n  the parties 
ant1 lliat it  sliould 11:lr-c hccn cwlutled, rcqtinp as it tlocs in parol. I t  is  
nndoubtedly the  pncr:rl rule that no vcr1):J agreemen, bct~recn the 
parties to a nr i t tcn  contract. nlndc brforc or at thc timc of the esecu- 
tion of such contlxct, is at l inisi l~lc to vnrg its terms or to contradict its 
r o i i o s .  A11 r l l ~ h  agrccnic~lts nrc consitlcretl as ~ s r i c d  by and 
nlcrfrccl in the writtcn contract. O r r w l l  C'o. t .  IIolTisfer Po., 186 N. C., 
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209. "It is a rule too firmly established in  the lam of evidence to need 
a reference to authority in  its support;  that  parol evidence will not be 
heard to contradict, add to, take from or in  any way r a r y  the terms 
of a contract put  i n  writing, and all contemporary declarations and 
understandings are incompetent for such purpose, for the  reason that  
the parties, when they reduce tllpir contract to writing, are presumed 
to ha re  inserted in  i t  all the provisions by which they intend to be 
boulid." Smith,  C. J., in  Ray v. 131acXrvcl1, 0 1  N .  C., 10. 

I t  must be renlembered that  the purpose of this evidence was not to 
r a r y  or to contradict the terms of the contract as expressed in nri t ing,  
but to show the entire agreement looking to fu ture  transactions. Such was 
not i n  conflict with the nritterl provisions, but tended to show the con- 
tract in its entirety or in its coii~plcteims, and thus rouridcd out i t s  
tt~rnlr, arcortling to dcfenclant's contention. R i r h a r d s  v. IIodgcc., 164 
K'. C., 183;  Picxe  u. Cobb,  161 N. C., 300. This  doctrine, as i t  obtains 
lritli us, is well stated in the first head-note to Ecaizs v. Freeman, 1-28 
K. C., 61, as follo~vs: "The rule that  vhen  parties reduce their agree- 
111cnt to nri t ing,  parol eritleilce is not adniissible to contradict, add to, 
or explain it,  applies only nllcn the entire contract has been reduced to 
~vri t i l lg;  and nliere a par t  lias heen written and the other part  left i n  
parol, it is competent to establish the latter by oral evidence, provided 
it does not conflict with what has k e n  nritteu." 

Furthermore, this cvitlencc n as clearly colnpetent upon the mooted 
que~ t ion  as to nhctlicr the subsequent eschange of notes ~ v a s  made in 
accordnncc ~vit l i  the co~itentioii of the plaintiff or that  of the defendant. 
It n as rcnsonably cnlculated to tlirow light upon this particular inquiry; 
and cren if incompetcilt for some purposes, nhi le  comp~ten t  for others, 
it  nil1 not 1 1 ~  held for legal or reversible error, unless a t  the time of its 
atlmission clefr~ndant asked that  it be properly rtstricted, and such 
request was refu~cd.  In re Rozt f h  cr land 's  Tt'iil, nllf r ,  385. The cxcep- 
ti011 must he orerruled. 

r 7 Illis, then, brings us to the qucstion of consideration, the real debate 
betncen the parties. 

Generally s p e t ~ k i n ~ ,  i t  may bc said that the term "consideration," in 
tllc s c l ~ ~ o  it is  u w l  in lrgal p:rrlance, as affecting the ciiforceability of 
contracts, consists either in some right, inlcrert, gain, advantage, benefit 
or profit accruing to one  part^-, usually the promissor, or some forbear- 
nwc,  detriment, prejudice, ineonrcniencr, diqadrantagc, loss or rcspon~i-  
hilit., act, or service given, suffered, or undertaken by the promissee. 
Tncl i f zr te  11. J Ic~bai lr ,  165 S. C., G44. I t  i s  uwal ly  snfficient to define' 
i t  as a benefit to the promirsor, or a detriment to the promissee. Chero- 
ker Co. v. 11I~rone11, 1 7 3  IS. C., 653: F i n d l y  v. R a y ,  50 S. C., 125 ;  
6 R. C. L., 65-2; 13 C. J., 311. Consideration means uot so much that 
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one party, or some one else, is profiting as that the other party abandons 
some present legal right or limits his lawful freedom of action in the 
future as an inducelnent for the making of the promise. Pollock on 
Contracts, p. 166. Ordinarily the courts "will not ask whether the 
thing which forms the consideration does in fact benefit the promissee 
or a third party, or is of any substantial value to any one. I t  is enough 
that something is promised, done, forborne or suffered b<y the party to 
whom the promise is made as consideration for the promise made to 
him." IIamer v. Sidway, 124 N.  Y., 538. 

The following quotation from 9 Cyc., 312, has been approved by us 
in  a number of cases: "There is a consideration if the promisee, in  
return for the promise, does anything legal which he is not bound to do, 
or refrains from doing anything which he has a right lo do, whether 
there is any actual loss or detriment to him or actual benefit to the 
promissor or not." Spencer v. Bynum,  169 N.  C., 119. 

"In general, a waiver of any legal right, at the requei$t of the other 
party is a sufficient consideration for a promise." Parsonci on Contracts, 
p. 444. 

A "good consideration," as distinguished from a "valur~ble considera- 
tion," is such as that of blood, or of natural love and affection, as where 
one grants an estate to a near relation, being founded on motives of 
generosity, prudence or natural duty. Bank v. Scott, 184 N .  C., 312; 
Blount v. Ulount. 4 N.  C., 389; Candee v. Bank, 81 Conn., 372. The 
relation of parent and child or husband and wife is such as may consti- 
tute a good consideration for a conveyance. Bruce v. Faucett, 49 N.  C., 
391 ; Hatch v. Thompson, 14 N.  C., 411; Slader v. Smith,  2 N.  C., 248; 
Nic71ols v. Emery,  109 Cal., 323; Oliphant v.  Liversidge 142 Ill., 160. 
While marriage is usually regarded and dealt with as constituting a 
valuable consideration. Window v. White,  163 N. C., '29; Gurvin v. 
Cromartie, 33 I?. C., 174. I t  should be observed, howe~er,  that while 
"love and affection" is generally held to be a sufficient consideration to 
support a conveyance, at least as between the parties, it may not be a 
sufficient consideration to support a promise. Sullivan v. Sullivan, 122 
Ky., 707; 6 R. C. L., 653. 

The abore principles have been fully recognized and approved by our 
decisions. Xirkmnn v.  Hodgin, 151 N .  C., 588; Brown v. Taylor, 174 
N. C., 423; Faust v. Paust, 144 N .  C., 383; Bank v. Brid!gers, 98 N. C., 
67; Sherrill v. Hagan, 92 N.  C., 345; Little v. JfcCarter, 99 N.  C., 233; 
Oltlham v.  Bank, S5 S. C., 2-1-1; Watkins v. James, 50 N.  C., 105. 

In the case at bar there was evidence tending to show and the jury 
so found, that the plaintiff, in consideration of the defend ant's promise, 
conveyed to B. D. Taylor one-half undivided interest in a 122-acre tract 
of land, valued by the defendant in 1919 at $20,000, and caused Taylor 
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to deliver to the defendant's wife, a t  the  defendant's request and pro- 
curement, his notes for $14,266.66, secured by mortgage on the property 
in  strict accord with their agreement. This was sufficient consideration, 
under the principles above stated and illustrated by the authorities cited, 
to make a valid agreement. 6 R. C. L., 652. Indeed, i t  was held in  
Puffer v. hem, 101 N. C., 281, that  "the mutual  agreement of the 
parties to do the several things stipulated to be done on the one side 
and on the other was a sufficient consideration t o  support the contract.'' 
See, also, Jones v. Wiizstead, 186 IT. C., 536; Rodman v. Robinson, 134 
N.  C., 503, and 6 R. C. L., 676, under t i t le:  "Promise as Consideration 
for Promise." 

The  exceptions to the charge must be overruled under the principle 
that  the charge is  to be construed contextually, a s  a whole, and not dis- 
jointedly. I n  re IIardee, 187 N.  c., 381. "It is to be considered as a 
whole in  the  same connected way in  which it was given, and upon the 
presumption that  the jury did not overlook any portion of it.  I f ,  when 
so construed, i t  presents the law fair ly and correctly to the jury, it  will 
afford no ground for reversing the judgment, though some of the expres- 
sions, when standing alone, might be regarded as erroneous." S. v. 
E'rum, 138 N. C., 599. 

N o  sufficient reason having been shown for disturbing the result of the 
trial, the verdict and judgment will be upheld. 

xo error. 

CLARK MILLER v. CHARLES F. DUR'N, A K D  H.  ABDALLSH v. CHARLES 
F. DUNN A X D  CLARK MILLER. 

(Filed 16 October, 1024.) 

1 .  Usurx-Equity-Injunction-Statutes. 

Where the plaintiffs in  two separate actions seek the same equitable 
relief acainst the same defendant to enjoin the foreclosure sale of land 
under mortgagp, the one as the original owner of the lar~d and the other 
his subsequcnt grantee thereof, they are both proper parties to a consolitla- 
tion thereof; and an order of court consolidating the cause is proper. 

2. Same-Tender-Legal Interest. 
Upon the principle that he who seeks equity must do equity, thc plaintiff 

in his suit to enjoin the foreclosure of a mortgage upon the ground of 
usury, must tender the correct amount of the mortgage debt with the legal 
rate of interest thereon, the remedy to recover under the usury statute 
being an independent action at law. C .  S., 2306. 

3. Same-Evidence-Issues-Appeal and Error. 
Where the plea of usury (C. S., 2306) is made by the plaintiff in the 

action to enjoin defendant from the sale of land securing a mortgage 
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note, and there is a dispute as to whether the charge made was usurious, 
and as to the amount due under the mortgage, it is reversible error for 
the trial judge to assume the correctness of plaintiff's contentions as a 
fact, and take the case from the jury accordingly. 

APPEAL by defendant Charles F. Dunn from IIortor, J., a t  J u n e  
Term, 1924, of L E N ~ I R .  

On 23 Xarch,  1023, Clark Miller caused summons to be issued in  the 
action entitled "Clark Niller v. Charles F. Dunn," and thereafter duly 
filed his complaint, to which defendant filed answer. I n  his complaint 
plaintiff alleges that  the defendant, at  his request, paid to Copeland 
Brothers on or about 17 January ,  1921, the sum of $334.45, the balance 
due on a note theretofore executed by plaintiff, payable to Copeland 
Brothers and secured by a mortgage on land;  that  said note was there- 
upon assigned, without recourse, by Copeland Brothers to the defendant, 
T V ~ O  now holds the same. 

H e  further alleges that  a t  the time of this transaction defendant 
required plaintiff to execute to him a note for $100 and to secure the 
same by a second mortgage on the land conveyed in the mortgage to 
Copeland Brothers; that  said note was usurious for that i t  mas given 
as a bonus to defendant for adrancing the money to pay the Copeland 
note; and that  said note has been paid by the plaintiff. 

Plaintiff further alleges that  on 22 March, 1923, he caused to be 
tendered to the defendant $333.67 in  payment of the Copeland note, and 
demanded that  defendant surrender the said note and cancel the  mort- 
gage securing same; that  defendant declined to accept said sum and to 
surrender the note and cancel the mortgage. 

Plaintiff prays that an accounting be had between him and the 
tlefenda~it Dunn to ascertain the amount clue upon the srid note; that  
the said note be credited with the sum of $200, being twice the amount 
paid by plaintiff to defendant as usury, and that  upon the payment of 
the amount ascertained to be due the defendant be required to surrender 
the said note and cancel the said mortgage. 

On 27 March, 1033, defendant filed his answer in  which he alleged 
that the anlount paid by him to Copeland Brothers for plaintiff's note 
was $384.45, mid admitted the payment by the plaintifl of the note 
for $100. Defendant, horneyer, denied that said note mas usurious. 

For  a further defense defendant alleged that on 6 :\farch, 1928, 
plaintiff conveyed tlic land described in the mortgage to H. Abdallah; 
defendant admitted that  ,Ibdallah had tendered him $333.67, and that  
he had refused to accept the same in full payment of the said note, as 
the amount then due thereon was in excess of this sum. Defendant 
prays that  the action be dismissed. 
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Tlltreaftcr, upoli tnl affidnxit f i l d  in this action by the plaintiff, 
setting forth that thc 11uq)oac of this action x i s  to hare  an  accounting 
~vit l l  tllr t l c ~ f r ~ l d : ~ ~ ~ t  in or(1er that  the true amount due oil snit1 iiote 
r~liglit b~ :t~ccrt:li~rcd, aircl alleging that  the defciidant had adrertised 
tlic 1a11d tltwribed in the mortgage for salc, a temporary restraining 
ort1t.r v:ts i sued .  This ordcr, upon the lleariiig on 25 April, 1 0 3 ,  was 
tlissol~ cd. 

011 1; , \~) r i l .  102'3. 11. ,\l~~l:rllnli c a u d  a sunimol~s to be issued in the 
:~rt ion cntitlcd '.II. Llbdnlla!l 1-. Chas. F. Dunn and Clark Xiller," and 
tliercupon filed his complai~it in nllicll he alleges the asqignment 
TI itllout recourw of the note ~wecuted to them by Niller, by Copeland 
Erotlic'r~ to t l ~ c  t l t~St~~i(la~rt  1h11 11, tiircl that there is a controverqy hetweerl 
3hllcr  :lilt1 Dunn ni to t11c trnc amount ~ : o v  due on thc said note. 

I Ie  furt l i t r  :illcgc.: that 011 (i &rVh, 1023, clcfentlant 3Iillcr coiireyed 
to  plaiiitlff ,~htlallnli, 1,- t l t~cl  ~ o n t a i n i ~ i g  the uqual covenants and Tmr- 
r:nltieq, the laiicl tlescribetl iii tlie mortgage; that  tlicreafter plaintiff 
tcndcrctl to the tlc.fandm~t Dunn, in pnynlent of the said note ant1 in 
satisfaction of the lnortgage w x r i ~ r g  the samc, a sum of inoney in 
cyccis of tlir :~monlit clninietl 11;v XIillcr to be due thcrcxor~; that  the 
tlcfcndaiit I ~ I I I I  rcfusetl to accept tlie i.aiiie. IIc further allcgcs that 
tlic tlcfeiitlant Dunn has a t l ~  crtisctl the Imld described in tllr mortgage, 
ant1 sulxcqueiitly c70nr cjrtl by Miller to tlie plaintiff, for sale, and tha t  
unless restrninctl tlie tlt~fc~nclant Dunn nil1 sell and conr-ey the sanle 
uudcr the pon-cr of qale contttiiicd i11 the Copelnntl mortgage. 

l'laintiff furtllcr n1lcqc.s llic pcndcncy of tlie action entitlctl "l\Iiller v. 
Dnnii," in nliicli Xillcr p r a y  for an accounting and tlenxmtls that  the 
said liotc Iw crctlitrtl 11 it11 tlic ~u r i i  of $100. The  plaiutiff Aht1all:rh 
prays that tlic true aiiio~nit due 011 thc said note may lw asccrtniiietl, and 
that the tlc~ftvtlnnt Dunn, up0 I the pnynicnt of the said sum, be required 
to snrrciitlcr the said note and cancel the mortqage securing the snme. 
Defendant 3Iillt.r filed no ansuer to this complai~lt. 

011 4 I rav ,  1923, an ordcr n n s  entcrcd in  this action by his IIonor . . 
0. H. Allen, cmcrgcr~cy jutlgc, rc~tra11i111g tlcfendant Dunn from pro- 
ccctliiig further rritli tlie salc until the final hearing. 

Tlic above-entitled actions -amc on for tr ial  a t  ,Tune Term, 19'34, of 
the Superior Court of Lenoir County, before Judge Horton and 
a jury. r p o n  an cxarnination of the plradings in  both actions, his  
Honor ordered that  tho t r o  actions should be consolidated for trial. 

Tlw issues: subniittcd to t h  jury  r e r e  as follor~rs: 
1. Did tlw dcfenclaiit a t  the time of negotiating the loan to plaintiff 

usuriously charge and collect $100 bonus, ar alleged in  the complaint? 
2. Did the t lc f~ndant  a t  tllc time of taking up note due Copeland 

Brothers u su r ious l~  collect $:NO additional bonus, as alleged in the com- 
plaint ? 
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Both issues being answered "Yes" by the jury, his Honor rendered 
judgment that  Clark Niller is indebted to Charles F. D u i ~ n  in the sum 
of $115.45, and directed and decreed that  upon the payment of this 
sum by Miller or Abdallali, tlie note and mortgage held by Dunn should 
be filed with the papers in this cause and marked '(canceled and satis- 
fied." Defendant Dunn excepted to this judgment and zppealed to t h e  
Supreme Court. Assignments of error by the defendant I h n n  are based 
upon exceptions appearing in the record, all taken in apt  time. 

Slbtlon & Green for JIillcr ant1 Abdnllah. 
Clzurles F .  Dunn in propia pemon.a. 

CONKOR, J. The interests of Clark Miller and H. Al)dallah, in the 
subject-matter of both these actions, upon the facts alleged in each com- 
plaint, arc identical; they seek the  same relief, both praying for an 
accounting with Charles F. Dunn in  order that  the amount due on the 
note held by him as assignee of Copeland Brothers may be ascertained, 
and that, upon the payment of said amount, the mortgage securing 
same shall be ordered canceled. Charles F. Dunn  denics the material 
allegations in both complaints; his interest is  adverse to the interest of 
both Miller and Abdallali. The  consideration of the appellant's chief 
assignment of error, up011 its merits, mill be facilitated by treating 
JIiller and Xbdallah as  plaintiffs and Dunn as defendant. This  was 
done upon tlle tr ial  in the Superior Court, after the order of consolida- 
tion had been nlade by the judge. Technical difficulties due to irregu- 
larities in the record which do not affect the substantia' rights of the 
parties are  thus obuiated. 

We haw,  then, nn action in n7hich Wl lc r  as mortgagor, and Abdallah 
as tlie owner of tlie equity of redcniption in the  land conveyed by the 
mortgage, pray for an  accounting with Dunr~ ,  assignee O F  the note and 
transferee of tlle mortgage, i n  order that  plaintiffs may r d e e r n  the land 
from the mortgage by tlie payment of the amount ascertained to be due 
on the note. 

Both Miller and ~ ~ b c l a l l a h  are proper parties plairtiff and may 
jointly maintain the action. R o g e w  o. Piland, 175 N .  C., 70. 

Plaintiffs allege that  defentlant has charged tlie plaintiff Miller 
interest at a greater rate than six per ccntum per annum on the indebt- 
edness evidenced by the note and that, therefore, all interest on the 
noto has been forfeited. They further allege tha t  plai2tiff has paid 
defendant $100 i n  excess of interest at six per centum per annunl on 
said hote, and that  therefore the note should be creditxl with $200, 
twice the amount of interest paid. C. S., 2306. The jury having 
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f o u 1 ~ 1  upon an iisue submitted to tlieni tliat the defendant did ururiously 
charge and collect $100 bonus, as alleged in the complaint, liis Honor 
in  his j u d g m e ~ ~ t  disallov ed intcwst on the note, holding that  same had 
been forfeited, a11t1 alloued a credit of $200, the penalty prescribed by 
statutc. The  defendant Dunn eaceptcd to the judglnrrit and assigns 
this as error. 

We must sustain tliis assignment of error. 
Jztsfite Stacy,  writing for a una~lirnous Court i n  his opinion in  

?17ate?ss 1..  Garris,  an te ,  305, says: "It is  the established lam of 
this juristliction that vhen  a debtor nho  has given a mortgage to secure 
the p a p e n t  of a loau comes into equity, seeking to restrain a threatened 
foreclosure under the power of sale i n  his mortgage as a deliverance 
from the exaction of usury, he nil1 be granted relief and al lo~red to 
ha re  the usurious cl~argcs eliminaterl from his debt only up011 his pay- 
ing or tc~~dcr i r lg  the principal sum with interest at the legal rate, the 
only forfeiture which lie ma>- thus enforre b r i ~ ~ g  the eacms of tlic legal 
rate of iirtcrcst. C o l e y  7>.  IlooXcr, 171  S. C., 2 2 0 ;  Olr ,c>i~  21 .  TI'rrght, 
161 S. ('., 127. 'I'lii3 rulillg is based upoil tllc priucil)lc t h t  he nlio 
s c c k ~  equity must do equity." 

Jusflce iqfacy in his  opinion, dcfe~ltlant's al)peal, after a careful 
reTicn7 of the authorities applicable to tlic proposition discussed by 
him, calls attention to the, rcnicdies proridcd by C. S., 2306, for the 
m f o r c c m c ~ ~ t  of the p e ~ ~ a l t i t r  for usury under the law of Sort11 Carolina. 
I I c  r i t ts  the proi ibion in tic statute tliat '(in any action brought in any 
court of couipete~~t  jurisdiction to recoler upon any such not(. or other 
cL\ idcnce of debt, i t  is  lax ful  for the party against n horn the action is  
brought to plead as a counterclaim tho penalty abore prori(1cd for, to 
n i t ,  twice thc amount of intwcst paid as aforesaid, mid also the for- 
f c i t u r ~  of the entile intrwst." I t  may be well to call a t t e n t i o ~ ~  to the 
opinion of tlic late J u < f ~ c . r  IT'u7Xc.r it1 Ranh T .  1T'ysong and X ~ l e s  Co., 
177 S. C., p. 388, in ~i-hicli it  is held that ill an  action brouglit by a 
~iat ionnl hank upon an  intlcl~ted~icss on n l ~ i c h  usury has b c ~ n  paid, the 
clcfcntlant cannot counterclaim for tnice the  amount of intercst actu- 
ally paid. This proposi t io~~ is d i s c u ~ w l  fully and ~vit l i  great learning 
by dlrcticr l T ' a l X ~ ,  nlio cites many autlioritics sustnini~rg it. This 
Court adopts mid f o l l o ~ i  the constrnction of the I-. 8.  Suprerir  Court, 
rh.  5197 of the R r x i w l  Statutc.~ (U. S. Vornp. Stat.,  1801, 1,. 3483), 
in n hirh it is 11clld that ~ r h e r e  uwrious intt~rcst hnb been p i d  to a 
nntionnl hank the rcmcdy iq confinctl to an independent action to recover 
such usuriouq pap i rn t s .  

I n  tliis action the plaintiffs hare  come into equity seeking an account- 
ing nit11 thc creditor and dc r~ land i i i~  judgment that  upon the payment 
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of the amount found by the court t,o be clue upon the indebtedness, tho 
land may be redeemed froin the niortgagc. Raving tllcs invoked the 
equitable iurisdiction of the court i n  order to secure the relief for  
~vllich tlieg pray, they must pay or tender the amount found to be due 
with the legal ra te  of interest thereon. The  penalty prescribed by 
statute, C. S., 2306, cannot be enforced in favor of tht> plaintiffs in 
this action, and there was error in the judgment disallow ng interest a t  
the legal rate and allowing as a credit on the indebteclncss twice the - - 
ainount of intcrest paid. 

The  issue b e t ~ r e n  the plaintiffs and the defendant as to what amount 
was due on the Copcland Xrotlicrs' note a t  the t h e  it ~ m s  assigned by 
t lmn to Dunn, has not been determined. Plaintiffs a1 ege tha t  this  
amount was $334.45; defmdant alleges that  it was $3S4.45. The judg- 
ment nssumrs that  tlic plaintiffs' contention is correct, bui no issue was 
subinittctl to tllc jury clearly presentirlg this controversy. There xvas 
error in rendering the judgment upon the assumption t m t  plaintiffs' 
contention x i s  correct. -111 issue clearly presenting t l i s  contentioli 
should bc subnlitted to  a jury a t  the nest  trial. " " 

Dcfentlnnt Dulln in his a n m e r  admits payments by Afillcr amounting 
to $10. H e  also admits the paynen t  by BIillcr of the note for $100; 
he tlcnies, hon-ever, tliat the consideration for this no e ~ v a s  usury 
charged by h im for :~ l r anc ing  lllollcxy wit11 nliich to take u p  the Cope- 
land note. Tliis presents an  issue 11-hich should be subnit ted to the 
jury in order that  it may be asccrtainctl wlicthcr the $100 paid should 
be crcditetl upon the said note. We do not deem i t  necessiiry to discuss 
tlie other assignments of error appearing in the record. 

T e  are  of the opinion that the order by ~ r h i c h  these tn7c, actions were 
consolidated for tr ial  was proper. We suggest tliat the matters in con- 
tromrsy betmen the parties niay be more clearly presented to the jury 
if an order is obtained in the Superior Court for leave to d o r m  the 
pleadings. The  defendant Dunn in  this action is cntitlrd to  recover 
judgment of the plaintiff Miller for  the amount found to he due on the 
Copeland Brothers' note xt the time the  same v a s  transferred to h im 
~l-itli interest a t  the rate of 6 per cent per annum, subject to p a p i e n t s  
made by Miller since the transfer. I f  i t  shall be fouilcl that the con- 
sideration for the $100 note n.as as alleged by the plaintiff Xiller, then 
the pngments on the said note should be applied as credits on the Cope- 
land Brothers' note. 

Let the costs of this Court as taxed undcr the rules be paid by the 
appellees. I t  is ordered that  there be a 

New trial. 
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ELIZAEETII  TT'. P A R K E R  v. NEW TORK L I F E  IKSURASCE COJIPAKY. 

(Fi led  22 October, 1921.) 

1. In su rance ,  Life-Policies-Contracts-Stipulations. 
A ~ r o v i ~ i o n  in a life insurance ~ o l i c y  t h a t  in t he  event of the  self- 

destruction of the  insured within two years f rom the  issunlice of the  
llolicy, only the  l~ remiums  lmid thereon shall  be recoverable, is  rrasonable 
and  n ill be enforced. 

2. San~cilctions-Defenses-Suicide-Burden of Proof .  
TYllere a n  insurance comlJany defends a n  action upon a stipulation in 

t he  policy limiting recovery upon the death  of t he  insured to premiums 
paid thereon in the  c v e i ~ t  of self-destruction, the  burden is  on the defend- 
a ~ l t  to show this defense if i t  is  rclied on. 

3. Snme-,4i1ibiguity-I11trrpretation of Contrac t .  

TYhcre a policy of life in iurance  is  ambiguouily espre-sed or capable 
of mole  than orie ~nea i i i~ lq ,  i t s  t c ~ n l s  a r e  construed to h a r e  the uieanlng 
t h a t  i s  f r r ro~ab lc  to thc  insured. 

4. S'ul~e-~Zccitlcnt-Questiol~s f o r  Jurg-Instructions.  

h ~lror is ion  in a policy of life insurance t h a t  l imits recovery upon the  
11olic.y to  the l ) r r n ~ i u ~ n s  paid thereou in case of self-destruction, sane  or 
inwlle,  dotis not ~ r e c l u d c  a recover7 ill the  'reut of t he  insured's  l ~ a r i n g  
mct his (lent11 from n pistol shot accidentally nt h is  own hands,  nut1 where 
i t  is  estal)lisl~ed tha t  the  deceased insured met llis deatli from a ])isto1 
shot at his own Eia~ids, nntl the  ericlence was  conflictiilf a s  to ~vhe the r  
he  d id  so intendiug self-(lestructioll or otherwise, i t  is  proper for  the  
rour t  to instruct  the  jury in eft'ect, t h a t  tllc recovery n'ould not be 
lin~itccl to the  amoulit of the  1)rrrniums paid, should t l ~ c  jury find i t  was 
uni~itcntiolial ly o r  accidentally done. 

5. Same-Issues-Appeal a n d  E r r o r .  
Under the  plentlinqs n l~ t l  e r idc~ lce  in this case :  I l t l d ,  a n  issue was  

correctly submitted "Did the  insured die by his o\vn hands  or not, with 
in tent  to  commit suicide?" 

APPEAL by d e f e n d a n t  f r o m  Daniels, J., and a jury, a 
19'34, of CRAVEK. 

T .  D. 1T'arran and J .  11. f l t~ingfield for plaint i f f .  
JIoore d2 D u n n  for defendant. 

C ~ a ~ r c s o x ,  J .  The ac t ion  involves  collection of $1,000 

Julie T e r m ,  

ife i n s u r a n c e  

po l i cy  o n  the l i f e  of R o g e r  1;. P a r k e r ,  liusbai~d of the pla in t i f f ,  vho  
d ied  29 J a n u a r y ,  1023,  w i t h i n  a y e a r  f r o m  the i s suance  of said policy.  
The d e f e n d a n t  den ied  l iabi l i ty ,  a n d  i n  de fense  set up a p rov i s ion  con- 

t a i n e d  i n  t h e  po l i cy  w h i c h  r e a d s  as fo l lows :  

"Sel f -des t ruct ion:  I11 the euen t  of se l f -des t ruct ion  d u r i n g  the first 
t n o  i n s u r a n c e  years ,  w h e t h e r  t h e  i n s u r e d  bc s a n e  o r  insane ,  the i n s u r -  
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ance under this policy shall be a sum equal to the preniums thereon, 
which have been paid to and r ece i~ed  by the  company." 

The court submitted the following issue to the jury, which was 
answered by them in  the negative: "Did the insured, Roger L. Parker,  
die by his O T Y ~  hand or act with intent to commit suicide?" 

The  court below charged the jury, in part ,  as follotvs "It is alleged 
tliat R. L. Parker,  the insured, died on the 29th of January ,  1923; 
that  prior to his death he had paid the premium on this policy of 
insurance, and that  after his death in January ,  1925, the plaintiff 
furnished the defendant with proof of his death. The  defendant admits 
the execution of the policy, the  paynlent of the prem um, the death 
of Roger L. Parker,  and the furnishing of proof of his death, but i t  
alleges there was a clause in this policy of insuraace as follows ( the  
court read said clause as above set for th) .  So  that, gentlemen, the 
only question presented to you under the pleadings in this case is 
embraced in the issue which I h a w  submitted, 'did the imured, Roger L. 
Parker,  die by his own hand or act with intent to commit suicide?' And 
upon the issue the burden is up011 the defendant, the Insurance Com- 
pany, to satisfy you by the  greater m i g h t  of the evidenl:e that  he  shot 
himself with a pistol with intent to take his own life. I t  is admitted 
that he died from tlie result of n pistol shot, and the sole question for 
you is wliether this evidence satisfies you by its greater weight that  lie 
shot himqelf intentionally. I f  the e~iclcnce satisfied you that  he shot 
himself accidentally, then you vould mls~ver the issue 'So. '  Unless you 
are  so satisfied, however, by the greater ~veight of thc evidence, the 
burden being upon the d e f e n d a ~ ~ t ,  that  he intcwtionally shot himself and 
dicd as a result of tlie wound inflicted, the11 your answ2r to the issue 
would be 'Yes.' The  desire for life is so great in all lnank nd, there is no 
presumption that  a man commits suicide, and the person who alleges 
that  lie committed suicide may show by greater weight of the e~ idence  
that 1113 intentionally killed himself, and if he does not sztisfy the jury 
by the greater u-eight of the evidence, then i t  is the duty of the jury 
to a m v e r  the issue 'No.' " 

The defentlant tenderctl the issue "Did the> insured cause or produce 
his own self-destruction?" The court below refused to submit the issue, 
and submitted the one set forth in the charge above. 

I n  T h a x f o n  v. Ins. Co., 143 X. C., 1). 36, an issue like tlie one sub- 
m i t t d  in the instant case was held not to be error. l l o l i e ,  J. (now 
C. J.) said:  

('Again the cllarge of the court is urged for error in connection mith 
the second issue, the issue being in form as follows: 'Did the insured 
die by his own act or hand mith intent to commit suicide?' The  policy, 
bearing date of 18 June ,  1904, contains a coridition that  if the insured, 
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within one year from the issue of the policy, die by his ovin act or liand, 
whether sane or insane, tlle company shall not be liable for any groater 
sum tllan the premiums, etc. A condition of this kind is held to be a 
valid stipulation. Sp~u i l l  v. Ins. Co., 120 N. C., p. 141; Vance on 
Insurance, p. 532. ,\rid it is generally held also that  such a provision, in 
its terms, refers to suicide arid does not include a liilling by accident, 
exen although the act of the iilsured may have been the unintended 
niearis of causing death. Vance on Insuralice, supra. The  issue mas, 
thorefore, properly framed: 'Did he die by his own hand ~ v i t h  intent to 
coninlit suicide!' I t  is also accepted doctrine that  on such an  issue 
addressed to tliis question, the presumption is against the act of suicide, 
and the burden is on the party who seeks to establish it. Am. and Eng. 
El~cy. ,  101. I, p. 331; Vance on Insurance, p. 532; Lawson's Law of 
Presumptive Evidence, 13. 241; Spruill v. Ins. Co., supra; Xallory v. 
I H S .  Co., 47 S. T., p. 52." 

111 Hay v. Insuraizce C'o., 1 6 8  3. C., p. 88, the issue 1%-as as in the 
case at ba r :  "The only issue in controversy upon the second tr ial  was 
tlie folloving: 'Did the insured die by his own liand or act with intent 
to colrirliit suicide?' ~vhich  was ansnered in favor of the plaintiff, arid 
the only cxccptions seriously debated are  to the charge of his IIonor 
i~istructing tlle jury that  the burden was upon the defendant to prove 
by tlie greater weight of the eridence that  the deceased committed 
suicide, and to tllc refusal to charge the jury to aasv-er the iwue 'Yes' 
if they believed the evidence. I n  our ol~inion, there is no error in either 
ruling. V h e n  an insurance company seeks to aroid payment of a policy 
oli account of suicide, the burden of tlic issue is on the defendant 
( l ' l ~ a x f o n  c .  Ins.  Co., 143 N. C., 11. 3 7 ) ,  a i d  the h e i g h t  of the evidence 
must he nit11 the party who has the burden of proof, or else lie cannot 
succeed.' C'l/a$n v.  J l f g .  C'o.. 13.3 S. C., 100. Tlie evidence as to suicide 
n-as circunistantial, and n-hile suficient to justify an answer to the issue 
in faror  of the defendant, i t  was not conclusi~ c, and the inference of an  
accidental killing could be accepted." 

I11 TT7hnrtoiz c. Iiz,~. Co., 173 II'. C., 11. 136 (This  case nns  tried also 
by the l e a r n d  a ~ l d  colis~ielitious judge n h o  tried the present case), the 
in-urance company set up  the wuie defense ill that  case as in the iristant 
case. T h e  policy of insurance contained tlle same clause: "In went  of 
scllf-tlcstruction during the first tn-o yeam, whether the insured he sane 
or insane, thc iriburm~ce under tliis policy shall be a sum equal to the 
premiums thereon ~ h i c l i  has been paid to and receired by tlie company 
and no more." The court, in that  case, said:  "It can serve 110 purpose to 
elaborate the testimony for there was elidenco tending to sustain the 
thcory that  the death was caused by an accident, and tlie burden of proof 
was upon the defendaut to establish its allegation that  the death mas 
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deliberate self-destruction. The  function of the jury was to determine 
the fact. T h e  burden of proof being on the defendant to prove its 
defense, the court could not adjudge that, an  affirmztire defense is 
proven, for that  involves the credibility of the witnesses, which is a 
matter for the jury. Spruill v. Ins. Co., 120 N. C., 141, and numerous 
citations therein in Anno. Ed.  Besides, there mas evidence to go to the 
jury that  the death of the deceased m s  accidental." 

The  same issue was submitted in  Xinsey v. Ins. Co., 181 K. C., p. 
4iS, as i n  the present case. I n  that  case the jury found for tlie defend- 
ant, and on appeal this Court found no error. 

A11 tlle evidence introduced, both by plaintiff and defendant, shows 
that  tlie case ~ v a s  fought out on the theory whether Roger L. Parker  
destroyed himself by committing suicide or he accidentrdly killed him- 
self. There was no evidence as to insanity. TVe think the issue was a 
proper one, under the language of the policy, and the f ~ c t s  in the case. 

The  defendant contends: "The Court can readily sec: that  the term 
'suicide" is wholly inconsistent with the provisions of this policy, 
because in this policy it is provided that  whether the insured 'be sane 
or insane,' and an  insane person could not commit self-murder, mental 
derangement n-ould be a complete defense against self-murder or suicide, 
while under the terms of this policy and the decisions of the Court, the 
purpose of the defendant was to protect itself from any liability which 
might produce the insured's on-n self-destruction, whether he be sane or 
insane." 

I11 Union Nwt. Life 1718. Co. v. Pnyne, 105 Fed. Rep., p. 178, i t  is 
said : "If i t  occurred by suicide, whether the insured was sane or insane, 
the plaintiffs could not recover on the policy. I f  it  occurred by accident 
or by assassination, the defendant is liable 011 the policy, Accidental or 
unintentional self-killing does not forfeit a policy for suicide. 'Self- 
destruction,' as used in  the contract of insurance here in question, means 
suicide, and does not include accidental self-killing. N a y  on Ins.  
(2d ed.), sec. 207; Breasted v. Trust Co., 59 Am. Dec., 489, and note, 
see. 3. T h e  insurers frame their own contracts, and, w11l3 they choose, 
they may insert express stipulations against accident. 'If they prefer, 
for  the purpose of getting custom, to omit such a stipulation, and to 
leaye the matter in doubt, the  doubt ought to be resolved against them.' 
Keels v. Association ( C .  C.), 20 Fed., 201." Clarke c. Equitable Life 
Assur. Soc. (U.  S . ) ,  118 Fed., 374. 

TVe do not think that  the language in the policy is clear enough to be 
construed as meaning that self-destruction included accidental killing, 
but :he reasonable and righteous interpretation of the clause in the  
policy is that  self-destruction meant suicide, whether i,he insured be 
sane or insane. Under the language of the policy, accidental killing 
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~ r o u l t l  riot be so construed as  to  mean-self-destruct ioi~,  such a i  would 
a l o i d  t h e  policy. I f  the  d e f e n d m ~ t  so intended, holy easily i t  coultl have  
been n rittcli  i n  t h e  policy, "Self-destruction : I n  t h e  PI ent  of self- 
destruction (n l i i ch  inclutlrs a c c i t l e ~ ~ t a l  billing of one's self) dur ing  tlie 
first tn-o iiisurance years, n h e t h e r  t h e  insured Irc sane or iiiwne, t h e  
imurni ice u i ~ d c r  th i s  policy shall be a sum equal to t h e  p re~i i iums  
thereon which h a \  e bceu paid to  and  receix etl by  t h e  conil)any." 

TT'e said, i n  ,111gootl u .  Ins .  Co., 1% S. C., 12. 4.30 (30 A. L. R., p. 
6 3 2 )  : "The  language of t h e  r ider  is ambiguous and  not clear. T h e  

011 i ts  face, intlicatcs i t  was a for111 preparcil  by defen~lan t .  I f  
the  t l e f o ~ i t l a ~ ~ t  intendc(1 t h a t  t h e  nutonlo1,ile should he 'lor1,ccl n l i e ~ i  Ienv- 
inq  same unattentletl,' i t  could h a l e  said so i n  phi11 la i~guage .  T h e  
tltfcr~tl:rr~t, no clouht, ha., men shilled to  t l rn~v i ts  i l ~ s u r ~ a i ~ c e  policics and  
riclt.:~. Tllcl ritlcr coulcl l i a ~  e been tlrnn 11 i n  sirnplc Inr~gu~lgc,  rrell 
undus tood  by a l l ;  fo r  esnmple, ( T h e  insuretl unilertakes, durilrg the  
currcxncy of this policy, to  all\ LIST lock tlie nutonlobile nlleil unattended.' 
T l i i l c  we should protect t h e  companies n g a i ~ ~ s t  a l l  unjust  c l a i r ~ ~ s ,  :i11t1 
ellforce al l  rea.oriahlc rcgu la t io~ ls  i l ecesarg  f o r  their  protection, we 
must not forget tll:~t t h e  p r i m a r y  object of a l l  i ~ i i u r : ~ ~ ~ c e  is to ~ n s u r e . '  
Grubbs v. Ins. C'o., 1.33 IT. C., 309." 

JT'c h a r e  esainiried the c x t p t i o n s  nncl assignments of e r ror  made  hy 
defendant nit11 care, ant1 can see 110 error  i n  them. 

Tlwre  was some el i d c ~ t c ~ .  to go to t h e  jury-slight, but  sufficient-that 
t 1 1 ~  i n j u r y  rr a s  accitlmtal.  T h i s  \ \ as  a qucition f o r  the  jury.  

F r o m  t h e  cn t i rc  record n c  can find no error  i n  lan.. 
S o  error. 

A N T H O N Y  A S D  T I I O J I A S  v. ARIERICAX E X P R E S S  C O J I P A S Y  ET A I .  

(Filed 220ctober, 1024.) 

1. Express Colnpanics-Cnrrie~~~-ScgligenccFi~il~~e to Deliver-Evi- 
dence. 

Where there is evidence t c n d i ~ ~ g  to  how that an esllress comImng has 
rcceirrd fro111 consi!wor :I s l ~ i l ~ n i e ~ ~ t  to Iw m:~tle by it as :I conlnloll carric'r, 
and that it has failed to c1elirc.r i t  to consignee, it  is suffic.icllt to take 
the casc to the jury 11l)on the issue of ilcfcntlants artionnblt~ licqligcncr. 

2. Samr-C. 0. D.-Contrartc;-Collcctio~~s-Co~~~~~~on-~~v Duties. 
Thc cornmoll-lalv liability of a carrier for tlaruaqes for itc ncqligence 

(low not extend to the collection for tlie collsienor of the pricr or \nlue 
of t l l ~  sllipm~nt, and n C. 0. D. qlril~mcnt rcccivetl for t r a q ~ o r t a t i o n  
and deliver) rests by sl~ecitll contract iir the ~ r c e i p t  given the con<iqnor 
thercfor. 
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3. Same-Questions for Jury. 
Where all eslmss receipt has been given to the consiqnor for a ship- 

ment C. 0. D. \\it11 the provision tliat it nould notify him in the event of 
nondeliverg to or the refusal of the consignee to  accept it and pay the 
innney to be collected, evidence tliat no such notice was given by the 
carrier or rcyort niade concerning the shipment is sufticieiit for the deter- 
nlination of the jury in the consignor's action to recowr the C. 0. D. 
c8harge for the goods. 

4. Same-Prima Facie Case-Burden of Proof. 
Where an espress company had received a C. 0. D. pacBage for trans- 

l~ortation and  delivery to the consignee, it is peculiarly within its own 
lino\~ledge as to reasons that nould acquit it  of its du-y therein; and 
where it has neither made delivery nor accounted for collection, the 
burden is upon it to show matters in defense. 

APPEAL by defendant from judgment rendered by Daniels, J., a t  
March Term, 1924, of PITT. 

Plaintiffs allege and, upon the issues submitted, the jury found: 
(1 )  Tha t  in December, 1919, plaintiffs delivered to defendant, a t  Green- 
ville, N. C., for  sh ipn~ent  to Jeffie Baker, a t  Farmville, N. C., certain 
goods; (2)  that  defendant rcceived said goods for shiprnent upon the 
express agreement that  it nould deliver the same only upon payment by 
the consignee of the amounts specified in the receipts issued by defend- 
ant ,  and, further, that  it ~ ~ o u l d  promptly remit said amounts to plain- 
tiffs; ( 3 )  tliat defelldant delivered said goods, collectrd said money, and 
has failed to remit same, and tliat defendant is indebted o plaintiff, on 
account of the money thus collected, in the sum of $355.88. 

Upon the verdict, judgmrnt \ins r~ut lered  that plaintiff recover of the 
defendant the sum of $335.88, with interest :ind cost. From this judg- 
ment defendant nppealed. 

There is evidence that, in December, 1910, a drayma11 employcd by 
plaintiff delivered to  dcfendant, a t  Grecnville, certain merchandise, and 
that defendant issurtl receipts for  same; that  the c o ~ ~ t r a c t  betwee11 
 lai in tiffs and defendant relative to said merchandise is contained in 
these receipts; each receipt shows the name of the consignor, the name 
and address of the consignee, a description of the goods, the letters 
"C. 0. D.," arid figures showing the amounts to be collected upon 
delivery to consignee; that  plaintiffs have not received f;.om defendant 
the money to be collected as specified in said receipts; that  on 26 August, 
1920, defendant acknowledged receipt from plaintiffs' atiorney of four 
claims, each for money collected upon a C. 0. D. shipment, including 
the three claims involved in this action; that  one of theso claims mas 
paid by defendant, and that  the other three have not been paid ;  tha t  
plaintiff has received no notice from defendant that  the goods involved 
in the three shipments were delirered to consignee. 
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Said receipts coutainetl the following prorisions : ('which (i. e., the 
goods, receipt of nllicli is aclino\vledged) tlie company agrees to carry 
up11 the terms and conditions printed on tile back hereof, to which the 
shipper agrees, and as evidence thereof accepts and signs this receipt." 

S u m h e r  7 of the t c r ~ n s  and conditions referred to is as follons: 
"Section 7. Except nliere the loss, damage or in jury  complained of is 

due to delay or damage while being loaded or unloaded, or daniaged in 
transit by carelessness or negligence, as conditions precedent to recorery, 
claims must be made ill nr i t ing  to the origi~iatillg or delivering carriers 
within four months after the delivery of tlie property, or, ill ease of 
failure to make deli] cry, then nit l i in four nlontlis and fiftecii (lays after 
date of shipment; and suits for loss, damage or delay shall be instituted 
only within two years and one day after the date when notice in writing 
is given by the carrier to tlie claimant that  the carrier has disallowed 
the claim or any part  or parts thereof." 

Number 8 of the terms and conditions referred to is as follo~vs: 
'(Section 8. I f  any C. 0. D. is  not paid n i th in  thir ty days after 

notice of nondelivery has been mailed to the shipper, tlie company may 
a t  its option return tlie property to the consignor." 

Defelidant i n  apt time moved for judgment as of nonsuit, under C. S., 
567, and excepted to refusal of the court to render such judgment. 
Defendant excepted to the issues as submitted, and also to refusal of 
the court to submit an issue, as follons: "If so, was claim for account- 
ing filed with defendant within four months after delirerr of property, 
or  within four nlonths and fifteen days after a reasonable tinie for 
delivery?" Otlicr exceptions were duly noted during the trial, all of 
~ r h i c h  are gronpcd as assignments of error, as required 1,- Rulc 19 .  

r l lb ion D u n n  for plaintifis. 
F .  G. James  iC S o n  for de fendan t .  

C o ~ x o n ,  J. Tlie cause of action set out in tlie complaint hcrein is 
not for damages ariqing out of the brcach of contract for slliprncnt of 
goods. Plaiiitiffs (lo not seek to recorer of tlefentlant as a colnniori 
carrier for loss of or injury to the goods, or for delay in transporting, 
or for failure to dcliver the same to consiguee. They allege that  the 
goods n-ere deli\ crcd ant1 the money collected by defendant in accordance 
with its contract, and that  defendant has failcd to remit or pay over the 
same to them. 

There is a distinction, uriiforrnly recognized by tlie courts, be twen  
the liability of defendant, as a common carrier, with respect to tlie 
shipment of tllc goods received by it, and its liability under its special 
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contract to collect from the consignee upon delivery t l ~ e  value of t he  
goods as specified in the receipts, and to remit the money thus collected 
to consignor. 

"The peculiarity of shipnient of goods C. 0. D. (meaning collect on 
d e l i ~ e r y ) ,  x-hich is  usually undertaken only by expres:, companies, is  
that  a condition is  attached that  the ca r rk r ,  on deli\ctry to tlie con- 
signee, shall collect a specified sum of money, usually the purcliase price 
of the goods, and shall return the sum thus collected to the consignor. 
Since i t  is well settled that  there is no common-law duty devolving on 
an  express company or other common carrier to act as the collecting 
agent of the shipper, such obligation arises only by cont -act, express or 
implied, and is one which the carrier may enter into c r  refuse a t  i t s  
option. TYhen a carrier makes a contract to collect on delivery, i t  
stands ~ i t h  reference to i t  just as any other agent, and is bound to n 
strict compliance with its undertaking." 10 C. J., 278. 

B y  its exceptions chiefly relied upon by defendant up011 this appeal 
t ~ v o  propositions are presented for consideration by this Cour t :  

First .  Defendant insists that  the burden of proof is Lpon tlie plain- 
tiffs to offer evidence from which the jury can find, by its greater veight, 
that  defendant delivered the goods to the consignee aml collected the 
money. Defendant contends that  there is no evidence from which the 
jury "could find these facts, and therrfore insists very earnestly that  
there was error in refusing its n~ot ion  for judgment as of nonsuit, and 
in rcfusing to give the instruction requested. 

Tlie goods having been received by defendant as a comnlon carrier, the  
disposition nlade of them by defendant was rt fact peculiarly within i ts  
knon.ledge. I t  mas defendant's duty  to deliver the goods to consignee, 
and for a breach of this duty the defendant was liable to plaintiffs for  
their value. The  law x4l not prcsume a breach of du y ;  but where, 
from the facts admitted or proven, an inference may be t l r a ~ m  in favor 
of performance rather than of a bl.eac1i of contract, of rightful rather 
than wrongful conduct, such :in inference is permissible. Upon the 
evidcnce in this case the jury could well infer that  defendant performed 
i ts  contract as a carrier of goods and delivered the samc: to consignee. 
I f  the fact TI-ere otherwise, it  was witliin the linonledge of defendant, 
and the burden was upon the clefelidant to lncet and ol-erconie the prima 
facie case made out by the evidence favorable to plaintiffs' contention. 

"It is a principle of Ian-, u l i e i ~  a particular fact n13cessary to be 
provcd rests peculiarly within the knov-lctlge of one of tlir. parties, upon 
him rests the burden of proof." ;IIi tchcll  e. R. li'., 12-1 \ T .  C., 236 (41 
L. R, A., 616) ; IlinZ,lc c. R. R., 1% 6. C., 032 ( 7 s  ,im. St.,  685). 
There was evidence from which the jury could find delivery of the 
goods, in full discharge by defendant of its contract as a common car- 
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rier. By its special contract, defendant agreed to collect from con- 
signee the money specified on tlle receipts. Defendant had the right, 
under tlie contract, to return the goods if the same were not delirered. 
The fact that  the goods were not returned, or tendered to plaintiff, was 
some elidenee that  they had been de l i~e red  and tha t  the money Tvas 
collected. 

Tliis Court held, in B m m b l e  v. B r o w n ,  71 N. C., 513, that  an officer 
ulio has r ece i~ed  a note for collection. and n h o  has failed to rcturn it,  
is presumed to h a l e  collected i t  or to ha re  converted i t  to his onn  use. 
As betncen tlleue two presumptions-one of a rightful act, the otllcr of 
a ~ r o n g f u l  act-the jury might 11-ell infer the rightful act and find as 
a fact that  defcndant not ouly delirered the goods, but also collected the 
money. 

Second. Defcnda;lt insists that  by scction 7 of the terms and condi- 
tions contained in  the receipt issued by defendant to the plaintiff it  
n a s  stipulated that  as "a condition precedent to recovery, clainis must 
be made in nritirlg to the originating or delirering carriers within four 
riiontlis after the delirery of the property, or, in case of failure to make 
delirerj-, then within four nlontlis and fifteen days after date of sliip- 
nmit." N o  evidence having been offered that  such claiin was filed 
within said time, i t  is insisted that  no recovery can be had in  this action. 

The  ral idi ty of this stipulation as affecting claims against common 
carriers for loss, or damage to goods or for delay in delivering same, 
has been sustained by this Court. F o r n e y  v. E. R., 1G7 N. C., 641. I n  
X c S i c h o l  v. Pacific Ezpmss  Co., 12 110. A, 405, i n v o l ~ i n g  facts almost 
identical ~ v i t h  those of this case, his Honor, Seymour D. T h o n l p s o n ,  
~vr i t ing  for the Court, says: "In this case tlle suit is, clearly, not upon 
the carrier's common-law duty to d e l i ~ e r  the goods safely, but is upon 
a special contract, which the plaintiff has set out, nit11 the conmlon 
carrier, before delivering the goods, to collect a sum of money for the 
consignee. So f a r  as Ge knon., there is no common-lan* duty upon the 
carrier to act as collecting agent of a shipper. The  law does not attach 
any peculiar liability to such an  office when the carrier assumes it, such 
as attaclics to his ordinary office of public carrier. When he  undertakes 
such a duty, his liability is the same as that of a bank, attorney a t  lam, 
or any other collecting agent, and i t  arises upon the special contract by 
nllicll he undertakes tlie duty, and not upon the ancient c u ~ t o m  nllich 
is tlle foundation of his peculiar liability as carrier." See Dancigw v. 
7tre1ls, 154 Fed., 379. 

Section 7 of the terms and conditions upon which the goods mere 
received for shipment by defenrlant applies only to  claims against the 
defendant arising out of a breach of contract by the defendant of its 
duty as a common carrier with respect to the goods. I t  does not apply 
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to claims f o r  money collected a n d  not remitted i n  accordance wi th  i ts  
special contract with the plaintiff. 

Tliere was no e r ror  i n  his  Honor's refusing to render judgment a s  of 
~ l o n s u i t  because plaintiffs h a d  offered no evidence of noti:e t o  defendant, 
a s  required by said section, nor  was there  error  i n  refusing to submit  
the  issue tendered by  defendant. 

W e  have esamined n i t h  ca re  tlie other  assignments of e r ror  made  by  
dcfcndant. T h e y  a r e  not sustained, a n d  t h e  judgment below is  affirmed. 
There  i s  

xo error. 

STATE v. GEORGE LUTTERLOH. 

(Filed 22 October, 19'24.) 

1. Homicide-Automobiles-Evidence-Photographs. 
Upon a trial under an indictment for murder where there is evidence 

tending to show that the deceased was killed by the criminal negligence 
of tlie defendant driving an automobile a t  great speed while intosicated 
along a public highway, it is competent for the witnesses to illustrate 
their testimony by the use of photographs properly testified to be of the 
place mid a t  the time of the occurrence, and accurately taken. 

2. Homicide-Murder-Manslaughter-InstructionAppa and Error. 
While under the provisions of C. S., 4640, the trial judge is required to 

cllnrge upon evidence on the less degrees of the same crilxe concerning 
whicli the prisoner was being tried, it  is not required that he charge upon 
the 1)rinciples of an assault with a deadly weapon, whert. the prisoner is 
charged n i t h  murder, and the killing of the deceased by him has been 
ntlmitted, and the judqe has correctly charged upon the crime of man- 
slaughter, the lonest degree of an unla~vful killing of a human being. 
C. S.. 4201. 

APPEAL b y  defendant f r o m  Decin,  J., a t  J u l y  Term,  1924, of NEW 
HASOVER. 

Cr imina l  prosecution, t r ied upon a n  indictment charging t h e  defend- 
a n t  with murder .  

F r o m  a verdict finding t h e  defendant  gui l ty  of manslaughter,  and  
judgment  pronounced thereon, he  appeals, assigning e r rws .  

:ltfoiwcy-Gcnel-a1 Jlanning and Assistant Attorney-Ge,zeral N a s l ~  for 
the State .  

l io~rntl-ce & C a w ,  TI'. F.  Jones, and Herbert 11fcClammy for defendant. 

STACY, J. T h e  defendant, a respectable colored m a n  of Wilmington, 
K. C., was charged with the  murder  of Mrs.  V e r a  Bryant ,  on 13 Apri l ,  
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1924. H e  was conr icted of mai~slaughter. T h e  homicide 11-as c a u d  by 
the tlcfeiidant's c r i n h a l  r~egligence in the operation of an  automobile. 
R e  appeals, assigning errors in tlie trial. 

There n a s  evidence on behalf of the State tellding to show tliat on 
Sunday afteriioon, 13 April, 1924, Woody Bryant and his wife, Mrs. 
Vera Bryant, accoinpanied by several friends, n e r e  out riding in a Ford 
car on tlie public road leading from Wilmington to Castle Hayne, the 
latter a ~ i l l a g e  about eight nliles north of the first-named city. As they 
were returning home, they stopped their car on the side of tlie road, 
with tlie left-hand ~ l i e e l s  resting on the hard-surfaced portion, and \\-ere 
out, rneriding a tire, when the defendant, driving a seven-passenger 
Buick automobile, struck them from the rear, knocking the Ford car, 
with its brakes on, a distance of 51 feet, hitting the witness, Barnliill, 
who was in the act of mending the tire, and dragging Mrs. Bryant about 
41  feet, inflicting fatal  illjuries upon her, frorn which she died that  
uiglit, after having been carried to the hospital in Wilmington. I t  was 
in evidence that the dcfendant was driving a t  the rate of about 40 miles 
an hour, and tliat lie mas under the influelice of an  intoxicant a t  the 
time of the injury.  There was another coloretl nian in defendant's car, 
who was undoubtedly drunk, and in the bottom of the automobile t ~ o  
coca-cola bottles were found, vi t l i  strong odors of whiskey about them. 

The defendant, on the other hand, offered eridence tending to show 
that he was not under the influence of an intoxicant at the time of the 
accident; tliat he  had only tasted a little nhislicy that  day, but had not 
s~vallowed any of i t ;  that his friend and conlpanion was not drunk, but 
only sick from the effects of d r i~~ l i ing .  I Ie  further testified that  he  was 
not c i r i ~ i l ~ g  er 20 miles ml hour ;  that it  v a s  getting dark nhcn the 
collision occurred; that  his automobile lights wcre burning, but con- 
structcd so as to focus just ahead of h im;  that  Mrs. Bryant was stand- 
ing a t  the rear of the Ford car, leaning on the left fender, so as to 
obstruct the tlefe~ldant's view of the rear light, if actually burning, 
about ~1-1iich there is a conflict in tlie tcstirnony; mid that the defmtiant 
was unahle to discover the situation in time to avoid the accidelit. 

Out of this conflicti~ig eridence the jury foulid the dcfentlant guilty 
of a~anslaughter,  and so returned its rcrdict. I t  n a s  peculiarly a qucs- 
tion of fact for the jury. 

T h e  defendant con~plains at the action of the tr ial  court in a l loni~ig  
the State to offer in evidence certain photographs of the scene of the 
accident. These photographs were designed to show the d t l i  arid 
gelieral topography of the road where the collision occurred, and were 
used by the witnesses in explaining their testimony. There was evidence 
as to the correctness of the photographs, and with respect to the time 
and manner of their taking. The  evidence was sufficient to render them 
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competent for the purposes they were offered and used. S. v. Jones, 
175 K. C., 709, and cases there cited. 

Defendant also assigns error in  the charge because the court failed, 
or declined, to instruct the jury that  it might return a verdict of assault 
with a deadly weapon. 8. v. Sudderth, 184 N. C., 753. I t  is undoubt- 
edly the well-established rule of practice in this jurisdiction that  where 
one is indicted for a crime, and under the  same bill i t  is permissible to 
convict him of "a less degree of the same crime, or of an  attempt to 
commit the crime so charged, or of an  attempt to commit a less degree 
of the same crime" (C. S., 4610), and there is evidence tending to sup- 
port the milder verdict, the prisoner is entitled to ha.ie the different 
views presented to the jury, under a proper charge, and an error in  this 
respect is not cured by a verdict convicting the pris0n.r of the crime 
as charged in the bill of indictment, for in  such case i t  cannot be known 
whether the jury would have convicted of a less degree 01. of an  attempt, 
if the different views, arising on the evidence, had been correctly 
presented by the  tr ial  court. 8. v. Allen, 186 N. C., 11. 307. Bu t  the 
facts of the instant record do not call for the applicatim of this rule. 
A11 the evidence tends to show that  Nrs .  Bryant was killed, and there 
is no denial of the fact. "Where the facts of a case of homicide consti- 
tute the crime of manslaughter, the same state of fact: will make the 
case of an  assault if no killing ensues." S. v. Leary, 88 N. C., 615. Here, 
a killing did ensue and manslaughter is the lowest grade of an  unlawful 
homicide. C. S., 4201, and cases there cited. Manslaughter is the unlaw- 
fu l  killing of a human being without malice and withou; premeditation 
and deliberation. S. v. Benson, 183 N. C., 795. 

There was no error in the charge with respect to the degree of negli- 
gence necessary to be shown on a criminal indictment for manslaughter. 
H i s  Honor followed closely the  language of this  Court in the case of 
S. v. Rountree, 181 N. C., 535, where the matter is fully discussed. 

The record is free from reversible error. 
No error. 

G. S. RAY v. HILL VENEER COMPANY. 

(Filed 22 October, 1924.) 

Appe'd and Error-JudgmentNonsuit-Second Appeal--EvidencsRe- 
view. 

Where the Supreme Court, on appeal, has reversed the Superior Court 
in granting defendant's motion as of nonsuit upon the evidence, under the 
provisions of the statute; and upon the retrial, upon the same evidence, 
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the defendant has again entered his motion thereof a t  the close of the 
plaintiff's evidence and a t  the close of a11 the evidcrlce, the decision in 
the former apljeal is the law of thr case, and the law as tllercin 
determined vill not thus be reviewed in the Supreme Court. 

APPEAL by defendant from G m n m e r ,  J., at  N a y  Term, 1824, of 
L ~ L A I I A N C E .  

Civil action to recover damages for breach of contract alleged to 
have been nlade in connection with the sale of certain ~ m l n u t  logs. 

Upon denial of liability and issues joined, the jury returned the fol- 
lo~ving verdict : 

"1. Did the plaintiff and tlefcndalit eiltcr into a contract as alleged in 
tlie complaiiit ? Tes . '  

"2 .  I f  SO, did tlie clefendant breach said contract? 'Yes.' 
"3. Wliat damage, if any, is plaintiff entitled to recover by reason 

of said breach ? " 

From a j u d p c n t  on the verdict i n  favor of plaintiff, the defendant 
appeals. 

Thos .  C'. Carte? f o ~  p l a i n t i f .  
I ) .  11. P a m o w  a~zcl P a r k e r  LC' Long for defendant. 

S ~ a c ~ ,  J. This case was before us a t  a former term, 18G N. C., 773. 
The first appeal Tvas from a jutlginent of nonsuit, entered on motion of 
the ticfendant a t  the close of plaintiff's evidence, and this was rer erscd. 
YTe are not now permitted to review any question which n a s  then 
dccidcd, as a party n h o  loses in this Court may not h a ~ e  the case 
reheard by a second appeal. IIoIiand v. Xi. E., 133 K. C., 435. T h e r e  
a judgn~ent of noilsuit has been reversed and, on a second trial, tllc 
plaintiff's evidence is substmitially the same as i t  Tvas 011 the first hear- 
ing, t h ~  cause should be submitted to the jury, as the former decision 
has become the law of the case so f a r  as the question of nonsuit is 
concerned. Clark e. Sweaney ,  176 K. C., 628. 

",I decision by the Supreme Court on a prior appeal constitutes the 
law of the case, both in subsequent proceecli~igs in the tr ial  court and on 
a subsequent appeal." I lar l - ing fon  7). Rnwls,  136 N. C., 65. T o  like 
effcct are numerous decisions, among which may be mentioned : S o b l e s  v. 
Daocnpor f ,  185 S. C., 162;  Public-Service  Co. v. P o u e r  Co., IS1 N. C., 
356; l losp i ta l  v. 8. R., 157 N. C., 460. 

Defendant's chief assigimlent of error, or  the one most strongly urged 
on the argument and in its brief, is the exception addressed to the refusal 
of the court to grant the defendant's motion for judg~nent as of nonsuit, 
made first at the close of plaintiff's evidence and renewed a t  the close 
of all the evidence. Under tlie authorities above cited, our former ruling 
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on this  question h a s  become t h e  l a w  of t h e  case a s  there  is  no mater ial  
difference between tlie evidence appear ing  on  t h e  previous record a n d  
the  evidence appear ing  on tlie present record. Gerock v. T e l .  Co., 147 
N. C., 1. 

T h e  remaining except io~is  a r e  not sufficient t o  w a r r a n t  another  hear-  
ing. T h e  verdict and  judgment will bc upheld. 

B o  error .  

STATE v. CLEVELBSD GALLOWAY A X D  LEE ET'ERETT. 

(Filed 22 October, 1924.) 

1. Evidence-Gaming-Criminal U\v-Prej~tdice-Statul es-Appeal and 
Error. 

Where the defendants admit keel~ing gaminq tables for which they 
were indicted under the provisions of C. S., 4433, they may not sustain 
their exception to the admission of evidenw tending to show they were 
continuously present a t  the l~lnce, and as  a founda~ion for further 
evidence tending to s l i o \ ~  their large share in the receipts of these tables, 
and other relernnt circnmctanccs, on the ground that it prejudiced thtm 
11 it11 the jury and was iminaterial to the issue. 

An instruction baser1 ulmn the evidence on a criminal trial embodying 
the lo\\ er degrees of the crime charged in the indictment, is not erroneous. 

APPEAL by defendants f r o i i ~  C'alverf,  J., a t  M a y  T e r m ,  1934, of NEW 
HANOVER. 

Attorney-Ge11cra7 Jfrrnning and  A l s s i s fan t  ,4 t tomey-Ge~zeral  Xas71, for 
the  S t a t e .  

I l e ~ b c r t  A11cC7anlnz!j and  IT'. F. Jones  for defendants .  

ADAAIS, J. T h e  defe i~dants  Jvere coilvicted of the  offense of Beeping 
gaming  tables i n  breach of sect io~i  1133 of t h e  Consoli~latecl Statutes, 
a n d  f r o m  tlie judgmcnt pronounced t l i rg  appealed to  th i s  Court .  T h e y  
admit ted tha t  tlie house ill which tlie tables were kept was a '(gambling 
house" and  t h a t  gamcs of chance were played there. 

T h e  first seven assignments of error  relate to  t h e  admission of 
evidence. A ~vi tness  f o r  tlie S t a t e  n.as pernlittecl to  descl-ibe t h e  tables, 
slot machines, and  other  gaming  dovices found i n  t h e  houre, and  to show 
t h a t  games of chance had  been played there f o r  a long period of time. 
T h e  defendants esccptcd f o r  t h e  assigned reason t h a t  i n  view of the i r  
admission as  to  the  games and  t h e  rharacter  of t h e  house th i s  testimony 
was unnecessary and  prejudicial to their  defelise. 



N. C.] FALL TERM, 1924. 417 

W e  have  held t h a t  t h e  t r i a l  court  should exclude evidence which is  
foreign to t h e  controversy, o r  insufficient, o r  wholly collateral, o r  harm-  
f u l  i n  i ts  tendency only to arouse prejudice or excite passion or  to  w a r p  
the  judgment of t h e  jury. Dellingel. v. B u i l d z n g  Co., 157 N.  C., 845, 
549; S h e p h e r d  v. Lumber Co., 166 N. C., 1 3 0 ;  Slzort v.  Yelverton, 1 2 1  
N. C., 95 ;  S. v. Joncs, 9 3  N. C., 611. B u t  t h e  evidence excepted to is  
not incompetent on either of these grounds. I t  was apparent ly offered 
pr imari ly  f o r  t h e  purpose of laying a foundat ion for testimony t h a t  the 
defendants wi th  knowledge of t h e  s i tuat ion were constantly in  attend- 
ance upon  t h e  games and  i n  fac t  received two-thirds of the  profits 
derived therefrom. T h e  circumscribed atlmission of t h e  defcntlauts 
should not he irivobed as  a rriealis of esclut l i~ig eridence mater ial  to  t h e  
State's proof of the  esrcntial elements of t h e  offense cliarged i n  thc  
indictmerit. 

T h e  several csceptions to  tlie charge cannot be sustained. T h e  defend- 
an t s  contended t h a t  incompetent evidence was made the  basis of certain 
instructions by  which t h e  j u r y  was misled. W e  h a r e  held tha t  this  
eridence was admissible; and  the  s ta tu te  rcquires the judge to  s ta te  i n  
a plain alitl correct manner  tlie e d e n c e  given ill t h e  case and to declare 
and explain t h e  law ar is ing thereon. C. S., 564. Moreover, these 
instructions were t h e  mere  recital of contentions and  embodied no 
erroneous statement of law. S. 'L'. Ashburn, 187 N. C., 717, 722. 8. v .  
A e a g a r ~ ,  183 K. C., 710;  S. v. Johnson, 172 N. C., 020. 

W e  find 
N o  error .  

THE BANK O F  ZEEULON r. RI. S. CHARIBLEE ET AL. 

(Filed 22 October, 1924.) 

1. ContemptClcrks of CourtSupplcmentary Proceedings. 
Where in supplementary proceedings tlie defendant has \\illfully clis- 

obeyed an order of the clerk of the Superior Court having jurisdiction, 
in disposing of his property, he is in  conten1l)t of court undcr tlw provisio~~s 
of C. S., 978, 981. 

2. Same--Appeal and Error. 
An adjudication or contempt of court not committed within the immedi- 

a te  presence or verge of the court is appealable. C. S., 979. 

While the facts found by the Superior Court in an attachment for 
contempt when supported by evidence are conclusive upon the Supreme 
Court on appeal, the same principle does not apply on an appeal from 
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au inferior to the S u ~ e r i o r  Court, and in such instanc2s it  is the duty 
of tht. j u d w  11earing the matter, to review the findings of fact of tlie loner 
court as  well as  the co~~clusions of law, together with additional evidence 
should justice require i t ,  and make his own findings tht?reon. 

A \ ~ ~ ~ ~ ~ :  41. by dcfent la~i t ,  hI.  S .  Chainblee, f r o m  Gracj'y, J., a t  J u n e  
Special  Term,  1924, of TTARE. 

Motion f o r  rule  upon 31. S. CII:IIIII)IW, respondel~t ,  to dl0~V cause why 
lie should not \)c nttac.livtl fo r  c o i ~ t c ~ i ~ p t  becnuse of willful clisobedienc~ 
to a n  ordcr of court,  issuctl by the  clerk of the Superior  Cour t  of W a k e  
County ill supplcnie~l tnl  proccediiigs had  ill the  abore entitled cause, 
t i i r c c t i q  t h e  t l ( fe~~c l : l i~ t  to cli~pose of ]lone of his  property o r  holdings 
unt i l  t h e  nlattcrs under  inrestigntion coultl be ful ly  heard and 
cletcrmined. C. S., 717. 

F r o m  a n  ordcr of the c lwk atljudgiug tllc rcspontlei~t ill contempt, ant1 
r e q u i r i ~ l g  hi in  t o  pa? a fin(. of $100.00 and  to be confi~ied i n  the  c o n m ~ o ~ ~  
jail  f o r  a period of 30 days, lie appealed to tlie judge of the Supc,rior 
Court ,  r l i o  a f te r  hearing t h e  cast,, adopted and  approved t h e  findings 
and jutlgnlr~nt of the  clerk i n  all respects. R e s p o n d e ~ ~ t  tw(q) tcd  :111(1 

appealed. 

J .  C iawfo id  Riggs a i d  J .  ST'. B z i i~n  for plaintiff'. 
Dozr ylcrss if. Do~r,qlass for  dcfent1an.t Chamlilee.  

ST.\CT, J .  I t  is  p r o r i d d  i n  C. S. ,  978 and  981, anlong other  things. 
that  a n y  I W ~ S O I I  fount1 gui l ty  of willful disobedience of ally pi-occss or 
ordcr Ia~vfu l ly  issuctl by a n y  court,  o r  of resistance, n i l l fu l ly  offered, to 
the  l a n f u l  ordcr  o r  process of a n y  conrt,  shall he held t o  h a ~ e  ronl- 
mittcd a colltcmpt of court,  a ~ d  fillc(1 110t c w w t l i i ~ g  tn.o hulldretl tlollnrs, 
or i m p r i s o ~ ~ c d  not csceedi i~g th i r ty  days, or both, i n  the discretion of 
tho court.  Iib ye ParX,cr, 1 7 7  S. C., 1-63. %'here tlie corltempt has  not 
b c c ~ ~  conmi t ted  ni thi l l  t h e  iii~i~iccliatc prcscncc or ~ c r g c l  of tlie conrt,  
all appeal  lies f r o m  the judgment c i~ te red  Iselow. C. S.,  979;  E x  pnr f ( .  
M ( ( ' o w i ~ ,  130 X. C., 0.3: In ~c STTtr7X.ci, 82 S. C., 0.3. T h e  fintlings of 
fact ,  inndo by t l i r  judge of t h e  Superior  Court ill such procecdii~gs and  
nhicl i  a r e  rcquiretl to  be "specified on tlic record" (,q. 1 % .  , I i o t f .  40 S. C.. 
4-10), a r c  conclusirc upon us, when supported by mly coin1 etcnt eritlcnce. 
J 7 0 u ~ l g  u. Rollins, 00 N. C., 123. B u t  i t  has  beell held  hat where the  
facts  h a r e  been found 1 ) ~  a n  i l ~ f c r i o r  t r ibunal .  oil appeal  to  t h e  Superior  
Court ,  it is  t lw d u t y  of t h e  judge hear ing  t h e  mat te r  to  r lview the  find- 
ings of fac t  as  well as  the r u l i ~ ~ g s  of l a x ;  a i d ,  if justice require i t ,  he  
m a y  hear  additional evidence, orally or by affidavit, i n  making  u p  his  
O T \ ~  findings of fact .  11.1 I-e Deaton, 105 N .  C., 39. 
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PHOSPHATE Co. II. JOHNSOR'. 

I n  t h e  i i i s tmt  proceeding, i t  h a s  h e 1 1  found,  up011 competent and  
ampla  el idencc~, t h a t  thc  reqpondcnt, i n  n i l l f u l  and  deliberate violatiori 
of t h e  court's order, purposely and i~itcrltioii:rllg disposed of some 
$3,800.00 or $4,000.00 n i t h  t h e  specific tlesigri to  t h n a r t  t h e  processes 
of the  court.  The rcspontlcnt replies by s a ~ i n g  tha t  he  used the moneys 
i11 to p a y  dehts n h i c h  lie thcn oned ,  alleging t h a t  he was 
ignoraiit  of the  l a x  ant1 tliouglit h r  h a d  a pr r fe r t  r igh t  to use the  money 
in t l ~ i z  n a y .  I I e  t l i ~ l a i ~ n i  :niy i l l t c ,~~t io~in l  ~ ~ o n t t m p t  or ronturnacious 
conduct. T3ut t h e  crucial facts  h a l c  becn determined against h im.  

I T 1 m ~  tlie f a c t i  as  found, we havc. t l i x o ~ c r e t l  no l a l i d  rcason f o r  
disturbing tlie ortlcr and  judgment cl~ltcwtl ill t h t  Superior  Court .  Iib I*(' 

Bro~csn, 168 N. C., 417. 
Affirmed. 

(Filcd 22 October. 1021.) 

1. Bills and Notes-Seg;otinble blstrun~e~~ts-I~ifi~~~~it~-F~vidence. 

U11on tlicl defonuc in an nctioii nlmn ;I not? for illt?gnlity in its procure- 
nlcsnt for a l~urcliase of stocli solicited il l  ~ io la t ion  of tlie 1311le-SliJ' Law. 
it  is competent to show by a n.itn(w that he had also I1ce11 solicited under 
like circumstances by the agent of the same party. 

2. Sanie - Blue-sky Law - Statutes-('orporatiol~s-Idoillestic Corpora- 
tions. 

The requirements of C'. S., 6367 a? to soliciting the ~~nrcl iase of shares 
of stocli in n certain cor~~ornt ion in accordmicc with certain conditions, 
:~lrplics by statutory :~nlentlnicnt of 1019, not o ~ l y  to cor~~orntiotis formed 
in other stzttcs, hut also to domcstic corl~orations. C'. S.. 8107. 

3. Same-Remedial Laws. 
Thc statutes for the ~)rotcction of thc ~ ~ c ~ ~ p l e  of this State, in lwing 

solicited for the ~mrchnuc~ of s l~arcs  of stock in certain c lnss~s  of corpora- 
tions is rc~mctli:tl ill its ~Sicct,  and will be construed to atlvnnce thc r c m e d ~ .  

TT1ic.r~ s t n t ~ ~ t c s  : ~ r ( ,  cmlifictl. ns in thr  ('onsolic1:rt~tl St:ltutt's, thc~ 
language used in the codification \\-ill he construed to effectuntcl thc intent 
and meaning of the statutcs so c30tlificvl. wll~11 this n i a ~ .  he (lolie 11y n 
reasoriahlc colistruction. 

5. Corporations - Statutes - Hlnc-Sky Lam - Exidmce-Questions for 
Ju1~y-Inst1'uction~-.41~1~c~al and Error. 

Where there is c~ idence  tending to s h o ~  that the defendant had given 
his note \ued on for shares of stork colicitcd b r  the 1)lnintiff ill violation 
of the provisions of C. 8 ,  6367, (Tlie Blue-Sby Isan ) ,  it ~ n i s e s  an iksuc 
for the clctermination of the jury, and it  is reTersible error for the court 
to hold, as  a matter of  la\^, that the plaintiff should recover 
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6. Same--Bills and Notes. 
Where a note is given in violation of a statute, it is not collectible by 

the payee, or other holders to whom it had been endorsed and vho had 
acquired it with such notice of its illegality as would avoid it in the 
hands of the original payee. 

7. Same-Receivers-Actions. 
The defense to an action brought upon a note given to a corporation, is 

available to the defendant when the corporation has btxome insolvent, 
and its receiver has instituted the action. 

8. Corporations-Principal and AgenLF'raud-Evidence. 
Evidence that the agent for the sale of shares of stock in a corporation, 

had induced the defendant to purchase by falsely representing that a 
dividend would be credited upon his note given for the shares, is in effect 
a representation that the corporation had earned the dividend as repre- 
sented, C. S., 1179; and it may be received as a circumistance of fraud, 
together with other evidence tending to establish it. 

APPEAL by defendant from X l d y e t t e ,  J., at April  Term, 1924, of 
WAYNE. 

The  execution of the notes by defendant, both dated 15 July,  1920, 
one for $400, due 1 Xovember, 1920, and the other for $300, due 1 
March, 1921, and payable to plaintiff, a corporation orgarized under the 
laws of this State, was admitted; i t  was also admitted that  no payment 
had been made on said notes, or either of them, and that  both lvere past 
due when this action was begun. 

Fo r  a defense to plaintiff's cause of action upon said notes, defendant, 
in his answer, alleged that said notes mere null and void, for the reason 
that  they mere obtained from defendant by false and fraudulent repre- 
sentations, as set out in the answer, and for the further reason that  the 
consideration for the said notes was the purchase price of seven shares 
of the capital stock of plaintiff corporation sold to defendant by an  agent 
of plaintiff; that  the sale of the said stock was made in violation of 
section 6367 Consolidated Statutes of North Carolina; that  the contract 
for sale of said stock mas not in writing and did not coqtain the pro- 
vision required by said statute and that  said stock has not been issued 
or delivered to defendant. 

After the institution of this action, plaintiff became insolvent, and 
the receiver appointed by the court has been made a party plaintiff 
to this action. 

After the pleadings were read a t  the trial, the court held, without 
objection, that  upon the admissions contained in the answ(2r and entered 
formally in the record, defendant was entitled to open and conclude, 
and that  "plaintiff was entitled to recover upon the notes set out i n  the 
complaint, unless the jury should find by the greater weight of the 
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evidence that  the notes were without consideration. and were procured 
by false and fraudulent representations as alleged in the answer." 

Defendant offered as evidence the testimony of himself and of Marvin 
Wade, agent of plaintiff. 

This evidence tends to show that Mr. Wade, agent of the Seminole 
Phosphate Company, on or about 15  July,  1920, negotiated a contract 
with defendant, by which plaintiff sold to defendant seven shares of 
the capital stock of plaintiff, of a new issue, and of the par value of 
$700; that  the notes set out in the complaint were executed for the 
purchase price of said stock; that  no wiiting containing the provision 
required by C. S., 6367, was signed by plaintiff or defendant; that  no 
writing containing said provision was shown by the agent to defendant; 
both dcferidant and the agent testified that  they did not remember 
whethcr the contract of sale of said stock mas in writing or not, and 
the agent testified that  he did not carry any contracts IiTith him and 
that  he did not show to defendant any contract containing the provision 
required by the statute;  that  the total amount of the new issue of stock 
was one million dollars, and the money was to be used for building a 
new plant a t  Raleigh. 

The evidence further tended to show that  the agent told defendant 
that  a dividend of 14  per cent had been declared on the first issue of 
stock, then outstanding and that  same would be paid immediately; 
defendant o~vned three shares of said first issue; that  the stock sold 
would be issued upon receipt by the plaintiff of the notes; that the stock 
has newr  been tendered to defendant by plaintiff, and that  defendant 
has not received anything of value for said notes; that  no dividend has 
w e r  been paid or tendered to defendant on the shares of stock of the 
first issue owned by h im;  that  the agent was instructed by plaintiff to 
pay 14 per cent dividend on the first issue of stock in fertilizers, or by 
crediting indebtedness of stockholders to the company; the agent testified 
that if defendant had paid his notes, he would have received credit for 
a dividend of 14 per cent on the shares owned by him, of the first 
issue. 

The  agent testified that plaintiff promised to pay him a commission 
of 10 per cent on the amount of stock sold by him, but that  no commis- 
sion had been paid upon the sale to defendant, because the notes had not 
been paid. 

Ellis Goldstein TI-as sworn as a witness for defendant and offered to 
testify that  he agreed to purchase a portion of the second issue of stock 
in  plaintiff company from an agent of the company; that  he gave his 
note for said stock, upon plaintiff's agreement that  said stock mould be 
issued immediately upon receipt of his note; that  said stock has never 
been issued and delivered or tendered to him. Plaintiff's objection to 
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this testimony was sustained and defendant excepted. This is defend- 
ant's first exception. 

At  the conclusion of the evidence plaintiff moved for judgment upon 
the pleadings. N o  issues were submitted to the jury, and judgment was 
signed by his Honor as follows: 

"This cause coming on to be heard, and being heard before his Honor, 
Garland E. Midyette, and a jury, and it appearing to the court that  the 
execution of the notes in question is atlmitted, and that  defendant has 
failed to produce any staple evidence in support of any defense to the 
payment of the  notes : 

"SOW, therefore, i t  is considered, ordered and adjudged tha t  plaintiff 
recover of defendant the sum of six hundred fifty-eight dollars, with 
interest thereon from 1 Xovember, 1920, together with the costs of this 
action to be taxed by the clerk." 

Defendant excepted to the  order sustaining plaintiff's motion for judg- 
ment upon the pleadings and to the judgment as signed by his Honor 
and these were defendant's second and third exceptions. 

Defendant appealed from the judgment rendered. The  vase on appeal, 
appearing in the transcript sent to this Court, was settled by agreement 
of attorneys for plaintiff and defendant. 

Langston, Allen Le. Taylor,  and Iccmneth C. Royal1 for plaintiff 
Godwin Le. W i l l i a n ~ s  for defendant. 

COKKOR, J. Defendant's exception to the exclusion of the testimony 
of the witness Goldstein, offered by defendant as evidence upon his 
allegation that  the execution of the notes was procured by fraudulent 
representations, must be sustained. This  testimony was competent as 
evidence tending to establish a fact proper to be considerd by the jury 
in determining whether or not the same representation, if made to de- 
fendant, was fraudulent. I f  the jury should find that  in selling to 
another stock of the same series as that sold to dcfend;~nt,  the same 
representation was made to both as an inducement to purchase the stock, 
and that plaintiff liad failed to coniply with its ngreement with both pur- 
chasers, this would he a circumstance nliich the jury could properly con- 
sider in determining whether or not the representation was made to 
defendant with fraudulent illtent. BI-inX v. BlacX., 77 N .  C . ,  G O ;  Robert- 
son v. I ial ton,  156 N .  C., 215. There x n s  error in sustaining plaintiff's 
objection to this tcstimony. 

I n  the case on appeal, agreed upon by attorneys for plaintiff and de- 
fendant, it  is stated that, a t  the beginning of the trial, a ' tw the court 
had held, without objection, that  by reason of the admjssions in the 
answer, "the burden was upon defendant to satisfy the jury, by the 
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greater  n t~iglit of tllc eritlel~cc, tha t  tlic notm were n ithout coniitlt ration 
arid n c r e  proc~iret l  by fal-c alicl fr:ludnle~lt rcpresclltations, tlie court 
f u r t h e r  h ~ l d  as  :t mat te r  of Ian t h a t  tlie ilotes art. fo r  r a l u e  unlcss tlie 
defeiiila~lt satisfies t h e  ju ry  by thc  grcntcr vciglit of t h e  e\ i t le~lce tha t  
t h e  considcration for  the  ~ i o t e s  n as TI i t l ~ o u t  T alue." S o  cxceptiou is 
noted to sue11 liolding. 

I11 tlie judgment sigued by his  I Iouor  thcrc is a recital tha t  "it ap- 
p ~ a r i n g  to the court t h a t  tlie executioli of the  i ~ o t r s  in  questioli is 
admitted, and  tliat defei ida~it  l iss failed t o  produce a n y  staple e\ideuce 
i n  support  of m y  clefeu~c to tlie paynieiit of said notes, i t  is therefore 
ordered, considered :nld adjudged that  plaiutiff reco\ cr of defentlant." 
Defendant  excepted to t h e  rul ing of the  court upon plaintiff's m o t l o ~ l  a t  
tlie conclusion of tlie eridence f o r  judgme~l t  upoii t l ~ e  pleadings a i d  
also to  t h e  judgment as  signed. 

A carcful  c.onsitlcration of tlic foregoing otateiiieiit arid of tlic recital 
i n  t h e  judgment leaves us  ill some uiiccrtninty as to  nlietlier his IIoiior 
licltl 21s a "liiatter of Ian"  tha t  the defeiisc based upou t h e  nllegatious 
tha t  t 1 1 ~  11ot~s n e r r  111111 ant1 voitl-for the  rea.ou t h a t  the  contr:~c.t f o r  
tlie sale of t h e  stock n:rs illegal, because not reduced to n r i t i i lg  as 
require11 by C. S., 6367-would not a r a i l  defendalit, o r  n h e t h c ~  11e held 
tha t  dcfcntlallt had failed to produce el idcnce in support  of i u r h  tleferlse. 
ET idcncc n as offered f rom n Iiich the  jury coilltl l i n ~  e fou~l t l  that  t h e  
contract of sale of stock bx TTstle, as  agent of plaintiff to  defendant, \V:M 

not i n  writillg and  (lid iiot colitniii tli? l ~ r o r i s i o n  rcquirrd by C. S., G367, 
relative to : ~ n i o u ~ ~ t  to he paid :I% c o i n ~ ~ ~ i s s i o i i  f o r  i ~ i n l i i l y  tlic s:~li'; :1nd 
tha t  t h e  notes n e r c  g i r n i  fo r  itock ill plaiiitiff conlpml?, bolt1 i n  I iola- 
tion of this  statute. Tl l rre  n a s  also o ~ i c l e n c ~  tliat tlic con lpmy liad 
agreed to l ) : r~ thc. agellt, n h o  ncgotiatcitl the  snl(., 1 0  1)er cent of the  
a n ~ o u n t  recciled as  lpurchase pr ice of t h e  stock as  l~i- :  conmii~.ioii. W e  
must  therefore conclude that  his  Honor  litltl tha t  t h e  defcme n a s  not 
arai lablc  to  the  tlt~fentlalit i n  tliis ar t ion.  :is ":I niattcr of lan,"  aucl tliat 
plni~itiff could recol er oil t h e  notpi, u o t n ~ t l i ~ t a n d i n g  the  facts  wl~icl i  t h e  
j u r y  niiglit fiiid froni the  eritlenre. 

W e  a r e  advertent to  the  fact  tha t  tlierc, lias been sonicx u i icc~ta in ty ,  and  
s o u ~ e  doubt cxpresscd a i  to  \ ~ l ~ e t l i e r  C'. S., 6367 a l~p l ies  to s:llcy of i t 0 ~ 1 i  
i n  corporations organized under  t h e  l a n s  of tliis State .  Suggestions 
h a ~ e  been made  tha t  tliis section applies only to sales of storli by foreign 
c o n ~ p : ~ n i w  ; tliat is, by c-oml~ariits o r g n ~ n ~ c d  11ndcr thc, lil\\ s of other 
states and  seeking to do business i n  th i s  State. 

Section 6367 of the Consolidated Statutes  is  whscrt ion 4 of section 1 
of chapter l > G ,  Publ ic  L a n s  of 1013. Tliis s ta tute  amends subchapter 
14, chapter  100 of the  Rerisal  of 1003:  tha t  i f ,  wction 4\05 of t h r  
Rerisal ,  and provides tliat section 1 of chapter  136, Puhlic  Lan.s 1013, 
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shall be section 4805A of the Revisal. Section 4805 of the Revisal of 
1905, provides that  "before any bond, investment, diridtlnd, guarantee, 
registry, title guarantee, debenture, or such other like company (not 
strictly an insurance company as defined in this chaptea) shall be au- 
thorized to do business in this State, i t  must be licensed by the Insurance 
Commissioner of North Carolilia." Specific reference ii, made to such 
companies chartered and organized in this State, and t h ~  statute by its 
express terms applies to such domestic as well as foreign companies. I t  
provides that  all such companies, whether organized without the State 
or within the State, doing business in this State, shall be licensed by 
and under the supervision of the Insurance Department of North Caro- 
lina. 

Chapter 156, Public Laws 1913, by its express provision, applies to 
"every corporation company, copartnership, or association, organized, 
proposed to be organized, or which shall hereafter be organized, without 
this State, which shall in this State sell or nclgotiate for $;ale any stocks, 
bonds, or other evidences of property or intc3rest in itself or any other 
company, all of which are in this act termed securities, upon which sale 
or proposed sale the whole or any par t  of the proceeds are  used or to be 
used, directly or indirectly, for  the payment of any commission or other 
expenses incidental to the organization or promotion of any such com- 
pany." This  act was ratified on 12 March, 1913; subsection 4, section 1 
of the act is  now C. S., 6367. As originally enacted, it d d not apply to 
sales of stock by domestic corporations, but did apply to all corporations, 
organized without the State, selling stocks, etc., within the State, where 
commissions were paid on the sales or deduc~tions were inade from the 
proceeds of the sale for organization expenses. I t s  effect lvas to include 
within its provisions corporations not included within section 4805 of 
the Rerisal of 1905, and to enlarge the supervisory powers of the Insur-  
ance Department. I t  also extended these p o w r s  to agents of the cor- 
poration, and required these agents to procure license bef ,re transacting 
or offering to transact business in the Sta te  as agents of s l c h  companies, 
and made the 1 iolation of any prorision of the act by an agent a misde- 
meanor, punishable by fine or imprisonment. 

Pr ior  to 1919 domestic corporations, included within section 4505 of 
the Revisal of 1905, were only required to procure h e n s ( >  before engag- 
ing in business in Kor th  Carolina; the more effective provision of 
section 4805,l (chapter 1.56, Public Laws 1913) applicd only to foreign 
corporations doing business included within the terms of said statute. 

By chapter 121, Public Laws 1919, said section 4802J was amended 
by adding the following : "Provided, that  this act and its pro~is ions  shall 
apply also to every corporation, company, copartnership or association 
organized or to be organized in  this State, where such company or 
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organization by its organizers or promoters puts or proposes to put the 
stock of the company on the market in person or by agents." This  act 
was ratified 3 March. 1919. 

The  effect of this amendment was to make all the provisions of 
section 4805-4 applicable to domestic as well as foreign corporations. 
Section 4805, and section 48058 of the Rerisal of 1905, with all amend- 
ments, appear in the Consolidated Statutes as Article 10, chapter 106, 
sections 6363-6379, inclusive. T h e  law upon this subject since 1 August, 
1919 (C. S., 8107) is contained in these statutes. Section 6367 of Con- 
solidated Statutes applies to both domestic and foreign corporations, cor- 
porations organized within as well as without this State, which put  or 
propose to put the stock of the company on the market in person or by 
agents. 

I t  is true, as is earnestly urged upon us by plaintiff's attorney, in his 
brief and on the argument of this appeal, that  chapter 121, Public 
Laws 1921, now appears in C. S., 6363, and seems to be limited in its 
operation to this section. When, however, the history of this 
l&islation, together with the conditions which have prevailed from 
time to time in this State, since the enactment of chapter 1.56, 
Public Laws 1913, and with which it was the manifest purpose of 
the General Assembly to deal, is considered, this construction ought not 
and cannot be sustained. The  evil sought to be remedied has been prog- 
ressive, as appears from the dockets of this Court, and as all men in 
this S ta te  know, the General dsqembly has been prompt to amend and 
strengthen the l a m  designed to protect the people of the State by mak- 
ing the statutes more comprehensive, and the powers of the Insurance 
Colnnlission more effecti~e. A coilstruction of these statutes, highly 
remedial, and hurtful  to no honest person or corporation, doing busi- 
ness in  the State, falorable to corporations and their stock salesmen, 
who are eager to  pa,^ or to receive excessive commissions, or to deduct 
from sums paid in as capital stock escessire amounts for promotion and 
organization expenses, ought not to be adopted by the courts-rather the 
courts should construe these statutes so that  they may lessen the eri l  and 
advance the remedy. 

At  its sessions in 1921 and 1923, the General Assembly has further 
anlendcd these statutes (ch. 233, Public Laws 1921 and ch. 180, Public 
Laws 1023), but as these amrndnlrnts are not applicable to this action, 
they need not be discussed. 

('In the case of a general revision or codification of statutes i t  is 
well settled that  a mere change or phraseology or the on~ission or 
addition of words will not necessarily change the operation or con- 
struction of former statutes, for  the new language may be attributed 
to a desire to condense and simplify the law. The  language of the 
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statute as revised or the legislative intent to change the -ormer statute 
must be clear before i t  can be pronounced that  there is a change of such 
statute in construction and operation." 25 R. C. L., 1050. 

"Revisers of statutes are  presumed not to change the law if the 
language which they use fair ly admits of a coiistructioii which makes 
it consistent with the former statutes; and it is a nell  se tled rule that  
in tlie r e ~ i s i o n  of statutes neither all alteration ill pli.aseology, nor 
the oniission or addition of words in  tlie latter statute shall be held 
iiecessarily to alter the construction of the former act, excepting where 
the intent of the Legislature to make such change is cle#lr." 33 Cyc., 
1067. I Iughes  2;. Smith,  64 IS. C., 493; I n  re J e n k i n s ,  157 K. C., 430. 

"A statute should be construed as a whole, and not by the wording 
of any particular section or part  of it. The  law requircs that, in the 
interpretation of a statute, we should give it that  nlea ling wliich is 
clearly expressed, a i d  if there is doubt or ambiguity n.e should construe 
it so as to ascertain from its language what was the true ir~tcntion of the 
Legislature." V t L c o d  zs. Corurs., 148 S. C., 86;  8. 1 % .  B('l1, 1% S. C., 
701. 

The sale of stock i11 the plaintiff corporation for wl~icll the notes 
sued on mere given was made in Ju ly ,  1920. ,it this tinic C. S., 6367 
mas in full force and effect, and applicable to this sde .  Tlicrr is 
evidence that  this sale was not made in conipliance with the ternis and 
provisions of this statute;  this is expressly set up  as a lefense to the 
plaintiff's action on tlie notes. TVhat is the effect upon plaiiitiff's right 
to rrcover if the jury shall find that the notes were g ivm for the 
purchase of stock sold nithout compliance with C. S., 636'7? 

This Court has said in E'ashion, C'o. v.  Grant ,  165 N .  C., 453, Bmzc 11, 

J., writing the opinion: "It  is well settled that the courts of a state 
will not lend their aid to tlie enforcement of a contract which violates 
the positive legislation of the State of the forum. Thl. principle of 
the rule is that  no man ought to be heard in a court of justice n h o  
seeks to enforce a contract founded in or arising out of moral or 
political turpitude. Where a party is p r i ~ y  to the original illcgal 
contract or transaction, then he is not entitled to recover any ntlrancr 
made by hiin connected with the contract.') 

I n  Culp v. Love ,  127 S. C., 460, Faircloth ,  C. J., writing for the 
Court says:  "The objection of a party to all illegal contract does 
not sound well in his mouth. I t  is not for his sake that tlie objectio~i 
is allowed, but it is found in general principles of policy, of nliich 
he has the advantage by the accident of bring sued by his confedrrate 
in wrongdoing; an  esecutory contract, the consideratio11 of which is 
contra bonos mores ,  or against the public policy, or l a w  of the State, 
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or in fraud of tlle State, or of any third person, cannot be cilforccd in 
a court of justice. Blythe v .  Lovinggood,  24 N. C., 20." 

The  distinction is sometimes made between contracts rnalurn z n  se 
arid contracts ~ n a l u m  p r o h i b ~ t u m ,  but this distinction is not recogriizrtl 
in this State. A n n u i t y  Co.  v. Costner ,  149 x. C., 294. 

An  action cannot be maintained in tlie courts of this State upon a 
note or an  account, the coilsideration of which is intoxicating liquor 
sold in  violation of law. P f e i f e r  d Po. v. I s rae l ,  161 N. C.. 410: 
Vinegar Co. v. V a z o z ,  149 I'u'. c., 3 5 5 ;  B l u f h e n t h a l  c. K e m e d y ,  165  
S. C., 372. 
A contract made in  violation of chapter 167, Public Laws 1911 

(C. S., 2563, subsection 2 ) ,  Anti-Trust Act, will not be enforced by 
the courts of this State. F a s h i o n  Co. v. G r a n t ,  supra.  

A note given for the purchase price of stock-food sold in this State 
i n  violation of C. S., 4742, d l  not be enforced in this State. X i l l e r  c. 
H o u d l ,  184 N. C., 119. 

I n  C o u ~ f n e y  v. Parker ,  173 S.  C., 479, lIoXre, J. ,  (now tlie honored 
Chief  Jus t i ce  of this Court)  holding that there can be i ~ o  recovery on 
a contract made in violation of chapter 77, Public Laws 1913 (amelided 
by chapter 2, Public Laws 1919, by expressly pro\ d i n g  that  failure to 
comply nit11 statute $hall not affect c i ~ i l  liability on a coiltract made 
by or with a pa r tnc~sh ip  whit-11 has not cornplicd nit11 statute), C'. S., 
3288, says:  "It is well established that  110 recovery can be had on a 
contract forbidden by the positive law of this State, aud tlle principle 
prevails as a general rule whether i t  is forbidden in express terms or by 
im~~l i ca t ion  arising from the fact that  the transaction in question has 
been made an indictable offense or subjected to the imposition of a 
penalty." 

I n  C7ovi~1gton v. Threadg i l l ,  SS N. C., 186, plaintiff's cause of action 
was founded upon notes and account; the defense 11-as that  tlie eonsidera- 
tion for said notes arid account was intoxicating liquor sold to tlefenclant 
by plaintiff, autl defeutlant relied upon statutcJ, nhicli was as follons: 
" S o  retailer of liquors by the small measure sllall sell to ally person, 
on credit, liquors to a greater amount than ten dollars unless tlie 
person credited sign a book or note in th r  presence of a witness in 
acknowledgment of tlic debt, under the penalty of losing the money so 
credited." 

C'hief J~rciit c Iiz~fi~, writiiig for the C'ourt, says : "The plaintiff 
howerer, insists that  inasmuch as tlle statute does not in positive terms 
declare the act of selling, though upon a credit and in excess of the 
des ipa ted  amount, to be urz la~r fu l ,  but simply prem-ibes the penalty 
for it,  its effect is not to make tlic selling so absolut~ly  illegal, as that  
it  ill ri t iate tlie vholc of the note or other contract, of which it map 
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form, in  part, the consideration. A distinction like that  attempted to 
be made, between the effect, in this regard, of statutes which affirma- 
tively declare acts done in contravention of their provisions to be 
unlawful, and those which merely visit such acts with penalties, has been 
a t  times, and perhaps still is, recognized in some of the authorities, but 
never in the courts of this State." H e  cites and approves the following 
from the opinion in Sharp v. Farmer, 20 N .  C., 255: "After a vast 
number of cases, upon the subject, i t  seems now to be permfectly settled, 
that  no action will be sustained in affirmance and enforcement of an 
executory contract to do an  immoral act, or one against the policy 
of the law, the due course of justice or the prohibition of a penal 
statute. T h e  distinction between an  act malum in se and one malum 
prolzibitum was never sound and is entirely disregarded; for the law 
would be false to itself if it  allowed a party through its tribunals to 
derive advantage from a contract made against the in ter t  and express 
provisions of the law." 

The  courts of this S ta te  ha re  uniformlv and consistently held that  
contracts founded upon or growing out of acts or transactions, which 
have been declared unlawful by statutes, making such acts or transac- 
tions crimes and misdemeanors, and prescribing punishment for their 
violation, or which have been prohibited by statutes prescribing a 
penalty to be enforced against those who fai l  to conform to or who dis- 
regard the provisions of such statutes in matters to whick such statutes 
are applicable, or which are  merely prohibited by sta Utes, without 
regard to whether such acts or transactions are punishable as crimes and 
misdemeanors, or subject those who fai l  to conform to or disregard 
them, to penalties, where the manifest purpose of the General Assembly 
in  enacting them is to safeguard and-protect the people of the State 
from such acts or transactions, either by forbidding them or by prescrib- 
ing the manner and form or the terms and conditions upon which such 
acts may be done or such transactions entered into-will not be enforced 
in this State. 

I n  Planters Ban2 and Trust  Co, v. Felton, ante. 384. this Court 
has said, Justice Clarkson. writing the opinion, in which he discusses 
the effect of a violation of C. S., 6367 upon a contract, i n  which the 
parties did not comply with the  statute, "The question wises, if these 
pro~is ions  are  not complied with, is a note given for stock enforceable 
in the courts of this S ta te?  W e  think not, as between the parties. The  
courts will not lend their aid to enforce the  collection of a note between 
the parties, given without complying with the statute and which makes 
the officer or agent who violates this provision of the act guilty of a 
crime. I t  would be contrary to public policy. T h e  transaction is 
illegal-voidable, not void." 
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A full and comprehensire statement of the law with &dl citation of 
authority, with reference to this matter, mill be found in Corpus Juris ,  
Vol. 13, p. 420 et seq. I t  is there stated: "Where a statute expressly 
declares that  certain kinds of contracts shall be roid, there is then no 
doubt of the legislatire intention, and an agreement of the kind voided 
by the statute is unlawful. T h e  same is true where the contract is 
in riolation of a statute, although not therein expressly declared to be 
roid. I t  is irrmiaterial whether the thing forbidden is  m a l u m  in se or - 
merely m a l u m  prohibiturn. A statute prohibiting the making of con- 
tracts, cxcept in a certain manner, ipso facto, niakes them roid if made 
in any other way." 

,\gain, "Frequently a statute imposes a penalty on the doing of an 
act, without either prohibiting i t  or expressly declaring i t  illegal or void. 
I n  cases of this kind, the decisions of the courts are not in harmonr.  
The  generally announced r u l ~  is that  an agreement founded on or for 
doing such penalized act is void." 

Again, "1f a n  act is prohibited by statute, an agreement in violation 
of the statute is roid, although the act is not perializcd, for it is the 
prohibition, and not the penalty, which makes tlic act illegal. 
Smathers  v. Ins. Co., 151 N .  C., 98;  6 R. C. L., p. 699, Article on Con- 
tracts, see. 105. 

W e  must therefore sustain defendant's assignment of error based 
upon his exceptions to the order allowing plaintiff's motion for judg- 
ment on the pleadings and to the judgment as signed by his Honor. 
Issues should have been submitted to the jury. I f  upon a new trial, a 
verdict shall be rendered sustaining the allrgations in the answer that  
the notes sued on were executed pursuant to a contract made without 
coni~l iance  with C. S.. 6763. then the contract or sale as between the 
original parties was illegal and no recovery can be had on the notes. 
The  law as to the rights of an  innocent holder for value of notes 
executed pursuant to a contract made in violation of this section is not 
involved in this action. I n  Bank v. F e l f o n ,  supra,  i t  is held that  
such notes as between an  innocent holder for ra lue  and the maker, 
are not void. 

The  fact that  the plaintiff corporation, since the beginning of this 
action has been declared insolvent and that  a receiver has been 
appointed, does not affect the rights of defendant in this action. The 
reieiver takes whatever title the corporation had to the notes and no 
more. Mfg.  Co. v. Buggy Co., 152 N. C., 633. 

As there must be a new tr ial  we shall not discuss defendant's exception 
for that  his Honor held that  the evidence offered was not sufficient to 
sustain the allegation that  the notes were procured by false and fraudu- 
lent representations. Defendant, however, testified that  the agent told 
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h i m  t h a t  a d;vidend had  been declared by t h e  compan,y on t h e  first 
issue of stock of 14 per  cent and  t h a t  the  same would be paid immedi- 
ately. T h i s  statement, if made, was i n  effect a representation t h a t  t h e  
corporat ion h a d  a surplus of net profits ar is ing f r o m  i ts  business of a t  
least 14 per  cent o r  t h a t  i ts  debts, whether due or  not, did not exceed 
two-thirds of i ts  assets; C. S., 1179. Defendant  f u r t h e r  testified t h a t  no 
dividend h a s  ever been pa id  to  him,  al though h e  ~1x1s the  holder of 
three shares  of t h e  outs tanding stock of t h e  corporation. 

Defendant  f u r t h e r  testified t h a t  the  agent stated to  h i m  t h a t  t h e  stock 
f o r  which t h e  notes were executed would be issued to defvndant a t  once 
a n d  t h a t  no stock or  certificates f o r  same h a r e  been i s s u d  or  tendered 
t o  dcfendnnt;  t h a t  t h e  money derived f r o m  t h e  sale of the  new stock 
of t h e  second series, amounting to one million dollars, would be invested 
i n  t h e  building of a new p lan t  a t  Raleigh. I t  is  t r u e  t h a t  there is no 
evidence as  to  whether  o r  not a plant  costing a niillion dollars o r  
thereabouts, h a s  been built  a t  Raleigh. If upon  t h e  new t r i a l  th i s  and  
other evidence is  offered, i t  will be f o r  thc  court  then to determine 
whether t h e  law as  declared i n  DesFarges I? .  Ptrgh, 93 N .  C., 32, is  
applicable. 

N e w  tr ia l .  

W. C. WATFORD v. S. I). PIERCE ET AI, 

(Filed 22 October, 1924.) 

1. Dreds a n d  Conveyances-Boundaries-Description - Parol  Evidence- 
Void Descriptions. 

While it  may be shown by par01 that the grantor nncl grantee of lands 
had previously gone thereon for the purpose of locating and making 
definite the lands to be granted, and that the deed made did not state 
the location within n larger arrence, the principle is not xpplicable when 
the decd Iiac: hwn mntle nnd the d~>scription made definite thereafter; and 
sucli n ~ a y  not r ~ n d e r  olwrativf, a dced that is w i d  for indefiniteness of 
description therein. 

2. San~c-Estoppel-Purchaser With Sotice. 
Where the original owner of lands conreys a part thereof to two 

different purchasers, the lands of one contained witiin the larger 
boundnries of the conreyance to the other, and the owner had mnrlted off 
the boundaries of the smaller tract, subsequent to the making of this 
deed and the grantee thereof has gone into possession and has remained 
therein, the original owner, and those sinccb his death daiming as his 
heirs a t  law, are  estopped to deny the boundaries of th?  smaller tract 
so as  to avoid the deed for indefiniteness of the description therein, and 
where the purchaser of the larger tract has thereaftcr received his 
deed with knowledge of the circumstances, the estoppel applies to him 
also. 
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, ~ P P E A L  by defendants from BTOLLTL, J., at  April Term, 19-24, of 
BERTIE. 

Action to recover land. Pr ior  to 27 December, 1918, B. B. Robertson 
onnrd  real estate knonn as the Ada I Iardy land which contained 300 
acres or more. After srlling a part  to S. D. Pierce and a part to W. E. 
Pierce and retaining 95 acres, Robertson contracted to sell the plaintiff 
15 awes tllcrcof a t  the price of $1,125, of which $106.23 was to be 
p i t 1  uhen the deed n a s  delirered and the remainder in f i ~ e  equal 
ii~stallnlents of $202.55. Robertson deli~eretl  tho plaintiff a deed con- 
taining this descril~tioll: "Ll certain tract of No. of land described 
and ilrfinctl as follons: Lying and heiilg in Bertie County, Colcrain 
Tonn41ip, mld bcing a par t  of the Ada Hardy  land, which is located 
:inti bou~lcled hy the lands of Shady Pierce and others, conta i~i i~ ig  15  
ncrrs, rllore or less." This dectl n a s  cxecutctl oil 27 December, 1918, and 
registered 7 Ja i i~ iary ,  1920. 011 the mnlr  (lay tllc plaintiff paid 
Robertson $106.50, and to secure the deferred payments executed and 
cleli~cretl to him a mortgage oil the land nhivh was registered oil 2 1  
March, 1921. T h r  Aldn IInrtly farm u a i  :L nell  lalow11 tract, but 110 

lai~tl  was actually market1 off to the plaintiff out of said f ami  u~ i t i l  
1919, and after the tlcetl ant1 mortg;gc had hecu rxrcuted. 111 Dwember, 
1919, Itobcrtson in the preseilce of the plaintiff TVxtforcl, I). D. Picrce, 
X. W. l'icrce, and per l~aps  others laid off for the plaintiff as his 15  
acres a, parcel of land described as follons : " C o n i n l n ~ c i ~ ~ g  at the north- 
t3ast corner of the lantls of 0 .  F. Tl l i te ,  ant1 of Etlclic Picrw,  ant1 tlleilcc 
r u ~ i i l i ~ ~ g  donil tlic line of the wit1 Etltlir Picrcc lantlq a sout l~  cour,e to 
a n oodcn stoh placed there by Robertson, thence t u r ~ ~ i n g  a i d  r u u ~ ~ i l ~ g  a 
qtraight line ill a n c ~ t  caourse to another woo(liw itob placccl tllcw 
by Kobertqon, then runniiip a straight h i e  in a nortl~cmi tlirection back 
to the line of 0. I?. White to a glazed gum tree; tllcrice turning and 
r u n n i ~ g  back to the line of 0. I?. White, to placr of brgi~i~ii i ig,  contniii- 
ing 15 acws." Tlic plaintif?' took possession of the said lniltls nirtler tlic 
aforesaid bountlnrics, nliich v c r e  well understood and defined bctwecn 
the said Robertson and hiniself and re~nnirietl in possession of tlic same 
until the time 11~wiiiafter stated. 

I n  Soremher,  1920, Robertson conwged by deed to S. D. Pierce 
codefendant, a11 the ,Ida Hardy  land of 93  acres, including the 15 acres 
r la i~ncd by the plaintiff, the description being as folloxts: "-1 certain 
piece of land situated, lying and bring in Beytie County, Xor th  Carolina, 
bounded as follons:  On the north by the lands of White, on the east 
by the lands of E d n a r d  Pierce, on the south by the land of TV. Hughes, 
or that  which v a s  his, and on the nest  by the lands of Shady Pierce. 
Said land contains 95 acres, more or less, though i t  is sold in gross and 
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not by the acre. T h e  land herein conveyed is known as a par t  of the 
'Hardy Farm'  located in Colerain Township, Bertie County, North 
Carolina." 

This deed was registered 17 March, 1921, and prior to tl-e registration 
of plaintiff's mortgage to Robertson. 

There appears in transcript of appeal formal order a t  lugus t  Term, 
1023, making Robert C. Bridger, administrator c, t .  a. of J3. B. Robert- 
son, and the widow, children and legatees of B. B. Robertson, parties 
defendant. 

The  court charged the jury:  "If you believe the evidence in this case 
you will answer the first and second issues 'Yes' and pl-oceed to find 
the damages under third issue. The  court instructed fully as to the 
measure of damages to which there was no exception by defendant." 

Whereupon the following verdict was returned : 
1. I s  plaintiff, W. C. Watford, the owner of and entitled to the 

possession of the lalid described in the complaint ? .Inswe: : "Yes." 
2. H a s  the defendant, S. D. Pierce, trespassed upon said land?  

Ans~ver : "Yes." 
3. I f  so, what damage is plaintiff entitled to recover therefor? 

Answer : "$40.00." 
Judgment was given for the plaintiff's recovery of the land marked 

out for him in 1910. 
The  defendant Pierce excepted to denial of his prayers for instruc- 

tions, to the charge as given, and to the judgment. 

Gillam (e. Davenport  for p l a i n t i f .  
W i n s t o n  & Matthelvs  for defendants .  

ADAAIS, J. This  Court has stated and repmtedly approved the rule 
that when parties with a view to making a deed go uoon the land, 
survey it,  and actually run  and mark the boundaries and thereupon 
execute and deliver the deed, intending to convey the land they have 
surveyed, the title to the surveyed land will pass to the grantee although 
the description in the deed may be erroneous. The  ruling is aptly 
exemplified in  the leading case of P e r s o n  v. Roundt ree ,  2 N .  C., 378. 
Roundtree entered a tract of land and ran  it out as follows: "Beginning 
a t  a tree on the bank of Shocco Creek, running south poles to a 
corner, thence east poles to a corner, thence north poles to a 
corner on the creek, thence u p  the creek to  the beginning." B y  mistake 
the courses were reversed and thereby the land was placed on the side 
of the creek opposite that  on which i t  was surveyed. Roundtree settled 
on the land that  had been marked out and Person after~nards entered 
i t  and obtained a deed or grant  from E a r l  Granville. Person then 
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brought ejectment, and on the tr ial  Roundtree proved the lines of the 
survey and possession under his grant. I t  was held that  the erroneous 
description in tho grant should not prejudice the defendant and that  he 
mas entitled to the land which the parties had surveyed and intended to 
describe in the grant. Referring to this case after the lapse of a century 
the court said:  "The principle that  applies here is the much broader 
one laid down in Person v. Roundtree and the cases that  have f o l l o ~  ed 
it, that upon satisfactory proof that  the original survey Tvas so made as 
to embrace a totally different tract of land from that  included in the 
boundaries set forth in  the deed, i t  is the province of the jury to find 
that  the calls for course and distance were inserted in tlle deed by 
mistake and that  the true location is that  which they find x a s  made a t  
the original survey." Acery, J., in  Higdon v. Rice, 119 N .  C., 623. T h e  
rule was adopted for the  sole purpose of executing the intention of the 
parties a t  tlle time the deed is delivered and is  sustained by a long line 
of decisions. Bradford v.  Bil l ,  2 AT. C., 22 ;  Cherry v. Slcide, 7 N .  C., 
82 ;  Rced 2). Schenck, 13 K. C., 413;  Barter 21. Wilson, 95 K. C., 137;  
Cox 2 ) .  XcGowan, 116 N .  C., 131;  Deacer v. Jones, 119 K.  C., 598; 
Nitchell v. TVelDorn, 149 N. C., 347;  Lanre v. Rumbough, 150 N. C., 19 ;  
Clarke v. rllclridge, 162 N. C., 326; Allison 2.. Renion, 163 N .  C., 582;  
Lumber Co. v. Lumber Co., 169 N. C., 80 ;  Lee v. Rowe, 172 N .  C., 846; 
Nil l i l~in  v. Sessoms, 173 I". C., $23;  Potter v. Bonntr, 174 N. C., 20. 

There are  two reasons, however, why this principle cannot avail the 
plaintiff. I n  the first place, there is a defect in the description of the 
land which the deed from Robertson to the plaintiff purports to conrey. 
The  land is described as "lying and being in Bertie County, Colerain 
Township, and being a part  of the Ada Hardy  land, which is located 
and bounded by the lands of Sliady Pierce and others, containing 
15  acres, more or less." I t  is the Ada Hardy  land-the ninety-five 
acres-that is thus bounded. T h e  plaintiff testified that  the fifteen 
acres marked out for him does not adjoin the land of Shady Pierce. 
The  deed purports to conrey to the plaintiff an  undefined lot of fifteen 
acres to be carved out of a tract containing ninety-five acres, and upon 
its face is void for uncertainty. Higdon v. Howell, 167 N.  C., 455. 
Evidence that  the lines were actually marked does not cure this defect. 
Parol  evidence, while competent to correct a mistake, cannot validate 
a void description, because it would amount to a substitution by parol 
of an essential element of the deed which the statute of frauds requires 
to be in writing. Higdon v. Rice, supra. 

I n  the next place, the fifteen-acre lot was "taped off and marked out" 
to the plaintiff twelve months after the deed had been executed. The  
principle upon which parol evidence is admitted to correct a mistake 
in  the description of land is based upon the theory that  the contested 
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grant  or deed n a s  executed in pursuance of the su r rey  and that  the 
marked boundaries were adopted and acted upon in making such deed 
or grant. Fincannon v. Sudderfh,  140 S. C., 216; Safref  v. Hartman, 
50 N .  C., 185. I t  follows that  evidence of a survey made after the 
execution and delivery of the conveyance is not competent for the  pur- 
pose stated. F o r  such purpose ('it is always competent to show by 
admissible evidence the location of a contemporaneous, not of a subse- 
quent survey." Higclon c. Rice, supra. See, also, Elliot 5 v. Jefferson, 
133 S. C., 207, on the question of a previous survey. 

I t  is clear, then, that  the description in the plaintiff's deed is  insuffi- 
cient and that  par01 evidence of a physical surrey of the fifteen-acre 
lot made a year after the deed was executed is not admissible for the 
purpose of correcting such erroneous description; but in our opinion 
there is another principle upon which the judgment m i y  be upheld. 
I t  rests upon the doctrine of estoppel. 

I n  Barker v. R. R., 125 N. C., 596, the plaintiff executed and 
delirered to the defendant a deed containing this description: "Adjoin- 
ing the lands of T. G. Barker ( the  plaintiff), beginning a t  a stake on the 
east side of the railroad track and on said track, and runs east 20, south 
270 feet to a stake; thence north 2 west 240 feet to a st&; thence west 
20 north 270 feet to  a stake in  the railroad track;  thence south 2 east 
~ r i t h  the railroad track 240 feet to the beginning, containing l y ~  
acres . . . for its use as a stockyard, and other railroad purposes." 
T h e  plaintiff, relying on the insufficiency of the descriptioi brought suit 
to recover the land, and the defendant offered evidence to prore that  
a t  the time the deed was executed the plaintiff had a surveyor to r u n  
out and locate the  lot i n  controversy, and put  the grantee in  possession. 
The  Court said : "While me have come to the conclusion th, i t  the descrip- 
tion in itself is too vague to be located by outside evidence, it appears 
from the  testimony that  the land was in fact located by the plaintiff 
himself, who is thus estopped from denying his own act. Har ing  had the 
lot surveyed, and placed the defendant in actual possession thereof under 
designated lines and marked corners, he  is  now bound by his  own admis- 
sion, and cannot be permitted to controvert the legal effcct of his own 
conduct to the prejudice of another, especially after such long acquies- 
cence. There is a clear distinction between cases mhere the parties them- 
selves have definitely located the land and mhere i t  is merely sought to 
locate it by outside testimony not in the nature of admissions. W e  think 
this distinction is recognized inferentially in  illassey v. .3elisle, supra, 
where the Court says on page 177:  'The stakes may be rcmal boundaries 
when so intended by the parties, but i t  is a settled rule of construction 
with us that  when they are mentioned in  a deed simply, or with no other 
description than that  of course and distance, they are  intended by the 
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parties, and so understood, to designate imaginary points.' I f  the facts 
are true as testified up011 the trial, we think tlie plaintiff is clearly 
estopped from denying his location of the land, and therefore cannot 
recover." See, also, El l iot t  v. Jefferson, 133 N .  C., 207, approviiig this 
decision. 

I n  Barker's case, as in tlie one before us, the description of the land 
was insufficient. True, the lines were run  when the deed was made, but 
that  fact is not controllirlg, for the doctrine of estoppel, unlike tlic ruling 
which admits par01 evidence to correct an  erroneous description, is not 
confined to such acts or declarations as are contemporaneks with tlie 
execution of a deed. I t  is  upon this theory that  Washburn says: "To 
scll ten acres of land without describing any boundaries to the same 
n ould be void; but if the parties then go on and stake out that  quantity 
of land, and the grantee takes possession of it, i t  ascertains the grant, 
and gires effect to the deed. 3 Real Prop., 435. The  principle is sus- 
tained in sundry decisions. I n  Simpson v. Blaisdell, 35 A. S .  R. (Me.) ,  
348, the plaintiff claimed title to an undirided interest in a lot described 
as ('one-half of an  acre of land near the nha r f  and a t  the wharf." The  
defendant contended that  the deed so f a r  as i t  affected this lot was in- 
operative arid void for want of a sufficient description; but the Court 
held otherwise, Peters, C'. J., saying: "Sow, there viere two ways in 
nliich the parties might have corisurnmated tlie conveyance of the half- 
acre according to their intention. They could survey out the parcel 
froin tlie grantor's surrounding land, and then make the deed of it,  or 
could first malie the deed and survey out, and identify the parcel after- 
t i - a r k  Thc defendant's position is that one or the other of these 
nlethocis of making certain the location of the parcel was adopted. While 
either mode xould be legitimate, tlie indications are that  after the deed - 
was dclirered the grantor assigncd a ccrtain half-acre to the' grantee, 
which the latter accepted; or that  the grantee appropriated to llirnself 
a certain half-acre x i t h  the acquiewence of the grantor, possession and 
occupation followiilg afterwards. Suppose that  Hinman, after receiling 
his deed, had selected out a half-acre, and entirely covered it with per- 
manent structures, or had surrounded i t  with a permanent ferice, tlie 
structures of ferice remaining to this day, and tlic grantee being in 
possession all the time, could any possible criticism defeat the title of 
the lat ter?" 

I n  Pu~inton v. R. R., 46 Ill., 297, the appellants bound themselves to 
convey to  the company a right of way, eighty feet wide, across a tract 
of land. Some time after the execution of the agreement the apellnnts 
gave the company possession and subsequently brought ejectment to 
recorer tlie land. Refusing the relief sought the Court said:  "It is  
iiisisted tha t  this contract is too indefinite and uncertain in its descrip- 
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tion of the land to be enforced. There might be force in this objection if 
it  were not that  the company had gone into possession and constructed 
their road with the permission of appellants. B y  lettin,; the company 
into possession, the parties locate the eighty-feet strip through this piece 
of ground. They give a construction to the agreement, by the  manner in 
which they have, in part, executed it. I f  a vendor gives a bond for the 
conveyance of ten acres, par t  of one hundred and sixty acres, or other 
larger tract, without any other designation of the particular portion, 
such a contract would no doubt be inoperative for want o: certainty, nor 
could the purchaser or a stranger to the contract do any act by which 
that  uncertainty could be aided or removed. Bu t  if the vendor and 
vendee were to select the number of acres and separate them from the 
remainder, and the purchaser were permitted to enter into the same, 
make improvements thereon, and to hold possession, the contract mould 
thereby be so f a r  executed as to  remove the uncertainty, and a court of 
equity would compel the execution of a deed. B y  permitting the pur- 
chaser to hold possession, and to make lasting and valuable improve- 
ments, the vendor is estopped from urging the uiicertainty of his obliga- 
tion." See, also, Farrar v. Cooper, 34 Me., 394; A r m s ~ r o n g  v. M u d d ,  
50 A. D., 545, and note citing several cases; Patterson v. Patterson,  27 
S. W .  (Tex.), 837. 

I t  appears, then, from our own decisions and those of other States 
that  the devisees of Robertson are estopped to deny the plaintiff's title; 
and the remaining question is whether the estoppel affwts the alleged 
title of the defendant Pierce. I n  discussing a similar question, in S i m p -  
son v. Blaisdell ,  supra,  the Court said:  "Thr question presented here is 
to be considered precisely as it might have been had it arisen between 
the original parties to the deed, inasmuch as the present parties make 
their claims respectively by inheritance through and un ie r  him." And 
in Dudley v. J e f r e s s ,  178 N .  C., 111, the doctrine is upheld as to those 
in  privity with the original parties. "Privity," it is there said, '(exists 
between two successive holders when the later takes under the earlier, 
as by descent or by will, grant, or voluntary transfer or possession. 
. . . H e  who is in privity stands in  the shoes or sits in the seat of 
the owner from whom he derives his title, and thus takes i t  with the 
burden attending it." I t  was also said:  "The plaintiff 'Dudley, having 
bought and taken the deed with knowledge that  the line as claimed by 
the defendant had been settled and marked on the ground by a fence 
and a line of chopped trees to the river, and that  the pal-ties, since said 
partition, including those under whom he  claims, had recognized and 
held u p  to that  line, cannot go beyond that  boundary by reason of any 
error of the parties in drawing the deed not in conformity to said line." 
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Upon this principle we think the defendant Pierce is estopped equally 
with his grantor. The  plaintiff and two others contracted to purchase 
different parts of the tract  containing 95 acres. When the deeds were 
executed, the purchasers went into possession of the entire tract;  and, 
afterwards, when the plaintiff's lot was set apar t  by metes and bounds, 
he went into possession of the 15-acre lot. The  defendant Pierce 
attended the surrey and saw the lines run. H e  knew their location. 
Aftpr the plaintiff's deed had been registered, and after he  had gone 
into possession of the land, the defendant, with full knowledge of the 
plaintiff's deed, boundaries, and possession, received his deed from 
Robertson, and "stands in his shoes and sits i n  his seat." 

The  defendant Robertson filed an  answer, admitting the plaintiff's 
title: and while the defendant Pierce alleged that  he  \;,as a n  innocent " 
purchaser for value, we find nothing in the record to support his allega- 
tions. I n  fact, he  introduced no evidence. 

After a careful examination of the record and the authorities, we find 
No error. 

STATE v. LEN WALTON. 

(Filed 22 October, 1924.) 

1. Criminal Law-Admissions-EvidencoAppeal and Error. 
Where, after the had been delivered to the sheriff on extra- 

dition papers, the sheriff has testified that the prisoner, charged with 
murder, had made a voluntary admission of a circumstance tending to 
prove his guilt, !%ithout threats or offer of reward, etc., it is not error for 
the trial judge to exclude a question asked by prisoner's attorney, if the 
officers a t  the place of extradition had not previously, before the arrival 
of the witness, usrd threats that had induced the prisoner to make the 
confession. 

2. Homicide--Murder-Evidence-Questions for Jury-Trials. 
Circumstantial evidence in this case tending to show that the prisoner 

had a grievance against the deceased, had waited at a cross-road for him, 
and during that time the deceased had met his death from gunshot 
wounds, etc., is held sufficient to sustain a verdict of murder in the first 
degree. 

APPEAL by defendant from Cranmer, J., and a jury, a t  April Term, 
1924, of HOKE. 

Attorney-General Xanning and Assistant Attorney-General Nash, for 
the State. 

Smith (e. McQueen and Currie (e. Lmch for defendmt. 
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CLARKSON, J. At  August Term, 1923, of Hoke County, before Sin- 
clair, J., Will Walton, Floyd TTTalton, and Ju le  Bethea were convicted 
on a n  indictment charging Len Walton, Cyrus McLean, and Will 
&Lean, alias Will Shaw, with the murder of Dewey Castleberry. The  
second count charged Floyd Walton, Will  Walton, and Ju le  Bethea, 
alias Ju le  Easterling, with being accessories before the fact of such 
murder;  and the third count charged Floyd Walton, Wd1 Walton, and 
Ju le  Bethea mith being accessories after the fact of said murder. Len 
Walton and Cyrus McLean were fugitives from justiccb and therefore 
not on trial. Will  McLean, alias Will  Sham, was acquitled by the jury. 
Floyd Walton, Will Walton, and Ju le  Bethea were convicted upon a 
general verdict of guilty upon the other two counts, and from the judg- 
ment upon such conviction the two Waltons and Ju le  Elethea appealed 
to the Supreme Court. 

The  late lamented Clark, C. J., writing the unanimous opinion of the 
Court, found no error. S. v. Walton, 186 N. C., p. 485. 

The defendant Len Walton was a fugitive from justice and mas cap- 
tured in Buffalo, N .  Y. Extradition papers from the G o ~ w n o r  of North 
Carolina on the Governor of New York were duly honored, and the 
defendant was brought back to North Carolina by Edg, i r  Hall, sheriff 
of Hoke County, who went after the prisoner. The  defendant was tried 
a t  April  Term, 1924, of Hoke County Superior Court upon the bill 
charging him with murder in the first degree, and upon which charge 
he mas found guilty, and mas sentenced by the court to be electrocuted, 
and appealed to the Supreme Court. 

Dewey Castleberry, the deceased, was found desperately wounded near 
a cross-roads about five miles from Red Springs, i n  Hoke County, on 
Sunday morning, 15 July,  1923. Later in the afternoon of the previous 
day the deceased had some difficulty, while driving his  Ford car along 
the road, mith Floyd Walton, a brother of the defendant Len TValton. 
Floyd TlTalton was driving a Chalmers car, the property of Mr. Henry  
McNeill, a t  the time of the difficulty. I t  does not appear what mas the 
cause of this difficulty, but it seems that  the deceased, Castleberry, fired 
a pistol a t  Floyd and wounded him i n  one of his  arms. T h e  Statz's 
evidence tended to show that  the defendant Len Walton and two others 
were lying in wait that  night for  the deceased, D e w y  Castleberry, 
between dark and 9 o'clock p. m., a t  the cro~s-roads, the intersection of 
the Duffie-Rcd Springs Road and the Newton Road, near which Castle- 
berry v a s  found the next morning. Neighbors near the cross-roads 
heard three shots that  night a t  the cross-roads or in the direction of the 
cro~+roads,  and the defendant Len Walton was identified by witnesses 
as one of those lying in wait, evidently for the deceased, Dewey Castle- 
berry. After the killing, the defendant Walton made his escape, and 
was arrested, in March, 1924, a t  Buffalo, N. Y. 
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While in tlie jail a t  Buffalo, N. Y., the defendant made a statement 
to the slicriff, nliicll appeared, upon the sheriff's own testimony, to have 
been 1-oluntary, and was in the nature of a confession. Sheriff ETall 
testified : "I tlidii't say anything to h im;  I didn't ask him any questior~. 
H e  just began talking to me himself. TVlien he began talking, it I n s  in 
what I would call the lobby of the jail. I didn't ad i  liiin anything 
about it, a i d  nobody else said anything to liinl or promised him any- 
thing or threatened him in any n a y  tliat caused him to make the state- 
ment to me. At  the time he made this statemerit I did not, nor did any- 
body else in my presence, offer liirn any rcnnrd or any hope of :) reward 
for any statement lie might malie. I did not, nor did anybody in my  
presence, thrcatcn him or promise him, or ill any way put him in fear, 
nor hold out any promise to him in any nay." 

Defendant's exceptions and assigninents of error arose out of the fol- 
lowing circumstances : After Slieriff Hal l  had testified as a b o ~  e quoted. 
tlcfendarit's counsel put this questioii to h im:  "I ask you, sheriff, if, 
before any statement  as made by Len Walton, lie did not state in your 
preselicc that  he had been cruelly treated arid bcatcri aiid forced to m i k e  
a statelllent to the officers up there that  tlicil liad him in custody?" T o  
this the State objected. Vpon examination, honerer,  by the court, the 
nitiless stated tliat TTalton a t  that  time x a s  in his custody, arid only one 
Buffalo officer was prcstwt. T h e  court then excluded tlie miswcr to the 
question as put by dcfentla~lt's counsel, and t h ~ y  exccptetl. The  only 
ground upon nliicll this statement by the defciitlmlt could l i a ~ e  been 
atlnliisible was tliat i t  n a s  niacle a t  the time that  the so-called corifes- 
sion n a s  made. The qncstio~i assumes that it was made before tlie con- 
fe~sioli  TVRS made and at tlie time tliat the officers liad hi111 in custody. 
I t  does not a p p c ~ ~ r  11ow long befort. lie made the confcssioii that  this 
~taterneiit v a s  made. nor does it appear nliat  tllc sheriff's nnsner to the 
question ~vould hare  beell. I I c  v a s  certainly, in his conrersntion nit11 
the slicriff, not making any statement to the officers at Buffalo, or dircet- 
ing his conrersatioa to them a t  all .  

Fo r  these reasons n c  tliirik tlie ruling of the court bclolr. x i s  correct. 
Traltoii's statemelit to Sheriff Hal l  n a s  this:  "I shot, hut the othcr b o ~ s  
shot? too; and I think you ought to get them. Don't put all tllc blame 
on me." 

The  other exceptioiis and asqignments of error, from tlie eridcnce. we 
do not think material or prejuclici:d, and cannot be sustainetl. 

From a careful iiispectioii of the record, there was abundarit el idmce 
to go to the jury that the defendant, with a rnotire of revenge, armed, 
had n aited TI it11 others a t  tlie cro,s-roads, somc time bet- e m  dark and 
9 o'clock, the ex eiiing of 14  July,  1923, arid killed Dev ey Caqtlcbcmy, 
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with malice and with premeditation and deliberation. After shooting 
him, they left him in a terribly wounded condition. 

A. Z. McLenden testified, i n  part ,  as to the circumstances: "I live in 
Allendale Township, near this cross-roads they speak of. I live on 
what they call the Newton Road. Tha t  is not the road that  leads to 
Red Springs, but i t  is one of the cross-roads. I know Jones, who just 
left the stand, and know where he lives. I saw him on the night of 
14 Ju ly  a t  my  house. My house is 547 yarcls from the cross-roads. I 
seen him just a short time after I lay down to go to sleep, which was 
about a quarter of 9 o'clock. H e  came there, home, and hollered for 
me, and i t  was in  the summer-time, and I got up  and lay across the 
bed, with my  head in the window, and talked to him o.lt a t  the road. 
H e  told me that  he  was held up  a t  the cross-roads, a n j  I asked him 
who held him up, and he said it looked like the fellow that  hit the man 
i n  the head with a baseball bat out a t  the fa i r  grounds, m d  I told him 
that  was Len Walton;  and then, while we were talking---while he  was 
out there talking-there come a car by this cross-roads. H e  said tha t  
the man who held h im up had a gun, and also he said that  this fellow 
was inquiring from him about a Chalmers car, and he  told him he 
didn't have a Chalmers car, and he  told him i t  was a big car with one 
light on i t ;  and while we was talking, there come a car along u p  there 
and stopped just long enough-it looked like-it migh; have stopped 
long enough to speak a few words; and then, after i t  left, another one 
came on from towards Red Springs, and i t  come on u p  there and made 
its t u rn  to go in  towards Newton's, or down the Newton Road, and it 
seemed that  i t  might ha re  gone into low gear;  and the shooting taken 
placc right there-three pops of the gun. I did not see or hear anything 
else that  night. Jones then went on home, and told me he  was intend- 
ing to go to some colored church. The  nest morning Jones came to my  
house, between daylight and sun-up. I hadn't got up, an3  he called me, 
and I got u p  and lay across the foot of the bed, as I did the night before, 
and tallied with him. I got up  and put on my clothes, and we walked 
towards the cross-roads, and we got pretty close by, and I seen for sure 
that  there was a car stopped down there, and I got down a little nearer, 
and I said to Jones, 'I believe that  is Dewey's car'-Dewey Castle- 
berry's. And we went on and got nearer by, where I could see, and 
Dewey mas lying over in the field, and when I got u p  to the car I walked 
down from the front of the car, down into the cotton patch, about 10  
steps, to where Dewey was lying, and I seen he was alive. T h e  car was 
something like I would say 76 yards from the cross-roads, a t  that  time, 
in the edge of the cotton patch. I told Jones to go to Dewey's brother's 
and tell him, and I would go to Mr. Brown's. I t  had run  a good dis- 
tance from the TI-ay i t  was a t  the cross-roads, right into -he edge of the 
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cotton patch-son~cthing like about half the distance, probably-that is, 
the car had left the road and run  along in the edge of the cotton patch. 
All on the radiator and right fender was bloody, and all over the cotton 
and around was bloody, and where he  had lay out there in the field, and 
there was pieces of windshield all in the seat and all over the hood, and 
the czar was shot from the right-hand side, and-well, i t  was shot from 
both sides. There was more evidence of shots in the windshield than 
anywhere else. There mere also shots on the right-hand side, in the side 
of the car, like, and it was shot-up pretty bad, and i t  was also shot in 
the top of the car. W e  put out then to get a crowd there, you know. 
Mr. Castleberry was as bloody-well, he was the bloodiest man I ever 
saw, in the way of-in a condition of that kind, and he  was the worst- 
looking man I ever saw. H e  was shot in the head. The  ground was 
torn up  all around there where he  had wallowed all night, it  seemed- 
bloody. The blood stayed there for some six or eight weeks-all on the 
cotton-after that.'' 

It is true that  E. P. Baker, chief of police of Red Springs, said that  
the morning Castleberry was found he  went there about half an hour 
of sun and found an  automatic pistol on the front  seat of Castleberry's 
automobile. I t  was loaded all the way around-nine balls in it. But  
he said, on cross-examination : "We saw some shells lying around there, 
and I picked up two empty shells-shotgun shells, twelve-gauge. I also 
tracked three tracks. I investigated them very closely. I saw where 
three men had been sitting out on the edge of the side of the road-all 
three had sat there on the cotton row. That  was right on the cdge of 
the big road-the main road, leading from Red Springs to Duffie's Sta-  
tion-just right a t  the cross-roads." 

These vere  questions for the jury as to whether the defendant and 
others were lying in wait to commit a willful, deliberate and premedi- 
tated killing. 

Castleberry was carried to Fayetteville, to the hospital. J .  D. Castle- 
berry, his father, testified as follows: '(1 live now in Chatham County. 
011 14  July,  1923, I lived a t  this samc point. Dewey Castleberry Tvas 
my  son. I saw him after the shooting, in the hospital in li'agette~ille. 
H e  died in Fayetteville, in the hospital, and was buried up in Chathain 
County, a t  my old home and his old home. I I e  died t h ~  next Friday 
night after having been shot on Saturday. H e  lived until Friday night 
following the shooting on, Saturday night. H e  was buried on Sunday. 
I saw his nounds. His  left eye and temple n a s  all shot-up." 

The  court below gave a careful, painstaking and accurate charge. 
We hare  exan l i~~ed  carefully the numerous exceptions and assignments 
of error, and, from an  examination of the entire record, we can find no 
prejudicial or rerersible error. 

XO error. 
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N. JACOB1 HARDWARE COMPANY v. JONES COTTOY COhIPANY 
AND R. J. JONES, AGENT. 

(Filed 22 October, 1924.) 

Actions-Controversies-Anticipated Damages-Equity-A,ctions at Law. 
An action brought by the seller of a cotton-scale beam may not be 

maintained against the purchaser thereof in anticipation of the latter's 
claim for damages arising upon the breach of an implied warranty against 
defects that caused damage to the purchaser, and upon demurrer the con- 
troversy may not be considered by the court as upon a case agreed. 
C. S., G"G. Equitable rights of bills of peace, quia  timet, and to remove 
clouds on title to lands distinguished. 

APPEAL by plaintiff from C1al?;ert, J., upon a demurrer, a t  April  
Term, 1924, of NEW HAXOVER. 

E.  Ii. B r y a n  for plaintif f .  
TY. H.  Weatherspoon  for defendants .  

CLARKSON, J. The plaintiff contends: "On 4 October, 1923, t h e  
defendant, R. J. Jones, ordered from the plaintiff one Fairbanks Scale 
Beam, 202-700 pounds and a pair  of cotton hooks, which plaintiff caused 
to be shipped C. 0. D., to Jones charging him therefor the sum of 
$44, and which Jones received and paid for a i d  turned same over 
to defendant Jones Cotton Company for whom the dcmfendant Jones 
now claims he was purcliasiiig the scale beam, though the plaintiff 
did not know that  Jones was buying the scale beam for the Jones 
Cotton Company. T h e  defendant Jones, ordered from plaintiff, the 
Fairbmiks Scale Beam 1illoWing that  plaintiff did not manufacture 
same, but was selling such scale beam as furnished by the manufac- 
turer thereof, and the plaintiff furnislied to the defendant a scale beam 
manufactured by the kanufacturer ,  and the scale beam mas a Fai r -  
banks Scale Beam, and the plaintiff did not know what use the purchaser 
intended to make of the article; but the d~fendan t s  contend that  the 
plaintiff in selling the scale beam made an implied, but not an  express 
representation aiid ~ m r r a n t y  that  the scale beam would lreigh correctly 
and that  the plaintiff had notice from the fact of tlie article the use 
for ~vliich i t  was purchased, and that  the dcfcnilant relying upon the 
implied representation and warranty used the scale beam In the purchase 
of cotton, and the scalp beam not ~vcighing correctly, the defendant 
claims that  he  was damaged in the sum of $2,000, and had demanded 
such clamages of the plaintiff, and that  the defendants had threatened 
to, and were going to sue tlie plaintiff for such damages; and the  
parties being unable to agree upon the lax- and to tlic extent of the  
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responsibility and liability, the plaintiff brought this action to have the 
court to determine the dispute and adjudicate the rights, liabilities and 
responsibilities of the respective parties. T h e  plaintiff claiming that  
there was no implied warranty in the sale of the scales, the defendants 
contending that  there was, and by the demurrer the defendants admit 
that there is a bona fide dispute existing between the parties, and that  
they had made claim against the plaintiff for the amount alleged, and 
that  they had threatened, and were going to bring suit against the 
plaintiff, and on this state of facts the judge sustained the demurrer 
and dismissed the action upon the ground that  the courts were not open 
to the plaintiff on such allegations, but that  the court would be open to 
tlie defendants and upon their application the court would adjudge the 
rights and liabilities, but that  i t  would not so adjudge them at  the 
plaintiff's request and upon plaintiff's complaint." 

T h e  defendants contend: "This is an  action instituted by the Jacobi 
Hardware Company, of Kew Hanover County, against the Jones Cotton 
Company, of Scotland County. In the complaint, the plaintiff does not 
allege a cause of action against the defendant, but alleges that  the 
defendant claims to have a cause of action against the plaintiff and 
seeks to require the defendant, Jones Cotton Company, to go into the 
Superior Court of Kew Hanover County and establish its claim, or be 
forever denied the right to (lo so, if i t  has a just claim. I n  the early 
Fall  of 1923, the  Jones Cotton Company, through one of its members, 
R. J. Jones, ordered cotton scales from the Jacobi Hardware Company. 
The scales n e r e  duly received' and appeared to be accurate and in 
perfect condition. Without the  poise, the beam balanced. With the 
correct poise, the scales would have been accurate. The  poise, which 
was by the Jones Cotton Co., should h a r e  weighed sixteen (16) 
pounds, and the poise, which Tvas received, had the figures 16, moulded 
on the poise, as an  indication of its \wight. After the Jones Cotton 
Company had used the scales for a considerable time, the purchasers 
of cotton from the  Jones Cotton Company began to complain about 
tlie qhortage in ~ ~ e i g l i t s .  After an exhaustive inrestigntion, i t  x a s  
finally discovered that  the poise, xhieh  should h a r e  weighed sisteen 
(16) pounds, ~veighed only fifteen (15) pounds. 11t that  time, the loqs 
of the Jones Cotton Company, by reason of the erroneous ~ ~ c i g h t  of 
the poise, had amounted to approximately t ~ v o  tliouqmd dollars 
($2,000). The  defendant advised the Hardware Company of the situation 
ant1 tlie loss which i t  had suffered and askcd that  the Hardware Com- 
pany make good the loss. The  matter was left open for the IIardmare 
Company and tlie present suit v a s  instituted v i th in  a short time there- 
after. I n  apt  time, the defendant filed a demurrer to the conlplaint as 
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will appear in the record, upon the ground that the plaintiff had not 
stated facts sufficient to constitute a cause of action. The demurrer 
was sustained." 

Plaintiff cites C. S., 626, which is as follows: "Partiw to a question 
in difference which might be the subject of a civil action may, without 
action, agree upon a case containing the facts upon which the contro- 
versy depends, and present a submission of the same to any court which 
would have jurisdiction if an action had been brought. But it must 
appear by affidavit that the controversy is real, and the proceedings in 
good faith to determine the rights of the parties. The judge shall hear 
and determine the case, and render judgment thereon as if an action 
were pending." 

I11 the instant case the plaintiff does not come withi? the provision 
of this section. Both parties did not "agree upon a case." I f  the 
defendant had answered and set up their claim and waived the venue 
and agreed to try the cause in New Hanover County, we think this could 
be done. But this was not done, and the defendant in apt time demurred 
to the complaint. 

Plaintiff also cites Art. I, sec. 35, Const. of N. C., a:l follows: "All 
courts shall be open; and every person for an injury done him in his 
lands, goods, persdn, or reputation, shall have remedy by due course of 
law, and right and justice administered without sale, denial or delay.'' 

This is a wise provision. The courts shall be open for an injury 
done plaintiff. The vice of plaintiff's contention is that p:aintiff does not 
allege an injury done it, but an injury, if properly pleaded and found 
to be true, perhaps, it has done the defendants. This is an orderly 
government and all remedies must conform to our Code of Civil 
Procedure and the lawful rules laid down by this Court under authority 
given it. Art. I, sec. 8, and Art. IT, secs. 2, 8, and 12, Const. of N. C. 

Under civil procedure, an action (C. S., 392) is d e h e d  to be "an 
ordinary proceeding in a court of justice, by which a party prosecutes 
another party for the enforcement or protection of a right, the redress 
or prevention of a wrong, or the punishment or prevention of a public 
offense." Every other remedy is a special proceeding. 

Under C. S., 511, it is provided that a defendant ma,y demur to the 
complaint when it appears upon the face thereof (subsec. 6)  that "the 
complaint does not state facts sufficient to constitute a cause of action." 

We can see no actionable wrong set forth in the con-plaint done by 
defendants to plaintiff. Defendants in their brief facetiously state that 
plaintiff in  the court below took the position that its complaint was a 
"Bill of peace." There is such a bill in equity, but not under facts as 
alleged in the complaint. 
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" 'Bills of peace' mere used, first, to prevent vexatious recurrence of 
litigation by several asserting the same right, and, second, to prevent 
reiteration of an  unsuccessful claim. Where a man sets u p  a general 
and exclusive right to lands or tenements, and lnany persons controvert 
it  and he  cannot quiet it  except by resort to numerous actions a t  law, 
he has his remedy by a 'bill of peace7 in equity, i n  which he  may join 
all of the adverse claimants. 'Vanclalia Coal Co. v. L a u s o n ,  87 N. E.,  
47, 50; 43 Ind .  App., 226." Words and Phrases, (2d Ser.) p. 451. 
Detroit Trt ls t  Co. v. H u n r a t h ,  131 N .  W., 147, 152; 168 Xich., 180. 

There is a bill known as quia  t imet .  "A bill guia t ime t  is i n  the 
nature of a writ of prevention and is entertained as a measure of 
precaution, justice, and to forestall wrongs or anticipated mischiefs, as 
where a guardian or other trustee is squandering an estate, or nhere  
one in possession of property which another unjustly claims is liliely to 
lose the evidence of his title by delay in asserting and testing the hostile 
claim. Bai ley  v. Briggs,  56 N. Y., 407, 415." Words and Phrase', p. 
432. Fit t ichauer v. Xetropol i tan  F i r e  Proofing Co., 61 Atl., 746, 748, 
70 N. J. Eq., 429. 

We have a remedial statute which has been liberally construed quiet- 
ing land titles, more comprehensive than the old suit in equity to remove 
a cloud from title. 

C. S., 1743, in part, is  as follows: "Titles quieted. An action may 
be brought by any person against another who claims an estate or 
interest i n  real property adverse to him for the purpose of determining 
such adrerse claims, etc. . . . I f  the defendant in such action disclain1 
in his answer any interest or estate in the property, or suffer judgment 
to be taken against him ~ d t h o u t  answer, the plaintiff cannot recover 
costs, etc." Jlining Co. v. X i l l s  CO., 181 K. C.,  361, in this case a "bill 
of peace" is mentioned. 8tocli.s a. Stocks ,  179 K. C., p. 289; Poujcr Co. 
1%. Power  Co., 175 N. C., p. 668; S a t t e r ~ ~ . l i i t e  v. Gallagher, 173 N. C.,  
p. 525. 

We have treated the suit seriously. Neither plaintiff nor defmdants 
have cited any statute or authority, as Tve construe them, gir ing any 
cause of action to plaintiff on facts as set forth in the complaint. The  
plaintiff "jumps before he is spurred." 

I t  may be that  defendants will never sue plaintiff, they may forego 
their right. Locus pcenitentias. 

F o r  the reasons given, the demurrer must be sustained and the suit 
dismissed. 

Affirmed. 
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FIRST NATIONAL BANK OF SPARTANBURG, SOUTH CAROLINA, 
v. 11'. McR. RIONROE. 

(Filed 22 October, 1924.) 

Rills and Notes - Negotiable Instruments - Banks and Banking - Due 
Course-Evidence-Principal and Agent-Questions for Jury. 

Evidence that a banlr received a negotiable note from the payee, cred- 
ited him therewith, but with the right to charge it back to his account, 
should the maker fail to pay it, is of an agency for collection; and where 
there is other evidence which tends to show that the bank, the plaintiff 
in an action upon the note, was a holder for value in due course, before 
maturity, it is reversible error for the trial judge to direct a verdict upon 
the appropriate issue in the plaintiff's favor. 

APPEAL by defendant from Cranmer, J., a t  April Term, 1924, of 
CUMBERLAND. 

Civil action, to recover upon a promissory note executed by the 
defendant to the Lummus Machinery Company, and alleged to have 
been duly transferred and assigned to the plaintiff for  value, before 
maturi ty and without notice of any equities. 

The  jury returned the following verdict under instructions from the 
court, that  if they found the facts to be as testified to Ey the witnesses, 
they should answer the issues as shown below: 

"1. Was the execution of the note sued on obtained by the  fraud of 
J. L. Lummus, as alleged in  the amended answer? Answer: Yes. 

2. I s  the plaintiff the holder i n  due course of said note? Answer: 
Yes. 

3. What  amount, if any, is the plaintifi entitled to recover of the 
defendant? Answer: Two thousand dollars and interest." 

Judgment on the ~ e r d i c t  for plaintiff. Defendant appeals, assigning 
erl'ors. 

Cool; (e. Cook for plaintiff. 
Shazu d Shazu, Bullard & Stringfield, and Dye B Clark for defendant. 

STACY, J. The  president and assistant cashier of the plaintiff bank 
testified tha t  the note sued on, admittedly negotiabl? in  form and 
esecutcd by the  defendant to the Lummus Machinery Company on 
8 April,  1920, was purchased from the payee by the First  National 
Rank of Spartanburg, S. C., in good faith, for ralue, hefore maturity, 
and n,itliout notice of any infirmity in the instrument 3r defect in the 
title of the party negotiating it. C. S.,  3033. But  t h w ~  is other evi- 
dence on the record tending to show that  the plaintiff banlr took the 
note in question 11-it11 the right to charge it back to the account of 
Lurnmus Xachinery Company if not paid by the maker a t  maturity. 

4 
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The nr i t ten  deposit slip, used by the parties a t  the time the note was 
discoullted arid placed to the credit of the Lumrnus Machinery Company 
upon the hooks of the plaintiff bank, contained thc folloning stipulation: 
"Alll itenis not actually collected ~v i l l  be charged back to depositor's 
account. . . . Read care full^ above agreemelit." The  plaintiff tried 
t o  collect the note out of tho payee before bringing the present suit. 
This eTiclence nmde it a question of fact for the jury to say whether the 
plaintiff took the note in suit as purchaser or as agent for collection; 
and the court's i~istruction, n l ~ i c h  1 irtually amounted to a direction of 
thc I erdict, must be held for error. S t c r l i n g  X i l l s  v. V i l l i n g  Co., 184 
N. C., 161. 

The  principle applicable is stated by Al l en ,  J., in  St 'orf l~ Co. v. Feed 
C'o., 17.3 N. C., 11. 312, as follovs: "The rule prerails with us, and it is 
supl~orteil by the neiglit of authority elsenhere, that  if a ballli discounts 
a palwr mid ~I : ICCP the arnonnt, less the discount, to the credit of the 
cndorscr, n i t h  the right to check on it,  and reserves the right to charge 
back the m ~ o u l l t  if the p a l m  is not paid, by express agreement or one 
implicJ from the course of dealing, and not by reason of liability on 
tlic cntlorselnei~t, the bank is an  agent for collection, and not a pur- 
clitrvr." citing a number of authorities for the position. See, also, to 
lilre ctTect, E'inance Co. L ) .  C'otton X i l l s  Co., 187 K. C., 233. 

The real determinative question was as to the intention of the par- 
tics; slid this i4 a question of fact to be ascertained by the jury, where 
the el itlence is e q u i ~  ocal or conflicting, as i t  is hcre. S f c r l i n g  ~1 I i l l s  v. 
J l t l l i n g  C'o., s u p l a .  

F o r  the error, ai; indicated, in directing a ~e r t l i c t  on e ~ i d m c e ,  from 
~ ~ h i c h  tliffrreut i~iferencm may be clra~vn, Ire are of opinion that  the 
c a u v  muit  bc subliiitte(1 to anotl~er jury, and it is qo ordered. 

Sen-  trial. 

STATE u. T. C. CRADSHER. 

(Filed 2 October, 3924.) 

Intoxicating Liquor-Spirituous Liquor-Evidence. 
Circumstmtial evidence is snfficicnt, ulmn the trial of two corlsolirlated 

raqcq. to convict of unla~vfullp trniiymrtinq intoxicating liclnor and driv- 
inq an automobile n-hile under its influence. 

,IP~F:AI, by dcfendant from judgnlent rendered by C m n / n c r ,  J., a t  
August Term, 1034, of PERSON. 

-It August Term, 1924, of said court, two ir~dictmcnts were pcnding- 
one charging defendant with transporting intoxicating liquor; the other, 
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with driving an automobile while under the influence of intoxicating 
liquor. Defendant's plea to each indictment mas "Not guilty." T h e  
two actions were, by consent, consolidated for trial, 311d verdict of 
"Guilty" returned in each. From the judgnients rend(wd,  defendant 
appealed. 

Attorney-General Alanning and Assistant Attorney-General Rash f o r  
the Stale. 

S a f h a n  Luns fod  for defendant. 

PER CURIAAI. Defendant excepted to portions of the charge of the 
court to the jury. H e  contends that  there was no e ~ i d e n c e  from which 
tlic jury could find, beyond a reasonable doubt, that  the quart  f ru i t  jar  
which 11c threw from his automobile while the officers were pursuing 
him contained intoxicating liquor. H e  testified that  i t  vontained gaso- 
line which he had bought from a colored man, and that  he had not 
clru~ik any intosicating liquor during the day on which he  was arrested. 

TYhile no witnees testified that  the f ru i t  jar contaiii~xl iiitoxicating 
liquor, there was evidence from which the jury could find facts and 
circumstances sufficient to justify an inference, beyonll a reasonable 
doubt, that  the liquid in the jar was an  intoxicating liquor, and tha t  
tlefendant was under the influence of such liquor while d i i r ing  the auto- 
nlohilc on the public road. We do not deem i t  necessarj to set out the 
evidence. 

The  instructions of his Honor, excepted to and assigned as error, mere 
correct statements of the lam applicable to the facts which the jury 
might find from the evidence, and did not contravene C. S., 564, as  
contended by defendant's attorney in his brief filed in th s Court. 

There was evidence sufficient for tlic submission of t i e  issues to the 
jury;  the charge of the court n-as fret from error, and the judgments 
rendered were within the discretion rested by law in  the presiding 
judge. There was 

No error. 

EULA TICKERS v. BASTER VICKERS. 

(Filed 22 October, 1924.) 

1. Husband and Wife-Alimony-Judgments-Orders-Evidence-Find- 
ings. 

Upon a motion to set aside or modify an order for rdimony without 
divorce, the effect of the refusal of the court to grant the motion is an 
aWrmance of the findings previously made; and when these are sufticient, 
the order presently made will be upheld. 
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2. Sam-Affidavit of Wife. 
TVl~ere, in  an action for alimony without divorce, the evidence is other- 

wise sufficient to sustain the order granting the alimony or refusing to  
modify it ,  the fact that the affidavit of the wife upon the subject-matter 
forbidden by statute n-as filed a t  the hearing \\.ill not have the c~ft'wt of 
disturbing the order nlq~ealed from; tlie finding of the willful abandon- 
ment of the husband bci~ig found by the judge u11o11 supporti~ig c~itlence. 

3. Same-Issues-Jury. 
U ~ ~ d c r  the amendment to tlie statutc, alimony nithout divorce runy I I ~  

alloued to the wife, etc., before tllr determinntion of the isine bx the jury 

CIVIL ICTIOX, to  obtain al imony without  divorce, heard,  on motion to 
set aside or  modify mi order  al lowii~g :rlirno~ly p r n t l c ~ t c  1 1 1 1 ~  tlicretofore 
madc, Ilcfore ( ' r a n m e r ,  J., at chambers, ou 24 J u l y ,  1924. F r o m  
Drn~ramr. 

Tl ic  origim.1 order, allowing al imony p t . w l ~ n t e  l l t r ,  and  a p 1 m i ~ ~ t i n g  
r e c e i ~ e r  of tlefeilclant's property, n a s  matle by his  l Ionor ,  S i l ~ c l a i r ,  
J u t l g ~ ,  oil 9 J u l y ,  1924, a ~ l t l  on fur ther  findings of fact  by him, a5 
follows : 

"The court  fu r ther  finds as a fac7t tha t  the  dtfr~i t lnl i t ,  B a s t i r  \'irlwrs, 
has  separated himself f r o m  his  n ife, the plairit~iT, ant1 his  c.liilt1, ant1 
has  failed to p ror ide  f o r  lier and t h e  child, JITi l l ian~ Tickers, nit11 the  
nccebsary subsistence, according to his  niealis iri life. 

"The court fu r ther  finds i t  to be a fac t  that  11e liai nl~a~irlonerl 11i\ 
wife and  child, a n d  since said abandor~i i~eri t  11:~s coii-ii~iittetl x:rrious acts 
of adultery, a i d  t h a t  lie llxs left tlic State ,  1 1 , ~ ~ i n g  left ~ i t h  woliicr~ of 
l c ~ r d  character,  and  t h e  court   find^ as  a fact  t h a t  his  leal ing n m o u ~ ~ t s  to  
a n  aba~idonmeri t  of his  wife  and  cliild. 

('It is  fu r ther  found as  a fac t  t h a t  tlie defe~idan t  i s  a m a n  of prolm-ty, 
ant1 t h a t  t h e  same is  i n  d a ~ ~ g e r  of b e i i ~ g  squanderctl and  this  jutlgr~ient 
r~nclrret l  n o r t h l ~ s s  urllcss n receivcr is  appointed to  collect t h e  r m t s  and 
care f o r  said property." 

011 the  hearing of defendant 's present  notion, the  court i n  cifoct 
a p l ~ r o v w  the  order of J u d g e  Sinclair  as  to findings of fact  arid a p l ~ o i n t -  
ment  of receiver, modifies allowance a s  to amount  of alimony, but 
declines to  set aside or  otherwise chango tllc former order. D e f e ~ i d a n t  
excepts and  appeals. 

B r o g J e n ,  Reade & Rm~ant for  plaintiff 
Brawley & Gantt  for defendant. 

HOKE, C. J. T h e  findings of fac t  i n  t h e  or iginal  order by J u d g e  
Sinclair ,  supported by the  affidavits and evidence offered i n  behalf of 
plaintiff, a r e  ful ly  sufficient to  uphold the  orders made by Cranmer,  
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Judge ,  f r o m  nl i ich the  preselit appeal  is  taken. True ,  J u d g e  Cramncr  
liinisclf docs not i n  rspress  terms make specific findings of fact,  but the  
force aiid cffcct of his  order  is  to  affirm tlie findings of J u d g e  Sinclair ,  
his jutlgiiiciit oiily affecting such former  order to  t h e  extent of reducing 
tlie n i i~ount  of the  allowance. 

I n  C r e u s  .c. C r e w s ,  175 N .  C., p. 169, a case cited anc to  some extent 
rclietl on by aplwllant,  the  Court  llcltl that ,  under  t l ~ e  s ta tu te  as  it  
tlieii was, and  011 issunble fac t s  i n  bar  of plaintiff's r ight  beiiig formally 
presciited ill t h e  nusv er, a n  allon ancc f o r  alirnouy could not be made  
un t i l  t h e  dctcrniiiiation of tlie i s s w s  by a jnry.  At  the  nes t  session of 
the  Legislature, l i o w e ~  cr,  a f te r  this  dt~cision rcn~lered,  illid 110 doubt in  
cbonsclqucrlce of it ,  the  s tatute  wns aniendctl so a s  to pcrniit  a n  a w a i ~ l  of 
nliniony p e n d e n f c  l i t e  fo r  both counscl fees and  subsisttnce, t o  be real- 
ized and  secured according to t h e  course and  prnctice of ilie court.  T h i s  
cliangc i n  the Ian, and  tlie effect ancl purpose of it ,  was sointed out and  
applied ill l l n r b e a  1:. E a r b e e ,  187 N .  C., p. 538, opinion by L l s s o c i a t e  
J u s t i t c  S f a t ! ) ,  mid according to tlie decisioii of tha t  case, and  uiider tlie 
s ta tute  a s  it  iiou prmails ,  t l i ~  rul ing of the  lover  court must bc a]>- 
proTe'1. 

O n  ~ e r u s a l  of the  record i t  appears  t h a t  the  affitlal it of the  wife, 
c l i ~ r g i n g  adul tery on tlic llusbantl, is  subiniftctl as  p a r t  of hcr  cviclcncc 
p ~ r t i n c l l t  to the  inquiry.  ,Is a n  independent fact ,  such eT idcnce sccrns 
to  be ahsolutcly forbidden by t h e  statutes and  public policy controlling 
in  tlie matter .  C .  S., 1662 ; H o o p c r  v.  I I o o p e r ,  165 I\'. C!., p. 605. B u t ,  
a p a r t  fro111 this  tcstiinoriy, and  on evidence sufficiently s u p p o r t i i ~ g  them, 
a r c  t h e  csprcss findings by tlie court  of abantlonnlent on t h e  par t  of t h e  
l iu~l)ant l ,  and  of a willful fa i ln rc  to  provide f o r  their  "necessary suh- 
sistonce according to his  mcnns ancl co~idi t ion i n  life," thus  bringing tlir  
jlitlgment of t h e  conrt clearly n i t l i in  t h e  s tatutory p io~ . i s inn  011 tlie 
subject. 

r .  I liere is no error ,  and  tlic jutlgincnt of thc1 lower court is 
.\ffir111ed. 

SARAH E. KISG ET .a. v. ISAEEL1.A TBPLOR ET AL. 

(Filed 22 October, 1924.) 

1.  Certioral.i-Disc~~etion of Court-Constitutional Law-Statutes-Ap- 
pml  and Error. 

The granting or refusing of a petition for a cer t iorar , ,  under the pro- 
visions of our Coi~stitution, Art. IV, see. 8, and C. S., 630, passed in pur- 
suance thereof, is a matter within the discretion of the Supreme Court, 
and will not be issued when it will serve no good purposc3. 
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2. Same--Consent Judgments-Waiver. 
h v r i t  of certiorari nil1 not issue from the Supreme Court to bring up 

for review the action of the Superior Court judge in refusing to settle a 
case 011 a ~ y e a l ,  nhcn it  appears that a judgment had bee11 erltered by the 
court upon tlie collser~t of the parties, such judgmerlt being n naiver of 
the right of a p ~ ~ e n l .  BemBle, the only remedy is a motion in  the lovcr 
court to set aside tlie judgment. 

, \ r r ~ , ~ c a i ~ o ~  for  ( e l  t ~ o m r l  to  obtain a revien of a judglneut entered 
i n  this  cau,e a t  3r:lrcll Tcrin, 1924, of C r x r m ~ c ~ ~ s n .  

T h i s  wns a special proceeding before t h e  clerk t o  establish a dividing 
l ine h r t n o r ~ n  these p r t i e s ,  t ra i lsf t r rcd oil i isuei  joined to Superior  
C'ourt doc.kct fo r  trial,  a11t1 n11r.rtii1 it  app(~arst1i : i t  a f te r  t h e  ju ry  \\:is 
i n ~ p a t ~ d r i l  on t h e  issue, t h e  matters  i n  clisputc l i a ~ i n g  been adjusted 
hetnecu the  parties, a ju ror  n a s  n i t l d r a n  11 and jutlgnlcllt by consent 
cmtcwtl of rrcord, ac~rort l i l~g to t h e  : t g r ~ c m c r ~ t  then hail. 

I t  fur t l icr  :rpptxars f r o m  t h e  affidavits filcd oil this  application t h a t  
plaintiffs, h a l i n g  become dissatisfied, a11cl a f te r  jutlgmeut s igwd,  pro- 
te,tctl salne autl ga7c notice of ail appeal  i n  ope11 court and  aslied for  
the  usual r,iitrici to be mi t lc  loohing to n perfcct ioi~ of wit1 appeal,  
n-hie11 m o t i o i ~ s  n e r e  rcfusetl by t h e  judge, his  l I o i ~ o r  be i r~g  of opinion 
t h a t  n o  appeal  would l ic  f r o m  a c.oi~st~nt judgment. 0 1 1  tlie facts  appear- 
ing of record,  plaintiff“^ application is denied. 

I I o l i ~ ,  C. J. Under , l r t ic le  ITT, section 8, of our  Constitution, po\ver 
is  conferred uljoil the  Su l~re i i l e  Cour t  to ihsue ((ally reincilia1 n r i t s  
necessary to  g i w  i t  general s u p e r ~ i s i o n  ant1 control over t h e  proceedings 
of infer ior  court i ,  and  in fu r therance  of surh  power t h e  General 
A s s e ~ n b l ~ ,  i n  C. S., 630, h a s  prolitlet1 fo r  t h e  iesuailce of t h e  n r i t s  of 
ccrfloral . i ,  a, heretofore ill u ~ .  etc." Al propcr  c o l ~ ~ i d e r a t i o n  of t h e  
authorities a1)poiitc is to t h c  eflcct tha t  as  a subhtitutc fo r  appeal  t h c  
~ v r i t  does not i s u e  as  of r ight ,  hut only i n  the  sound discretion of t h e  
appel late  court,  to rcvien all advc,rsc jutlgnlcnt ~ v h e r c  110  pro^ ision for  
appeal  h a s  been m a d r  bv law or t h e  r ight  tllercto has  been lost o r  wrong- 
ful ly  refused without  default of tllc applicallt, and  is  allon ed only on n 
rcasoliable shon of mcri ts  a i d  t h a t  tlic m d s  of justice will he thereby 
promoted. S. P .  E'nrmcr,  18'3 S. C., 13. 243 ; Xinzms 1 . .  R. R., 183 N. C., 
p. 436;  Deslaur icr  v. Louit c, 222 Ill., 11. 522;  Rz~dnicl; v. ,V~~rpl1y, 213 
Mass., p. 470; 5 R. C. L., pp. 253-254. 

I n  the p r e s m t  case, a perusal of the  record a s  now presei~ted will 
disclose t h a t  a judgment below has  been entcred by consent and  s t a ~ i d s  
now in t h e  l o n e r  court ns t h e  final determination of t h e  r ights  of the  
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parties of record, and in such case it is very generally held that  no 
appeal lies, the consent being regarded as the waiver of such right. 
IIurtsoe v. B. R., 161 S. c., p. 219; Skinner v. ;llasz~.ell, 67 K. C., p. 
257; Schmidt v. Virgin Gold 11fi?~e C'o., 28 Ore., p. 9 ;  3 Corpus Juris ,  
p. 671; 2 R . C . L . , p . 3 l j s e c .  9. 

I n  this last citation the recognized position on the i>~tbject is very 
well stated as follows: "A judgment or decree rendered by the consent 
of the parties is in the nature of a solellin contract and is i n  effect an 
adniission by the parties that  the decree is a just determination of their 
rights on the real facts of the case, had they been provecl. As a result 
such a decree or judgment is absolutely conclusive betwern the parties, 
and it can neither be amended nor in any n a y  waived without a like 
colisent, nor can it be appealed from or r e~ iewed  on a writ of error. 
Thus  consent to the rendition of a decree ill proceedings for the fore- 
closure of a mortgage is a waivcr of error precluding a review on 
appeal." 

This being true, we are  of opinion that  a writ of cc~tiorari n-ould 
ara i l  nothing to the applicant in the present condition of the record, 
for while that  judgment by consent stands, and on the facts as they 
now appear, this Court is without poner to review or qutstion it. Even 
if the record were certified here with ev idcnc~~  in case on appeal tending 
to impeach it, the judgment would control and the cause n-ould have 
to be dismissed, our decisions being that  in each case tlLe record must 
prevail. Southerland v. Brown, 176 Ii. C., p. 187; Bell v. IIarrison, 
179 X. C., 190. 

I n  order to a further presentation of their claims, the only course 
apparently open to plaintiffs is by motion in the lower c m r t  to set the 
judgment aside and if their application is refused i t  may then be in 
their power to review the action of the lower court by appeal or  
certiorari as they may be advised. As the matter now appears they 
are  without right to relief in this Court and their application is denied. 

Application denied. 

STATE v. H. C .  O'BRIANT 

(Filed 29 October, 1924.) 

Taxation-Peddler's Tax-Statutes. 
One who travels with an auto-truck loaded with mvchandise and 

delivers goods purchased by retail dealers therefrom, though in the 
manufacturers' original packages, is a peddler within the terms and intent 
of our statute requiring the payment of a peddler's tax. 
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APPEAL by the State from judgment rendered on special verdict before 
C'ranmer, J., and a jury, a t  August Term, 1924, of PERSON. 

i l t torncy-General  X n n n i ~ g ,  Ass is tant  At torney-General  N a s h ,  and  
C .  A. H a l l  for t h e  S ta te .  

L. X .  Car l ton  for de fendan t .  

PER C L  nI-%Lr. The  defendant was indicted for "unlawfully and will- 
fully engaging in the business of an  itinerant merchant and peddler of 
goods, mares and nierchandise without first having paid the license tax 
and obtained a license so to do, as required by law." 

The  following is the special verdict and judgment : 

T h c  jury, after being inipanelled to t ry  the issue in the case, find 
the following special verdict: That  the Durham Seed Company is 
engaged in the retail seed business and in the wholesale candy, cigar and 
tobacco business, located in the city of Durham, N. C. 

That  the defendant, H. C. O'Briant, is an  employee of the Durham 
Seed Company and as such travels in Durham and surrounding counties, 
including Person County, in an automobile truck and makes sales of 
candy, cigars and tobacco for the Durham Seed Company, in the follow- 
ing manner, to wi t :  H e  carries a stock of candy, cigars and tobacco in  
said automobile truck and solicits orders for same, carrying with him 
sanlplcs and a sample case, which he displays to the merchants and 
those having a fixed place of business and sells only in unbroken pack- 
ages, as put u p  by the manufacturers. 

That  the clefelidant takes orders for his sales i n  duplicate and delivers 
a copy to the purchaser and thereupon delixrers said goods from said 
truck to fill the order, and in the event he has not the goods on his 
truck with which to fill the purchase, h e  delivers i t  later, by express or 
mail if tlle custonier requests. 

That  on or about 3 June ,  1924, the defendant came to Roxboro, as was 
his custom, with his truck loaded with goods, and uen t  into the retail 
store of one A. B. Brown, on Main Street, with his samples of candy 
in  sample case, 1~-11ich he displayed to said Brown and took an  order 
for a box of candy in an unbroken package, arid after taking said order, 
and delivering a copy to said Brown, lie deliyered said box of candy 
from said truck. 

Fo r  the past several months, the defendant, 11. C. O'Rriant, has been 
making trips to Roxboro for tlle purpose of making such sales, as set 
forth above, once a week and sometimes twice a meek, and most of 
the time the defendant carries sufficient goods on his truck to make 
deliveries in fulfillment of the orders received on the trip. 
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That  neither the Durham Seed Company, nor the defendant, 11. C. 
07Briant ,  had, prior to 3 June,  1924, applied for the license imposed in 
section 45, ch. 4, of the Public Lams of 1923, and neither the Durham 
Seed Company, nor the defendant, H. C. O'Briant had p l id  the license 
tax imposed in section 43, ch. 4, of the Public Laws of 1923. 

I f ,  upon the foregoing facts, the court should be of thu opinion that  
the defendant is guilty, then the jury so find, but if the court should be 
of the opinion that  the defendant is not guilty, then the jury find him 
not guilty. 

The  court is of the opinion, upon the foregoing facts, found by the 
jury, that  the defendant is "Not Guilty." 

The  Sta te  appealed from the judgment of the court below. 
The  statute, see. 45, of the Revenue Act, ch. 4, Public Laws of 1923, 

defines a peddler as  follows: "Any person who shall carry from place 
to place any goods, wares or merchandise and offer to sell or barter the 
same, or actually sells or barters the same." The  o r i ~ i n a l  idea, of 
course, of the peddler is one who carries his goods about with him in a 
pack on his back and retails them to consumers. The  statute, howe\-er, 
broadens the term "peddler" so as to include other classes of persons 
who otherwise would not come within the signification of that term. I t  
includes those who carry goods about with them ill a l,ehicle of any 
kind;  i t  includes medicine fakers;  it  includes itinerant salesmen, and 
then lower down in the section i t  gives another inclusive definition of a 
peddler, as follows: "Any person carrying a wagon, cart, buggy or 
motor-driven vehicle or traveling on foot for the purpose of exhibiting 
or delivering any wares or merchandise shall be considered a peddler. 
. . . This  section shall not apply to drummers selling by wholesale, 
and boila fide residents who are blind." 

The  Sta te  contended that  this latter definition includes the defendant, 
notwithstanding the fact that  he was selling goods in original packages 
to those who bought regularly from him, and to retail dealers. The 
defendant contended that  he was a drummer within tl e statute and 
consequently, i t  does not apply to him. The  term "drummer," ho~vever, 
has a definite and distinct nleani~ig as ordinarily understood. I I e  is 
one ~ 1 1 0  travels from place to place, carrying with him samples from 
which he  sells goods to customers, to be delivered thereafter. R e  ill no 
sense carries the goods with him, but as agcnt for his tmployer, sells 
by sample and does not deliver the goods. H e  is a commercial traveler 
who carries no goods with him. 

We are of the opinion that  the statute intends to tax as peddlers 
persons who carry the goods with them in a truck and sell and deliver 
them to purchasers from the truck, e w n  though those purchasers may 
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be retai l  dcalcrs allti tht. goods a r r  sold in  sillall original packagcq. I t  
is  the method  of sale nliic.l.1 is t a s t d ,  arid not tlie sale itself. T h e r e  is i t ]  
t he  s ta tu te  a certain rurnsure of protection f o r  local dcalcrs n h o  pay  
taxes locally and  a r e  tlcperitleut upon their  local t rade f o r  a profit. T o  
make  t h e  s ta tu te  tlepentl upon nlietlier or not t h e  goods a r e  deliucred i n  
the  original package voult l  o p i  the door to continual f rauds  upon the  
s ta tu te  itself. All l  t h e  p d t l l r r  noulcl have to  do xoultl  be to get t h e  
dealer who svlls to  h i m  to pu t  up  t h e  goods it1 small packageq, take 
them about a i t h  hinl and sell and  deliver them f r o m  a truck. 

Yor ,  do 1~ think i t  ~ i o u l d  make  a n y  difference ~ v h a t  class of people 
h e  sells to, if he  does sell and  del i rer  f r o m  a stock of goods carried about 
with h im.  Of course, i t  n o u l d  be otherwise nit11 reference to  goods sold 
by %n"il~le which a r e  t l icwafter  to  be delir-ered either by m a d ,  express 
or truck. T h a t  nould  not be peddling ni thir i  t h e  statute. See 3 Words 
and  Phrases, t i t le  "Drummer," p. 2207;  2 TJTords and  Phrases  (S. S.), 
title "Drummer," p. 155. S. c. X z l l e r ,  93 S. C., 511;  R o b b i n s  P .  S l t e l b y  
Y'az171y Dist., 120 U. S., 450;  E n z c r t  z .  X i s s o u r i ,  136 K. S., 296;  S. r .  
L e e ,  113  N .  C., 681;  G r e e n s b o v o  v.  T'i7iilia~n$, 12-1 K. C., 1 6 7 ;  8. v. 
F ~ a n k ,  130 S. C., 724. 

See  "Hawkers  and Peddlers," Eiic. Digest of K. C. Reports,  Vol. 7, 
p. 1, e t  seq., Vol. 14, p. 287. 

W e  a r e  indebted to M r .  N a s h  f o r  a most excellent a n d  able brief i n  
this  case, and  take  the  liberty of using most of i t  i n  this  opinion. W e  
th ink  there was e r ror  i n  t h e  court  below rendering a ~ e r d i c t  of "Kot 
Guilty." F o r  t h e  reasons giren,  

Reversed and  remaritled. 

0 .  RIcIAVHORS v. D. W. COPPAGE. 

(Filed 29 October, 1924.) 

1. Trespass-Issues. 
The refusal of the trial judge to submit an issue tendered by the party 

will riot be held f o r  error \vl~en the  one submitted by the court arises 
upon the pleadings, is supl~ortcd Ily the evidence, and is clete~lminative of 
the question, no particular form thcrcfor being rcquiretl. 

Where an action of trespass involvir~s title to lands depctids upon an 
issue as to th' true dividinq line betnecn adjoining onners only, an 
instruction mhich confines the verdict to their findings upon the conflicting 
evidence thereon of the parties is not erroneous. 
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APPEAL by plaintiff from M i d y e t f e ,  J., a t  the *\pd Term, 1921, of 
CRAVEK. 

The  plaintiff tendcred these issues which tlie court refused to submit: 
1. Where is the t rue  dividing liue between the lands ~ ~ l a i m c d  by the 

plaintiff and the lands claimed by the defendant i n  this action? 
2. What damage, if any, is the plaintiff entitled to reccver for wrong- 

ful  trespass on his lands by the dt~fendant ? 
3. T h a t  damage, if any, is the defendant entitled to recover for 

wrongful trespass on h is  lands by the plaintiff? 
The  following verdict was returned: 
"1. I s  the plaintiff McLawhorn, the owner and entitled to the 

possession of tlie land in controversy sho~vn on the official map froin 
A to B to C to S to 4 to Y and from P to A ?  Answer: (NO.' 

"2. I f  so, did defendant Coppage wrongfully enter up011 said land and 
remove timber and trees therefrom as alleged in the complaint 1 Answer : 
'KO.' 

"3. I f  so, what damage, if any, is plaintiff McLawhorn entitled to 
recover ? Ansm-er : 'No.' 

"4. I s  the defendant Coppage the owner and entitled tc the possession 
of the land i11 controversy sho~vn on the official map from ,Z to B to C 
to X to 4 to Y and from Y to A, as alleged in the cross-complaint? 
I Z n ~ ~ ' e r  : 'Yes.' 

"5. I f  so, did plaintiff McLawhorn wrongfully enter upon said land 
and remove timber and trees therefrom, as alleged in the cross-coni- 
plaint ? Answer : 'Yes.' 

"6 .  I f  SO, what damage, if any, is defendant C o p p ~ g e  entitled to 
recover ? Answer : ($1.00."' 

Judgment for defendant. 

J foore  & D u n n  for p l a i n t i f .  
D. L. W a r d  and  R. A. X u n n  for defcndani .  

ADAMS, J. T h e  plaintiff alleged that  he was the owner and in 
possession of a tract of land described in tlie complain1 and that  the 
defendant had trespassed thereon to his darnage. The  de'entlant adniit- 
ted the plaintiff's title, but denied the trespass. Thereafter the defendant 
brought a cross-action alleging that  he was the owner oi' certain lands 
and that  tlie plaintiff had trespassed there011 by cutting and renioving 
timber. No answer was filed, and a t  the tr ial  the actions were consoli- 
dated. The  plaintiff introduced evidence tending to show that  he n a s  
the owner and in possession of a tract of land represented on the plat 
by A, B, C, D, A, and the defendant offered evidence tending to show 
that  he  was the owner and in possession of the land represented by the 
figures 1, 2, 3, 4, 5 ,  6 ,  7 ,  8,  9 ,  10, 11-1. The  deed under which the 
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plaintiff claimed called for the Dinking line. I t  was agreed that  the 
land in controversy is sho~vn on the plat by the lines A-B-C-S-4-P-LL 

The  plaintiff excepted to the judge's refusal to adopt the issues which 
he tendered and to the subn~ission of the issues which appear of record. 
Keither exception can be sustained. T h e  allegations in the pleadings and 
the admission of the parties as to the land in controrersy fully justify 
the ruling complained of. The  issues should present the material facts 
arising upon the pleadings, though the form in which they are presented 
is largely in the discretion of the tr ial  judge. Xann v. Archbell, 186 
N. C., 72 ;  Dalrymple v. Cole, 181 N .  C., 283; Potato Co. c. Jeanptte,  
174 N. C., 236. 

H i s  Honor charged the jury if they were satisfied by the greater 
weight of the evidence that  A-B-C-D-etc., represented the true location 
of the Dinking line to answer the first issue "Yes," and uiiless so satis- 
fied to answer i t  "KO." Exception was taken on the ground that  the 
instruction deprived the jury of the "latitude of determination" which 
they would h a r e  had if the first of the issues tendered by the plaintiff 
had been submitted. The  plaintiff's deed called for the Dinking line arid 
his land could not extend bryoild i t ;  the location of this line was in 
dispute; the plaintiff contended that  its location was reprcsentetl by 
certain lines and the defeildant contended tha t  its location was rcpre- 
sented by other lines. I f  the plaintiff's contention was correct he  was 
entitled to recover damages of the defendant; if the defendant's conteu- 
tion was correct he was entitled to rccorer of the plaintiff. The  evidence 
related to these two contentions and with respect to the location of the 
Dinking line his Honor clearly applied the law to the evidence that had 
been offered. 

What  we have said disposes of all the rxceptions except the sewnth. 
We have giren it due consideration and find i t  to be without mrrit.  I n  
answer to the question n h t h e r  the jury had a right to d i ~ i d e  the land 
between the partics the judge properly held that  the issues should be 
answered according to the evidence. 

K O  error. 

F. W. WHELESS v. W. P. EDWARDS ET AT.. 

(Filed 29 October, 1924.) 

1. Liens-Landlord and Tenant-Evidence-Burden of Proof-Payment. 
Evidence in this case that the plaintiff had received cc'rtain cotton 

from the cropper is competent upon the question as to whether ht. was 
a purchaser of defendant of the lands, or whether it was intended only as 
a payment of rent by the one in possession as defendant's tenant. 
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2. Evidence--Pleadings--Ad~uissions. 
A part of the paragraph of the pleadings is competc?nt as ericlence, 

without the introduction of the whole, upon the facts of this case. 
3. Instructions-Appeal and Error. 

An instruction will not be held for reversible error, if taken i n  its con- 
nection with the whole it is so connected as not to erroneously mislead 
the jury as to the principles of law arising from the evidence i n  the 
case. 

APPEAL by defendants from Grady, J., at  February Term, 1924, of 
FRAXIILIN. 

Action for the recovery of cotton seized under claim and delivery 
and replevied by the defendants. 

I n  1922 the defendants agreed to sell to a colored man named Pau l  
Jones certain tracts of land a t  the price of $5,000, of villicli $500 was to 
be paid in cash and the remainder in installments sccured by a deed 
of trust. On 1 January ,  1923, the grantors, TV. D. Ednards ,  his wife, 
and her mother, signed a deed for the land and acknowledged the 
execution thereof before a notary public. On the same (117 Pau l  Jones, 
the proposed purchaser, and his wife made a deed of tru:;t to secure the 
deferred payments and acknowledged the t~xecution t h ~ r e o f  before a 
justice of the peace. The  deed and the deed of trust were probated by 
the clerk of the Superior Court on 4 December, 1923, and registered 
on the same day. Jones took possession of the land in December, 1922, 
and on 5 March, 1923, executed to the plaintiff an  insirument in the 
nature of a crop lien and chattel mortgage on the crops to be grown 
during the year to secure advances and perhaps other indebtedness to 
the amount of $800. I n  the fall of 1923 he delivered to the plaintiff 
five bales of cotton and four bales to the defendants. The  plaintiff 
claimed title to these four bales and brought suit to recover them. T h e  
defendants contended that in the latter part  of January ,  1923, Jones 
said he could not make the cash paynlent of $500 and then rented the 
land for the year ;  that  he paid the four bales as rent, and aftervards 
renewed his trade for the purchase of the land. Edwards testified tha t  
he  kept the deed and Jones kept the deed of trust from 1 Janua ry  to 4 
December, 1923. The  plaintiff contended that Jones held the land under 
a contract of purchase and not as tenant. The  issues were anwered as 
follo~vs : 

"1. I s  the plaintiff the owner of the four bales of cotton described 
in  the complaint ? Answer : 'Yes.' 

"2. Wha t  was the value of said cotton on the date of seizure under 
clainl and delivery? Answer : '$560.67.' " 

Judgment for plaintiff. Sppeal  by defendants. 
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W h i t e  d ~ V a l o n e ,  B e n  T .  l l o ldc r~  and TI'. 11. Yarborouglt for p ln in i i f .  
T .  T .  Hicks  & Son for defendants. 

A D A A ~ ,  J. T h e  controversy is simplified by the admission of the 
parties, as stated in the charge, that  if the relation of landlord and 
tenant existed between Edwards and Jones on 5 March, 1923, the cotton 
in question is the property of the defendants and if such relation did 
not exist the cotton is the property of the plaintiff. The  answer to 
the first issue depended upon a determination of this question. I n  
reference to the issue his Honor instructed the jury that  the burden was 
on thc plaintiff to prove by the  greater weight of the evidence that  
Jones nTas in possession of the land under a contract of purchase. This 
was correct; but to make good his contention it was not necessary for 
the plaintiff to show that  the purchaser had receired a deed for the 
land. I f  Jones held possession under such contract he did not hold 
possession as  tenant. Edwards testified he had agreed to sell hinl the 
land and raised no question as to the sufficiency of the contract on the 
ground that  i t  had not been reduced to writing. The  deed, if not 
delivered until 4 December, was in fact signed and acknonledged by 
the defendants on 1 January,  19.23. We do not regard the charge as 
susceptible of the construction that  the execution and acknowledgment 
of the deed necessarily implied the consummation of the purchase. This 
evidence was competent on the question whether Jones had taken 
possession of the land as ~ e n d e e  and was evidently admitttd for this 
purpose; for the paragraph referred to in the fifth exception contained 
merely a statement of the plaintiff's contentions. I t  seems to bc apparent, 
then, that exceptions 1, 2, 4, 5 ,  8, 9, 10, 11 should be overruled. l i i l le-  
brew v. Hines,  104 N .  C., 182; Warringfon  21. Hardison, 185 IS. C., 7 6 ;  
C. S., 2480, 2481. 

The  plaintiff introduced a par t  of the defendant's answer in which 
the defendants admitted they had applied the value of thp cotton 
received from Jones as the cash payment for the purchase of the land, 
and the defendant ob jee td  on the ground that  the plaintiff did mot 
offer the remainder of the allegation, "and then and not before the  deed 
and deed of trust were delivered by these defendants to the office of the 
register of deeds of Franklin County for r~gis t ra t ion ,  ant1 only then 
did the contract of purchase go into operation." The  admission of the 
evidonce is in accord with these decisions: W h i f e  21 .  I f i n e ~ ,  182 N. C., 
275, 279; X o d l i n  LI. Ins .  Co., 151 K. C., 35, 39 ;  Hockfield v.  R. R., 
150 IT. C., 419; Steuur t  c. R. R., 136 S. C., 385; Hedritk  v. R. R., 
ibid., 510. 
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T h e  defendant  excepted to t h e  instruct ion t h a t  "the delivery on the  
papers  would have nothing to do wi.th t h e  case." T h e y  were delivered 
4 December, 1923. Considered a s  a detached sentence th i s  instruction 
m a y  not be s t r ic t ly  accura te ;  but  when considered i n  relation to  other  
portions of t h e  charge i t  does not  constitute reversiblcl error .  I t  is  
obvious, we think,  t h a t  t h e  judge used t h e  expression i~ emphasizing 
t h e  instruct ion t h a t  under  t h e  admission of t h e  partie,l  t h e  cardinal  
question was t h e  relation existing between t h e  defendants, and  Jones a t  
t h e  t i m e  t h e  crop lien was executed; a n d  th i s  was about  n i n e  months 
before t h e  deed was actual ly delivered. 

T h e  other  exceptions present n o  sufficient g round  f o r  a new tr ia l .  
N o  error .  

STATE v. FRED ROBERTS AND CLARA ADAIIS. 

(Filed 29 October, 1924.) 

1. Criminal Law-Evidence-Declarations--Fornication and Adultery. 
Where the defendants are  being tried for fornicatior and adultery, 

testimony of the wife that  the feme defendant accompanied by her 
husband had entered the store where she was a t  worb, and had left 
together after the feme defendant, uninterrupted by her husband, had 
assaulted her and told her of matters inferring the guilt of her husband, 
etc., while the declarations are primarily the declarations of the feme 
defendant, they are also competent against the male defendant who stood 
silent a t  the time and by his conduct acquiesced therein. (2. S., 4343. 

2. Same-Nonsuit-Statutes. 
Upon the demurrer by the male defendant to the State's evidence, upon 

a trial for fornication and adultery, the principle that the declarations 
of one defendant may not be received in evidence of the guilt of the other 
does not apply when the declarations of the paramour of the male defend- 
ant  is made in his presence, while the female defendant i3 assaulting his 
wife and he is standing inactively by and encouraging her therein by his 
conduct, and remains silent when the paramour's declrrations are so 
made. 

CRIMIKAL ACTIOP; charging defendants  wi th  fornicat ion and  adultery, 
t r ied before 1CfcElvoy, J., and  a jury,  a t  J u l y  Term,  1924, of FORSYTH. 

I t  appears  t h a t  these defendants, charged i n  separate  warrants ,  were 
each found  gui l ty  of t h e  offense by  the  municipal  court,  and  f r o m  
judgments imposed appealed t o  Super ior  Court,  and  the cause having 
been there  consolidated were tried and  determined, a s  stated, i n  t h e  
Superior  Court .  
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There was evideilce on the part  of the State tending to show that  ill 
1924, male defendant's xvife ha\ ing left his home, defendant, Clara 
Adams, came to live a t  said home in response to an  advertisement by 
male defendant for a housekeeper, etc., and was hired a t  the rate of 
$7.50 per week. There n a s  eridence offered permitting the inference of 
guilt on thc part  of defendants while living i11 the house together. 

The  Sta te  having rested its case, there mas motion for nonsuit by 
defendant Roberts. Overruled. Exception. Tllcreupon defendant Rob- 
erts offered no testimony, and again excepted 011 refusal of a second 
motion for nonsuit. Defendant, Clara Adanis, then offered evidence 
tending to establish that  she was a t  no time guilty of illicit relations 
with the male defendant and herself testified to that  effect. 0 1 1  cross- 
examination she further testified that  during her stay a i t l i  defendant as 
housekeeper, etc., he took her to Pittsburgh, Pa. ,  to see some of her 
relatiles and on the road they spent the night together in the auto- 
mobile. 

Statc then, over objection of defendant, Roberts, was permitted to offer 
further evidence tending to show the guilt of the parties and defendant 
Roberts excepted. There was verdict of guilty, judgment, and defenda~lt 
Roberts appealed, assigning errors. 

Attorney-General Manning, Assistant Atforney-General Sash,  and 
Su~ink ,  Clement CE Hutchins for the State. 

John C. Wallace, Raymond G. Parker for defendant. 

HOKE, C. J. The  statute forbidding the offense, C. S., 4343, closes 
with the provision '(that the admissions or confessions of one shall not 
be received in evidence against the other," and it is insisted for appellant 
that  on the tr ial  this proviso was disregarded to his prejudice in a l low 
ing the State to introduce certain conduct and declarations of Clara 
Adams on the  issue of appellant's guilt, as follows: 

There was evidence tending to show that  while the defendants mere 
living a t  the home of defendant Roberts, on one occasion the two went 
to a store in Winston-Salem where the wife was then employed and a t  
work, and Clara Adams approached the wife and began to abuse her, 
saying tha t  she, Clara Adams, was now Fred Roberts' second wife and 
she had papers to show it. Tha t  she then and there assaulted Mrs. 
Roberts with great violence, grabbed her around the neck, jerked her 
to the floor and kicked her in the breast and on the mouth, pulling 
out some of her hair, etc. Tha t  when the assault began, Clara 
Adams handed her pocket book and vanity case and handkerchief to 
defendant Roberts, telling him to hold them for her, which he  did. That  
they had come in together and Roberts stood by during the fight, in 
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two or three feet of them, holding these articles and making no effort 
to interfere, and after the beating he  and Clara Adams went out of the 
store together, etc. T h e  proprietor of the store said that  he pleaded with 
Roberts to interfere for the protection of his wife and to restrain her 
assailant, but he would not. 

While this is  primarily the speech and conduct of Clara Adams, and 
would ordinarily be excluded by the statute, when made in the presence 
of Roberts i t  becomes a relevant and pregnant circumstance, not from 
the declaration itself, but by reason of the behavior of Rcberts concern- 
ing it. Fo r  he not only did nothing to restrain his alleged paramour, 
but was apparently encouraging her miscondnct. The  failure of a man 
to act in the presence of conditions presented here is fully as significant 
if not more so, than  his silence in  the  presence of a d i rwt  accusation, 
and the character and violence of the assault which he  pwmitted, if he 
did not encourage, has a tendency a t  least to show the extent of his 
infatuation. I n  our opinion the entire occurrence contains pertinent 
evidence tending to uphold the charge made against appellant. Gilli- 
land v. Board of  Education, 141 N. C., p. 482; 8. v .  Wallon, 172 N. C., 
p. 931; Toole v .  Toole, 112 IS. C., p. 153; 8. u. Suggs, 89 N. C., p. 527. 

Sppellant  excepts further that  the court allowed the introduction of 
additional evidence tending to convict him sifter the St:tte had rested 
and when appellant had neither testified nor offered any midence in his 
defense, but the objection is  without merit. The  female Sefendant had 
the constitutional right to be examined and to offer evidence in her own 
behalf, and this matter of allowing additional testimony to be introduced 
after the State has rested or the case closed, under our decisions is 
referred to the sound discretion of the tr ial  judge, to be i*eviemed, if a t  
all, only in case of manifest abuse, a condition tha t  is by no means 
presented in this record. Olive v. Olive, 95 K. C., 486; I n  re Abee, 
146 N.  C., 273; 8. v .  Lee, 80 N .  C., 483. 

I n  our opinion the case has been correctly tried and the judgment 
of the lower court must be affirmed. 

No error. 

R. L. McCOLLUM v. SID STACK. 

(filed 29 October, 1924.) 

1. Actions-Appearance-Courts-Jurisdiction-Waiver. 
An appearance is general when the defendant answers to the merits of 

the case and thus acknowledges the jurisdiction of the court by whatever 
name, whether special or otherwise, the pleader calls it, and all defects 
in the service of the summons are thereby waived by him. 
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2. Sam-Appeal-Exceptions. 
Where a defendant enters a special appearance for the purllose of a 

motion to dismiss the action, he loses whatever right he may thereby 
have acquired by failing to except to the order of court denying his 
motion, and may also acquiesce in the jurisdiction of the court by his 
conduct thereafter. 

APPEAL by plaintiff from L a n e ,  J., at  November Term, 1923, of 
Rocr;~n-c,~aar. 

The  facts are stated in  the opinion. 

I r i e ,  T r o t f c r  & J o h n s t o a  for  p la in t i f f .  
Le land  iSfanforrl  for  d e f e n d a n t .  

L - \ ~ m s ,  J. The  plaintiff instituted an action in a justice's court and 
sued out a na r ran t  of attachinent agaiiist the defenclaiit for the rcco7 ery 
of $200 a l l~ged  to be due for goods sold and delivered. Tlir defendant 
appeared by his counsel and moved to vacate the ~ m r r a ~ i t  of at tachme~it  
on the ground that the affidarit, tlie undes t ak i~~g ,  and tlic n:lrrarit n e s t  
defective. The  motion was orerruled and tlit. defendar~t ui thout ewi3pt- 
ing filed a vr i t ten  answer. Tlierc~aftcr on defendant's niotion the cause 
was c o ~ ~ t i n u e d  and on the clay set for the I~car ing  he dema~idctl n trial 
by jury. After another continuauce tlie case \vas tried and the i w w r  
were answered and judgment n.as rendered in faror  of the plaintiff. The  
t le fencht  appealed to the Superior Court ant1 after wvrrzil o t l~er  cou- 
tinuances the case came on for Ilearing ~vhen  the dcfendaut. assuming 
to entcr a special appearance, nlored to vacate the attaclirnent and 
dismiss the action. T h e  motion Tras denied at tliat time, but dn r i i~g  tlic 
trial it  n a s  ascertained tliat the summons and warrant of ntt:rclin~cnt 
had been served on Sunday, and the judge, holding that tlic s en  ice v a s  
void, dismissed the action; whereupon the plaintiff appenlcd to the 
Suprcme Court. 

I t  is not d e n i d  that  the magistrate issued the summons and the 
rvarrant of at tachn~ent.  I f ,  then, the defendant entered a general appear- 
ance and sub~riitterl himself to the jurisdiction of the court it is imnia- 
terial wliethcr or not the summons Tvas actually scrred. I f  he made 
a general apprarance it is likewise immaterial for the present purpose 
n-hether tlie service was void or merely irregular and voitlahle. C'. S., 
3998 and $68 ( 5 )  ; Cowles v. B r i f t a i n ,  9 x. C., 204; Bland 1 % .  TT1ki!fie7d, 
46 N. C., 122; S. v. R i c k e t t s ,  $4 N .  C., 187, 1 9 2 ;  D e v r i e s  v. Summit, 86 
S. C., 126, 131; W h i t e  c. X o r r i s ,  107 N. C., 93. 

Upon tlie facts appearing in tho record x e  are of opinion the dcfentl- 
ant's appearance was general, not special. The  pretended special appear- 
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a i m  in the magistrate's court was limited to a motion to vacate the 
warrant  of attachment ; nothing mas then said in reference to dismissing 
the action. When the motion to racate the attachment was overruled no 
exception was noted, but a written answer was filed, and the jurisdiction 
of the magistrate was not questioned. "The court will not hear a party 
upoii a special appearance except for tlie purpose of moving to dismiss 
ail action or to racate a judgineiit for want of jurisdictioii, arid the 
authorities seem to hold that  such a n~ot ion  cannot be coupled with 
aiiotlier based upon grounds which relate to the merits. A11 appearance 
for any other purpose than to question the jurisdiction of the court is 
gcrieral." Sckool u. l'eircc, 163 K. C., 424, 420. Again, i 1 J l o f o r  Co. v.  
Rear-cs, 184 N. C., 260, 262: "Said an able and learned *ludge (Justice 
;Ifitchell), in G i l b e ~ t  v. 11021, 115 Ind., 349: 'A special appearance may 
be el~tcred for the purpose of taking advantage of ally defect in tlie 
notice or suinnio~is, or to question tlie jurisdiction of the court over tlie 
person in ally othcr manner;  but filing a demurrer or motion, which 
pertains to tlie nierits of the complaint or petition, coiistitutes a full 
appearance, and is hence a submission to the jurisdictio~ of the court. 
Whether an  appearance is  general or special does not depend oil the 
form of the pleading filed, but on its substance. I f  a defendant invoke 
the judgment of the court in any manner upon any question, except that  
of tho power of the court to hear and decide the controvers,y, his appear- 
ance is general." There are cases where the defendant may make a quasi 
appearance for the purpose of objecting to the nianncr in n-hich he is 
brought before the court, and, in fact, to show that  he is not legally 
there a t  all, but if he  eyer appears to the merits he  submits himself 
completely to the ju~isdict ion of the court, and must abide the couse- 
quences. I f  he  appears to the merits, no statement that  he does not will 
avail him, and if he makes a defense which can only be sustained by an 
exercise of jurisdiction, the appearance is general, whether it is in terms 
limited to a special purpose or not. Sic l lo l s  v. The People, 165 Ill. ,  
502; 2 Enc.  P1. and P r . ,  625." See, also, Rarnhardt  v. ! h u g  Co., 180 
N. C., 436; Currie v. Xining Co., 157 N. C., 209, 220; Scot t  v. Life 
-Isso., 137 S. C., 51.5. 

I n  the judgment rendered in the Superior Court there is a recital 
that  the defendant through his counsel had entered a special appearance 
and had moved "to dismiss the summons and warrant of attachment"; 
but since he had entered a general appearance in  the magistrate's court, 
had filed an answer, had appealed from a judgment rendered on the 
merits, and had consented to a continuance in the Superior Court he 
clould not by the use of a phrase transform the nature of his previous 



N. C.] FALL TERM, 1924. 465 

acts. "If the appearance is in effect general, the fact that  the party 
styles i t  a special appearance will not change its real character." Scott v. 
Life Asso., supra. 

I f ,  however, the defendant's appearance had been special and the 
motion in the magistrate's court had been addressed to the dismissal of 
the action, he  would have been in no better situation, because he did 
not except to the denial of his motion. Allen-Fleming Co. v. R. R., 145 
N. C., 37, 41;  Moody v. JIoody, 118 N. C., 926. 

By making a general appearance and filing an  answer upon the merits 
the defendant waived any dcfect in the service of the summons. The 
statute provides that  the voluntary appearance of a defendant is equiva- 
lent to personal service of the summons. C. S., 490. Pursuing the 
subject the Court said in Iiarris v .  Bennett, 160 N. C., 339: "The 
record of the proceeding for the sale of the land, which was made a 
part  of the same, discloses that  a summons was issued, but not served, 
but that  the defendants named in the writ came in  and answered. This 
is equivalent to appearance, and waives the service of process, the object 
of which is to bring the  defendants into court and to subject them 
personally, by service of the writ, to its jurisdiction. I f  they come in 
voluntarily arid appear or answer, the same result is accomplished. 11 
general appearance cures all defects and irregularities i n  the process. 
Il'heeler v. Cobb, 75 N .  C., 21; Yenniman v. Daniel, 95 IT. C., 341; 
Roberts 2;. Allman, 106 N .  C., 391; ~lfoore v. R. R., 67 N.  C., 209." 

The judgment dismissing the  action is 
Reversed. 

M Y R T L E  N. H A N E S ,  ADMINI~TRATRIX, v. S O U T H E R N  P U B L I C  U T I L I T I E S  
CORIPAT\'Y A X D  T. It .  TVIL1,IARD. 

(Filed 29 October, 1024.) 

A motion as of nonsuit should not be granted if the evidence, viewed in 
the light most favorable to the plaintiff, may reasonably be inferred by 
the jury to sustain his action. 

2. Same-Street Railways-Collisions-Negligenc~Questions for Jury. 
Evidence is sufficient to be submitted for the determination of the jury 

to recover damages for a wrongful death, against a street car company, 
which tends to show that its street car struck an automobile and killed 
one riding therein as a guest, as the automobile was attempting to pass 
another, going in the same direction, and the employees of the defendant 
traveling in the opposite direction failed to give signals or warnings of 
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HANES v. UTILITIES Co. 

the npgroach of the street car;  that the car was traveling at n 91md 
forbidden by the ordinance of the city; and that the servants of the 
defendant might hare avoided the injury in the esercise of ordinary care 
under tlie circumstances. 

APPEAL by plaintiff from B r y s o n ,  J., a t  May Term, 1924, of FORSPTH. 
Civil act io~i,  to recover damages for an alleged negligent injury, 

resultillg ill tlie death of plaintiff's intestate. 
From a judgment of nonsuit, entered at the close of a1 the evidence, 

plaintiff appeals. 

J o h n  C'. Wal lace ,  R i c h m o n d  RucX,er I las t ings ,  and  Booe & DeBose 
for plaintif f .  

J l a n l y ,  H e n d r e n  & Wontb le ,  and  S w i n k ,  C lemen t  & 1Iutchin.s for 
defendants .  

STACY, J. This case has been tried twice i11 the Supwior Court of 
Forsyth County, At the first hearing there was a verdict for the plain- 
tiff, which was set aside by the presiding judge as being contrary to 
the weight of the evidence. On  the second hearing, frcrn which this 
appenl is prosecuted, there was a judgment as of nonsuit entered at the 
close of all the testimony. Xuch  evidence wi s  offered t e ~ t l i n g  to show 
that  the injuries and death complained of were the result of an  accident, 
so f a r  as the defendant was concerned, but it is not all one way. Con- 
sidering the evidence in its most farorable light for the plaintiff, the 
accepted position on a motion to nonsuit, me think the cause should be 
submitted to another jury for a determination of the mooted questions 
of fact raised by the testimony of the several witnesses. Speaking to a 
similar question in the recent case of Oil Co.  v. I I u n t ,  IN N .  C., 157, 
i t  was said:  "On a motion to nonsuit, the  eridence is to be taken in its 
most favorable light for the plaintiffs, and 'they are entitled to the 
benefit of every reasonable intendment upon the evideilce and every 
reasonable inference to be drawn therefrom.' C h r i s t m a n  v.  f l i l l iurd,  
1G7 N .  C., p. 6." 

There was allegation and evidence tending to show that  on 22 Norem- 
ber, 1922, Charles D. Hanes was fatally injured in a collision between 
an  automobile, in which he was riding, and one of the def<wdant7s street 
cars. The  collision occurred 011 Main Street in the city of Winston- 
Salem, about 7 a. m. The  deceased was going to his work and Tvas 
riding, as an  invited guest, in the automobile of one C. C. Shelton a t  
the time he received the injuries from which he died on the follo~ving 
day. 



N. C.] FALL TERM, 1924. 467 

Miss Lola Shelton, a witness for the plaintiff, who was riding in the 
automobile with her brother and tlie deceased a t  the time of the injury, 
testified, in part, as follows: "We were coming over the top of the hill 
a t  Centerrille Store about 7 o'clock, and Mr. Hanes, the deceased, was 
standing on the side of the street, and my  brother asked him if he 
wanted to go to town. H e  said 'Yes,' and my  brother stopped the car, 
and Mr. Hanes got in the rear seat, and we started to town. When we 
got down almost to the bottom of Salem Hill,  and about the middle of 
the block, there was a truck in  front of us, and i t  kind of slowed up, 
and my brother started to pull out to go around the truck, and when he 
got on the car track I saw the  street car coming. After we got on the 
track, the rear end of the street car was just passing Race Street. We 
were about the middle of the block. I judge the street car was about 
60 or 1 5  feet from us after we got out on the car track. I saw the street 
car  just as my brother pulled out from behind the truck, and a t  the 
time we got on the track the street car m s  as f a r  from us as from 
where I am sitting to the corner of the courtroom. The truck me 
passed was going nortl-1-the same direction we were going. There was 
a line of cars ahead of the truck, also going north. On the other side 
of the street, to our left, cars were conling south-a string of cars com- 
ing that  way. At  the tinlo I saw the street car co~ning,  it was ruiiiiiiig 
about 20 miles an  hour-coming a t  a rapid speed. We went around the 
truck. M y  brother put the gas on-speeded the engine, to t ry  to get 
around the truck before the car got to us, and nhen he turned off of 
the street-car track the street car hit the rear door of our car, on the 
left-halid side, and turned the car around. T h e n  it stopped, the rear 
of the car was sitting against the curb and the front wheels sitting 
against the street car-the rear truck of the strect car. The  front end 
of the automobile was standing facing the rear truck of tlie street car. 
I t  threw my  brother out. I saw him fall out, as I was sitting on the 
front seat, beside him. I don't knon- nhether Mr. IIanes was thrown 
out, or not, as I didn't see him go out of tlie ca r ;  but nhen  I saw him 
he xvas outside of the car, lying with his head against the curb, and was 
unconscious. I t  battered up our car-almost completely nrecked i t ;  
tore both wheels do~v11. I did not hear any gong, or bell, or horn, or 
any warning whaterer from the street car. I think I Tvas in position 
to hnre  heard it if there had been any ;  I think I could h a l e  heard it." 

This evidence, though uiisupported, a i d  contradicted in the main by 
other witnesses, is sufficient to carry the case to the jury, especially in 
view of the fact that  i t  is made urilaviful by ordinance for the defendant 
to operate its street cars a t  a rate of speed in excess of 15 miles per 
hour in the residential section of the city, as was the case here. 
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W e  a r e  not permit ted t o  pass upon  t h e  probable t r u t h  of conflicting 
evidence when considering a judgment  of nonsuit. O u r  inquiry i n  such 
a case is  directed t o  i t s  sufficiency t o  w a r r a n t  a verdict i n  favor  of t h e  
plaintiff. T h e  j u r y  alone m a y  consider i ts  credibility a n d  determine i t s  
weight. Loggins v. Utilities Co., 1 8 1  N .  C., p. 227. 

A s  t o  t h e  nonimputabi l i ty  of t h e  negligence of t h e  dr iver  to  t h e  pas- 
senger o r  invited guest, under  circumstances s imilar  to  those here dis- 
closed, see Whi te  v. Realty Co., 182 N .  c., 536. 

Reversed. 

WILLIE POOLE v. IMPERIAL MUTUAL LIFE A N D  HEALTH INSURANCE 
COMPANY. 

(Filed 29 October, 1924.) 

Insurance Policies-Contracts-Interpretation. 
Where the terms of a policy of insurance a re  therein ambiguously 

expressed, the interpretation more favorable to the insured will be given 
them. 

Same-Accidents-Stipulations - Unlawful Acts. 
A policy of accident insurance that  excepts from the company's full 

liability diseases contracted before the date of the policy, "nor for sick- 
ness due to immorality or the violation of law," does not of itself exclude 
such liability for an injury caused by the plaintiff's stc,aling a ride on 
a railway train, made a misdemeanor by C. S., 3508, rnless the plain- 
tiff's act was so reckless a s  to withdraw it  from the class of accidents 
covered by the policy. 

Same-Questions f o r  Jury.  
Where the evidence is conflicting a s  to whether the plaintiff in an action 

to recover for an accidental injury on his policy of insurance, or had 
forfeited his right under its terms and conditions, the matter of such 
defense is a question for the jury. 

CIVIL ACTION, t o  recover f o r  loss of foot  on  a disease a n d  accident 
policy held by  plaintiff i n  defendant  company, t r ied on appeal  f r o m  a 
justice's court,  before &lcElroy, J., a n d  a jury, a t  September Term, 
1924, of FORSYTH. 

A t  t h e  close of plaintiff's evidence, on motion, there  wtts judgment of 
nonsuit, a n d  plaintiff excepted a n d  appealed. 

John D. Slawter and Raymond G. Parker for plaintilfic. 
John C. Wallace and Richmond Rucker for defendant. 
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HOKE, C. J. The evidence on part of plaintiff tended to show that 
he held a policy in defendant company which guaranteed to plaintiff 
the payment of specified weekly sick and accident benefits; the payment 
guaranteed in case of wcidental loss of foot being $125; that while 
said policy was alive and in Ixce,  all premiums having been fully paid, 
plaintiff, on 30 April, 1922, in endeavoring to alight from a railroad 
train, fell and was struck by the train and his leg broken, so that same 
had to be amputated. 

There was also evidence from plaintiff himself permitting the infer- 
ence that at  the time of the injury he was or had been on a railroad 
freight train without permission of the conductor or other, and "with 
the intention of being transported free and without paying the usual 
fare," contrary to the provisions of C. S., ch. 67, sec. 3508, constituting 
such act a misdemeanor. 

I t  appeared also that the policy sued on and introduced in evidence 
by plaintiff contained, among others, stipulation as follows : "No bene- 
fits will be paid for any disease contracted before the date of this policy, 
nor for sickness due to immorality or violation of law; and if the com- 
pany has evidence that the insured is presenting a claim void under this 
provision, or is feigning sickness or disability, it reserves the right to 
refund the amount of premiums paid, less benefits drawn, if any, and 
take up and cancel policy and be discharged from further liability h e r e  
under." 

Defendant resists recovery and contends that the judgment of nonsuit 
should be upheld : First, by reason of the express stipulation of Clause F 
of the policy, exempting company from payment of benefits "for any 
disease contracted before the date of the policy, or for sickness due to 
immorality or violation of lam." Second, because it appears that plain- 
tiff at the time was engaged in an unlawful act, contributory to the 
injury. But, in our opinion, neither position can be maintained. Even 
if there Twre ambiguity in the clause of the policy relied upon, permit- 
ting construction, it is the accepted principle in such cases that the 
question should be resolved in favor of the insured. Parker v. Ins. Co., 
ante, 403; Allgood v. Ins. Co., 186 N .  C., p. 415; Rayburn v. Casualty 
Co., 138 N. C., p. 379; Rendrick v. Ins. Co., 124 N. C., p. 315. And, 
furthermore, it is very generally understood that the term "sickness or 
disease" does not extend to or include accidental injuries. 1 Cyc., pp. 
248-262, etc. 

On the second position the judgment of nonsuit is erroneous: First, 
because i t  does not appear as a conclusion of law that plaintiff was 
guilty of the crime imputed to him, and in any event the question 
should be submitted to the jury. Ferrell v. R. R., 172 N.  C., p. 682. 
Second, even if the unlawfulness of plaintiff's conduct at  the time be 
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established by the evidence, or conceded, the policy in case of accidental 
injuries containing no exception in reference to it, and the contract of 
insurance being supported by a separate and independer t consideration, 
to wit, the payment of the premiums charged, the right of recovery, in 
our opinion, should not be affected by any unlawful conduct of plaintiff, 
unless it be so reckless or under such circnmstances as1 to remove the 
injury from the class of accidents, and so withdraw same from the 
effects of the policy. Freeman's Ins .  v. IIuyley,  129 Miss., p. 525, 
reported also in 23 A. L. R., p. 1470; Ins .  Co. v. Beynett ,  90 Tenn., 
p. 256; London v. Travelers Protective Assn., 126 Mo., p. 104; Phalen 
v. Clark, 19 Conn., p. 421; 9 Cyc., p. 556; 1 Corpus J ~ r i s ,  p. 960. 

A case to some extent in illustration of the position occurs in our 
own reports, in Clay v.  Ins.  Co., 174 N. C., p. 642. Ard,  applying the 
principles approved in these authorities, we are of opinion that  the 
judgment of nonsuit should be set aside and the cause submitted to the 
jury on the question of whether plaintiff a t  the time of the in jury  was 
knowingly and willfully engaged in an act of a kind and under circum- 
stances to render his injury so altogether probable as o remove same 
from the class of accidental injuries contemplated and provided for in 
his policy of insurance. 

Reversed. 

STATE v. LACEY J1AP. 

(Filed 29 October, 1924.) 

Gaming-Slot Machines. 
The State license issued for the operation of a slot machine is for one 

that is lawful, and does not permit the operation of ole so devised as 
to give to the one who happens to strike certain mecllanical combina- 
tions more of the merchandise than rcceired at other times. 

APPEAL by defendant from Sinclair, J.,  at  March Term, 1924, of 
ALAMANCE. 

Criminal prosecution, tried upon an indictment charging the defend- 
ant  with operating a slot machine, in violation of chapter 138, Public 
Laws 1923. 

From an  adverse verdict, and judgment pronounced thereon, the 
defendant appeals, assigning errors. 

Attorney-General Xanning  and Assistant Attorney-Gcneral Xash  for 
the State. 

J o h n  J .  Henderson for defendant. 
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STACY, J. There  is evidence on t h e  record tending to show tliat the  
defendant, ~ h o  runs  a filling station near  I3urlingto11 i n  A I l a n ~ a n c e  
County, and keeps a sinall stock of groceries, candies, etc., fo r  sale a t  
retail ,  had i n  h i s  place of husiiicss a slot machine, nllic-11 n a s  operated 
by deposi t i i~g a nickel, o r  file-cent piece, ill t h e  slot provicle,l fo r  rcceir- 
ing same, and f o r  each coin dropped in t h e  macliine tlie operator 
receirecl f i re  one-cent packages of chen ing  gum. T h e  m a c h i ~ i e  was so 
arranged t h a t  nlieii cer tain conibiriatioi~s of designs upon three sepa- 
rately re ro l r ing  nheels  occurred, tlie operator n o u l d  r e c e i ~ e  additional 
packages of chewing gum,  ra ry i i lg  f r o m  two to f o u r  i n  number and  
valued a t  f i ~  e cents per package. TT'hen certain other combillations of 
designs upon said re\ o l r ing  wheels occurred, the operator  n ould receive 
i i~e ta l  discs, l a ry i i ig  f r o m  four  to  eight i11 iiuniber and  each wortli f i le  
cents i n  t rade  a t  the  defcndmit's place of husincss. E r e r y  t i m e  t h e  
macliiile n a s  operated, tlie person d e p o s i t i ~ ~ g  the coiri nou ld  re&\ e f i re  
one-cent packages of clieniiig guni. T h e  tlefendant licld a liceiise f r o m  
the S t a t e  Re1 enue Departmcnt ,  showing t h a t  lie had  paid a t a a  f o r  the  
prixilege of operat ing a slot inacliirie i n  his  place of b u s i n e s ~ .  

Tl ie  t r i a l  court  iiistructed tlie ju ry  that ,  upon tlie forcgoir~g f a c t y  if 
established beyolid :I reasonable doubt, the clrfe~idaiit noul t l  be guilty. 
T h e  appeal  presents the correctness of thls  rul ing.  

Of course, tlie liccnse issued by tlir S t a t e  Departnient  of Re \c~nue  n a s  
a perniit  to  operate  a l a n  f u l  slot machine mid not a n  u ~ l l a n  f u l  onc. 
T h e  d ~ s t i l ~ c t i o n  betneen the  t n o  is clearly poii~tctl  out in  scct io~i  1, 
rhap tc r  135, Publ ic  Lams 1923, the  l aw uutler which tlie defent lat~t  has  
hecn indicted : "That  it  shall bc u n l a n f u l  f o r  a n y  1wr.1011, firm or  cor- 
poration to operate, keep ill his posiessioli o r  i n  the  posscssioii of any  
other persoil, firm or corporation, f o r  tlic purpose of hein:, operated, 
a n y  slot mac l i i~ ie  tha t  shall not prodnce for  or g i ~ e  to  tlic person nl io 
places coil1 o r  money, or t h e  r c p r e s e n t a t i ~ e  of either, the  S:III~C r e t u n i  i n  
niarlict r a l u e  each and e l c r y  t ime surh iiia(~1iine is 01)erated 1)y placing 
money or  coiil, o r  tlie reprcsentat i re  of either, tliercin." 

r l ~ d c r  this  scctioii, a slot niacliirie so operated tliat one pu t t ing  into 
it  a coin rcceires, ill a n y  el ent, tlie r n l u e  of such coin i11 cliening gum, 
and  s tands to  v i n  by chancc additional c h c ~ ~ i ~ ~ g  g u m  or tlisca of com- 

a ute as  mercial value ni t l iout  f u r t h e r  p a ~ n i e i i t ,  is condemned by the  i t c  t 
being ur i l a~r fu l .  Lnng  c. I l f e r t ~ ~ i n ,  99 Ne. ,  456. B u t  if the  slot machine 
\\-ere so operated tha t  one n l io  pu ts  i n  a coin rcccli~ es tlir~ bamrJ re tu rn  
i n  market  value each a i d  every t ime such machine is operated, i t  would 
not then fa l l  within the  condemnation of tlie s ta tute .  20 Cyc., 883. 

Tlie case a t  bar  clearly constitutes a ~ i o l a t i o n  of the  statute, which 
is made  a misdemeanor, and  t h e  court Tras correct i n  i ts  charge. 

Ko error. 
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STATE v. BUCK HORNER. 

(Filed 29 October, 1924.) 

Criminal Law-Assault with Deadly Weapon-Evidence--Instructions- 
Appeal and Error. 

Where there is evidence on behalf of the State to convict the defendant 
of an assault with a deadly weapon, and to the contrary on  defendant's 
behalf, a reasonable inference that the defendant had orly acted in self- 
defense, it is reversible error for the trial judqe to instruct the jury to 
convict upon all the evidence, if they believed it. 

IITDICTJIEST for affray aud assault with a deadly weapm, tried before 
Cranmer, J. ,  and a jury, at August Term, 1924, of A ~ a a r a r c ~ .  

The witnesses examined being the prosccutor, Everett Boggs and 
defendant, Buck Horner, a t  the close of the evidence his Honor stated 
that, as a matter of lam, if they believed defendant's testimony, defend- 
ant  was guilty of an assault with a deadly meapori, and charged the 
jury that  they should so find. Verdict, guilty. Judgment. Defendant 
excepted and appealed. 

Attorney-General Munning and Assistant Attorney-General Nash for 
the State. 

John J .  Henderson for defendant. 

HOKE, C. J. On  the tr ial  the prosecutor testified for the State that 
defendant approached the prosfcutor, in front of Dorsett's store in Bur-  
lington, and, after a few words, commenced cutting witness with a 
knife, when r i tness  retreated n-ithin the store arid mas pursued therein 
by defendant. There was other testimony tcmding to corroborate pros- 
ecutor's statement. 

Defendant, a witness in his o ~ v n  behalf, testified as i'ollows: "That 
he met the prosecuting witness, Boggs, in front of the stcre of Mr. Dor- 
sett, in the city of Burlington, and asked Boggs what it was that  he had 
told defendant's little brother; that thfrcupoli witness Boggs called the 
defendant a 'tlanin son of a bitch,' and struck dcfcndant on the head 
with an  ale bottle; that defendant, upon the attempt of Boggs to strike 
him again, knocked witness Boggs down, and thereupon Boggs attacked 
the defendant with a chair;  that  the defendant then, in order to defend 
himself, he  being a much smaller man than witness Eoggs, took his 
knife out of his pocket and, as Boggs advanced upon him, cut witness 
Boggs; that  thereupon witness Boggs ran to a crate of empty ale bottles 
and commenced throwing the bottles a t  defendant; that  defendant, who 
was then within five or six feet of witness Boggs, was afraid to run  
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away, for fear of being stricken with the bottles that  the witness Boggs 
was throwing, arid advanced upon Boggs, who thereupon retreated 
within the store and secured full bottles of ale, and was throwing same 
a t  the defendant, who was only a distance of five or six feet removed 
from him;  that  the witness Boggs had access to a crate or two of full 
ale bottles, and continued to hurl  same upon the defendant, the dcfentl- 
ant fearing to retreat or turn  his back upon Boggs while he mas within 
reach of the bottles being thrown, advanced and closed ~ r i t h  the witness 
Boggs, and, while Boggs was using a full bottle to club defendant over 
the head, defendant again cut the witness Boggs. Bystanders then scpa- 
rated the two men." 

While the evidence on the part  of the State, if accepted by the jury, 
would clearly establish defendant's guilt, from defendant's own tcsti- 
mony there is a pernlissible inference that  defendant fought in his neres- 
sary self-defense, and there was error in his Honor's ruling that defend- 
ant  was guilty, on his ow11 statement. S. v. Hill, 141 N. C., p. 769; 
S. v. flough, 138 N. C., p. 663; S. v. ;lIaffil~czr~s, 75 N. C., p. 523. ,Ind 
in no event, on the facts of this rrcord, could the court direct the jury 
as to the verdict they should render. S. u.  Bstes, 185 N. C., p. $52; S. v. 
Singleton, 183 N. C., p. 738; 8. v. Alley, 180 K. C., p. 663; S. v. Boyd, 
175 N. C., p. 793; 8. v. Hill, 141 N.  C., p. 769; S. v. Green, 134 N .  C., 
p. 658; S. v. Rile?/, 113 N. C., p. 651. 

F o r  the errors indicated, there must be a new tr ial  of the cause, and 
i t  is so ordered. 

New trial. 

J. W. R U R T O S  v. DURHAM REALTY Rr INSURAKCE COJIPANT 
AND C. A.  JIANGURI. 

(Filed 29 October, 1924.) 

Actions-Case Sitbn~itted-Statutes-Contro~ei~sics-~4ppeal and Error- 
Disnlissnl. 

For the courts to pass upon a controversy submitted under the pro- 
visions of C. s . ,  G26, the interest of the parties must be antagonistic, and 
the case nil1 be dismiwed if it appears that the parties are one in interest. 
or desire the same relief. 

~ P P E A L  by plaintiff and defendants from Cranmer, J., at  September 
Term, 1924, of DURHAJI. 

Cause submitted under C.  S., 626. The  purpose of this ~roceeding is 
to ascertain whether or not good and valid titles h a r e  passed between 
the parties for t~ i -o  certain lots of land situate in Durham County, just 
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outside tlie limits of tlie city of Durham. The cause is submitted on an 
agreed statement of facts. There was a judgment of the Superior Court 
declaring the  titles invalid, from which both sides appea . 

B r o g d e n ,  R e a d e  CE B r y a n t  for  p la in f i f l .  
It'. S.  L o t i - h a ~ t  for  d e f e n d a n t  ~ l l a n g u m .  
R. I I .  S y k e s  for  d e f e n d a n t  D u r h a m  R e a l f j j  a n d  I w u m n c e  C'oinpany. 

STACY, J. The  tn.0 adjacent lots in question, Nos. 1 and 2, were 
sold by tlie Durham Realty and Insurance Company to its codefendant, 
C. *I. Ma~~gu l i l ,  who in turn sold tlicril to the plaintiff. :Later, the Dur- 
ham Realty and Insurance Company repurcliased lot KO.  2, nhich it 
now o\r-lis, and lot KO.  1 is owned by the plaintiff. 

I n  the spring of the preseiit year the plaintiff offered to sell his lot to 
one Joseph Simpson, not a party herein, who tlecliiicd to purchase, 
because of an alleged defect in plaintiff's title. The conrt is  aslietl to  
say that  plaintiff lias a good title to lot No. 1, and that tlie defcntlaiit, 
Durlialn Rcalty and Iiisurance Company, has a good title to lot S o .  2. 

I t  is apparent that  tliere is 110 "question in clifference" (C.  S., 626) 
between tlie parties. Both sides are asking for the same thing, and 
everybody is interested in the same lrind of jutlgmei~t. l'lie proceeding, 
in rcalty, is one to obtain the adxice or opinion of the Court, ant1 no 
more. We are  only asked to say wliethw the titles a r ~ ?  good or bad, 
upon the facts agrectl, and tliere is no one present clainii~ig adversely to  
any of the parties or questioning their titles. Wliilc, up011 the facts 
prescntetl, the titles would seem to be valid, TW must dismiss the pro- 
cceding for x m ~ t  of a real controversy. l ' i s t lcr  1 ? .  A. R., 161 1;. C., 
365;  Pal-1;er zl. Ban l i ,  132 K. C., 233; B o a r d  of Edzcyution 1 % .  K e n a n ,  
112 N. C., 367; J f i ~ l i k a n  7.. Fox,  81 S. C., 1 0 i ;  B l a k l >  7%. r l s X , ~ l r % ,  76 
N. C., 3 2 5 ;  l l a f e s  u.  L i l l y ,  65 N. C., 232. 

Spoalring to a similar situation, in J I c K e t h a n  v. Rn11, 71 N. C., 165, 
Pearson ,  ( I .  J . ,  said:  "Our construction of section 315, C. (". I-'. (now 
C. S., 626), is that  it  docs not confer upon certain parlies, \vho differ 
as to tlieir rights, to propound to the Court, oil n case ag,.eecl, iiiterroga- 
torirs in respect tlicreto, hut that  the purpow is simply t o  dispciiso with 
the fornlalitics of a summons, complaint and ansn.er, and, npon an 
agreed state of facts, to submit the casc to tlie Court for decision, and 
thcrcupon the judgc sliall hear and determine the caw and 'render 
judgment thereon as if an action xe re  depending.' " 

We dismiss the action, rather than the appeals, because of the adverse 
judgment entered in the Superior Court, which we consider erroneous. 
Each side will pay its onn  costs. 

Action dismissed. 
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J. H A R V E Y  STASCILL v. J. D. UNDERWOOD. 

(Filed 20 October, 1024.) 

1 .  Criminal La~v-Stutntes-Courts-Justices of the Peace-Jurisdiction. 
I n  order for a lawful arrest of one charged with a criminal oft'ense in 

a different county from the one in 1~11ich the \\.arrant was issued by a 
justice of the peace, it  is required by C. S., 4526, that a justice of the 
pence within the county  herein the arrest was to he made, endorse the 
warrant ul?on the proof of the handwriting of the justice issuing it, etc. 

2. Same-False Arrest-Evidence. 
I t  is not required to constitute an arrest that the officer ~uaking it  touch 

the defendant or take him gllysically ; and it  is sufficient if the defendant 
is aware of tlie warrant in the hands of the officer and submits under it, 
and upon evidence tlicreof in an action for damages for false arrest, an 
issue is raisctl for the cletermi~latioli of the jury. 

3. Same--Malicious Prosecution-Evidence-Questions for Jury. 
The legal definition of malice in an action for damages for malicious 

prosecution is a n-rongful act interltionallg clone, not necessarily ill-\\.ill, 
arlger or revengc, in the ~~roseeution of a criminal actiou for any purpose 
other than that of bringing the offender to justice: mid n-here upon the 
warrant of arrest there is a written statement that uImn pa~5lig :I nloncy 
demand the \\-arrant is not to be esecutetl, it is suflicient evidence for 
tlie determination of the jury ill an action for nialirious 1)roseruti0l1. 

APPEAL by  t h e  plaintiff f r o m  CI-annzer, J . ,  a t  M a y  Term,  1024, of 
d ~ a n r a ~  CE. 

,letion f o r  false arrest a n d  rnalicious prosecution. A t  tlie close of t h e  
plaintiff's exidenc~e, the  action Tvas cli~niissed as  i n  case of lionsuit. 

T h e  evidence considered favorably f o r  t h e  plaintiff teutlctl to  sllow t h e  
fol loving fac t s :  I11 1920 t h e  plnil~tiff was engagcd i n  b u s i ~ i c v  in Selma 
under  the  name of "Tlie Carol ina Pharnmcy." I I e  h a d  a n  :~rroul i t  with 
the  F i r s t  Xat iona l  B a n k  of Selma and  on 20 Xovenlber, 1020, sigried a 
check 011 sail1 hank for  $19 p:ryable to  thc  orller of C o t t e r - T ~ ~ ~ d e r n o o d  
Conlpnn,v, of .i\llich c l e f e ~ ~ d a n t  was gericral numagcr. - I t  tlie t ime  tlie 
check was drnn.11 the plaintiff hat1 money i n  t h e  harili to meet i t .  It Tras 
endorsed hp tlie payees and  n as rcturned 11. the bank unpa id  on account 
of illsufficient funds. Tl ie  plaintiff heard  i n  J a n u a r y ,  1921, that  t h e  
check had not been paid. I n  t h a t  month  h e  m a r k  a n  assigriliicrit fo r  the 
benefit of creditors. 

I n  J u l v ,  1921, t h e  plaintiff bought the business of t h e  City D r u g  
Company i n  Burl ington.  df tcrn-ards R. I). Bain ,  chief of police. w n t  
to  tlie d r u g  store and  told t h e  plaintiff h e  h a d  n v a r r n n t  f o r  Iiim. T h e  

result of this  meeting as  testified to  by t h e  plaintiff i q  s t a t ~ t l  in  the  
opinion. 
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The  warrant  was issued by a justice of the peace of Johnston County 
upon a n  affidavit made by the defendant and was addressed "To any 
lawful officer of Johnston County." I t  was not endorsed by a justice 
of the peace in Alamance; but written upon i t  were the words "If 
defendant wishes to pay the bill and all costs, accept and send to me." 
(D. T. Lunceford), and the following return signed by R. D. Bain, 
chief of police in  Burlington : "Received 1 5  December, 1921, executed 
16 December, 1921, by collecting all the required amount." 

At  the December Term, 1921, of the Superior Court of Johnston a bill 
of indictment was duly found and returned, charging the plaintiff with 
false pretense, but a nol.  pros. was entered and the  prosecution was not 
pursued. The  defendant was the only witness examined by the grand 
jury;  but he had no conference with the solicitor in regard to sending 
the bill. 

After he was -arrested the plaintiff's business decreawd 50 per cent 
and he suffered other losses. 

The  present action was brought on 2 September, 1922, after the nol. 
pros. had been taken. 

Carroll & Carroll for plaintiff .  
E. 8. Abel2 and Parker  & Long for defendant .  

~ D A A I S ,  J. It is provided by statute that  if the person against whom 
any warrant  is issued by a justice of the peace shall be in a county 
beyond the jurisdiction of such justice it shall be the dutj. of any justice 
of the peace within the county where the offender shall be, upon proof 
of the handwriting of the magistrate issuing the warrant, to endorse his 
name on the same; and thereupon the officer to  whom the warrant  is 
directed may arrest the offender in that  county. C. S., 4526. 

On  10 December, 1921, the defendant caused a warrant  to be issued in 
Johnston County, charging the plaintiff with unlawfully obtaining 
goods and merchandise by means of a worthless check. C. S., 4283. 
The warrant  was addressed to any lawful officer of Johnston County, 
and was forwarded to R. D. Bain, chief of police, ~n Burlington, 
Alamance County, where theplaintiff was then engaged in business; but 
it was not giren extraterritorial efficacy by the endorsement of a justice 
of the peace or other authorized officer in the latter county. 8. v. James ,  
80 N. C., 370. Indeed, the defendant admitted in the course of the tr ial  
that  the warrant  without the required endorsement ma'3 void in  Ala- 
mance, and this admission was duly entered of record. 

311 arrest consists in taking custody of another person under real or 
assumed authority for the purpose of detaining him to answer a criminal 
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charge or civil demand. The  application of actual force or visible 
physical restraint is not essential. ''To constitute a legal arrest it  is 
not necessary that  the officer should touch the person of the individual 
against ~vhonl the precept has issued. I t  is sufficient if, upon beiug in 
his presence, he  tells him he has such a precept against him and the 
person says, 'I submit to your authority,' or uses language expressive 
of such submission." J o n e s  v. Jones ,  35 N. C., 448. I n  Lawrence  v. 
Buzton, 102 S. C., 129, i t  is said:  "The certain and most unequivocal 
method of making an arrest is by the actual seizure of the person to be 
arrested, but this is not essential; i t  is sufficient, if such person be within 
the control of the officer with power of actual seizure, if necessary. The  
officer need riot touch the pcrson of such party to make the arrest 
effectual, but he must ha re  and intend to have control of the party's 
person. This seems to be necessary to constitute a valid arrest. I f  tlie 
officer has process, and intcnds presently to execute it, and tlie person 
against whom it is directed recognizes it and submits to the control of 
the officer, this would be a sufficient arrest, because thus the officer would 
get the custody and control of the person of the party." J o u r n e y  v. 
S h a r p e ,  49 hT. C., 1 6 5 ;  I I e d l e y  v. l ' innin, 170 K. C., 84, 87. 

T h e  plaintiff testified to the circumstances attending his alleged 
arrest :  "Mr. Bain came in and I was in the prescription room filling 
a prescription, and he  waited until I had finished, and after I had 
finished he asked me if my name was J. H. Stancill and I told him i t  
was, and he  said, 'Mr. Stancill, I have a warrant  for you.' I said, 'All 
right.' I t  x7as a great surprise to me, as I was not looking for anything 
of the kind. I told him to go ahead and read the warrant  and I read 
it. At  the time I mas arrested, two of the clerks were there and while 
Mr. Bain mas there, the president of the firm walked in and several 
people passed through. I t  was a public office. After he read the warrant, 
I asked him 'What must I do?' I had never had a warrant serred on 
me before. Sheriff Bain asked me if I knew what a crinlinal warrant  
meant. I told him I did not and he  said i t  means 'You are under arrest. 
You go to jail or get somebody to go on your bond, or go back to 
Johnston County and stay in prison until your trial.' I said, 'If that  
is the case, I can give a bond.' H e  said, 'Yes, go with me to the 
mayor's office and see what the bond is.' I said, 'Rather than go 
through that  embarrassment, I happen to have that  much money in my 
possession,' and I did not go with him back to the mayor's office to 
see what the bond was, but paid under protest. Bain said I would 
ha re  to pay the $18.00 with the costs and that  he  would accept tha t  and 
send i t  back to them. That  was after I was under arrest. I was arrested 
in my office in  the day time, but I do not remember the time. That  
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drug store was the most public place in  Burlington. X.'ter I paid the 
money, the officer released me.'' 

Omitting reference to his arrest under the capias the plaintiff adduced 
competent evidence tending to show his wrongful and illegal apprehen- 
sion by virtue of the magistrate's warrant and i t  seems to be unquestion- 
able that  upon the cause of action first alleged in the complaint-that 
of false imprisonment-the evidence should h a ~ e  been submitted to the 
jury. 

The second cause of action set out in the complaint is that of malici- 
ous prosecution. To  sustain such action the plaint ff must show 
malice, want of probable cause, and the termination of the former 
proceeding. Carpenter v. Hanes, 16'7 N .  C., 551. I t  is not denied that  
on the trial he offered evidence of the  criminal prosecution and its 
termination by the entry of nolle prosequi. This entry an13 the discharge 
of the plaintiff (who was the defendant in the prosecution) was such 
conclusion of the criminal action as entitled the plaintiff to bring the 
present suit. Hatch v. Cohen, 84 K. C., 602; Welch v. Cheek, 115 N .  C., 
311; ilfarcus v. Bernstein, 117 N.  C., 31; T$'ilkinson v. CVillcinson, I59 
N .  C., 265. 

The word malice, as it is used in defining malicious prosecution, means 
a wrongful act intentionally done, not necessarily ill-will, anger or 
revenge; and the prosecution of a n  action for any purpose other than 
that of briaging the  party to justice is evidence of a malicious motive. 
TVallicr, J., in ilfotsinger v. Sink, 168 IT. C., 548, 550, 5 G .  I s  there not 
evidence of such ulterior motive on the part of the defendant? The 
warrant was endorsed, "If defendant wishes to pay the bill and all costs 
accept and send to me," and i t  was executed "by collecting all the 
required amount." These entries certainly afforded somc evidence that  
the object of the criminal prosecution mas the collection of the defend- 
ant's claim and not the vindication of public justice. 

We  forbear entering upon a discussion of the meaning of probable 
cause and the inquiries embraced in  the definition and simply refer to 
the clear and comprehensive statement of the law in Motsinger v. S ink ,  
supra, and Bowen v. Pollard, 1'73 N .  C., 129. 

The judgment of nonsuit is set aside to the end that  the matters set 
out in the pleadings and the evidence may be inquired of by the jury 
under proper instructions as to the law. 

Reversed. 
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11. H. TTII,LIS ASD WIFE v. W. F. ASDERSOS,  S P E A R  OIL C'OIIPAST, 
R. Q FLOURKOT, JI. G .  H A T S  anD THE M A R I S E  EANIi. 

(Filed 29 October. 1924.) 

1. Deeds and Convc~~ances-Seals-roid Deeds-Equity. 
TThile a dred to lands executed without the seals affix~d to the sicnature 

of the ~nnliers is void, equity will compel its 11roper esecutjon wl~cll the 
u r i t in r  itself is suffictierlt for the purpose and the consideration has h e n  
paid by the grantee. 

TVhere nonresident grantors of a void deed to lands are requiretl in 
eqnity to malir :I rillit1 conveyance of lar~ds situ:lted in this State to rttsi- 
dent grantt'es, the lands are not property owned in this State by the 
grantors, that are zuhjcct under our statutes to bring thc no~lresidcnt 
gr:rirto~s i n  t l ~ e  c,oarts of this State as  tlefci~dants in all nctioa brought 
herein. 

, ~ P P E A L  by plaintiffs f rom Daniels, J., a t  J u n e  T e r m ,  1024, of 
CARTERET. 

A11 the  defendants, except t h e  M a r i n e  Bank ,  a r e  nonresidcwts of this 
State .  1 1 1  July, 1021, the sheriff. of Cartcret  C ' o u ~ ~ t y ,  117 ~ i r t n c .  of n a r -  
ran t s  of attacllrnent directcd to  him,  leried upon, seized and took into his  
possession all  t h e  right,  t i t le  and interest of the  noi~resident  defentlants 
i n  a n d  to a certain lot of land i i tua te  i n  Norcllcad City,  ( 'artwet 
County,  Sort11 Carolina, described ill certain paper-nri t iugq f rom 31. 11. 
Brillis and  wife to  W. F. Anderson, recorded in Book 32, a t  pages 184 
and  416, office of register of deeds of Cartcrct  County, 011 n11ic.h is  
located t h e  building occupied by the  Mar ine  Bank .  

I n  the i r  complaint,  plaintiffs allege tha t  hy means of ful ie  a i d  f raudu-  
lrnt rclxesmtat ions,  set out in  the  complaint,  made  dur ing  the  months 
of Septenlber and  Octol~er ,  1020, of and concerning t h e  I d u e  of the  
capi tal  stock of the Spear  Oi l  C o m p a u ~ ,  t h e  nonresident defendants 
induced the  plaintiffs i n  consideration of shares of stock i n  said company 
of the p a r  r a l u e  of $12,500, o r  thereabout, t o  execute, and  tha t  plaintiffs 
did execute, a paper-wri t ing dated 2 October, 1920, and  recorded in 
Book 32, a t  p. 184, office of register of deeds of Car t r re t  County,  
purpor t ing  to  convey to TV. F. ilnderson t h e  property described therein 
f o r  t h e  recited consideration of $15,000; t h a t  t h e r ~ a f t e r  by means of the  
said representations, t h e  said nonresident defendants induced t h e  plain- 
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tiffs to sign and that  plaintiffs did sign a paper-writing dated 10  
October, 1920, and recorded in Book 32, a t  page 416, office of the register 
of deeds of Carteret County purporting to convey to TV. F. Anderson 
the property described therein;  that  plaintiffs signed said paper-writing 
but did not affix their seals thereto. 

That  thereafter W. F. Anderson and his wife signed a paper-writing 
dated 11 June,  1921 and recorded in Book 34, a t  page 342, office of 
register of deeds of Carteret County, purporting to convey in considera- 
tion of $7,000, paid in  cash, the  property described therein to defendant, 
the J Iar ine  Cank ;  that  said W. F. Anderson and his u i f e  signed the 
said paper-writing but did not affix their seals thereto. 

That  the representations set out in the complaint were made by the 
said nonresident defendants falsely and fraudulently with intent to mis- 
lead, deceive and cheat and that  they did mislead, deceive and cheat the 
plaintiffs, causing them to sign the t~ i -o  paper-writings :IS alleged and 
that thereby the plaintiffs have been damaged in the sum of $13,000. 

Tha t  defendant, the Marine Bank, a t  the  t ime i t  toolr from W. F. 
Anderson and wife the paper-writing signed by them, had full notice 
and knowledge of the false and fraudulent representations made to the 
plaintiff by the nonresident defendants, and that  plaintiffs were induced 
thereby to execute and sign the deed and paper-writing as set out in the 
complaint; that  the consideration paid by said defendmt to W. F. 
Anderson for the property described in said paper-writil~g was notori- 
ously inadequate, and that  defendant is not an innocent purchaser for 
value of the property described in the paper-writing executed by W. F. 
Anderson and wife to the defendant. 

Plaintiffs demand judgment that  they recover of the nonresident 
defendants the sum of $15,000 as damages, that  same kle adjudged a 
first lien on the lot of land described in the said paper-writings and 
that said lot of land be condemned to be sold to pay said debt and costs, 
and further that  the  two paper-writings from plaintiffs to defendant, 
W. I?. dnderson, and the paper-writing from W. F. Anderson and wife 
to the Mar ine  Bank, be adjudged void and the title to t i e  said lot of 
land be adjudged in the plaintiffs, unencumbered. 

The nonresident defendants did not file answer to the complaint or 
enter appearance either in person or by attorney in this action. Plain- 
tiffs allege that  the court acquired jurisdiction of said defendants by 
attachment of property owned by them in  this State. 

The  Marine Bank in its answer denies that  plaintiffs were induced 
by false and fraudulent representations, as alleged, to execute and sign 
the paper-writing set out in the complaint; i t  denies :my notice or 
knowledge on i ts  par t  of such false and fraudulent representations and 
alleges that  it paid full value for the property conveyed to it by W. F. 
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Anderson arid wife. Said defendant further alleges that  plaintiffs a re  
estopped to set u p  ally claim to the lot conveyed to it by W. F. Anderson 
and wife by their conduct, as set out in the answer. Defendant further 
denies that the nonresident deferidants have any interest x~hatever in the 
property upon which the sheriff levied under the warrants of attachnient 
issued to him. 

Plaintiffs offered evidence ~vhich  they contend support the allegations 
of the complaint. A l t  the conclusion of all the evidence, upon motion of 
the defendant, the Marine Rank, judglllent as of nonsuit n a s  r ende r~d .  
T o  this judgment plaintiffs excepted and appealed to the Supreme 
Court. The  only assignment of error is bascd upon this exception. 

D. L. Ward ,  Ward Le. Ward and X .  Leslie Davis for plaintiffs. 
Luther Hamilton,  C .  R. Whea f l ey  and J .  F .  Duncan, for clrfendants. 

C o n x o ~ ,  J. The only assignment of error made by the plaintiffs on 
this appeal is based upon the exception to the judgment of nonsuit. 

There was no personal service of summons on the nonres ide~~t  (refend- 
ants or on either of them; neither of said defendants entered appear- 
ance or filed answer; plaintiffs contend that the court acquired juris- 
diction by attachment of property owned by said nonresident defendants 
in this State, and by publication of sumnlons. Defendant, the Marine 
Bank, denies that  the nonresident defendants have any right, title or 
interest i n  or to the lot of land levied upon by the sheriff, under the 
warrants of attachment issued in this action. 

Notwithstanding the publication of summons, as required by the 
statute, C. S., 485, the court acquired no jurisdiction of the nonresident 
defendants, unless property in this State, subject to the process of the 
court, was brought undor its control by attachment. Everett v. , iusfin,  
169 N.  C., 622; Wal ton  v. TValton, 178 N.  C., 75; Bridger 1. .  ~lIi fclr~11,  
187 N.  C., 375. 

On  2 October, 1920, plaintiffs by deed duly recorded in Carteret 
County, conveyed to defendant, W. F. Anderson, his heirs and assigns 
"a certain tract or parcel of land in Carteret County, State of North 
Carolina, adjoining the lands of . . . and others, bounded as fol- 
lows, viz.: One two-story brick building, known as the Marine Bank 
building, in square or  block No. 9, par t  of the west half of lot No. 12, 
and par t  of the last half of lot No. 11, as known in  the plan of More- 
head City, the same being bounded on the north by Arendell Street, and 
on the west by J. J. Baker's stores and on the east by R. T. Willis' 
store." 

This  deed was recorded on 1 9  October, 1920. On 20 June,  1921, plain- 
tiffs signed a paper-writing, without affixing their seals thereto, purport- 
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ing to convey to W. F. Anderson, his  heirs and assigns, '(a certain 
tract or parcel of land in Carteret County, S ta te  of 170r th  Caroliua, 
adjoining the lands of and others, aiid bounded as follows, viz. : 

"Par t  of lots Sos .  11 and 12 in square S o .  9, according with the plan 
of the town of JIorelicad City, X. C., beginning a t  a point in south line 
of A\yci~dell Street, 42 feet from the northeast corner of lot KO. 11 in 
square Xo. 9 (eastwartlly), and runn i~ ig  east~vardlg n ~ t h  the line of 
A \ r c ~ d c l l  Street 3.i feet; thence southwardly parallcl n.it11 Eighth Street 
90 feet;  thence ~ rcs t~va rd ly  parallel with A~~-cnclel l  Strect 25 feet; and 
t l~encr  nortliwartlly pai*allel with Eight11 Street 90 feet to tlie beginning, 
being the tract on whicl1 is located a brick building, the first floor of 
wl~ich is occupicd hy the Xar ine  Bank. This deed is given in lieu of 
and for the purpose of correcting the description in deed recorded in 
Book 32, page 184, in tlie office of the iygistcr of deec s for Cartcret 
County, S o r t h  Carolina." 

This  paper is not effectual as a deed of conyeyance, as i t  purports to 
hc, for the reas011 that  the signers thereof did not affix their seals thereto. 
It was offcred in e~ idence  by plaintiffs. I t  bears date 20 October, 1020, 
but n a s  acknon-ledged by plaintiffs on 20 June,  1021, and recortlcd oil 
24 Junc,  1921. A comparison of the description in the deed dated 
2 O~tobe r ,  1920, with the dcscription contained in this paper, s h o ~ s  
that  the purpose of the plaintiffs was, as recited in the paper, to describe 
more accurately and ~ v i t h  greater definiteness the lot of land sold and 
conveyed by plaintiffs to TV. F. Anderson. The same lot of land is 
described ill both the deed and this paper, and TIT. 3'. Inderson was, 
from and after the execution of the deed dated 20 Octcher, 1920, the 
on.ncr in fee of the lot of land in illorehead City on which is located 

ing  on ~ l r cnde l l  Street 25 feet and running parallel with Eighth Street 
80 fect. There is no evidence that  any of his codefendants. noi~residents 
of this State, owned during this or a t  any other time any intewst in 
said lot of land. 

111 June,  1921, TV. F. -\ndersoii and his wife signed a paper-writing, 
which was duly recorded in Carteret County, on 24 J u  le, 1021, pur- 
porting to convey to the Marine Bank, in consideration of $7,000 paid 
to them i11 cash, the lot of land described in the deed fl-om plaintiffs. 
dated 2 October, 1920, and in the paper-writing sigiied b;; plaintifis on 
20 June,  1921. Tho original paper and the rc.corc1 of same were offered 
in  evidence by plaintiffs. X o  seals appear 011 either the xigii lal  or on 
the record of said paper-writing. An admission is entered in the record 
that  the Marine Bank paid W. F. L4nderson $7,000 in clash upon the 
execution of this paper, on 11 June,  1921. 
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This  paper-writing was not effectual as a deed of conrejance, tlie 
grantors haring failed to affix their seals thereto. Plaintifis contend 
that  said p a p e r - v r i t i ~ ~ g  was void arid of no effect fur  ally purpose, and 
that  at the bcgimling of this action, ill July,  1922, TIT. F. Andersoli n a s  
the ovncr of the lot of land, n o t w i t l s t a l i g  he ant1 his n i f e  had 
signetl the said paper-writing. Plaintiffs contend that, the sheriff hav- 
ing lcvied upon nut1 w i x t l  this lot of land as the p r o l ~ e r t ~ '  of IFT. F. 
-\nderson, the court acquired juriqtliction of the said A t ~ d ~ r s o ~ i  for the 
purposes of this action. 

The  Xar ine  Bank coutonds that thc said paper-irriti~lg, althougli not 
rffectnnl as a tlecvl of con1 qanccX, is mliil :I.; ;r contract to con\ ey, and 
that  by ~ i r t u c  of thc atliiiisslon that  it has pait1 to L h t l ~ r s o i ~  $7,000 in 
cash for the lantl, it lias ail equity in tlie 1a11cl nhicll the court in the 
~ s c r c i s c  of its ecluitable juriqdi~tiou nil1 l p ~ t c c t .  I t  therefore contends 
that at the bcgi~liiiitg of thib action. in July, 1922, TIT. F. A 1 ~ ~ ( l ~ ~ ~ ~ ~ l  had 
no right, title or interest in said lot, subject to attacliincnt in this action, 
and that tllc court tl~crcfore llatl acquir?tl no juristliction of A h d c r w t ~ .  

This ( 'ourt llai licl(l, ill Sfmill 1 % .  F t f z g e r u l d ,  12'3 N. C., 396, that 
"a pnper-writillg, in for111 a d e ~ d ,  is )lot a d e e d ,  nitliout a s c a l " ;  and 
C f l a d ,  .J. (nftern ards Clt icf J u s f i i e  of this Court) ,  dissenting from the 
llolding of the Court ill rcgard to tllc presumption arising from a 
recital in tllr deed a i  recordrd, in his opi~llon. s a y  : ''If, ill fact, the 
instrunzent has neither a seal ilor n scroll. or pen flourish in lieu thereof, 
after the signature of the grautor, it  is  in^ alid." A paper-vriting 
~ r i thou t  a seal \\-ill not pass thc legal arid equitable title to land. No 
action in nhich  p ln i~~t i f f  seeks to recorer laud. fourldcd solt4y upon a 
l~aper-vr i t ing  11ot ulicler seal, mid no dcfe~ise based U ~ I I  ilicli paper- 
writing aIorie, call be maintained ill a c,ourt of la~v.  AI ?ourt of q u i t y ,  
liowcrcr, nil1 afford its aitl to oil? n h o  a s w t s  right, u n d ~ r  a11 itiqtru- 
limit defective in its rsccution, and ullo brings llirnself within the 
n ~ a x i m  that "Equity regards as done that wliich ought to 1;c done." 
This has been tlcclared to 1 ) ~  equity's favorite maxim. 21 C'. d., 200. 
I t  finds it$ most important application in tlw e~~forccnlclit of contracts 
for the conveyance of real property. Equity calls to its aid this rnaxini 
to protect nut1 enforce riglits nliic.11 the lan  is unable to enforcc or pro- 
tect, arising from or depedcn t  ~ l p o n  instrumertts dcfwtir-el! esccuted. 
,111 instrument, in forrn a deed, whicl1 has been tlcfectirely esecuted, 
m a -  operate as a col~tract  to coiiwy. Rol~ i? t son  P .  Dauqhfr l l ,  171 
x. C., 200. 
In l'arrght 1 % .  TT'illiams, 177 S. C., 78, an executrix, under a power 

conferred upon her in tlie will of her testator, sold land to a purchaser, 
who paid the purchase money to he r ;  tlie executrix executed deed to the 
purchaser, ~ h i c h  was duly registered. The  executrix did not affix her 
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seal to this deed. The heirs of the testator brought suit to recorer the 
land, alleging that the defendant, who claimed under the purchaser, 
acquired no title under the deed, which was without sea . This Court, 
affirming a judgment against the plaintiffs in that casc; and quoting, 
with approval, Story Eq. Jur., 186, says: "So, if :In instrument, 
whether it be a deed or will, is required to be signed anL sealed, and it 
is without seal or signature, equity will relieve." "Whenever a man 
having power over an estate, whether ownership or not, n discharge of 
moral or natural obligations, shows an intention to execute such power, 
the court will operate upon the conscience of the heir (holder of legal 
title) to make him perfect this intention." Chapman v .  C:ibson, 21  Eug. 
Rul. Cas., 390. "It may be stated, as a general rule, thzt mere volun- 
teers will not be assisted, but that aid will be given to purchasers for 
value, mortgagees, lessees, creditors, and persons who h a w  a meritorious 
standing." 

The evidence in this case shows a purpose and intent on the part of 
W. F. Anderson to convey the lot of land to defendant Narine Bank; 
the paper which they signed contains all the formal words and clauses 
of a deed-recites the consideration and acknowledges the receipt of 
same in cash, contains a full description of the property, the habendum 
clause, a full warranty clause, and concludes as follows: "In testimony 
whereof, the said W. F. Anderson and Libbie A .  dnder:,on have here- 
unto set their hands and seals, the day and year first a b o ~ e  written." 

I n  addition to the paper-writing itself, the deposition of W. F. Ander- 
son, offered by plaintiff, is evidence of the intent with which Anderson 
signed the paper. He testified that he sold the property to the Marine 
Bank, and considered the sum paid by the bank a fair 2nd reasonable 
price for the property. 

Defendant is not a mere volunteer; it has paid $7,000 cash for the 
property, the highest offer which the agent of Anderson could secure in 
June, 1921. Certainly, the Marine Bank has a meritorious standing in 
a court of equity when its title to and rights in the property are attacked 
solely on the ground that its grantors failed to affix seals to the paper 
by which they intended, in consideration of the payment of what they 
admit was a fair and reasonable price, to convey the property to the 
bank. I f  the grantors, upon demand of the bank, should hesitate to 
correct the defect in the deed when called upon so to do, a court of 
equity would be prompt, upon the facts established by this evidence, t o  
decree that they should do now what they ought to have done, and what 
they manifestly intended to  do. 

At the date of the attachment W. F. Anderson had nothing more 
than the bare legal title to this lot. H e  had no beneficial interest in 
the land, and certainly stood in no better relation to the land than a 
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vendor who had received payment, in full or in part, of the purchase 
mice from his vendee. in accordance with the contract of sale. or of a 
mortgagee who holds the legal title as against the mortgagor. 

This Court has held that the interest of a vendor of land who has 
received a part of the purchase price from his vendee cannot be sold 
under an execution issued upon a judgment against him. Tal ly  v. Reid, 
72 N. C., 336; M a y o  c. Sfaton, 137 N.  C., 670. 

This Court has further held, in the language of Justice Stacy,  that 
"in respect to the rights of all persons, except the mortgagee, who holds 
the legal title to the mortgaged premises, it is well settled that the mort- 
gagor is to be considered the owner of the land"; and, further, "that a 
mortgagee has no interest in the mortgaged premises which can be taken 
at lam under attachment or general execution." Stevens v. Turlington, 
186 IT. C., 191. 

"At common Ian?, an attachment, like an execution, would not run 
against land; but as the lands of a debtor being now as a rule liable 
to be taken on execution for his debts, it follows by analogy that the 
real property of a defendant in attachment proceedings is liable to 
seizure under the process, unless by the terms of the statute it clearly 
appears that the intention of the Legislature is otherwise.'' 6 C. J., 
201: C. S.. 807. 

The interest of a mortgagee in land is not of such a nature as to be 
liable to attachment." 6 C. J., 203, and cases cited to support text. 

"In order for realty to be attachable, it is essential that the debtor 
have some beneficial interest in the land. The bare legal title or instan- 
taneous seisin would be insufficient, a t  least as against the equitable 
owners, where the attaching party has or is bound by law to take notice 
of the paramount outstanding equitable title." 6 C. J., 202. 

W. F. Anderson, at  date of the levy of the attachment in this action, 
had a mere naked legal title to the land, the equitable title and estate 
being in the Marine Bank by virtue of the paper-writing, valid as a 
contract to convey, and of the admission in the record that the Marine 
Bank had at that date paid the full purchase price for the land. The 
court therefore acquired no jurisdiction of W. F. Anderson or of said 
land by virtue of the attachment. 

We are not inadrertent to the allegation in the complaint that W. F. 
Anderson acquired title to this land from the plaintiffs by false and 
fraudulent representations, and that the Marine Bank had full notice 
and knowledge of said representations and mas not an innocent owner, 
for value, of the land. I t  is not alleged that W. F. Anderson conveyed 
or contracted to convey the land to the Marine Bank with intent to 
defraud plaintiffs, or with any other fraudulent intent. The law upon 
this aspect of the case is clearly stated in 6 C. J., at p. 205. 
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"Inasmucll as  a conveyance of property with intent t o  defraud one's 
creditors may be treated as a nullity by them, i t  fo l lom that  property 
nliich has thus been conveyed may be attached as the property of the 
grantor by his creditors, tlie same as if no conveyance had been made. 
To sustain his attachment, ho\r-e~er, t h ~  creditor must show fraud upon 
tlie part  of the transferee, or that  the deed to hini was witliout considera- 
tion and ~'iliolly ~ o i d . "  

The following facts clearly appear from the evidence: Plaintiffs cow 
veyetl the land levied upon by the sheriff to Alnderson hy deed, dated 
2 October and recorded 19 October, 1920. Plaintiff, $1. 11. Williq, 
receired as colisideratioli for such d ~ e d  certificates for shares of the 
capital stock of the Spear Oil Company of the par value of $11,500; 
-Indtmon, also, i n  accordance n-ith the understanding, paid off and dis- 
charged plaintiff's note for $2,790 held by the Jefferson Standard Life 
Insurance Company, and secured by a mortgage on the land con~eyed.  
Plaintiff thereafter stated to srreral  persons. including officers of the 
bank, on sercral occasions, that  he  was satisfied with the transaction. 
No conlplaint by the plaintiffs was hrought to  the attention of the hank 
or of Anderson until some time after Alnderson had solc the property 
to the bank. Plaintiff surrendered possession of the propmty to Llnder- 
sou after the execution of his deed, and tlie Marine Bank, lessee of the 
plaintiff a t  date of said deed, thereafter paid rent to Gilliken, agent of 
h d e r s o n .  N o  demand hy the plaintifis for  rent has becw made upon 
the bank since the execution of the deed to Anderson. 

Wlien negotiations wero begun, in June,  1921, for t l  e sale of the 
p r o p c ~ t y  to the bank by Gilliken, agent for Anderson, the imnk suggested 
that  the description of the property in tlie deed dated 2 October, 1920, 
should be more definite; and, thereafter, a t  Anderson's request, plaintiffs 
freely and volunt~lrily signed the paper offered in evidence, dated 10 
October, 1920, and aclrnowledged by the plaintiffs on 20 June, 1921; 
plaintiffs signed this paper with full understanding that ihe paper xvas 
a duplicate of the old one, and n a s  requested only for tlle purpose of 
making the description "more full and complete" (test immy of 11. H. 

This p a p - w r i t i n g ,  signed b ~ -  the plaintiffs, va<i  presented to  
the hank a t  tlle tirile it closed the negotiations for the p~ rchase of the 
property from Anderson, and paid him $7,000 in cash. This  paper was 
signed and the sale mas made to the bank more than eight months after 
tlie conveyance by plail~tiffs to Anderson. After said conveyallce, and 
as late as May, 1922, 31. H. Willis urged the bank to bn:r from him a 
lot adjoining the bank lot, saying to officers of the bank, "You people 
own this property; let me sell this adjoining lot to you." 

Anderson first authorized Gilliken, as  his agent, to sell the property 
for $12,000, and agreed to accept $7,000 in cash only after Gilliken had 
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reported t o  hirn tha t  t h i i  n a s  t h e  best bid wliich he  had  been able to 
secure f o r  the property. 

Anderson arid the  h m k  n e r e  a t  ar i~is- length dur ing  t h e  ilegotiatiolls 
leading u p  to the  d c  of t h e  property to the b m ~ k .  Sc i t l l e r  liad notice 
of a n y  contention oil t h e  11art of plaintiffs tha t  they had inore t h a n  
eight moritlis pr ior  thereto been induced by false a i d  fraudulent  repre- 
sentations to  coiivcy t h e  property t o  A\ntlerso~i. Both  knew that  plniil- 
tiffs had  freely aiid ~ o l u i ~ t a r i l p ,  on 20 J u n e ,  1021, sigued a papcr  which 
was  i u  effect a ratification of t h e  conveyance made i n  October, 1920. 
T h e r e  is no allrgatiou or  e r ide i~ce  teiiclirlg to  prove t h a t  there was a 
purpose or  intent  oil the p a r t  of either L h c l c r s o ~ l  or the  bank to defraud 
plaintiffs by  t h e  comcyauce of tlie property to t h e  bank. T h e  lot of 
laiid n a s  not subject to  at t t~chmcii t  i n  July,  1022,  a s  t h e  property of 
Mr. F. Anclerson or of tiny one of t h e  noliresidcnt defendants. 

T l l r  esceptioil to  t h e  judg~iiciit  of ~ r o ~ i \ u i t  is liot sustaiiicd, and t h e  
judgiueiit is 

Affirmed. 

A S S I E  COBIA. ADML, 1.  ATIAIVTIC COAST I J S E  I~AIIIIIOAI) COJIPAXY. 

(Filed 29 October, 1924.) 

1. Employer and  E n i p l o y e o J I a s t e r  ant1 Servant-Assun~ption of Risks. 
Thrl dcfcilse of a railroad company of asslnnption of risks rests in the 

nrtunl or imputrd li~lo\\-lcdpe of the employee of the (1:mgcrs incitlcnt to 
tile el~ll1loy1~1erit. 

2. Samt-Inilepenclmt Negligence. 
An injury indel~entlently causcd to all employee by the negligrnt act of 

another, for wliicli the rml~loyer is resl~onsible, docs not cmie witliin the 
princil~le of assam~)tiori of risks. 

3. Sarnc-Bu~den of Proof. 
The fact of aasumptioii of risks i i  one nhich tlie clrfenclant must 

plead mtl  p r a c ;  a ~ i d  n])on eviilencc of tlic tlefelidai~t'.; neglige~~ce tlic 
isine i z  for the jury. 

The doctrinc of assumptiori of risks differs from that of contributory 
ricxliccnce, the former reitinq IIJ c o ~ ~ t r a r t  ant1 the l a l t ~ r  c o ~ ~ ~ ~ . t i r i q  of a 
negliccilt act of the ernployec. in reupcct to the cansc of the damare. 11 hich 
he should not hare committed in the exercise of ordinary care, under the 
circumstances, for his own safety. 

3. Same-Defenses-Conllmratixe Negligence-Statutes. 
Contributory negligence is not a complete bar to the recovery of dam- 

ages by all employee of a railroad company caused by the latter in inter- 
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state commerce, in an action brought under the Federal Employers' Lia- 
bility Act, tho admeasurement being that of comparative negligence by 
which the jury, under conflicting evidence, reduces the recovery in accord- 
ance with the relative negligence of the employee. Also, see C. s., 3467. 

6. Same--Measure of DamageeFederal Employers' Liability A c t s t a t -  

Where the plaintiff has brought an action against a railroad company 
for the negligent liilling of her intestate, leaving a widow and children, 
under the Federal Employers' Liability Act, while engaged in interstate 
commerce, the measure of damages recoverable is limited to the present 
cash value, or present worth, or such loss as  results to the beneficiaries, 
occasioned by their being deprived of a reasonable expectation of pecu- 
niary benefit by the wrongful death of the employee; and while the statu- 
tory mortuary tables afford evidence of the expectancy of life of the 
deceased, the jury is not escluded from considering other zvidence bearing 
thereon. The damages recoverable by the injured employze who survives, 
allowed by the Federal act, discussed by STACY, J. 

7. Apped and Error-Instructions. 
An instruction to the jury will be construed contextually as  a whole, on 

appeal, and if when so construed it  is a correct exposition of the law up011 
the evidence, no error will be found because of disjointed parts thereof, 
which may have been erroneous when considered disconn~?ctedly. 

8. Appeal and Error-Objections and Exception-Brief. 
Under the rule regulating appeals, errors assigned in the record will be 

deemed as  abandoned if not mentioned in the brief of apyellant. 

APPEAL by defendant  f r o m  Calvert, J., a t  M a r c h  Term,  1924, of NEW 
HANOVER. 

Civil action, t o  recover damages f o r  a n  alleged negligent in jury ,  
caused by defendant's wrongful  act,  a n d  resulting i n  t h e  death of plain- 
tiff's intestate. 

Upon  denial of liability, a n d  issues joined, t h e  j u r y  returned t h e  
following verdict : 

"1. W a s  plaintiff's intestate  killed by t h e  negligence of t h e  defendant, 
as  alleged i n  the  complaint ? Answer : Yes. 

2. D i d  plaintiff's intestate  voluntar i ly  assume t h e  risks incident to  
performing t h e  work which h e  w a s  told to  do, i n  t h e  manner  i n  which 
h e  undertook t o  do i t ?  Answer : No. 

3. D i d  plaintiff's intestate, by  h i s  own negligence, contr ibute  to his  
i n j u r y  ? Answer : Yes. 

4. W h a t  damages, if any,  is  plaintiff entitled t o  recover? Answer :  
$4,000." 

Judgment  on t h e  verdict f o r  plaintiff. Defendant  appeals, assigning 
errors. 
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Rodgers & Rodgers for plaintifl. 
Rountree & Carr, Thomas W .  Davis, and V .  E. Phelps for defendant. 

STACY, J. I t  was conceded on the tr ial  that  the defendant is a com- 
mon carrier by railroad, engaged in  interstate commerce, and that  plain- 
tiff's intestate was employed by the defendant in such commerce a t  the 
time of his injury and death. T h e  case, therefore, is one arising under 
the Federal Employers' Liability Act, and it has been properly tried 
under that  act. ShanLs v. Del. R. Co., 239 U. S., 556; Capps v. R. R., 
183 X. C., 181; Renn v. R. R., 170 N.  C., 128. The  deceased em- 
ployee left a widow and three small children him surviving, and his 
administratrix, or personal representative, is prosecuting this suit on 
behalf of these persons, who fall in the first class of beneficiaries under 
the statute. IIorton 1 ) .  R .  R., 175 N.  C., 472; Dooley v. R. R. ,  163 
W. C., p. 463. 

Plaintiff's intestate, Gus Cobia, was employed by the defendant as a 
hostler's assistant, to work around and about the engines in one of the 
railroad yards a t  Wilmington, N. C. While in the discharge of his 
duties as such laborer he  was killed, on 14 December, 1922, by falling 
o r  being precipitated into an  ash-pit, just as he was preparing to open 
the ash-pan of engine KO. 900, a t  the direction of John  E. Eichorn, his 
immediate superior. The  in jury  occurred about 6:45 p. m., or fifteen 
minutes before the deceased would have quit work for the day. I t  mas 
dark  a t  this time. The pit was 50 feet long, 11 feet wide, and 13  feet 
deep. I t  was filled with water, which may have been warm or hot, as 
the ash-pans of the engines were constantly being emptied into it. 
There was no covering or railing around the p i t ;  and in  the dim light 
and shadows, with ashes and coal dust floating upon the top of the water, 
i t  had the appearance of solid ground. 

Eichorn, the hostler, told plaintiff's intestate to open the ash-pan on 
engine No. 900 before he pulled it over the pit with engine No. 339, to 
which i t  was attached. The  ash-pan is opened by a dump lever, which 
is on hinges and extends about 12 inches from the side of the pan. I t  
is necessary that  this be opened before the engine is pulled over the pit. 
Cobia was on the opposite side of the engine from the pit when this 
instruction was given. As the engine mas headed north, i t  was neces- 
sary  for him to cross over the track and get on the side of the engine 
next to the  pit, in order to carry out the instruction of his hostler. 
Eichorn backed the engine (No. 900), so that  Cobia could stand on the 
ground and open the pan, but in the darkness he apparently mistook 
the distance and did not have the engine as f a r  from the pit as he 
thought. Hence, when Cobia crossed orer the track, climbing between 
the two engines, he  stepped off into the pit and was drowned. 
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The negligence of the defendant is not seriously disputed, but it is 
earnestly contended that  Cobia assumed the risk of hi? injury, being 
familiar with the situation, as he  was, and having worE;ed around the 
pit in question for some time-at least for a period of thir ty days prior 
thereto. Defendant, therefore, insists that  the action should be dis- 
missed, as in case of nonsuit, and it should be held, as a matter of law, 
that  plaintiff's intestate assumed the risk of his injury. I n  support of 
this position defendant relies chiefly upon the decisio i in G i e n , ~  1 % .  

C .  S. 0. Le. P. 2'. R. Co., 163 S. W. (Ky . ) ,  461, a case in many respects 
similar to the one a t  bar, but with this vital distinction or difference, 
naniely, in the instant case Cobia did not know that  Eicl or11 had failed 
to back the engine f a r  enough for  him to cross over the track in safety, 
while in tlie Glenn case no such circunlstance or evidence appeared. 

Knowledge is the watchword of the defense of assumption of risk- 
knowledge of the dangers and liazards to be encountered. C. S. 0. '6 
T.  P. Ry. Co. v. ~ ' % O I I Z ~ S O I ~ ,  236 Fed., p. 9. I n  Chicago d E.  R. C'o. zs. 
P o n a ,  191 Fed., 687, Judge  IIollister says : "'L'he only kind of k ~ ~ o v l e d g e  
which, on the ground of assunlption of risk, u ill bar a recovery is actual 
(or  constructive) kno~vledge." 

Speaking to a similar question, in Jones 1 ? ,  R. R., 176 iY. C., 1). 26-1, 
the present C'kief Just ice  makes the following observation : ('Whila the  
law in question (Federal Enlployers' Liability Act) clerirly recognizes 
assumption of risk as a defense in certain iilstances, undel section 4 such 
a position is absolutely inhibited in cases where the ~io la t io l i  of a Fetl- 
eral statute, cnacted for the protection of tht. employees, coi~trihutcd to 
the in jury  or death of employee; and by correct dedustion from tlie 
ternis and meanilig of section 1, making railroads er~gagetl as common 
carriers of interstate comnierce liable in daniages for ir~,luries or death 
caused by the negligcncc of their officers, agents, or employees, tlie neg- 
ligence of fellowservants is withdrawn from the class of assu~llecl risks 
in cases of unusual and instant negligence, and under circunistancts 
which afforded the injured employee no opportunity to k11ow of the con- 
ditions or appreciate the attendant dangers. This doctrune of assump- 
tion of risk is based upon knowletlge or a fa i r  a11d reaqonable oppor- 
tunity to know, and usually this knowledge and opporturiity must 'conic 
in time to be of use.' 26 Cyc., p. 1202, citing 160 Intl., 1,. 383." 

-\gain, in Chesapeake cE. Ohio Ry .  T .  De A t l y ,  241 U. S., 311, it is 
said : "An employee is not bonnd to exercise care to diicover cxtraor- 
dinary dangers arising from the negligence of tlie emp10:ier or of those 
for whose conduct tlie employer is responsible, but may assume that the 
elilployer or his  agents haye exercised propw care with respect to his 
safety until notified to the contrary, unless the want of care and the  
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danger are so obrious that  an ordinarily careful person, under the cir- 
cumstances, would observe and appreciate them." 

B y  the common law, the employee assumes the risks normally incident 
to the occupation in which he voluntarily engages; other and extraor- 
dinary risks, and those due to the employer's negligence, he does not 
assume until made aware of them, or until they become so obrious and 
immediately dangerous that  an  ordinarily prudent man would observe 
and appreciate them; in either or both of which cases lie does assume 
them if he  continue in the  employment, without objection or without 
obtaining from tlle employer an  assurance tha t  the matter will be rerne- 
died; but if he receive such an  assurance ( the  dangers being both obvi- 
ous and imminent), then, pending the performance of the promise, the 
employee, i n  ordinary cases, does not assume the special risk. Of course, 
if the dangers be so imminent that  no ordinarily prudent man, under 
the circumstances, would rely upon such promise, then he would assume 
the risk, even pending the performance of such promise. AT. 1'. ( I .  R. 
Co. v. IVhite, 238 U. S., 507; b'eaboard v. Horton, 233 U. S., 492;  Gila 
Valley, etc., By. v. Hall ,  232 LT. S., 94 ;  Gaddy u. R. R., 175 N. C., 515. 

I n  Horton v. R. R., 175 x. C., 472, the difference in principle hetween 
assumption of risk, xhich  arises out of contract, and contributory neg- 
ligence, which arises out of tort, is stated as follows: i'Alssumetl risk is 
founded upon the knowledge of the employee, either actual or construc- 
tixe, of tlie risks to he encountered, and his co~rsent to take the chance of 
in jury  therefrom. Contributory negligence implies niicconduct, the 
doing of an iniprudent act by the injured party, or his dereliction in 
failing to take proper precaution for his personal safety. The  doctrine 
of assunled risk is founded upon contract, while contributory ricgligcnce 
is solely a matter of conduct." See, also, upon this subject, C'i~lc~nnafi 
X. 0. & 1'. P. Ry. C'o. 2'. Thompson, 236 Fed., 1 (opinion by Judge 
Cochran) ; Chicago & E. R. Co. v. Ponn,  191 Fed., 682 (opinion by 
Judge Hollistcr) ; Sar ramore  T .  Cl~cc land  C'. C.  & Sf. L. Ry. Co., 96 
Fed., 298 (opinion by Jurl,qe Taf t )  ; Sf. Louis C'ordage Co. 1%. X i l l e r ,  
126 Fed., 493 (opinion by Judge Sanborn).  

Under tlle facts of the present case, we think the question of assuinp- 
tion of risk was properly left to the jury, as this is a matter mhicli the 
defendant must plead and prove. Lloyd c.  R. R., 166 S. C., 24; Dorscff 
v. Nfg .  Co., 131 C., 11. 261. 

"In a clear case the question of assumption of risk by the employee is 
one of law for the court, but wlicre there is doubt as to the facts or as  
to the inferences to be dralvn from them, it becomes a question for the 
jury. T o  preclude a recovery on that ground, it must appear that  the 
employee knew and appreciated, or should h a r e  known and appreciated, 
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the danger to which he was exposed, and in case of doubt that is for 
the jury. . . . The burden of proof as to the assumption of risk is 
upon the defendant; and where there is any doubt as to the facts, or 
inferences to be drawn from them, the question is for th13 jury." M'all- 
ing, J., in Falyk v. Penn. R. R. Co., 100 Atl. (Pa.) ,  961. 

I n  Kanawha & M. R. Co. v. Kerse, 239 U.  S., 581 (613 L. Ed., 448)) 
it was held that the trial court should not be charged with error in 
refusing to take the question of assumption of risk from the jury in an 
action under the Federal Employers' Liability Act, unlecm the evidence, 
tending to show such assumption of risk came from un~mpeached wit- 
nesses, was clear and free from contradiction. 

The next assignment of error, strongly relied upon by the defendant, 
and which we have experienced some difficulty in arriving at a satisfac- 
tory conclusion as to what disposition should be made of it, is the excep- 
tion directed to the following portion of the charge : 

"The measure of damage is the present cash value of the future bene- 
fits of which the beneficiaries, widow and children of the deceased, were 
deprived by his death, making adequate allowance, according to the cir- 
cumstances, for the earning power of money. The measure of damages, 
then, is the present value of the net pecuniary worth of the deceased, 
to be ascertained by deducting the cost of his own living and expendi- 
tures from the gross income, based upon his life expectancy. As a basis 
on which to enable the jury to make their estimate, it I S  competent to 
show, and for you to consider, the age of the deceased, his prospects in 
life, his character, his industry and skill, the ability he had of making 
money, the business in  which he was employed-the end of it all being 
to enable the jury to fix upon that net income which might be reason- 
ably expected if death had not ensued, and thus arrive at the pecuniary 
worth of the deceased to his family. I n  arriving at  his ife expectancy, 
you will consider the mortuary tables that have been called to your 
attention, but you are not bound by them." 

This instruction, standing alone, would seem to fall under the objec- 
tion pointed out in Gerow v. R. R., ante, 76. But in at  least two 
other places in the charge, just before and after the above excerpt, his 
Honor instructed the jury, and reiterated the statement, that the action 
was brought for the benefit of the widow and children, and that the 
damages should be limited to the present cash value of such benefits as 
the widow and children had lost, or might reasonably expect to lose, on 
account of the death of the deceased. Taking the charge in its entirety, 
we are constrained to believe that the above excerpt, which forms the 
basis of one of defendant's exceptions, should not be held for reversible 
error on the present record. I t  is now settled law that the charge of 
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the court must be considered and examined by us, riot disconnectedly, 
but as a whole, or at least the whole of what mas said regarding any 
special phase of the case or the law. The losing party will not be per- 
mitted to select detached portions of the charge, even if i n  themselves 
subject to criticism, and assign errors as to them, when, if considered 
with other portions, they are readily explained and the charge in its 
entirety appears to be correct. Each portion of the charge must be 
considered with reference to what precedes and follows it. I n  other 
words, i t  must be taken in its setting. The  charge should be viewed 
contextually and not disjointedly. Any other rule would be unjust, 
both to the tr ial  judge and to the parties. Exum v.  Lynch, ante, 392. 

The rule for the admeasurement of damages for wrongful death, in 
cases arising under the Federal Employers' Liability Act, differs accord- 
ing to the relation between the parties for whose benefit the action is 
brought and the deceased employee, "according as the action is brought 
for the benefit of the husband, wife, minor child or parent of minor 
child, for  the loss of services or support to which the beneficiary was 
legally entitled, or is  brought for the benefit of a person whose damages 
consist only in the loss of a prospective benefit to which he  was not 
legally entitled." Michigan Central R. Co. v. Breeland, 227 U .  S., 59. 

Under our statute (C. S., 160), giving a right of action for wrongful 
death, the damages are based upon the present worth of the net pecu- 
niary value of the life of the deceased (Horton v. R. R., 175 N. C., 
477), while under the Federal Employers' Liability Act the damages 
recoverable are  based upon the pecuniary loss sustained by the beneficia- 
ries. The  measure of such damages, under the Federal statute, is what 
the beneficiaries named in  the statute, or any of them, and no one else, 
necessarily lose, i n  or by the death of the plaintiff's intestate; and in. 
ascertaining these damages the jury is a t  liberty to take into considera- 
tion the age, health, and expectancy of life of the deceased, his earning 
capacity, his mode of treatment to his family, and the amount contrib- 
uted out of his wages to their support, and calculate from these facts 
the amount the beneficiaries have lost, or  may reasonably expect to lose, 
on account of the death of the deceased. I rv in  v. R. R., 164 N. C., 5. 

The  damages recoverable are limited to the present cash value, or 
present worth, of such loss as results to the beneficiaries, occasioned by 
their being deprived of a reasonable expectation of pecuniary benefit by 
the wrongful death of the injured employee. The  amount is limited to 
the financial loss thus sustained. Chesapeake d2 Ohio Ry. v. Kelly, 241 
U.  S., 485; Dooley v. R. R., 163 N. C., 463. 

I n  h'ashville, e t c . ~ R .  Co. v. Anderson, 134 Tenn., 666, a case arising 
under the Federal Employers' Liability Act, i t  was held that  the dam- 
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ages to be awarded in  favor of a widow and minor children should 
include such sum as the widow might reasonably expect to receive from 
her husband for support, and such a sum as the children might reason- 
ably expect to receive from their father for support during their 
minority. 

On 5 April,  1910, Congress amended the act in question by adding 
the following section : 

"Sec. 9. Tha t  any right of action given by this act to ,i person suffer- 
ing  in jury  shall survive to his or  her personal representative, for the 
benefit of the surviving widow or husband and children of such em- 
ployee, and, if none, then of such employee's parents, a n j ,  if none, then 
of the next of kin dependent upon such employee; but in such cases 
there shall be only one recovery for the same injury." 

KO change was made in section 1, ~vhich  is, in part, as follo~vs: 
"Every common carrier by railroad, while engaging in commerce 

between any of the several States or Territories, . . . shall be liable 
in damages to any person suffering in jury  while he is employed by such 
carrier in such commerce, or, in case of the death of s u ~ h  employee, to 
his or her personal representative, for the benefit of the surviving widow 
o r  husband and children of such employee, and, if none, then of such 
employee's parents, and, if none, then of the next of kin dependent upon 
such employee, for such in jury  or death, resulting in whole or in par t  
from the negligence of any of the officers, agents, or employees of such 
carrier, or by reason of any defect or  insufficiency, due to its negligence, 
i n  its cars, engines, appliances, machinery, track, road-bed, works, boats, 
wharves, or other equipment." 

I t  will be observed that  this first section provides for two distinct 
rights of action-one arising to the injured employee to caompensate him 
for his persoual loss and suffering, where the injuries are  not immedi- 
ately fa ta l ;  and the other to his personal representative for the pecu- 
niary loss sustained by the designated relatives, where the injuries im- 
mediately or ultimately result in death. Without abrogating or cur- 
tailing either right of action, the new section ( 0 )  provides in terms 
that  the right given to the injured person "shall survive" to his per- 
sonal representative "for the benefit of" the same relatives in  whose 
behalf the other right of action is given in section 1. St. Louis R. Iron 
N t .  Ry. v. Craft ,  237 U. S., 648. 

I n  the last case just cited it was held that, under tl-e Federal Em-  
ployers' Liability Act, as amended in 1910, the personal representative 
of a fatally injured employee might recover the pecuniaiy loss resulting 
to the beneficiaries, and also for the pain arid suffering endured by the 
deceased from the time of receiving the fatal  injufies to  the moment of 
final dissolution. "But, to avoid any misapprehension," the Court was 
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careful to say, "it is well to observe that  tlie case is close to the border 
line, for such pain and suffering as are substantially contemporal~eous 
with death, or mere incidents to it,  as also the short periods of insensi- 
bility nhich sonletimes interrene between fatal  injuries and death, 
afford no basis for a separate estimation or award of daniages nlitler 
statutes like that whicli is eontrollir~g here." And, further referring to 
the two separate grountls of r e c o ~ e r y  : ",lltliougli originatil~g in the 
same wrongful act or neglert, the t n o  claims are quite distinct, no part 
of either being embraced in the otlier. One is for the wrong to the 
injured persoil, and is colifined to his persoslal loss and suffering hrforc 
he died, nhi le  the otlier is for tlle wrong to the benefic-iaries and is con- 
fined to their pecuniary loss through liis death. One begins nliere the 
otlier enils, and a recovery upon both in the same action is not a tloublr 
rt,covery for a single wrong, but a single recowry for a doublc wrong." 

r 7 l h i s  matter is of no special moment here, but it mag 1 ) ~  ~ r e l l  not to 
o~ erlook it in tlealirlg ~ \ - i t h  some of our former clecisio~~s on the subject. 
Fo r  this reason, attention is  called to the amendment, because, ili this 
recpec't, as ill othrrs. tlir Federal lan is differmt from the State law. 
BolitL 7.. R. R., 138 IT. C., 370. I n  th s  present case plaintiff's illtestate 
~ v a s  killed almost inst:t~itly, arid tlie circumstances liere disclosctl afford 
no basis for an  estimation or a\\ ard of dan~ages in additioli to tlic pecu- 
niary loss r ~ w l t i n g  to tlie beneficiaries through the dcatli of the d rc t~awl .  
Grccrt -Yorthern Ry. Co. P .  ( ' a p i t o l  l ' m r n f  C'n., 242 r. S., 144. 

Where tlie issue of contributory neglige~lce i.; allsncred in f a lo r  of 
the defentiant and against tlic plaintiff, as it is hcw, ant1 thc nt3gligelicc. 
of the defendant does not conrist in tlle ~ i o l a t i o n  of any l a v  of Co~iqrcss 
enacteci for tlic safety of ernplogees, tlie doctrine of co r~ ipa ra t i~  e ~iegli- 
gelice is to br applied in tlic assessment of damages. Dav i s  I . .  I:. E..  
17.3 S. C., 6-18. The  Federal statute expressly proritles: "Tlie fact 
that  tlie employee may have been guilty of contributory ~iegligence shall 
not bar a recorery, hut the damages shall be dimiiiisli~cl by the jury in 
proportion to the amount of negligence attributable to such cinployee," 
etc. 

I n  identical language, our Sta te  statute ((2. S., 3467) also proritles: 
"In all actiolis hereafter brought against any coninlon carrier by railroad 
to recover damages for personal in jury  to an  employee, or where such 
injuries ha re  resulted in liis death, the fact that  the employee may ha re  
heen guilty of contributory negligence sliall not bar a recowry, but the 
damages shall be diminished bg the jury in prol)ortion to the amount 
of negligence attributable to such emplogee : Prol~icled, 11 olccl>er, that  no 
such employee who may be injured or killed shall he held to have bem 
guilty of contributory negligence i11 any case where the violation by 
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such common carrier of any statute enacted for the safety of employees 
contributed to the injury or death of such employee." 

So, under both statutes, Federal and State, in acticns brought by 
employees or their personal representatives against common carriers by 
railroad, to recover damages for personal injuries to the employee, or 
where such injuries have resulted in death, the negligence of the plaintiff 
or of the deceased employee is not a bar to a recovery, but it goes by way 
of diminution of damages in proportion to the negligence of the 
employee, as compared with the combined negligence of himself and the 
defendant; or, in other words, the carrier is to be excnerated to the 
amount of the causal negligence attributable to the em~loyee. That is 
to say, if the carrier and the employee should both be found guilty of 
negligence in an equal degree, which contributed to the injury-the 
negligences being equal-the jury should reduce the damages one-half. 
I f  it should be found that the employee was guilty of more negligence 
than the railroad company, then the damages should be d minished more 
than one-half. I f  it should be found that the employee was guilty of 
less negligence than the defendant company, then the damages should 
not be reduced as much as one-half. Irvin v.  R. R., 164 N .  CI., 14. 
Or, to state it differently: When the causal negligence is partly attribu- 
table to the injured employee and partly attributable to the defendant 
carrier, the plaintiff cannot recover full damages, or all the damages 
sustained by the employee or his beneficiaries, but only a proportional 
or fractional part thereof. The amount mhich the plaintiff may recover 
is to bear the same ratio, or proportion, to the full amount of damages 
sustained as the negligence attributable to the defendarlt bears to the 
entire negligence, or combined negligences, attributable to both. I t  is the 
purpose of both statutes to abrigaie the common-law r d e ,  completely 
exonerating the defendant from liabilitv in such a case, and to substitute - 
a new rule, confining the exoneration to a proportiond part of the 
damages, corresponding to the amount of negligence attributable to the 
employee. Xondou  v. N .  Y .  R. Co., 223 U. S., 1 ;  Tilgl~man v. R. R., 
1 6 i  N.  C., 171; Renn v. R. R., 170 N. C., 128; Kennegt v. R. R., 165 
N .  C.. 99. 

A careful examination of the remaining exceptions leaves us with 
the impression that they should be resolved in favor of the validity of 
the trial and that such can be done without violating any Legal principle. 

The record presents no prejudicial or reversible error, hence the 
verdict and judgment will be upheld. 

No error. 
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STATE v. J O H N  GODETTE. 

(Fi led  29 October, 1924.) 

1. Appeal  a n d  Error-Objections a n d  Exceptions-Briefs. 
Esceptions not mentioned in the  a ~ ~ l ~ e l l a n t ' s  brief a r e  deemed abandoned 

on appeal to  tlie Supreme Court, under the  rule. 

2. Const i tu t ional  Law-Cl.imina1 Lalv-Arrests-\X1arrants. 
The first ten amendments to the  Constitution of the  United States a r e  

in recognition of the principles of the  organic law a s  previously existing 
in England, the  four th  amendmeiit requiring \varrants to be issuetl up011 
probable cause applying only to  criminal ac t io l~s  in the  Federal  ( 'ourts,  
and the  due-l~rocess clause. etc.., of the  Fi f th  Amendment. relating to the  
orderly procedure in t h e  Sta te  courts. The first ten amenclmeilts alllily 
only t o  the  Federal  Government. 

3. Sam-Statutes-Turlington Act,. 
The  provisions of the  Turlington Act, Public Laws of 1023, permitting 

the  seizure of intoxicating liquor being nnla\vfully transported and of the 
conveyance in which i t  is  being done, when the  officer sees o r  hns absolute 
knowletlge t h a t  there is  intoxicating liquor in such vehicle, do not c~jlltro- 
reiie t he  l~rovisions of the  S t a t e  Coiistitution, Art .  I, s e a .  11 and 1:. 

4. Same-Evidence-Quest ions  f o r  J u r y .  

Where there is evidence t h a t  acting upon information previou<ly 
recei~-ed t h a t  intoxicating liquors a r e  being u n l a \ ~ f u l l y  transported,  t he  
proper officers of the  law lie in wai t  for and follow automobile<, and cnn 
see containers and smell the  liquor, they have a r ieht  to a r r e \ t  without 
war ran t  and  seize the  rehicle. 

5. Same-Officers-Cnlawfnl Acts. 
The ar res t  by the officer of t he  law of the  defendant without a warrant ,  

while unlawfully transporting intoxicating liquor, being valid u i~i ler  the  
provisions of our  s ta tu te ,  i t  may  not successfully be maintained t h a t  
evidmce thereof should have bee11 excluded, and t h a t  uyon a tr ial  fo r  
unlawfully transporting liquors under the  Turlington Act, his motioii for  
r~orisuit ulmn tlie evidence found therein should have becn grtuited. 

AITEAT, by defendant from Danir l s ,  J . ,  a n d  a jury, at J u n e  Term, 
1924, of CRAVEIY. 

Attorney-General  X a n n i n g  and  Assis tant  At torney-General  S a s h  for 
t h e  S ta te .  

E r n e s t  ,If. Green and  TV. B. R. G u i o n  for d e f e n d a n f .  

CLARRSOS, J. The defendant was convicted in the court bclow of 
aiding and abetting in the transportation of intoxicating liquors and 
sentenced to be confined in the common jail of Craven County for a 
period of 18 months, to be assigned to the county roads. 
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T l i ~ r e  are thir ty exceptions a i d  assignments of error made by defend- 
ant in the case on apl~eal .  The  brief is confined to a di:;cussion of the 

A - 
validity of the eridence obtained from an  examination of an automobile 
n-hicli contained liquor without a searcli warrant. The  o-her esceptions 
are  deemed to be abandoned. Rules of Practice in the Supren~e  Court, 
par t  of Rulc 28 (185 N. C., p. 798)) is as  follows: "Exxptions in the 
rc.cord not set out ill appellant's brief, or in support of ~ ~ l i i c h  110 reason 
or argument is stated or authority c i t d ,  nil1 be taken as abaudoned by 
him." Bank c. Smith,  IS6 N. C., 11. 640. 

At the close of the State's eride~ice, "the defendant again renewed his 
objevtion to the testimo~iy of the officers acquired throig ' l  the unlanful  
search antl especially pleat1 the protection of tlie Federal Cons t i t u t io~~  
in particular the 4th and 5th amendments; the Constitution of the 
Sta te  of Nor th  Carolina, Art .  I, sees. 11 antl 1.5, and chapter 1 of the 
Public IJan s of 1923; nlored to strike out all such questio 1s and answers 
and mored that  tlie action be dismissed; that  the jury be instructed thnt 
if they found from tlie eridence the facts to be as twtified by the 
witnesses they should return a rerdict of not guilty." 

The court below orerruled tlie motion and the defendant excepted. .it 
the close of all the eridence, the defendant renewed his inotion and all 
of his objections, ~vhich  were overruled, and defendant excepted. Tlierc 
was a rerdict of guilty and from the judgment pronouncec the defendant 
excepted and assigned error, i n  accordance with the eswptions taken, 
and appealed to the Supreme Court. 

This brings us to consider the law and the el-idence in the case. 
Const., of U. S., 4th L\nicndment, is as follows: ('The right of the 

people to be secure in their persons, houses, papers, and effects, against 
uurcasonable searches and seizures. s1i:dl not be violatec. and no n-ar- 
rants shall issue but upon probable cause, supported by oath or affirma- 
tion and particularly describing tlie place to he searched and the persons 
or tliiugs to be seized.'' 

Tllr 5th Amendment to the Constitution of Viiitetl States, is as fol- 
l o m :  "No person shall be held to answer for a capital or otherwise 
infamous crime, uuless on a presentment or indictment of a grand jury, 
csccpt in cases arising in  the land or naval forces, or in th. militia, when 
in actual service in time of n-ar or public danger; nor shall any person 
be subject for the same offense to be twice put in jeopsrdy of life or 
l imb; nor shall be compelled in any criminal case to be a +tness against 
himself, nor be deprived of life, liberty or property, ~ r i t h c ~ u t  due process 
of law;  nor shall private property be takeu for public use without just 
compensation." 

Article I. see. 11 of the Constitution of North Carolina. is as fol- 
lows: "In all criminal prosecutions every man has the right to be 
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informed of the accusation against him and to confront the accusers and 
witnesses nit11 other testimony, and to have counsel for his defense and 
not be compelled to g i ~ e  evidence against himself or to pay costs, jail 
fees, or l~eccssary x i t l ~ r s s  fees of the defense, udess  found guilty." 

Article I, scc. 15, supra, is as follows: "General warrants, nhereby 
any officer or messenger niay be commanded to search places, without 
evidence of tlie act committed, or to seize any person or persons not 
named, ~vliose offense is not particularly described antl supported by 
evideiice, are dangerous to liberty and ought not to be granted." 

The  Lrgislature of this State, Public L a w  1023, ch. 1, sec. 6 (passed 
what is kno~vn as the Turlington or Conformity Act) ill part ,  is as fol- 
lon-s: "TT'lien anv officer of the law shall d i sco~cr  anv person in the act . 
of transporting, in violation of the lan., intoxicating liquor in any 
wagon, buggy, automobile, na t e r  or air  craft, or othrr  vehicle, i t  shall 
be his duty to seize any antl all i11toxic:lting liquor found therein being 
transported contrary to law. Whenever intoxicating liquor transported 
or possessed illegally shall bc seized hy ail officcr he shall take possession 
of the vehicle and team or automobile, boat, air  or na ter  craft, or any 
other conveyance, arid shall arrest any person in charge thereof." I'm- 
vision is made for the owner to give bond with sureties for return of 
property on day of trial to abide judgmerit of court, etc., and the follon- 
ing proriso is in the section: " l '~ov ider7 ,  tliat liotliing in this section 
shall be cor~strued to authorize any officer to search any automobile or 
other ~ e h i c l e  or baggage of m y  person without a search ~va r ran t  duly 
issued, cxcept where the officer sev or has absolute pcrsoiial knowledge 
tliat there is intoxicating liquor in such vehicle or baggage." 

The Constitutions of the Uuitetl States and S o r t h  Carolina are the 
fundamental and organic laws of our land. The  court.: slioulcl he rare- 
fu l  to uphold the provisions. 

The  defendant in his brief says: "The General Asqcnihly of Kortli 
Carolina, still true to the ideals of the fathers, inrertcd thc above 
proviso" ill what is kiiotrn as tlie Turlinptoii or Conformity Art, s u p - a .  

The  question p resen td :  T a s  the tc~stiniony of the officers and the 
intoxicating liquor seized adniissible without a search w a r r a r ~ t ?  TTTc are 
of the opinion that hot11 werc admissible. 

W e  mui t  cor~sirlrr the eritlcnce. The  solicitor of the Fi f th  Judicial 
District, Jessc H. Davis, employed a detccti~e,  E. 11. Gattis, to work 
i n  Craven arid Carteret counties, and obtain evidence looking towards 
the breaking up of the u i ~ l a n f u l  nianufacture arid sale of liquor. The  
detective mas cooperating with the Federal prohibition agents. Pr ior  to 
the day Godette, the defendant, was arrested the detective saw the 
defendant and one Ward at a still. I n  a conversation lie heard Godette 
say he  was to deliver a load the next night a t  9 o'clock in Kew Bern. 
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On this and other information he had as to who was going to bring it,  
he informed the solicitor, the morning before the night the defendant 
was arrested, and notified the solicitor to get his men ready and look 
out. Gattis testified that  there was not only Godette, bui five cars from 
Raleigh down there. "I knew I could clean up the whole gang." H e  told 
Solicitor Davis about the five cars from Raleigh and that  they would 
buy it a t  wholesale in 100 gallon lots. 

That  night, 20 September, 1923, the Solicitor Jesse H. Davis, E. H. 
Gattis, Capt. Ed.  Belangia, chief of police of New Bern;  Lt. Gus 
Jpock, a policeman; Deputy Sheriff Bill Whitford and Roy Manning, 
District U. S. marshal, went to the Neuse River tlridge about 7 
o'clock and waited. About 9 o'clock, two cars came upon the bridge, one 
behind the other. John Godette, the defendant, cam(. along in his 
Cadillac car driving slow, and close behind him, about 25 yards was a 
Buick car. Captain Belangia, Marshal Manning and Lieutenant Ipock 
were in Xanning's car. I t  was turned around and time across the 
bridge and went u p  South Front Street and followed behind the two 
cars ( the  Buick and Cadillac). They went up  South Front Street to 
Spring Street and turned into Spring Street, then up to Kew South, 
then into German Street. When they came u p  about midway German 
Street, the Buick was parked on the left-hand side. TWO people were 
in the car trying to start  it, and as Captain Belangia and Deputy 
Manning got close to the car, they jumped out and ran  The  Cadillac 
had also stopped about 30 feet away, just across the street. B y  the time 
the officers got to the Buick, the two people had made their escape. 
Some one remarked ('Stop the Cadillac." Ipock hollerel to the driver 
to stop and fired on the ground, and the Cadillac left a t  a rapid speed, 
but returned in 5 or 10 minutes. Captain Belangia said lie did not have 
personal knowledge that  liquor was in the Iluick car, h~ could not tell 
as i t  passed him, but it looked like it mas loaded. Mrhen defendant 
returned he  stopped his car opposite, and Captain Belangia "told him 
to consider himself under arrest, and he said 'all right."' Captain 
Belangia testified: "I asked him if the  Buick was his car and he said 
'I don't know, I will have to go see.' H e  got out of the Cadillac went 
over to the Buick and behind it looking a t  it and said, 'Yes, sir, that  
is my car.' H e  said that  it had been missing two or three days." Captain 
Belangia was asked: 

"Q. Was there anything in the Buick car to your knowledge? Aliswer : 
'Well, it  smelt like whiskey.' 

"Q. DO you know how much there mas in i t ?  Snswei-: (Eighty-nine 
gallons.' " 

Lieutenant Ipock testified, in pa r t :  "I was with the party on the 
bridge. W e  were there waiting for some cars. We h a l  been talking 
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about whiskey haulers. 1 was standing by the automobile when John 
( the  defendant) came along with his car, and right behind it,  as near 
as it could follow, was this Buick car. I t  was loaded with something 
and there was a few of the coi~tainers that  were not covered that I could 
see. . . . We saw the Buick stop in  front  of George Carter's 
house. W e  drore u p  beside this car and I told them to halt, but they 
rolled right out from under the wheel and lcft. This was a short 
distance from the defendant's car. I fired on the ground, but these two 
men kept going. Godette left at a rapid rate of speed, but later returned. 
. . . I was in  uniform which had bright brass buttons on it. 
. , . The  moon was shining brightly and the defendant was 
approaching with full lights in front of me. H e  could have recognized 
me. I did not undertake to stop i t  nor did I undertake to stop the 
second car. Both cars were running r e ry  slowly about as slow as they 
generally go a t  any time. I did not see nor did I have absolute personal 
knonledge that the second car contained liquor. I know that  it contained 
kegs, but 1 did riot know what was in the kegs. I did not smell it. 
I did not smell it  when i t  passed. I have never examined the kegs to 
see what they contained, but when we searched the Buick the odor 
p r o ~ e d  that  the kegs contained whiskey. I did not shoot a t  the defendant. 
I shot a t  the ground. I was trying to hold the two men that  ran from 
the Buick car. Solicitor Davis was standing by our Ford  car when 
the defendant passed us on the bridge. No one commanded the defend- 
ant  to stop, and none of us had a search warrant  or any other kind 
of warrant for the defendant." 

A11 the officers there knew the defendant and the defendant knew all 
of them. 

Deputy Will Whitford, testified: "I could see the top of the kegs, 
but I coald not smell anything.'' 

Fo r  the purposes of trial, defendant's counsel admitted that  the Buick 
car contained whiskcy. I t  was admitted by the State that  no search 
warrant had been sworn out for searching said car. 

S. H. Fowler, a witness for defendant, testified: "The Buick car 
was in very poor condition. I t  was an  old $1,700 car that  had been sold 
to Godette for $350." 

I t  will be noted that defendant calls to his aid the 4th and 5th 
amendments to the Constitution of the United States, and cites the 
cases of Gouled c .  C. S., 255 U. S., p. 296 and Amos v. U.  S., 255 U. S., 
p. 313. V e  do not think those cases are  applicable to the  facts in this 
case. These amendments apply only to the fi'ederal Goucrnment. They 
are  persuasive, and should be, but not binding. 

"A11 of the amendments proposed by the first session of Congress, 
consisting of the first ten, were intended to apply only to the Federal 
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Government, and not as restrictions on the State governments. They 
mere not intended to lay down any novel principles of government, but 
simply to embody certain guaranties and immunities inherited from our 
English ancestors and from tirne immemorial." Const. of U. S., dnno.  
(1923), p. 521, citing numerous authorities. 

The U. S. Court, in Brown v. ATezu Jersey, 175 U. S., 175, citing 
numerous authorities, says: "The first ten amendments to  the Federal 
Constitution contain no restrictions on the powers of the State, but mere 
intended to operate solely on the Federal Government." Ensign v. 
Pennsylvania, 227 U .  S., p. 592. S. u.  Camp2rel1, 182 N.  C., p. 911. This  
case was taken to the Supreme Court of the United Stztes on x r i t  of 
error and affirmed. 262 U. S., p. 728; S. v. Pimmons, 183 N. C., p. 684. 

"It  is however, necessary, to observe the  substan ial distinction 
between the F i f th  Amendment, which is obligatory only on the United 
States, and the Fourteenth Amendment, which is obligatory only on the 
states. T h e  limitation in  the former is 'without due p r o c w  of law.' I n  
the Fourteenth Amendment this limitation is accompanied with a prohi- 
bition of the denial of the 'equal protection of the laws.' " U. S. v. S e w  
York ,  etc. R. Go., 165 Fed., 742. "This amendment only announces and 
reaffirms the ancient principles of the common law, and prevents them 
from being unjustly invaded by the power of' the Federa Government." 
Xorth Carolina v. Vamierford, 35 Fed., 282. 

111 Traux c. Corrigan (257 U .  S., 312) the Court, consi~lering the rela- 
tions of this and the equal-protection clauses, says, in general: "The 
phrase, 'due process of law,' is, in terms, extended to the States by this 
amendment. As applied to the States the guaranty adds nothing to the 
right of one citizen against another, but simply prevents any eiicroach- 
ment by the Sta te  upon the fundamental rights which l d o n g  to (.very 
citizen. 'Due process of law,' as here used, r13fers to the lam of the land 
in each State, deriving its authority from the inherent and reserved 
powers of the State, exerted within the limits of the fun  lamental prin- 
ciples of liberty and justice underlying our civil and political institu- 
tions. What  is due process of lax- in the respective State is regulated 
and (leternlined by the law of each State, and this amendrient in no n a y  
undertakes to control the power of a State to determine by what process 
legal rights may be asserted or legal obligations enforcec., provided the 
method of procedure adopted for these purposes gives rewonable notice 
and affords a fa i r  opportunity to be heard before the issues are decided. 
The  courts mill interfere with Sta te  action on the ground that  it is 
repllgnant to this clause only where fundamental r ig l t s  have been 
denied." Const. of U.- S., Anno. (1923), pp. 633, 634, citing nunwrous 
authorities. 
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111 Sort11 Carolitla it has long been the lan that  :I pliysirnl fact or 
conditioil which n a s  brought out by thc illegal action of an officer may 
be gireli in CT idcnce agaiiist the clcfcl~tlal~t. 3. c. (/i.ul/ntrl, 74 X. (1.) 
646 (prisoner compelled by offictw to put ilioe ill track). This caw has 
beeu a p p r o ~ e d  in many decisions sillre, i~icluiling S. i .  J lul l t t te ,  125 
N. Cl., 725, x1iic.h case n a s  affirmed ill the Uliitrd States Supreme Court 
011 v r i t  of error i n  ,llalletf L ~ .  ,Torth C'cirolina, 181 T. S., :,\!I; dY. 1 % .  

l'liompson I61  N. C., 635 arid A'. r .  A\ e ~ r l l ~ ,  175 N. C'., 731. There arc 
quite :L number of courts that  dlsagree wit11 the principle establiilird by 
S. u.  Gral~ain,  supra. Seine of these tlecisions are cited by the cl(~ft~lldant 
in his brief. We do not think the actioli of t 11~  ofticers ~ l l ( g a l  i ~ i  thr  
present case. 

?he h g u a g c  of the Col~forrnity A\ct of thls State, supia,  i i  p l a i ~  : 
that n hell ally ofierr of the 1:1w sliall tliscoi er ally ptrbon tr:~nql)orti~lg 
or poswssiil~g liquor ill r iolat io~i of lax ,  that 13 nhen he i t t s  or has 
absolute personal lino~\ledge, the liquor and vehicle shall he m7etl alitl 
the perw11 ill cllargc. arr t  sted. 

The  officer call :rrrebt ( I )  nlieli he ices thr~  11quor; ( 2 )  \\11('11 1i(' 11as 
absolute p e r s o l d  hnovledge. The  latter is defined in the l an .  1 1 1  9 Gray 
Mash., 871, "I<~~onlcdgc,  being a firm belief." I n  Il ( s t  L .  Ilotrtr 111s. ( ' 0 .  

((2. (2.) 18 Fed., 6, it n a, liel(1: " P e r \ o ~ ~ a l  k l i o ~ ~  letlge-hllo~: ledge of 
the truth in rcgartl to a p:irtlcular fact or :lllcg:rtio~i, v111r11 1. original, 
and does not dcpend on i~~for i i la t ion  or hearsay." 

This absolute l)ersoi~:rl knonledgf~ car1 Ire acquircd th iougl~  tlic inlsc 
of seeing, l ~ i w i l ~ g .  i~lielllilg, t : l \ t i~~g  or touchil~g 111 Ul,~lielilorc O I I  

Prohibition (1923)  p. 332, it is snit1 : "Under the Federal as ui.11 as tht. 
State btatuteri, to justify search aud s e i 7 u 1 ~ ~  or : ~ r r ~ \ t  \\lthout narr:111t 
the officer nlust h a ~ e  ilirwt persoual h~io~lctlgc. ,  tlirougli hi.; Ilearing, 
sight or other sense of the corrin~iisioil of the crime by tlic arm-iil.  13ut 
~t is not necessary that 11e should actnall) iee the contrat)alitl hquor. 
. . . (supra, 11. 334.) I f  an officer sees intoxicating llquor being 
loaded or1 an autor~iohile he call t h e r c ~ ~ r ) o l ~  seize thc velllcle and arrclit 
the person n 110 has put licpor on it,  n~itl other palpable coi~tlitio~is might 
authorize siinilar action, as phil i ly seeing the licjuor leaking from n 
x el~icle ill xl l irh it 15 Iwiiig t r :~~ l s l~or t (d .  ~~(211 a leak exte~ltl~llg i t i ~ l f  111)011 
the public higlin ay a l ~ d  the sl)irits sprcatling tllcrnsel\ PS anti their odor 
along the road. . . . (supra, p. 335.) Where the prohibition 
enforcmlclit officers ht~licl\ e oil a c c o ~ ~ n t  of t l ~ e  coni1uc.t of thr clt fc~~itlarlt 
that he is eiigngtd in transporting liquor illegallj, t h y  m : ~ y  act nitllout 
a search narrant .  So nhcre  t11c officers are infornlttl by n witilts.: that  
the tlefrndant had p l a c ~ d  in liir autornobilc a hottle coritainiilg a fluid 
that looked like whiskey, m ~ t l  stopped ill front of :I hotel and n v ~ l t  to 
the proprietor and tried to st711 it, :ind had a large box ill thr  car corered 
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up, and thc officers on receipt of this information go to the car and 
uncover the box and find whiskey t h c ~ e ,  they are justified in arresting 
the defendant and seizing the car ant1 the whiskey. The  court in this 
casc points out that  the prohibition of the Fourth ,\inendinerit is against 
all unreasonable searches and seizures, and whether such search and 
seizure is or is not uiireasoiiable n ~ u s t  be determined ac~cording to the 
facts of the particular case, aiid in this casc the actions O F  the defendant 
were of then~selres enougli to justify the officers in b e l ~ e ~ i n g  that  the 
defendant was at the time actually engaged in tranf,portiiig liquor 
illegally. L a m b e r t  c. U .  S., 282 Fed., 413." I n  that  case i t  was said:  - " 

"They were therefore justified in arresting him and in sf,izing the auto- 
mobile by means of which he  was rommitting the offense-just as peace 
officers may lawfully arrest thugs and burglars, when tl-eir actions are 
such as to reasoilably lead the officers to believe that  t h y  are actually 
engaged in a criminal act, without giving the criiniiials t m e  and oppor- 
tunity to escape while the officers go away to make ap,plication for a 
warrant." A s h  1 % .  I?. S . ,  Fed. Rep., vol. 299, p. 277 (20 May, 1924). 

I n  Blakemore on Prohibition, supra , 'p .  337, it is said:  "Where the 
Federal officers saw a truck loaded-~vi thbarre ls  about to start from a 
brcwery and suspected that  the truck contained real bel:r and stopped 
it and tested i t  and found that  it was beer aiid seized it,  the court holds 
that  the action was legal although without any search marraut. The  
court lays down the rule that  if the Federal officers, f rcm the exercise 
of their own scnses, coupled with information from sou..ces so reliable 
that  a prudent and careful person having due rcgard for the rights of 
others would act thereon, h a l e  reasonable and probable cause to believe 
that an  offense of unlawful transportation is being cominitted in their 
presence aiid h a ~ e  no opportunity to obtain a warrant, tl-ey may arrest, 
search and seize. The  Court distinguishes this case from the Gouled 
case, as here the seizure was not merely of evidence kut the  se izure  
here  i s  of con t raband .  (I tal ics ours.) IT. S. v. Z i l s i n g e r ,  281 Fed., 
685." I n  distinguishing the Gouled case, supra, the late lamented C l a r k ,  
C. J., in S .  c. S i m m o n s ,  s u p r a ,  p. 686, takes the same view. 

I t  is imperative that  officers of thc law should obey the law, but 
nothing does more to undermine orderly govtwiment than that those in 
authority, being unmindful of their duty to society, fail to enforce the 
law. We have a contentioil here, made by defendant, that  the officers 
of the law failed to observe the law. We think the position taken is not 
borne out or justified by the record. 

The  most responsible law officer of the district, the solicitor, finds that  
there is  a "gang" ( the  language of the witness) handling contraband 
l iquor .  H e  employed a detective and the detective infcrms him that  
a t  a still they are hauling the liquor out in 100 gallon loads-five cars 
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from Raleigh. That  from v h a t  hc heard and on information obtained, 
Godette, the defendarit, was to deliver a load at 9 o'clock in Nen- Beru 
on a certain night. Thc  solicitor liad the officers of tlie law to be in 
waiting at the r e u s e  R i ~ e r  bridge. T rue  to tlie ir~formation given, 
Godette, leading the way in a Cadillac, had trailing him in his Buick 
car two negroes n i t h  89 gallons of liquor. T h e  officers let the two 
machines pass and follo~ved. Wheli they got n d w a y  of Gcrnlal~ Street 
in New Bern these bold violators of the law had parked tlic Buick in 
the heart of the city and were trying to start it ,  and, as tlie officers 
came near tlie car, they jumped out and ran. The  chief of police qaid: 
"Well, it  smelt like vhiskey." As the Ruick car passed him it looked 
like i t  was loaded. Lieutenant Ipock, as the Buick passed, said lie could 
see i t  was loaded with something and he could see a few of the corltaiiicrs 
that lwre  riot covered. The officers could see the load and containers arid 
smell the liquor. What more absolute pcrsonal knowledge, under the law, 
could they have? The Buick occupants fled, so did the drfcndant. H e  
returnctl and adrnitted that  it was hi3 Buick. I t  had 89 gallons of liquor 
in it, that n a s  trailing his Cadillac. arid the chief of police arrested him 
without xiarrant for a id i i~g slid abetting in transporting liquor. The  
officials had a right under the law to seize the contraband liquor and 
arrest the defendant without warrant uiider the facts arid circunistances 
of this case. Godette, in violation of the laws of his country, arid the 
jury found, was aiding and abetting i11 the transportation of contraband 
liquor, that  by common knowlcclge is impure, poisonous and deadly, 
destructire of home, health and happiness. 

As this case is  of some importance, l ie  have discussed tlie law fully. 
I t  is to be noted, hov-erer, that  the two occupaiits of the Buick car, 
that  liad the  contraband liquor in  it, fled and abandoned it. The  officers' 
search then of the car, under such conditions, could, v e  tliiiilr, in no 
sense offend against the Constitution or statutes of North Carolina. 

From the record there n7as abundant evidence to go to tlie jury as to 
the guilt of tlie defendant. W e  can find 

Ko error. 

(Filed 5 Norember, 1024.) 

Wills-Equity-Conversion-Descent and Distribution. 
Whether lands directed by the testator to be sold shall be regarded as 

personalty in !\hole or in part, under the doctrine of equitable conversion, 
clepends upon his intent as gathered from his will: and a direction that 
his executor sell certain of his lands to pay his debts, and should a sur- 
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plus re~naili to 113y i t  in certain amounts to tlesignated bmeficiaries, evi- 
dc11cc.s his intent that the full proceeds of the sale aliould be regarded 
as l~ersonalty, and after satisfyiug the bequests, the rerminder, as per- 
s~mnlty, is suhjcct to the n1)prol)riate canon of distribution. 

APPEAL by plaintiff from GratEy, J., at  March Term, 1324, of TITa~;~. 
John Parish made a will devisiiig a lot on West Edenton Street in tlie 

city of Raleigh to his wife for her natural  life and a t  hcr death to his  
daughter Mary Parisli. Oil the death of lier mother X a r y  Parish became 
the sole owner; and 011 18 December, 1020, she died leav ng a will, the 
tliird item of which is as follows: 

"My will and desire is that  the house and lot I irlllr'lited from my 
father John  Henry  Parish,  316 West Edenton Street, shall be sold by 
my executor or his successor and the debts owing to ILK collected, a i d  
if thcro sl~ould be any surplus over aud above the p a y n ~ e i ~ t  of debts that 
such surplus shall he divided as fo l lom:  T o  my bclovrll couein Miss 
Mollie J. Parish of Saiita Illla, California, one liundred dollars. To my 
beloved cousin James R. Lhhfo rd  of I'ortagel ill?, Xew Madrid County, 
IlSissouri, one l~ui~tlret l  dollars. T o  my beloved cousin Vally 13. Watson 
of Portagerille, lTew 31Zadrid County, Missouri, one l~untlred dollars. 
T o  niy belo~etl  cousin P t r cy  TVatso~~ of I'ortagcvillc~, S e n  Matlricl 
County, l h s o u r i ,  now deceased, olie hundrtd clollar~ to be cqu:illy 
divided aillong hi:: heirs. T o  my brloved c o u ~ i n  Mrs. E n ~ l n a  J .  Wood- 
ward, twenty-fire dollars. 'Po my beloved cousin Iowa S. I 'ar ish,  twenty- 
fire dollars all both of Raleigli, S. C. T o  n ~ y  helovetl cousin Sarn 11. 
Parish of Portsmouth, TTn.. twenty-fire dollars. T o  the First  Baptist 
Church one huriclred dollars. To niy beloved friend Nrs .  G .  F. IZelinedy, 
twenty-five dollars. To illy beloved friend ,[lice Ball, fift:. dollars, each 
of Raleigh, S. C." 

Six of tlie defendants arc heirs a t  law of the testatris 011 her mother's 
side; the petitioner and all the other defendalits are heirs a t  la\\- 011 her  
fathcr's side. The proporty on West Edenton Street was <old a i d  there 
remains i11 the l ia~ids of the esecutors $3,565.01 after dcductii~g the  
legacies set out in the tliird item of tlie will. l 'hc testatrix was ~iever  
married. Slie tlicrl leaving ilcitller father nor i ~ ~ o t h e r ,  brother 110s qister, 
uncle nor aunt. Thc  fourth canon of descents is as f o l l o w :  "011 failure 
of lineal descendants, and wllere the inhcri tai~ce has beru trnnamittetl by 
descent froin an anct.stor, or has been tleri~ctl by gift, titvise or scttle- 
ment from :LII ancestor, to whom the persou thus atlva~iccd would, in the 
event of such ancestor's death, have been the heir or ant, of the heirs, 
the inheritance shall descend to the next collateral relations, capable 
of inheriting, of the person last seized, who were of the blood of such 
ancestor, subject to the tn-o precwling rules." C. S., 1654, Rule I. 
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Tlie judgrner~t directs the clerk, after deducting costs and an  attorney's 
fee, to pay the fund ($3,363.01) to the next of kin of the testatrix both 
on the father's side :md on the ~~iot l ie r ' s  side in the prol~or t io i~s  thereill 
set out. The  plaintiff excepted and appealed. 

J o h n  11.'. Hinsdale  for p1aintii;t'. 
-1lantliny d X a n n ~ n g  f o r  relators o n  mother 's  side. 

L h ~ n r s ,  J. By equitable cotirersion is meant a chauge of property 
from real into personal, or from persolial into real, not actually taking 
placc, but presuiued to exist ouly by coiistructioii or i~itciithticnt of 
equity. Bispharn7s Pr in .  Fq. ,  see. 307; DucX r ~ v r f h  21. Jordan ,  138 S. C., 
521;  ,l/cIvcr u. JIcRznncy ,  154 hT. C., 393. The appellant does not deli!- 
that  tlie testatrix tlirected an  equitable co l~vc r~ iou  illto pcrzorinlty of 
the house a i d  lot on West Etle~itori Street;  but qhe c o ~ i t e ~ ~ t l s  t l ~ a t  tlie 
conversion Tvas litnited to the purpose of paying the specific becjnebtb set 
forth in the third item of the nil1 mid that  tlie portion of the fuud 
remnil~ing after satisfyiug t h e  lcgacies should be treatcd :I\ real ~ \ t n t e  
subject to de~olut ion  as preqcrihed by the fourth carroll of tlcwwts. She  
insists that  as the roll\ trsioli n as iliteiidcd for a ~pecificd purpow and 
this purpose was fulfilled there n a s  a resulti~ig trust in the surplus 
of the fund which passed to tlie heir as realty. But this l~riiiciplc docs 
not apply nhcn a contrary purpose is clearly indicated by the devise. 
,Ifter discusiing the English doctriiic Bisp11:un says: "In tlic TVuited 
States the rule uiidcr consideration has not r e c ~ i ~ e ( 1  a con~truction so 
favorable to  the heir. I n  Craig c. L ~ s J l e  it n as said to he v t t l c t l ,  'that, if 
the iritcnt of the testator appears to l i : ~ ~  been to qtanlp u l ~ o i ~  tho pro- 
ceeds of the land tlescrihed to he sold the quality of pclwnalty, uot only 
to s u b s e r ~ e  the particular purposes of the ~vil l ,  hut to d l  intcilts. the 
claim of the heir a t  law to a resulting trust is defeated, and the estate 
is  considered to bc personal.' I t  n as accordingly held that tlic blcudi~lg 
of the proceeds of the realty n i t h  tlle persori:llty, so as to form a common 
fund, for  all tlle purposes of tlie will, thougl~ it ihould 11appen that  some 
of them fail, will render the conversion ab~olutc." P r in .  of Eq. ,  \w. 318. 

This Court applied the priuciple in l ' hz fer  71. CIIPS,  139 (I., 141, 
in  which Al len ,  J., said : "The will of Xrs .  Phifer  bequeaths aud d e ~  ises 
personal and real property, ill trust, with parer to sell, ni thout mnhing 
any distinction hetveen the tn o kinds of property, which is c~ idencc of 
an intention to coilrert the whole to personalty (IIzr~l- 1 % .  L\'l"i?n, 29 A. D., 
52))  and it directs the application of tlie proceeds, which indicates a 
purpose for all to be sold. The pencral <cope of thc d l ,  evarniucd by 
itself and nithout reference to the facts n o r  alleged, suggest, that the 
testatrix thought i t  would be nceessary to sell the whole, and that she 
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disposed of i t  f o r  t h a t  purpose, which would be a conrersion. Ford l j .  

Ford, 2 Am. St., 124 ;  Lent  v. Hozcard, 89 N. Y., 169." 
A careful  consideration of t h e  derise  i n  question coni,inces us  t h a t  

t h e  testatr ix  intended to effect a conrersion of t h e  p rcper ty  fo r  t h e  
purpose of dis t r ibut ing t h e  proceeds among her  next of k i n  both on h e r  
father 's side a ~ i d  on her  mother's. S h e  directed t h a t  her debts be col- 
lected, t h a t  t h e  lot be sold and  if a surplus should remain  clver and  abore  
t h e  paynient of debts such surplus should be distributed among her  
legatees. I t  was her  obvious purpose to  dispose of t h e  en t i re  proceeds 
of the  sale as  personal p roper ty ;  f o r  she manifest ly  did not contemplate 
t h e  disposition of a n y  p a r t  of t h e  surplus a s  real  estate. 

T h e  judgment  is 
Affirmed. 

-- 

RIERCHAKTS NATIONAL BANK v. C'AROIJNA BROOM COBIPASP ET AL. 

(Filed 5 November, 1924.) 

1. Judgments-Verdict-Appeal a n d  Error .  
A judgment upon the verdict of the jury upon issues raised by the 

pleadings which are  not determinative of the controversy between the 
parties, is erroneously entered. 

2. Same--Bills and  Notes--Mortgages. 
A bank sued upon a note it  had received for borrowed money secured 

with a chattel mortgage given to the maker by another as  collateral, and 
one of the defendants pleaded and offered evidence tendin:. to show that 
lie \\-as an innocent purchaser of the mortgaged property: Held, a verdict 
in favor of plaintiff bank on the issurs of the indebtedness of its bor- 
roner, tlie value of tlie mortgaged property, and nhe th t r  the plaintiff 
waq a holder of the chattel mortgage in due course, was insufficient to  
sustain the judgment in plaintiff's favor. 

3. Same-Instructions-Directing Verdict. 
W'liere a bank in its action against the maker of a note seeks to have 

the property described in a chattel mortgage made by anoth1.r and received 
hy it as  collateral, sold, and the proceeds applied to the payment of its 
note, and one of tlie defendants in possession pleads and offers evidence 
to show that  he is  the owner of the property by purchase, i t  is  reversible 
error for the trial judge to instruct the jury that upon the evidence, if 
beliercd, tlie hank was the holder of the mortgaqe in dull course, when 
it is conflicting as  to n-hether the bank acquired the mortgage before it 
was due. 

4. P1eadings-Issues-Instructio1~~-.4ppeal and  Error .  

Issues not raised by the pleadings should not be submi t t~d  to the jury, 
hut if the issue is  submitted, reversible error in the instructions thereon 
will warrant a new trial. 
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A \ ~ ~ ~ , ~ r ,  by deferldarit, IIowell, from G r a d y ,  J., at April Term, 1924, 
of TVArrF;. 

Plaintiff alleges that  on I 7  Ju ly ,  1932, defendaiit, Caroliua Broom 
Conipaiiy, a So r t l i  Carolina corporation, executed, and defendants, 
George W. Byars, W. F. Brower and TV. 1%. Crisco, endorsed a note, 
payable to the order of the Merrharits Katiorml Bank, for $1,500, due 
and payable on 1 September, 1923; that said note has not beell paid. 

Plaintiff' further alleges that  at thc date of the esecution of said 
iiotc, d e f ~ n t l a i ~ t ,  Carolina Broom Company, depo5itcd nit11 plaintiff, as 
security for the payment of same, a chattel mortgage on all the personal 
property of said company, which had heen duly recorded; that bx virtue 
of said chattel mortgage it is 11ow the onner anti eutitlecl to the possrssio~~ 
of the property described in said mortgage; that said property is now 
ill the possessionof defendant, I. L. Honell, who has rcfuscd to surrender 
the same upon demand of plaintiff. 

Defel~darits, other than I. L. Howell, filed no answer; defeiida~it 
Howell, ill his answer, admitted that  the property was iri his possession, 
allegii~g that he bought the same from the endorsers of the note set out 
ill the complaint, without notice of the claim of the plaiiitiff ; lie denied 
that  plaintiff n7as the owner or entitlcd to possessioii of the property. 

The  issues submitted to the jury, with answers thereto are as follows: 
"1. I n  what amount, if anything, are defendants, Geo. NT. Byars, 

W. H. Crisco, W. 3'. Brower and Carolina Broom Company indebted to 
plaintiff on the note sued o n ?  Answer: '$1,500, with interest from 
1 September, 1922.' 

"2. What  was the value of the personal property described in the 
chattel mortgage on the date of seizure under claim and delivery? 
Answer : '$3,000.' 

'(3. I s  the plaintiff the holder in duc course of the chattel mortgage 
referred to in the complaint ? Answer : 'Yes.' " 

K o  exception appears in the case on appeal to these issues, nor does 
it appeal: that any other issue was tendered by defendant. 

~ u d ~ m d n t  was rendered upoil this verdict that  plaintiff recover of 
defendants, Carolina Broom Company, Geo. TV. Byars and TT. F. 
Brower (drfeildant Crisco not having been served with summons) 
primarily the sum of $1,500, interest and costs, and of defendants, I. L. 
Hoxvell and S. 11. Powell, surety on his undertaking for the replevy of 
the personal property, seized by the sheriff under a u r i t  of claim and 
delivery issued in this action, the sum of three thousand dollars, to 
be discharged upon the payment of $1,500, interest and costs, their 
liability for said sum being declared secondary. 

From this judgment defendant, I. L. Howell, appealed. 
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Albert L. Cox and Carroll TV. Weathers for plainti f .  
B. Ray Olive and S .  Droxn Shephe~td fur defendant. 

CONNOR, J. The  court instructed the jury that  if they found the facts 
to be as testified by all the witnesses they should answer the first issue, 
"$1,500, with interest from 1 September, 1922"; the second issue, 
"$3,000"; and the third issue "Yes." Defendant excepted to this instruc- 
tion and assigns same as error. Defendant also excepted to the judgment 
signed, and assigns same as error. 

The  vital issue between plaintiff and defwdant,  I. I.. Howell, was 
not submitted to the jury. There is no admission in the pleadings or in 
the record which determines the issue raised by the all?gation in the 
complaint that  plaintiff is the owner and entitled to pomession of the 
property, and the denial i n  the answer of defendant Honell. With  this 
material allegation denied by the answer, and not passed upon by the 
jury, no judgment can be entered in this action. The  controversy 
between the parties with respect to this issue has not been and could 
not be determined by the answers to the issues submittec. The  verdict 
is insufficient to support a judgment, for  no facts are found determina- 
tive of this controrersy. This  is a defect upon the record which is 
presented to this Court for review by the appeal, and although no excep- 
tion appears to h a r e  been taken to the issues as submitted and no other 
issue tendered by appellant, a new tr ial  must be ordered. Upon the 
pleadings, an  issue must be submitted to and answered by the jury, 
substantially as follows: 

"Is plaintiff the owner and entitled to possession of the personal 
property described in the chattel mortgage, as alleged in tl-e complaint 1" 
S t ~ a u s s  v .  TTrilmington, 129 N .  C., 99;  Hatcher v. DabZw, 133 N. C., 
241; Pearce v. Fisher, 133 N. C., 335; Xpruill v.  Davenport, 178 1'. C., 
366. 

As there must be a new t r ia l  of this action, i t  may be needless to 
discuss or pass upon the assignments of error made by defendant. How- 
ever, me deem it proper to consider the exception to the instruction of 
the court that  if the jury finds the facts to be as testified to by all the 
witnesses they should answer the third issue "Yes." 

The  chattel mortgage relied upon by plaintiff to support its allegation 
of ownership of the property described in  the complaint, was executed 
by the Carolina Broom Company, a corporation, on 2 March 1920, to 
31. A. Griffin, J. G. Jacobs and M. R. Medlin to secure a note payable to 
them for $2,500, due 1 June,  1920; this mortgage was transferred with- 
out recourse by the payees to George W. Byars, p r e s i d e ~ t  of the  cor- 
poration on 7 July,  1921 and on that  date credits aggregating $2,669.30, 
dated 24 July,  1920, 8 September, 1920, 12 September, 1920 and 7 July,  
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1921  71ere e~idorsed thereou; on 4 October, 1021 the Cnrohnx B r o o n ~  
Compaliy n as dissol~ ed ; tlie note upoil n hlcli this action 11 as brought 
v a s  executed oil 17  July,  1022, and when the chattel mortgage was 
deposited 111th plaintiit, as no\\ a p p e ~ ~ r s  from the eIltlence, the debt 
sccurcd tl~clreby n a s  lollg pa,t due and the mortgage itsclt Aoned that  
p a j ~ n e i i t d ~ a c l  beell nlacle thcreori aggregatlllg $2,669..10. There ii 

el idcllce that tlie $l,S00 liote, dated 1 7  July,  1'322, n n s  111 reucn a1 of 
a uotc tlieretofore cxccutecl l,y the llinkers p u ~ ~ b l e  to the l)la~iitiff but 
t l m e  1s 110 eviticnre of the tlntc oil nhicli tllc o r ig i~ i ,~ l  ~lidebtctl~icss to 
the p l a n ~ t ~ f f  n as coi~trncted. 

Th t r c  nu5 error 111 the illstructloil of the court with rcspect to the 
tlilrd issue. '1'111s i a su~ ,  h o x e ~ e r ,  is not rai-td by the plcadii~gs and 
bhould not be sublil~tted upon the new trial. 

s e l l  t ~ l d l .  

Corporations - 1)ecds and Conveyances - Debtor and Creditor - Dis- 
tribution of l~nlltls-Juilg~~~ents. 

CIVIL A( ,rIoX, triwl before D( r ( 1 1 ,  .I., a11cl :I jury, at X : I ~  Tt rm.  1024. 
of B ~ a r - I  oicr. 

The  action is l ) r i~~c ipa l ly  for the pur1,ose of recorcring of dc~fer~tlurlts, 
the officers and (hec to r \  of the I':rnilico Coopcrnge Conipany, tlie propor- 
tiormtc par t  of a iutlgnie~lt hcltl by plaintiff ayali~st  saitl tlcft~~~tl:riit 
conlpany by reason of the alleged vrorlgful di\trilmtion of the as-cts of 
tlofendant corporariol~ to pl:~intifl"s prcjutlicc. tlir close of the 
eridencc, on motion, there TKIS j ~ d g n ~ e i l t  of nonwit  ant1 plall~rifi,  1~11 ills 
duly excepted, appealed. 
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W a r d  & Grimes  for plaintiff .  
S .  C.  Bragaw for Pamlico Cooperage Co.; Smal l ,  illacLg:an & R o d m a n  

for S a t i o n a l  Veneer  Co., defendants.  

HOKE, C. J. I t  appears from the allegations and admissions in the  
pleadings and from the evidence offered on the tr ial  that  In 1919, plain- 
tiff, having a claim against the Pamlico Cooperage Compmy, instituted 
suit to recover same in the  District Court of the United States in the  
Eastern District of North Carolina, and in April,  1982, recovered a 
judgment thereon, which said judgment is still due and unpaid. That  i n  
1920, the defendant, the Pamlico Cooperage Company, sold and con- 
veyed its entire interests and property for $109,000.00, t 1e conveyance 
being made first to defendant, W. B. Simmons, acting in the matter  
for defendant, the National Veneer Company, and who later conveyed 
same to the Veneer Company, which said company has paid the purchase 
price in  full. That  the  said Pamlico Company, was practically insolvent, 
the sale being made with a view of paying off its indebtedness and going 
out of business, and the defendants, its officers and directors, in the 
management a i d  control of its affairs, having received said purchase 
money, and with full knowledge or notice of plaintiff's claim, applied 
and distributed the entire purchase price to the payment a1 d satisfaction 
of said company's existent indebtedness other than plaintiff's claim, and 
for the greater part  of which said officers and directors ve re  liable as  
endorsers on the company's notes. 

On these the facts chiefly pertinent, and undisputed so "ar as we can 
discover, there is, in our opinion, nothing to justify or ulshold further 
recovery against the Veneer Company, the purchaser. The  Pamlico 
Company, being a t  the time a going concern, the defendant, the Veneer 
Company, having bought and paid the purchase price, rio f a r  as  ap- 
pears the full value of the property, and there being no evidence tend- 
ing to show any fraudulent or  ulterior purpose on its part, the title 
acquired is valid and it should be quit  of further obligation by reason 
of the transaction. B a n k  v. I lol l ingsworth,  143 N. C., p. 520; B a n k  11. 

Cot ton  illills, 115 N .  C., p. 507; Hancock v. Holbrook, 40 La. Anno., 
p. 53;  14  Corpus Juris ,  see. 3069. 

With regard to the disposition of the purchase price, homver ,  a differ- 
ent principle must prevail. For,  the corporation being insolvent or 
nearly so, this conveyance of its entire property with a view of going 
out of business amounted practically to a dissolution, and in such case 
tho rule of distribution encumbent upon i ts  directors and managers i s  
that  of equality among all of its creditors, and they acted in their own 
wrong when they distributed the entire assets among the other creditors, 
having full knowledge and notice of plaintiff's claim, assuredly so when 
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this \ \as  done for their own relief, and by paying off debts for x~liich 
they Mere personally liable. S tee l  C'o. z .  H a ~ d w a r e  C'o., 175 K. C., 11. 
-150; D r u g  Co.  c. U r u g  Co.,  173 IT. C., p. 502; TT'all V .  RoLlzrocX, 171 
N. C., p. 388; ,11cIcer v.  I I a r d r ~ a r e  Co., 1-14 N. C., p.  479; Tl'lzif- 
lock 1 ) .  A l e s a w l e r ,  160 N .  C., p. 479; I 'ender v. Xpe lgh t ,  158 n'. C., p. 
612; G r a h a n ~  r s .  C a m ,  130 X. C., p. 271; Tozcnsend L'. W z l l i a m s ,  117 
IT. C., p. 330; Hill c. L u m b e r  Co. ,  113 N .  C., pp. 173-177; D a r c y  v. 
F e r r y  C'o., 196 N. y., p. 99; Il 'atum v. Le igh ,  136 Ga., p. 791. 

111 the S tee l  case, s u p ~ a ,  the Court, i r ~  s p r a k i ~ ~ g  to tlie i jucst io~~, za111: 
"It  further appeared that  the iidivitlual tlefenclants, Derrilot S1le111n cll 
and B. C. Young, ne re  a t  that  time in acti \e  charge of tlic a f f a~r s  of 
defendant cornpaily and took pcrsolial lmrt 111 c l ~ r e c t i ~ ~ g  tht) cli,trilmt~on 
of the assets and making the paymelit as specified, and 011 tlitsc facts as 
acccpted by the jury and under the priliciplcs lieretofore stated, \ \ e  t l i i ~ ~ k  
that equahty arnoilg all t l ~ e  creclltors n a s  the correct rule of distril)ut~oii, 
and said defendants, in active managemei~t and control of the a,si,ts of 
an in so l~en t  corporation, coriliriitted a breach of legal duty in paying 
83 1-3 per cent on a debt of $15,000 in which defenda~it  Slierlinrll n a s  
already obligated as endorser, and thcy have been p r o p r l y  c h a r g d  I\ it11 
the sun1 required to bring the payments on plaintiff's claim to an 
amount e q u a l l i ~ ~ g  75 cents on the dollar, tlic d i ~ i d e n d  that  the asscts 
juitifietl." 

,lnd ill Grallavl  u.  C a n ,  suyrtr,  it  n u  said alliorlg o t l ~ t r  thing, : L ' h t  
creditors, nhether they are stockholders or not, sustain a d i f l ~ r i ~ ~ ~ t  rela- 
tion to the assets of the corporation :111d the corporation sust:~il~s a 
different rclation to them, and they ha\ e rights, n ith rcgartl to tlic. pay- 
rnent of debts that  stocliholderz as sucli do not ha le .  As tlli,) Iia\il 
no lien on the assets of tlic corporation for the l)ayme~it  of tlicir ~lcbti ,  
ancl 110 right to I i a ~ c  their dchts prefclrecl to t1io.e of other cwtl~torq, 
1101. to objert to the p a p e n t  of other creditors in preferenre to thc. 11:ly- 
melit of their debts (if thcy are  juit clrbts), if such paymerits are matle 
in good fai th a d  nithout fraud, u ~ ~ l i s s  tlle debts io ptaitl are tlnr to :r 
stockholder or officer of tlle corporation. MTliel~ this i i  tlic case, t 1 1 ~  law 
will not allon the stocliholders arid officers of the co rpora t io~~  to txke 
n t l ~  antage of their lii~onletlgc of the i n d ~  elit co~ltlition of tlic cao~~ct>ri1, 
a l ~ d  thcir power to use and control t l ~ c  asiets, to pay thcir ovli tl(,l~t, or 
to relieve tlicin from special lialilitics to tllc injury of other creditorq. 
B a n k  v. C o t t o n  J f i l l s ,  11.3 S.  C., p. 507; I1111 v. Lun tbcr  Co.,  113 S. C., 
p. 173, 2 1  L. R. A., p. 560, 37 h n .  St. Rep., 1). 621, as espl:~i~ied in 
B a n k  1%. C o t t o n  i l f i l l s ,  szipra; 5 Thonipson on Corporations, scc. 6503; 
7 Thompson, see. 8497." 

Applying these principles, the directors and managing officers in tlis- 
trihuting the cntire purchase riioney to dehts for nhicll they had Ilrcorne 

33-183 
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personally liable, and leaving plaintiff's claim unpaid a d  with nothing 
available for its payment, acted in  violation of plaintiff's legal rights as 
creditor of the company, and must be held liable for the proper propor- 
tionate par t  of plaintiff's claim. 

The  judgment of nonsuit will be set aside and the cause proceeded 
with in accord with this opinion. 

Reversed. 

hIcKISNIE BROTHERS COMPAIUT v. W'ILLIE F. WESTER. 

(Filed 5 November, 1924.) 

Limitation of Actions-Mutual Accounts-Directing VerdictEvidence. 
To bar an action to recover for goods sold and delivered under the 

provisions of C. S., 421, the two accounts must be muturd or reciprocal, 
ope11 or continuous, and current, or no time limit fixed by agreement, 
express or implied, with the balance to be determined by an adjustment 
of credit and debit; and when there is conflicting eridenc? as to whether 
the iten1 sued on was so related to other items upon whici the defendant 
relied it is reversible error for the judge to direct a verdict thereon if 
the jury believe the evidence. 

APPEAL by defendant from G r a d y ,  J., at  February Term, 1921, of 
FRANKLIN. 

The jury answered the  issues submitted to them as follcws: 
1. I n  what amount, if any, is defendant indebted to plaintiffs? 

Answer: $105 with interest. 
2. I s  plaintiff's cause of action barred by the statute of limitations? 

Answer : No. 
From judgment in favor of plaintiff and against defendant for $105 

with interest from 25 November, 1919, defendant appealed. Defendant's 
only exception is to the instruction of the Court upon the second issue. 

S. A .  Sewe l l  f o ~  plaintiffs. 
Ben T .  Ilolden a n d  E d a a r d  F. Griffin fo r  d e f e n d a ~ l t .  

COXNOR, J. The  court instructed the jury as follows: "If you believe 
all the evidence you mill answer the second issue 'No.' " 

On 25 Xovember, 1919, plaintiff and defendant exch~nged wagons, 
defendant agreeing to pay "boot money." There was a controversy 
betwren the parties, a t  the trial, as to the amount to be paid, but the 
j u r ~  has found that  defendant agreed to pay $105, as contended bp 
plaintiffs. Defendant testified and contended that  the jury should find, 
from the evidence, that  he paid the "boot money," the 1 ext day after 
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the trade, ill accordarice with the agreement, but the jury has found that  
defendant has not paid this money and tliat he is still indebted to plain- 
tiffs in the sum of $103, and judgment has been rendered against defend- 
ant  for this sum, with interest from the date of the trade. 

On  13 July ,  1920. plaintiff sold to defendant two trucks and charged 
defeiidalit, on their books, $30, the purchase price of the trucks. On  
10 Sovemhcr, 1920, p la i~~t i f f  credited defendant with $30, nllich defmd- 
ant ( ~ o ~ ~ t ~ l i d s  llc paid b,v check, oil which wwe written the words "for 
trucks." Uefenda~lt  contends that this surii was paid for the trucks and 
]lot on an account. 

On 1.5 March, 1921, defendant bought of plaintiffs four barrels of 
flour for $43, and 011 said date paid this sum to plaintiffs, who credited 
defendant on their books, with same. On 1 7  March, 1921, the flour 
v a s  dclirrred to defeirdant. and a debit for $43 "to 4 bbls. flour" was 

ff's hooks, thus balancing the credit item for this sum, 
of $105. the suin chargctl defendant 011 35 Souember, 
ill ~i agon trade." Tliese n ere the only tra~isactio~ls 

twtweei~ plaintiffs and defelidaiit from 22 Novembc~r, 1919. to thr  date 
of the summorir 111 this action, to wit, 11 June,  1923. 

Plaintiffs contend that  these transactions, entered on their books, 
show a C O L I ~ S C  of dealing xliich constitutes a mutual, open and current 
account, anti that  1)y C. S., 421, the cause of action upon tlie balance 
clue accrued a t  the (late of the last item, to wit, 17 March, 1921, and is 
therefore not barred by the statute of l m i i t a t i o ~ ~ s  : C'. S., 441 (1 ) .  

1)efentlant contendr that  these transactio~is were scparate and distinct, 
each being un r~ lu tcd  to a ~ l d  disco~iiirctecl froni tlie otllors; that the 
causp of at.tion upon tlie amount due for "difference in the wagon 
trad~' ,"  to n-it, $103, accrued 0x1 25 S o l  einlwr, 1910, and n as thereforr~ 
barred by tlir tliree YC:W \t:ltutci of Ilinitations 011 11 . T u ~ I P .  1923, 
the (late of tlie suiiimoi~s. 

Dcf~iidantq testified that on the datc of thcl u7agon trade, he told J I r .  
J lcKinii i t~ that lie had the riioiieg at h o ~ r i ~ ,  a i ~ d  noultl brlrig it to him 
tlie nest d:~y-tli:lt lie diJ  so-and that nl1c.n he paid the money to Mr. 
l f c I < i n n i ~  the latter told him that no receipt ~ v a s  necessary as i t  was 
a cash trarisartioii. lkfeiitlant further teytificd that all his tramactioris 
TI it11 plaintiff nere  on a c:rsh haqis. E:rcIi cretlit i11 the statellielit offered 
in evidence by plaintiffs, ~1l ic .h  iy a copy from their books, is for the 
csnct ainount of R t l ~ h i t  itenl, and the I)al:tn(~e   LIP is the exact a~noun t  
chargcd on 2.5 So~c11il)t.r. 1919. ns arnomlt duc for "boot nioney." 

There is ~ ~ , i r l e l i w  susraini~lg the conteiitions of plaintiffs; there is 
evidence sustaining the contention of dcfendant. There is error in the 
instruction to the jury tliat if thcg hcliered all the e d e n c c ,  they slloulri 
answer the second issue "No." 
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This  Court has  defined i n  Hollingsworth w. Allen, 176 N. C., 629, a 
"mutual, open and current account," within the meaning; of C. S., 421. 
I t  is only where there is  an  understanding or agreement, express or 
implied, from the nature of the  dealings between the parties, that  the 
items of an account shall be applied as payments upon other items, 
arising out of transactions that  are related to each other and not dis- " 
connected, that  the cause of action, for  the balance due, accrues a t  the  
date of the last item. Tho account must be mutual-that is, involving 
reciprocal rights and liabilities; open-that is, contempla1,e further deal- 
ings between the parties; and current-that is, running with no time 
limitations fixed by agreement, express or implied, wi;h the balance 
to be determined by an adjustment of credit and debit i t e n s ;  C. S., 421, 
applies only to such a n  account. 

There must be a 
New trial. 

STATE v. J E F F  BURKE. 

(Filed 5 November, 1924.) 

1. Intoxicating Liquor-Spirituous Liquor-Testimony of .Purchaser--In- 
structions-Evidence. 

Upon conflicting evidence in this case as to the transportation and 
unlawful sale of intoxicating liquor, wherein the purchas?r of the liquor 
has testified against the defendant without evidence of any promise or 
agreement, or of facts from which the same may be inferred, an instruc- 
tion held correct to that effect, and that the jury should take in con- 
sideration all the evidence in the case in reaching their verdict. 

2. Same--Orders-Sale of Vehicle Used in Unlawful Transportation- 
Appeal and Error. 

In this case an exception to the order of court directing the sale of 
defendant's automobile used in the unlawful transportation of liquor, is 
not sustained, the order not appearing of record in the aljpealed case, and 
the verdict ul)on the evidence sustaining an order of this, character. 

APPEAL by defendant from Sinclair, J. ,  at  J u n e  T m n ,  1924, of 
ALAUANCE. 

Verdict of guilty upon indictment charging defendant ~ v i t h  the sale, 
the transporting and the possession for sale, of intoxicating liquor. From 
judgment that  defendant be confined in the jail of dlamance County for 
four months to be assigned to work on the roads, defendant appealed. 

dtforney-General Xanning and Assistant Attorney-General S a s h  for  
the State. 

J o h n  J. Henderson for  defendant. 
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CONNOR, J. Defendant excepted to portions of tlie judge's charge to 
the jury, and aqsigns same as error. 

Defendant testified that on Saturday night before tlie S u n d v  riiorning 
on nhich lie n a s  arrested, he n a s  running an automobile for hire a t  
Burlington. H e  took T i l l  Bos~vell, who had an armful of packages, to 
his home. The  next morning Bosncll 'phoned to him that  he had left a 
package in tlie car the night bcfore. ,It Bosnell's request lie took tlie 
package ~rliicli he found in the car to Bos~vcll's home ant1  deli^ ered it 
to him. I t  n a s  lying on the floor of the car, wrapped in a nelvspaper arid 
looked like a f ru i t  jar. H e  did not know what n as in the package, and 
he did not ask Boswell about its contents. 

Boswell testified for the Sta te  that the package was a f ru i t  jar and that  
it contai~ird a half-gallon of liquor; that  lie paid defendant five dollars 
for the liquor. The  f ru i t  jar was wrapped in  a newspaper when defend- 
ant delivered it to him. The officers saw defendant deliver thc package 
to liim and later came to his houqe and he showed them the liquor. Tlicy 
did ]lot arrest him a t  the time, and did not tell him that  they nould 
not hur t  him if lie nould testify that  lie got the liquor from defendant. 
The  officers saw defendant in his car ~ v i t h  the package and saw defendarit 
deliver it to him and qaw him take it into his house. H e  later went 
before the justice of the peace, plead guilty and gave bond in the sun1 
of $230. 

We have examined the charge of the court and do not find that  the 
exceptions of defeildant are sustained. The  exception chiefly relied upon 
is to a portion of the charge as  follows: 

"There was something said in  the argument about an attempt to let 
Bosnell off. The court charges you there is no evidence in this case of 
any agree~ncrit or promise made to Boswell. I t  is the duty of the court 
to tell the jury that  nobody has a right to show any clemency to Boswell, 
except the court himself. Neither the solicitor nor the policeman h a l e  
any pover to make terms with any man conricted of crime. This is a 
matter for the court. 

"So, gentlenlen of tlie jury, you nil1 not consider any argument of 
this kind. You will take the evidence in this case, all the el idence, as 
it came from the nitnesses, upon the witness stand. I t  is your duty 
under oath to give each arid every part  of the evidence of each and 
excry witness such weight as you find it justly entitlcd to, after passing 
upon it,  and considering the reasonableness or unreasonablene~s of the 
testimony." 
h careful examination of all the evidence set out in the case on appeal 

fails to show any evidence of any prornise or agreement, or of any 
facts from which the jury could infer such promise or agreement, by the 
officers or any one to or with Boswell to induce him to testify against 
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the defendant. Indeed, he  is  corroborated by other witnesses upon all 
the essential matters in his testimony, except as to the mrchase from 
defendant of the liquor, and as to this he is corroborated by facts and 
circumstances clearly appearing from the evidence. 

Defendant also excepts to the order of his Honor, directing that  
defendant's automobile be sold. The  formal order is not set out in the 
record or i n  the  case on appeal. W e  find nothing in the case on appeal 
to sustain this exception, and no errors for which defendant is entitled 
to a new trial. 

N o  error. 

(Filed 5 November, 1924.) 

I. Pleadings-Demurer. 
Where a complaint liberally construed alleges facts sufficient to consti- 

tute a cause of action in any phase or aspect, it is 6;ood against a 
demurrer thereto. 

2. Wills-Devise-EstakeDefeasible Fee Simple. 
A devise of lands to testator's wife in'fee simple, with limitation over 

should she die intestate, vests in her, surviving her husbard, a fee-simple 
estate defeasible upon the happening of the contingene? of her dying 
intestate. 

3. S a m ~ R e s i d u a r y  Clauses. 
A wife took under the will of her husband his entire erkate, including 

lands, with certain specific exceptions, defeasible upon her dying intestate, 
and left a will specifically disposing of the same among numerous 
beneficiaries, aud by item V I I I ,  gave all that she had not mentioned to R., 
the nephew of her husband0and his wife, which included the land in 
dispute. Hcld ,  by a proper interpretation of the entire will, she died 
testate as to this land, and it did not go under a different item of the will 
to the heirs of both. 

L ~ P E A L  by defendants f ~ o m  Culvert, J. ,  at March 'I'wm, 1924, of 
NEW HANOVER. 

Plaintiffs are heirs a t  law of Joseph T. Foy and his  rife, Nora D. 
Foy. They allege that they, together with Mrs. R. K. Bryan and Henry  
S. Foy, who have refused to join them as parties plaintiff in this 
action, are the owners and entitled to the possession of eight lots or 
parcels of land, situate in the city of Wilmington and dei!cribed in the  
complaint; that  defendants are in the wrongful possession of said land, 
claiming the same as their own, and appropriating to their use all the 
profits and income therefrom. 



E'lailitiffs set out in  thc c.onil)lailit, fully a11t1 in  detail ,  the  facts  up011 
:vliich they base tlirir c lai l t~ to o~vlicr~l i i l i  of the w i d  land. I)efcndaiits 
(1(~11~11rr(vl :O t11(~ c ~ r l ~ l i l a i ~ ~ t .  fo r  tha t  -nliw f:rila to state a gotid and 
quffie~eiit c a ~ l s ~  of : ~ r t ~ o n  i l~~li l l r i t  d c f ~ ~ ~ i k a ~ l t ~ .  ill tha t  it  al)l)cars f rom tlic 

A .  

complaint,  a:ld t h e  n 111 of J o ~ e p h  '1'. Foy. r o l ) , ~  of nliic.11 is  attaclietl 
r l ~ t r t ~ t o ,  r~,arhri l  E a l ~ i t ~ i ~  &\, t h a t  S o r a  1) E'oy, n i f e  of Joseph T. Fay. 
TI-LLS gir('i1 1)y :;aid n,ill it11 :~bsolute  f c ~ - h i l j l e  rlst:lte ill sa id  lots of land,  
w1)jecr ti, he tlrfe:ite~i oltly ill the e ~ ( ~ ~ t t  tllc said S o r a  D. F o y  died 
~i i t t+tatc~,  a~lcl ill t l ~ r t ,  i 'artlicr, it appe,rrq f r o m  salt1 cor~lplaint  a ~ l d  t h e  
rl 111 of S o r a  I). Eq . a copy of 11 h ~ c l i  I S  :~ttni.hetl thereto, ~ i in rkr t l  
Exhibi t  R, that  thc  snld Sara L). For tlitl uot tlic intrs tate ,  but t h a t  
she Jied testate, and by l i r r  said last n ~ l l  a ~ i d  teitninent devised thc  lots 
of l a ~ l t l  t l r sc r~ le t l  irl t l l ~  c o l n p l a ~ ~ r t ,  to defentl:i~lt.. Xohert T,. F o y  n11d 
his n l f e ,  El izabeth -1. Eov. 

To tlie j u d g n ~ c n t  ol-erruling the  d e ~ n ~ v r e r ,  t lefe~~clants  duly o s { ~ y t e t i  
:mtl appealed therefrortl to tlie S I I ~ ~ I I I ~  C'onrt. T h e  ollly aqiiglilllent 
of error  i s  based upon tliiq exccptioii. 
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2. Joseph T .  Foy, by item V I I I  of said will, gave, devised and 
bequeathed "all the rest and residue of his (my)  estate of every nature, 
kind and description, to his (my)  beloved wife, Xora I). Foy, in fee 
simple and absolutely," subject, however, to the l imitat ims and direc- 
tions contained in item I X ,  which is as follows: 

"Item IX.  Should my wife die intestate after my  death, seized in fee 
simple, or absolutely, of any of the property herein clevisd to her, it is 
my wish and desire that  all of the property herein dwised and be- 
queathed to her and in which a t  the time of her death she has become 
vested by this will under the previous terms thereof, of an absolute 
or fee-simple estate, that  the same shall be divided between her heirs 
and my heirs-that is to say, the heirs of my wife shall be given one- 
half of the same, and my heirs the remaining one-half except R. L. 
Foy and as to him, he shall be excluded from any share if the remainder 
in the 'Home Place' and the Market Street store or the five thousand 
dollars shall become vested in him. The  heirs of my v i f e  shall take 
per stirpes and not per capita, and my heirs shall also take per stirpes 
and not per capita." 

3. Nora  D. Foy  survived Joseph T. Foy and died on 12 January ,  
1923; a t  the date of her death she was possessed of a large amount of 
personal property, consisting of household and kitchen furniture, books, 
jewelry, wearing apparel, and money and was the owner of one lot of 
land in the city of Wilmington, known as No. 710 South Third  Street, 
and eight lots of land, also situate in the city of Wilmington described 
in the complaint, the said eight lots of land having been devised to her 
by item V I I I  of the will of Joseph T. Foy, in fee, subject to the limita- 
tions and directions contained in item I X ,  as aforesaid. 

4. Kora  D. Foy, on 11 August, 1921, made and published her last 
will and testament, which was duly probated as a holograph will on 
26 January ,  1923; the first clause in said will is as follows: "Knowing 
the uncertainty of life, and being now in health and s t r m g  minded, I 
wish to make the following bequest of my  worldly belongings"; the 
will consists of thir ty items, and after appointing "my nephew, (by 
marriage) Robert L. Foy," as executor, she clirects that  her house and 
lot, known as No. 710 Third  Street, shall be sold, and that  the proceeds, 
together with money on deposit in the Wilmington S a v ! ' ~ g s  and Trust 
Company's Bank, shall be applied to the use of the '(Old Ladies' Home," 
corner of Ninth  and Princess streets, Wilmington, N. C!., and that  if 
said Old Ladies' Home shall ever be abolished, the money shall be given 
to Mary Josie Foy, daughter of F. 11. and M. D. Foy. 

She  then directs the payment of certain sums of money to persons 
named in the several items of said will, and after bequeathing articles 
of furniture, pictures, silverware, crockery, jewelry, weriring apparel, 
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books and heirlooms to various rrlatires, friends and servants, each 
legacy or bequest being specific and g i ~  ell to a definite narncd persou, 
she coliclutles the 30th and last iteni with these no rds :  ''Aill ~ l s c  that  
I ha re  11ot mentioned I g i ~  e to Robert L. Foy and his n if?, Elizahetli 
A. Foy, for their kind attention to rile during my lonely widowhood." 

5. Plaintiffs, together with Mrs. It. Ii. Bryan and Henry  S. Foy, w l ~ o  
hare  refused to join as parties plaintifi in this action, are heirs a t  law of 
Josepli T. Foy and his nife,  S o r a  D. Foy, and content1 that  S o r a  D. 
Foy, having died intestate as to tlie eight lots of land described in the 
coniplaint, the- ,  together with Xrs .  R. K. Bryan ant1 Henry S. Foy, 
are non- tlie owners and entitled to the possessiori of tlie said lots of lantl, 
under item IS of the last will and testament of Joseph T. Foy. 

6. Defel~tiants, Robert L. Foy and his wife, Elizahetli ,I. Foy, are 
now in possession of said lots of 1:~nd arid contend that S o r a  D. Foy, 
not har ing  died intestate, the fee-simple estate d e ~ i s e d  to lier in item 
TI11 of the will of Joseph T .  Fox, has not been defeated by the 
contingency as prorided in  item IS of said will, and that  having deviscd 
tlie said land by the 30th itrrn of her n ill to them, the plaintiffs are 
not tlic owners of or entitled to posstsiion of the said lots of land. 

B y  the residuary clause (item V I I I )  in his will, Joseph T .  Foy 
devised the eight lots of land, described in thc complaint, to S o r a  D. 
Foy, in fee simple; by the "limitations and directions" contained in 
item IS of said will, lier estate in fee simple was defeasible. upon the 
happening of the contingency as stated therein, to wit : ('Should she 
die intestate after my death, seized in fee simple or absolutely, of any 
of the property devised to her" in said item TIIT. Nora 1). Foy took 
an estate in fee simple in said lots of land, defeasible upon her dying, 
after the death of Jowph  T. Foy, intcstate. J'ellowes v.  Uur fey ,  163 
I\'. C., 303. This  ererit did riot happen, for shc did not die iuteqtate. 

PlnintifTs, as heirs of Joseph T. Foy and hi5 ~vife,  S o r a  I). Foy, took 
no part of or interest in the property t l e ~  iced ant1 bequeathed to S o r a  D. 
Foy, absolutely and in fee simple by itcm V I I I  of the will of Joseph T. 
Foy, for it n a s  the n ish  arid dcsirc. of Joseph T .  Foy, as expressed in 
item IS, that  the property which he gale,  devised nut1 brqueathetl, 
absolutely and in fee simple, to S o r a  D. Foy, should be clividecl hetnccn 
his heirs and her heirs only  in t h ~  event that  she died, after his dcath, 
intestate. 

Plaintiffs contend that  iteni IS should be conqtrued to defeat the fce- 
simple estate in the land, which rested in S o r a  D. Foy, by item TI11 
of tlic ni l l ,  if she died intestate as  t o  any of f h r  p r o p e ~ f l j  so de~ i sed  
to her. The  language in nliich the linlitation is expressed is not suscepti- 
ble of this construction. The  words "of any of the property" as shown 
by tlie context and the punctuation, are to be construed R S  folloning 
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the words "seized i11 fee simple or absolutely" and not the words 
('intestate after my death." This construction is s u p p o r t d  not oiily by 
the language of the item, but also by the intent of the testator as the 
same appears from the entire will. 

The  nlanifest purpose of Joseph T. Foy, as shown by i,he entire will, 
was to provide for and to secure, after his death, t h ~  support and 
coinfort of liis beloved n-ife. The uil l ,  in all its provisions, bears 
evidence of liis affection and tender solicitude for her. H e  gives to her 
all his property-his "Home Place" in Pender County, which lie had, 
in part, inherited from liis father, and, in part, purchased from his 
mother and brothers, tliat she might continue to live th l re  during her 
widowhood; his store building in the city of Wilmington, a few miles 
distant from his couiitry home, and which, doubtless, yielled an assured 
monthly income, and would, ill all probability, keep her supplied with 
ready money; these he gave to her for l i fe;  arid then all the rest and 
residue of his estate, of every nature, kind arid descriptioil, he gave 
to her in fee simple and absolutely, providing only that should she die 
intestate, thus showing no wish or desire to dispose of this property 
or any part  thereof, after lier death, it  was his wish and desire that this  
property should be divided between her heirs and his heirs. H e  thus 
leaves to her, tlie ultimate dispositioii of this property. She  could by 
dying intestate, defeat the absolute title to tlie pc~sonal  property and 
the fee-simple estate in the land given to her by her husl~and,  and thus 
effectuate the wish and desire of her husband, in that c ~ e n t ,  tliat the 
property be divided between lier heirs and his heirs. Shv could, by her 
will, devise and bequeath the property to such person or persons as she 
chose, or she could by making a will, prevent the h a p p e i ~ ~ n g  of tlie con- 
tingency upon wliich the wish and desire of' her husband was to take 
effect, and, making no devise or bequest of this property, leave it to go to 
her heirs and distributees. Her  absolute title to the personal property 
and her fee-simple estate in the land could be defeated o i ly  by her act. 

Nora D. Foy did not tlie in test at^; she left a ni l l ,  n r i t ~  ell by her own 
hand, which was duly probated. As exwutrix of her husl)and, she Irnew 
the contents of liis will, and knew the effect of her act in making a nil1 
upon her title to and estate ill the property lie liad given her. H e r  
husband's will bears internal evidence that  it was preparrd by a learned 
and skillful lawyer, w l ios~  name appears as one of the ~ i t n e s s e s  to its 
execution. I t  is a pernlissible i n f e r e n c ~  that after her hilsband7s death, 
she had sought and obtained the advice of her husband's attorney, in 
the discharge of her duties as executrix of this will, ar d was advised 
by him of the effect, in lax-, of her act in making a will, upon lier title 
to and estate in tlie property, given to her by her husband in his 
last will and testatment. 
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The contingency upon which the fee-simple estate of Xora  I>. Foy 
in arid to the eight lots of land was to be defeated, not having happened, 
at her death, these lots descended to her heirs a t  law unless she devised 
them in her last will and testaillent. 

Plaintiffs, some of whom are heirs a t  law of Nora D. E'oy, coiltend 
that  she did not devise the said lots of land, but died intestate as to them, 
and that  therefore such of the plaintiffs as are her heirs a t  lan are now 
the onners and entitled to the possession of the said lots. Defendants 
contend that  by the concluding nords  of her last ~i ill, she g a l e  mid 
derised these lots of land to Robert L. Foy arid his wife, Elizabeth 
A. Foy. 

A careful consideration of the facts involved in this contention lead 
us to the conclusion that  these lots of land are  included in the last 
clause of the will of S o r a  D. Foy, and are therefore given and devised 
to the tlefendants. H a l i n g  decided not to die intestate, she knrw that 
these lots ue re  included in her "worldly belongings"; she had not men- 
tioned them in any one of thc precedil~g thir ty items of her will, by 
which she had disposed of personal property and land. She  had giren 
to her "nephew by marriage," nhom she had appointed executor, 
"without bond, to carry out my requests i11 this will," and whose kindly 
attentions and aff'ectionate consideration during lier lonely widonhood 
she reinemhered, oiily her automobile, her livestock and her iron safe. 
We may well presume that  she wished to give to him and to his wife 
substantial and permanent eridence of hEr appreciation antl that n i t h  
this purpose, she g a l e  to them all else of her worldly belongings ~ ~ l i i c h  
she had not mentioned. 

The last nil1 antl testament of Xora D. Foy was written by her on 
I1 August, 1921, more than three years after tlie death of her hus- 
band. She  declares thcrcin that  it is her wish to makr "the fol- 
lowing bequest of my ~ io r ld ly  belongi~igs." She bequeathes p e r s o ~ ~ a l  
property and dirccts the sale of llcr lot of land ill T\Tiln~ingto~l and the 
dispositioli of the proceeds of the sale. She brcjueathes ~ a r i o u s  articles 
of personal property, el idcntly the accun~ulations of a lifetinic by a 
family of culture and vealth.  She  disposcs of nearly seven t h o u ~ a n d  
dollars in money and bonds. She  gives specific lcgacies to variouq 
relatires by name, stating their respecti\e relationships to her, some of 
thtx~n b ~ -  marriage. Tlicw are several references in the d l  to her 
deceased husband. She col~rlutles her will, v i t h  the 30th item, and then 
uses these no rds :  "Llll clse that I hare  not rlielitioned I gire to Robert 
L. Foy and his ~vife,  Elizabeth A. Foy, for their kind attention to me 
during my lonely widonhood." 

When, sitting at her desk, on an A\ugnst day, three years antl more 
after the death of her husband, in the home where she and he  had 
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lived i n  t h e  sweet companionship of a long and  h a p p j  marr iage,  she 
wrote these words, she did not forget t h e  property which h e  h a d  given 
to her  as  a n  evidence of h i s  affection and  solicitude, and as  she recalled 
the  kindly at tent ions a n d  gentle courtesies which h a d  been rendered 
her dur ing  t h e  long years of her  lonely widowhood hy  t h e  favori te  
nephew of her  dead husband a n d  his  wife, as a n  evidence of her  appre-  
ciation and  grat i tude,  she gave all  else of her  worldly belongings to  . 
them;-including, a s  we m a y  feel assured, t h e  eight lots of l and  s i tuate  
i n  the  c i ty  of Wilmington. 

Citat ions of authori t ies  sustaining this  opinion a r e  needless. A s  said 
by  Chief Justice Clark, i n  Fellowes v. Durfey,  163  N. C., 305, " I t  
would be t h e  merest affectation of learning to quote t h e  almost infinite 
number of cases i n  which language differing more  or less f r o m  t h a t  
used i n  this  will has  been construed by  t h e  courts i n  a n  effort to  a r r ive  
a t  t h e  testator's meaning, and  t o  point  out a t  g rea t  length wherein 
t h e  words i n  each approximate o r  differ f r o m  t h e  l a n g u i g e  used i n  t h e  
will before us." 

T h e r e  was e r ror  i n  overruling the  demurre r  a n d  t h e  judgment is  
Reversed. 

D. C. SPEAS ET UX. v. THE MERCHANTS BANK 8: TRUS'F COMPANY OF 

WINSTON-SALEM. NORTH CAROLINA. 

(Filed 5 November, 1924.) 

1. Usury-Banks and Banking-Principal a n d  Agent. 
Our statute on the subject of usury permits only one recovery, and 

that against the party receiving i t ;  and where one bank acting as  agent 
for another collects such charges only as  such agent, receiving no benefits 
to the lcnowledge of the plaintiff, the collecting bank is nct liable for such 
charges, but only the bank for which i t  was thus acting. 

2. Same--Burden of Proof. 
Upon the trial of an action to recover for usury the burden of proof 

is on the plaintiff throughout the trial to establish his cause of action, 
and while the defendant may not be required to sustain its defense to 
introduce evidence in its own behalf, i t  thereby takes tke chances of an 
unfavorable verdict and its evidence is not required to convince the jury 
by its preponderance. This principle upon which the doctrine of the 
burden of proof rests in both civil and criminal cases, discussed by 
STACY, J. 

3. Instructions-Appeal and Error. 
The charge of the court will not be held for reversible error because 

of apparent error in its disjointed parts taken unconnectedly, if construed 
contestually as  a whole it  correctly instructs the jury u p m  the principles 
of law arising from the evidence in the case. 
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APPEAL by defendailt fro111 Lune,  J., at  Narc11 Term, 1924, of 
FOXSPTII. 

Civil action to recover of defendant the penalties allowed by statute 
for ki~owingly charging and receiving u greater rate of interest than 
6 pcr cent per anliuin on moneys allrged to l i a ~ e  been loaned to the 
plaintiff by the deferidant. 

The  case mas originally tried in the Forsyth County Court and re- 
sulted in a ~ ~ r d i c t  a d  judgnient for the defendailt. On appeal to the 
Superior Court, cwor was found in the charge, relatiiig to thc law of 
usury ant1 the burden of proof, and the cause was thereupon reniarded 
to the county court for another hearing. From this judgrne~it a i d  
order of the Superior Court, the defendant appeals, co~itending that 
tlie case Tvas correctly tried in the county court, and tliat tlicrefore 
the judgment as originally entered should be affirmed. 

llrozcn, Porter  & Bennet t  for plaintiffs.  
J .  E .  dle.runder and L. 111. Bu t ler  for defendant  

STACY, J. I t  was contended by the defendant that  in making the 
loan, upon which plaintiff alleges lie paid a greater rate of interest 
than 6 per cent per annum, it, the defendant bank, was acting as special 
agent for the Bank of Stem or as agent for both lender and borrower 
and that  this fact was k i~on i i  to the ulaintiff a t  tlie time tlie loan n a s  
negotiated and also a t  the time the alleged usurious interest was paid. 
Tlie trial court instructed the jury tliat the plaintiff could riot recover 
of the present defendant if the alleged usurious interest were charged 
and collected by i t  for the use of another, a i d  not for its own hcn&t, 
and such n a s  known to the plaintiff a t  the time the loan was negotiated 
and at the time the alleged usurious interest was paid. This instruction 
was held to be erroneous by the Superior Court, but we are unable to 
perceive any essential error in it. 39 Cyc., 1090. Clearly the priiicipal 
n ould be liable who profited by the transaction, and there is no p r o r i s ~ o ~ i  
for holding tlie agent liable and the principal also. This nould 
he to create a double liability in such a case; whereas, the statute 
imposes only one. B r o w n  v. Johnson,  43 Utah, 1 ;  Ann. Cas., 1916 C, 
321, and note; 27 R. C. L., 238, et seq. 

We are cited bv nlaintiff's counsel to several authorities which seem " A 

to hold or to intimate a contrary view of the law, but these cases were 
rcndercd under statutes making it a misdemeanor to receive or to charge 
a greater rate of interest than that  allowed by law, and this upon the 
principle that  i n  misdemeanors, all concerned and participating 
are principals in the crime. I t  is  not necessary for us to take issue with 
these decisions, as they are doubtless correct, but our statute does not 
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go so f a r ;  it provides that the exaction of usury, knowingly made, shall 
destroy the interest-bearing quality of a note or other evidence of debt 
affected with usury, and authorizes the debtor to recovcr a penalty of 
twice the amount of usurious interest paid, and no more. N7aters u. 
Garris, ante, 305 ; Miller v. Dunn, ante, 397. 

We think the exception to the charge as it relates to the burden of 
proof, should not have been sustained, but should have been overruled 
on the principle that the court's charge is to be construtld contextually, 
as a whole, and not disjointedly. Cherry 21. Hodges, 187 N .  C., 368. 
"It is to be considered as a whole in the same connected way in which 
it was given, and upon the presuniption that the jury did not overlook 
any portion of it. I f ,  when so construed, it presents the law fairly 
and correctly to the jury, it will afford no ground for reversing the 
judgment, though some of the expressions, when standing alone, might 
be regarded as erroneous.'' S. v. Exum,  138 N .  C., 599. 

The trial court placed the burden of the issue upon the plaintiff and 
charged the jury in language almost identical with that of Justice 
Walker in the case of Winslow v. Hardwood Co., 147 N .  C., 275, where, 
quoting from Elliott on Evidence, the rule is stated as follows: "The 
burden of the issue-that is, the burden of proof in the sense of ulti- 
mately proving or establishing the issue or case of the party upon whom 
such burden rests, as distinguished from the burden or duty of going 
forward and producing evidence-never shifts, but the burden or duty 
of proceeding or going forward often does shift from o l e  party to the 
other, and sometimes back again. Thus, when the actoi. has gone for- 
ward and made a prima facie case, the other party is coinpelled in turn 
to go forward or lose his case, and in this sense the burden shifts to 
him. So the burden of going forward may, as to some particular matter, 
shift again to the first party in response to the call of a prima facie 
case or presumption in favor of the second party. But the party who 
has not the burden of the issue is not bound to disprove the actor's case 
by a preponderance of the evidence, for the actor must fail if upon the 
whole evidence he does not have a preponderance, no matter whether it 
is because the weight of evidence is with the other party or because 
the scales are equally balanced." 

I n  view of the number of recent cases which have come to this Court 
presenting the questions, it may be useful to say a wo1,d in regard to 
the burden of proof, the degree of proof required in some cases, the duty 
and extent of going forward with eridence, and when this duty or 
requirement shifts from one party to the other. The distinctions which 
separate these several propositions, one from another, are now very 
generally recognized and accepted, though they are sometimes blurred 
by careless speech, and not infrequently by inaccurate e3 pressions. 
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I n  criminal prosecutions, uhe re  the defendant or prisoner pleads 
''not guilty" to the charge contained in  the warrant  or bill of i~idictrrielit 
to which lie is required to answer, such plea draws about him the corm 
mon-law presumption of innocence. H e  enters upon the tr ial  with this 
presumption in his favor. H i s  plea of traverse casts upor1 the State 
the burdcn of establisliing his guilt, not merely by a preponderance of 
the evidence, but to a moral certainty or beyond a rcasoriahle doubt. 
S. 1,. Singleton,  153 N .  C., 738. 

111 the absence of some adniission or evidence establishing an opposite 
presulnption, sufficient to overcome the presumption of innocence, the 
most tliat can be required of a defendant ill a cririiilial prosecution, 
undcr our system of jurisprudence, is explanation, not exculpation. Tlie 
clefendant is not required to show his innocence. The  State must prove 
his guilt bcyond a reasoliahle doubt, and the burden of this ultimate 
issue never shifts. Tlie laboring oar on tlie question of guilt is constai~tly 
nit11 tlie prosecution. S. 1 % .  Tl ' i lbourn~ ,  87 S. C., 529; S.  L!.  Falkner,  
I S 2  5. C.. 793. 

True, it  is sometimes said that  the duty of p r o d u c i ~ ~ g  elidelice rcsts 
upon the party best able to sustain it, because of facts and c i rcunis ta~ic~s  
peculiarly mithin his krlo~\letige. Thus it was held in Farre11 v. b ' t a f ~ ,  
32 Ma.,  5.57, that  the existence of a liceiise being a fact peculiarly nithi11 
tlie knonledge of the party accuscd, it was illcumbent upon him to s l i o ~  
the license, even though tlie nonexistence thereof n a s  the gral anlei1 of 
the offense charged. To like effect, and for the same reasoil, are our 
onri decisions: 8. 1.. X o m s o t ~ ,  1-1 N. C., 299; S. I . .  Smttll, I17 x. C'., 
809; S. c. Enzery,  9S N. C., 670; 8. 1 % .  Glenn,  118 S. C'., 1194; 8. I , .  

Holmes,  120 N. C., 576. 
Speaking to this matter ill Shepard 1 % .  T e l .  ( 'o.,  1-13 S. C., 244, it 

was said : "In criminal rases, when a homicide with a deadly ~veapoli 
is p r o d  or admitted, there is a presumption of law that the killing is 
murder, and tlie burden is on the prisoner to p r o w  all matters in mitiga- 
tion or excuse to the satisfaction of the jury, S. v.  Xaf thcrvs ,  142 N. C., 
621; and when a totally illdependent defense is set up, as insanity, which 
is really another issue, S. c. I f a y ~ c o o d ,  94 K .  C., 847, tlie burdcn of tliat 
issue is on the prisoner. But  the burden of the issue as to tlie guilt 
of the prisoner, except where the law raises a presumptiori of law as 
distinguished from a presumption of fact, remairis on the State through- 
out, and whcn evidence is offered to rebut the p r ~ w r n p t i o n  of fact r:risd 
by the evidence, the burden is still on the State to satisfy the jury of the 
guilt of the prisoner upon the whole evidence. Kotably, when tlie 
prisoner offers proof of an alibi,  for example, which goes to the proof 
of the act. 8. v. Josey,  64 N. C., 56." 
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I t  is sufficient, in criminal prosecutions, to warrant an ~cqu i t t a l ,  where 
the defendant simply enters a denial to the charge, that  the jury, upon 
the whole evidence, should entertain a reasonable doubt ari to the defend- 
ant's guil t ;  for in  such cases the burden is always on the State to 
establish his guilt beyond a reasonable doubt. S ,  v. t~choolfield, 184 
N. C., 721. So where the State makes out a prima facie case and rests, 
the defendant is not required to offer evidence in r ep l j ;  he  may rely 
upon the weakness of the State's case, though he  takes the chance of 
an  adverse verdict in going before the jury on the State's prima facie 
case, without offering any evidence in  explanation or reply. S. v. 
Wilkerson, 164 N. C., 431. 

But where the prisoner sets up  an indepwdent defense, or enters a 
plea of confession and avoidance, he is required, in this jurisdiction, to 
show such matters in defense or mitigation, not beyond a reasonable 
doubt, but to the sa t i s fa~t ion of the jury. 8. v. Benson, 183 N. C., 795; 
S. v. Will is ,  63 N. C., 26. 

The result of all the decisions on the subject seems to be that in 
criminal cases, where the burden rests with the prosecution, the State 
must establish the defendant's guilt beyond a reasonable doubt; and in 
those cases where the burden rests with the defendant, under a plea of 
confession and avoidance or independent defense, the degree of proof 
required of him is to establish the matters relied upon ss a defense to 
the satisfaction of the jury. 8. v. Terry ,  173 N .  C., p. 766; S. v. Elan- 
cock, 151 N. C., 699; 8. v. Clark,  134 N. C., 706; S. v. Bawe t t ,  132 
K. C., 1005. "Reasonable doubt, in the humanity of our law, is exercised 
for the prisoner's sake, that  he may be acquitted if his case mill allow 
it, but it is never applied for his condemnation." S. v. Starl ing,  51 N .  C., 
366. 

I n  civil actions, the rules relating to the quantum of proof are  some- 
what different from those applicable in  criminal prosecutions. The 
intensity of proof "beyond a reasonable doubt" is seldom, if ever, 
required in civil cases; and even the formula "to the satisfaction of 
the jury" is used only in rare  instances. Land Co. v. F l ~ y d ,  171 N. C., 
543. Ordinarily, in civil matters, the burden of proof is carried by 
a preponderance of the evidence, or by its greater weight, though in 
some cases, as where, for example, i t  is proposed to correct a mistake 
in a deed or other writing, to restore a lost deed, to convert a deed 
absolute on its face into a mortgage, to engraft a parcl trust upon a 
legal estate, to impeach the probate of a married woman's deed, to 
establish a special or local custom, and generally to obtain relief against 
the apparent force and effect of a written instrument u3on the ground 
of mutual mistake, or other similar cause, the evidence must be clear, 
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s t ro~lg  and convincing. J l o n f g o m r r y  T .  h c i s ,  187 N. C., 577; Lamb .c. 
l ' ewl j ,  169 N. C., 426; Y e n l a n d  v. I n g i e ,  138 S. C., 456. 

Generally speaking, the burden of proof, as disti~iguiqhed from t l ~ e  
duty of going forward with evidence (whic l~  latter plirase is sometilnes 
iriaptly called burden of tlie evidence) is upon the party assertiug tlie 
a f f i rn~n t l~e  of an  issue, using the term issue in its largcr sense and 
inclutling therein arly ncga t i~  e proposition vhicll the actor I I I L I ~ ~  E ~ I O W .  

8. c. C'on?lor, 132 K. C., 700;  22 C. J., 67. This, of course, is not a t  
I ariance nit l i  the nell-cstahlislied rule of eridcnce that  nlierc the subject 
rnattcr of a negative arerillelit lies pcculiarly within the l m o ~ ~ l e d g e  of 
the opposite party, the averment is taken as true unless disprored by that  
party. I l i x ~ e r y  Co. v. E c p r e s s  Co., 18-1- N. C., 478; Lloyd  v.  Po?ythl.css, 
185 N.  C., 180;  B ~ a d s h a w  2.. L u m b e r  L'o., 172 N. C., p. 2 2 2 ;  13er.k v. 
1T'lllczns, 179 x. C., 231; 2'illotson 21. C'urrin,  176 1. C., 479; Llngi. c. 

TVoodmen of TT70rld, 172 S. C., 33. The  party alltging a material 
fact, licccssnry to be p r o ~ e t l  and nhich  is dci~ietl, must establi-11 it by 
a lwepo~~dtraricc of tlie evidence, or by the greater nciglit of the 
mitlei~ce. Having alleged thc truth of a matter in iww, he bcconies 
the actor as to such matter, and necessarily has the burden of  roving it. 
The party denying his allegations cannot h a l e  this burden at nuy time 
during tlie trial, for this noultl be to place the burden of the issue 
on both parties at the same time. T o b a c t o  Growers  Asso .  v. J los s ,  137 
N. C., 421; L e o n a x l  v. R o s e n f h a l ,  123 TVis., 442. 

The  burden of thc issue and tlie duty of going forward nit l i  evidence 
are two w r y  different things. The  former remains on the party affirm- 
ing a fact in support of his case, and does not change at any time 
tlirongliout the trial. The  latter may shift from side to side as the case 
progrcssrs, according to the nature and strength of the proofis offered 
in support or dcnial of the main fact to be established. U r d g e  C o r p .  v. 
Cutler ,  2 Gray, 130. The  burden of proof continues to rest upon the 
l p r t y  nho,  either as plaintiff or as defendant, affirmatively alleges facts 
ncccssnry to enable him to prevail in the cause. I t  is required of him 
nlio thus asserts such facts to establish them before he can become 
elltitled to a verdict in his favor;  and, as to these matters, he  constantly 
has the burden of the issue, whatever may be the iliterrcnirig effect of 
different kinds of eliclel~ce or evitlerice possessing under tlie law varying 
dcgrees of probative force. Smith v. Hill .  232 &lass., 188. 

A prima facie case, or prima facie evidence, does not change the 
burden of proof. I t  only stands until its neight is niet by evidence to 
tlie contrary. The  opposing party, home\er, is not required as a matter 
of law to offer exidence in reply. He only takes the risk of an adverse 
verdict if he fail to do so. W h ~ t e  v. H i n e s ,  182 N .  C., 275. The caqe 
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is carried,to the jury on a prima facie showing and it is for them to say 
whether or not the crucial and necessary facts have bc+en established. 
Cox v. R. R., 149 N. C., 117. Hence, when such prima facie case is 
made out, the duty of going forlvard with evidence in reply, if the 
opposing party would not hazard the  chauce of a n  adverse verdict, is 
shifted or rather cast upon the opposite side. lVi?zslow v. Hardwood Co., 
147 K. C., 275. Bu t  according to the best-considered authorities, a 
prima facie case so made out, need not be overcome by a preponderance 
of the evidence, or by evidence of greater weight, but the evidence needs 
only to be balanced, put in equipoise, by some evidence vor thy  of 
credence; and if this be done, the burden of the evidencl? has been met 
and the duty of producing further evidence shifts back to the party 
having the burden of proof, who, if he  moulcl win, must not only begin 
by niaking out his case, but he  must also end by keeping it good. 
Bad v. Ford, 216 Pac.  (Wyo.), 691. H e  is required to hegin by taking 
up and carrying the burden of proof, and to win, he  milst end with i t  
carried. I f  upon all the evidence the case is left in equipoise, the party 
upon whom rests the burden of the issue must fai l  in his suit. ;lIcDowe71 
v. R. R., IS6 K. C., 571. H e  who has the burden of proof, properly 
speaking, must establish the esistence of the facts alleged by evidence 
a t  least sufficient to destroy the equilibrium thus produced and overcome 
the weight of the evidence offered by the othw side. 

Speaking to the subject in Brock v. Ins. Co., 156 N. C., 112, 
Wallier, J., said : "The prima facie case is only evidence, stronger, to be 
sure, than  ordinary proof, and the party against whom it is raised by 
the law is  not bound to overthrow i t  and prove the contrary by the 
greater weight.of evidence, but if he fails to introduce prcof to overcome 
it,  he merely takes the chalice of an adverse verdict, and this is practi- 
cally the full force and effect given by the law to this prima facie case. 
H e  is entitled to go to the jury upon i t  and to comb:~t it, as being 
insufficient proof of the ultimate fact under the circumstances of the 
case, but he  takes the risk in so doing, instead of introdul:ing evidence." 

The  burden of the evidence, or the duty  of going fo rqa rd  with evi- 
dince, strictly speaking, means no more than the meeti.lg of a prima 
facie case or rebutting a presumption, by evidence of equal weight rather 
than  by a preponderance of the evidence. It is sufficient i! such evidence 
balance the scales and put the case in  equipoise. 

Ordinarily, the burjlen of proof is on the plaintiff, for h e  usually has 
the burden of the issue. Especially is this so where the defendant simply 
traverses the allegations of the  complaint under a general denial, or  
where h e  undertakes to establish facts and circumst~nces, not by way 
of confession and avoidance, but i n  denial of the allegations upon which 
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plaintiff seeks to recoler. Chamber l ape  Ev., sees. 9.24 and 9-17. But  
in Inany cases the burdeli of proof is on the defendant, either as to the 
nllole case, or 011 some of the issues properly joiiiecl. He lias the burden 
of establishing all affirinati~ e defenses, whether they relate to the whole 
case or only to certain issues in the case. ,\s to such dcfrn~es ,  he is the 
actor, ant1 hence lie must establish his allegations in such matters by the 
same degree of proof as ~ rou ld  he required if he were 1)laintiff in an 
iiltlepeildent action. This  i, not a shifting of the burdeli of proof; it  
simply means that each party must establish his o n n  case. A u o t ~ i z  7%. 

R. li., 157 N. C., 7 ;  l ' a g e  c. X f g .  Co., 150 S. C., 330; Yhepnrd 7,. l'el. 
Co., 1-20 N. @., 244. 

111 passing, it may be nell  to observe that  care should be csercised, 
m~cl diqcrimination employed, in determining whether a defense be an 
independent and affirmati\e olie or o d y  in the nature of rilnttcrs plcatled 
in bar under a general denial. Cook  u .  GuzrXin, 119 S. C., 13 ;  l l a d ~  0. 

- l n d r e ~ ~ ' s ,  179 K. C., 341. "Simply relying on a defense affirmatire ill 
form nhieh, in reality, merely traverses the aflirmative case of the actor 
does not necessarily shift the burtlrn of proof." Chaniber lape  Ev., 
see. 9-17. 

I t  is said in Wigmore on E~icleiice (2d ed.) sec. 2.255, tliat as to n h o  
lias the burden of proof "depends ultimately oil broad considerations of 
policy." This, no doubt, is true, and i t  may be applied TI it11 equal pro- 
pricty in undertaking to detcriiline nllnt is and ~ r l l a t  is not an affinna- 
t i l e  defense. There secms to hc 110 invariable test by n.liich the rIueetion 
may be dccitletl. ,It times it i i ~ y  he dettrminetl hy the pleadiiigs, and 
a t  others by presumptions arising from the evidence adduced on the 
Ilearing or from atlrniisior~q made during the trial. 

"The argunlent against the free application of the idea tliat under 
certain circunistances the defendant should be called upon to produce 
eliclence rests in its final analysis upon the theory that, since the plain- 
tiff innkes a charge, he must p r o ~ e  it. But this general rule is not now, 
and neler  has been, carried to the  extreme limit of its logic. Many 
defenses are  treated as matters in corifessioii and aroidance; and, nhen 
they are  pleaded, the burden is put upon the defendant in both senses. 
H e  has the duty to go forward and produce evidence, and also the risk 
of nonpersuasion. I f  he  is sued upon a promissory note, lie must sea- 
sonably deny his signature, or  his ilonaction is taken as his admission 
of the  signature. T h e  logic of the general principle that  the plaintiff 
should ha re  the duty to go forward and the risk of nonpersuasion has 
always been modified by the application of what was a t  the time deemed 
to be the common sense of the situation. I t  may be that  many of the 
cases have gone too f a r  in this respect. I t  is undoubtedly true that  the 
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authorities are  not harmonious; yet the essential soundnc:ss of the prin- 
ciple which they have sought to apply cannot be doubted." Peaslee, J., 
in  Spilene v. illfg. Co., 79 N. H., 326. 

On  the record as presented, we have been unable to find any preju- 
dicial or reversible error i n  the t r ia l ;  hence, the judgment of the Supe- 
rior Court, ordering another hearing, will be reversed and the judgment 
of the county court will be affirmed. 

Reversed. 

GREEN SEA LUMBER COMPANY v. W. S. PERIBIPRTON. 

(Filed 12 November, 1024.) 

1. Trial by Jury-Constitutional Law-\Vaiver-Statutes. 
The constitutional right to a trial by jury, in civil actions, (Art. I V ,  

sec. 1 3 ) ,  may be waived by the parties as provided by our statutes, C. S., 
568, 572. 

2. Same-Reference-Pleas in Bn-Accounts. 
By excepting to an order of court referring the taking and stating a 

long account between the parties involved in the controvwsy as determi- 
native, a party may preserve his right to a trial by jury ul~on the evidence 
thus taken, unless he waives his right during the progress of the refer- 
ence; and while an issue determinative of the action should first be tried 
before a reference is ordered, a party excepting to the order may not 
successfully insist thereon when the issue is to be determined solely by 
the reference provided f'or by C. S., 573. 

APPEAL by defendant from an  order of reference made by Grady, J., 
a t  Fal l  Term, 1924, of C ~ L V M B U S .  

Defendant i n  his  answer to the complaint admits the execution by h im 
of note, dated 1 June,  1923, for $10,000, payable to plaintiff, and due 
1 June,  1924; he  also admits that, for the purpose of securing the pay- 
ment of said note, he  executed the chattel mortgage by which he con- 
veyed to plaintiff the personal property described in the complaint. 
Defendant pleads in  defense of plaintiff's cause of action upon said 
note and chattel mortgage that  said note was fully paid before 1 June,  
1924. 

"For a further defense, and for the purpose of affimative relief and 
for a counterclaim against the plaintiff,'' defendant alleges tha t  con- 
temporaneously with the loan of the money by plaintiff to him, as 
evidenced by his note, plaintiff and defendant entered into a contract 
by which "defendant agreed to  manufacture the timber then owned 
by him, including that  held by virtue of leases, into merchantable 
lumber, accordins to order and specifications given by plaintiff, and t o  
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ship the same nhen  and nhere  directed by plaintiff, and for this lumber 
so nianufactured and shipped, plairitiff was to pay defendant therefor, 
as follo\vs : 

First .  Retain ten per cent and two per cent commissions. 
Second. Apply fro111 all box grades and KO.  3 grade, $5.00 per 

tliousand feet to said mortgage indebtedness, and from all other grades, 
the sum of $7.50 per thousaild feet to said mortgage indebtedness. 

Third.  Remit the surplus, if any, to this defenilar~t. '~ 
Plaintiff, in its reply, admits that  a contract was entered into as 

allcged by defendant, but allcges that  the same is not fully or truly 
stated in defendant's answer, and thereupon sets out the contract in full, 
which was in writing. 

Paragraph 10 of the answer is as follo~vs: 
"That under and pursuant to the terms of said contract, this defend- 

ant has liianufactured and shipped, a t  and according to tlie direction 
of the plaintiff, lumber a t  various arid sundry times, until the amount 
of the sale prices thereof, as reported by plaintiff to tlie defendant, 
eucecded greatly the amount, with such interest as n.as properly charge- 
able tlicreon, originally due under tlie said chattcl mortgage, -ivlien the 
contract anlounts of $5 per thousand on all box grades and No. 3 
lun~ber  and $7.50 per tliousanil on other grades, v e r e  credited on the 
said mortgage indehtednees anc1 the said note, and by virtue thercof 
( t l i ~  said note) became fully paid up  and settled a long time prior to 
the institution of this action, but this defendant is uliable to give the 
csact date a t  n.liicli the same became fully paid up, on account of his  
inability to obtain from plaintiff's settlcinents, on account of his lumber 
so shipped upon their orders, for which they had received from the 
purrllasers the sale price, and for which from time to time they refused 
to account to this defendant pro~npt ly  for the same, hut from such 
iiiforination as this defendant n.as able to obtain from plaintiff, the 
said niortgagc i~idebtedness liad been fully paid u p  about the first of 
March, 192-2, ant1 was adi~iitted. to have been paid u p  on or before 
1 5  March, 104, espressly by plaintiff." 

Rcplying to foregoing paragraph, plaintiff says : 
'(,\rticle 10 of tlie said further ansner i.; not true and is denied. N o  

part of the mortgage debt has ever been paid and the n l ~ o l e  of the saiae 
is still due and payable. The  defendant, as rapidly as he manufactured 
and d(~1ivered lumber to the plaintiff, instead of applying or permitting 
the application of the $5.00 and $7.50, respectively, per thousand feet 
to his mortgage debt, consumed or took up every dollar thereof in  
advallccments nliich hc procured the plaintiff to n ~ a l w  to hiin, either 
contomporaniously with or prior to deli~eries.  The  contract expressly 
provides that  there shall be accounted to by tlie plaintiff to tlie defend- 
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ant, as follows: 'On all box grades and No. 3 the sum of $5 per 
thousand and on other grades the sum of $7.50 per thoucand, same to be 
credited on the amount due the second party by the fimt party.' The 
plaintiff alleges that the full amount of all deliveries of manufactured 
lumber was credited by the plaintiff to the defendant on the amount 
due to i t  by the defendant, and that at  no time was there any sum of 
money or cEedit applicable to defendant's mortgage indebtedness for the 
reason that he invariably kept his debt account ahea3 of his credit 
account." 

Defendant then alleges that by reason of dealings and transactions 
between plaintiff and defendant, all of which are set out particularly 
and in detail, plaintiff is indebted to defendant in the s u n  of $52,485.70 
and demands judgment that the note and chattel mortgage be canceled, 
that the contract be declared ended and that he recover of plaintiff the 
sum of $52,485.70 with interest and costs. 

Plaintiff denies each and all the allegations upon ~ h i c h  defendant 
demands judgment, and renews its prayer for judgment as upon its 
complaint and prays judgment further that defendant :recover nothing 
on its counterclaim, etc. 

On motion of attorneys for plaintiff, it mas ordered that "this cause 
be and the same is hereby referred to C. M. Fairclothe as referee, as 
provided by the Consolidated Statutes.') 

~ e f e n d a n t  objected to the reference and excepted to the order as 
signed by Judge Grady. On his appeal to the Supreme Court, defendant 
assigns error as follows : 

"For that the court erred in allowing plaintiff's motion to refer this 
case when the pleadings contain a general denial of plaintiff's cause of 
action, and sets up pleas in bar as well as counterclaim." 

Spruill & Spruill, Homer L.  Lyon and Mclntyre, Lawrence & 
Proctor for plaintiff. 

Schulken, Toon & Schulken, and Varser, McLean & Stacy for 
defendant. 

COKKOR, J. "In all controversies at law respecting; property the 
ancient mode of trial by jury is one of the best securitiw of the rights 
of the people, and ought to remain sacred and inviolable." Const. of 
N. C., Art. I, see. 19. 

"In all issues of fact, joined in any court, the parties may waive the 
right to have the same determined by a jury, in which case the finding 
of r judge upon the facts shall have the  force and effect of a verdict 
by a jury." Const. of N. C., Art. IQ, sec. 13. 

"Trial by jury may be waived by the several parties to an issue of 
fact in  actions on contract, and with the assent of the court in other 
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actions, (1) by failing to  appear a t  trial, ( 2 )  by written consent, i n  
person or by attorney, filed with the clerk, or ( 3 )  by oral consent entered 
in the minutes." C. S.. 568. 

"Any or all of the issues in an  action, whether of fact or law, may 
be referred, upon tlie written consent of the parties, except in actions 
to annul a marriage or for divorce and separation." C.  S., 571. 

"Where the parties do not consent, tlie court may upon the applica- 
tion of either, or of its own motion, direct a reference, where the tr ial  
of an  issue of fact re,auires the exan~ination of a long account on either 

u 

side. The  compulsory reference under this section does not denrive 
either party of his coiistitutional right to a trial bv jury of the issues 
of fact arising on the pleadings, but such tr ial  shall bc only upon the 
TX-ritten evidt~nce taken before the referee." C. S., 373. 

This  action in vihich an  issue of fact arises upon the pleadings has 
been referred to a referec, nnder C. S., 5 7 3 ,  with direction that  he take 
testimony and pass upon and find the facts as to a11 matters of account 
or accounting raised by the pleadings and report tlie same, v i t h  his 
conclusio~is of law arising upon tlie farts  SO found to the next term of 
the Superior Court of Columbus County. Defendant in apt  time ob- 
jected to the order of reference and is t l ie refor~ not deprired of his 
right to tr ial  by jury of the issue of facts vhich  he has joined with 
the  lai in tiff. 

Having duly excr.l)tctl to the order, and upon appeal assigned snme 
as error, deferitiant presents to this ('ourt, for revienr, the decision of 
the court below as a matter of law, contnniling that  i t  was crror to order 
a compulsory rcference, for that the answcr contains a general denial 
and sets u p  n plca in  bar of plaintiff's right to recover in this action. 
Defcndarit having objec td  to thc reference, and excepted to the order 
signed by the judge, h : ~ l  the option to appeal a t  once, if lie n a s  so 
minded, or to an-ait final jutlgnient, ha l ing  preserved liis objection 
b ~ -  exceptions noted in apt time. Pritchctf v. Sl ipp ly  Co., 153 N. C., 
344: Baker v. Edwards, l i G  N. C.. 228. 

I t  appears from the pleatlings in this action that  on or about 1 June ,  
1923, plaintiff and defendant entered into a contract by nhicli plaintiff 
agreed to advance to defcntlant tlir sum of $10,000, to e n a l ) l ~  defendant 
to pay off and discllnrgc a chattel mortgage then outstanding upon his 
property and to carry 011 his b u ' i i n ~ ~ s  a \  a manufacturt~r of 1umltt.r; 
defendant rxecuted liis riotc to plaintiff for the amount a d ~ a n c d ,  due 
1 June,  1924, and secured pnymcrit of same by a cllattel mortgnge on 
his sawmill outfit and personal property; ilefe~ldant agreed to manu- 
facture and ship to plaintiff lumber, in accordance wit11 orders and 
specifications to be given by plaintiff; plaintiff agreed to sell said 
luniber, and after dcducti~ig commissions as agreed upon, and applying 
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a portion of the proceeds to be determined as provided in  the contract, 
to payment of defendant's indebtedness to plaintiff, to pay the surplus, 
if any, to defendant. 

Pursuant to said contract, defendant has manufactured and shipped 
to  plaintiff a large quantity of lumber, and plaintiff has sold same. 
There is a controrersy between the parties as to a setilement of the 
account growing out of these dealings, plaintiff contending that  there 
is a balance due it, exceeding the amount of the note, defendant con- 
tending that  the amounts received by plaintiff from sale of lumber 
shipped under the contract are sufficient to more than p l y  defendant's 
iridebted~iess to plaintiff to wliich said amounts should be applied. 

Defendant further alleges facts upon n-hich he contend:r he is entitled 
to recorer a large sum of money from plaintiff and prays for affirmative 
relief on account of plaintiff's liability to him growing out of these 
facts. 

Defendant l~av ing  admitted the execution of the note sued on, the 
first issue of fact arising up011 the pleadings is whether said note has 
been paid ;  tlie tr ial  of this issue mill necessarily requirt the examina- 
tion of a long accouiit of the dealings betmecw the pal-tiw growing out 
of the contract, and extending over a year. The  statement of account, 
attached to plaintiff's reply as Exhibit A, shows that  defmdant shipped 
plaintiff I71  cars of lumber;  that after deducting freight, discounts and 
comii~issions and after making adjustments, growing out of claims from 
purchasers for damages, shortage, etc., plaintiff rewired for said lumber 
$62,337.95; the debit items in said nccoulit, for checks and drafts  
number 51, and aggregate $72,433.11, leaving a balance clue, according 
to plaintifi's contention of $10,OS5.16. 

I t  is t rue that  defendant pleads in his a n s w r  that  tlie note has been 
paid, and that  the chattel mortgage is therefore null and m i d ;  but it 
clearly appears from his further defense that  said p l e ~  is dependent 
upon and inrolws an  accounting between plaintiff and d2fendant. 

Defendant contends that  the order of refermce was erroneous because 
of liis plea in bar. This  Court has held, uni forn~ly  and consistently that  
~ r h e n  a good plea in bar is set u p  in the pleadings, until 'such plea is in 
some m y  disposecl of, an order of reference, on objectio? made in apt  
time is erroneous and an immediate appeal d l  lie. I ? i l e y  v.  Sears, 
151 Y. C., 187. 

I t  is held in O l d h a m  2%. Rieger, 145 N. C., 254, that  a plea of the 
statute of limitations is a good plca in bar and should be disposed of 
bcfore an order for accounting can be made. 

account stated is held to be a good p1t.a i n  bar and that  a com- 
pdso ry  rcfcrence should not be ordered until such plea is determined. 
Iic~rr r .  I l i t L s ,  120 N. C., 141: J o n e s  v. W o o t e n ,  137 N. C., 421. A 
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plea that  plaintiff has not complied with terms and provisions of a 
contract vliich are coilditions precedent to liability of defendant must 
be submitted to a jury or otherwise disposed of before a compulsory 
reference for an  accounting can be ordered. Bank v. Fidelity Co., 
126  N. C., 320. -1 plea of sole seizin by reason of 20 years adverse 
possession by one alleged to be a tenant in common with plaintiff is a 
good plea in bar, but a plea of sole seizin which by its very terms 
involves an accounting is not a good plea in  bar. Dut1;zcorth v. Duck- 
t ~ ~ o ~ t h ,  144 N. C., 620. 

The "entire cause of action," or the "whole action" between plaintiff 
and defendant, as constituted by the preadings in this action is not 
dependent on the issue as to whether the note secured by the chattel 
mortgage lias been paid or not. Defendant alleges a cause of action 
against plaintiff in his "furtlier ans~ver" and asks for affirmative relief, 
and plaintiff, in its reply denies tlle facts alleged as constituting tliis 
cause of action. The  issues thus raised will clearly require the exarnina- 
tion of a long account, involving many items and transactions, -\\hi& 
will necessarily be the subject of controversy betn-oen the parties. 

I n  Al ley  v. Rogers, 170 N .  C., 535, Brown,  J., writing for the Court, 
says:  " In  those cases vhere  this Court lias held that  a reference should 
not be rnade when there is a plea in bar, the plea constituting tlie bar 
has extended to the ~vhole action, and the Court seems to have been 
particular to use the tern1 'Lnliole action" or "entire ccuse of action." 
He cites many cases to support this statement. 

I t  is elcar that  the note a i d  chattel mortgage set up  in the complaint, 
and tlie coiltract alleged in the ansner and reply, nere  parts of one 
transaction. I t  is equally clear that  it was contemplated by the 1)nrtit.s 
to this transactioli that the note sl~ould he paid out of the procecds 
of tlie sale of lurriher to be nianufactured and shipped nntler the con- 
tract. There seems to be a controversy het~i-ern the parties as to nhetlier 
uritler the contract the balance arising from tlie sale of tlie lumber, after 
deducting commissions shoultl be applied to any indebtedness due by 
defendant to or uliether such balances should he applictl only 
to payment of aclvancement, evidenced by note and securcd by rllnttcl 
mortgage. *In inspection of the written contract will probably detcrniine 
this con t ro~  tiny. 

The order of reference mas not erroneous. The  exception thereto is  
not suataincd. The  objection and exception, hon-ever, prcserve defend- 
alit's right to tr ial  by jury after tlle report of the referee has been 
filed, provided he preserves this riglit i11 accordance with the practice 
a p p r o ~ e d  by this Court in UnXer c.. Edwnrds ,  1 7 6  N .  C., 229, arid cases 
cited therein by J u s f i c e  TVa71;er. 

alffirmed. 
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ROBERT H. LEE v. NEW TORK L I F E  I N S U R A N C E  COMPANY. 

(Fi led  12  November, 1924.) 

1. In su rance ,  Life-Polic~--Contracts--Provisions a s  to Disability--Evi- 
&ace--Questions f o r  ,Jury. 
d provision in a policy of l ife i r ~ s u r a r ~ w  waiving the  payment of 

premiums in t he  event of permanent and continuous disability to  engage 
in  any  occupation of the  insured for  remuneration o r  profit, and  for t h e  
yearly payment of a certain per cent of the  face value of the  policy, e t c ,  
i s  not confined to the  ability of t he  insured to contiuue ill the  occuyatlon 
he  hilt1 previously folloned, but imy other occupation for  remunernt io~i  
or profit, and  where the  eviderlce i s  conflicting thereon, a question i s  
presented fo r  t h e  determination of the  jury. 

I n  this case there  was  evidence tending to  show t h a t  the  insured w a s  
a farmer ,  and  had taken out  a policy of lift1 insurance n i th  a lrovision 
waiving tlie paymelit of premiums and providing for a I~aymen t  to h im 
of n certain per ctlnt of t he  face value of tlie policy in tlie evelit h e  
sIioul(1 becouw germ:lnently itntl colltinuously disabled to puisue  any  
ocwlpation for  relnunerntion o r  profit. ?!id t ha t  he  hat1 clel,eloped tubcrcu- 
losis t h a t  rendered him incnpnble of attending to his f a r m  or pnrsuirig 
any business occupation, though his son to  whom lie h i d  turued over 
tlie coml~le te  nianagemelit of his f a r m  ~vould  occasionally talli to him 
:\bout it. and  tha t  a t  t imes he  \\uultl a t tend meetings of tlir bonrtl of 
directors of n 1~11lli of \ f h i ( h  11c. n n s  a member, :rntl 1ictt.l~ to t l ~ c  llis- 
c n s ~ i o n  of I) I IS~IWF: t r n n w c t i o n ~  before i t ,  for which there vncl a payment 
made of $2.00 fo r  each meeting so attended, etc. Hcld, in his action 
to recovcr under tlie disability clause, tlie question of the defendant 's  
liability was  properly submitted to  t h ~  determination of the j u ry ;  and 
Hcltl,  f l irther,  the  charge of the court  was  f ree  Prom ~*evel.sible e r ro r  
under t he  fac ts  of t he  case. 

A charge of t he  court  to the  jury nil1 be presumed to 11:lve been under- 
stood in i ts  connected or related parts,  and nil1 not be held for  reversible 
error if i t  t hus  e\plains correctly the  lam arising from ,roger ev i i l~nce  
iu the  case, tliough taken disronl~cctetlly i t  may be subject to ('riticivn. 

Under the fncts of this case tending to show con:litions esnctly 
s imi lar :  Held, evidence t h a t  n life iusurnncr company had  Itno\vingly 
n nirctl tlie collection of premiums for n while u n d w  a disability provision 
of i ts  policy, is  coml~etent in the  i~~surecl ' s  nction to recover the  l~ remiums  
he  hntl a f terwards  bee11 rtvruirrd to p :~y  by a position t112 company liar1 
a f t e r n a r d s  taken to t he  contrary.  

CIVIL ACTION t r i e d  be fo re  f laniel ,s ,  ,I . .  and a ju ry ,  a t  S p r i n g  T e r m ,  
1924, of Paarr,rco.  

T h e  a c t i o n  i q  o n  two l i f e  insurance policlies in d e f e n d a n L  company f o r  
$10,000.00 each.  bcn r ing  t l a t ~  r c s p e c t i w l y  in S t ~ p t e m h c ~ r .  1916, rnld 
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September, 1917, and each containing a clause insuring against "entire 
and permanent disab~lities of the insured," the recovery sought being 
on these clauses of the policies for the year 1923. The  stipulations of 
the policies directly pertinent to the inquiry are as follows: 

"That whenever the company receives due proof before default i n  
the payment of premiums, that  the insured has, subsequent to the 
delivery of s a d  policy, become wholly disabled by bodily injury or 
disease, so that  he is and v i l l  be presumably therebj~  permanently and 
continuously prevented from engaging in any occupation xi-hatsoever 
for remuneration or profit, and that  such disability has then exlstetl for 
not less than  sixty days, the payment of premiums will be waived. 

"If the disability occurred before the insured attained the rated-up 
age of sixty years, comnlencing with the anniversary of the policy next 
succeeding the receipt of such proof, tho compar~y will on each annirer- 
sary waive paymeut of premium for the ensuing insurance year, and in 
m y  settlenlerit of the policy, the company mill not deduct the premium 
so waived. 

"The policy further provides, one year after the anniversary of the 
poliry next succeeding the receipt of such proof, the company will pay 
the insured one-tenth (1-10) of the face of the policy, and a like sum 
011 each anniversary thereafter, during disability unti l  the face of the 
policy has been paid." 

There Tms evidence offered on tho part  of plaintiff tending to show 
that  i n  1918, he had a severe attack of influe~iza which caused or 
developed mto tuberculosis, which practically invalided plaintiff, render- 
ing him "wholly unable to work and engage in  any occupation for 
remuneration or profit." That  he  frequently suffers from hemorrhages 
from the lungs, stomach and intestines, and any ordinary exertion mas 
liable to bring then1 on and that  he  continued in such a weakened 
coritlition that  he  x a s  unequal to ally sustained effort, pliysical or 
mental, arid did nothing but lie around doing practically nothing. That  
in the years 1920, 1921 and 1922, his condition was such that  defendant 
company recognized that plaintiff had a ral id claim under these clauses 
of the policy, aud ~iraived the premiun~s  and paid the ten per cent as 
qtipulated without protest, but that  in 1923, defendant refused to pay 
further, and plaintiff, to avoid any possible forfeiture, had paid the 
premiums due, under protest, to the amount of $811.35, and sues to 
recover the same, together with the teu per cent for  the year 1923. 'That 
plaintiff's condition was much worse in 1923 than a t  any previous time, 
his hemorrhages more severe and more frequent, and that  any mental 
effort or worry x~ould throw him in bed. That  he had giren up his  
f a rm on which he  had formerly worked aud was wholly disabled by his 
disease, and continuously and in all probability permanently prevented 
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from engaging in any occupation whatsoever for remuneration and 
profit within the terms and meaning of the policies. 

There was evidence for defendant tending to show that  while plaintiff 
had suffered from tuberculosis, and of a very active type, that  the indica- 
tions were that  the same had been arrested, and though totally disabled 
from doing manual labor, that  mentally there was no impairment of 
plaintiff, and there was no reason why he could not manage his f a rm 
and give proper directions about i t  or do other business of an  advisory 
kind. On cross-examination two of these witnesses said that  mental 
effort might hare  a tendency to break one down. 

I t  was also shown that  during the year 1923, he  had on two or three 
occasions attended directors' meetings of a bank. for -,vhich he mas 
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allolred two dollars per meeting, and that  he had loolrctd after other 
transactions of a personal kind, including some litigation affecting his 
private interests. Further,  that  during said year he had arranged for the 
building of a house, paying off the hands himself and giving the matter 
a general oversight. - - 

I n  reply, and as to building the house, H a r d y  Keel, a witness for 
plaintiff, testified as follows: "I have known R. H. Lee all his days 
and I have recently built a house for him. Some weeks m q b e  he would 
come three or four times a meek and then maybe he would not come 
a t  all, and one time he  did not come in  three weeks. H e  said he was 
sick. H i s  son would come u p  sometimes and he said his father was 
sick. One day, I mas a t  work by myself and in getting the flooring up 
it seemed to be spring and he picked u p  a piece of scantling and when 
he  pulled u p  I hit i t  and it gave him a jar  and looked like it put  him 
out of busi~icss; lle went out and came back and said the jar  had given 
him a hemorrhage and i t  was about a week he did not E ~ ~ O T V  up. T h e  
little jar  he received would not h a r e  affected a man of ordinary strength. 
From appearances he  don't seem to be able to work but I have not 
noticed any dimunition of his mental activity. H e  hired h s labor by the 
day  to build his house. H e  asked me if I ~vould take it in cxharge, he mas 
not able to look after it. I took i t  in charge and r an  i t  all the way 
through.'' 

And as to  attending the directors' meeting, plaintiff te83tified that  he 
had attended two or three meetings, being unable to attend the others; 
that he had asked to  be turned off because he  was unable to attend, 
and did not understand that  he was on the loan committee of the bank; 
"that he was unable to drive a car and that  any one not dead could go 
to a bank and listen to what was said." etc. 

On this conflicting evidenre the cause mas submitted to the jury and 
verdict rendered on the following issue: "Was the insured during the 
year 1023, wholly incapacitated by bodily in jury  or dise,tse so tha t  he  
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v a s  thereby permanently and continuously prevented from engaging 
in ally occupation ~rliatsoever for remuneration or profit a t  all times 
during said year ? Answer : 'Yes.' " Judgnlent on verdict for plaintiff, 
and defe~idant excepted and appealed, assigning errors. 

2. V.  Bawls f o ~  plaintiff. 
James 11. POZL, iUoore CC Dunn for defendant. 

HOKE, C. J. Under a correct and comprehensive charge, in which 
the positions of the respective parties and the pertinent eiidence were 
fully and fair ly stated, the jury has rendered its vrrdict for plaintiff, 
and i ie  find no reason for disturbing the results of the trial. On the 
de terminat i~  e question as contained and presented in the issue, the court, 
among other things, charged the jury as fo1lo~r.s : 

"NOTV, you will ~ v a n t  to know n h a t  is meant by the languagc in the 
contract 'vholly incapacitated and thereby permanently and continu- 
ously prevented fro111 engaging in any a~oca t ion  nhatsoever for renlull- 
eration or profit.' I t  does not mran merely that  this disability n ~ a y  
iiicapacitate him from pursuing his urual avocation, from workin? on 
his farm nit11 his liarrcls, but that  it must incapacitate llim from 
engaging in any arocation for remuneration or profit. One of the illus- 
tratiolis in the books is that  nliere a luan T T : ~  an eilgineer a11d v a s  
injured and claimed to be nholly incapacitated, and the court liclcl that  
the fact that  ho ivas incapacitated for running an engine would not 
be sufficient nherc  i t  appearcd lie was not incapacitatetl for engaging 
in other arocations from whic11 he nligllt secure re~nuneration or l~rofits. 

('Our courts hold that  the act shall be in force as it rcacls ant1 that  
tho insured cannot recorer because totally disabled for his OTW t rade 
or business, if he retains health, strength and physical ability sufiricnt 
for the pursuance of other arocations by which he might eng:tg~ for 
profit or remuneration. 

" I t  would not be necesiary that  the business in nliich lie engirges 
should actually be profitable or re~nunerative and he voultl lisvc to take 
the risk that  all men take in things of that  sort, arid the test ~voultl 
not be nhetlier he could have actually made a profit. If it was such 
a business that  he  1va3 able to engage in i t  in the expectation of profit 
or remuneration. 

"xon~, the fact that the plaintiff had somebody to build him a house 
by the day and that he was u p  there and paid off the hands ~voultl not 
constitute an  avocation for profit or remuneration, nor ivould his attend- 
ing meetings of the board of directors. These circunlstances are testified 
to and brought to your attention by witnesses for the purpose of enabling 
you to see the whole situation and dotermine for yourselves whether he  
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was wholly incapacitated. H e  contends that he had to tu rn  over his 
f a rm to his son, because he mas wholly incapacitated to do the work,' 
and the son testified that  he was in charge and has had charge of i t  
for  two or three years, and that while he  advised 1 ~ 1 t h  his father 
uhen  he is  a t  the house and tells him v h a t  he is  doing, his father 
does not control and direct him. 

"Sow, as I say, if the evidence satisfies you by its greater weight, the 
burden being upon the plaintiff, that  during the year 1923, he mas 
wholly incapacitated by reason of disease so that  he  was thereby pre- 
vented from engaging in any avocation for remuneration or profit, you 
would answer this issue 'Yes,' otherwise you mould answer i t  'No,' and 
if you should find from the evidence that  during this time, the year 1923, 
the plaintiff has been engaged in a remunerative avocation, then he 
would not be entitled to recover, and you would answer the issue 'No.' 

"I charge you further if you find the plaintiff was engaged in farming 
before any disability occurred and had ceased to do nlarual  labor, but 
has since that  time, during the year 1923, been in active charge of his 
farm, managing the labor, marketing tlle crops and othenvise handling 
tlie same, as is the custom of well-to-do farmers, that  he h ; ~  been attend- 
ing actively the meetings as a director of the bank, then I charge you 
if you find these facts from the evidence that  the plaintiff mould not be 
totally disabled for carrying on an avocation for profit or remuneration, 
nnd yo11 would answer the first issue 'So.' 

"I charge you further that  under the terms of the  policy, it  was 
tlie iritelitiori of the insured and the company to reimburt;e the plaintiff 
if lit! became wholly disabled from bodily disease from el gaging in any 
occupation for remuneration or profit, and if you should find from all 
tlie evidence that  the plaintiff has not been totally disablwl and that he 
has been able to attend to his  usual affairs and manage the same with 
profit a i d  remuneration to liiniself, then in that  event, although you 
may find he  has been sick since the issuance of the policy, you would 
not find lie was totally disabled and you would answer the issue 'No,' but 
as I have said, if upon a fa i r  consideration of all the evidence, the 
physician's evidence and the evidence of the laymen and of the plaintiff 
and the defendant and their witnesses, you should be satisfied by the 
greater weight of the evidence that  during this year he  h i s  been wholly 
incapacitated by disease so that  h e  was thereby continuously and 
permanently prevented from engaging in any avocation for remunera- 
tion or profit, then you would answer the issue Tes . '  " 

I n  our opinion and as applied to the facts in evidence, these instruc- 
tions are  in accord with the general principles prevailir~g on a policy 
of this character, and as applied and approved by this Court i n  Buckner 
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v. Ins. f 'IJ., 172 S. C., p. i B B ;  Gacon 011 E w e t i t  Soc~e t ies ,  see. 295a; 
4 Coolcg's Uricfs, pp. 3 2 8 4 ,  3292, 3293. 

T h e  excel)tious noted to this  p r c w n t a t i o ~ ~  on the p r i n c ~ p a l  f e a t u r r  of 
t h e  control ersy can  none of them be sust:rmetl. I'lirv a r r  elt11c.r hnrccl 
011 prayers  fo r  i i is t ruct ivi~ ~ ~ h i c h  to t h e  cxtent p e r l n ~ s s l l ~ l e  sufficiently 
apptxar  ill t h e  charge as glverl, o r  t h ~ y  conslit  of excerpts ~vhich clo not 

I11 I n m r r o u s  d e c i s ~ o r ~ s  applicable n e  have approved t h e  position t h a t  
tht. clinrgc of t h c  c0~11.t ~t iukt  btx  cons~derecl as  a nhole  in t h e  same con- 
r l i  1.1 ctl IT av i u  ~ i h i c l l  i t  n as  g i w n  and  upon  t h e  presui i~pt ion tha t  the  
I IWT-  c i d  not o~er loo l r  ally portion of it .  If. l ~ h e i i  so construed i t  presents 
th-. Ian. t'~ri~,!y :1!1tl correctly, i t  will afford iio ground for  reversliig t h e  
i~ttlginc~nt. !11ougl1 ::onw of the c ~ p r ~ s s i o n s ,  n h c n  s tanding alone, might 

I Y ~ , ~ : I ~ I : ! ~  as ~ . ~ I Y J I ! W ~ . I A  t : ,  c. . / ( ~ ~ / L . i n s ;  132 N. C., 11. 818; I I u g g u ~ d  2) .  

A ? / i l , 7 1 1 ; / .  Y. C .  pp. 255-258; l l a t ~ i s  c. l l u r r i s ,  178 X. C., 1)p. 7-11; 

t l l l r l  J I I  thpse formvr yea13s :IS ~ ~ E e r i r l g  f r o m  tuh~rcu los i s  contractrri o r  
~ l r ~ v ~ l n ~ ~ e , l  as 11c.rc~tof'orc~ statcvl. and hat1 also stated tha t  ill t l~occ year3 

011 careful cul~~itIer,rrivn ncl find 110 revers~ble  e r ror  ill the record 
and  t h e  judgment  fo r  plaintiff must  be 

.Iffirined. 

i Filed 12 Norernber. 1924.) 

1. Bill9 and Kotcs-Negotiable Ins t~wmcnts -Due  Course-Infirmity- 
Kotice-Statutes. 

Where a ~rurchaser cf :I uote is one before maturity for value, but nit11 
11otic'. v f  an infirmity i l~err in n l ~ i c h  wculcl render it inr:~lid. he is not 
q11c.h n holder in i l u ~  r o n r w  that noulil sust?iu bi. nttion t h ~ r e o n  C' S 
m 3 .  3038. ~ 0 3 9 .  
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2. Same-Renewals. 
A note tnlten i11 renewal does not extinguish tlle ori::innl note, and 

those wlio acquire the latter with linowledge of tlle infirn~ity that \vould 
vitiate the former may iiot YVc.uver tlit.lr111i. 

3. Issues-Admissions-Appral and  Error. 
Wliere an issue has been a n s ~ e r e d  with the consent of the parties to 

the action, one of thein may not urge for error a l~ositiou that is coiitra- 
dictory to the issue thus nnswered. 

4. Sanw-Burden of Proof. 
Where there is e~ idence  that a note sued on was affected by an in- 

firmity tlint would vitiate it ,  the burden of proof is on one claiming to be 
a hulder in due course \~i t l lout  notice, to establisli his l~osition before tlle 
jury by the greater \\eight of the evidence. C. S., 3040. 

5. Same--Banks mil Banking-Officers-Interest. 
\\'liere tlie discount colnmittee of a banlt accepts and c1,scounts a note 

at  tlie request of its off~ccr and member thereof, nud the officer is inter- 
estc~l therein, the pri~iciple of in~puted Itnowledge of the officer of tlie 
infirlnity of the instrument tlint \\oultl vitiate tlie note does liot n l~ l~ ly ,  
ali(1 111m11 coiifli~tinq e~ idence  the issue so raised is fcr the jury to 
deterniilic under 1)roper instructioiis of tlie judge. 

6. Arpcal  and  Error-Constitntiona1 Law-Rcriew. 
011 n p ~ e a l  to the Snl~reme Court, only elror as  to th?  law or leqal 

inferelices are  rel-ic\\nble u11on the record i l l  the case. C'onst., Art. IT, 
see. 8. 

APPEAL by  plaintiff f r o m  Calvwf ,  J., a t  Apr i l  Term,  :L024, of XEW 
HANOVER. 

T h e  execution of t h e  note  set out i n  t h e  complaint  11y defendant, 
J a m e s  Howard ,  and  tlie endorsement by defen~lan t ,  P e r c y  W. TFTells, a r e  
admitted. Defendants, i n  their  anslver to  t h e  complaint,  allege tha t  t h e  
execution of t h e  or iginal  note f o r  x-hicli t h e  note sued on  is a renewal, 
was procured by false and  f raudulen t  representations, and  t h a t  same 
was  therefore without  consideration, nu l l  and  ~ o i d .  Plaintiff replies 
by  alleging t h a t  i t  was a holder of t h e  note  i n  due  course, h a r i n g  
purchased the  same f o r  d u e ,  before matur i ty ,  and  without  notice of a n y  
inf irmity i n  t h e  instrument ,  o r  defect i n  the  t i t le  of the  person f r o m  
whom i t  purchased the  note. 

T h e  note set out i n  t h e  complaint a n d  offered i n  evidence by plain- 
tiff, is dated 23 December, 1922, is f o r  $5,000, and  is due  60 days a f te r  
date. I t  is  signed by  J a m e s  H o w a r d  and  is  payable to  h i s  order, a t  the  
Commercial Nat iona l  Bank ,  TFTilmington, N. (3. I t  is  endorsed by  both 
defendants  a n d  has  not been paid. 

O n  27 May,  1922, J a m e s  H o w a r d  executed h i s  note  f o r  $5,000, due  
00 days a f te r  date. T h i s  note  was endorsed by  P e r c y  1'. Wells, and  
was payable either t o  t h e  order  of t h e  m a k w  or  to  the  Commercial 
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Xational Bank. The  consideration for this note v a s  50 sliarcs of tlir 
capital stock of tlie Conlmcrcial National Bank of Wilmington, N. C., 
sold to Howard by Thonias E. Cooper, a director of said bank and 
subsequently i ts  president. James Howard was induced to purchase the 
stock and to give his note for the purchase price by represelltations 
made to liim by Thomas E. Cooper. 

On  31 Nay,  1922, this original note was purchased hy p l a i~~ t i f f .  It 
\\as prexnttrd to tlie discomit coiiirnittee of plaii~tiff hy Tlloriias E. 
Cooper, a t  that  time a member of the comriiittec ant1 also 7 ice-1)resitlelit 
of the ba~lk.  The  note was discounted for the Commercial National 
Hank. Plaintiff  aid face rnlue for the note, lesi discoulit at C per c2c3nt. 
This original note was not paid at maturity, alld a l ~ o t e  rswutcd by 
Howard aud endorsed by Wells was take11 by plaintiff in renewal. 
There were sereral relien als, tlic last being the note upon n liicli this 
action is brought. 

The  issum submitted to the jury n e r e  as follons: 
1. Was the original note for nl1ic11 the note in eont ro~ersy  \\a, g ive~l  

as a r e n e v d  procured by fraud and nlisrcpresentat io~~ as allcgcd in 
tlir ariswer ? 

2. I f  so, did plaintiff, Mercliants National Bank, a t  the time of tlie 
purchase of raid note have notice of such alleged fraud Z 

3. Did plaintiff, AIercliants Xational Bank, purchase such original 
note for d u e  and before matur i ty?  

-1. I f  so, did defendants a t  tinic of execu t io~~  of tlie relien-wl uote sucd 
on have notice of such alleged f r a u d ?  

3. Wliat nmount, if any, is plaintiff wti t led to rrc20\ t r  of tlic 
defe~idants ? 

.It tlic conclusion of the eritlcnre it TI a i  ngrecd that tlic conrt sl~ould 
charge tlic j n r ~  to anrucr tlic first nlltl third issuci "Yes," :rnd that thc. 
allsner to t l i ~  fifth iwuc shoultl be rcscrvctl all11 n i lmrwd by tlic~ c8onrt. 
Olily the vcoi1(1 a~i t l  fourth icqueq nc,st3 tlicrcforc ,iilhnlitttd to t l ~ c  jury. 
T h t w  n (,re ansn crctl "Yci" R I I ~  T o . "  r (~~pcet ix  el:. 

I t  iq therrforc establishetl by tlic T ertlict t h t  the origii~al  11otc n a s  
1xoruretl false and fraucl~ilcnt reprcsc~itatioils, and that the 11otc ill 
colitsorersy rvas p i r r i ~  ill rellcn a1 of this ilote; that plaintiff hat1 noticr.. 
at the time it purrliascd the origin:~l i~otc,  of the fraud, lmt that it pait1 
ra lue  for the note a i d  piirclinsed it hefore maturi ty;  that tlcfmtlants 
had no noticc, at the time of the csccution of th(3 r ~ n r ~ v a I  note wet1 on. 
that  the representations hy uhich the origiual l ~ o t e  n a s  procurptl wcre 
false and fraudulent. 

Judgment n a s  rel~tlered that plaintiff recover nothing of tlefenclarlts. 
To this judgmeirt plaintiff esccptrd, and appealed therc~froin to the 
Supreme Court. Assignnie~~ts of error are set out in the opinion. 
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. J I l i c ~ f  L. ( ' o r ,  1T'righf S. Sfez)ens, a n d  John  H Rerr, Jr.,  f o ~  p la in t i f f .  
Rcl lnmy d Hrdlaw?j c c ~ t l  R o ~ t n t r c e  d C a m  for d c f c n d a s f s .  

issues "T<,r." 'I'llr. col~trorcrsy be twen  the pilrtics wa* tl us confinctl to 

in tliis action \ \as thc last of :I m ivs  gircn by dcfeiidants rind take11 by 
pl:\i~ltiff in i~entwal of the origilinl nott . Tlir jury has j'ouud, by con- 
srwt, that  this nott: wai 1)rocured by falsrl and fraudulent reprcseiltations 
niade by Tl~oinas E. Coopcr to the malwr, Jarnes H o w a ~ d ,  and to thc 
endorser, Percy W. TTells. This original note Tras negoiiahle ill for111 
:md was pi~wlinwd by plaintiff before maturi ty and for raluc. I f ,  at 
the time il mrchascd this note. ulaintiff had no noticr of the fnlsc and , L 
fraudulent represerrtations, by nieans of which its exct~ution hj- thc 
111akcr n a s  1)rocured. it was n holder in clue course of the notc, and could 
ha re  enforced pnynient for the full amount thereof against all partics 
liablc t l~ercon.  C'. S., 3033 and 3038. 

Tlic notc upon which tliis action is brought is not the note procured 
t)y fulse and fraudulent representations. That  note was tlated 27 May, 
1922, and was due nincty days after datc. Tlie note sued on uns dated 
23 I)eccinbt~r, 1922, 2nd was due s ix t .  days after datc. Both are for 
$3,000. 

I n  apt  tirile plaintiff tendwed an issue, as fo l lo~i~s  : "Eid defendants 
negotiate tlw note sued on direct with plaintiff ?" 

To the w f u w l  of tllr court to suhrnit this issue, plaintit? cscrptcrl. 
Ill apt time plaintiff requested t l ~ c  court to instruct the jury as fol- 

lows: '(If you find from the e~idence ,  by its grcater weight. that the 
note sucd on Tl-a!: g i w n  to s t n m  the p:qmnit  of t l ~ c  f h t   not^ and to 
get an extcnsion of time, tile11 the court charges you that  dcfcnilants 
would he l iabl~ ."  

To tlie refusal of tlie court to givr this instruction plaintiff excepted. 
By tllesc~ exceptions plaintiff presents its contention that  defcnses 

nrailnhlc to defendants in an action upon the original i~ote,  dated 27 
May, 1922, and purchased hy plaintiff, cannot be set up  a11d maintaiued 
in an  action upon the notc dated 23 Dwcmher, 1920, which was executed 
by defendants and delivered to plaintiff, 



Y'hc~e e x r c ~ ~ t i o n ~ .  ho\vewr, ('aunot non h~ urged by plaintiff: as 
grounds for a u r v  trial. P h i ~ i t i f f  did iiof exeept to t h ~  f i r ~ t  issut', 
which \\:IS l~rcdicntrd upon the proposition tliat the note in cwntrorers;) 
m r  g i \  c.11 as :t r e ~ ~ e w n l  of the orlginal note, which n as l~ rocwwl  by 
fa lw anti fraudulrnt ~ y ~ r c w i t a t i o n s  Thiq issue m s  ~ l l h T W I ' ~ i 1  "Yes," 
hy consrilt 

Plaintiff'b witler~i~r~ s h o w  that  the liotr w x l  on was a r m m a l  of the 
origin:il note. Col J a n r ~ . ~  R Young, rilai -prcsidrnt of plaintiff bank, 
testifiet[ l h n r  the f r ~ t  note, for ~ ~ i n r t y  (lay-, was dis(wunted for the 
('omrnrrcial Bank 0 x 1  31 May, 1922 d; that t h c r ~  mas a rrlirn a1 iu August 
for s ~ s t ~ -  days, and again z, ~.cneunl  ill Octt~ber for s i l ty  days. '"l'llis 
lwrfi~nt notc was r r~ ( ' i~ ' t x l  30 nccen~ber ,  1922. I condu(~t~t1  nioSt of thr  
correspondence. I kno~x- tliat, after t h r  firdt time, we renewed it without 
any rt~gard to the bank. Thc  first note was ugrerd to br  talien up in 
Jnnc  an(l after tliii \ \ r  Iookrtl into tlic financ~ial standing of thr  part lei ;  
and ~ 1 1 ~ l l e  y e  n c r ~  trying to collect it n.c Trercl forctd from ti in^ to time 
to rrlicn., Ir~rc:iusr \re could ]lot rnnhc- caollwtion Fothill'g has Prrr heel] 
paid on tho notc." 

Thcw rxceptions eannot be snstaincd. There wai; no erroi in refusing 
to submit the i ssw tenderpd, or in refusing to give the instruction 
requested. 

r l 1110 iqwe tenclrred liy plaintifl was iricons~srent with the firqt i s u e  
submitred u i t h u t  objection by plaintif?. Plaintie,  hy its colisent that  
tllir issue should be answered '('k'ci," admitted that  t h  note sued un a a5 
i~ r m r v  a1 (If the oripilial ~lotc., 5% hicli 1% procurrd hy f a l ~  a ~ ~ d  f r a~ idu-  
lent rep~escntations Ilirlerd, all the e ~ i t l e n r t ~  n as to this etrect There 
is no eriiic~ncacb that  thc uote surd on n as  taheli in paynient of the original 
llott' 

r 3 I he note s u t ~ l  on, ~ P I I I ~  a I . ~ ~ I I C - U  a1 of t l ~ t ~  origii~;tl 110tr. ally defenie 
arailahle to defendants 111 an wc t io~~  o ~ i  tlic or1gl11:11 note 19 axailable In 

this actiou. 'I'l~rl d t fe~lsc  relict1 upo l~  by ileft~nda~its is, that plaintiff 
tooli thc~ o ~ l g l ~ i a l  riorr. n i th  liotice that sarric wa. prorurcd from defend- 
ants hy false i ~ i ~ t l  I rnut lu lc~~t  rrprcst~r~tatioiis, aild that 11ott1 sued oli is a 
ronewal of t h r  vrigilial notr. This 1s a good and ~ a l i d  i ldcl~sc,  not only 
a9 against the origitlal ~otc., I~u t  also as :rgainst an? ]lot? glreli a1111 
accepted in renewal thereof. 

"Where a note 1, gireri merely in rene~val of another note, :tiid not in 
payment, the r t~n r~va l  ( 1 0 ~ 5  not ei-itingu~sh the original tlrbt ur ill any 
way changr the debt, except by postponing the time for payment; and 
as a general rule the holdcr is entitled to the same rights nnd relntdies 
as if he was proceeding on the original note" 8 C'. J., 1). 413, stv. 636 ; 
Bank 21. Hall,  174 IT. C., 477; Grace v. ii'trickland, a n t c ,  369 
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"As between the original parties and as against trailsferees, who are 
not bona fide purchasers for value, a renewal note is open to all defenses 
which might have been made against the original note, a t  least in so f a r  
as they relate to consideration, such as want or failure of consideration, 
fraud, usury, gambling debts, or other illegality. This does not apply, 
however, where a note is taken in payment and not in re~iewal. I t  is a 
defense to renewal notes that  the signatures of the makers were obtained 
by fraud of the payee, in an  action by the payee." 8 (1. J., sec. 658. 
A defense available as against a payee is available as :gainst a pur- 
chaser or transferee who is not a holder ill due course. C. S., 3039. 

The  note sued on in this action is a renewal of a note procured fro111 
defendants by false and fraudulent representations made to defendants 
by Thomas E. Cooper. This original note n.as purchased by plaintiff 
for  value and before maturity. I t  became material, thert~fore, to deter- 
mine nliether or not plaintiff had notice, a t  the time it purchased the 
origillal note, of such false and fraudulent rtyresentations. This qurs- 
tion is involved in the second issue. C. S., 3033 and 30313. 

The  contention of defendants is that  the false and fraudulent repre- 
sentations, by means of mhich the note was procured, .sere made by 
Thomas E. Cooper, vice-president and member of the discount com- 
mittee of plaintiff bank, and that  said Cooper presented the note to the 
coilmiittee and acted as a member of the coninlittee in making the pur- 
chase; that knowledge of Cooper is imputed to plaintiff bank. 

Plaintiff's contention is  that  Thomas E. Cooper had a personal inter- 
est in the note of defendants, and in  the sale of the stock for which note 
was given, and that  therefore his knowledge of the f r ~ u d  cannot be 
imputed to plaintiff. 

These contentions were presented to the jury by tht> court in an 
instrurtion, as follows: " I t  is admitted in this case that  at the time the 
original note was bought by the Nrrchnnts Kational Bank, Thomas E .  
Cooper was vice-president of the bank and a member of its discount 
coninlittee, and took part in the purchasc of the note. The court charges 
the jury, if they find from the evidence that the original note was 
obtained by fraudulent misrepresentations of T. E. Coopw, and that it 
was sold by T. E. Cooper to plaintiff, or that  it was sold to the Com- 
nlcrcial I\'ational Bank, and that  bank sold or discountecl said note to 
plaintiff, and that  in the discounting or purchase of s,iid note, said 
T.  E. Cooper v a s  a member of the discount committee and acted in the 
discounting of the note, then plaintiff bank had notice of the fraud, 
unlcss you find from the evidence that  Thomas E. Cooper wi s  personally 
interested in the sale of the stock to defendant Howard and handled the 
note IIoward gaye originally. I n  the latter case the court charges you 
that  what Thomas E. Cooper knew would not be notice to plaintiff 
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bank. So that, if you find from the evidence that Thonias E. Cooper 
was personally interested in the sale of the stock to ITownrd and ill the 
note Howard gave origi~ially, then you will ansn er the second issue 'So.' 
But if you do not find from the evidence that  Thomas E. Cooprr was 
persorlally interested in the sale of the stock to Howard, and in the note 
Hen-arc1 gave originally, then you r i l l  further comider the case, and 
determine, independent of those co~~siclerations, nhetlirr plaintiff hank 
had actual knowledge of the fraud, or knowledge of such facts that its 
action in taking the instrument amou~lted to had faith. 

"On that question, if you find by the greater ~veiglit of the e~ idence  
that  the plaintiff bank had no notice of the fraud, or no knowledge of 
such facts that its action in tal i i~lg tlie instrnmelit amonntcd to lmd 
faith, tlicli you choultl ansn er tlie sccolid issue 'KO.' Cnle.rs you so find, 
answer it 'Yes.' " 

T o  t l i i ~  in s t ru~ t ion  plaintiff excepted. The  exception is not suqtaincd. 
The instruction is a clear and accurate statement of the law applicable 
to facts ar  admitted hy the parties and as the jury might find them to 
be from the e d e r ~ c e .  "Ordinarily, a hank is presumed to  ha^-e notice 
of niattcrs ~vliicli are known to its president, upon tlie theory that  lie 
r i l l  in the line of his dutv communicate to the bank such inform a t '  1011 

as he has ;  but the law recognizes the frailty of human natnrc, and when 
the president has a personal interest to serve, or is acting in a trans- 
action in his own behalf, the presumption does not obtain that he will 
communicate matters to the bank which are detrimental to him." Bank 
2 . .  Wells, 187 N. C., 515. 

There T$ as conflicting el idellee as to thc relation of Thomas E. Cooper 
to the origiilal note purchased hy tlie plaintiff and as to his rclatiorls to 
the stock nhicli lie sold to dcfendants. I t  was within tlie pro\-ince of 
the jury to find the fact.. from the evidence with respect to these matters, 
arid his Honor properly so instructed the jury. 

There was also eridcnce from which the jury might find tliat the dis- 
count comrnittec of plaintiff bank knew the relationq of Thomas E. 
Cooper to the Conimercial Kational Bank aud to the defendants; that 
lie had formerly lived in  Wilmirigton, the home of defendants; tliat he 
was then a director of said bank, and had formerly been one of its 
officers; that  negotiations were then i11 progress for hirn to serer his 
relations v i t h  plaintiff and to return to Wilmington as pre4dent of the 
Commercial Kational Bank, and that  the result of these negotiations 
was dependent upon tlie sale of the stock in said hank owned by W. B. 
Cooper, his brother. 

,llthough the jury might find from the eridence tliat Tlionlas E. 
Cooper had a personal interest in the note which he  prewnted for dis- 
count for the Comnwrcial Bank, tlie jury might also fintl from the evi- 
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dence that  the discount committee had notice of such intermest. 'l'liornas 
E. Cooper did not, as vice-president or as a member of the discount 
coinrnittee uf plaintiff bank, purchase the note in which lit> had a per- 
sonal interest. H e  presented the note to the full committee, a i d  the 
committee purchased the note, as it had authority to d3. Whatever 
knowledge or notice this committee had as to the personal interest of 
Thomas E. Cooper in  the note, the plaintiff had. The  cbourt charged 
the jury that, ~ndependently as to whether they found that  Thomas E. 
Cooper mas personally interested in  the note or in the salt? of the stock 
to defendant Howard, they would further consider the case and deter- 
mine whether or  not the plaintiff had actual knowledge of the  fraud,  or 
knowledge of such facts that  its action in  taking the note amounted to 
bad faith. This was a correct instruction, and the exception to  it cannot 
be sustained. 

Upon the fourth issue the court instructed the jury as follows: "So 
that, gentlemen, with respect to the fourth issue, if you jind from the 
evidence, and by the greater weight of it, that  the defendants, a t  the 
time of the execution of the renewal note sued on, had knowledge of the 
said alleged fraud. you will answer the issue 'Yes.' Unlesq you so find, 
answer i t  'NO.' " 

Plaintiff's exception to this instruction cannot be sustaii ed. 'Tht. la15 
upon which this instruction is based i s  stated in 8 Corpus .Turis, p. 444, 
as follows: "One who gives n note in r ene i~a l  of anoth-r note, v i t h  
knowledge a t  the tinw of a part ial  fai lure of the consideration for t h ~  
original note, or of false representations by the payee, w a ~ w s  $uch 
defense and cannot set it  u p  to defeat or to r d u c e  the recwvery O I I  the 
reliewal note." 

I t  is admitted that  plniutiff is a ho l t l~ r  of the note. which is negotiable 
on its face. The  title of the person who negotiated tlw 1101 e to plaintiff 
having betw qhown to b~ defective, the  burdcn is on plaintiff to prove 
that it i q  n holdcr in clue course. C. S., 3040. 1'13011 the a n w w q  to the 
first, wand, and third i w w .  plaintiff v a s  not n holder 111 1 1 u ~  ccrurse 
of the ol.;gin:ll uote. 'I ' l~e l~urden of proof iq upon plaintiff t o  ~ lw\  that  
t l e f t w t l n ~ ~ t ~  hntl notice of tlle fraud at tiinc of ~sccn t ion  of 1.cwewa1 ~ i o t e ;  
other~r isc. thc tlefcnsr to th r  original note is available as a defellv to 
the renrwal notc. 

Pla~ntifF's co~ltention as to the facts anti the l a w  i nv~ l rc t l  in this 
action have been suhmittc~l  tu the jury in a trial frce flo111 errur :IS t o  
matters of lrtw or legal inference. This Court has jurisclictiou to r r l  ic~w 
up011 appeal the tiecisloi~s of the Superlor Court ulmn m i t t t m  of lam 
and l egd  inference. Constitution of N. C., ,'irt. I\", sec. 1.. We hnd 

N o  error. 



CHAK1,IIC SJIITIi, nr- 111s h ~ ' i r  E'HIESD. AI)RIAX J. NEWTON, v. J U K U  
hlYP;Its A \ I )  I t 0 1  NIE l tS  

,r AIA[+I< S N I T J I  X .  t r [ r > l I ;  N I I ~ S  

1. Appeal and Errol,.-.Oh.jet~tiolls and ExceptioneRecoril-Eviclencc. 
All exception t.o the esc~lns i~~n  of eritlijr~(~c I.)I\ the trial \\-ill not l)r con- 

sidcretl ou a l~ l~eul  \\-hell t i ~ c l  ~.i:co~d i s  .tilent aq t o  xvllat this cridr>nc.e \\-as 
expcctecl lo bc. nn12 its (,urnpeterice or ~n:lteri:llity elors not np~)ear .  

2. dscault and Hlattcry-Cisil ~Ict ions-- l~i~l l i t ivc  Dainagrs--Eridence- 
Appeal and Erl or. 

Tn a civil action to rocover da~i~nges  for assault nnd battery, the exclu- 
sion of t11~ ~ t w ~ r d  of tonvictinl~ of tlt~fnrtl;~ilt in tht. c'riminnl a( tiou :ic 

eviclrrice i4 uot 11r~ju1licial to the pltiintltf ~ ~ p n n  the i i w c  of 1)~lnitive tl:~m- 
a g w :  tlnmnpw of t h ~ s  character be in^ Iargc-lv discretionary \\it11 the 
court, and the e~ idence  e-xcluclrtl not relating to ti11 :jggrn~ation of ilctual 
damages on the question of \villfull~ec~, ~nalicc. (11 r tckltw :tud n , L I J ~ U H  dls- 

reearcl of the plail~tift's rights. t ~ t r  

3. Assault and Rattrry-Ci~il Action+--Costs, 
Y71t.r~ the rrcovetv of damaces in a ri\ i l  tion of a'sault i'i 1 ~ ~ s  than 

fiftj tlollal\. thcl yl:iultlff rrcwv1- no molt, crjits tlian tl:lln:igc~~ C' S . 
lX1 ( 1 )  

. I~TE~I,  from N r y s o n .  J . ,  a t  July  T f n n .  1924, of I>a\iosox. 
The p l n ~ l ~ t i f f s  brc~uglit w i t  to  ~ . c c o ~  ( 1  tl:magc.: f o r  a s w u l t  a l~r l  bat- 

tery. T l ~ r  t \r ch caws \\ errx trlc (1 toqe t l i c~ ,  aurl tlit' follon illg \ cmlicts n c r e  
r.t+urnrd : 

( 'har l ie  S m ~ t h  I * .  ,Tulle Rlycw : L I I I ~  Kov JTrcw Drtl t h e  d e f c d a n t s  
ulr lnnfi~l ly a n d  ~ \ ro l ig fu l ly  a s w r ~ l f  t h r  p ln~nt i f f ,  as alltycd in the coin- 

lilaint 4 -\nsmrr : Yes. T h a t  :~ctixal t l , l n ~ : ~ p s .  if 3ny, i': t h ~  p l a i ~ ~ t ~ f f  
m ~ t i t l r d  tu I P C O X  rr of tbc. tlcfc-n(lants 4119xr r r  . T P I I  cents. What  
punitive danlapts 11 any.  i q  the p l : ~ i t ~ t ~ f l  lantitltd to recoLer of the 
tleftntlnnts ? - \nsner  : 'Tn rlrty-fire cents 

J. Ifack 8nt1tl1 I ? .  Juttr N y c m .  Did t h e  t l~~fcn t lnn t  u~ i la \ r fu l ly  and  
11 rongfully awault  tht, pl:lintif)', $13 a l l ~ p ~ i l  In t h e  complnint ! A\ 1 1 5 ~ ~  txr : 
Vee What  actual  clarnagw. if nnv, i~ tllr  plaintiff mt i t l ed  t o  recoTer of 
1 he c l~fcndents  ? ,Inswer : T h i r t y  c w t ~ .  W h a t  punl t ive tlamngcs, if 
~ n v ,  is the plaintiff entitled to rccovw of the clefendant ? Anqwcr : One 
cent. 

Juclpnieiit. . l p p ~ ' a l  by plairltiifs. 
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A ~ a a f s ,  J. The plaintiff in the first case offered in evidence the record 
in a criminal action against Roy Myers to show that  this defendant 
had pleaded guilty of the assault set out in the complaint and had been 
fined; and the plaintiff in the second case offered to pimove upon the 
cross-examination of D. C. Crarer,  a witness for the defendant, the 
substance of the verdict i11 S, c. J u n e  Myers. 'The widencc was excluded 
in each instance and the plaintiffs excepted. 

The  record does not disclose what the witness Craver would have 
testified as to the verdict and for this reason, if for no other, the latter 

+ exception is without merit. Hosiery Co,  v. Express  Co., 186 N .  C., 556; 
Snyder  L! .  Asheboro, 182 S. C., 508; I n  re Edens ,  ibid., 398. 

The  second issue in the first action mas answered in favor of the 
plaintiff; and the exclusion of the record in S. 11. Roy Mylm was harm- 
less unless the evidence was competent in aggravation of punitire dam- 
ages. I n  our opinion it was not competent for this purpose. Vindictive 
or punitive damages are treated as an  award by may of punishment to 
the offender and as a warning to other wrongdoers; they a>.e not allowed 
as a matter of course, but only when there are some features of aggrava- 
tion, as willfulness, malice, rudeness, oppression, or a reckless and wanton 
disregard of the plaintiff's rights, Hodges v. Hal l ,  172 N .  C., 29. The  
record of a simple admission of guilt tended to disclose none of these 
features. I n  Smi thwick  v. W a r d ,  52 N .  C., 64, the Cour! held that  in 
a civil action for assault and battery the jury should be permitted to 
consider the fine imposed in  a criminal action for the  same assault 
in abatement of exemplary damages, X a n l y ,  J., saying: "When the 
inquiry is made by the jury in  a civil action how much ought to be 
given for smart money, it is material and legitimate to knxv  how much 
the defendant has been made to smart  already, that  the jury may 
estimate how much more will be required to effect the object of the law." 
Bu t  the decision is not in support of the position taken by the plaintiffs 
i n  these actions. 

The  proposed evidence was properly excluded; but there is an  error in 
the judgment. 

A11 the issues in each case mere answered in favor of the plaintiff. 
I n  each case the plaintiff was properly allowed costs to t i e  amount of 
his recovery; but it was adjudged also "that the defendant recover of 
the plaintiff the defendant's costs." 

At  common law neither party to a civil action recovered costs and - .  

each paid his o\vn witnesses; but now the recovery of cotits is entirely 
dependent upon statutory provisions. Costin 1). Baxter ,  29 N. C., 111 ; 
Chadwick I ? .  Ins. Co., 158 S. C., 380; W a l d o  7:. Wilson ,  1'77 N. C.,  461. 
As a general rule when the plaintiff establishes his right to recover he 
establishes also his right to full costs; but in an  actior for assault, 
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battery, false i m p r i s o n n ~ n t ,  libel, slander, malicious prosecution, and  
seduction, if the  plaintiff recover less t h a n  fifty dollars as  damages, h e  
shall recover no more  costs t h a n  damages. Coafcs  v. Stephenso)a, 52 
N. C., 124; C. S., 1211 (4) .  T h i s  provision was not intoiided to ex- 
tend ally g race  or favor  to  t h e  defendant, but to discourage the  plain- 
tiff f r o m  prosecutilig frirolous, n i l fu l ,  o r  nialicious actions f o r  torts 
of t h e  character  described in t h e  statute. Sec t io~i  1242 applies u h e r e  
the  plaintiff fa i ls  to  establish h i s  r ight  t o  recover, but  does not authorize 
the  defendants' recovery of their  costs against the  plaintiffs. T h e  plaiil- 
tiffs were the  prevailing and  t h e  defendants the  losing parties, and  
costs cannot be taxed against the  p a r t y  who recovers judgment. TT'all 1;. 

Covington,  76 K. C., 1.50; Cook v. P a f f r r s o n ,  103 N. C., 1 2 7 ;  Xniglzt v .  
Holden,  1 0 4  N. C., 107. 

T h e  judgment  i n  each case i s  modified by s tr iking out the  recovery 
against  thc  plaintiff of t h e  defendant 's costs, a i d  as  modified is affirmed. 
I n  each case the  cost of t h e  appeal  will be divided between t h e  parties. 

Modified and  affirmed. 

MRS. SARAH GETSINGER V.  DR. E. F. COIU3EL1, ET 4Ls. 

(Filed 12 November, 1024.) 

Insanity-Con~mitn~ent-Statutes-S~g1igence-EdencQuestions for 
Jury. 

Omission to perform the material requirements of a statute in applica- 
tion to the clerk of the Superior Court for the commitment of one to 
the incane asylum. such as  the personal e-~amiiiation of the p?isou sought 
to be committed, etc., is some evidence in her action to recmer damages 
for a wrongful conspiracy againqt her to deprive her of her liberty, ctc.. 
to be considered on the question of the ohservance by the tlefei~dants of a 
duty requiretl of them; and it  conititutes rererqible erroi for the trial 
judge to instruct the jury that the element of negligence n a s  not to be 
considered by them in arriving a t  their yerdict u ~ m n  the iscue. ('. S . 
6191, 6192, 6193. 

APPEAL by  plaintiff f r o m  B o n d ,  J., and  a jury,  September Term,  1923, 
of P a s ~ u o ~ a x ~ .  

C. R. P u g h ,  P. W .  ~Tfc;lIullan and d y d l e f t  & Simpson for plaintiff .  
A .  P. Goduin and Ehr inghaus  & Hal l ,  for defendants.  

CLARKSOX, J. T h i s  was a civil action brought by  plaintiff against 
D r .  E. F. Corbell, L. M. Rount ree  and  K. A. Getsinger, t h e  la t ter  t h e  
husband of t h e  plaintiff. 
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Tlic tlefenditnt, Gctsiilger, wns I lewr servrd with sunlrnorls although 
on tlie t r i a l  below was a witness fo r  t h r  othcr defcutlants. 

T h e  plaintif? allrgcs : "'1'11at d u r i ~ i p  t h c  ?car 1080, tlic d ~ f ~ l l ( h l l t b  
a b o ~ e  nanied foriiicd n conspiracy to hnr:iss, to tltirnagc anti to  i ~ i j l i r c  
the  plaintiff, and  to 1i:1w 11r.r c o m m i t t d  to tlir  Statrn I4ospital f o r  
tho Iiisane, hot11 of t h c  d c f m d a n t s  ~ w l l  1~11owing t h a t  t l~t l  plair~tiff n a s  
i n  good mental  coiitlitinu--that slw had  lrer sc~lses and w i s  not a p r a o l i  
to  be cominitted to  tlic S t a t c  Hospit:il. T h a t  pursuant  to  said roll- 
sp i ra ry  arid i n  esecutioil of i ts  ~ v r o n g f u l  purpose and  desiqn, tllc clc,fcnd- 
an t s  thereupon nronpfu l ly  and  unl;~\vfully, ~ l ~ a l i c i o u s l y  aud v.itllout  in^ 

cause, made a f f i d a ~ i t  tha t  the  plaintif? was insane and \ i a Q  ii f i t  p f u o n  
to brl committed to  tlic S t a t e  I losp i ta l  i o r  t l i ~  Trisalic, s l ~ o v i i i g  Iion~icitle 
tendencies a t  times, all  of nliicli  d r f e ~ ~ t i a n t s  knew was u n t r u e  and  al l  of 
which fur ther  nns, as  plaintiff 1s informed, l)elie\-txs an11 a-wrs, n as tlonr 
by tlie defe11d:ints fo r  t h e  l m p s e  of coiliiriittll~q tlie I 1,1int1it to thc  
S t a t ?  Hospi ta l  f o r  the I n s a w ,  ant1 f o r  degrading and lirlrniliatine l in -  
nrld d e p r i ~  i n g  lier pcrinanerltly of lwr liberty." 

h p c r s  i n  the. u4ua1 form to c o n i ~ ~ i i t  ~ ) P I ' S O I I \  to th11 li n p i t a l  f o ~  tht' 
i n s a ~ i e  T\ ere  obtained f rom t h e  clwl: of t 1 1 ~  Suptl~ ' ior  ( 'oiirt of Gates 
C o u i ~ t y .  K. -1. Getsiiigcr, plaintiff's husl)and, made  tlic : i f i t la~, i t  lwfore 
t h e  clvrk tha t  she was insanc~. T h e  -usual qut- '~t ions ( 3 8  i l l  l t u n ~ h r )  w t w  
a~isn-cretl and  s~gne t l  11y all t h e e  of tlir  t ld ' c l~da~l t s  a11r1 si\orii  to br~fore 
R. 11'. Sil i~psoi i  a justice of t h e  peace, on 8 Octolwr, 1920. T h e  clerlr 
adjudged that  plaintiff was a fit subject f o r  a Iiosl~ital a n d  ordcred t h a t  
s l ~ c  1)e committed to  thc  S t a t e  Hospi tal  a t  Raleigh. Tlir ('l(lrli made  a 
fur t l ier  order  to t h e  shcriff of Cfatc3s P o u n t y  reciting that  i t  n n s  made 
satisfnctorily to  a p p ~ a r  to  h i m  tha t  tlie plaintiif \ \ a s  i ~ ~ m i r  aud n fit 
suhjcct f o r  a s ta te  l iospi t~l l ,  &I., and cornn~, lr idi~ig 111111 tu ilclivcr t h e  
plaintiff to  tlie superintendent of t h e  S ta te  Hospi ta l  a t  Raleigh for  
sa fe -ke~ping .  T h r  papers  a r e  regular  on  their  facc. T11r plaintif? 
having been inforl~irvi hy a neighbor of what  had lwcn doiw, fl(4 n it11 I I ~ Y  
six-ytar old cliild to I'irginia. Shor t ly  afrcr  tlli*, shc and 1ic.r 1111-harid 
niadta ail anlicahlc nprccmmt a s  tn tlic division of certairi property lic 
o n m d  and  i n  r e p i d  to his ~ v i t h d r a v l n g  tlita p r o c c ~ d i n g s  to  w n d  l i ~ r  t o  
tlica S t a t e  ITospital, ant1 she Iiwpiilg t 1 1 ~  child up011 ccrta in  term^. T h e  
papers  c o ~ r ~ m i t t i n p  l i w  to the  hospital were signed by tlit, clerk on 11 
October. 1920, and  tlic aprcement n-ith her  hushailti vilq 83 
Kovcntbcr, 1020.  T l i ~  summons ill tlic case n n s  i s~nrc i  10 l ) e c ~ ~ n h e ~ ,  
1921. T h e  recold i n  the case rontains  126 pages and 41 cwvptionh 

Af te r  :L careful  reading of t h e  ent i re  rccortl mid with l,now1erlg~ t h a t  
the  case took a long t ime to t ry  and  t11r burden of a ncn. t r ia l ,  n e  a r e  
constrained t o  send the w s e  b w k  on :L n ~ a t t c v  w(~ t l i i~ ik  p r e j ~ i d i c i d  to 
plaintiff. W e  will con~id , ' r  the Inn. anr j  this  ringlc c w c p i i o ~ ,  
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Where parties in pursuance of a conspiracy or cornbination to usc 
legal proceedings fraudulently to in jure  another, a person who has b w r ~  
injured may brlng an action to recover damages sustained. 1 2  C'. J . ,  p. 
568, see. 110 ( 3 )  ; Davenport 2). Lynch, 51 N. C., p. 545; 5 Am. L. Rep., 
(Anno.) p. 1097. 

The first issue submitted to the jury mas as  follows: "Did defendants, 
D r  E. F. Corbell and L. M. Rountree, or either of them, with intent 
to injure and annoy the plaintiff, Mrs. Getsinger, fraudulently conspire 
and agree with her husband to file papers to  have her put  in the hospital 
a s  alleged ?" 

The  jury l ia~l r ig  been out several hours deliberating, about 11 3 0  a t  
nigLt, they sent for the judge, and the record made by the court below 
is  as follows: "After court adjourned, the jury sent word to the judge 
that they wanted to see him. He came to the courthouse and came up 
to nhere  they were mith the sheriff and clerk, and one of the jurors, 
all being present, stated that  they wanted to ask him the following 
questions That  they wanted to know on the first issue whether iiegli- 
genre on the par t  of Dr .  Corbell or R o u n t r e ~  would have any bearing 
on the issue. The  judge answered the question as follows: 'It is not a 
question of negligence, i t  is a question of whether or not they fraudu- 
lently conspired or agreed with l l r .  Getsinger to file papers with intent 
to annoy and injure her and h a r e  h r r  put in the hospital.' " 

After this inxtruction was given, the jury answered the first issue 
"ATo." 

Kow the question presented by the jury to the court below is presented 
to us for consideration. "Whether negligence on the part  of Dr.  Corbell 
or Rountree nould have any bearing on  the issue." 

C. S., 6191 is as follows: "Whereupon, unless the person in ~ rhose  
care or custody the insane prrron is \%ill agree to bring him before the 
clerk without a uarrant ,  or unless the clerk shall be of the opinion 
tliat it  n d l  be injurious to the insane person to be brought before him, 
the clerk shall issue a prrcept, d~rec ted  to tlic sheriff or o t l i e~  lanful  
officer, substantially in the following form : 

"State of Kor th  Carolina, 
T o  the Sheriff or Other Lawful Officer of County. 

Greeting : 
9CThercas infornlatiorr, on oath, has been laid before me tliat 

i~ insane, you are  herrhy co~nmanded to bring 
him before me within the next ten days, that  necessary proceedings may 
be had thereon 

Given under my  hand day of ,m., 

Clerk Superior Court." 
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C. S., 6192, is as follorvs: "If the alleged insane person be confined 
in jail otherwise than for crime, the sheriff shall remove him from the 
jail upon the order from the clerk. Upon the bringing of the alleged 
insane person before the clerk by his friends, or upon thc return of the 
preccpt with the body of the insane person, the clerk shall call to his 
assistance the county physician of the county, or some othw licensed and 
reputable physician, resident of this State, and shall procoed to examine 
into the condition of mind of the alleged insane person. H e  shall take 
testimony of a t  least one licensed physician, resident of this State, and, 
if possible, a member of the family, or some friend or perilon acquainted 
with the alleged insane person, who has had opportunity i o observe him 
after such insanity is said to h a r e  begun." 

C. S., 6193, provides that  the clerk may discharge person, require 
bond or commit to hospital. C. S., 6194, provides that  the examination 
may be a t  home of patient. C. S., 6195, provides when justice of the 
peace may make examination. C. S., 6196, questions to be answered 
and certified to superintendent of S ta te  Hospital. 

I t  appears in the evidence, undisputed from the recaord, that the 
defendants proceeded in having the plaintiff declared irisane without 
subjecting her to an  orderly inquisition of lunacy. That  is to say, with- 
out iot ice to her of the proceeding instituted for that purpose and 
without having her present for examination a t  any stage of such pro- 
ceeding. I n  other words, the entire proceeding to put plaintiff in the 
hospital for the insane was not done by the defendants in strict compli- 
ance with the law. The  jurors, men of intelligence and moral character, 
on the first issue having in mind no doubt this fact, afked the court 
below "whether negligence on the part  of Dr.  Corbel1 or Rountree would 
have any bearing on the issue." We think i t  would, and the court ought 
to have so charged the jury. Negligence is a yo rd  well known in its 
common acceptance. Webster defines it to mc>an: "The quality or state 
of being negligent; lack of due care; omission of duty ;  habitual neglect; 
heedlessness." 

T o  acquit the defendants on this issue, they must have acted in good 
faith, not fraudulently. 

I n  law '(negligence" is the failure to exercise ordin l ry  care;  the 
failure to exercise which constitutes negligence is that  degree of care 
which a prudent man should use under like circumstances and charged 
with like duty. Negligence applicable here is  definition of Stacy, J., in 
TYhift v. Rand, 187 N. C., 808: "That there has bsen a failure 
to exercise proper care in the performance of some legal duty which the 
defendant owed the plaintiff, under the circumstances in w iich they were 
placed." 
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I f  the  j u r y  h a d  come to t h e  coriclusion under  the  facts  and circum- 
stances of t h e  case tha t  t h e  defendants were gui l ty  of negligence, the  
court should have instructed them t h a t  this  negligence was some evidence 
to  be considered, ~v i t l i  tlie other  evidence i n  t h e  case, on t h e  issue a s  to  
whether clefe~idants acted fraudulent ly o r  i n  good fa i th .  I t  was not 
conrinciiig, hut a c i r c u ~ ~ ~ s t a i i e e  to he considered n i t h  the  other evidence 
i n  t h e  case. Under  t h e  facts  of this  case, t h e  jury's request, la te  a t  night,  
har ir lg  been out f o r  some time, we th ink  tha t  t h e  charge as  given 
prejudicial to plaintiff and constitutes reversible error .  

F o r  t h e  reasons given, there must  he a 
New tr ial .  

OS('AR HAIRSTON r. ERLhS(:CR COTTON JIII,T,S. 

(Filed 12 November. 1024.) 

1. Emplojer  and  Enlployw-Master and  Servant-Eviclence-Sonsnit 
Questions for Jury. 

111 an action against a cotton mill b j  its employee to recover damages 
for an allcgcd r~egligent injur),  midence that the clefenclant's \ice-l~rinci- 
pal, n i th  fellow serva~its of the plaintiff, was a t  norli 011 the tops of 
Iroilrri: 30 feet high, a t  the foot of \~hicl i  the plaintiff mas a t  norlr ni th  
the hrio\\ ledge of the \ ice-principal, to n horn he had protested a a a i ~ ~ s t  
the danger, is sufficient to take the caw to the jury and deny defenclm~t's 
motion as  of iionsuit thereon. 

2. S m n s F e l l o w  Servant. 
An 'rn1)loyee may recover clarnajies arainst his mlylojer for injurieq 

cnuzed by the other r m 1 ) l ~ e e s '  negliqence, combined with that of the 
rrnplo~ PC's fellow servants. 

Where the negligence complained of in an :~ct io~i  by the em~~loyec to 
recovcr damages of his eniployer for the negligent infliction of an injury. 
the ( loctr in~ of the r~cgligmce of fellow servauts docs 11ot ;1111)ly \vlltxll 

thc fellow servants, in the respect co~nplainetl of .  \\-ere acting undcr tlie 
direct orders of the defendant's vice-principal who n.as there l~rcaent. 

CITII, ACTIOS tried before Bryson,  J., and a jury, a t  J u l y  Term,  192-1, 
of D a v ~ n s o x  . 

The action is  to  recover damages f o r  a n  i n j u r y  caused by alleged 
riegligrnce of dcfcndnnt company i n  not providing for  plaiiit iff,  a n  
employee, a safe  and  proper place i n  n.hich to (lo h i s  norli .  O n  denial of 
ilrgligeiice the c a m e  was submitted to the  jury,  and vcrdict rmclered as  
follo\vs : 

1. W a s  plaintiff injurctl  by negligence of d ~ f e n d a n t  alleged in com- 
plaint  ? h s ~ v e r  : "Yes." 
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2. What amount of damages is plaintiff entitled to recover? Answer : 
"$i00.00." 

Judgment on the verdict and defendant appealed, assigning for error 
the refusal to allow its motion for nonsuit. 

Spru i l l  & Ol ive  f o r  plaintif f .  
R a p e r  & R a p e r ,  for de fendan t .  

HOI~E, C. J. The evidence tended to show that on 18 February, 
1023, plaintiff, a n  employee of defendant company, was, in the course 
of his employment, engaged in cleaning off the boilers iri the boiler 
room of defendant company. Tha t  there mere six of these \)oilers 
in the room, placed in an  upright position, and each being about 
thir ty feet high. Tha t  plaintiff at the precise time of the occurrence 
was standing very near boiler No. 3: washing the crcwn sheet just 
above the furnace, when a heavy piece of iron, two inches thick, four 
inches in  diameter, weighing twelve to fourteen pounds, fell from the 
top of this boiler No. 3, and struck plaintiff on the shoulder, breaking 
plaintiff's shoulder blade and knocking him to the floor unconscious, 
from which he suffered and now suffers greatly, and lessenxi his capacity 
for work, etc. Tha t  while plaintiff in the line of his duty was engaged 
in washing off the boilers, as stated, a number of other erxployees, under 
the direction and immediate supervision of one Demarcus, a foreman 
and vice-principal of defendant company, went up on tor of the boilers 
for the purpose of cleaning out the flues. Thnt this was done from the 
top, and this piece of iron that  fell on plaintiff when ~ r i  place was used 
to cover a hole in  the tram head of the boiler and had e~ iden t lv  been 
taken from its place and left on the top of the boiler at vhich plaintiff 
r a s  a t  work. Tha t  plaintiff, before he was hurt  had aslcetl Demarcus, 
the boss, not to scrape off that  boiler while plaintiff was engaged in 
washing it, and he  replied that  he had enough men to work on all of 
them; and further that  he, Demarcus. mas where he c o d d  see plaintiff 
engaged in  washing the.crown sheet under boiler Yo. 3. 

Upon this the evidence chiefly pertinent, we are of opinlon that the 
court made correct decisions in disallowing cl~feqdant's lnotion for 
nonsuit. I t  is the fully recognized principle in  this jui~isdiction that  
an  employer of labor in  the  exercise of reasonable care must provide 
for his employees a reasonably safe place to work, arid pro~.icle them with 
implements, tools and appliances reasonably safe and suitable for the 
work in which they are  engaged. 1llcKinney u. i l d a m s ,  184 N. C., p. 
5 6 2 ,  and authorities cited. And i t  is equally well establiched that  on a 
motion to nonsuit, the  evidence making in favor. of plaintifl's right must 
be taken as t rue  and interpreted in the liqht most favcrable to him. 
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Pettift c. R. R., 186 N. C., p. 9 ;  illoore v. R. R., 179 N. C., p. 639; 
A m a n  v. L u m b e r  Co., 160 N .  C., p. 369. 

,4pplying these principles, i t  was assuredly a breach of duty on the 
part  of the employer to put these hands to work on the top of the 
boilers, cleaning out the flues and involving the displacerrieiit of the 
heavy iron weights, which were liable to roll down on plaintiff, engaged 
in his work below. True, there may have been negligence on the par t  
of some of the hands, fellow servants of plaintiff, but the threatening 
conditions presented were caused by the employer in sending the hands 
u p  there and keeping them a t  work while plaintiff was engaged below, 
our decisions on the subject being to the effect that  where the negligence 
of an  employer and a fellow servant concur in  producing an injury, 
an  action lies, the claimant himself being free from blame. H a r m o n  v. 
C'ontracting Co., 159 N .  C., p. 28;  W a d e  v. Contracting Co., 149 N .  C., 
p. 177. A position that  is  further emphasized by the fact that  tlle work 
itself was bring done under the immediate supervision and direction 
of a vice-principal who was acting in disregard of an express remon- 
strance, and for whose misconduct the defendant, his employer, is 
responsible. Davis  v. Shipbui lding Co., 180 IT. C., p. 76; Smitlt v.  R. I?., 
170 N. C., p. 184. 

We find no reversible error in the record, and the judgment below is 
affirmed. 

N o  error. 

ANGIE C. RIANUEL, ADMX., v. SOUTHERN R A I L R O A D  COMPANY. 

(Filed 12 Xovember, 1924.) 

1. New Trials-Newly Discovered Evidence--Motions. 
Held,  in this case, the affidavits filed on motion for a new trial in the 

Suyrcme Court for newly discovered evidence, are insufficient. 
2. Carriers - Railroads - Negligence - Contributory Negligence - Evi- 

dence--Nonsuit. 
Evidence in this case that plaintiff's intestate was killed on a dark 

night by defendant's train approaching without light or warning, while 
crossing its track, raised issues as to defendant's negligence, and the 
contributory negligence of the intestate, and defendant's motions to non- 
suit after tlle close of the plaintiff's evidence and renewed after the close 
of all the evidence, were properly denied. 

APPEAL by defendant from Bryson ,  J., a t  August Term, 1924, of 
GUILFORD. 

Civil action to recorer damages for an  alleged negligent injury, 
resulting i n  the death of plaintiff's intestate. 
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Upon denial of liability and the usual issues of negligence, contribu- 
tory negligence and damages, being submittc~d to the jury, there was a 
verdict and judgment for the plaintiff. Defendant appeals, assigning 
errors. 

H ,  d. Jones and R. C. Strudwick for plaintiff. 
Wilson & Frazier for defendant. 

STACY, J. The defendant, in Zimine, lodgtld a motion for a nem trial 
on the ground of newly discovered evidence. I t  is alleged that the 
information which the defendant considers vital and important to its 
defense, came to its attention after the adjournment of the term of 
court at which the case was tried, and after the appeal was docketed 
here. Allen v. Gooding, 174 N. C., 271. From an examination of the 
affidavits filed by both sides in support and dmial of said motion, we are 
of opinion that it must be overruled. The showing made in this respect 
falls short of the requirements laid down in Johnson v. R. R., 163 
N. C., p. 453. 

There is evidence on the record tending to show :hat plaintiff's 
intestate mas killed on the night of 9 October, 1922, "at a place desig- 
nated as 12th Street where it crosses the railroad" in the village of 
White Oak, near Greensboro, N. C. The deceased was a resident of said 
village, lived on Spruce Street, near the tracks of defendant company, 
and had gone across the railroad to an ice-house to get some ice for 
use in his home. On his return and as he was crossing the railroad 
he was struck by defendant's passenger train No. 35 and killed. There 
was evidence that the train was running without a headlight; that it 
gave no warning or signal of its approach; and that it was moving at 
a rapid rate of speed. I t  was a dark, rainy night. 

The evidence for the defendant was quite different from that offered 
by the plaintiff. I t  tended to exculpate the defendant from all liability 
and to show that plaintiff's intestate was guilty of contributory negli- 
gence; but the crucial facts have been resolved by the jury in faror 
of plaintiff's claim. On the evidence, the case was properly submitted to 
the jury. The trial court was correct in overruling the defendant's 
motion for judgment as of nonsuit, entered at the clost? of plaintiff's 
e~-idrnce and renewed at the close of all the evidence. On motion to 
nonsuit, the evidence must be taken' in its most favorabl: light for the 
plaintiff, and she is entitled to the benefit of every reasonable intend- 
ment upon the evidence and erery reasonable inference to be drawn 
therefrom. Oi l  Po.  1 ) .  I l u n f .  187 S. C., 157; Christmcn 2 1 .  Hillinrd, 
167 N. C., 4. 
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The  instant case is not unlike X o r r o w  v. R. R., 147 N. C., 623, where 
a pedestrian v a s  using the railroad track as a walkway in  the town of 
Hickory, at a place where i t  n a s  customary so to use the track, and 
was struck by a train in the night time and injured. There m s  evidence 
tending to show that  the engine in question had no lights and had given 
no signal or warning of any kind. cncler these circumstances, it  was 
held that  the question of contributory negligence n-as one for the jury. 
This case was approved in principle in S o r r i s  21. R. R., 152 N. C., 512. 

I n  these and other like decisions, the pedestrian, by default of the 
railroad company, n a s  placed in a position where "to look and to 
listen," the ordinary way that the average man avoids the danger in 
such instances, was not likely to avail him, and the casos xe re  there- 
fore excepted from the doctrine announced in S e a l  v.  R. R., 126 N. C., 
634, Exurn 21. R. R., 154 N. C., 413, and many others, all of which are 
renewed in a valuablc and discriminating o p i n i o ~ ~  by the prrsclit ( ' l i c c f  
Justice i n  the recent case of Baczs r. R. h'., 187 N. C., 117. 

A careful perusal of the record leavcs us ~ i t h  the impression that  
t h r  case has been tried substantially in agreement with the law bearilig 
on the  subject, and we have discovered no ruling or action on the part  of 
the tr ial  court which me apprehend should be held for reversible or 
prejudicial error. The  verdict and judgment will be upheld. 

Yo  error. 

STATE r. JUNIUS HOL1)ER ASD ARTHUR HOT,I)ER 

(Filed 12 Psovember, 1024.) 

Criminal Law-Felony-Statutes. 
There the finder of the property of :mother of the 'i-nlue of ~ O I ' C  than 

$20 takes the same with the intent of mibapprolrinti~i:. it to lliq ov 11 

use, and deprive the owner thereof, it i.; n felony under the ~~rorisions 
of our statute, C. S., 4249. 

, ~ P P E A L  by defendants from S h a ~ r ,  J . ,  at  -1pril Term, 1084, of 
RICHMOKD. 

Criminal prosecution, tried upon an  indictment charging the defend- 
ants with larceny and with receiving stolen goods valued at more than 
$20.00. 

From an  adverse verdict and judgment pronounced thereon, the 
defendants appeal, assigning errors. 
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Ai forney -Genern l  J l n n n i n g  a n d  L l s s i s tan t  A t to rney -Ger~era l  LYosl~ for 
t h e  S f a t e .  

11'. R. J o n e s  for de f endan t s .  

STACY, J. The defendants, two brothers, white boys 21 anti 19 years of 
age respectirely, who l i re  in the country with iheir father, about 10 miles 
south of Rockiiighnm, K. C., were indicted a t  the April Term, 192-1, 
of the Superior Court for Richmond County, charged ( 1 )  with the 
larceny of certain personal effects of the ralne of more than $20.00, the 
property of Charles Bendscheller, and ( 2 )  with receiving said articles 
of lwrsona! property kllowing them to have been feloniuualg stolen or 
taken. C. S., 42-19 and 42.30. 

The prosecuting witness and a friend, tourists passing through the 
State in an  automobile, had some road trouble, or their car mas stuck 
in the mud not f a r  from where the defeildants live in Richmond County. 
This was on Sunday, 6 April, of the  present year. The  defendants, 
together with others who had collected the road, he1pl.d the tourists 
pull their car out of the mire;  and Yery soon after they had left, d r i ~ i n g  
southward, an orercoat belonging to one of them, was dis1:oreretl or1 the 
side of the road. Henry  McGee, who mas riding with the defendants in 
their father's Ford car, said that  the tourists mould be hack for it as 
soon as thev discovered its loss. and in this he was correct: but one of 
the defendants picked u p  the coat, put  l t  in their car and took i t  away. 
Upon examination, they found in the pockets of the coat a plstol, a 
pocketbook, travelers checks issued by the American Railwag Express 
Company for $400.00, a fountain pen. a pencil and $7.00 in money. 
They divided the articles, burned the checks, and gave Sam Brady,  
a colored boy, $1.00 and told him not to say anything abcut the matter. 
They took the coat home, showed it to their mother and sisters and 
told them about the men leaving it. 

I n  a very short time the tourists returned to get the coat. S o t  finding 
i t  where i t  had been left. thev informed the sheriff that it had h e m  , " 
stolen, and in  company with one of the sheriff's deputies, they went to 
the home of the defendants and there found the coat. It mas hanging - - 
behind a door in  one of the rooms where they were accuslomed to hang 
their clothes. N o  search was made for the coat; the defendants' little 
sister brought i t  out from behind the door. The  boys roluntarily gave 
i t  up. T h e  defendants claimed a t  first that  they did not h o w  anything 
about the checks, but later they admitted that  they had destroyed them. 
There was evidence that  they did not know what a c h x k  was. One 
of the boys could read and write; the other could not. Everything lvas 
returned to the prosecuting witness, except the travelers checks, upon 
which he  stopped payment, and his  pistol valued a t  $9.00. There is 
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nothing on the record to show what b~carne  of the pistol. The  deputy 
sheriff testifird that he found it in tlie Ford car belongnlg to tlie - .  
defendants' father. 

&il l  this occurred on Sunday. Court co~~veried the follovi~ig day. The  
grand jury promptly retnrned a true bill  g gain st the tlefenclallts. They 
x-erc put on tr ial  Monday morning, convicted and sentenced to tlie 
State's Prison for a torn1 of 18 nionth,s. 

Tlir  exception, up111 which tht. defentlants chiefly rely. 1s the orw 
addressed to the following portion of tlie charge: 

'(Wllere property is lost and a pc>rson finds it,  then the duty of the 
finder is to keep the property for th(3 purpose of finding the ouner and 
he inuct use reasonable means for the purpose of finding the owner. I f  
he keeps it and keeps it intact for the owner, he has a right to do 
that, but if the property is not abandoned hut is left by acciclent or 
lost and a person finds it and 11c. takes 11 n i t h  the intention a t  the time of 
taking it to steal it ,  he  is just as guilry of larceny as if he had gone 
in the night time and stolen it secretly." 

I t  is the position of the tlefentlmits that they c:~nnot be convicted of 
larceny, hut only of forclhle t r rqas s ,  hrcaure of the open manner in 
which-the property was taken. W e  are unahle to agree with this view 
of the lam. S, u.  Fnrrmu, 61 S. ('.. 161. The  orlen manner of the taking - 
1s not inconsistent with lnrccny, provided it he clone x i t h  a presrut, 
felonious intent. N. 7.. ['owell, I03 S. C., 424. Larceny t l iff~rs from 
forcible trespass in that  111 tlie former, t l~c re  must 1x3 a felonious taking 
and carrying away of the pootls :illd chattcls of ,~notlier v i t h  intent 
to denrive the owner of the L ~ R P  thereof ant1 with a view to some advan- 
tage to the taker;  wlierear, 111 the latter an i~itlictahln t r ~ s p a i s  111:ly con- 
sist of a forcible in jury  to the property of another, -trithuut txking it 
away, and from some motive 0 t h ~ ~  than a t l ~  antage to tlie tresparscr. 
8. v. Deal, 64 N. C., 270; 8. I , .  Foy, 131 X. (I., 804; 8. i s .  O r e r ~ d i n ~ ,  
187 N. C., 663. 

.To constitute the crime uf larceny. thcrc. must he a11 original, felonious 
intent, general or sprcial, at t h s  time of the taking. I f  such intent be 
present, no subsequent act nr explanation can change the felonious 
character of the original act. Bu t  if the requisite i r ~ t e l ~ t  be not present, 
the taking is only a trespass, and it caullot he made a fclony hy any 
subsequent miscouduct or bad fai th on the part  of the takrr. 8. v. Arlcle, 
116 N. C., p. 1031. 

The  case was left to the jury under a charge f r t ~  from error, and 
the defendants have been convicted of tlie larceny of goods in excess of 
$20.00 in value. This is a felony under our statute. The  validity of 
the tr ial  must be sustained. 

No error. 
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C. B. CLEGG v. J. C. BISHOP. 

(Filed 12 November, 1924.) 

Contracts, Written-Statute of Frauds-Evidence. 
The party to be charged in this suit for specific performance of a con- 

tract to convey lands, under the Statute of Frauds, C. s., 988, is the vendor 
therein, and the vendee, the plaintiff in the action, does not fulfill the 
duty imposed on him to show that the statute has bee11 complied with 
by a writing by which he alone is bound. 

APPEAL by plaintiff from Lane, J., at  Mag. Term, 1924, of GTILFORD. 
Suit  for specific performance. 

The  defendant and The Anierican Land Coaipany made> a writtell con- 
tract by which the company was to offer for sale for the defendant in 
separate lots a 10-acre lot of land in Greensboro. T h e  defendant was 
to do such work as was necessary to put the property in yoocl condition. 
The  company was to advertise the sale, furnish auctioneers, etc., and 
a t  the close of the sale was to r e c e i ~ e  ten per cent of thtx gross receipts 
and $500 for expenses. The  defendant agree(1 to make dwxls for all thc 
lots sold and settled for. T h e  sale was advertised by the company to 
take place on 9 May, 1921. At  the sale the plaintiff became the highest 
bidder for lot KO.  3, and the follo~ving card was signed 11y the p13iiitiff 
and delivered to the company: 

"This is to certify that  I h a r e  this day bought through American 
Land Company lot S o .  3, block as sho~vn by the n a p  of 

for which I agree to pay $171.00 per foot, ac:ording to the 
terms announced by the auctioneer, and to secure said payments, I here- 
by assign to thein all of my property, wal  and personal, n a i ~ i n g  
especially any rights of homestead exemption, and the payment of which 
I hereby bind myself, my heirs, executors and administr,ttors." 

"Witness my hand and seal, this the day of ) 10 . 
Kame:  C. B. CLEGC (Seal) 

Address 
Witness , , 

The court sustained the defendant's objection to the introduction of 
this card and of a recorded plat showing the subdivision of lots 13, 15, 
16 of the Bishop property, and the  plaintiff excepted. Judgment of 
nonsuit. Appeal by plaintiff. 

Dallas C. K i rby  for p la in t i f f .  
Hobbs & Davis for defendant. 
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Anaars, J. This is a suit to enforce the specific performance of an 
allcgecl contract for the sale of a lot in the city of Greemboro. I n  his 
ailrner the defendant denied the contract declared on and thereby 
imposed upon the plaintiff the necessity of slioxing that  the contract 
had been executed in conlplia~ice nit11 the statute of frauds. Vinclers c. 
IIill, 144  N. C., 6 1 7 ;  I I ~ n r y  7%. IIilliarcl, 155  N. C., 372, 379; Stephens 
1 1 .  Jl idyc ' f te ,  1 6 1  N. C., 323. This statute provides that  all contracts to 
sell or conyey land shall be xoicl ui~less put in writing and signed by the 
party to be charged tlicrc~vith or 1 q  so~nc  other person by him thereto 
lavfully autliorizetl. C'. S., 085. The party to he charged in this 
action is the defeadant ; therefore unless the paper offered in evidence 
was signed by him or by somr one thereto lawfully authorized by him i t  
TVRS p r o p ~ r l y  exclutlrd. 13ro/i?,/ 1 ' .  Hobhs ,  1 5 4  N. C., 545; Wellman v. 
H o ~ ~ L ,  157 N. C'., 170. The  paper or memorandum offered by the plain- 
tiff does not shorn the required "signingn by the defendant or his  agent. 
I t  embodies an ohligation on the part of the plaintiff to purchase the 
lot ;  but on the part  of the defendant it neither embodies nor purports 
to embody any obligation to conv~y .  I t  was a printed form card pre- 
pared before the sale on ~vhich  xe re  written the vords and figures "3- 
$171 per foot" in the blank spaces. There is no evidence that  the words 
"American Land Company" were written a t  the time of the sale or that  
the me~rlorandum was physically connected with any paper signed by 
the defendant. Dickerson v. Ximmons, 1 4 1  N. C., 325 ; Love v. Harris, 
156  N.  C., 58; Flo~ce  v.  Hartwick, 1 6 7  I?. C., 448; Keith v. Bailey, 185 
N. C., 262. 

We find no error and affirm the judgment of the lower court. 
,Iffirmed. 

JERRY CORBITT a m  JESSE C O R B I T T  B Y  HIS SEXT FRIEXD, JERRY 
('ORBITT, r. THE R O P E R - F E R G U S O X  COMPASY.  

(Filed 12 Xorember, 1924.) 

Rlaster and Servant-Emplo,yer and Employ-Negligence-Res Ipsa Lo- 
quituv-Evidence-Nons~iitQuestions for Jury. 

Upon a motion as of nonsuit, considering the evidence in the light most 
favorable to the plaintiff: Weld, rridence tending to show that the plain- 
tiff in the course of his emgloyment, had his hand injured by the slipping 
of tlip inechaniw~ of a jack operated 11y other employers n-hile raising 
a donkey engine which had been derailed, upon the track, requiring under 
the principle of res ipsa Zoquitur that the cause be submitted to the 
jury, a motion to nonsuit was properly overruled. 
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CORBITT V. KOYEII-I"EI~GI~SON ('ti. 
-- -. .- .- . - -- . - . . - .- - - . . . . - -. . . . . 

CIVIL AOTIOKS tried before Lane J., and a jury, a t  February Term, 
1924, of GUILFORD. 

There were two actions instituted for this injury, omL hy the minor, 
Jesse Corbitt, the  injured person, employee of defendany, awl the other 
by his father for loss of servict. of the minor son incident to the injury,  
and caused by the alleged negligence of defendant company. The  two 
actions having been consolidated, and the cause submitted to the jury on 
appropriate issues, there v-ns rerdict for  plaintiff^. Judgment. ,\nd 
defendant appealed, assigning for error chicfly the refwal  of tlie court 
to enter judgment of nonsuit. 

T .  ST'. Albertson and D. H .  Parsons for plaintiffs. 
Peacork (e. Dalton for defendanf. 

HOKE, C. J. There were facts in evidence tending to show tha t  
defendant company was engaged in constructing a hard-surface road 
about two miles north of Higll Point  in said county, and had there in 
the work a tenlporary track for cars, ilrawli by donkey mgines. Tha t  
one of these having becomr: dwnilcd, defendant's employees, with the 
view of replacing same on track, had raised i t  about eighteen inches 
with an  implement called a jack, ~vorl i td by a lever, etcx. That  plaintiff, 
Jesse Corbitt, an employee of the cornpang, not ~n in ie t l i a t e l~  mgagcd 
in  the jacking process, but in t l ~  h e  of his duty, was placing some 
blocks under the engine to hold same n h i l t ~  prel~arittiou was niadr to 
raise it liigl~er, a i d  vide so wigaged thc springs and fastenings of the 
jack seemed to give \s-ay, letting the  enginc down, and ?laintiff's hand 
was caught in tlie jack as it fell or n a s  kuoclied to one sidcl, and plaintifl 
mas severely and painfully i~ i jured .  That  the enginc nas  very heax1 and 
the one jack, weighing about 200 pounds, was all that  defendant had 
there for the purpose, and same gave way under the ~vci,;lit or pressure 
of the engine, thereby causing plaintiff's injury. 

I t  is uniformly held with us that  on motions of this ellaractrr the 
evidence which makes in farolv of plaintiff's right to rwover must he 
taken as true and interpreted in tht. light most farorablc to him. P(1ftitf 
'. R. R., 186 N. C., p. 9. ConsideiGlg tlie record in ~ i e m  of this 
accepted principle, it is, in our o p i n i o ~ ~ ,  the clearly permissible in4ererm1, 
as plaintiff contends, that the one jnck used oil t l h  occasion was 
inadequate for the purpose, and furtlic~rn~orc~, the same haying slipped 
down without explanation offered or suggested, the  e1,idence of the 
occurrence seems to permit and require the application of the doctrine 
of res ipsa loquitur, carrying the cause to the jury on the issue as to 
defendant's negligence. Hinnant v. Pozcer Co., 187 IT. C., p. 288; 
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iVcdllister v.  Pryor,  187 K. C., p. 832; Dellinger u. Buildiag Co., 187 
N. C., p. 845; Harris  v. illangum, 183 N. C., p. 235. 

r , I h e  cause, then, being one for the jury, i t  appears to hare  been 
submitted under a full and adequate charge, arid we find nothing therein 
that  gives to appellant any just grourid of complaint. The  judgment 
below must, therefore, be affirmed. 

N o  error. 

MART STRUNKS, ADMX., v. SOUTHERS HAILWAY COMPANY ET AL. 

(Filed 12 Sovember, 1024.) 

Appeal and Error-Second Appeal-Review-Supl-erne Court. 
d party to an action may not have the decision of the Supreme Court 

again reviewed by it, upon a second appeal, upon the same state of fact% 
the former decisions having become the law of the case. 

,IPPE.SL by defendants from Lane, J., at  April Term, 1924, of 
GUILFORD. 

Cir i l  action to recover damages for an  alleged negligent injury, 
resulting in the death of plaintifi's intestate. The action is one arising 
under the Federal Employers' Liability Act, i t  being conceded on the 
tr ial  that  the clefelidant is a comrnori carrier by railroad, engaged in 
interstate conimerce and that  plaintiff's intestate was eniplogetl by the 
defendant in such commerce at the time of his in jury  and death. 

Issues of negligence, contributory negligence and damages mere sub- 
mitted to the jury and answered by them in favor of plaintiff. From 
the judgment rendered, deferidants appeal. 

R. C .  SfrutlwicX and Adams cE. Atlams for plaintiff. 
Wi l son  d? Frazier for defendant. 

STACY, J .  This  case has been tried thrre times in the Superior Court, 
am1 this is the third appeal here. Our  previous decisions are reported 
in 184 K. C., 582, and 187 N. C., 175. 

On  the first appeal a new tr ial  was granted for error in the charge on 
the issue of damages; but, as the case was correctly tried on the question 
of the defendant's liability, we restricted the new tr ial  to the quantum 
of damages to be awarded. On the second appeal, a new tr ial  was again 
granted for failure of the judge to admit evidence tending to sllo~v 
contributory negligence on the part  of plaintiff's intestate, i t  being 
competent under the Federal Employers' Liability ,4ct to plead and 
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to show the contributory negligence of plaintiff's intestate in dinlinution 
of damages, and the question of contributory negligence not having been 
settled on the first t r ial  cscept under the single issue directed to thc 
defendants' negligence. Cobia 1 % .  I<. R., ante, 487. 

On the present appeal, no error is assigned relating t 3  the trial on 
the question of damages. Appellants say in their brief: 

"Fralikness compels us to say that  there is no questioli prese~ited in 
this appeal upon which the court has not already passed in the  former 
appeals, but we have deemed it necessary, in order that  we might present 
the question involved ( the  action being under the Federal Employers' 
Liability Act)  to the Supreme Court of the United States for i ts  
decision, that  we bring the case again to the attention of ihis Court." 

T e  are not now permitted to review any question heretofore decided 
in the present case, as a party ~ h o  loses in this Court may not have 
the case reheard by a second or third appeal. IIolland v .  R. R., 143 
N. C., 435. Our  former decisions have become the law of the case so 
f a r  as the questions then presented and decided are concwned. R a y  v 
Veneer  Co., an te ,  414. 
"A decision by the Supreme Court 011 a prior appeal constitutes the 

law of the case, both in subsequent proceedings in the trial court and on 
a subsequent appeal." Harr ing ton  v. Raulls,  136 N .  C., 65. To the 
same effect and tenor are  the following decisions: Nobles  e. Davenport, 
185 N .  C., 162, Public  X ~ r v i c e  Co. v. Power  Co., 181 IT. C., 356. 
Hospital  v. R. R. 157 N .  C., 460, Gerock v. Tcl. Co., 147 N. C., 1, and 
others that  might be cited. 

The  judgment as entered will be upheld. 
,Yo error. 

ARTHUR VANDERBILT ET AL., RECEIVERS OF THE SOUTHERN COTTON 
OIL COMPAPI'T, v. THE ATLANTIC COAST LINE RAILROAD COM- 
PASP. 

(Filed 19 November, 1924.) 

War-Limitation of Action-Statutes. 
The Federal Transportation Act, placing railroads, etc., under Govern- 

ment control as a war measure during the war with Germany, and the 
later act releasing them therefrom, did not interfere with the commence- 
ment or the prosecution of actions in the State courts between citizens of 
the same or different States to recover damages for a brewh of contract 
for the sale of goods; the later act expressly limiting the time to two 
years thereafter; and an action of this character arising dlring war con- 
trol is barred by our State statute of limitations after three years (C. s., 
404, 405) from the time of their accrual. 
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APPEAL b~ plaintiff from judgment reudered by P i f f m a n ,  J., at  Feb- 
ruary  Term, 1924, of JOHNSTOX. 

On d l  AIarcli, 1917, the Southern Cotton Oil Conlpa~iy deliwrcd to 
defendant, a t  Sclnia, N. C., 96,500 pounds of cotton-seed oil, to be 
transported and delivered to plaintiff a t  Bayonne, K. J. Defendant 
de l i~ered  only 82,800 pounds of said oil, arid this action was instituted 
by the receivers of the Southern Cotton Oil Company, on 19 May, 1921, 
to recover of the defendant damages for the failure to deliver the bal- 
ance of said shipment, to wit, 13,700 pounds. Upon arisver filed alid 
issues joined, the jury found, as appears by the rerdict, that  plaintiff 
u-as damaged by the negligence of defendant in the sum of $1,683.17, 
with interest from 2 April, 1917. I t  was agreed by attorneys, in open 
court, that  upon certain written admissions the court should :niswr the 
third issue, which was as follows: 

"3. I s  plaintiff's cause of actioii barred by the three-year statute of 
limitations, as alleged in the answer 2" 

T h e  court, being of opinion that  as a matter of law, upon the admit- 
ted facts, the action was barred, ansnered the issue "Yes," and sigritd 
judgment that  plaintiff recorer nothing of defendant in the action. To 
this judgment plaintiff excepted. 

The  following stipulation appears in the case on appeal settled by 
the judge: 

"By agreement of counsel, in open court, representing both the plain- 
tiff and defendant, the only question a t  issue in this action is nhether 
or not the plaintiff's cause of action is barred by the statute of limita- 
tions. I t  is admitted that  the three-year statute of limitations was 
properly pleaded in bar of plaintiff's cause of action." 

C'lzarles E .  Cotteril l  and F. 11. Brooks  for p1ainti.f. 
E d .  8. Abel l  for defendant .  

C o ~ x o ~ ,  J. This action lvas commenced by the issuance of summons 
on 19 May, 1921. I t  is admitted that  the cause of action accrued on 
2 April, 1917. The  statute of limitations, tliereforr, began to run on 
that  date, and more than four years liad expired before the action was 
commenced. The  objection that  the action was not commenced within 
the period prescribed by statute was duly taken in the answer. C. S., 
404, 405. 

T h e  period of time prescribed by the statute of limitations in force 
in North Carolina, a t  the date when plaintiff's cause of actioii accrued, 
and within which same must be commenced, was three years. C. S., 441. 

Attorneys for plaintiff, who challenge the correctness of the holding 
that  plaintiff's cause of action was barred by this statute, i n  their brief, 
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say:  '(The shipment of freight involved was made from fielma, N. C., 
on 22 March, 1917. Suit  was filed 19 May, 1921, or more than three 
years after the cause of action arose. Without more appearing, the 
North Carolina statute would, of course, bar recovery. Bu t  Federal 
control of the railways intervened between the time of making shipment 
and the institution of the suit. I t  is the position of plaint ff,  appellant, 
that  during the period of Federal control (beginning 3 1  December, 
1917, and ending 28 February, 1920) the operation of such Kor th  Caro- 
lina statute of limitations was suspended by the very terms of a consti- 
tutional enactment of the United States Congress, known as section 206 
of the Transportation Act of 1920. I f  such period of Federal control 
(twenty-six months) be excluded, the suit was filed in ample time." 

The Kor th  Carolina statute, in force when plaintiff's cause of action 
accrued, and which was applicable to it, has not been repealed, altered 
or amended by the General Assembly of North Carolina It is now, 
and has been continuously from the accrual of the cause of action to the 
issuance of summons, a bar to plaintiff's action. The  defendant was a t  
all times, during said period, subject to the processes of the courts of 
this State, and, for the purposes of jurisdiction, x a s  and is now a Korth 
Carolina corporation. N c G o v e r n  v. R. R., 180 N. C., 2: 9 ;  I3rozcn v. 
Jackson ,  179 N .  C., 363; Staton, v. R. R., 144 N.  C., 135. The  dockets 
of the courts of this State shorn that  during this period actions accruiug 
prior to 31 December, 1917, were constantly commenced and prosecuted 
to  final judgment in said courts against this defendant by both resident 
and nonresident plaintiffs. 

There mas no interruption of the ordinary course of judicial proceed- 
ings in  the courts of this S ta te  which prevented the service of process 
for the commencement of actions against this or any other defendant. 
N o  conditions existed in North Carolina or in the United States such 
as the Supreme Court of the United States, in Hangw v. Abbot t ,  
6 Wall., 532 (18 L. Ed., 939), held, had the effect to suspend, during the 
Civil War ,  statutes of limitations in suits "between the inhabitants of 
the loyal States and the inhabitants of those in rebellion." U.  S. v. 
Wiley, 78 U. S., 508 (20 L. Ed., 211). 

The  sole contention of plaintiff is  that  the Korth Cai-olina statute 
was suspended during the period of Federal control of railroads, from 
31 December, 1917, to 28 February, 1920, by an  act of Congress, and 
that  the time between said dates should be deducted from the time which 
elapsed between the date of accrual of the cause of action and the date 
of the issuance of the summons. 

T h e  Transportation Act, 1920, provides that  Federal ccmtrol of rail- 
roads and systems of transportation shall terminate on 1 March, 1920, 
and that  the President shall on said date relinquish possession and con- 
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trol of all railroads and systems of transportation then under Federal 
control. Section 206 of said act relates to causes of action arising out 
of Federal control. Paragraph ( f )  of said section is as  fo l lor~~s:  "The 
period of Federal control shall not be computed as a part of the periods 
of limitation in actions against carriers or i n  claims for reparation to 
the commission for causes of action arising prior to  Federal control." 

The  President had taken possession and assuriied control of the rail- 
roads and transportation systems of tlie couiitrv, under an act of Con- 
gress, as a Tvar measure, which had become necessary in the national 
defense. The  Cnited States was a t  war with a foreign gorernment. 
The  relations of its own citizens with each other were riot affected by 
the existence of war. The  conditions during the Civil War,  relied upon 
to sustain the decision of the Supreme Court of the United States in 
Hanger c. A b b o f t ,  supra, did not exist during tlie period of Frtleral 
control. The  Court there held that  ('A state of war existing between - 

the governments of the creditor and debtor suspends the right and oppor- 
tunity of a citizen of one belligerent to sue in the courts of the other, 
and as  a consequence the statute of limitations is  suspend~d during the  
existence of the war, and that time is  not computed in the limitation of 
the action." This  is declared to be law, without regard to any statute. 
This  statute, however, was not enacted to meet such a condition as pre- 
vailed a t  the time the act of Congress, approved 11 June,  1864, was 
enacted. 

I n  Steu>art 2'. B l o o m ,  78 U .  S., 382 (20 1;. Ed., 176), the Supreme 
Court of tlie G i t e d  States held that  the act of Congress, approved 
11 June,  1864, relative to causes of action accruing during the Civil 
War ,  applied not only to cases in  the Federal courts, but also to cases in 
the courts of the  States, and suspended State statutes of limitation pend- 
ing in  the Sta te  courts. Just ice Xwayne, in the opinion filed for the 
Court, says: "We are of the opinion that  the meaning of the statute is 
that  tlie time which elapsed while the plaintiff could not prosecute his 
suit by reason of the rebellion, whether before or after the <assage of the 
act, is  to be deducted. Considering the evils which existed, the remedy 
presented, the object to be accomplished, and the consideration by which 
the lawmakers were governed-lights which every court must hold up  for 
its guidance when seeking the meaning of a statute which requires con- 
struction-we cannot doubt the soundness of the conclusion a t  which we 
h a r e  arrired." Replying to the  contention that  the statute as thur con- 
strued was not warranted by the Constitution of the United States, he 
says: "The power to pass i t  is necessarily impIied from the powers to 
make mar and suppress insurrection." Plaintiffs were citizens and resi- 
dents of New York. Defendants were citizens and residents of Lou- 
isiana. The  suit was brought in the Fourth District Court of New 
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Orleans, on 1 6  ,Ipril, 1866, upon a note dated 10 August, 1860, and due 
seven months after date. The  time prescribetl by the S t ~ t e  statute for 
the commencement of the action was fire years. 

T l ~ e  cause of action in tlie instnnt case accrued on 2 April,  1917. 
Defe~idant m s ,  on said date nntl a t  all times since has been, a S o r t h  
Carolina corporation, for the purposes of jurisdiction. This  action mas 
brought on 19 Xa?, 1921, i n  tlie S u p c ~ i o r  ('ourt of Ncsrth Carolina. 
This Court had jurisdiction of the action by virtue of the l a w  of North 
Carolina. I t s  jurisdiction n.as not dependent upon anv law of the 
United States. The  time prescribed bp the State statute for the com- 
nlenccinent of the action was three years. I s  the tirne frcmi 31 Decem- 
ber, 1917, to 28 February, 1020, to be deducted and not computed in 
detcrininirig ~vhetlier three years had elapsed from the accrual of the 
cause of action to the con~n~encenmit  of this action in the Superior 
Court of S o r t h  Carolina by virtue of paragraph 206 ( f )  of tlie Trans- 
portatioli Act, 1920, enacted by the Congress of the United States? 

Let us follo~v the light which J u s f i c e  S~cayne  says erery court must 
hold up  for its guidance  hen seeking the mclaning of a statute which 
requires construction. This statute requires construction by us, for we 
find that  other courts haye not agretd as to its meaning. ,Idopting the 
reasoning and authorities of some of these courts, we should answer the 
question presented by this appeal i n  the  affirmative. I f  we follow other 
courts, our answer must be in the negative. 

B y  an  act of Congress, approved on 29 August, 1916, the President, 
in time of war, mas empowered to  take possession and atisume control 
of any system or systems of transportation or any part  thereof for the 
transportation of troops, war materials and ttquipment, and "for such 
other purposes connected with the emergency as may lbe needful or 
desirable." U. S. Comp. Stat.,  1974-A. 

On  6 April,  1917, Congress declared "That the state of war between 
the United States and the Imperial  German Go~errimeiit which has 
thus been thrust upon the  United States is  hereby fo rmdly  declared, 
and that  the President be and he  is hereby authorized aud directed to 
employ the entire naval and military forces of the United States and 
the resources of the Government to carry on mar against the Imperial  
German Government, and to bring the conflict to a successful terniina- 
tion all the resources of the country are  hereby pledged by the Congress 
of the United States." 

B y  proclamation, issued on 26 December, 1917, the President, on 
28 December, 1917, took possession and assumed control of each and 
every system of transportation located wholly or in par t  within the 
boundaries of the Continental United States and consisting of railroads. 
Said proclamation includes the  following paragraph : '(Ex,:ept with the  
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prior written assent of said lhec* to r  (General of Itailroads), no attach- 
inent by itleslle proc#ess or on csccution shall be lrvied 011 or against any 
of the property used by any of said transportation systems in the conduct 
of their business as conmion carrier':; but suits may be brought 1);~ and 
against saitl carriers, and judgnients rcritlcwtl as hitherto until and 
except so f a r  as saitl director niay by general or spec.ial orders otlierwise 
cletermine." The  transportatioii system and railroads of dcfendant thus 
came under Federal control. 

Section 10 of the Fcdcral Control ,let, approred 2 1  Alarcli, 1018, is 
as follows: "Carriers while under Federal control shall be subject to . . 
a11 laws ant1 lialdities as corilnion rarriers, wlic.tllr~r arlslllg under Sta t r  
or Federal l aus  or at coni~~loit law, exce1)t in so far  as may 1)c i11~oi1- 
sistrnt with the provisions of the act or any other act applicable to such 
Federal control or nit11 any order of the President. Alctions at Inn- or 
suits in equity may be brought by and against such carrier*, and jutlg- 
rnents rendered as now pro\ided by law;  and in any action a t  law or 
suit in equity against the carrier no defense shall be uiacle tlirreto upon 
the ground that tllc carrier is  an  instrumei~tality or agenc2y of tlic Fed- 
eral Government." 

J u s f i c e  Brawleis ,  in Xissour i  Pacific R. R. Co. 7>. , l u / f ,  2.36 I-. S., 
554 (65 L. Ed., 1087)) says:  "Thus, under section 10, if the ramp of 
action arose prior to Government control, suit must be institutctl or 
continued to judgment against the company as though there had been 
no taking over by the G o r ~ r i i m t a t ,  sare  for the inmiunity of the physi- 
cal property from levy and the power of the President to regulntc suits 
i n  the public interest as by fixing the renue or the tinw for trial. 
I f  the cause of action arose vhi le  the Go\-ernnlent was operating the 
system, the carrier while under Federal control was nevertheless liable 
and suable. This  ineans, as  a matter of law, that the Gorcrnment or its 
agency for operation could be sued, for under the existing law the legal 
pei~son in colttrol of the carrier was responsible for its acts." General 
Order KO. 50, issued by the Director General, rcquircci that  suits upon 
causes of action arising during Federal control should be brought 
against the Director General by name, and not otherwise. Suits upon 
causes of action arising prior to Federal control must be brought against 
the company. 

T h e  Transportation Act, 1920, which includes the paragraph, 206 ( f ) ,  
relied upon by plaintiff, was approved 28 February, 1920. By virtue of 
this act, Federal control terminated on 1 Narch,  1920, and the President 
relinquished possession and control of all railroads and systems of trans- 
portation then under Federal control. Thus, certainly, from the date 
of the accrual of the cause of action, 2 ,\pril, 1917, to 2 8 ' ~ e b r u a r y ,  
1920, the statute of limitations (C. S., 411) was in full force, and there 
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is no contention that during this period the statute wag not running 
against plaintiff and in favor of defendant. Defendant was subject to 
the processes of the courts of this State, and the plaintifr was warned, 
by proclamation of the President, acts of Congress and dlxisions of the 
courts, that notwithstanding the existence of a state of war between the 
United States and foreign powers, and notwithstanding the possession 
and control by the President of the railroad and transportation system 
of the defendant company, plaintiff might bring its s~ction against 
defendant, and that upon failure to do so, the action wculd be barred 
at the expiration of three years from 2 April, 1917, upon defendant's 
plea of the statute. 

I n  the enactment of this statute-section 206 (f)-Cor~gress was not 
providing for a condition such as existed during the C i ~ i l  War, when 
the courts of some of the States of the Union mere not open to citizens 
and residents of other States for the commencement and prosecution of 
actions. The reasons given and authorities cited in support of the 
decisions of the Supreme Court of the United States in Hanger v. 
Abbott and Stewart v. Bloom are not applicable to the proposition pre- 
sented by this appeal. Congress was not confronted, in 3920, with the 
evils which existed in 1864. I t  was not seeking to accomplish by this 
act the same object i t  had in view in the enactment (of the act of 
11 June, 1864. The considerations which moved the lawxrakers in 1928 
were not the same as those of 1864. At all times during the period of 
Federal control, the courts of North Carolina, as well as of all the other 
States, were open, not only to her own citizens, but also the citizens and 
residents of all her sister States. 

The construction of section 206 ( f )  of the Transportation Act, 1920, 
urged upon us by the plaintiff, by which this statute would be construed 
as suspending, retrospectively, State statutes of limitation, as applied to 
actions brought and prosecuted in the State courts, and of which such 
courts had jurisdiction under the laws of the States, is inconsistent with 
the purpose and policy of the Federal Government with respect to 
actions that had accrued prior to Federal control, as declared in the 
proclamation of the President and as declared by Congress in  the Fed- 
eral Control Act of 1918. I t  would require us to hold that Congress, 
in the very act by which Federal control was terminated and the rail- 
roads restored to their owners, had undertaken to legislate about a mat- 
ter which it had expressly declared its purpose not to affect. The 
President's proclamation of 26 December, 1917, has not been recalled 
or rescinded. No order inconsistent with said proclamation had been 
made by the Director General. The provision of the Fejeral Control 
Act, approved 21 March, 1918, has not been repealed. This construc- 
tion would result in holding that by virtue of the proclamation and the 



N. C.] FALL TERM, 1924. 575 

Federal Control Act no obstacle was interposed to the con~niencenm~t  
and prosecution of actions, and yet that  during the very time when 
actions could be brought against the carriers, the statutes of limit a t '  ion 
were suspended, and this by virtue of an act passed to terminate Federal 
control and restore the railroads to their owners. 

I t  is conceded that  the Legislature has power to  repeal or suspend 
the effect of a statute of limitations before i t  operates, and to give such 
repeal or suspension a retroactive effect. Pearsall u.  Xcnan, 70 K. C., 
2 Bu t  "the presumption is very strong that  a statute was not meant 
to act retrospectively, and it ought never to receive such a construction 
if i t  is susceptible of any other. I t  ought not to r e c e i ~ e  such a con- 
struction unless the words used are so clear, strong and inipcrative that  
no other meaning can be annexed t o  them, or unless the intention of 
the Lrgislature cannot be otherwise satisfied." United States  v. Fidel i ty  
and Guaranty  Co., 209 U .  S., 306 (52 L. Ed., 804)) cited and approved 
hy Allen,  J. ,  i n  Barnhard t  v. i l lorrison, 178 N .  C., 563. I n  the instant 
case the three-year statute had not operated to bar plaintiff's action on 
28 February, 1920, and therefore the power of the Legislature to sus- 
pend a statute of limitations so as to rel-ive an action whicll is barred, 
is  not presented. See Campbell v. E o l t ,  115 U. S., 620 (29 L. Ed., 483) ,  
and W h i t r h z ~ r s f  21. Dey,  90 S. C., 542. I f  plaintiff's construction, how- 
erer, is sustained, the act will apply to a cause of action already accrued, 
arid against which the statute of three years had been running for nearly 
two years and nine n~onths.  This construction ought not to b~ adopted, 
'(unless the words of the statute are  so clear, strong and imperative that  
no other meaning can be annexed to them, or unless the intention of 

L, 

Congress cannot otherwise be satisfied." 
Tho purpose of Congress in enacting the Transportation Act, 1920, is 

declared in the title to be "To provide for the termination of Federal 
control of railroads and systems of transportation; to provide for the 
settlement of disputes between carriers and their employees; to further 
amend an  act entitled 'An act to regulate commerce, approved 4 E'eb- 
ruary, 1887, as amended,' and for other purposes." There is nothing 
i n  the act which discloses any purpose to affect by legi~lat ion any other 
matters. 

Section 206 of the act, which includes paragraph ( f ) ,  has as its sub- 
title "Causes of action arising out of Federal control." I t  does not 
purport to deal with any other causes of action, of which courts of law 
o r  equity or admiralty courts have jurisdiction. 

Paragraph ( a )  provides tha t  "Actions a t  law, suits in equity, and 
proceedings in  admiralty, based on causes of action arising out of the 
possession, use or operation by the President of the railroad or system 
of transportation of any carrier (under the  provisions of the Federal 
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Control let or the act of 29 August, 1916)) of such character as prior 
to Federal control could have been brought against such carrier, may, 
after the termination of Federal control, be brought against an  agent 
designated by the President for  such purpose. Such actions, suits or 
proceedings mag., within the periods of limitation now prescribed by 
State or Federal statutes, but not later than two years from the passage 
of this act, be brought i n  any court which, but for Fthderal control, 
would have had jurisdiction of the cause of action had it arisen against 
such carrier." 

Here  is a specific reference to "State or Federal" statutes of limita- 
tion, and an  express provision that  causes of action arising during 
Federal control shall be barred a t  the expiration of t n o  years from 
28 February, 1920. The  effect of this provision is to shorten the period 
in nliich such actions may be commenced, when the State or Federal 
statute applicable is more than two years, whereas paragraph ( f ) ,  if 
construed as plaintiff contends, would lengthen the time within which 
actions arising prior to Federal control must be commenced. This  para- 
graph is applicable expressly to actions arising out of Fxlera l  control 
and commenced in State or Federal courts. Congress is here dealing 
with actions arising out of the "possession, use or oper,itionn by the 
Government of the railroads of common carriers, upon th-  ground that  
the Governnlent is liable and suable on these causes of actions, as held 
by Jus t ice  Brandeis in the Ault case. 

Inasmuch as Federal control i s  terminated by the act, and all powers 
theretofore conferred upon and exercised by the President with respect 
to these railroads and systen~s of transportation shall no onger be had 
or exercised by him, provision is made in this and succeeding para- 
graphs of the section for the commencement and prosecution of such 
actions as have arisen out of Federal control, in any court, State or 
Federal, which has jurisdiction, and for the payment cf final judg- 
ments, decrees and awards in  such actions, suits and proceedings. 

Paragraph (c)  deals with and provides for complaints for reparation 
for damages which may be filed with the Interstate Commerce Com- 
mission. 

Paragraph ( f ) ,  relied upon by plaintiff as suspending the statute of 
limitations plead in  this action, deals with (1) actions against carriers, 
and (2)  claims for reparation to the Interstate Commerce Commission 
for causes of action arising prior to Federal control. The  only "actions 
against carriers" for which the Government has assumed liability, or 
for  which Congress has provided, a re  actions arising out of Federal 
control. These actions may be commenced in State or Federal courts 
within the time prescribed in paragraph ( a ) ,  after termin,ition of Fed- 
eral control, provided such time shall not exceed two years from 28 Feb- 
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ruary, 1920. Thus  a date is fixed when the Government may ascertain 
its total liability for actions growing out of the possession, use or opera- 
tion of the  railroads and systems of transportation which were taken 
over pursuant to acts of Congress enacted as a war mcasure. 

The  illterstate Commerce Conlmission was created by Congress before 
the existence of a state of mar between the United States and the Impe- 
rial Gernlan Gorernment, and continues after the termination of the 
war. I t  has jurisdiction to hear and determine claims arising both 
prior to and during the period of Fcderal control. The  polier of Con- 
gress to legislate, both as to i ts  jurisdiction and procedure, is unques- 
tioned. 

Paragraph ( a )  prescribes the period of liniitations for the commence- 
ment of actions against carriers arising out of Federal control. Such 
periods are  the same as those prescribed by Sta te  or Federal statutes, 
provided they shall expire not later than t ~ v o  years after 28 Fehrunry, 
1920. Congress has not undertaken to suspend the statutes of liinita- 
tion, S ta te  or  Federal, applicable to actions against carriers arising 
urior to Federal control. Claims for reparation may be filed with the 
Interstate Conimcrce Commission within one year after the termination 
of Federal control, but the period of Federal control shall not be com- 
puted for the commencement of causes of action upon which complaints 
a re  filed which arose prior to Federal control. 

Paragraph ( f )  of section 206 of the Transportation Act, 1920, has 
been relied upon by plaintiffs in actions brought in other jurisdictions 
as suspending State statutes of limitation in actions against carriers 
arising prior to Federal control. . The  construction of this statute has 
not been uniform, and courts, both State and Federal, ha re  riot agreed 
in their decisions upon the question presrwted. 

I n  Bell v. Baker, 249 S. W., 246, decided. 7 February, 1923 (rchcnr- 
ing denied 7 Xarch,  1923), the Court of Civil Appeals of Texrs held 
that  the statute applies to actions against carriers in Federal courts 
under Federal laws only. This  was an action for damages arising from 
pcrsonal injuries sustained on 9 February, 1917. The action was com- 
menced on 1 9  January ,  1921. The  period of limitation under the 
Texas statute was two years. Fly, C'. J . ,  writing the opinion of the 
Court, says: "There is nothing in the law that  indicates in the slightest 
that  it  had any other rcference than to the  Federal laws, about which 
Congress is  given constitutional authority to make rules. This xiew is 
fortified by the fact that  the provision applies to actions against carricrs 
or in claims for reparation to the commission. T h e  latter being only 
before a Federal commission and being linked with actions against car- 
riers, we must conclude that  actions against carriers in Federal courts 
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are intended. Clearly, actions against carriers in State courts, founded 
011 matters arising before Federal control began, a re  so utterly beyond 
the province of Federal control that  i t  will be presumed that  no such 
unwarrantable interference with State laws was intended. Congress had 
nothing to do with causes of action arising against railroad companies 
before, as a war measure, the President of the United States was clothed 
with autocratic powers over the common-carrier systems of America." 

I n  Georgia cVouthem d F.  Ry. Co. v. Smiley, 108 S .  E., 273, the 
Supreme Court of Georgia held tha t  section 206 ( f )  of the Transporta- 
tion Act, 1920, applies only to Federal courts. The cause of action 
arose on 11 December, 1917; the action mas coinmeuced on 22 June,  
1920. The  Georgia statute prescribed two years as the period i11 which 
actions must be brought. Hill, J. ,  says: "There is nothing in  the Fed- 
eral Act of 1920 which expressly or by necessary implivation repeals 
the authority conferred by the act of 1918 to I r ing  the suit in the State 
courts according to law." 

I n  Cravens v. Louisville & S. R. R., 242 S.  W., 628, the Court of 
Appeals of Kentucky, in opinion filed 28 February, 19:!2 (rehearing 
denied 28 June,  1922), held that  the statute is  not limited to actions 
brought in Federal courts, and applies also to actions in the Sta te  courts. 
The  cause of action arose on 20 December, 1917; the action was com- 
menced on 17 January ,  1919; the one-year statute of limitations was 
pleaded. Clay, J., citing Stewart v.  Bloom, l l  Wall., 493 (20 L. Ed. ,  
176))  concludes that  the statute applies to actions in Sta te  courts, and 
holds that  the statute as thus construed is valid and is within the power 
of Congress as a war measure. This  act was passed in  I1l20, although 
the armistice had been signed on 11 Kovember, 1918, thus, in the words 
of President Wilson, addressing a joint meeting of the Senate and House 
of Representatives, bringing the war to an end. T h e  Court of Appeals 
of Kentucky had held, i n  Louisville & S. R. R. Co. v. Stee'e, 202 S.  W., 
878, Setfle,  C. J., writing the opinion, which was filed 23 April,  1918, 
that section 10 of the Federal Control ,ict, approved 21 March, 1918, 
did not prevent a litigant from bringing his action against a. common 
carrier in any court of competent jurisdiction. 

I n  Sfandley 2.. U.  S. R. R. Administration c > f  al., 271 Fed., 79.2, it is 
held by L7nited Sfates Disfriet Judge Tl'estenhal*~r that thti time during 
Federal control should not be computed in determining whether the 
plaintiff's action, which accrued 21 July ,  1914, was barred by the four- 
years statute of limitations of Ohio. I t  was ordered, howwer, that  the 
action be dismissed as against the  Director General, for  the  reason that  
it arose prior to Federal control, but leave was given plaintiff to amend 
his petition as against the Pennsylvania Railroad Company. 
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I n  ,Yew I'ork Central R. R. Co. v. Lazarus,  275 Fed., 900, J f a n f o n ,  
Circuit Judge ,  says: "It is contended tliat section 206 ( f )  of this act 
inralidates the period of limitation set forth in  the conditions of the 
uniform bill of lading, and that  therefore this action was commenced in 
time. T h e  argument is, that  section 206 ( f )  applies to all periods of 
limitations, vhether applied by contract, regulation or statute. As the 
phrase, 'periods of liniitation,' is used ill these sections of thc Trans- 
portation Act, we think the words apply to limitations 'now prescribed 
by the Sta te  or Federal statutes.' " This  action mas brought in the 
District C'ourt of the United States for the Southern District of Kcw 
York. The Circuit Court of Appeals reversed the judgment in the Dis- 
trict Court, holding that the action could not be maintained because of 
the provision in the bill of lading. The  decision is based upon tlle hold- 
ing that  section 206 ( f )  does not apply to a period of time prescribed by 
contract for the commencement of the action. 

I n  I l i l b e ~ t  c. Pennsylcnnia l?. R. Co., 120 Atl., 778, a compulsory 
nonsuit was sustained by the Supreme Court of Pennsylvania, because 
tho action n a s  not brought within tlle time prescribed by the bill of 
lading. The  opinion of tllc Court, disposing of the suggestion tliat sec- 
tion 206 ( f )  of the Transportation Act, 1920, affects the action, con- 
cludes with these words: "Hence, as the cause of action did not accrue 
prior to Federal control, the last-quoted provision has no application, 
and we need not consider whether it applies to a contractual limitation." 

I n  Arcadia X i l l s  et al. c. Carolina C .  R- 0. R y .  et al., 293 Fed., 693, 
K n a p p ,  Czrcuit Judge, holds that  by reason of section 206 ( f )  the time 
during Federal control should be deducted in determining whctlier an 
action brought in the Cnited States District Court of South Carolina 
to enforce an  order of the Interstate Con~incrce Conimission is barred. 
The  question as to ahether  the section is applicahle to an action brought 
in a Sta te  court upon a cause of action withi11 the jurisdiction of a 
State court is not presented. 

A carrful  consideration of the question so clearly presented to us by 
this appeal leads to the conclusion that the assignment of error is not 
sustained, either on principle or by the authorities. The  coilstru~tiori 
of section 206 ( f )  of the Transportation Act, 1920, as set out in this 
opinion, makes it unnecessary to consider or to discuss the interesting 
qurstion as to vhcther, if the construction insisted upon by plaintiff is 
correct, it  was within the constitutional pon-er of Congress, after the 
virtual repeal of the Federal Control Act of 1918, enacted as a war 
measure, to enact this statute so construed. "A statute of limitations, 
strictly so called, excluding, of course, those cases where a title or  right 
may be acquired by prescription, operates generally on the remedy 
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directly, and does not extinguish the  right. The  power of the  Legisla- 
ture of each Sta te  to enact statutes of limitation and rules of prescrip- 
tion is  well recognized and unquestioned. I t  is a fundamental principle 
of law that  remedies are to be governed by the laws of the jurisdiction 
where the suit is  brought. T h e  lex fori determines the time within 
which a cause of action shall be enforced." '17 R. C. L., Art. Lim. of 
Actions. 

Fo r  the reasons stated, and upon the authorities cited therein, we are 
of the opinion that  the judgment should be affirmed, for that  there is  

N o  error. 

&I. F. DOUGLAS v. FRED B. RHODES, INDIVIDUALLY, A N D  FRED B. 
RHODES, TRADING AS FRED B. RHODES COMPANY. 

(Filed 19 November, 1924.) 

n101~tgages-Sales-Description of Land-Notice-Statutes-Deeds and 
Conveyances. 

Advertisements for the sale of land under foreclosure of  mortgage or 
deed of trust are required by our statute ((1. S., 2588) to describe the 
lands "substantially" as in the conveyance thereof; and while it may be 
more advisable to give the exact description, the deed made in pursuance 
thereof is not necessarily void for lack of such description, as where the 
land is designated as a well-known and certain tract, or place of business, 
or manufacturing plant, with reference to the book in the office of the 
register of deeds where the description is giren, with number of page, etc., 
for a more particular description, it is a sufficient description of the land 
and will convey the title if the notice of such has beer published in 
accordance with the terms of mortgage or deed in trust. 

APPEAL by defendant from B ~ y s o n ,  J., and a jury a t  A'iugust Term, 
1924, of GUILFORD. 

Plaintiff claims he  is the owner and entitled to the pcssession of a 
certain piece of land i n  High  Point  Township, Guilford County, Kor th  
Carolina, describing i t  by metes and bounds, containing 6.75 acres 
more or less, subject to two deeds of trust (1 )  $40,000 to .I. 11. Scales, 
trustee, ( 2 )  $13,375 to Fred Peacock, trustee. Tha t  the  defendant is in 
the unlawful possession of same and prays judgment for the possession. 

The defendant admits the indebtedness abore set forth, but denies 
that  he is in the unlawful possession of the land and that  the plaintiff 
is entitled to the  possession. 

The  defendant, for a further defense says: "That on or about the 
15th day of Xarch,  1924, the plaintiff made a sale of the property 
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described in the complaint which sale was not legal in that the plaintiff 
did not advertise the sale in the newspaper, at  the courthouse door 
and three other public places as required by law and the deed of trust, 
and that the advertisement in the paper did not describe the property 
as it is described in the deed of trust and a deed thereunder conveyed 
no title." 

The defendant demands that the cause of action be dismissed. 
I t  was shown by the testimony and uncontradicted that the land was 

advertised at  the courthouse door in Guilford County and three other 
public places in the county, and that i t  was published once a week for 
four neeks in the "Greensboro Patriot," according to C. S., 687 and the 
terms of the deed in trust. 

The record shows a deed of trust from defendant and wife to E .  W. 
Myers, trustee. A deed from E. W. Myers, trustee, to Nargaret Douglas, 
deed from 31. G. Douglas and Xargaret Douglas to R. I f .  Roberson 
and from R. 31. Roberson to the plaintiff. A11 the deeds were in proper 
form and duly executed and recorded. All describing the land set forth 
in the complaint by metes and bounds. 

The issues submitted to the jury and answers thereto were as follows: 
1. I s  the plaintiff the owner and entitled to the immediate possession 

of the land described in the complaint ? Answer : "Yes." 
2. I s  the defendant in the wrongful possession of said land? Answer : 

"Yes." 
From the judgment rendered the defendant excepted and appealed 

to the Supreme Court. 
The following exceptions and assignments of error were made by 

defendant : 
1. To the refusal of the court to direct a verdict for the defendant. 
2. To the instruction of the court that the notice of sale set out in 

the record was, in law, sufficient. 
3. To the refusal of motion to set aside the verdict for errors con- 

tained in the trial and in the instructions and to the rendering of the. 
judgment set out in the record. 

Broadhurst & Robinson  for plaintiff 
2. I .  Wals~r  for d e f e n d a d .  

CLARKSON, J. From the entire record the only material matter to 
be considered is whether the description of the land in the advertisement 
made by E. W. Myers, trustee, was a substantial compliance with the 
law in regard to sales under deeds of trust or mortgages. The adver- 
tisement by E. W. Myers, trustee, is as follows: 
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"Pursuant to the powers vested in him by a deed of trust executed to 
him by Fred B. Rhodes and wife, dated 1 August, 1923, and recorded 
in Book 418, page 558, in the office of the register of d<.eds of Guil- 
ford County, K. C., the undersigned will sell to the last and highest 
bidder for cash at public auction in front of the east door of the court- 
house in Greensboro, Guilford County, on the 15th day of March, 1924, 
at  1 2  o'clock noon, a certain tract or parcel of land siturlted in High 
Point Township, Guilford County, and more particularly described as 
follo\vs : 

"Being that land and buildings known as the Melton-Rhodes Coin- 
pany or the Rhodes Company factory and consisting of about 6.75 
acres, together with the machinery in said buildings. For a description 
by metes and bounds see a b o ~ e  mortgage deed. 

('This sale is made subject to any prior valid mortgages that may 
be a lien on said premises superior to the above deed of trust. 

"Default having been made in the payment of interest on the note 
secured by said deed of trust, the undersigned is fully authorized and 
empowered to make this sale. This 11 February, 1924." 

I t  seems to be settled law in this State that C. S., 687, ris regards to 
the notice at  the courthouse door and three other public places in the 
county for 30 days immediately preceding the sale and also published 
once a week for four weeks in a newspaper published in the county, 
applies to execution and judicial sales of real estate. I t  is a matter of 
contract under deed of trust, mortgage, etc., of real estate. IIogatt 1 , .  

Utter, 175 N .  C., p. 332 and cases cited. 
C. S., 2588 is as follo~vs: "Real Property; notice of sale must 

describe premises. I n  sales of real estate under deeds of trust or 
mortgages it is the duty of the trustee or mortgagee making such sale 
to fully describe the premises in the notice required by law substantially 
as the same is described in the deed of authority under which said 
trustee or mortgagee makes such sale." 

We think a fair construction of C. S., 2558, supra, vould be appli- 
cable to a sale under the pover in a deed in trust or mortgage. The 
notire required by law under the statute would be the noticrl in the deed 
in trust or mortgage. This section is under C. S., ch. 56-('Mortgages 
and Deeds of Trust." The language of the section is "Jully describe the 
premises . . . substantially as the same is described in the deed of 
authority, etc." I n  House a. Parker, 181 N .  C., p. 42, it i3 said: "But 
the general laws of the State in force at  the time of its execution and 
performance enter into and become as much a part of the contract as 
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if they were expressly referred to or incorporated i11 its terms. O'lielly 
v. TVilliams, 81 PI'. C., 2 8 1 ;  Grares 2). H o z ~ m d ,  159  N. C., 594, and 
V a n  Huffman v. Quincy, 4 Vallace, 552." 

The contention of the defendant is that the trustee's deed is void 
in  not complying ~ 4 t h  the  statute "in that  it failed to describe the 
property 'substantially' as i t  is in the deed of trust-in fact uot a t  
all." We cannot so hold. I f  the legislature had intended that the real 
estate (set forth by metes and bounds in  the deed of trust i n  the present 
case) in a deed of trust or mortgage should be described by metes and 
bounds when advertised for sale under the terms of the deed of trust 
or mortgage, it could h a r e  easily said so in the statute, but on the 
contrary i t  used the word "substantially." The word "substantially," 
Webster defines to mean: "In a substantial manner, in substance, 
essentially." I t  does not mean an  accurate or exact copy. The purpose 
and intent of tlie statute n a s  to give complete and full notice to the 
public of the land to be sold, so that  the public generally would know 
a i d  understand from tlie ad~er t i sement  the exact property offered for 
sale. 

I n  the case a t  bar, the notice contained the name of the grantors, 
Fred B. Rhodes and wife, the date, hook and page i11 the office of the 
r ~ g i s t e r  of deeds of Guilford County, S. C., i n  which the deed of 
trust was recorded, terms, date, hour and place of sale, "a tract or 
parcel of land in  High Point  Township, and more particularly 
described as follows: being that  land arid buildings known as 
the Melton-Rhodes Cornpariy or the Rhodes Company factory and 
consisting of about 6.75 acres together with the machinery in said build- 
ings. Fo r  a description by metes and bounds see above mortgage deed." 

Thcre is no concealment, and nothing to mislead in the advertise- 
ment, "land and buildings known as the Xelfon-Rhodes C'ovzpa?,?g or the 
Rhodes C o m p a n y  factory," acreage giver1 together nit11 marhinery in 
buildings. Then, if anyoile nanted to know the metes and bounds, refer- 
ence is made to above mortgage deed which gives the page in the 
registry office. 

I n  S e n ~ m m  v. Jackson, 2.3 U. S. ,  (12  Wlit.) p. 570, 6 Law Ed., 
it  is  said:  "The law has prescribed no particular form for a notice of 
this description. I t  is sufficient if,  upon the whole matter, it appears 
calculated reasonably to  apprise the public of the property intended to 
be ~01~1 .~ '  

I n  19 R. C. L., p. 571, part of see. 382, it is said:  "The notice of 
sale ought to contain such a description of the property to be sold as 
mill enable intending purchasers, in the exercise of ordinary (liligciice, 
to identify it. I t  should give as full and complete a d~scr ip t ion  of the 
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property as is possible in the exercise of ordinary diligence for that 
purpose, in view of the character, condition, and location of the property. 
I t  is not necessary, however, to give a minute descriptio.1 of the exact 
location of the property by metes and bounds; any description which 
informs the public of the property to be sold is suffic ent. Nothing 
further is required if the information given enables the public to 
understand, by the exercise of ordinary intelligence, what property is 
offered for sale, and to identify the same by examination, if a more 
particular knowledge is desired." 

Our statute is in affirmance of the common law which from the 
authorities hold that the notice must give the description substantially 
as described in the deed of authority under which the sale is made. 
Sometimes the description by metes and bounds would not be as 
intelligible to the public as the reference to a well known place as 
"Mount Vernon," the home of George Washington, "Mmticello," the 
home of Thomas Jefferson, "Arlington," the home of Rokert E. Lee, or 
'(Hermitage," the home of Andrew Jackson. 

I n  the advertisement we have land and buildings known as "Melton- 
Rhodes Company" or the "Rhodes Company factory." 

I n  Jessup v. Nixon, 186 N.  C., p. 102, it is said: "The presumption 
of law is in favor of regularity in the execution of a power of sale, 
and if there was any failure to advertise the property, the burden is 
upon the party alleging it. Jenkins v. Griffin, 175 N .  C., 184; Trosler v. 
Gant, 173 N. C., 422; Cawfield v. Owem, 129 N. C., 2616." Carson v. 
Fleming, post, 600. 

I n  Hutton v. Cook, 173 N .  C., p. 498, Walker, J., said : "The second 
deed referred to the first for description of land and this description 
is to be taken as embodied in the second deed, Gudger v. White, 141 
N. C., 507." 

The courts do not look with favor on any notice in the sale of real 
estate under power given unless the description is full and will give 
clear and intelligent notice to the public of the land to be sold. I t  may 
be noted that to prevent wrong and oppression that frequently occurred 
in these power of sales, necessary for the life of business, the Legislature 
has made provision for re-opening these sales on advance bids. C. S., 
2591; In  re Ware, 187 N.  C., p. 693. 

I n  Hinton v. Hall, 166 N. C., p. 480, it was said: "It was true that 
failure to advertise according to tho terms of the power 3f sale invali- 
dates the sale. Eubanks v. Becton, 158 N .  C., 230. But it is said that 
such sale is not absolutely void, but will pass the legal title. Eubanks v. 
Becton, supra; Brett v. Davenport, 151 N. C., 58. While such sale 
would be set aside as to the purchaser, a subsequent or remote grantee 
without notice and in good faith takes a good title against such defects 
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or irregularities in the sale of which he  had no notice. 27 Cyc., 149-2.'' 
Brewington v. Eargrove,  178 N. C., p. 146;  Harvey  v. Brown, 187 E. C., 
p. 365. 

I t  may be noted that see. 1042, Revisal of 1905, is as follows: 
"Advertised a t  courthouse door. A11 property, real and personal, sold 

under the terms of any mortgage or other contract, expressed or implied, 
whether adrertised in some newspaper or otherwise, shall be advertised 
by posting a notice a t  some conspicuous place a t  the courthouse door in 
the county where the property is situated, such notice to be posted for 
a t  least twenty days before the sale, unless a shorter time be expressed 
in the contract." 

C. S., 2585 is in the exact language of 1042, supra, except the words 
"A11 personal property7' a re  in the section instead of "A11 property 
real and personal"-"real property" is left out. I n  Public Lams 1909, 
ch. 49, "real and personal" were struck out and after "all" the word 
"personal" was inserted. T h e  section as thus amended was brought 
forward in C. S., 641, Revisal of 1905, is as follows: 

"How adrertised; cost of newpaper  publication. N o  real property 
shall be sold under execution, deed in trust, mortgage, or other contract 
hereafter executed, until notice of said sale shall be posted a t  the court- 
house door and three other public places in the county for thir ty days 
immediately preceding such sale, and also published for four weeks in 
some newspaper published in the county, if a paper is  published in the 
county: Provided, the cost of such newspaper publication shall not 
exceed three dollars, to be taxed as cost in the action, special proceeding 
o r  proceeding to sell." Public Laws 1909, ch. 705, after "also published7' 
i n  line 6 was added "once a week." This section is brought for~vard  and 
is substantially C. S., 687. Palnzer z'. Latharn, 173 X. C., p. 61 and 
I logan v .  Utter ,  supra, hold this section applies to execution and judicial 
sales. 

I t  would be a matter for the Legislature to determine if sales under 
deeds of trust or  mortgages on land should be adrertised as is required 
in execution and judicial sales or what other notice should be given. I t  
is  usual to advertise under the terms of the real estate deed of trust 
or mortgage and also as required in execution and judicial sales. This 
course is commended, but is not a legal requirement, and from the 
record seems to have been done in  the present case. Frequently the 
requirements in the deed of trust or mortgage a re  the same as the law 
provides for sales of real estate under execution or judicial sale. 

From a careful inspection of the record and examination of the 
authorities cited by counsel, we can find 

No error. 
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C. R. HILL r. HUFFINES HOTEL CORIPAKT'. 

(Filed 19 November, 1924.) 

1. P l e a d i n g s J u d g m e n t  by D e f a u l t c l e r k s  of Court-Judge-Default 
and Inquiry-Jnrisdiction. 

Chapter 304, Public L a n s  of 1919, and chapter O", PuLlic Laws. E s t l a  
Session 1921, in regard to ~lendings,  e t c ,  before the clerk of the Superior 
Court, do not i11 all instances deprive the Superior Court judge of his 
jurisdiction to enter judgment by default final, or defaul~. and inquiry in 
proper instances, and where the clerk has failed to e n t e ~  a judgment by 
default and inquiry by default of an answer when the sta ute so provides. 
but transfers the cause to the civil issue docket, i t  is n(,t error for the 
trial judge, after the lapse of several terms, and the ans,\er having long 
since been due, to proceed n i t h  the inquiry before the jury on the issue 
of damages, and when accordingly the jury has assessed the damages, his 
action in refusing to sign judgment thereon on defendailt's motion as  a 
matter of law as  not being in accordance with the due course and practice 
of the courts, is reversible error. 

2. Same--Meritorious Defense. 
Upon defendant's motion to set aside a jutlgn~ent for excusable neglect, 

i t  is necessary for him to also show a meritorious defense. 

APPEAL by  plaintiff f r o m  Lane, J., a t  Apr i l  Term,  192--, of GUILI<%ORD. 
Action to recover 'damages f o r  false  imprisonment. 

Tlie only evidence offered upon  t h e  t r i a l  mas t h e  test in~oriy of t h e  
plaintiff,  t h e  substance of which follo~vs. 111 No\  emher, 1922 ,  t h e  
plaintiff registered as  a guest a t  t h e  Huffines Hote l  i n  Cheensboro arid 
remained there  about  two days. H e  was s i t t ing in h i s  room reading a 
magazine a t  9 :30 11. m., when t h e  manager  of t h e  hotel entcrcd t h e  room 
without  h o c k i n g  and  i n  a brusque nianner. said tha t  the water  v a s  
running  through t h e  floor of t h e  room occupied by the  plaintiff to t h e  
room below. T h e  plaintiff replied h e  had  not been near  t h e  lavatory 
and  did not know t h e  water  was running.  H e  aftermarcis found n wet 
spot there  on  t h e  carpet  about  two feet i n  diameter,  but the carpet had  
absorbed t h e  water .  Plaintiff went to  bed and a f te r  reflecting concluded 
he  ~ v o u l d  check out. H e  v e n t  t o  t h e  office and found  a 2llargc against 
h i m  of $25 f o r  damage to the  room. H e  refused to p a y  i t  and  tendered 
t h e  amount  of h i s  bill, but  t h e  clerk refused t o  check hiin out.  Tlie 
manager ,  xvho h a d  been sent fo r ,  came i n  a n d  insisted upon  plaintiff's 
payment  of th i s  charge. T h i s  was a t  midnight .  T h e  malinger called f o r  
policemen a n d  two plainclothes m e n  came t o  t h e  hotel. H e  again 
demanded t h e  $25 and  when t h e  plaintiff still refused to p a y  i t  said the 
plaintiff would have  to p a y  i t  o r  go to  jail. T h e  policemen arrested 
t h e  plaintiff without  a war ran t  and  carr ied him along t ' ie m a i n  street 
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to police headquarters. T h e  manager was present but no offense n a s  
proved and the plaintiff was released. 

The  summons against the defendant was issued 18 November, 1922, was 
returnable on 5 December, and was served 22 Kovernber. The  coinplnint 
was filed in due time. but the defendant did not file an answer. About 
18 months iritervened between the term when the summons was serred 
and the complaint filed and the term a t  uhich  tlie action mas tried. 
Neantime many tcrms were held for the tr ial  of both civil and crinlinal 
actions. The  case was regularly put  on the calenclar for tr ial  and a t  the 
hearing the court charged the jury fully upon all phases of the evidence 
and the lam applicable, and the following verdict mas returned : 

1. Did the defendant cause plaintiff to be arrested without a warrant  
or other lawful process, as alleged in the complaint? Answer: "Yes." 

2. What  damage, if any, is plaintiff entitled to recover? Aiisncr : 
"$2,500." 

T h e  plaintiff tendered a judgment in accordance with the verdict and 
thereupon defendant through counsel eritcred a general appearance, 
objected to the signing of the jutlgnient so tendered and moved to set 
aside the verdict for the following asserted reasons : 

1. F o r  that  the summons was riot duly serred upon defendant as 
required by the pcrt iue~it  provisions of tlie statutes in sucli case made 
arid urovided. 

2. F o r  that  the failure of defendant to file an answer and make 
defense Tvas due to excusable neglect. 

3. For  that  the verdict was excessive. 
4. F o r  that  the trial and verdict were not in accordance with the 

regular and orderly practice of the court in that, no answer har ing  
been filed, the only course open to plaintiff v a s  to seek and obtain a 
juclglncnt by default and inquiry a t  this term and prosecute the inquiry 
a t  a succeeding or the liest succeeding term of the court. 

Upon this motion defendant submitted affitlarit.; denying plaintiff's 
testirnoriy and alleging that  plaintiff was drunk and disorderly and that  
he  had not been arrested. Plaintiff filed counter affida~ its and the judge 
refused to sign the judgment tendered by plaintiff and rcfused to set 
asido the 1-erdict on thc alleged ground of a n-niit of senice,  or of - - 

excusable neglect, or excessive dan~ages, and found that  the defendant 
had not sl io~rn a meritorious d e f ~ n s e  to the cause set out in the coni- 
plaint, but niade the following order: 

"The court, being of the opinion that  the submission of the csse a t  
this term to a jury and the verdict rendered thereupon are not in 
accordance with the regular and orderly practice of tlie court and with 
the provisions of the statutes in sucli case made arid provided, allows 
the motion as predicated upon the fourth ground and sets the verdict 
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aside for the reason assigned on that  ground and for that  reason alone. 
To the action of the court i n  so setting aside the verdict and, in  refusing 
to sign the judgment tendered by plaintiff, plaintiff excepts and appeals 
in open court from the action and ruling of the  court to the Supreme 
Court.'' 

Bynum, Hobgood & Alderman and G. M .  Patton for plaintif. 
Brooks, Parker & Smith for defendant. 

A ~ a ~ r s ,  J. The tr ial  judge found the facts to be that the defendant 
had been duly served with summons and had not shown excusable neglect 
or a meritorious defense, and that  the damages awarded were not 
excessive. H e  set aside the verdict, not as a matter of discretion, but 
for the assigned reason that  the trial had not been conducted in accord- 
ance with the regular and orderly practice of the court. H e  held that  the 
only course open to the plaintiff was to obtain a judgment by default 
and inquiry and to prosecute the  inquiry at  a succeedirg term of the 
court; and the sole question to be decided is whether there mas error 
in this ruling. 

The summons was issued 18 November, 1922, sereral months after 
chapter 92 of the Public Laws, Extra  Session, 1921, had gone into 
effect. The provisions of this act in reference to process and pleadings 
differ materially from the statutes previously in force. 

Prior to the act of 1919 (Public L a m ,  ch. 304) the practice, concisely 
stated, was as follows: the summons n a s  returnable to a regular term 
of the Superior Court to be held in the county from whici  it was issued 
(Revisal of 1905, sees. 430, 434, 435) ; the complaint Tias to be filed 
in  the clerk's office on or before the third day of the t e r n  to which the 
action was brought, and at  the same term the defendant was to appear 
and demur or answer (ibid., sec. 473) ; if the defendant failed to appear 
the plaintiff, if not entitled to a judgment by default final, was author- 
ized to take a judgment by default and inquiry. The  inquiry was to be 
executed at  a succeeding term for the obvious reason, if for no other, 
that the defendant's right to answer precluded such inquiry at  the rcturn 
term. 

I n  the act of 1921, supra, i t  is provided that  a clerk of the Superior 
Court may enter a judgment by default and inquiry, and fur ther :  "If 
no answer is filed the plaintiff shall be entitled to judgment by default 
final or default and inquiry as authorized by C. S., 595, 596, and 597 
and all presentwr fu ture  amendments of the  said sections; . . . and 
in  all cases of judgment by default and inquiry rendered bey the clerk, the 
clerk shall docket the  case in the Superior Court a t  term time for trial 
upon the issues raised before a jury, or otherwise as provided by lam, 
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and all judgments by default and inquiry shall be of the same force 
and effect as if rendered in term and before a judge of the Superior 
Court." P. L., 1921, Ex.  Ses., ch. 92, sec. 1 (9,  12) .  

,is we understand the deferidant it insists that  a judgment by default 
and inquiry should have been entered by the clerk and the cause should 
then have been transferred to the Superior Court docket for the award 
of damages. The  position assumes, we take it,  that  the clerk had the 
exclusive power to render such judgment and that  the case when heard 
was not properly before the judge. When the Legislature ernpo~+,l.cred 
clerks to enter judgments by default and inquiry as indicated in  the 
sections referred to, i t  no doubt intended thereby to expedite litigation. 
This prolisioii ~ v a s  in the nature of an  enabling act and we apprehend 
was never intended to deprive the Superior Court in term of its juris- 
diction to render judgments by default final or by default and inquiry, 
and i t  cannot reasonably be construed as effective for such purpose. 

The  statute further prorides that  when pleadings are made up aiid 
issues are  joined the clerk shall forthwith transmit the original papers 
in the cause to the court at term for trial upon the issues, when the 
case shall be proceeded with according to the  course a ~ ~ d  practice of the 
court. Subsection 13. I f  this statute n7ere interpreted as proriding that  
original papers can be trausferred to the docket for tr ial  in term only 
after an  answer is filed, some difficulty might be encountered in assessing 
damages in cases similar to the one under consideration. A judgment by 
default and inquiry admits that  the plaintiff has a cause of action and 
is entitled to nominal damages, but the burden of proving any damages 
beyond such as are  nominal still rests upon the plaintiffs. Osborn v. 
Leach, 133 N .  C., 428, 432 ; Stockton v. .Mining Co., 144 N. C., 595, 600. 
Though the cause of action be admitted the damages must be determined 
by the jury, and for this purpose the case must go to the tr ial  docket. 
I n  Bro1c.n c. Rlzinehart, 112 N. C., 772, 776, ~lfcRae, J . ,  said:  "We 
think the case mas properly placed upon the civil issue docket, although 
no issues had been joined, for not only issues of fact joined upon the 
pleadings, but also all other matters for hearing before the  judge at a 
regular te rm of the court, are to be put upon this docket." The  case 
before us was put  upon the cir i l  issue docket and remained there more 
than fifteen months, and was then put  upon the calendar and duly called 
for trial. The  contention that  the case should be treated as if before 
the clerk and not before the judge cannot, therefore, be upheld. 

The  question next to be considered is whether the lower court com- 
mitted error in submitting the issues to the jury. I n  support of its 
contention that  there was error the defendant relies on Brown v. Rhine- 
Izart, supra. I n  that  case the summons was issued 21 July ,  1891, mas 
made returnable to the Sugust  term, and was served more than ten days 



590 I N  THE SUPREME COURT. [I88 

prior thereto; but no complaint was filed. At the nest (December) 
term the plaintiff filed his complaint, but took no further action. At the 
March Term, 1892, the case was put upon the calendar and when it was 
reached and before the jury was empaneled the plaintiff made a material 
amendment to his complaint. Issues were submitted to and answered by 
the jury. A final judgment was entered upon the verdict. At the *lugust 
Term of 1802 one of the defendants moved to set aside the judgment 
on the ground of irregularity. This Court held that the term at which 
the complaint was amended was to be regarded as the return term, 
and as the defendant had the right to answer during the term the issues 
were improperly submitted to the jury. True, ,lfcRae, J., said: '(We 
nowhere find that the inquiry may be executed at the same term as that 
at which judgment by default mas rendered, unless it is expressly 
allowed to be done by statute"; but the learned Jus t i ce  evidently referred 
either to the term to which the summons is returnable or to a term 
which, as in case of amendment or failure to file a complaint, should 
be treated as the returil term. Rober t s  r 9 .  Allman,  106 N. C., 391. 

When the summons is served and the complaint duly filed, and 
several terms intervene before the case is called for trial, what satis- 
factory reason can be given for declaring a judgment fatally irregular 
simply because an issue as to the cause of action has been answered 
by the jury? I f  an answer denying the complaint had been filed the 
same issues would have been raised. Shall the defendant's refusal or 
negligent failure to file an answer place him in a more favorable position 
than he would have occupied if he had answered the complaint and 
raised the very issues which were submitted to the jury 1 

Instead of submitting the two issues to the jury the plaintiff could 
have taken a judgment by default and inquiry and callec for an assess- 
ment of damages at  the succeeding term; but as thia was not the 
return term the course pursued was at most a technical irregularity 
which did not affect the merits. By submitting the issues-upon each 
of which the judge charged the jury "fully and at length"-the plaintiff 
assumed, not only the risk of an adverse ~ e r d i c t  on the first issue, but 
a burden not imposed by the la~v. We are unable to see that the defend- 
ant has thereby suffered material prejudice. 

I t  should be noted, too, that the lower court held that the defendant 
has no meritorious defense to the plaintiff's action. Ordinarily a judg- 
ment, eren if irregular, will not be set aside unless thew is a "reason- 
ably probable show of merits." G o u g h  v. Bel l ,  180 N.  C., 268, 271; 
Rawls v. Henr ies ,  172 N .  C., 216; Glisson v. Glisson, l ( i3  N .  C., 185. 

The plaintiff is entitled to a judgment upon the verdict and the order 
setting aside the verdict is therefore 

Reversed. 
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STATE v. T. C. JOHNSON 

(Filed 19 November, 1024.) 

1. Schools-Criminal Law-Statutes - Indictment-Compulsory Attend- 
ance. 

For a conriction under the prorision of C. S., 5758, it  is necessary for 
the indictment to allege, and the State offer evidence tending to show not 
only that the parent or guardian of the children nithin the described 
ape had failed or refused to send them to the public school within the 
district, but also that such child or children had not been sent to attend 
school ~~eriodically for a period equal to the time which the public school 
in the district in nhich they reside shall be in session. 

Where the indictment in the court of a justice of the l~eace does not 
sufficiently allege the failure of the parent or guardian to send the child 
to another than the public school in the district, as  required by C. S., 
5758, an amendment may be allov-ed by the judge of the Superior Court 
to cure the defect and proceed with the t r ia l :  but such amendment may 
not be alloned in the Supreme Court on appeal over an error committed 
in the instructions of the trial judge to the jury to the defendant's 
prejudice. C. S., 1500 (12) .  (13) .  

3. Same-Evidence-B111.dpn of Proof-Appeal and  Error-Instructions. 
Where the indictment is defective in failing to charge that a parent 

or guardian had also failed to send the child or children to another than 
the district school, etc., under the provisions of C. S., 5758, and the 
State offers no evidence in respect to it ,  it is not required that the parent 
or guardian offer evidence to show that he had complied \ ~ i t h  this proviso 
of the statute: and an instruction of the court to the jury placing the 
burden upon the defendant to so show, is reversible error. 

CRIRIIXAL ACTIOK heard  on appeal  f r o m  a justice's court before 

Shazc, J., and  a jury, at Apr i l  T e r m ,  1924, of -INBOX. 
T h e  action is intended a s  a prosecution under  t h e  compulsory school 

attendance law, C. S., 5758, etc., and thus  f a r  the  only chargc appearing 
i n  t h r  record against drfendant ,  and  on which h e  was conrictrd,  is con- 

tained i n  t h e  justice's war ran t ,  which is  a s  follows: 

"To the  constable o r  other  lawful  officer of Anson County, Greet ing:  

Whereas, complaint h a s  been made  t o  me  this  day, a n d  on the  oath 
of Miss M a r y  Robinson, t h a t  T. C. Johnson,  did, on the  fal l  day of 
1923, J a n u a r y ,  1924, unlawful ly and  willfully, with force and arms, a t  

and  in t h e  county aforesaid, T. C. Johnson  being t h e  fa ther  of certain 
children between t h e  ages of serer1 and  fourteen h a s  failed or  refused 

to send the same to the public school of his  district as  required by t h e  

lams of N o r t h  Carolina, contrary to  t h e  s ta tu te  made  and  provided, and 
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against the peace and dignity of the State. Vivian Johnson, aged 7 
years, Fannie Johnson, aged 9 years, Rachel Johnson, aged 11 years, 
Flora Johnson, aged 13 years, these are therefore to command you to  
forthwith apprehend the said T. C. Johnson and him i a v e  before me 
at my  office in Wadesboro Township, on the 29th day of January,  a t  
3 p. m., 1924, then and there to answer to the said charge, and be dealt 
with according to law. 

Giren under my  hand and seal this 25th day of January ,  1924. 
J. E. GRAY, J. P .  (Seal)  

Cause having been removed on affidavit, was heard before 11. W. 
Gaddy, J. P., in the county. Defendant convicted and ilppealed to the 
Superior Court. On calling cause, defendant demurred to the warrant  
and moved to quash same in that  i t  failed to charge criminal offense, 
motion overruled, and defendant excepted. On plea of not guilty and 
evidence submitted, defendant was convicted in the Supeeior Court, and 
from judgment thereon excepted and appealed assigning errors, among 
them : 

1. The  refusal to sustain his demurrer and motion to quash. 
2. Several exceptions made by him to the charge of the court. 

Attorney-General Xanning and Assistant Attorney-General Xash 
for the State. 

Brittan (e. Brittan, M .  C.  Lisk, A. A. Tarlfon for defendant. 

H o r r ~ ,  C. J. The statute on which the prosecution is based, C. S., 
5758 is  as follows: 

"Parent or guardian required to keep child in schocll; exemptions. 
Every parent, guardian, or other person in the Sta te  having charge or 
control of a child between the ages of eight and fourteen years, shall 
cause such child to attend school continuously for a period equal to the 
time which the public school in the district in which the child resides 
shall be in session. T h e  principal, superintendent, or teacher who is in 
charge of such school shall have the right to excuse the child from 
temporary attendance on account of sickness or distanc~e of residence 
from the school, or  other unavoidable cause which does not constitute 
truancy as defined by the Sta te  board of education." 

And the penalty imposed contained in sec. 5761, is  a ; b e  of not less 
than five dollars nor more than twenty-five dollars. 

It will be noted that  the statute does not make the failure to cause 
the attendance of children in the public schools a crime, but defines 
the offense as the failure on the par t  of the parent or gmrdians  having 
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control of childre11 of the specified ages to cause them to attend "school" 
continuously for a period equal to the time tlle public schools of the 
district shall be in session. 

111 the na r ran t  defendant is charged only n i t h  a failure to cause 
attendance in the public schools, and does not therefore c o ~ ~ t a i n  the 
charge of a criminal offense, and should ha re  been quashed or amended 
so as to state properly and sufficiently the charge irlsisted upon by the 
State. 

I n  Clark's Criminal Procedure, page 359, tlle principle is stated 
as follows: 

"It  is the rule that  all indictments upon statutes must state all the 
facts and circumstances which go to make up the offense as defined in 
the statute, so as to bring the defendant precisely within it. (I take it for 
a general rule,' i t  is said by Hankiris, (that, unless the statutes be 
recited, neither the words "contra fonnarn stafuti" nor any periphrasis, 
i~itcndment, or conclusion will make good an indictment, which  dot^ not 
bring the fact  prohibited or co~l?n~anded, in the doing or not doing 
of which the offense consists, within all the material n ortls of the 
statute.' Offenses created by statute, as well as offenses at commou law, 
must be accurately and clearly described ill the indictment. I t  is a 
unirersal rule that  no indictment, nhether at common law or untlclr a 
statute, can be good if i t  does not accurately and clearly allege all the 
ingredients of which the offense is composed." 

Even urlder a statute containing a proviso or an exception if the 
terms of the proviso are  but a par t  of the description of the offense 
itself, they must be nega t i~ed  in the indictment or ~va r ran t ,  and as n 
general rule, such negative averments must be proved by the prosecution. 
S. v. Connor, 142 N. C., pp. 700-704. 

Under the broad powers of amendment, as to justice warrants, both 
in criminal and civil matters, C. S., 1300, subsecs. 1 2  and 13, the 
defect might have been cured by amendment on motion made in the 
Superior Court. I t  may be in cases when the ev i r lmc~  is a11 set forth 
g i ~ i n g  proper assurance as  to the offense established against a defendant, 
an amendment might be allowed here, but the difficulty in the instant 
case, is that  the same objection appears in the charge of the court 
on the  tr ial  of the issues before the jury. Thus the court instructed the 
jury, among other things, "Now, if you find the facts to be as sho~vn 
by the evidence, gentlemen, you will find that  under the lam as to public 
schools the defendant was required to send his children to school, the 
public school in his district." And again. Defendant excepts. 

("If the defendant relies upon his har ing  sent his children to some 
other school than the school in question ( a  public school) the burden 
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is upon him to show that, or if he  relies upon his children's being out 
of scliool on account of any legal excuse the burden is upon him to 
show that.") 

To the foregoing charge the defendant exc7epts. 
"That is a matter peculiarly within his knowledge, 2nd the burden 

is not upon the Sta te  to show that  the defendant sent his 2hildren to any 
other school and that  is a matter of defense for the defendant to show. 
( I f  the State has shown that  there was a public school Eeing conducted 
in his district, an eight months term, and that he has failed to send 
his children to this school and has violated this statute, nothing else 
appearing, then the defendant would be guilty." Defendant excepts. 

As we have heretofore shown in  criminal prosecutions i t  is required 
that  the charge should state the essentials of the offense and what i t  is 
necessary to allege as a general rule, must be proved and that  beyond 
a reasonable doubt. S.  v. Connor,  142 N. C., s u p r a ;  S .  v. Crowder,  97 
N .  C., 432; S. v. Wilbourne ,  87 N .  C., 529. 

T rue  i t  is  recognized that  i n  certain instances when a statute creates 
a distinct and substantive criminal offense, the description of the same 
being complete and definite and by a proviso in the same or subsequent 
clause a certain case or class of cases is  withdrawn from the effect and 
operation of the statute--a defendant who seeks protection by reason of 
the exemption and as to matters relating to him personally or peculiarly 
within his personal knowledge, has the burden of showing that he  comes 
within the same. Bu t  in the case before us no such conditions are 
presented. There is no proviso or exception in this law. On the contrary 
the statute makes i t  an offense when there is a failure (on the part  of 
parents or  guardians to cause children of specified ag1.s under their 
control to attend school for a period equal to the time the public 
schools are taught i n  the district where the children reside, and in such 
cases all of the authorities are  to the effect that  the substantial features 
of the offense must be set forth in the warrant  or bill of indictment, 
and must be proved as alleged beyond a reasonable doubt 

There was error therefore in the portions of the charge above specified 
for a defendant is  not put  on explanation by mere proof of a fai lure 
of children under his control to attend a public school and until there 
are facts i n  evidence permitting the inference of a failure to attend 
any properly conducted and recognized school for the tim. required arid 
during a scholastic year there could be no valid conviction of the offense. 

On the record the  Court is  of opinion that  the defendant is entitled 
to a new t r ia l  and i t  is so ordered. 

New trial. 
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STATE v. CHAHT,IE BEATERS. 

(Filed 19 Kovember, 1024.) 

1. Appeal and Error-Objections and Exceptions-Contentions. 
The appellant must at the time call the attention of the trial judge 

to errors he is alleged to have committed in stating the contentions of 
the parties to the jury, and an exception after rerdict comes too late 
to be cousidered on appeal. 

2. EvidenceInterest-Instructions-Criminal Law. 
The testimony of defendant if accepted as true by the jury, is given 

the same credibility as that of a disinterested witness, and a charge to 
that effect, after a proper instruction as to interest, is not error. 

3. Constitutional Law-Criminal Law-Punishment-Intoxicating Liquor. 
A sentence for two years for violating the Turlington Act will not be 

held as inhibited by our State Constitution as cruel and unusual, by 
reason of the fact that the judge after the trial and before sentence, 
made inquiry into the character of the defendant, the sentence imposed 
being in conformity with the provisions of the statute. Constitution. 
Art. I, see. 14. 

APPEAL by defendant from Sinclair, J., and a jury, Ju ly  Term, 1924, 
of DURHAM. 

Attorney-General Manning and Assisfant Attorney-General Sash f o ~  
the State. 

J .  TV. Barbee and R. M.  Gantt f o r  defendant. 

CLARKSON, J. The defendant was originally tried before the recorder 
in Durham for violation of the Turlington or Conformity 14ct for 
possessing and transporting liquor, was found guilty and sentenced to the 
roads and appealed to the Superior Court. 

The  law in  regard to the possession and transportation of liquor is 
fully considered in S.  v. McAllister, 187 N .  C., p. 400. 

T h e  defendant's first contention is that  in the court below he did not 
have a fa i r  and impartial trial. That  the court below, in violation of 
C. S., 564, in the charge to the jury, contrary to the statute, gave an 
opinion vhether a fact was fully or sufficiently proren-that being the 
true office and province of the jury. 

From a careful reading of the evidence in the record, there was 
conflicting evidence in several respects. The  court below told the 
ju ry :  "The rule is  that  where there is a direct conflict of eTidence i t  
is the duty of the jury to t ry  to reconcile before saying anybody has 
intentionally testified to falsehood, if you can do i t  on the ground that  
somebody is reasonably mistaken, that  the person's memory is a t  fault. 
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But if you are unable to reconcile the testimony which is conflicting, it 
is your duty to say what evidence you will accept and what you will 
reject. I t  is entirely a matter for you to say what you will accept and 
what you will reject.'' The court below then nlentiored the conflict 
in the evidence and spoke of them as contentions: "It is coiltended that 
in all these respects there is a direct conflict of er ide~~ce.  I t  is your 
duty to say how much weight you give to each part of this conflicting 
evidence. You must use your common sense and judgment and con- 
science. I t  is your problem and yours entirely. ) - O I L  m u d  ( n o t )  regard 
anything I say as a n  expression of opinion about ~ c h d  the t r u t h  is ,  
because it does not come i n f o  m y  province, gentlemen of the jury, to 
express m y  opinions about the facfs  as tha t  is entirely a matter  for t h e  

' I? calling attention to the discrepancies in the evidence is treated as 
giving a contention and were inaccurate, it mas the duty of the defend- 
ant to bring it to the notice of the court at the time so that correction 
could be made. I t  is too late on appeal. S, v .  Ashburn .  187 K. C., p. 
723. We do not think on the whole this objection to the charge car1 be 
held as ~reiudicial .  

The ;ex; contention is to the weight that should b. given to the 
defendant's testimony. The court below gave the following charge: "It 
is proper in all criminal cases that you should scrutini:ce the evidence 
of the-defendant himself before you accept it as being true because the 
law says that a defendant, in all criminal cases, is tempted to testify 
so as to shield himself and it is your duty to take this principle of the 
law into consideration and use your common sense in giving the defend- 
ant's testimony such weight as it is entitled to. I f  you find that  he i s  
tes t i fy ing to  t h o  t r u t h ,  i t  will  be your d u t y  to  give i t  just as much  
weight as you would the test imony of a disinterested witness." 

We think this charge is fully sustained by our authorities, and the 
latter part of it is almost in the exact language in 8. v. Fogleman, 164 
N. C., p. 462. 

I n  S. v. Barnhil l ,  186 N.  C., p. 451, it was said: "The court below 
laid down the crucial rule, 'If you find that the evidence is entitled to 
be believed, you have a r ight  t o  accept i t  and give i t  the  same weighf  
you would tha t  of any*  disinterested witness.' The usc2 of the word 
'duty' would not be amiss, but the nonuse is not error." 

I n  his brief, the defendant attacks the judgment of the court below 
sentencing the defendant to two years on the public roadis as cruel and 
unusual punishment, prohibited by the Constitution, Article I, sec. 14. 

The evidence, from the record, showed that the general reputation of 
the defendant, Beavers, was that of handling whiskey. His own admission 
was that he did not know how often he had been in court. The week 
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before h e  was indicted f o r  vagrancy, and  h e  h a d  been i n  court  f o r  assault 
and  bat tery a n d  speeding. 

O n  t h e  question of punishment  a f te r  conviction, i t  is  t h e  custom f o r  
the  court  below to hear  evidence a s  to  character.  T h i s  evidence is  not 
a p a r t  of t h e  record proper. Although h i s  conviction was f o r  three pints  
of liquor, i t  is  to  be presumed t h a t  the court below took t h e  record 
evidence into consideration, as  to  defendant's general reputat ion a s  
being a l iquor  seller, vagrant ,  etc. All th i s  is a mat te r  of sound discretion 
i n  t h e  court  below. W e  do not find a n y  case, however, i n  our  Supreme 
Cour t  Reports  f r o m  S. G. D ~ i v e r ,  78 K. C., 423, to  S. v. Smith, 174 
S. C., 80-1, which holds t h a t  such punishment i n  a flagrant case of 
misdemeanor i s  prohibited by t h e  Constitution. 

W e  can  find f rom t h e  record no prejudicial  o r  reversible error. T h e  
j u r y  returned a verdict hav ing  been charged by  t h e  court  below: "Before 
you c a n  convict h i m  you will have t o  find f r o m  t h e  evidence t h a t  h e  is  
gui l ty  beyond a reasonable doubt.'' 

Ko error .  

LBAIiSVII,LE LIGHT & POWER COMPANY r. GEORGIA 
CASUALTY COMPANY. 

(Filed 19 Kovember, 1024.) 

1. Insurance-Indemnity-Employer and En~ployee  - Contract+Ambi- 
guity-Provisions. 

While a policy of indemnity against damages to other persons than 
employees of insured for personal injuries, etc., in case of ambiguity of 
the language employed is resolved against the company by a reasonable 
interpretation, the principle does not obtain nhen the policy by plain 
language expreqscs the contract of the parties thereto upon the subject. 

2;. Same--Electric Conlpanies-Linemen-Drivers of Automobile Trucks. 
Where a policy of indemnity to an employer against damages to other 

than employees explicitly excepts those caused by the operation of 
vehicleq, trucks, ctc., cnpaged in the employer's business, or the negligence 
of the drivers thereof, the provision clearly expressed, will be given effect 
in favor of the insurer, though the driver a t  the time was classified in the 
polic: as an employee, in this case a lineman of an electric power and 
light company regularly engaged in the service of his employer a t  the 
time such injury was caused to another than an employee, as a part 
of his employment, and classified as  a n  employee whose negligent acts the 
policy of indemnity covered. 

CIVIL ACTION heard  on case agreed before Shaw, J., a n d  by consent 
decided by h i m  i n  chambers a t  Greensboro. 
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I t  appears that plaintiff is a corporation duly chartered under the 
laws of North Carolina, with the principal office at Les~ksville in said 
State and as such is engaged in maintaining and operating an electric 
light and power company furnishing current and poww to the com- 
munities of Leaksville, Spray, Draper and vicinity. That the action 
is to recover of defendant on an insurance policy agreeing to indemnify 
plaintiff to amount of $5,000 against loss resulting from claims for 
damages on account of bodily injuries suffered during the life of the 
policy, including death resulting at any time from such injuries by any 
person or persons not employees of the assured by reason of the opera- 
tion of the work of the assured described in an annexed r;chedule, etc. 

I t  appears that one John T. Robertson, not an employee of plaintiff, 
while traveling on the highway in said county was severely injured by 
the negligent operation of an automobile truck of plaint ff,  while being 
driven along the highway in the county, loaded with poles to be used 
at some point and in some way in the plaintiff's work. 

That said Robertson made claim for $20,000 and plaintiff settled 
same for $5,000, nhich is agreed to be a fair adjustment of the matter. 

Some of the relerant facts attendant upon the injury and present 
claim therefor are stated in the case agreed as follows: 

"That the estimated compensation of employees upon which the said 
policy was based and premium paid included linemen as employees in 
charge of the defendant's business. That the plaintiff had no regular 
automobile drivers, but the linemen and other employees of the com- 
pany drove its service car from time to time, and that said employees 
in charge of the service car at  the time of the injury complained of, 
were carrying a load of poles in an automobile truck froin Leaksville to 
Spray, along the highway, for the purpose of repairing a portion of 
plaintiff's transmission lines, and while so driving along the highway 
negligently permitted certain material so being handled, to wit, an 
electric light pole, to violently strike the said John T. I3obertson, who 
was coming along the highway from the opposite direction, and to 
inflict upon him serious bodily injury. That the electric light pole 
which did the injury was loaded upon the service car which was being 
driven by the said employees. 

"That it is agreed that if the court shall be of opinion that the plain- 
tiff is entitled to recover upon the foregoing admitted facts, that the 
court shall enter judgment for the plaintiff in the sum of $5,000 and 
the costs, and that if the court shall be of opinion from the foregoing 
adnl~tted facts that the plaintiff is not entitled to recover, that the 
court shall enter judgment that the plaintiff recover nothing and pay 
the costs of the action." 
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Recorery mas resisted on the ground that the claim did not come 
within the terms and stipulations of the policy sued on, and on considera- 
tion of the pertinent facts presented there was judgment for defendant 
and plaintiff having duly excepted appealed. 

Brooks, Parker & Smith for plaintif 
Wilson & Prazier for defedank. 

HOKE, C. J., after making the above statement: The policy sued 
on as stated, contains an agreement to indemnify plaintiff against claims 
on account of bodily injuries, etc., suffered by any one not an employee 
of the company by reason of the operation of the work of the assured, 
with stipulations among others as follows: 

"Subject to the following conditions which are to be construed as con- 
ditions precedent : 

"Condition A :  This policy does not cover loss arising from injuries 
or death (1) caused by persons whose compensation is not included in 
the estimated compensation set forth in the said schedule." And 
referring to this schedule i t  appears that same contains an enumeration 
of nearly all plaintiff's employees including linemen, but closes with the 
following : 

"Except Drirers-And Secretary and Treasurer (5)  and does not 
corer loss arising from injuries or death caused by any draught or any 
driving aninla1 or any rehiclq or by any person while in charge 
thereof ." 

We are inclined to concur in defendant's position that though the 
truck that caused the injury was being, at the time, driven by a lineman 
whose conlp~nsation appears in the schdule, the case is withdrawn from 
the policy under the closing clause, which excepts "Drivers"-from the 
schedule-and more especially as it appears from the facts agreed that 
the automobile trucks of plaintiff company were habitually operated by 
linemen or other employees of the company. But conceding that this 
might present an ambiguity to be resolved in favor of the insured, there 
can in our opinion be no question as to the effect and operation of sub- 
section (5 )  of Exhibit "A" that withdraws from the policy, among 
others, all claims for injuries caused by "any vehicle or any person in 
charge thereof." 

I t  will be borne in mind that this is a policy designed and intended 
to indemnify plaintiff against damages for injuries caused to third 
persons in the operation of the work in which the company is engaged, 
usually localized, and clearly is not intended to afford indemnity for 
injuries caused by operation of the company's vehicles in moving from 
place to place. So careful is defendant to stipulate against liability 
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of the latter kind that it appears in the two places. Exaepting drivers 
from the enumerated schedule-thus bringing them undw the effect of 
subsection ( I ) ,  and again excepting claims for injuries caused by any 
vehicle or by "any person while in charge thereof." 

W e  are not inadvertent to the positioii urged upon our attention by 
appellant that  a policy, in case of ambiguity, should be c~onstrued more 
strongly against the company, but the principle does not extend to cases 
such as this, nhere  a policy, explicit ill terms arid plain of meaning, 
withdraws a claim from its stipulations. As said by our late dssociafe 
Justice Walker  in R. R. v. Casualty Co., 145 N .  C., 118: 

. '%ut while this salutary rule is  well established, i t  is  never enforced 
except in those cases to which it is strictly applicable, and which comes 
within its reason and purpose; and while we generally f a l o r  the insured, 
when the company, by the language of its own selection, has created a 
doubt as to what was meant, the rule mill never be carried so f a r  as to 
make a contract for  the partips, different from what they have made 
for tliemselves; and it is not applicable when the intent and purpose has 
been clearly expressed, and their rights can, with certainty, be ascer- 
tained from the language as used. Durand v. I?uurant e Co., 63 Vt., 
437; Vance on Insurance, p. 593." 

We find no error in the judgment of the court below and the same is 
Affirmed. 

S. W. CARSON v. W. E. FLEMING AND WIFE. 

(Filed 19 November, 1924.) 

Mortgages-Poreclosu~~eSde-Posting of Notice-Presumption-fir- 
chaser-Deeds and Conve~ances. 

Where the mortgagee or trustee in a deed of trust has posted notice of 
forcclosure sale in conformity with the power contained in the instru- 
ment, and according to law, and has sold the lands thewin described a t  
the courthouse door of the county in conformity with the provisions 
thereof, in the absence of notice or Itnowledge to the contrary, he has 
a right to assume that the notices remained posted continuously during 
the required period, and nothing else appearing, the sale and the deed 
accordingly made will not be declared invalid against the rights of the 
purchaser at the foreclosure sale. 

APPEAL by defendant from Daniels, J : ,  at  March Term, 1924, of PITT. 
This is an  action of ejectment. I t  is admitted that  ou 9 December, 

1921, defendants executed their deed of trust to S. J. Everett, ronveying 
lands described therein to secure the  payment of their note for $1,500 
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to plaintiff; and that  said deed was duly probated and recorded. Ik fau l t  
having been made in the payment of the note at maturity, Everett, 
trustee under the power of sale contained in the  deed of truqt, xnd 
after having adrertised the same, conveyed the lands to the plaintiff, 
the last and highest bidder. Plaintiff demanded possessio~l of the lands, 
and upon defendant's refusal to surrender possession, the plaintiff 
brought this action. 

The  only issue submitted to the jury, a t  the trial, was as follows: 
"Was the land advertised in accordance with the deed of trust and 

the judgment ?" 
The jury having answered this issue "Yes," judgment was rendered 

in favor of plaintiff and against defendants. Defendants appealed. 

,Juli.ns B r o w n  for plaintiff. 
Louis  W. Gaylord for defenclanfs. 

COXXOR, J. Defendanis complain that  there was no evidence from 
which the jury could find that the sale of the land was advertised con- 
t inuously  for thir ty days prior to the date of sale. T h e  trustee is required 
before executing the power of sale "to advertise at the courthouse door 
and in  three other or more public plares in P i t t  County for a period of 
not less than thir ty days, and also by publication once a week for four 
consecutire weeks in some newspaper published in said county, the day 
and place of sale." There is evidence that  the land was sold on Monday, 
1 October, 1923, and thaf on I September, 1923, the trustee prepared and 
posted or caused to be posted notices complying ~ i - i t h  the rcquircments 
of the deed of trust a t  the courthouse door and at four public places. 
and also caused notice to be published in "The Reflcctor," a i lewpaprr  
published in P i t t  County, once a week for four successive wccks before 
1 October, 1923. 

There is also evidence that  on 1 October, the day of the s a l ~ ,  tlrfe~ld- 
ants signed and delivered to the trustec, a paper reciting that  the land 
conveyed in the deed of trust had been aduertised for salc, at nool~, that 
day, arid requesting the trustee to offer the land, in subtlirisions as ncll  
as a nhole. Defendants expressly state in this paper, that  this rcqut'it 
is made not for the purpose of complicating the sale or causing any 
embarrassment to the trustec, or of interfering in any nay  v i t h  him or 
questioning his right as trustee to sell the land, but solely with the hope 
of procuring the best price for the land. 

The court instructed the jury that  if the trustee posted the notices as 
required in the deed of trust, i t  would not be necessary for him to sho\i, 
that  the notices remained posted continuously for the required period 
of time; that  the fact t h a t  he had so p s t e d - t h e  notices & + s  sufficient 
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in  the absence of evidence that  he knew that they had been destroyed 
and that  proper notice had not been given of the sale. 

Defendants' exception to this instruction cannot be sustained. Having 
posted or caused to be posted the notices required by the deed of trust, 
the trustee has a right to presume that  they remained posted during 
the required period of time. There can be no p resum~t ion  that the  
notices have been wantonly and maliciously torn down or destroyed, in 
violation of C. S., 4503 or 4504. There is no evidence in this case 
that  the trustee knew that  any of the notices had been des,royed or torn 
down, if such were the fact. H e  had fully discharged his d.lty in causing 
the advertisements to be made as required by the defendants, in their 
deed of trust to him, and had a right to presume, on the day of sale, that  
the notices had remained posted. 

There is no error in  the instruction of his Honor as to the effect 
of the paper which defendants admit they signed and deliwred to trustee 
on day of sale. The law was stated correctly by him and as so stated was 
correctly applied to the facts as the jury might find them from the 
evidence. 

Section 35 of Article I of the Constitution provides: 
"All courts shall be open; and every person for a n  injury done him 

i n  his lands, goods, person, or reputation, shall have remedy by due 
course of law, and right and justice administered without sale, denial or 
delay." This salutary principle does not justify the use of the courts, by 
the assertion of fanciful rights or by complaints based upon imaginary 
wrongs to hinder or delay others in the enjoiment of rights founded 
upon the law and in accord with justice and fair  dealing ,imong men. 

=\To error. 

STATE v. RUTH BELL HAMhIOND. 

(Filed 19 November, 1924. ) 

1. Criminal Law-Indictmentseveral Counts-Verdict. 
Where a bill of indictment contains two or more valid counts, for 

offenses of the same grade and permitting like punishnlent, a general 
verdict of guilty will be construed as a conviction on each and every 
count contained in the bill, and an exception thereto will not be allowed 
for reversible error unless it extends to and vitiates the entire verdict. 

2. Intoxicating Liquor-Spirituous Liquor-Statutes-Federal Law. 
The State has the power through legislation to further regulate and 

control the manufacture, sale, etc., of intoxicating liquor beyond the 
restrictions contained in a Feperal statute upon the subject, the latter 
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prevailing in iuterstate regulations in case of conflict; and the State 
statute may consistently give further effect or efficiency to the Federal 
statute upon the subject a s  i t  relates to State regulation. 

3. Same-Possession-Prima E'acie Case. 
Chapter 1, Laws 1923, generally k n o ~ n  as  the Turlington Act, with cer- 

tain reservations a s  to existing State laws, establishes the rule now pre- 
vailing on the subject of prohibition and it  applies to the extent that it is 
inconsistent ~ ~ i t h  former legislation and is in conformity with valid 
Federal statutes on the subject where interstate regulation is concerned. 

4.  Sanie-Turlington Act. 
Under the provisions of the Turlington Act, (sec. 2 ) ,  i t  is made unlaw- 

ful to manufacture, sell, barter, transport or possess intoxicating liquor 
except a s  therein authorized, these provisions to be liberally construed to 
prevent the use of such liquor as  a beverage; aud the possession of such 
liquor is made prima facie evidence of the violation of the law, but allow- 
ing the possession thereof for the personal consumption of the owner and 
buna fide guests, etc.: Held, the possebsion of a large quantity of whiskey 
in the home of the defendant raised the prima facie case of her guilt, 
permitting the inference from the method of its being bottled, etc., that 
it  was for the purpose of an unlawful sale, or that it  had been received 
for unlawful purposes, defendant's motion as  of nonsuit thereon was 
properly denied. 

Where a quantity of liquor is found in the possession of defendant 
sufficient to raise a prima facie case of her guilt of having unlawfully 
received it  in violation of our statutes, the prima facie case so established 
may be rebutted by her showing that her possession was lawful under the 
statutory qualification, the burden remaining with the State to show 
guilt beyond a reasonable doubt. 

CRIMINAL ACTION t r ied before Lane, J., and  a jury, a t  August Tcrm, 
1924, of MOORE. 

I n  t h e  bill of indictment, found  a t  Apr i l  T e r m ,  1920, there were f o u r  
counts : 

1. F o r  un lawful  possession of intoxicating liquors f o r  t h e  purposes of 
sale. 

2. Unlawful  t ransportat ion.  
3. F o r  u n l a ~ i ~ f u l  receiving such liquor. 
4. Unlawful  purchasing, etc. 
O n  plea of not guilty, t h e  following evidence was offered by t h e  S t a t e :  
"F. T. C u r r i e  testified f o r  the  S t a t e :  I a m  a deputy sheriff and  

was act ing a s  such on or  about 6 Apri l ,  1924, a t  P inehurs t ,  i n  Moore 
County. O n  said d a t e  I h a d  a search w a r r a n t  to  search t h e  home i n  
which t h e  defendant, R u t h  Bell Hammond,  lired, and  searched t h e  
house where she lived under  t h a t  authori ty .  T h e n  we  made  t h e  s ta rch ,  
we  found  t h e  defendant away  f rom her  home, she having gone to 
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Carthage a t  that  time. I found a darky by the name of George Fowler 
and his wife a t  her home and we proceeded to search the  house. W e  
found between four and five gallons of corn whiskey. The  whiskey was 
in bottles inside the closet. W e  took a pin out of the hinges and went 
in. Tho door was locked. The whiskey mas in bottles from a quart  
down to a half a pint. 

"The bottles were of different kinds; some had paper stoppers and 
some had cork. I would say that  there were about thirty-two o r  more 
bottles. Mr .  Knight and Mr.  McDonald searched the  cellar. I saw 
what they brought up. I t  was three five-gallon oil cans. I examined 
the oil cans and found they had had whiskey in  them. W e  destroyed 
the whiskey. W e  found in that  closet also a hand-bag which had defend- 
ant's name on it, and this was full of these bottles. The  l~ottles in the 
hand-bag had whiskey in them. H e r  name was on the outside of the 
grip or suitcase in which we found the bottles. When we arrested the 
defendant, she said she thought she was allowed whiskey for her own 
personal use; she said the whiskey was hers. She  made this statement 
to me a t  her house the next morning. N o  one lived in  this house with 
her a t  tha t  time that  I know of. She  had been living there in this house 
all the summer. 

Cross-examination : ('This was all the summer just immediately pre- 
ceding my  finding the whiskey that  the defendant lived in the  house. 
I think maybe she had been there longer than that, using ibis house as 
a dwelling, taking care of i t  for Mrs. Hal l  and living the-e. She  had 
been living there some time. This  whiskey was found in a closet in the 
house in  which she lived and in the par t  of the  house she occupied. 
Some of the bottles were quart  bottles. I think there was something 
like half of i t  in quart  bottles. The  other was pints and half pints. I t  
was a grip we found in the closet and it was full of bottlef of whiskey. 
I do not recollect how many. She  was not a t  home a t  the t me we made 
the search." 

Defendant moved for a judgment of nonsuit, and this being over- 
ruled, offered no eridencc. The  cause was submitted to the jury, who 
rendered a general verdict of guilty. Judgment on the verdict and 
defendant excepted and appealed, assigning errors. These assignments 
as presented in the argument and maintained in the brief being: 

1. The  refusal of defendant's motion for nonsuit. 
2. Refusal to give defendant's prayer for instructions: "If the jury 

find from the e~ridence that  the house in  which the intoxics~ting liquors 
in question were found was a t  the time used and occupied as the dwelling 
only of defendant and such liquors were for her personal >onsumption 
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onIy and her bona fide guests, when entertained by her thercin, the jury 
will r e t u r l ~  a verdict of not guilty." 

3. To the charge of the court on tlie count for receiving. 

Attorney-General J f a n n i n g  a n d  Assistant ~ 1 f f o ) ~ n e y - Q c n r ~ ~ a l  S a s h  for  
t h c  S'tate. 

IT .  1,. S p e n c e  f o r  drfe?atlnnf.  

HOKE, C. J .  I t  is recognized in this State that  where a bill of indict- 
ment contailis two or more valid counts for offenses of same grade and 
permitting like punishment, a general verdict of guilty will be con- 
strued as a conviction on each and elcry count colitainetl in tlie bill, 
a d  an  exception d l  not ho allowed for rwcrsible error uliless it extentls 
to and vitiates the entire l-erdict. S. v. iS'u,zfzcr, 1 8 7  K. C., g. 88; 8. c. 
S t r a n g e ,  183 N. C., p. 77.3; 8. 1 % .  T o o l r ,  10G I\'. C., p. 736. 

,Igain, it  is held that tlie poner of a State to enact statutes i l l  rcgnla- 
tion of the manufacture, sale and disposition of intoxicating liquors is 
not restocl alone or dependent upon the Eightcer~th L ~ ~ ~ l e n d n l e ~ ~ t  to the 
Federal Constitution, the Prohibition Aher idn~er l t ,  but by ~ i r t u e  of its 
sovereignty antl in the reasonable exercise of its police powers, the 
State may if i t  sees proper establish more stringent regulations on this 
subject t l ~ a n  are conteniplated by the amendment referred to, \\.it11 tlie 
liniitation that  tlie State may not authorize or sanction that  which the 
National A~nendrilent prohibits, and that  if,  i n  case of concurrent lcgiq- 
lation as therein autlioriaed, desigilctl to enforce the anlelitliile~~t, tlicre 
is  conflict between the Federal and State law, tlie provisions ofJ the  
Federal statute shall prevail. 8. c, H a r r i s o n ,  184 N .  C., p. 762;  S. v. 
Harksrlale,  181 N. C., p. 621 ; S. 1 % .  For?,  IS0 X. C., p. 744 ;  f i ' l~odc 
I s l a n d  7 ) .  Palmel- ,  233 G. S., p. 330. 

Cons ide r i~~g  the record in ~ i e w  of these acwptetl  principle^, both of 
which will be found pertinent to some of tlie questions p r ~ s ~ n t ~ d ,  our 
State statute containing the general regulations on the subject appears 
in chapter 1 of the L a m  of 1923, comn~only spoken of as  the Turl i l~gton 
Act. Although entitled "An act to make the Sta te  law conform to - 

the national law in relation to intoxicating liquors." it i i  in somcX 
rcsprcts both more searrhing and more strillgent than the F d e r a l  hgis- 
lation, antl contailis also a saving clause as to any local acts prol~ibiting 
the manufacture, salc or other disposition of intoxicatii~g liquors. Tit11 
this exceptio~i, however, and as to the State gclrerallg, the statute is 
clearly intelided to and does establidi the rule now prevailing on the 
subject where it applies and to the extent that  the same is inconbistent 
with former lcgirlation. The  case of S. 1 % .  F o s f e r ,  183 N. C., p. 674, 
apparently to tlie contrary, is decided and should be properly made to 
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rest on the ground that the Turlington Act being prospective in its 
operation, and the act charged in Foster's case having occurred prior 
thereto, the same should be dealt with under the law atr it formerly 
existed and under the principles approved in 19. v.  Perkins, 141 N .  C., 
p. 797, and -8. v. illull, 178 N. C., p. 748. 

As applied to the facts of the instant case, the sections of the statute 
referred to and more directly relevant to the questions presented, are as 
follows : 

"Sec. 2. No person shall manufacture, sell, barter, trane,port, import, 
export, deliver, furnish, purchase, or possess any intoxicating liquor, 
except as authorized in this act;  and all the provisions of this act shall 
be liberally construed, to the end that the use of intoxicating liquor as 

- - 
a beverage may be prevented," etc. 

"Sec. 10. From and after the ratification of this act, the possession 
of liquor by any person not legally permitted under this act to possess 
liquor shall be prima facie evidence that such liquor is kept for the 
purpose of being sold, bartered, exchanged, g.iven away, .furnished, or 
otherwise disposed of, in violation of the provisions of this act. Rut it 
shall not be unlawful to possess liquor in one's private dwelling while 
the same is occupied and used by him as his dwelling only, provided 
such liquor is for use only for the personal consumption of the owner 
thereof and his family residing in such dwelling, and of his bona fide 
guests when entertained by him therein." 

Except where changed or modified in other portions of the law ex- 
pressly providing for the manufacture, acquirement and sale, or other 
disposition of intoxicating liquors for nonbeverage, sacramental, or 
medicinal purposes, and the modification as to possession of such liquors 
in the closing part of section 10, this law contains an absol~.te inhibition 
of the acts srsecified in section 2 :  and as to the rsossession of such 
liquors, i t  is provided in section 10 that the mere possession of the same 
by persons not legally permitted under this act to possess liquor shall 
be prima facie evidence that the same is kept for the purpose of being 
sold, etc., in violation of the provisions of the act, except ,-hat the pos- 
session of liquors in a man's private dwelling shall not be unlawful if 
only for the hersonal c o n s u m ~ i o n  of the o&er and his family residing 
therein. and of his bona fide guests when entertained bv him. 

u 

I t  is entirely competent for the Legislature t o  establish r i  rule affect- 
ing the probative force of pertinent evidence, as it has Sone in this 
section 10 (8. v. Barrett, 138 N.  C., p. 630), and under our decisions 
applicable the artificial weight thus imparted by the statute to the 
e\-idence of possession, in  our opinion, applies, as his Honor ruled, to 
the possession of liquors at any place, in the home or eltiewhere, and 
will suffice to carry the cause to the jury, and to uphold a conviction 
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with or without additional evidence if they are thereby satisfied beyond 
a reasonable doubt of defendant's guilt. Speas v. Bank, ante, 524; 
S. v. Wilkerson, 164 N.  C., p. 431; S. v. Falkner, 182 N .  C., p. 793; 
8. v. Bean, 175 N. C., p. 748; X. v. Wilbourne, 87 N .  C., p. 529. 

Under the principles declared and approved by these decisions, the 
motion for nonsuit mas therefore properly and necessarily overruled. 
Under the statute, the mere possession of the liquor presented a prima 
facie case, carrying the issue to the jury; and in addition, on the facts 
in evidence, without reference to the effect and influence of the statute, 
there would be a permissible inference of guilt from the quantity of the 
liquor, its evident concealment, and the manner in which it was found, 
bottled and stored, part of it being already in a valise or hand-bag of 
defendant. 

On the second assignment of error, as above set out, to the effect that 
if 'the jury should find from the evidence that the intoxicating liquor 
was in'the home of the defendant only for the personal use and con- 
sumption of herself or her bona fide guests when entertained by her, 
they vould render a verdict of not guilty. We think the prayer em- 
bodies a correct proposition, so far  as the charge of unlawful possessiorl 
is concerned, and should have been given if restricted to that count, but 
the failure or refusal to give the instruction may not be held for reversi- 
ble error because such refusal does not necessarily or probably affect 
the verdict on the other counts in the bill. As heretofore stated, there is 
a general verdict of guilty, amounting to a conviction on each and every 
count in the bill, and the prayer could not have been properly given 
because of the requested direction therein of a general verdict of not 
guilty. 

And so in reference to the assignment of error as to the charge of 
the court on the count for unlawfully receiving. Such charge was, in 
part, as follows: "There is also a provision in the lam which says that 
one shall not receive any liquor in their possession, and there is a count 
in this hill charging this defendant with receiving it unlawfully. I f  a 
person is found in possession of a quantity of liquor, that is prima 
facie evidence that they received it unlawfully." And again, "The only 
way they can have any (liquor) lawfully is to have received it prior to 
the first of March, last year. Now, if a person had some on hand before 
that time, in possession of it, and had it in their possession for their 
own personal use, then it would not be a violation of the law to con- 
tinue to keep it in their possession, but to hare received any since the 
first of March, last year, even though for their own personal u'se, would 
be a violation of the law against receiving, and to have it in possession 
is prima facie evidence that they have it in possession for the offense 
charged-that is, for sale, barter, exchange, and so on." 
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011 careful perusal of the act known as  the Turlington Act, we find 
no provision which in express terms prohibits one from receiving intoxi- 
cating liquors. Except as embraced and included by the acts which are 
prohibited in the statute, the mere receiving of intoxicat ng liquors i s  
not forbidden. As  shown in  section 2 of the act, one is not allowed "to 
manufacture, sell, barter, transport, export, deliver, furnish, purchase, 
or  possess intoxicating liquors," except as heretofore explained and 
modified, but if received only in one's home (without vicllation of the 
acts as specified and prohibited in  the statute), and is kept there only 
for the consumption of the owner and his family and ihe bona fide 
guests entertained by him, this constitutes no breach of the present 
statute, though received since the same was enacted. I t  is, to our minds, 
therefore, bad pleading to make the mere receipt of liquor the subject 
of a separate and independent count; and the charge that  the mere 
receipt of same, though only in the home of the recipient, and kept there 
only for a lawful purpose, is  forbidden, is not warranted by any proper 
construction of the statute that  has been suggested to us. 

As heretofore stated, however, the instruction complained of, being 
only on the count for unlawful receiving, does not effect a vitiation of 
the entire verdict, and may not therefore be held for reversible error. 
See, generally, S.  v. XcAllister, 187 N. C., p. 400. 

On careful consideration of the entire record, we are  of opinion, and 
so hold, that  the judgment below should be affirmed. 

iYo error. 

STATE v. R. CARL RIITCIIEBI. 

(Filed 19 November, 1924.) 

1. Criminal Lam-Judgments-Motions in Arrest-Motion to Quash- 
Plea in Abatement-Grand Jury. 

The r~medy in a criminal action for a finding of a true bill by the 
grrnld jury is either by motion to quash, made before plea, or by plea in 
abatement, and may not be taken advantage of by motion in arrest of 
judgment after verdict. 

2. Same-Indictment-Mcniorandum of Witne~sses--Appeal and Error- 
Record. 

The names of witnesses endorsed on the bill of indictmeni; by the solici- 
tor is for his own convenience and aid of the officers of ,:he court con- 
cerned therein, and is not properly a part of the record on appeal to the 
Supreme Court. 
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3. Evidence-Photographs. 
Where a photograph of the scene of the crime, the subject of the action, 

has been testified to as being correct, an exception that a nitness was per- 
mitted to use it in illustration of the facts he was competent to tcqtify to, 
cannot be sustained on appeal. 

,IPPEAL by deferidant from Stack, J., at April  Term, 192-1, of G a s ~ o x .  
Criminal prosecution, tried upon an indictment charging the defend- 

ant  with murder in the first degree. 
From a conviction of manslaughter, and judgment pronounced thereon, 

the defendant appeals, assigning errors. 

d ttorney-General Xanning and Assistant d ttorneyGenera1 S a s h  for 
fhe State. 

Clyde R. IIoey, Ernest R. Warren, Carl E .  Carpenter, and Flew?!j L. 
Kiser for defendant. 

STACY, J. There is no valid exception appearing on the record i n  
this case. 

The defendant complains a t  the action of the tr ial  court i n  permitting 
one of the State's witnesses to use a photograph of the premises, nliere 
tlie homicide occurred, in explaining his testimony. I t  n a s  in evidence 
that the photograph correctly represented the scene of the killing. The  
court expressly refused to permit the photograph to be introduced in 
elidenee, but allowed the witness to use i t  in illustrating his testimo~ly. 
The  evidence as to the correctness of the photograph n a s  snfficicnt to 
render it competent for the purposes of its use. S .  v. Jones ,  17,; S. C., 
709, and cases there cited. Hanlpton v. R. R., 120 N. C., 534. See, also, 
22 C. J., 913; 10 R. C. L., 1153 et seq. 

The  exception stressed on tlie argurnerit, arid chiefly relied upon in 
defendant's brief, is  the one acldressed to the refusal of the court to  
arrest the judgment on the ground that  the indictment was foulid by 
the grand jury solely upon the midrw-e of Lariie Mitchem, n i f r  of the 
defendant herein. I f  this be a fact, which is not apparent on tlic face 
of the record, the defendant's objection should haye been made, in apt  
time, by nlotion to quash or by plea in abatement. IS. 11. Cfoafc\, 130 
N. C., 701; S .  v. Oliver, 186 K. C., 329. A motion in arrest of judg- 
ment, to be allowed, must be based on some matter which appears, or 
for the onlission of some matter which ought to appear, on tlie face of 
the record. 8. v. Jenkins, 164 N .  C., 527; S .  v. Douglass, 63 N .  C., 500. 

Speaking to the question, in S. v. Roberts, 19 K. C., 540, Rufln, C. J., 
said:  "Judgment can be arrested only for matter appearing in the 
record, or for some matter which ought to appear and does not appear 
in the record. I f  a bill of indictment be found without evidence, or 
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upon illegal evidence, as upon the testimony of witnesses not sworn in 
court, the accused is not ~vithout remedy. Upon the establishment of 
the fact, the bill may be quashed. S.  v. Cain, 8 K. C., 352. Or the 
matter may be pleaded ill abatement. But  the judgment cannot be 
arrestcd; for it is no part  of the record, properly speaking, to set forth 
the witriesses examined before the grand jury, or the evidence given by 
them, more than it is to set out the same things in reference to the tr ial  
before the petit jury. A memorandum of the witnesses intended to be 
used is generally made on the bill by the prosecuting officer. for his om11 
conrenience, that  he may know whom to call; and the ~ d e r k  usually 
avails himself of it and marks the names of such as are sworn, in aid 
of his memory, if the fact should be disputed. Bu t  n m e  of those 
endorsements are parts of the bill or a r e  proper to be engrossed in mak- 
ing up the record of a Superior Court, which merely states that  it mas 
presented by the jurors for the Sta te  upon their oaths. ' See, also, 
S. v. Lanier, 90 K. C., 714; S. v. Sulfan, 142 N. C., 569; S. v. F r i z ~ l l ,  
111 N .  C., 722; S. v. Ilorton, 63 K .  C., 595. 

There is  nothing on the face of the record in the instant case to show 
that  Lanie Nitchem is the wife of the defendant, or that  sEe alone testi- 
fied before the grand jury. 8. v. Roberts, supra. The endorsement by 
the grand jury on the bill of indictment forms no part  of the record 
proper. S.  v. Sheppard, 97 N.  C., 401; S.  v. Ilines, 84 N.  C., 810. 

I t  has been held in a t  least two cases in this jurisdiction that  where 
an  indictment is found by the grand jury upon the testimony of a single 
witness, who is  disqualified, it  should be quashed. S.  v. I v q ,  100 IT. C., 
542; S. v. Fellows, 3 N .  C., 340. And in S.  v. Coates, >upra, i t  mas 
said:  "When an indictment is found upon testimony, all of which is 
incompetent, or of witnesses, all of whom are disqualified, the bill will 
be quashed." Bu t  a motion in arrest of judgment after rerdict, upon 
this ground, comes too late. S.  v. Houston, 50 Iowa, 512. The defend- 
ant  may not take his chance before the jury and then complain that  the 
indictment mas found upon incompetent evidence. This  would be giving 
him "two bites a t  the cherry." S.  v. Harrison, 101 N. 12.) 728. " I t  
seems that  if a bill is found solely on incompetent evidence, it mill be 
quashed before plea, though the objection mill be too late after convic- 
tion." Wharton's Cr. PI. and P r .  (9  ed.), sec. 363. 

I t  has been held that  a variance between indictment and proof may 
not be taken advantage of by motion in arrest of judgment. S.  v. Jarvis, 
129 N.  C., 698; S.  v. AIcLain, 104 K. C., 895; S.  v. Craige, 89 N.  C., 
475. 

No reversible or prejudicial error having been made t3  appear, we 
must sustain the validity of the trial. 

No error. 



K. (2.1 FALL TERM, 1924. 611 

(Filed 19 Korember, 1024.) 

Banks and Banking-Offi~ers-~a1se Entries--Criminal Lam-Evidence- 
Questions for Jury-Statutes. 

Ulmn a trial of an officer of a bank for willfully and fraudulently mak- 
ing a false entry oil its books, etc. (cllal~tcr 4, section 83, Public Laws 
1921), evidence is sufficient to sustain a verdict of conviction which tends 
to sho\v that the officer charged therewith made out a certificate of 
d r~~os i t  for about $2,000, and the stub was made out in his o n x  hand- 
writiilg, leaving :I blank for the amouiit, which was filled out b r  anotl~er, 
in lwiicil, for $20, and that the officer and a subordinate \yere in  rsclusire 
control of the bank at the time, permitting a rc%sonable inferel~ce that he 
was aware of the false entry on the stnh of the amount of the certificate. 

A P P E A ~ ~  by tlefondant frorn h y o n ,  J., at  April Tcrm, 1924, of 81-RRY. 
Criminal prosecution, tried upon an  indictment charging the defend- 

ant ,  an  officer of the Farmers and Merchants Bank of Elkin. with rvill- 
fully and feloiiiously making a false entry in thc hooks ?f said bank, 
with interit to defraud or injure the corporation and to deceive its 
officers and agents or other persons, in violation of chapter 4, section 83, 
Public Laws 1921. 

F rom an  adverse verdict, and judgment pronounced thereon, the 
defendant appeals, assigning errors. 

Attorney-General  X a n n i n g  and A s s i s f a n f  Attorney-General S a s h  for 
the State. 

J .  H .  Folger for defendant .  

STACY, J. The  indictment contains but a single count. arid this 
relates to certificate of deposit No. l iS1 ,  for $2,060, issued 10 April, 
1921, and the stub of said certificate of dcposit, showing only $20. 
The alleged false entry consists in the erroneous amount of "$20" 
appearing on the stub, whereas in truth and in fact the certificate of 
deposit was for $2,060, and the same amount should hare  been shown 
on the stub. 

Defendant concedes that  there is ample evidence on the record to hhow 
other false entries made by him during the years 1919 and 1920, and 
the competency of this evidence is not questioned, as it was offered and 
admitted only as tending to establish the necessary element of intent. 
but he stressfully contends there is no sufficient evidence in the case to 
show that  the alleged false entry of $20, as charged in the bill of indict- 
ment, was made by him or entered on the stub in question with his 
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knowledge and consent or a t  his direction. Exception is taken to the 
court's refusal to instruct the jury to this effect in respoi~se to a prayer 
of the defendant. 

The  State concedes that the amount shown on the stu11 is not in the 
handwriting of the defendant; but i t  is established that  the defendant 
made out the certificate of deposit, KO. 1781, and filled in the stub, in 
ink, except the $20 on the stub, which is written in pencil. I t  is in 
evidence that  the defendant was  resident and cashier of the bank at 
this t ime; that  the books and records were under his control: that  
Mr. Bodenheimer, assistant cashier, was away on account of sickness, 
and that  the defendant and Miss Marjorie Cliatham, ~ h o  held the posi- 
tion of bookkeeper, were the only persons in the bank who knew or could 
have known the correct amount to be entered on the stub. and there is 
no evidence that  Xiss  Chatham had any personal knowledge of the trans- 
action. From these facts and cir.cumstances the State contends that if 
the entry in question was not made by the defendant, i t  must have been 
entered on the stub with his knowledge and consent and a t  his direction. 
H e  alone of those in  the bank could have furnished the inform a t '  lon. 
Upon this disputed question of fact, the jury, under a clear and pointed 
charge, directed to the issue, found that  the entry was false and that  i t  
mas entered oil the stub in question with the knowledge ~ n d  consent of 
the defendant or  a t  his direction, and that  it was done with a felonious 
intent on the par t  of the defendant to defraud or injure the bank and 
to deceive its officers and agents or other persons. 

The  tr ial  resulted in a conviction of the defendant. '\Ire are unable 
to see any error i n  the particulars assigned. The  prayer for a directed 
verdict of acquittal on the evidence was properly refused. 

This  position is not a t  variance with the rule, universally observed 
in the administration of the criminal law. that a defendant must be 
convicted, if convicted a t  all, of the particular offense charged in the 
bill of indictment. X. v. Wilkerson, 164 N .  C., 444. I t  has been re- 
peatcd so often as to become a n  axiom that  "proof without allegation 
is as unarail ing as allegation without proof." S. v.  Snilics, 185 K. C., 
743; S. v. NcTVhirter, 141 N. C., 809; Dixon v. Dazi's, 184 ?;. C., 
p. 209; Green v. Biggs, 167 N. C., p. 422; NcCoy v. R. R., 142 S. C., 
p. 387. But  here the defendant has been convicted of the particular 
offense charged in the  bill of indictment. The  evidence, I T  is true, may 
not be as direct and positive as i t  would have been on other counts, had 
the State seen fit to- incorporate them in the bill, but there is ample 
evidence on the record to afford a ~ertnissible inference of all the ele- 
ments of the crime as charged and to support the verdict. 

The remaining exceptions are untenable. The  validity of the tr ial  
must be sustained. 

N o  error. 
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MRS. OTELIA CUKNINGHAM ET AL. V. MRS. LAURA IiONG ET AL. 

(Filed 19 November, 1024.) 

Actions-Parties-Bankruptcy-Statutes-Motions. 
The trustee in bankruptcy, or the creditors he represents actinq with 

him, mag- naive a doubtful claim in faror of a bankrupt's estate by hav- 
ins notice thereof in  the schedule or otherwise and not pressing the claim 
for a period of time ; and n here the trustee has thus proceeded to settle 
the estate in accordance with the proceedings prescribed by the act, and 
he has long since been discharged by the court, after having filed his final 
account, a motion to dismiss the action of his heirs a t  law as not being 
the real parties in interest nil1 be denied. C. S., 446. This principle 
especially applies where the deceased and the plaintiffs in the action n ere 
beneficiaries in a trust, the subject of the action. 

A l ~ ~ ~ . ~ ~  by deferldantq froni Sinelair, J., at  April  Term, 1924, of 
DT'RHAXI. 

From a verdict and judgnimt in favor of plaintiffs, the defendants 
appeal, assigning error. 

Urawley d G a n f f ,  Pou  d Pou,  J .  W .  IIinsdale, and Douglass iE 

Douglass for plainf ijfs. 
W .  D. Jlerri t t ,  Luther N .  Carlton, and Fuller, Reade & Fuller for 

def endanfs. 

STACY, J. This case mas before us a t  a former term (186 N. C., 
5 2 6 ) ,  and it is  conceded that  the  second tr ial  was conducted in accord- 
ance x i t h  the opinion heretofore rendered. There is no error assigned 
in this respect. Bu t  it is contended on the present appeal that  the action 
should have been dismisscd upon the ground tha t  the same was not being 
prosecuted by the real party in interest, as required by C. S., 446. 
Chapman c. , lIclaxhorn, 150 N.  C., 166. 

This suit  as originally instituted by Col. J. S. Cunningham, who 
died pending the action. H i s  widow and heirs a t  law have been made 
parties plaintiff, and tho matter has been, and is now being, prosecuted 
by them in their o n n  right and for their own benefit. T h e  terms of the 
trust mere that  the lands in question should be purchased a t  a fore- 
closure sale, held and reconrqed to the original plaintiff or to his 
fanlily upoil his or  their paying the purchase price, 1~4th interest 
thereon. I t  appears that  the date of the alleged par01 trust, upon which 
plaintiffs have recovered, was 4 December, 1909. Two days thereafter, 
6 December, 1909, Colonel Cunningham made and filed in the District 
Court of the United States for the Eastern District of North Carolina 
a voluntary petition in  bankruptcy, and was in  due course thereafter 
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adjudged a bankrupt. 3 trustee in bankruptcy was duly appointed, who 
took charge of the estate, and an  order of discharge was later entered 
on 7 Septenlber, 1910. The final report and account of i he trustee was 
filed 21 hIarch, 1917; this mas approved 29 May, 1917, :md the trustee 
discharged. The present suit n as instituted 27 March, 1820. 

I t  is the contention of the defendants that  whatever right, title, inter- 
est and estate Colonel Cunninghanl had in and to the  l m d s  in contro- 
rersy, by virtue of the alleged par01 trust, subsisted a :  the time the 
petition in  bankruptcy was filed, and passed by operation of lam to the 
trustee in  bankruptcy at  the time of his appointment. Hence the 
defendants say that  the present suit must be prosecuted, if prosecuted 
at  all, by the trustee in bankruptcy, the real party in interest, for and 
on belialf of the creditors of Colonel Cunningham's esiate. For  this 
position they cite section 70, Bankruptcy Act of 1898; Thomas  1 ) .  Sugar- 
man ,  218 E. s . ,  129; R n a p p  U. Xi lwaukee  Trus t  Co., 216 U .  s . ,  545; 
Security Warehousing Co. v. Hand ,  206 U. S., 415; ~3uck ingham v. 
Buckingham, 36 Ohio St. Rep., 68;  Bank v. Lasater, 196 U. S., 115. 

The trustee in bankruptcy had notice of the trust, or the plai~itiffs' 
right to demand a reconreyance of the lands in question upon the pay- 
ment of the purchase price, with accrued interest, for the same was 
listed by the  bankrupt under Schedule B (4)  of his vohintary petition 
in bankruptcy, and there is other evidence on the record of both actual 
and constructive notice. See, on this point, R. R. v. Comrs., ante, 267, 
and W y n n  v. Grant, 166 K. C., 45. Fifteen years have elapsed since 
the filing of the petition, and four years since the institution of this 
action, and neither the trustee nor the creditors have made ally effort 
to redeem the property. This  right was considered of little or no ra lue  
in 1910, except as a matter of sentiment to the plaintijfs, and it is a 
permissible inference, from all the facts and circumstaices appearing 
on tlie record, that the trustee, together with one of the largest creditors 
who discussed the matter with some of the parties, elecied to abandon 
the bankrupt's right to redeem as being of no pecuniary ra lue  to his 
estate. This was sufficient to deprive tlie defendants cf the right to 
hare  the case dismissed on demurrer to the evidence or on nlotion to 
nonsuit, especially as the matter was not put in issue by the pleadings, 
and there was no request to hare  it determined by the jury. 

Speaking to the question, in  Dushane v. Beall, 161 1:. S., 513, Chief 
Justice Fuller said:  

"It is well settled that assignees in bankruptcy are not bound to 
accept property which, in their judgment, is of an  onerous and unprofit- 
able nature, and ~vould burden instead of benefiting the testate, and can 
elect whether they will accept or not after due consideration and within 
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a reasonable time, while, if their judgment is unwisely exercised, the 
bankruptcy court i s  open to conlpel a different course. (Citing authori- 
ties.) The  same principle is applicable also to receivers and official 
liquidators. (Citing authorities.) 

"If with knowledge of the facts, or  being so situated as to  be charge- 
able with such knowledge, an  assignee, by definite declaration or distinct 
action, or forbearance to act, indicates, in view of the particular cir- 
cumstances, his choice not to take certain property, or if,  in the language 
of Tl'are, J., in S'nzith c. Gordon, he, with such kno~~ledge ,  'stands by 
witliout asserting his claim for a length of time, and allows third per- 
sons in the prosecution of their legal rights to acquire an  interest i l ~  
the property,' then he may be held to have w a i ~ e d  the assertion of his 
claim thereto." 

,Igairi, it v i l l  be obserrcd that  tlie alleged par01 trust was for the 
benefit of Coloriel Cumlingham "or his family upon his or their paying 
the purchase price, with interest thereon." Plaintiffs therefore contend 
that as the trustee in  bankruptcy failed to exercise this right, it  inured 
to them, as well as to Colonel Cunningham, in their own right under 
the original trust. 

The  case having been tried ill accordance n i t h  the law as declared 
ill our former opinion, the verdict and judgment will be uplieltl. The  
motion to nonsuit was properly overruled. 

K O  error. 

W. S. nrAItKHAnf, AGEST, ETC., v. H. L. CARVER, LIGUETT R: JIYEIIS 
TOBACCO COMPAKT, ET ALS. 

(Filed 26 Norember, 1924.) 

Taxation-Boards of Equalization-Sotice t o  Taxpayers-Constitutional 
Law-Due Process-Mandamus-Municipal Corporations. 

Where, in pursuance of the provisions of statute, the local authorities 
for tlie aswqsment of personal propeltj of colporations, etc.. hale ap- 
proled the reports of the onners of the value thereof for taxation. re- 
ported the same to the State board designated for the lmrltose, and no 
appral taken from the local board, the State Tax Cnmmis4on, vho were 
the Corporation Commission, vithout notice or hrariliy giren the owner, 
mag not informally increase the assessment and order the increased taxes 
to be collected by the local authorities, the same being contrary to the 
due-process clause of our Constitution, though the increased value has 
been included in the report by the State Board to the Legislature and the 
report adopted by statute; and ma~lclamus nil1 not lie to compel the col- 
lection thereof by the local county or municipal authorities. 
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APPEAL by defendants from Decin, J., from mandamus, heard, Octo- 
ber, 1923. From DURHAM. 

This is an action instituted by plaintiff as agent, on his own behalf, 
and on behalf of all other taxpayers of the county and city of Durham 
who might make themselves parties, against the defendants, H. L. Car- 
ver, W. D. Turrentine, Monroe Crutchfield, T. 0. Sorrell, and E. A. 
Hughes, Board of Commissioners of the County of Duriam, John F. 
Harward (sheriff of Durham County), the City of Durh,zm, a munici- 
pal corporation, Liggett & Myers Tobacco Company, ~ n d  American 
Tobacco Company, corporations. 

The action is for a mandamus to enforce the collection of unpaid 
taxes alleged to be assessable for the year 1920, due and owing by 
defendants, Liggett & Myers Tobacco Company, and {he American 
Tobacco Company. 

The findings of the court below are as follows : 
"This cause coming on upon the application of plaintiff for a writ of 

mandamus, before the undersigned, W. A. Devin, judge presiding and 
holding the courts of the Tenth Judicial District, and the hearing hav- 
ing been continued, by consent of all parties, to be heard before the 
undersigned, at Durham, N. C., on 17 September, 1923, and being then 
heard upon the pleadings; and the court, after hearing the pleadings, 
being of the opinion that issues of fact were raised by the pleadings 
which should be passed upon by a jury, and all parties thereupon con- 
sented and agreeing that issues of fact raised by the pleadings should 
be answered and found by his Honor instead of a jury after hearing the 
evidence; and the matter having been further continued, by consent of 
all parties, to be heard before the undersigned, at  Hillsboro, N. C., on 
5 October, 1923, when and where all parties appeared, rmd the same 
was heard, after hearing the e~idence and argument of counsel, the 
court finds from the evidence the following: 

"1. Plaintiff W. S. Markham is now, and was at the time of the 
commencement of this action and proceeding, a citizen and resident and 
taxpayer of the city of Durham, North Carolina, and at the January 
meeting, 1923, of the Board of Commissioners of Durham County the 
following resolutions r e r e  adopted, to wit: 

'"Resolved, That pursuant to authority contained in section 7923 of 
the Consolidated Statutes, the commissioners of Durham County employ 
a competent man, whose duty i t  shall be to spend such time as may be 
necessary in making a diligent search for property not listed for taxes, 
and to put such property on the tax books. 

"'Resolved further, Such person as employed shall receive as his 
entire compensation an amount not in excess of 10 per cent of the reve- 
nue so derived from said unlisted property, which said expense shall be 
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divided pro rata between the State and county: Provided,  that oil those 
cases where the State does not receive any part of the revenue derived 
from said unlisted property, said expense shall be borne by the county.' 

"Pursuant to said resolutions, upon motion duly made and adopted, 
W. S. Markham, plaintiff, was employed to check the tax books of Dur- 
ham County for the year 1922, and to get all previously unlisted prop- 
erty upon the tax books. That plaintiff undertook his duties as such, 
and among other things made written reports (attached as exhibits to 
the complaint) concerning the assessments and valuations of the prop- 
erty of defendants, the American Tobacco Company and the Liggett & 
Myers Tobacco Company, for the year 1920; that the commissioners of 
Durham County refused, and still refuse, to take any action on the 
report of plaintiff, or to order the sheriff of Durham County to proceed 
to collect the taxes therein referred to, with interest thereon. 

"2.  That the General Assembly of North Carolina, at its Session 
1919, by chapter 54, Public Laws, enacted and required that all prop- 
erty (including the property of the two defmdants, tobacco companies) 
in the State of North Carolina, for the year 1920, should be assessed 
for taxation at  its true value in money; that defendants, American 
Tobacco Company and Liggett 85 Myers Tobacco Company, made, re- 
turned and filed with the tax authorities of Durham C'ounty statemrnts 
of ~raluations of their respective leaf tobacco on hand in the city of 
Durham and in the county of Durham for the taxable year 1920. 

"3. That prior to 10 August, 1920, to wit, on 7 August or 8 August, 
the State Tax Commission for the State of North Carolina, in its imes- 
tigation of the value of the total taxable property in the State of North 
Carolina, which included the city of Durham and the county of Durham 
and the property of the two defendants, tobacco companies, increased, 
in addition to the values as reported and returned by said defendants, 
tobacco companies, in  the city of Durham and in the county of Durham, 
the v a l u ~ s  of their leaf tobacco in the following amounts: 

"The leaf tobacco of the defendant, the American Tobacco Company, 
was increased in value in the sum of $4,295,390, and the leaf tobacco 
of defendant Liggett & Myers Tobacco Company was increased in value 
in the sum of $9,657,111, which said increased amounts in values so 
fixed and determined and made by the State Tax Commission mere 
included in the report of said State Tax Commission to the Governor 
of North Carolina in their report of 10 August, 1920, and was approved 
and confirmed by the Extra Session of the General Assembly of North 
Carolina, 1920, by chapter 1, ratified 26 August, and the tax supervisor 
of Durham County was notified by said State Tax Commission (by 
letter, dated 25 August, 1920) of said increased values of said two 
defendants, tobacco companies, and the same, by order of said State Tax 
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Commission, were added to the taxable property of said two defendants, 
tobacco companies, and placed upon the 1920 tax books of Durham 
County. That no other changes in valuation of personal property in 
Durham County were made by said State Tax Commission. 

"The tax rate for Durham County for 1920 was 45 ccwts upon the 
$100 of valuation of property, and the tax rate for the city of Durham 
for 1920 was 55 cents upon the $100 of valuation of property. 

"That said increases were not entered in tax books of Durham County 
until after 26 August, 1920. 

"No other affirmative evidence of notice to defendant companies of 
such increases in valuations, or that same were bein: considered, 
appears, save as disclosed by the testimony. 

"4. That after the General Assembly for the State of North Carolina, 
at its Extra Session, 1920, had adjourned, and after the tax books for 
the year 1920 of Durham County had been placed in the hands of the 
sheriff of Durham County for collection, with said inc-eased values 
added thereto by the State Tax Commission, as aforesaid, the State Tax 
Comrnissio~l instructed the county auditor of Durham County to strike 
said increased valuations aforementioned of $13,955,501 f'rom the tax- 
able property of said defendants, tobacco companies, which was done, 
and portion of tax on said increased valuations which had been paid 
were refunded. 

"5 .  That defendants, commissioners of Durham County, John F. 
Harward (sheriff of Durham County), and defendant, the city of Dur- 
ham, have declined and refused, and still decline and refuse, to collect 
the taxes on the aforementioned $13,955,501. 

"6. The defendant, the American Tobacco Company, for the year 
1920, is due and owing the county of Durham the taxes clri $4,298,390 
in value of property, at the rate of 45 cents on the $100, with interest 
thereon until paid; and defendant, the American Tobacco Company, is 
also due and owing the city of Durham the taxes on $4,298,390 in value 
of property, at the rate of 55 cents on the $100, with interest thereon 
until paid. 

"7. The defendant, Liggett & Myers Tobacco Company, for the year 
1920, is due and owing the county of Durham the taxes on $9,657,111 
in value of property, at  the rate of 45 cents on the $100, with interest 
thereon until paid; and the defendant, Liggett R. Myers Tobacco Com- 
pany, is also due and owing the city of Durham the taxes cn $9,657,111 
in value of property, at the rate of 55 cents on the $100, with interest 
thereon until paid. 

"It is now considered, ordered, adjudged and decreed as follows : 
"1. That the reduction in tax valuations of property of said defendant 

companies for the year 1920 attempted to be made by the State Tax 
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Con~mission and the Comniissioner of Revenue (as set forth on fourth 
finding of fact)  are adjudged to be without authority of law, and tlie 
tax valuations of said companies, as included in tlie report of the State 
Tax  C'orninission to the Governor and adopted by the General Assembly 
by chapter 1, Extra  Session 1920, a re  adjudged to be tlie lawful tax  
valuations upon which the taxes of said companies for said year should 
be computed, leried and collected. 

"2. The  defendant, the American Tobacco Company, is due and owing 
tho county of Durham tlie sun1 of $19,342.75, with interest thereon until 
paid, on account of unpaid taxes for the year 1920; and defeudants 
county conimissioners and the sheriff of Durham County are hcrehy 
ordered a i d  directed to proceed according to law to levy and collect the 
same. 

"The defendant, the American Tobacco Company, is due a d  orir ig 
the city of Durham the sum of $23,641.15, with interest therc,oil until 
paid, on account of unpaid taxes for the year 1920; and defendant city 
of Durharn and its tax collector are hereby ordered and d i r c r t d  to pro- 
ceed according to law to collect the same. 

"3. The  defendant, Liggett 6. Myers Tobacco Company, is due and 
owing the county of Durham the sum of $43,456.99, with interest 
thereon unti l  paid, on account of unpaid taxes for the year 1020; and 
defendants, county commissioners and the sheriff of Durham County, 
are hereby ordered and directed to proceed according to law to l e ~ y  aud 
collect the same. 

"The defendant, Liggett & Myers Tobacco Company, is due and owing 
the city of Durliarn the sum of $53,114.11, with interest thereon until 
paid, on account of unpaid taxes for the year 1020; and defendalits, city 
of Durham ant1 its tax collector, a re  hereby ordered and directcd to 
proceed according to lam to levy and collect the same. 

"4. The  court does not now pass upon the question of alloxances to 
plaintiff, W. S. 31arkhan1, or to plaintifi's counwl, for services as prayed 
for in tlie complaint; and the question of the allowances is continued, 
to await the final determination of this action upon any appeal to the 
Supreme Court of North Carolina which may he had or talreii by 
defendants. 

" 5 .  Plaintiff will h a r e  and recover of defendants the costs of this 
action, to be taxed by the clerk." 

Brawley (e. Gantt and W .  B. Guthrie for plaintiff. 
E. S. Parker, Jr., and Fuller &? Fuller for the  American To1)acco 

Company and Liggett (e. Myers Tobacco Company. 
Brogden, Rcade & Bryant for Board of Commissioners of the County 

of Durham. 
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CLARKSOPI', J. The Legislature of North Carolina (Public Laws 
1919, ch. 84) passed what is known as the Revaluation Act, "An act to 
provide for the listing and valuing of all property, personal and mixed, 
at its real money value." 

Par t  of section 19 is as follows: "All personal property, unless herein 
otherwise provided, shall be listed and assessed as of the first day of 
January of each year. Between the first day of January and the fif- 
teenth day of May every person who is liable for the list ng of any per- 
sonal property shall furnish to the county supervisor, or his assistant, 
a full and correct description of all personal property of which he was 
the owner on the first day of January of the current year, which the 
taxpayer is required by law to list, fixing what he deems to be a true 
and actual value of each item of personal property, for the guidance of 
the county supervisor, or his assistant, who shall finally settle and deter- 
mine the actual value of each item of such property by the rule pre- 
scribed in  section four of this act." 

The findings of fact and record show that the defendants, Liggett 8. 
Myers Tobacco Company, and the American Tobacco Company, in 
accordance with the above section, furnished the county supervisor and 
his assistants of Durham County statements of valuation of their re- 
spective leaf tobacco. The statute required these defendant corporations 
to make oath that the statement contains a true, full and correct list of 
all personal property owned on 1 January, 1920; that no property had 
been converted for evasion; that the property had been fully and fairly 
described and its true condition represented; that it had not sought to 
mislead the officials as to the entire quantity, quality or value of the 
property; that, to the best of its knowledge and judgment, the corpora- 
tion had valued its said property at its true and actual .;slue--that is, 
the price that could be obtained at  private or voluntary sale for cash. 
This return was made to officials appointed, not by local authorities, 
but, under the Revaluation Act, by the State Tax Commission, who , 

were the Corporation Commission, a court of record-State officials, 
elected by the people. After the returns of personal property are sworn 
to, as above indicated, and filed with the county supervisor or his assist- 
ants, the supervisor then placed these sworn statements before the county 
board of appraisers and review. This was a nonpartisan and nonpoliti- 
cal board. 

Laws 1919, ch. 84, part of sec. 8, i s  as follows: "The two members 
of the county board of appraisers and review, other t h m  the county 
supervisor, who is to be chairman of such board, shall be nominated, 
one from each political party, by the board of county commissioners of 
each county, at  their regular meeting in the month of April, one thou- 
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sand nine hundred and nineteen, such ~iomination to become effective 
when appro~~ed  by the State Tax Commission." 

Section 27 is as follows: "The officers created under this act shall be 
nonpolitical and nonpartisan in character, and any undue political 
activity by any officer provided for under this act shall be sufficient 
cause for removal by the State Tax Commission or by the Governor of 
the State." 

The duty of this board, as set forth in section 22, supra, is as follows: 
((MThen the county supervisor and his assistants have completed their 
taking of the lists of personal property in all townships in the county, 
the lists so taken shall be placed before the county board of appraisers 
and review, and it shall be the duty of the said board to review carefully 
the list as returned by each taxpayer, to ascertain if in each case a com- 
plete return has been made, and if the property returned has in each 
case been ralued at its ralue in money, as required by this act; and it 
shall be the duty of the said board to revise such valuations wherever 
necessary to make the valuations conform in all respects to the rule 
required by this act, and, if any property has not been returned, to 
cause the same to be properly entered on such lists at the true value in 
money of such property." 

Under section 23, full and ample power is ghen  the supervisor 
and his assistants to make every inrestigation necessary, production of 
books, examination of witnesses, etc., if they have reason to believe that 
property listed is not true and complete. 

Section 25 provided that the listing of all property, real and personal, 
should be completed in each county not later than the first day of May 
of each year, and complete abstracts of such lists should be mailed to 
the State Tax Commission by the county supervisor not later than 
15 May, 1920, and of each year thereafter. 

I t  appears from the entire record, and from the facts found by the 
court below, that the supervisor a i d  assistants were under oath; the 
county board of appraisers and review, a nonpartisan, nonpolitical 
board, were under oath, and the defendants were under oath; that in 
making their returns defendant corporations returned its leaf tobacco 
in accordance with the requirements of the statute, and made oath as to 
its real money value. 

Section 26 is headed, "Equalization or Revaluation." I t  provides 
that the State Tax Commission shall have authority as a State Roard 
of Equalization, given in chapter 234, Public Laws 1917, "and it shall 
have authority to make such investigation, through its district snper- 
visors, county supervisors, or special examiners, as may be necessary to 
determine if the list returned for each county is a complete list, and if 
the valuations returned have been made as required by this act. I f  prop- 
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erty is found that has not beell returned, it shall order such property 
placed on the list, and if it is found that the property in any county had 
been valued either higher or lower than required by this act, it may order 
a revaluation in such county, or require by general order that a percent- 
age increase or decrease be made for the year in which such order is 
made, but shall in that case order a complete revaluatim of all such 
property at  some time during the next ensuing year, to the end that any 
possible injustice that may have been done by the percentage increase 
or decrease may not be continued. I f  it is found necessrtry to order a 
revaluation in any county, the State Tax Commission shall designate 
both the county supervisor and the county board of appraisers and 
review, by whom the reassessment shall be made, and the expense of 
such revaluation shall be borne by the county, and is h2reby declared 
to be a necessary expense of such county." 

I t  will be noted that in the Revaluation Act, in the case of real estate, 
provision was made for a hearing before the county boarc of appraisers 
and review in cases where a taxpayer should be dissatisfied with the 
valuation placed upon his real estate by the county supervisor, with the 
right to appeal to the State Tax Commission, whose deci~gion should be 
final. ,4ny member of the county board of appraisers and review had 
also the right to appeal from the value fixed upon the real estate of a 
taxpayer in his county. I t  seems, and may be, that there is no pro- 
vision in chapter 84 of the Public Laws of 1919, or chapter 234 of the 
Public Laws of 1917, which, by section 1 of the Revaluation Act, was 
continued in full force and effect for the listing and valuing of property, 
for appeals from values fixed by the county supervisor, or his assistant, 
upon personal property. 

I n  the case at  bar the county board of appraisers and review of Dur- 
ham County approved the return of the American Tobacco Company, 
that the true and actual value that it made under oath mas $9,141,005, 
and likewise approved the return of Liggett & Myers Tobacco Company 
of $15,202,151 ; that this was the valuation of the two corporations' leaf 
tobacco fixed by the proper authorities of Durham County, and which 
was included in the abstracts of property for Durham County, and 
which was sent to the State Tax Commission by the supervisor of Dur- 
ham County, as provided by law. The State Tax Commis,3ion increased 
the value of the leaf tobacco of the defendant and the Amel-ican Tobacco 
Company in the sum of $4,298,390, and that of the defendant Liggett & 
Myers Tobacco Company $9,657,111-a total of $13,955,5(11 for the two 
companies. The two companies had returned $24,343,1!6, which the 
supervisor and the county board of appraisers and review of Durham 
County had passed on and determined as its true and actu,il real money 
value. The report of State Tax Commission on revaluation to the Cover- 
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nor, and adopted by the General Assembly, has this increased valua- 
tion of $13,955,501 on the leaf tobacco of the defendants-more than 
one-third increase from the  valuation put on i t  by the local authorities 
of Durham County, where the property was situate. 

The  problem, and the only one in  this case, is whether the State Tax 
Comn~ission, sitting in  Raleigh, can, without notice to defendant cor- 
porations and without a hearing, increase the valuation of its property, 
d i ic l l  anlounts to an increase tax. This  is the crux of this case. The  
powcr to tax is the power to destroy. The  principle here inrolved is 
fundarncntal and goes to the very root of our institutions. 

I t  is contended by plaintiff that  defendants had notice. The learned 
judgc who tried this case found all the facts but this all-important 
o n c n o t i c e .  As to this, he  says: "No other affirmative evidence of 
iiotice to defendant companies of such increases in  valuation, or that  
same was being considered, appears, save as disclosed by the testi- 
mony." This was tantamount to finding that no sufficient notice was 
given, as the record discloses none. Does the testimony in the record 
disclose any notice to defendant corporations! The  only witness ex- 
amined on this aspect in the case was J. S. Griffin, tlie clerk of the 
Sta te  Tax  Commission, ~ v h o  testified substantially that  the county 
supervisor's report, as to the value of all the personal property in 
Durham County, to the  Sta te  Tax  Commission showed $53,000,000, 
and i t  had been increased to $66,000,000-the difference, about 
$13,000,000, being added to the raluation put on tlie defendants' leaf 
tobacco by direction of the chairman of the State Tax Commission. 
N o  permanelit record was kept by the State Tax Commission show- 
ing the facts in connection with this matter. There was no meet- 
ing of the State Tax Commission as a body in their official capacity. 
The  witness further testified: "That the increase in the value of per- 
sonal property of Durham County for the year 1920, as shown by 
the difference in  such value in  the report of the county supervisor, 
S.  P. Mason, made to the Tax  Commission, and the report of the 
State Tax  Comn~ission to the Gorernor, mere made before 10 August, 
the date of said report to the Governor, and that  a t  the time he did not 
think any appeal by the defendant tobacco companies was pending from 
any other value that had been fixed; that  i t  was determined on Sunday 
afternoon before the convening of the extra session of the Legislature 
of 1920 to throw this value into the report; i t  may have been Saturday, 
and we were trying to get our report finished by the time the Legislature 
met. I think they met on Tuesday, and the question came u p  Sunday 
afternoon, I think. I t  may possibly have been Saturday. Mr. Maxwell 
and myself had direct charge of the compilation of this report-as to 
whether or  not we would throw this total into the report. There was 
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no appeal pending at  that time, and we discussed i t  right much, and 
finally Mr. Maxwell sent for Mr. Lee, or Mr. Lee came in the office, 
and we decided to put it in the total for Durham County. I am pretty 
sure that was Sunday afternoon. We closed up the report Sunday night. 
That increase was put in Sunday before the Legislature rnet on Tuesday. 
No appeal was pending by these tobacco companies for i,he valuation at  
the time it was reported to the Governor. After this was done, the letter 
of 26 August was written to Mr. Mason and that was the first letter - 
that went clown to anybody about the increased valuation of the property 
of the defendant tobacco companies, but I do not know whether the letter 
was mailed-and I did not mail it myself. I t  was mailed in due course 
of business, I take it, but I do not know the date." 

From the record evidence, we can find no sufficient testimony that the 
defendant companies had notice of the increase before it was made. I n  
fact, no evidence, nor was there any appeal to the State 'l'ax Commission 
on either side pending to fix the Tobacco Company with notice. I f  the 
State Tax Commission increased the valuation without notice or a 
hearing, it follou~s, as a matter of course, that the Legislature's approval 
based on the report was perfunctory, proforma and without notice, and 
there could be no presumption under the facts here that the defendants 
had notice, when the record shows clearly they had no notice. The 
record shows that on a Sabbath evening-no meeting of' the State Tax 
Commission, consisting of the Corporation Commissic~n, W. T. Lee, 
chairman, A. J. Maxwell and Geo. P. Pell, but the clerk of the State 
Tax Commission, Mr. J. S. Griffin, a man careful in his testimony, a 
witness for plaintiff states that he and Mr. Maxwell, who had direct 
charge of the compilation of the report to his Excellency, Governor 
T. W. Bickett, "as to whether or not we would throw this total into 
the report." No appeal pending. They discussed it right much and 
finally Mr. Maxwell sent for Mr. Lee who came and ('we decided to 
put it in the total for Durham Countyn-the report was closed Sunday 
night. No other tax-payers' property for Durham County, except the 
defendant corporations' were increased. 

I t  may not-be amiss to call attention to the fact that by subsequent 
legislation, the State Tax Commission ceased to exiut. and certain - 
powers like unto the State Tax Commission were given the Board of 
Equalization, composed of the Chairman of the Corporation Commis- 
sion, Commissioner of R e v e ~ u e  and the Attorney-General. Mr. W. T. 
Lee, who was chairman of the Corporation ~okmiss ion ,  was on the 
Board of Equalization, and the board, after hearing evidence, unani- 
mously found and declared that the value settled and determined by the 
County Supervisor and reviewed by the County Board of Appraisers and 
Review, to wit, $9,141,005, of the American Tobacco Go., and $15,- 
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303,151 ($15,575,271) of Liggett & Myers Tobacco Co., were the full 
actual ~ a l u e  of the said tobacco a?  of 1 Jauuary ,  1920, arid thereupon 
ordered that  tlie said valuation be restored, thus nullifying the action 
taken on the Sabbath e ~ c n i n g .  ,Ilthougli Ah. Lee was t~mpora r i ly  in 
the Sabbath c o l ~ f e r ~ ~ r c e ,  lie tliouglit it ju.t afternards to rrtlucc. tlie 
assessment. We (lo not go into the matter of the Board of Equalization 
taking off tlie increase, as Jve think it ulrnecessary for tlie cons~deration 
of tliis case. W e  cite tliis rnatter as this board, sitting as officials under 
oath, heard evidence and nullified the Sabbath r l  ening action. 

Cooleg on Taxation, Vol. 3 (-1 ed.) chap. 18, part  of sec. 1123, p. 
2272, says: "Wlierc a statutory board of rclview holds stated iliectii~gs, 
uitli poner to increase assessmentq, ewrybody i \  liotifictl of the fact, 
and is n a r r ~ e d  to a t t e d  if he deems it iml)ortant;  a d  it iq ofteli held 
that under such circumstances special notice of the raising of a particu- 
lar assessmelit, or of the addirig of omitted property, need not h e  givci~. 
But  as an illcrease in an assessment is i ~ o t  frequent, and will sel(lo111 bc. 
anticipated by the taxpayer, n.110 nil1 riot be likely to attend upoll the 
r t \  iew exctpt to ~ ~ l i  a reduction, it seems safer and more just to Iiolil, 
as has gcr~crally b m i  do~ic, that tlirl taxpayer should 1i:1w prrwtial 
noticc of any purpose to incre:rsc the assesilne~lt made agaillst Iriili. 
1'1re yeneru(  ru le  is t k a l  a f f e r  ( i l l  a s a t s \ ~ i ~ i w f  h a s  bven  n ~ c ~ t 7 ~  h!j an, 
u s s f ~ ~ ~ c i r ,  i t  t u n n u t  b e  zncreased b y  t h e  aiaeacor ( I T  by a r c ~ l t i c ~ c n y  head 
r l f h o u t  11oflcc t o  t h e  t a ~ p a y e r  o r  o p p ,  turrlly t o  be l l~ar t l , "  [italics 
ours), citing Ilumerous cases from U. S. Court, Alabama, California, 
Illiliois, I~it l iana,  Iowa, Kansas, Louii iam, Marylar~d,  Michigan, 
Mississippi, Missouri, Nebraska, K r ~ a t l n ,  Ken Jersey, South C'arolina, 
South Dakota, Wiscor~sin, Texas aud Wzrsl~iligton. 

Cooley, s u p r a ,  see. 1123, 11. 2376, further 5ays: "This rule 1s alrl~ost 
u~livcrsal eitlicr because so declared bv statute or l~ecausc of tlie clue 
procc~s  clause or for other rcasolls. Llbse~ice of notice or o p p o r t u ~ ~ l t y  
to be heard violates the due process of law pro\ ision." To support the 
latter proposition, he cites the case of L u m b e l -  ( ' 0 .  ?;. Smith, 146 N. C ' . ,  
p. 199, nritteri by the late learned former . l a w t i a t e  J u , t i t c  I I .  G. 
C o n n o r ,  of tliis Court, and afterwards District IT. S. Judge. R e  think 
tliat case, in the terminology of the lawyer, on "all-fours" uit l i  the case 
at bar. The  facts in that case were: The  Board of Cornniiss~olic.rs of 
Caldwell County had placed upon the tax liits, as a so l~el i t  credit, 
certain notes owned by the plaintiff, which tllc commissioners T alucd a t  
their face value and so assessed them for taxation. S o  no tie^ n a s  given 
the plaintiff of listing, valuing or asessing the notes. The  tax list was 
placed in the hands of the sheriff for collection and he  advertised 
plaintiff's real estate for sale in order to collect the tax. The  plaintiff 
sued out an injunction and this Court affirmed the judgment of the 
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judge of the Superior Court continuing the injunction to the h e a r i ~ ~ g .  
The Court's unanimous opinion sa id :  "The power to tax, i t  has been 
said, and the t ru th  of the saying too frequently exemplified, is thr. 
power to destroy. While the power is essential to the life of the State, 
its cnforcernent by constitutional mcthods and \ \ i t l i i ~ ~  co~~st i tu t ional  
limitations is essential to the safety of the property of the citizens. 
'Proceedings for the assessment of a tax being yuasi juc icial, it  follows 
that, in order to give validity to the assessmmt, notice t lweof should bc 
given to the owner of the property to be assessed.' 27 ,I. k E. 
Enc., 704. . . . ' I t  is, therefore, a matter of utmost importance 
to the person assessed that he should have some opportul~ity to bc heard 
and to present his version of the facts before any demand is con- 
clusively established against h im;  and i t  is only comn on justice that  
the law should make a reasonable provision to secure him, as f a r  as 
may be practicable, against the oppression of unequal t a x a t i o ~ ~  b y  
nlaking the privilege of being heard a legal right.' Coollzy on Taxation, 
625. . . , 'Provision for notice is, therefore, part  of the "due 
process of law," which it has been customary to provide for these sum 
mary proceedings; and it is not to be lightly assumed t h ~  t constitutional 
provisions, carefully framed for the protection of property rights, werc 
intended or could be construed to sanction legislation u ~ ~ t l c r  \v l~ic l~  
officers might secretly assess the citizen for any amount in tli& discro- 
tion without giving him the opportunity to contest thv justice of the 
assessment.' Cooley, 628." 

I n  Bankers Life Ins. Co, v. County Board of  Eyuali~nticin, 89 Seb. ,  
469, N .  W., 1034, it was said:  "I t  seems clear from the authorities that  
such change or addition made without notice and without an opportunity 
for a hearing some~vhere a1011g the line of procedure is void, for it 
amounts to 'taking the  property of the citizen without due procev of 
law.' Sfuart C. Palmer, 74 N. P., 183;  Central of Georgiu R. ( ' 0 .  c.  
Wright, 207 G. S., 127;  Horfon v.  Sfate, 60 Seb. ,  701; Dimon C'nuntil 7%. 
Eialstead, 23  Neb., 697." 

The  Supreme Court of the U. S., speaking of the phrase "due proccsq 
of law" holds before a person can be d e p r i ~ e d  of his prop(~rty, ~ioticc. 
must be given. I n  Traum C. Corriyan, 227 U. S., 312, the Court holds, 
in general, what is due process of law in the respective state is regulated 
and determined by the law of each state, and this amendment in 110 way 
undertakes to control the power of a state to determine I,y what procesi 
legal rights may be asserted or legal obligations enforced, provided the 
method of procedure adopted for these purposes gives reasonable noticr 
and affords a fa i r  opportunity to be heard before the issues are decided 
The courts will interfere with state action on the ground that  it is 
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repugnant to this clause only where furltlanlental rights haye been 
denied. Const. of C. S., anrlo. (1925)  p. 638, 631, citing iiunlerous 
authorities. 

I n  XcCregor v. N q a n ,  U .  S. Superme Court advanved opinions 
(decided 12 SoreniLrr,  1928) p. 27, it is held: ( ' I t  is ~ o t  essential to 
due process of laxr that  the taxpayer be given notice and hearing before 
the value of his property is originally assessed, it being suficicnt if he 
is granted the right to be licard on the assessrncrlt before tllr mluation is 
filially determined. Pitfsbzcrgh ('. C'. cC. St. L. E .  Co. I:. Bacl,xs, 154 
U .  S., 421, 426; 38 L. Ed., 1031,1036; 14 Sup.  Ct. Rep., 1114. Alnd see 
AlIllcAlIi71cn c. Anderson ,  95 U. S.,  37, 4 2 ;  24 I.. Ed., 335, 336; a ~ ~ d  l 'zrrpin 
v .  Lcit lon,  187 U. S., 51, 5 8 ;  47 L. Ed., 70, 74: 23 Sup.  Ct. Rep., 20. The  
requirement of due process is that  after such notice as may he appro- 
priate, the taxpayer have opportunity to be heard as to the amount of 
tlie tax by gixing liini the right to appear for that  l ~ u r p o ~ e  at  some stage 
of the proceedings before the tax becon~es irrevocably fixed. l'urner 1 % .  

Wade, supra, p. 67. And see Londoner P .  D e t l v ~ r ,  210 U. S., 373, 383 ; 
5 2  L. Ed., 1103, 1112; 28 Sup.  Ct. Rep., 708." 

I r i  R. R. v. C'ornrs., ante, 266, the following is said: "Plaintiff takes 
the position that  the increased valuation of its property was made hy 
the list-taker without any proper notice and that the same n as approl-cd 
by the board of commissioners, sitting as a hoard of equalizntiorl 011 

the second Xonday in  July,  (C. S., 7938) without giving plaintiff an 
opportunity to be licard. The  facts are, howcver, as found by tlle court 
below, that  tlle plaintiff's agent did 1i:l~c noticc of the action of tlie 
list-taker i n  making the change in question and the matter x a s  reported 
by hinl to the legal department of plaintiff company for attention." 
Tn that  case the list-taker made u p c r s o ~ ~ n l  inl-cstigation of the property 
and increased tlie raluatiori to the w i l l  a s  it  had Iwcn listcd the gear 
before and notified plaintiff coirlpaily \ \hat  11ad hccn done. The Board 
of Equalization, under thc, ~ ta tu t t , ,  met 011 tlie vcond Monday in Ju ly ,  
of the same year, to consider t11e.e tax matters. but plaintiff failed to 
take advantage of the notice and appear before the ~ & a l i z a t i o n  Board 
to make its objectiol~ beforc the proper tribunal, although havi~ig  heen 
notified, soinetiine before, on the 29th of N a y  of that year. The  Equal- 
ization Board approved the report of the list-taker. Notice n as rcquirrd 
to he published, etc., under the statute, of this July meeting so that all 
dissatisfied tax-payers could be heard as to the valuation of thcir prop- 
erty, and h a r e  the same corrected or equalized if found to he unjust or 
uneaual. In that  case, it  will he seen that  i t  u a s  conceded that  notice 
had to be giren, and notice was g iwn,  and tlle statute provided the time 
and manner in which objections could be heard and a hearing provided 
for. I n  fact, the statute ( C .  S., 7938, supra) says: "They shall have 
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power, af ter  no t i f y ing  the  o m e r  or agent,  to raise the valuation of such 
property as they shall deem uiireasoilably low." Method is provided ill 
the statute how the hearing shall be conducted. I f  local boards may not 
act without notice, then a fortiori a board sitting in Raleigh, f a r  distant 
from where tlie property is located, should not act without notice. 

The  tax, if legal, in this case would go to Durham Cmii ty  aiitl the 
city of Durham. The  Board of Comnlissioriers of the coul t p  of Durham 
in their answer say:  "That these defendants ndinit that  they have take11 
no action upon said report filed by the plaintiff ant1 have taken 110 steps 
to collect the tax referred to in paragraph 10 of tlie complaiiit for the 
reason that  these defendants, after investigation, were clf the opinion 
that  tlie value placed by the dcfendaiits, Liggett & J[yers Tobacco 
Company and the Alnerican Tobacco Co., upon their property repre- 
sented the true d u e  of said property as of 1 January ,  19 20." 

The city of Durham in its answer says:  "This tlefenda ~t wtlinits that  
its tax collector has taken no steus to collect tlie tax referred to ill 
paragraph 10 of the complaint, for  the reason that  said property has 
never been placed upon the tax books of the city of Du1,ham." 

I11 V f g .  Co.  7;. Comrs.  (of Cabarrus County), 183 I\'. C., p. 553, 
the assessment was on industrial plants-real estate. T h e  T-due  as 
finally fixed was done after the Cannon Mills h a d  notice and a hearing 
oil appeal before the State Tax  Conmission, and its findings of nssess- 
n ~ e n t  was incorporated in the Sta te  Tax Commission's report to the 
GOT-ernor, which was approved by the Legislature. When this was dolie, 
the State Tax Coinmission had no authority to change i . L a ~ \ s  1919, 
chap. 8-1, see. 15, gave right of appeal by either side in real estate 
assessments to the Sta te  Tax  Commission, and its filldings mere fiilal. 
I n  the present case, the increase was made of personal prcperty without 
a n y  notice or  a hearing;  and, perhaps, without ally statutory authority, 
the finding of the local authorities being the foruin. This we (lo not 
pass 011, as we think tlie assessment could not be increased without 
notice or a hearing. 

I n  giving the facts as taken from the record, we do not niean to 
criticise the action of anv official. I f  mistakes haye been made and the 
lam not properly administered, their conduct should not be weighed in 
"gold scales." The  revaluation measure was new arid untricd. Thc work 
was a tremendous undertaking, and the report of 10 August, 1920, of the 
Corporation Commission, which was the State Tax Commission, to his 
Excellency, Governor T .  W. Bickett, before the extra wssion of the 
Legislature of 1920, was a revolution i11 the taxing system of the State. 
I t  is  but human that  errors and injustices in so large all undertaking 
must of necessity have arisen. The  whole tax structure could not be 
completed in so short a time. I n  the present case the assessment of the 
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leaf tobacco hy the State Tax  Commission n.ws not made in accordance 
with Ian-. Tl'liate~ er may be the desire to collect tax, 11-e hare  no riglit 
to take a c o p p c ~  from the rich or poor exccyt t l ~ r o ~ g l l  ant1 by tlie law 
of our land. Ally other course ~ o u l d  in time affect our whole social 
structure. Tlie facts and tlie justice in this case are  not hard to comprc- 
llend. IJiider the new Re~a lux t ion  Act tlie tlefendalits, under oath 
returned their leaf tobawo as, of 1 J m u a r y ,  1020. Tliis n x s  approved 
and agreed to by the local authorities of Durham County-nonpartisa~~ 
and nonpolitical officials, all untlcr oath. On a Sabbath erening, 8 
A l u g ~ ~ s t ,  1920, just beforc the Reraluation report v a s  nlaclc to the 
Goveri~or, this assesmwnt, lnaclc under oath by defcntlant corporations 
agreed to ant1 accepted by the local authorities, x i f h o u f  n o t i c e  or hearing 
to the defeldarit corporations and without a regular meeting of the 
State Tax Commission. was increasccl in a11 informal manner o w r  one- 
third more than it was returned a t  under oath. I n  the language of the 
witnes.; "to throw this value into the report." I f  $13,000,000, increase 
in assessnlent can be thrown into the ((melting pot" of taxes witliout 
notice or a hearing and we should iuqtnin this, n e  nould be blinded 
like Samson and perhaps some day pull the pillars of the house donn 
to fall on the poor as yell  as the rich. W e  can find no autliority to 
talre property 15-ithout notice or a hearing-this is  due process of law. 

The  chairman of the Sta te  Tax  Commission, who a f t e r m r d s  by 
virtue of his office becarne a member of the B o m l  of Equalization, 
infornially had agreed tlie Sabbath evening to tlie increase and after 
mature consideration with the other members of the Board of Equaliza- 
tion, they unanimously tooli the increase off. The  Board of Commis- 
sioners of Durliani County in their sworn aiiswcr aclmit that tlie original 
return5 n-crc correct and tlie returns were the true n l u e .  The  city of 
Ilurllani takcs no affiriliatire position in its ansner asking for the 
increase. Tliesc arc  the two bodies most vitally interested. Tlic defend- 
a r ~ t  corporations have paid the tax on the assessinent fixed hy the proper 
local authorities. The  only active contcst is by plaintiff, who n a s  cm- 
ployctl and ('rrhose duty it shoulcl be to  spend such time as may be 
ilcressary in nlaliing a diligent search for property not listed for taxes, 
and to put such property on tlie tax books." For  this he is to get not 
in excess of 10 per ccnt of the recovery. He has performed tlie duty 
i m p o s ~ l  and brought tliis caw. The  fathers who founded this republic 
built it  on the Rock of Ag-es-Justice to the rich and poor alike. Fiat 
justit la, ma t  enlum. 

From the facts and circumstances of this case, any other riew taken 
~ rou ld  make the law a "rope of sand." 

For  tlie reasons given, there was error in the judgment of the court 
below. 

Error.  
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STATE v. J I M  KNIGHT. 

(Filed 26 November, 1924.) 

Intoxicating Liquor-Spirituous Liquor-Shtutes-Turlington Act- 
Possession. 

Evidence tending to show that the defendant had intoxicating liquor in 
his possession before the efficacy of the Turlington Act, js not a defense 
under the provisions of this act for the defendant's possession a year 
thereafter, upon the trial for violating the prohibition law. 

APPEAL by defendapt from judgment of Lane, J., at  September Term, 
1924, of dn-sox. 

Defendant was tried upon a n  indictment containing three counts, each 
charging a violation of the prohibition lams of the State H e  testified, 
as a witness in his own behalf, as follows: "The half-pint of whiskey 
is mine. I had i t  for  three years or  more before March, 1924. I t  has 
been in  this grape-juice bottle on the shelf in my  store all the time. I t  
has been nearly four years since I drank any, and I had this when I 
quit, and decided to keep it.  I do not remember from whom I bought 
the half-pint of liquor, but I had i t  when I quit drinking. I knew it 
was there all the time." 

The  court instructed the jury  as follows: "If you believe the evidence, 
gentlemen of the jury, beyond a reasonable doubt, the defendant's own 
evidence, you will find him guilty of possessing liquor. J'ou can render 
your verdict where you are, if you want to." 

Defendant excepted to the charge of the court. There was a verdict 
of guilty. F rom the judgment defendant appealed, assigning as error 
the instruction of the court. 

Attorney-General H a n n i n g  and Assistant Attorney-Geweral ATash for 
the Sfa,te.  

McLendon  & Cocington for defendant. 

CONNOR, J. By section 2 of chapter 1, Public Laws : 923, the Tur-  
lington Act, it  is provided that  no person shall possess any intoxicating 
liquor except as authorized in this act. This act wiis ratified on 
1 March, 1923. Defendant contends that  possession by l im of intosi- 
cating liquor in March, 1924, which he had in  his posstssion prior to 
the ratification of the Turlington Act, is not unlawful, and that  tliere- 
fore there was error i n  the instruction to the jury. There is no pro- 
v i s i ~ l i  in the Turlington Act authorizing any person to retain in his 
possession, after its ratification, intoxicating liquor which he had in his 
possession prior to its ratification. T h e  defendant has not been con- 
victed of having intoxicating liquor in his  possession prior to the ratifi- 
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cation of the  Turl ington Act. H e  testified tha t  he had  the  half-pint of 
vh iskey  i n  h i s  possessiori i n  X a r c h ,  1984. Tliere is no eriderlce t h a t  
such possession v a s  authorized by  a n y  provision of the  act of 1983. 

T h e r e  x-as no error  i n  t h e  instruction of the  court.  S. u .  AIIcL-lllister, 
187 S. C., 400;  S. v. Hammond, a n t e ,  608. 

90 error .  

(Filed 26 Sorember, 192.1.) 

1. Deeds and Conveyances-Execution-EvidenceBurden of Proof-In- 
stxuctions. 

Where the ralidity of a destroyed deed is attacked upon the ground 
that it  mas not esecuted or the seal a f h e d ,  etc., tlie registration apl)ar. 
ently being correct il l  these pnrticul:lrs introdnc~ctl i n  eyidcllce is 1)rima. 
facie taken to he correct, ant1 the busden of the issue is on the party 
attacking its validity to sustain his contention hy the greatcr weight of 
the evidence, and an instruction that he is required to do so by clear, 
strong and convincing proof, is rerersible error. 

2. Same-Seal-Prima Facie Case-Directing Verdict. 
Where the original deed to lands has been lost or destroyed, and the 

record in tlie office of the register of deeds has been put in evidence, 
without the scroll or seal l>laced after the grantor's name, but the regis- 
tration reciting that the grantor has affiscd his seal, this recitnl raises 
the presumption that the seal had been affixed, ant1 an instruction 
directilig a verdict to that effect is correct in the al)s~nc.e of eridellce to 
the contrary. 

APPEAL by plaintiff f r o m  I ? m w n ,  ,I., a t  Special Tcrnl,  1924, of 
PERSON. 

T h e  two actions brought hy plaintiff a g a i m t  J. I. Colel~lan and X. D. 
H a r r i s  n r r o  co~lsolitlatetl by co~lserit and  tried togcthrr.  Isques s u h ~ n i t t r d  
t o  t h e  j u r y  nit11 the nlisners thereto a r e  as  follows: 

I. W a s  tlic drctl dated 2-2 J u l y ,  1894, f rom Xoll ie  L. ,Torits to TT. LI. 
Jones, h r r  husband, cxecuted and dc l i~crc t l  by tlie g ran tor  to licr said 
husband dur ing  her  lifetime and probate  duly taken by tlie justice of t h e  
peace dur ing  her lifetime ? h s w e r  : "Yes." 

2. TTas h t r  s ~ n l  duly affistvl to  w i d  tlwtl by  Xol l ie  I,. ,Tone>, t h e  
g ran tor  ? Answer : "Yes." 

3. I s  plaintiff's causc of action barred by t h e  s ta tu te  of lirnitations? 
. \ns~rer  : ('So." 

F r o m  judgrnent upor1 th i s  rerdict ,  tha t  plaintiff take nothing by his  
action, plaintiff appealed. E r r o r s  assigned a r e  set out i n  the opinion. 
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Coa s o n ,  J .  hfollie L. Jones  was seizcd i n  fee and  ill pc ssession of tlie 
la~icl described ill tlie conlpl:li~it dur ing  her  lifetime. a f t w  her  nlarringe 
to TY. -1. J o ~ i e s .  T h e r e  n a s  i n  e\ itlc,l~ce the record of a tlcid fro111 Noll ic  
L. Jones c o n ~ c y i n g  this  l and  to V. Jones,  dated 54 J u l y ,  1894, 
aclrnonlcdged by t h e  gran tor  on 15 ,lugust,  1894 and recorded 011 7 
October, 1895. T h e r e  n.as ei-idence t h a t  hfollie L. J o ~ l e s  died intestate 
011 27 S O T - e m l ~ c r ,  1894, l ea r ing  surviving her  husband, W. -1. Joncq, and 
hcr  only cliiltl, C. R. Jones, a n  ilifant,  about one ycnr of age, the  
plaintiff i n  this  action. 

1)cfendantr claim the land described i n  the  said dced under  a deed of 
t rust  esecuted by W. &1. Jones to  A. L. 13rooks, trustee, on 14 K o r e n ~ b e r ,  
1895, defendants  having purchased the said lalid a t  t h e  sale made  by 
t h e  said trustee, upon default i n  the  pnyine~it  of note swured  therein. 
There  was el-idcnce tha t  t h e  d e d  f r o m  Xol l ie  I,. Jones  t 2  TiT. -1. Jones 
was signed by her  bu t  not deli\ ered to  t h e  grantee or to  a n y  one for  h i m ;  
and  t h a t  the certificate of t h e  justice of the  peace was not 011 t lw deed 
a t  t h e  d a t e  of her  death. T h e  plailitiff seeks i n  this  action to h a w  snit1 
deed declared nul l  a n d  void, alleging t h a t  his  mother, Mollie L. Jones, 
did not sign, seal o r  d e l i r w  the  same. 

Upon tllc t r ia l ,  t h e  court instructed t h e  j u r y  that ,  upon the first issue, 
the burtlcn n a s  on  t h e  plaintiff t o  ful ly  satisfy t h e  ju ry  hp clear, strong 
and convincing cridence t h a t  t h e  dced v a s  not executed and  delivered 
by Mollic I,. J o ~ i e s ,  his  ~ ~ i o t l i c r ,  ant1 tha t  lier aclino~\lctlgnicnt aild p r i l y  
esamiilntion ~ w r e  not made or taken dur ing  lier l i fe t ime;  t h a t  nhet l ier  
the  evidence offered by philitiff n a s  clear, strong arid conl-incing was 
f o r  tlic j u r y  to  tlctcrminc but tha t  in  considwing t h e  evitleilce to  
t lotcr l i~i~ic  their  a n s n c r  to tllc first issue, t h e  jurors slioulc bear i n  mind  
tha t  tlic burtlrll of proof was upon t h e  plaintiff t o  establiih the t r u t h  of 
his  c o ~ i t c ~ i t i o ~ ~ . :  by such el-itlencc; tha t  the l aw attaches grcxat importance 
to the  s o l c ~ ~ n i  judicial acts of judicial offictr.: S U C ~  a5 a justice of the  
pence and  t h a t  when a n  officer lias s o l e m ~ ~ l y  cwtified that  the esccutioli 
of a deed v a s  aclaiowlcdged before h i m  by t h e  g ran tor  and  tha t  t h e  
grantor ,  if n marr ied  n omnn, n a s  pr ivately csamined by h i m  alid the  
deed p o b a t c d  by tlie clerli of t h e  Super ior  Court  ant1 rworded by t h e  
register of deeds, tlic Inn. requires t h a t  '1 j u r y  should be ful ly  convincel'l 
before t h e  deed can  be set aside. 

Plaint i f f  csceptcd to these i m t n w t i o n s  and assiglis s ~ ~ n i i ~  as  error .  W e  
a r e  unable to  reconcile these instructions with t h e  opinion of this  Cour t  
i n  Bclk 2.. BelX, 175 N. C., 69, wri t ten by Jutstice TT'alker, wherein i t  is 
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said : "We a r e  of t h e  opinion t h a t  o n i n g  to t h e  n a t u r e  of a probate and 
registration, and  l i a ~ i ~ l g  rrgnrtl  to  the l a n g l ~ a g c ~  of tlic s ta tute  nit11 
r e ~ l w c t  thereto, n l ~ c l r  a rcg i~ tc rc t l  tlwtl 15 i ~ ~ t r o d u c t d  it  r :~iw- iuc.11 a 
pr r sur i~ l ) t io~ i  of i t s  clue cxccution, inclut l i i~g ill thiq tcni l  110th signiug 
and  deli\ c,ry, tlmt i n  t h e  abqcncc of a n y  co~ltest  a5 to  the, cscwntlol~ of thr. 
tlrrd, ant1 n l ie re  110 r l  itlcncc is  introduced to aeqail i t ,  the  p r e s n m p t i o ~ ~  
thus  raised a. to i ts  duc  e s c c u t i o ~ ~  n i l1  n a r r a l ~ t  tlie Coz~r t  i n  directing 
t h e  ju ry  to  find i n  faxor  of t h e  ral i t l i ty  of tlie dccd ; but n h c n  it. 
cxccution is denied a d  ex idcnce is  introducctl n h i c h  t e ~ ~ d i ;  t o  i l i o ~ \  that  
i t  n as not esccutcd, the  burtleri of proof is on t h e  p a r t y  c l n i n i i ~ i ~  nndil ,  
t h e  deed, but  lic i s  entitled to  t h e  ful l  benefit of the prc*unil)tion, a <  
evidence i n  his   fa^ or, and  nl iether  tlie o l q ~ o ~ i n g  t , r i t l e ~ ~ c e  is c~~fific.ic,~it to 
olcrcorile tlie prwurnption and  to ?all fo r  more eritlnicc froni tllr plaili- 
tiff is a question for  t h e  jury,  h t ~ a u s e  they must  p s i  uIJon the  c r r d -  
hility of the  cridcnce and  i ts  weight. T h e  burclcn of proof, sornctimes 
called t h e  l~urtleri of the  issue, is upon tlie plaintiff,  n h o  : ~ l l c g c ~  the 
existence of thc  fact  hut n h o ,  l i o n e w r ,  i n  such n case hns t h e  ad\  :111t:liy 
of a presumption i n  h i s  faror." I n  tha t  case plailitiff claimetl t i t lc 
to l and  and  under  a decd which had  been duly prohntctl and ~c~gis tcwt l .  
Defenilant denied tha t  t h e  g ran tor  hail executed tlie tlcctl a, allegcvl a ~ l t l  
a \  erred t h a t  the  deed Tias a forgery. T h e  burden of proof u p o ~ l  the 
issue thus  raised as  to  tlie execution of the  deed  as held to  he on thc 
plaintiff throughout  t h e  t r ia l .  T h e  court licltl tha t  t h e  deed, dnl) 
probated and  registcrcd, offered in  el itlcncc, n a s  dTic ien t  proof of ~ t s  
execution and genuineness. T l i ~  contention of plaintiff. clairriing ulitler 
t h e  deed. lionevcr, tha t  t h e  probate  ant1 registration r a i w l  n prt3iunip- 
t ion of 1:1w or fact  tha t  required defe~l t lant  to rebut i t  117 a l~r(~ponclcr- 
a n r e  of the  c ~ i d e n c c ,  n a s  not suqtainetl. Tl ic  court snys that  th i r  roll- 
tention places too great  a 1)urtlen on thc  defc~ntlant i n  rcgartl to  the  
execution of the  tlretl. J u s f i t c  Brou n,  lwing of opinion t l ~ a t  the  c ~ l i a r ~ c ~  
of the  jutlgc ul)on thc burtien of l~roof  ib strictly corrcc2t :111d ill :1t'('ortl 
with t h e  deciqions of thiq Court ,  C O I I C I I ~ ~ P ~  i n  tlie result. 

1 1 1  the  instant  caie  :I ilrctl tluly probatctl :in(] registered 15 ofl'crcvl ill 
el idnice by t h e  plaintiff who. lion el c ~ ,  a t tacks tllc T alitlity of the dwtl 
upon the  p r o ~ i n d  tha t  t l ~ e  g r a i ~ t o r  named t lwre i~ i ,  f r o m  nhoni ,  bllt fo r  
the  decd, t h e  land described therein ~ ~ o u l d  tlrscerid to liini, (lid not ~ i c n ,  
seal or del i rcr  the  sariic. T h i s  registcrctl dcctl raiqcil a l)rcsnrr~ptlon 
of its due  cxccution, inclurling i n  tliis tcrm both i t s  signing ant1 t l c l i~  cry. 
B u t  tlie cxccutiori of t h e  deed is  denied and  e ~ i d e n c c  n a s  introduced 
which tendq to show tha t  i t  mas not executed by Mollie L. J o n r ~  Tllerr  
was evidence, also, tending to show t h a t  the  certificatr of the  justice of 
t h e  peace n a s  not on thc  deed a t  da te  of her  death. T h e  defendantq claim 
under  tliis deed and  rely upon t h e  presumption n h i c h  arises f r o m  the 
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probate and registration of the deed to sustain its validity. The  question 
as to whether the deed was executed and delivered was necessarily 
submitted to  the jury that  they might pass upon the credibility of the 
evidence and its weight. The  plaintiff contends that  the instruction to 
the jury that  the burden of proof upon this issue mas upon him, not 
only t o  sustain the affirmative of the issue by evidence, but also tha t  
the jury should find that  such evidence was clear, strong a tld conviricirig, 
was error. 

I n  a civil action ordinarily the par ty  upon whom the burden of proof 
is  cast must sustain such burden by the greater weight or  prepoilderance 
of the evidence; S p e a s  v. Ba,zX, a n t e ,  524, and cases there rited by Slac ,y ,  
J. Where the party to an action seeks to engraft a t ru s ,  on a written 
instrument or  to annex a condition to one or to establish a mistake 
therein he is required to make good his allegation by clelr, strong and 
convincing proof. I n  such cases he admits the executioii of the written 
instrument and takes upon himself the burden of altering or changing 
the written instrument and this, this Court has held, cai be done only 
by evidence that  is clear, strong and convincing. When the execution 
of a certificate of a judicial officer is admitted but its legal effect accord- 
ing to its tenor is  denied, the same rule is applied. The affirmative of an 
issue involving only the question as to whether a written illstrumelit has 
been executed may be sustained by the greater weight or preponderance 
of the evidence; when, however, the execution of the instrument is 
admitted and its integrity or legal effect is attacked, the party who 
carries the burden of the issue must establish his contentions by evidence 
clear, strong and convincing. 

I n  L u m b e r  C o .  v. L e o n a r d ,  145 N. C., 339, and in h 'm i f l rw i th  c. 
N o o r e ,  145 N .  C., 110, the execution of the deeds by the grantors was 
admitted. I n  the formrr case the grantor, a married woman, admitted 
that  she signed the deed and acknowledged the execution of the same 
before a justice of the peace; she denied, however, the legid effect of her 
act as certified by the justice of the peace. Her  attack Tvas upon the 
integrity of the judical act, which itself was admitted. The  Court held 
that this attack could be sustained arid the legal effect of the certificate 
overcome only by evidence clear, strong and con~incing.  I n  the latter 
case i t  was held that  there vTas no e d e n c e  to rebut the prrsumptiori of 
delivery arising from the registration of the deed, and ihat  therefore, 
the court erred in refusing to charge the jury that  upon the evidence 
they should answer the issue "No." 

I n  B e n e d i c t  2). J o n e s ,  129 N. C., 470, cited in L u m b e r  C'o. 1..  L e o n a r d ,  
s u p m ,  the married x-onian who attacked the certificatc of the clerk 
admitted the execution by her of the deed, and this Court approved an 
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instruction that  upon sucli all admission the law raised a presumption 
from the certificate that  the facts were as set out therein and that this 
presumption could be rebutted only by evidence, clear, strong and cori- 
vincing, holding in this case that there was no evidence to rebut the 
presunlption. 

I n  O d o w ~  7;. Clark, 146 N. C., 545, plaintiffs alleged that  defendants 
had gixen them a verbal mortgage on certain personal property. This 
n.as denied by defendants. The  jury having ansnered the issue as 
contended by plaintiffs, defendants appealed, assigning as error the 
failure of the judge to instruct the jury that  the burden was upon plain- 
tiffs to sustain their allegation by evidence clear, stro1ig and con~incirrg. 
This Court said:  "No reason occurs to us why sucli a contract illoultl hc 
required to be established by clear, strong and coiivincing proof rather 
than by the greater weight of thc elidence, the rule stated in tlie 
charge." 

I n  Boytune v. IIunt, 149 N. C., 358, this Court held that there is a 
presunlption that  a deed duly proven and registered was cxecutcd a ~ ~ d  
delivered a t  the time i t  bears date. The  burden of proof is upon tlie 
party attacking its ~ a l i d i t y  to show the contrary and nllere there is 
evidence tending to show that  the deed mas not in fact executed or 
delivered, the issue as to whether or not it was executed niust be sub- 
mitted to a jury. Nothing is said in this opinion as to the inte~isity 
of the proof required. The  clear implication is that  under the rule 
ordinarily obtaining in civil actions, only the greater neight of the 
evidence was required. 

The  instruction of his Honor that the burden of proof upon tlie first 
issue was upon the plaintiff and that  such burden could be borne by h i n ~  
only by evidence clear, strong and convincing is not ~us tn i l~ct l  :IS tlle 
law by the decisions of this Court. 

I n  a civil action where the issue submitted to the jury admits the 
execution of the nr i t ten  instrument and the rights of the partics attack- 
i r ~ g  it depend upon a successful attack upon the integrity of the iliatru- 
ment itself, the rule stated in Luml~cr  Co. c. Lconal-d slrpl-a, has been 
approred and followed by this Court ; but ~r l ie re  the esecvtion of the 
instrument is the fact put in issuc by the  pleading^, this fact like any 
other fact alleged, may be established by the greater ~ e i g l i t  of the 
evidence. 

TTr niust therefore hold that there was crror in the instruction of 
the court upon the first issue. T h e  burden of establishing the fact of the 
execution of the deed by the grantor was upon the defendant who clairns 
under the deed; the record of the d ~ e d ,  made upon a prima facie correct 
certificate of the justice of the peace and tllc probate of the clerk is 
sufficient e d e n c e  to sustain this burden ; n-hether upon all the evidence 



636 IS THE SCPRENE COURT. [ I 8 8  

t h e  presumption ar is ing f r o m  t h e  registration of the  d e ~ d  is rebutted 
must be determined by  t h e  jury.  

rpon the  second issue t h e  court  instructed the  ju ry  as fo l lo~vs :  " I t  
appcars  f r o m  t h e  e ~ i d e n c e  t h a t  the  deed f r o m  Mollie L. Jones  to her  
husband, W. A. Jones,  h a s  been burned and  the  or iginal  of i t  is  not in  
cridence. T h e  rccord of i t  i s  i n  e ~ i d e n e e  and  there  i s  n o  scroll o r  seal 
a f te r  Mrs.  Jones'  n a m e  on t h e  record, but  t h e  record recites ' I n  testi- 
mony whereof t h e  said Mollie L. Jones  h a s  hereunto set her hand  and  
seal.' 

"I charge you t h a t  t h e  recital of these words raises a presumption 
t h a t  there  w a s  a seal affixed by  Mollie L. Jones  t o  her  s ignature on t h e  
original deed. 

"I f u r t h e r  charge you tha t  no evidence has  been offered or introduced 
i n  this ease to  rebut t h a t  presumption and  therefore you a r e  directed to 
answer t h e  second issue 'Yes.' " 

I'laintiff's csception to th i s  instruct ion cannot be sustained. T h e  
instruction is supported by the  opinion of this  Cour t  i n  IIopkins 1 ) .  

Lumber Co., 162 N. C., 533, and cases cited therein. 
X e  do not deem i t  necessary to discuss assignments of e r ror  based 

upon his  Honor 's  refusal t o  give instructions requested. Thcre  must 
be a 

N e w  tr ia l .  

SAM GOT,DSTEIS v. SOUTHERS RAILWAY COMPAST ET AL. 

(Filed 26 Korcmber, 1924.) 

n'licre undcr war control an excavation was made on railroad lands 
near a puhlicly used road, which without a protecti~lg rail, was a menace 
to tsavcl, and aftcr thc rclcase of tlw carrier from such control. the 
ra i l~~oad  company lt'ft this dangerous condition for an unrcnsonable I t ~ ~ g t h  
of tilnc. and 11roxin1ntely causcil damages to the ~1aintift"s automobile 
and lwr$onal injuries to himsrlf, without contributory negligence on his 
part, the fact that the excavation n-as made while the railroad was 
undcr war control does not prevent a recovery. 

Where a railroad company has maintained a menacing and dangerous 
co~idition on its onm land near a publicly used street of a city, and is 
surd for alleged negligent damages by one injured thereby, it is competent 
for the plaintiff to show that the mayor of the town had previously 
called this condition to the attention of the defendant zompany, and 
requestcld the defendant to ~woperly safequard the public frcm the danger. 
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3. Salnc--Roads and High\\ ays-Permissive User-A onsoit-Questions 
for Jury. 

A l ~ ~ ~ x \ ~ ,  by tlefclitlaiit fro111 Lo?lg, J., a t  Narc11 Tcriii. 1924, of 
( 'LE~. :L . \XII .  

T l ~ i i  is a n  action f o r  damages resultiilg f r o m  1~crsou:rl il~juric..; and 
injur ics  to a n  a u t o i ~ ~ o b l l e  allcgetl to  l i a ~ e  11ceil c a u d  11) tlic ~ ~ ( ~ g l i g ( w ( ~ t ~  
of tlcft~~iclants i n  i ~ ~ a i ~ ~ t n ~ ~ i i i i g  on t l i c ~ r  rigllt of n a y .  atljnc-t lit to :I road 
11sctl by  the public, a tleelj hole o r  escal  atio11 ant1 f a i l i i ~ g  to crcrt trroulltl 
or ahout t h e  same a fc~icc,  ra i l ing or  ot11c.r guartl  f o r  th(> p r o t w t i o i ~  of 
t r a ~ c l e r s  011 t l i ~  bait1 road. E \ i i l e i ~ c c ~  offerctl by l ~ l a i i ~ t i i l  tcll~tlttl to illon 
tlic follo\ving fac t s :  

011 2-1 Apri l ,  1022, t h e  automobile 111 xtliicli plai l~t i f f  n a s  t l r i ~  i11g 
d o n g  a road h~a t l ing  f r o m  a street ill t h e  tow11 of King,  l l o u ~ ~ t a i ~ i  to  
the plant  of a l u ~ n b c r  coililxrny, s i tuate  some d ib ta~ i rc  f rom the s t r w t ,  
s l i idt ld ,  rnli off the  roatl ant1 onto t l r fe~i t lar~t 's  r ight  of \ \ay.  T11c.r~ 
\\:IS on the  riglit of n a y ,  11(~1r the roatl, :r large liolc r n u w l  b~ rhca\:l- 
t i o m  matle ( lur ing tllc collbtruction of a collcrc,te britlgc~ 01 cr tleft,~itlalit'z 
r ight  of way  corir~ecting t n o  streets ill tlic \nit1 tow11. Tllp hank 011 tlic 
riglit of 11 imilicdiatc ly  atljacclit to tlic roatl n a s  cnretl or l~o l lon  r d  
out,  like a slic>ll a ~ i d  the  W I ~  fro111 tl~c, ro:ltl to t l ~ c  hole n a s  soft :lnd 
rriudtly. F r o m  tllc ccuter of tlic. road to tlic h n k  of the' railroatl n a i  
a11ont eight feet. Tllc d i r t  t :~ktw f r o m  t l i i ~  hole \ \ a s  usctl i n  tllc cow - 
struction of the  concrctc bridpc n-hilt tlcfentlnlit's l jropcrty was u l~ t lc r  
Fetitlrul control d ~ u i i ~ p  t h e  \-c,ars 191s  auil 1!)10. l ' l i is 11rol)orty hat1 
been r e t u r ~ i e d  to clefenclalit on 1 March,  1920. Tlic l i o l ~  or  t w : i ~ - : l t i o ~ ~  
llatl bccw permitted by defendant to remaill upon i t s  r igh t  of n a g  ant1 
no fcr~cc., ra i l ing or othcr gnartl hat1 bcc~~i  crc,c~tctl aronntl or :\11olit tlic 
hole, so t h a t  on 23 Apri l ,  1922, tlic~re v a i  no protect io~l  fo r  n tr:i\clvr 
oil tlic said roatl nl io  f o r  a n y  rnuse l r  as d i ~  ertcd f r o m  t h r ~  road to the 
right of n a y .  

T h e  l~laint i f f  was d r i ~  ing  on the  road a t  a ra te  of sppc~l  uot t sccctling 
four niilcs per  h o u r ;  there  n a s  nothing n r o n g  n i t h  the  hrakcs or btcwing 
appara tus  of plaintiff's car.  T h e  road was slippcry ant1 thi,  cauwtl t l ~ c  
car  to  skid. Plaintiff cut  off the  gas and p u t  or1 h i s  hralies but ~ l o t n i t l i -  
s tanding h i s  ~ f f o r t q ,  lip lost control of the  ca r  nhicl i ,  leaving tlic roatl 
and  going upon defendant's r ight  of n a y ,  fell  into t h e  hole or excax ation, 
with thc  result tha t  t h c  car  was dc~nolislied and the plaintiff sustainctl 
serious personal injuries. 
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The road upon which plaintiff was driving mas not maintained by the 
town of Kings Mountain as  a street. I t  had been used i'or more than 
five years by persons who had occasion to go to the plant of the lumber 
company or to a public gin located near said plant. This  road was 
about 25 feet wide and was generally used by the public. The mayor of 
the town of Kings Mountain had called the condition upon defendant's 
right of may caused by the maintenance of said hole or excayation to the 
attention of the division superintendent of the defendant and also to 
the attention of defendant's agent a t  Kings Mountain and had requested 
them to put  u p  a rai l  or other guard about the hole for the protection 
of persons traveling on the said road. 

At the conclusion of plaintiff's evidence defendant's motion for non- 
suit was overruled and defendant excepted. Defendants did not offer 
evidence. Upon the verdict returned by the jury, judgment was rendered 
that  plaintiff recover of the defendants the sum of $150 a3 damages for 
in jury  to his automobile and $500 as damages for his perclonal injuries. 
From said judgment defendants appealed. Assignments of error appear 
in the opinion. 

0. Max Gardner for plaintif. 
Ryburn & Hoey and 0. F. iZIa.son for defendants. 

CONNOR, J. Defendants assign as error the refusal of the court to 
sustain their objection to  the testimony of the  mayor of Kings Moun- 
tain, that  he had notified the defendants of the conditions 3n their right 
of may and requested them to erect a fence, rail or other guard about 
the hole for the protection of the public and of the town. This assign- 
rnent is  not sustained. Defendants, as a defense to plaintiff's action, in 
their answer had denied tha t  they excavated the hole or constructed the 
concrete bridge, alleging that  this  mas done by the Director General of 
Railroads during the period of Federal control. Plaintiff alleged negli- 
gence not only in the original excavations of the hole, but also in the 
continued maintenance of it without sufficient guard. I t  was competent 
for plaintiff to shox that  defendants maintained the condition after 1 
March, 1020, with express notice of the situation given by the town 
within whose corporate limits its property was included; Bunch v. 
Edenton, 00 N. C., 431. 

Kor  was there error in refusing defendant's motion for nonsuit. This 
Court held in Bunch v. Edenton, supra, that  a town is liable in  damages 
to one who receives an  in jury  by falling into an  excavation Tear the  side- 
walk (made by the owner of a lot for a cellar) when i t  appears there 
was no concurring negligence and the municipal authori;ies failed to 
cause to  be erected a railing to prevent accidents to p s e r s b y .  The  
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question as to the liability of the onner of the lot upon which the 
excaration had been made was not presented in this case but the court 
strongly intimates that  such owier n-as also liable for the tlamages 
resulting from the injury.  

I n  i l lonroe I > .  R. R., 1.51 N. C., 374, the owner of a lot, on which Tvas 
a hole or pit, n a s  held not liable to one who came upon the lot ;is 
a trespaqscr or as a mere licensee; but Xanningl,  ,J., citing B u n t  h 1 % .  

E t l c n f o n ,  expreqsly distinguishes the law as applied ill that  case from 
the law as applied to the facts in Bu?rclz c. Etlento,7. 111 X o n r i i c  v.  R. I?., 
plaintiff m i l t  upon defendant's property as a mere licensee and tlie court 
l~eltl that tlie o n ~ i t r  of the property nns  nntI(,r no duty to keep his 
prcmises in a suitable condition for those who carlie upon them solely 
for their onn  convenience or pleasure or -210 Twre not either c q m s s l y  
in~i tec l  or induced to come upon the property. 1 1 1  I l u i z ~ h  1 % .  E d c n f o ~ a ,  
the plaintiff v a s  ~vallriiig upon the  sidenalk at night and I~cing unable 
to see the pit, missed the sidewalk, stumbled and fell into the pit, and 
n as thereby injured. 

Ti1 the instant case, t h r  plaintiff did not go upon deferida~it's right of 
n a y  as a ~vrongdoer or as a liccn~ee. H e  n7as there as the  result of an 
accident. H e  n a s  rightfully oil tie road nhich,  altliough not dedicated 
a- a public road by tlic owner of the land orer nliic11 it pas~etl, nor 
maintained by the public authorities as a public road, had been usctl 
by the public for more than five years with the permission of tlie owner. 
Defen&nts, of course. are not liable for the dippcrp conditio~i of tlic 
road nor for the skidding of plaintiff's car. The  prosinlatc cause, lion- 
ercr, of plaintiff's injury lms his falling into the hole on defei~tlant's 
right of way. I f  tlie hole or escal atioli had not brcn tliore or if a fence 
or rail had been erected bctncen the road and the hole, tlie plaintiff 
~vould not h a r e  been injured. 

I n  . l u f r e y  v. S o u t h e r n  R. R., the Court of ,lppeals of Georgia, in an 
opinion filed 13 Narcli, 1924, 123 S. E., 752, holds the defendant liuhlc 
in damages to the plaintiff who m s  injured by falling into a deep and 
dangerous hole on the defendant's property as a result of his automobile 
being deflected froni the road on nhich he  Tvas driving. 

W e  fai l  to discorer in the e~ideriee offered by the plaintiff any facts 
upon which the jury could  ha^ e found that  plaintiff naq quiltp 
of contributory negligence. There was no concurring negligence, and 
no railing, fence or other guard to prevent accidents to trawlcrs on tlie 
road. TG town had requested the defendants to place a railing or other 
protection along the edge of the road. This defendants had failed to do. 
Their  negligence was the proximate cause of plaintiff's in jury  and they 
are liable to plaintiff for the damages assessed by the jury. 

No error. 
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ALIC'E PRICE v. T. J. PRIC'E. 

(Filed 26 Sovember, 1024.) 

Mai-riage-Divorce-Alimony Without Divorce-Statutes. 
111 tlie wife's apglicntion for alimony !\-ithout divorce ( ( 2 .  S., 1667, and 

:imendments thereto) it is not required that tlie judge healing the matter 
s11:1ll find tlie filcts as a basis for his judgment, as ill 1)roceedings for  
alin~ony p e ~ t d o t t e  l i f e  (C'. S., l ( i G G ) ,  tliougli it is 1iecess:ug that she allege 
sufficient facts to coustitute a good cause of action tllerevnder. Scnzble, 
the better practice is for the court to fiud the facts wlieli the same are in 
tlisl~ute, as \\-as tlol~e in this case. 

. \ I ' L ~ I L  by t l e f cnda~~ t  from Lane, J., a t  chambers, 111 Albemarle, 
i July,  1924. From UXIOK. 

Civil acatioll for ali~iiony without divorce. 
Froni all ordw aw:~rding an allowance ill accordance with plaintiff's 

applicatioli the de fe l ida~~ t  appeals, assig~iing errors. 

T ' ~ , L I I  CG Ni1lil;en f o ~  plaintiff. 
,lo11 t~ C ' .  Silics foi. defendanf. 

ST.\CY, J .  This  is all action iristituted in the Supelior Court of 
Lll io~l C'oulity, the c o u ~ ~ t y  in which the cause of action arose, to have a 
reasonable subsistence and counsel fees allotted and paid or secured to 
the plaintiff out of the estate or earnings of her husband; such action 
being authorized by C. S., 1667, as amended by ch. 123, Public Laws 
1921, and ch. 5 2 ,  Public Laws 19.23. 

On the hearing, tlefendnnt interposed a demurrer ore fenus to the 
complaint, upon the ground that it does not state facts sufficielit to corn 
stitutc n cause of action, in that  i t  fails to set forth specifically the 
things of I\-hich plaintiff complains. This was owrruled. There is  a 
furt1ic.r csccption, tlirectcd to the failure of his Honor to find sufficic~it 
facts to support his order. 

T l l ~  den~urrcr  was properly owrruled, and the exception to the judg- 
ulent cannot b. sustainctl. 

Under the express terms of the statute, as amencled, if any husband 
(1) shall separate himself from his wife and fail to proride her and the 
children of the marriage with necessary subsistence accordi~lg to his 
means and condition in  life, or ( 2 )  shall be a drunkard or spendthrift, 
or ( 3 )  shall be guilty of any misconduct or acts which would be or 
constitute cause for divorce, either absolute or from bed and board, his 
wife may institute an action in the Superior Court of the county in 
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nllicli t h e  cause of action arose to  h a r e  a reasoliable subiiitciicc ant1 
counsc,l fees allotted alltl paid or secured to her  f r o m  t h e  estatcb or carn- 
ings of hcr  l ~ u s b a a d  : Procid id ,  i t  sliall he conipctcnt f o r  t h e  Iiushand 
to p l twl  tlle adul tery of t h e  n l fe  i n  lmr of licr r ight  to  5uch alimoliy; 
and  if t h e  wife sliall deny such plea, and  the  i isue he found :~g:~iust  her  
by tlle judge, h e  shall rnnke no order allowing her  a117 sum n liatevcr a s  
alinlony or  f o r  her  support ,  but  o l ~ l y  her  reasonaldc counsel fern. 

Tlie plai~i t i f f  nllrges a t  least t \ \ o  c:iu~es of a c t i o ~ ~  for  tli\owP-oiie, 
t h a t  the  rlefendant has  c o m i ~ ~ i t t c d  adul tery (C. S.,  1659) ; a l ~ t l  tlic, otllw, 
tliat h e  lias offered such i r ~ d i ~ n i t i e s  to  t h e  ~ E ~ S O I I  of the  plaintiff a i  to  
rclricier licr condition intolcrnble and l i fe  b u r t l c n ~ o ~ i i e  ( ( I .  S., I GliO). T h e  
clefelidant's reliiedy n a s  not by ileriiurrcr, but hv m o t i o l ~  to 111i11it tlit' 
allegations of tlic coniplailit more  qpecific, if lie co11.1cI~wx1 ~ I I ( ' I I L  tuo 
indefi i~i tc  o r  uliccrtaili. C'. S., 337; IInnX 1.. Dut t~ j ,  1.56 S. ('., q 3 ;  
TT'ov~arX 1.. Cftrric r ,  I G O  N. C., BSG. O r  lie might  l i ; ~ \ c  aslrctl fol :I G111 
of part iculars .  C. S., 524;  Tz~vncr  r.  X C I C P C ,  137 S. C'., 1). 254. 

"*I complnint ni l1  be sustained as  again>t  a d e n m r r t r  if nlly p a r t  
pwsclits facts  huficielit to c.onstitutt3 a cauw of action, or ~f f : ~ t ~ b  y u f -  
ficaic~lt f o r  tliat p u r p o s  can be gathercd f rom it u ~ ~ d t r  :I l ihcral c 4 0 ~ ~ i t r u c -  
tion of i ts  terms." l lar. ts / iel t l  c .  Bryan,  177 S. C'., 1GG; E'o i j  1 ,  h'oil, 
anic,  318. 

TVitli rcsptct to the  sufficient>- of his  IIolior'> f i ~ i d i ~ ~ g y ,  it  \11(oult1 1111 
olwrrecl  tha t  this  is not an acdtioll fo r  d i ~ o r c e ,  n i t h  :~ l )p l lc : r t io~~ f o r  
alimolly l i c n c l c t l t e  l z f c ,  under  C. S., I G G G ,  but it  i~ nn a l ) l ) l i c : ~ t i o ~ ~  f o r  
alimony v i t h o u t  d i ~  orce, under  C. S., 1667. 7'11(~ t n o  s tatute< arc (11,- 
sirnilar i n  qerc>ral reipccts. Tlirrc, is no y~ccific. rcyuire~~ic'llt 111 tllc 
la t ter  section (Allen 1 % .  Allloii ,  I h O  I\'. C., G j ) ,  as  i n  thc. f o r m t ~  [ l : l (~w 
1e1j v .  E C L S C ~ P ~ ,  173  N. C., 530) .  th:lt tile judgt~  s l ~ n l l  fin11 tllp fi~cot. as  :I 

basis fo r  111s judgn~ent ,  e s c q ~ t ,  n h w  init 111 i.wt., \\li1(~11 1. iiot c l o ~ ~ t ~  
licre, t h e  allegctl fact  of t h e  n i f ( > ' i  adul tcry is rcyuirctl to I ) ( .  fonlrtl 
aga i i~s t  hcr ,  n11e11 shv ~ ~ o u l t l  o therv i ic  he clititlcd to t l i ~  r c l ~ c f  iol~gl l t .  
and  thc. application is d ~ n i ~ t l  or1 this ground. T h i i ,  of course, nnnlcl l ~ o t  
dispense n i t h  t h c  ~ i c c e s s i t ~  of alleging sufficient f a c t i  to cwil i t~tnte  :I 
good cause of action usitler t h e  statute. 

Rov-evcr, ill k w p i n g  n i t l i  the  general rule, wliich noul(1 sccwi to he 
the  better pract i re  n h e r e  t h e  facts  a r e  i n  dispute, h i s  l Ionor  did fintl 
the  facts. T t  is set out i n  t h e  judgment  t h a t  "the defendant h a ?  offtwcl 
snch indignities to  the  person of the  plaintiff as  to r c l d e r  hcr  colltlitiol~ 
intolerable and  l i fe  burdensome, and  has  assaulted, mistrcatetl, liumili- 
a ted and  abandoned t h e  plaintiff, forcing her  to  leave his  home;  and i t  
f u r t h e r  appear ing  tha t  t h e  plaintiff h a s  n o  separate  estate or means of 
subsistence on which to l i ~ c  or  prosecute her  action, i t  is  therefore con- 
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Pnoouc~ C'o. v. WILKIXSOS. 

siderctl, ordered, adjudged and decreed," etc.; and the fact of marl-iage 
is c sp rcs~ ly  admitted. These facts, it  would seem, are  a l lp ly  sufficient 
to support the judgment. Bai.bee v.  Barbee, 187 S. C., 538. 

Tlicre is no contention that the amount awarded is excessive or unrea- 
sonablc, under the facts disclosed by the present record. 'T'lic judgment 
will be sustained. 

Affirmed. 

(Filed 26 November, 1924.) 

Pleadings-Issues-Appeal and Error. 
Wli(w the purchaser of a carload of potatoes only alleges damageq 

agniiist the sc'ller, due to tlie bad condition of the potatoes it may not be 
s~~c~rs s fu l ly  roiltended by the plaintiff that he had been d?l~rivecl, on the 
trial, of his l~ositio~i as to grade, etc., by the submission of the issue alone 
raised by the pleadings. 

STACY, J., clissenting. 

APPEAL by plaintiff from judgment rendered by Grady ,  J.,  a t  -1pril 
Term, 1924, of WAKE. 

Defendant, a farmer, residing in Beaufort County, 1\' C., sold and 
shipped to plaintiff, engaged in business as a produce merchant, a t  
Raleigh, I\'. C., on 25 July,  1022, two hundred barrels of I r i sh  potatoes, 
grown by him. T h e  car containing the potatoes arrired at Raleigh on 
26 July .  The  potatoes had been resold by plaintiff to :L customer at 
Greensboro, N. C. The  car was rebilled at Raleigh to the custonier at 
Grccnsboro, and arrired there on 1 August. The  customer accepted and 
paid for 125 barrels, and refused to accept 75 barrels, contending that 
the potatoes refused were rotten and unsdable. The  sole glound for such 
refusal was tlie condition of the potatoes when they ar r i \ed  a t  Greens- 
boro and were delivered to the custon~er. 

The  jury having found that the potatoes mere in good condition when 
the car arrired a t  Raleigh on 26 July,  1922, judgment was rendered 
that  plaintiff recover nothing of defendant. Plaintiff appealed. 

J .  X .  Broughton, for p l a i n f i f .  
Armistead Jones  (e. S o n  a i ~ d  51'. R. S n o ~ c  for defcnclanf.  

PER CURIAM. Plaintiff complains that  the issues submitted by the 
court did not permit it to present to the jury, nor the jury to pass upon, 
the vital matters in this action, as alleged in the complaint. A careful 
reading of the complaint, however, shows that  the damages were alleged 
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to  be due  to  tlic condition of t h e  potatocs when delivered a t  Greensboro, 
a n d  not to  their  fa i lu rc  to  g rade  No.  1. T h i s  was also t h e  contentioil 
of plaintiff dur ing  thc t r ia l .  T h e  c o n t r o ~ e r s y  n a s  as  to t h e  condition of 
t h e  potatoes a t  Raleigh, t h e  plaintiff offering eridence tending to shon 
t h a t  tlie potatoes were ill had eondi t io~ i  n h e n  they reaclietl Greensboro, 
011 1 August,  and  t h e  defendant offering eridcnce tending to show t h a t  
they wcre i n  good condition when they left Beaufort  County, oil 25 J u l y .  
T h e y  n c r e  not inspected a t  Raleigh, nor Tvas there m y  direct testimony 
as  to  their  condition on tlie 26th) when the car  arrived, or on tlie 31st, 
when t h e  car  was t l c l i~ered  to plaintiff a t  Raleigli. Plaintiff rebilled 
a n d  sliiplxd t h e  car  fro111 Raleigh on 31 J u l y ,  and same was rcceived 
by the customer a t  Greensboro oli I August.  Tlie customer made  no 
complaint of t h e  g rade  of t h e  potatoes, and therefore plaintiff suffered 
no damages by reasmi of breach of n a r r a n t y ,  if any, as  to their  grade. 

W e  h a r e  rsnmined the  other exceptions, and find no error f o r  nliicli 
a new t r ia l  should be ordered. T h e r e  is  

-\ o error .  

STACY, J . ,  dissenting. 

STATE v. R. T.. WEDUINGTOS 

Sunday - Sale of Merchandise - Soft Drinks - Ordinances - Cities and 
Towns. 

AII ordiilance regu1:lting the sale of merctlin~ldise, drinlrs, etc4.. on Sunday 
is n rnlid exercise of the 11olice I,on.c,rs of an incorgt~ratetl rity ( ~ r  tow11 ; 
ant1 nliile the service of rnrals within thc. tovm a t  restnur:liits, rtc., is a 
i~ecessitg. p?rmitting the a l e  of coffee, tw ,  etc.. the sale of coca-cwla n s  
;I 1)nrt of the mrnls is not iiic~lucled, :mil :I salr thereof :IS n 1)ilrt of thr 
men1 mny be l~rol~ibited Oy o r t l i ~ ~ a i ~ r c .  ('. S., 2787 ( 6 ) .  (10). ( 2 7 ) .  

APPEAL by d ~ f c ~ i d a n t  f rom StacX,  J . ,  at  Septemhcr Term,  1924, of 
R o w a ~ .  

('riniinal p roswut io i~ ,  tricd upon n ~ v a r r a n t  charging t h ~  defendant 
with t h e  sale of a bottle of coca-cola on Sunday,  3 .Ingust,  1924, i n  the  
incorporated town of F a i t h ,  S. C., i n  \ iolation of a11 o r t l i ~ i m ~ c r  of said 
rriunicipality. 

F r o m  a n  adverse rerdict ,  and  judgment t h a t  t h e  defenda~i t  pay  a fine 
of a penny and t h e  costs, he appeals. 

S t t o l - m y - G ~ n ~ r a l  J l a n ~ ~ i n g  and  Assis tant  At fornej j -General  S a s h  for 
t h e  S t a t e .  

L i n n  CE L i n n  for defendant .  
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STATE t i .  WEDDISGTOS. 

S T A C ~ ,  J. Tliis prosecution was conimenccd in the mapor's court of 
the town of Fai th ,  N. C., and tried do nor0 011 appeal to the Superior 
Court of Rowan Couiity. From the latter court the case is brought here 
for the purpose of testing the validity of the follo~ving oidiiiance: 

"That it sliall be unlawful for any person or perso is, merchants, 
tradesmen or company to sell or offer for sale on Suuday any goods, 
wares, drinks or merchandise of any kind or character, except in case 
of sickness or absolute necessity, in the town of Faith." 

Tlie facts a re  these: On Sunday, 3 August, 1924, the ~ e f e n d a n t ,  who 
o~viis and operates a restaurant ill the t o ~ r n  of Faith,  Roman County, 
N. C., sold and furiiisliecl to one Council Ward,  for t l i ~  price of fire 
cents, a bottle of coca-cola as a part  of and in connection with a midday 
meal or lunch. I n  consequence of said sale he  was charged with a 
violation of the above ordinance. The  defendant did no; keep his res- 
taurant  open during the entire day of 3 August, 1024, and lie has not 
regularly kept the same open 011 other Sabbath days, e3cept at stated 
hours, reasonably adapted to the sale and service of meals and lunches. 

The validity of the ordinance in question is conceded, as applied to 
a place of business dealing solely in soft drinks, sold as bl:verages, or as 
applied to the sale of a soft drink as a beverage, and no more; but it is  
the position of the defendant that  in so f a r  as it prohibit3 him, in good 
faith, from selling a coca-cola on Sunday as a part  of ant in coiinection 
with a meal or lunch, it is unreasonahle, oppressive, in derogation of 
common right, and to this extent, he  contends, the ordinance should be 
declared void and of no effect, as transcending the bount s of a reason- 
able exercise of the police power of said town. C. s., 2i87, subsecs. 6, 
10, and 2 7 ;  G R .  C. L., 192. H e  says that  as it is lawful for hiin to 
sell a meal or lunch on Sunday as a nork  of necessity, it ought to be 
lawful to include in sucli meal or lunch, as a bona fide pa -t thereof, any 
legitimate soft drink which his cus toni~r  may dcsire, so long as it can 
fair ly be considered a component part  of the meal or lunch. See , l lcdfee  
v. Corn., 173 Ky., 53, as reported in L. R .  A, 1917 C., 377, and note. 

The defendant's position is not without force, because the suggested 
exception strongly appeals to the common judgment of nieii as being 
meet and proper under sucli conditions, but it must be renwmbcred that  
\re are dealing with the exercise of an unquestioned police power, and 
whether i t  transcends the bounds of reason-not with its wisdom or 
impolicy. S. v. Vanhooli, 182 K. C., 831; S. v. Austin, 114 N. C., 827. 
The peculiar conditions and evils to be remedied in the town of Fai th  
can best be understood by the commissioners of that  town, and the courts 
a re  permitted to check their acts only when they are palp,tbly unreason- 
able and oppressive. S. v. Burbage, 172 N. C., 876. 
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I t  will he o b s c r d  t h a t  tlie ordinance i n  question contains but  tn.o 
cxceptioiis. I t  niakes i t  ui i lanful  f o r  a n y  pcrson or persons, r~lcrcli:n~ts. 
t rademe11 or  coniliariy to  \ell or offer  fo r  sale on S u n d a y  i~ the  town of 
F a i t h  a n y  goods, nares ,  dr inks or merchandise of a n y  kind or  character,  
exccpt i n  case of sickness o r  absolute necessity. H i s  H o n o r  i n q t r u c t d  
t h e  ju ry  t h a t  t h e  wort1 "drinks." as  used i n  t h e  ordinmlce, h a d  a well- 
k n o n l ~  nieaiiil~g, and tha t  it  v-oulil irlclutlc a n y  soft d r ink  usually 601d 
as  a beverage, such as  coca-cola, but tha t  i t  n o u l d  not embrace water,  
coffee, tea, milk o r  nnyt l i i~ig not ordinari ly  classed as  a b e ~ e r a g e .  Ulidcr 
th i s  drfinitioii, nliicli qeems to lw a f a i r  i i~ te rprc ta t ion  of thc~ \ fo rd ,  i t  is  
clear t h a t  t h e  sale of t h e  coca-cola i n  q u ~ s t i o n ,  though made  i n  connec- 
tion with a m r ~ a l  o r  lunch,  conies s q u a r ~ l y  nithi11 the  coi iden~~iat ioi i  of 
t h c  orclinnnce, and  we cannot cay t h a t  i t  is a n  unreaqonable and unmar-  
ranted escrciqe of the police p o n e r  i n  tlie town of F a i t h .  I t  is  pr i -  
mar i ly  a question addressed to t h e  good judgment and  common sense of 
the  coiiiniissioiiers of tha t  ton-n. S. 1 . .  A4-ll~<iin, 114 LT. C., 855;  IIunz- 
phrey 2%. C'hurch, 100 S. C., 1 3 2 ;  8. e. Sumnzerficld, 107  N. C., 895. 

T h e  derision i n  G. I . .  nlacXv elder, 186  N. C., 561, is  not a t  ra r iance  
nit11 our  l)reselit p s i t i o ~ l ,  f o r  there t h e  prohibition extended to t h e  sale 
of a nical i n  tlie ton11 of Landis  on Sunday ,  and  th i s  n a s  held to he 
unreasonable. It is  not unlawful  i n  this  country to  cat  on  Sunday,  nor  
even "to pul l  t h e  o s  out of the  ditch," but  it is un lxnfu l ,  under  t h e  
above ord~nai ice,  to  scll driulis on S u n d a y  ill t h e  t o n n  of F a i t h .  

T h e  p o n c r  to  enact ordi~iances,  s imilar  to  t h e  one before us. h a s  been 
upheld i n  S. v. I'ullzam, 184 AT. C., 681;  S. v. Burbane, 172 N. C., 8 7 7 ;  
S. v.  Dnri5, 171  S. C., 809;  S. c. Xcdlin,  170  N .  C. ,  682. 

T h e  record presents 110 r e x r s i b l e  error, hence the  w r d i c t  anti judg- 
ment must be upheld. 

?\To error .  

I,. A. Mt FARLAND v. TV. F. QUIXN. 

(Filed 26 November, 1924.) 

Injunctions-Contract,$-Subcontractor-Appeal and Error-Evidence 
Findings of Fact. 

V7here a contractor is obligated under his contract to complete a certain 
IT-ork, under certain conditions, by a certain date, and subcontracts it  to 
another, nho  has failed therein, and the original contractor is threatened 
with irreparable damages, and the subcontractor, by his acts and conduct 
in interfering with the possession and progress of the work, prevents 
its completion by the original contractor: Held, upon the hearing as  
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to continuing a temporary order restraining the subcontractor to the final 
hearing, an order so doing was properly entered, the findings of the court 
being only conclusive when supported by evidence as to the issuance of 
such further order. 

APPEAL by defendant from an order made by Cranmer, J., at  August 
Term, 1924, of ALAIIAKCE. 

Plaintiff entered illto a contract with the Burlington IIills, Inc., by 
which plaintiff agreed to more  certain cotton-mill m a c h i n ~ r y  from Qas- 
tonia, N.  C., to Burlington, N .  C., and to erect and install said 
machinery in a building ovned by said Burlington Mills, Inc., a t  Bur-  
lington. Said contract was to be completed on or before 25 August, 
1924. Plaintiff bound himself to  do the work in an  effici5nt and work- 
manlike manner, and to be responsible for all loss sust,iined by said 
Burlington Xills, Inc., by reason of broken or lost parts of said ma- 
chinery or of delay or loss of time by said mills, incorporated. 

I n  the performance of this contract plaintiff made a subcontract with 
the defendant, by which defendant agreed to erect, i n s t ~ l l  and adjust 
certain parts of said machinery to the satisfaction of the plaintiff arid 
the superintendent of the Burlington Xills, Inc. 

Plaintiff alleges that  on 7 August, 1924, defendant had performed 
only about one-third of the work which he had contracted to do, and 
that  this work was unsatisfactory to the plaintiff and to the superin- 
tendent of the mills; that  the same had been done in  a negligent and 
careless mailner; that  important parts of the machinery had been lost 
or broken, and that  defendant throughout his employmeni had acted in 
an  arbitrary manner and not in good fa i th ;  that  the times for the com- 
pletion of the work by plaintiff, under his contract with ttie Burlingtoil 
Nills, Inc., was about to expire, and that  the mills, incorporated, had 
notified him that  i t  would hold him liable for the penalty prescribed ill 
his contract for failure to perform the same in accordance ,vith its terms, 
and that  plaintiff is thereby about to suffer great loss on account of the 
conduct of the deferidaiit, who is insolrent; that  the defendaiit has 
refused to arbitrate the matters in difference between hiimelf and plain- 
tiff in accordance with their contract, and has refused to accept a rea- 
sonable s~tt lemeli t  for the work thus f a r  performed by him, but persists 
in conduct which makes it impossible for plaintiff to  assume control of 
the work and complete it in accordance with his contract with the Bur- 
lington Mills, Inc.  

Upon these allegations a temporary restraining order was issued and 
made returnable before his Honor, Judge Cranmer. At the hearing, on 
14 August, 1921, Judge Cranmer found that  the plaintiff was under 
obligation to complete his contract with the Burlington Mills, Inc., by 
25 August, 1924; that  plaintiff had been and mas being hindered and 
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delayed i n  conipleting said work by willful acts on the  par t  of the  
defendant i n  violation of h i s  contract obligatioris to  t h e  plaintiff. Upon 
such findings his  I Ionor  signed ail order enjoining and  restraining t h e  
defendant frorii c n t c r i ~ ~ g  upon t h e  prcniises where tlie machinery was 
being installed, and  f r o m  interfer ing xi t l i ,  hindering or molesting ill 
a n y  n a y  t h e  plaintiff f r o m  completing his contract nit11 tlie Burl ington 
Mills, I n c .  ; tliat snit1 order should continue un t i l  tlie filial hear ing  on 
the action. 

T o  t h e  foregoing order tlie defendant excepted a i d  assigned same 
as  error. 

C'arroll cP. Carrol l  f o r  p l a i n t i f .  
( 'on l fer  (6 ( ' o o p e r  for  d e f e n d a n t .  

PLK. ('1 RIAXI. Plaintiff n a i  under  r o ~ l t r a c t  with Burl ington Millq, 
Inc. ,  to  install  c ~ r t a i n  nmeliincry i n  :I builtling o\\rirtl by the said. B u r -  
lington Mills, Inc. ,  hy a tlatcl fixed l ) ~  tlie colitract. TIIP ~ ~ ~ f ' o r ~ ~ i a ~ ~ w  
of this  co1ltrac.t riiatle it  11c cr isary f o r  l)lailitiff to go u1101i tlit, l~rc,miscs 
of t h e  bur ling to^^ Nil ls ,  Inc. ,  ant1 to  h a \  c control of the  macl i lney 
n h i c h  h e  had  coutraetctl to  install. Plaintiff contends t h a t  the  sub- 
co~l t rnc t  nliicll l ir  liacl inadc n1th t l e f c ~ ~ d a ~ l t  had  beell broken liy the 
~ ~ i l l f u l  and  a rb i t ra ry  refusal of d e f ~ l ~ i l : ~ l i t  to  perform the same in 
accorclancc nit11 i ts  terms, aud  t h a t  by r ~ a s o n  of sue11 I~rcacll c l rfe~~tlal i t  
hail iio riglit to  go ulm11 w i d  1)rrmi.c. or to i l i tc~rf t rc  \\it11 plaintiff's 
poswsi iol~ nut1 rolltrol of tlic wit1 i ~ ~ a c l i l ~ i t r y .  l'l:rilltiii fur t l icr  con- 
tends tha t  the  dcfentlant's pcr~i,itcrice ill g o i i ~ g  u l~oi i  thc \aid 1)reinises 
mid i~ l t t l r fc r i~ lp  v i t h  lli i  posses4on of the salt1 lil:rcl~i~lcry is n r o n g f u l  
ailcl n i ~ l a ~ r f u l .  T h e  judge, 11po11 t h e  h m r i ~ ~ g ,  firld. thc. fact,- t o  he i n  
accort l : \~~cc n it11 the l~laintiff 's c o l l t ~ n t i o ~ ~ .  I l c  fur t l icr  fii~tls tliat dcfcrld- 
aiit t h r r a t ~ n s  to go ~11011 t h e  said prcniirts and to interfere n l t h  t h e  
p la~nt i f f ' r  ~ m s e + i o ~ ~  of tlic ~ ~ i n c h i n e r y  tlicwon, ant1 that  \neli contluct 
on the p a r t  of the  dcfc~i t l a~ l t  ni l1  n o r k  ~ r r c p a r n h l e  tlaningc to the  1)laili- 
tiff, wllo is under  contract to  collil~lete liiq nor l i  b! 25 - l ~ g ~ \ t ,  1024. 

T h e  order of the  judge c ~ o n t i ~ ~ u i ~ l g  tlie reitrailiing ortlcr to tlic final 
Iicaring of tlic a c t i o ~ ~  1s w ~ t a i n e t l  by the  fncti,  nliic.11 a re  adniittcd in 
the  pleadings ant1 fomitl by the judge u1)on the  hearing.  'Tlicsc findings 
a r e  not conc1usi.c.e upon the parties, but a r e  f o r  the  purpose of cliqpcnring 
of thc nlotiori fo r  c o ~ i t i ~ i u a n c e  of tlic rei t raining ordr r  only. T l ~ e w  filid- 
ings and the  order of the  judge do liot prejudice t h e  rights of the  part ies  
a t  the  final heariilg of t h e  action. 

Tl ipre r a s  rio error  in  continuing tlie restraining order. 
Llf i rnied.  
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JAMES S. hlANNING, ATTORNEY-GENERAL OF NORTII CAROIISA, v. ATLANTIC 
ANI) TADKIN RAI1,TVAT COJIPANT, SOUTHERN RA[LWAT C'ON- 
PANY, AXD ATLASTIC COAST L I N E  RAILROAD CORII'AKT. 

(Fi led  3 December, 1024.) 

1. Carriers-Rai1raads-,1IergerpCo~1nected Lines - Statutes-Unlawful 
Co~~lbinations-Fresu~iiptio~is. 

A railroad company operating in this State,  n h e n  expressly o r  impliedly 
authorized by S ta t e  s ta tu te ,  may purchase and absorb within i t s  system 
another sucli corporation physically connected with i t s  liiles \ ~ i t l ~ i n  the  
Sta te  n h e n  the  la t te r  corporation i s  likewise authorized to  se l l ;  and the  
presumption obtains, nothing else appearing, t h a t  the  legislative intent 
\ \ a s  not to  thereby authorize a rnonopoly o r  any ac t  on t ? e  pa r t  of the  
railroads against  tlie public policy of the  Sta te .  

The  legislative intent is  to be gathered f rom the  language used in the  
statute,  and not by the  debates upon the  floor during i t s  rassage,  o r  tlie 
understanding of those concerned therein n h o  a r e  not members. 

3. Statutes - Knowledge - Presumptions - Carriers - Railroads-Geo- 
graphical Divisions. 

I n  the  passage of a n  ac t  permitt ing a railroad corporation operating in 
this S t a t e  to  purchase or acquire connecting lines of railroads, i t  will be 
presumed t h a t  the  Legislature had knowledge of the  direct physical cow 
nection of the  buying and  the  selling corporations. 

4. Pleadings-Denlurrer-Fraud. 
Where the  complaint generally alleges a f raudulent  i i ~ t e n t  on the  pa r t  

of railroad corporations in acquiring and  absorbing their  connecting lines 
under s ta tu tory  authority,  a n d  from i t s  other allegations i :  appears t ha t  
the  consolidation was  lawfully effected, a demurrer  thereto does not admit  
the f r aud  vaguely alleged, i t  being required t h a t  t he  partic1 lari t ies of t he  
f raud relied upon be sufficiently s ta ted  in the  complaint. 

5. Carriers-Railroads-Entire S ~ s t e m  - JInitgages-Borec:losure-Pur- 
chasers-Laches-Estoppel-Counts-Jud-gnent. 

Where the  S t a t e  and localities alony the  route of n railroad have 
acquired a n  interest  therein by subscription to i t s  shares of stock under 
s ta tu tory  requirement t ha t  the  road be o p ~ r a t e d  or sold a s  a n  entirety, 
and in foreclosure proceedinqs the  court  lias so ordered tlic salr ,  and  the  
road lias been ~)urcliascd by a n o t l ~ e r  railroad company ~ u t l ~ o r i z e d  by 
s ta tu te  to sell, and which does thereaf ter  sell to two sepalrate corpora- 
tions, which divide and separately operate i t ,  each a s  a pa r t  of i t s  own 
system : Held, the  corporations so purchasing and indelwndently oper- 
a t ing  the  sclmrate portions a r e  not in violation of the  :statutory pro- 
r isions t h a t  the  road should be operated o r  sold a s  a whole, and  the  
Federal  requirements a s  to in ters ta te  carriers in sucli mat ters  become 
immaterial .  As to whether the  State,  under the fac ts  of this case, had 
lost i t s  r ights by i t s  laches, q ~ i c r c ?  

CLARKSON, J., concurring. 
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THE plaintiff appealed from a judgment rendered by Grady, J., at  
February Term, 1924, of WAKE, sustaining the defendants' respective 
demurrers to th r   omp plaint and dismissing the action. 

The  plaintiff's material allegations, as they appear in the complaint, 
the exhibits, and the references, a r e  substantially as herein stated. I n  
1852 the General Assembly incorporated the Vestern  Railroad Com- 
pany, which was authorized to build a railroad between the town of 
Fayetteville and the coal region in the counties of Moore and Chatham 
( L a m  1852, ch. 147) ; and a t  a subsequent session it passed an  act 
under which the county of Cumberland and the town of Fayetterille 
each subscribed $100,000. Laws 1856-57, ch. 71. There were also indi- 
vidual subscriptions to the amount of $134,400. Under a later act the 
State donatrd to the enterprise more than $600,000, and in 1868 sub- 
scribed in bonds the additional sum of $500,000. 

I n  1879 the name of the Western Railroad Company was changed to 
the Cape Fear  and Padkin  Valley R a i l r a y  Company, and the latter 
succeeded to all the rights, pomws, privileges, immunitier and franchises 
of the former, and was authorized to consolidate with the Hount  Airy 
Railroad Company and to complete the roads. Public Laws 1879, ch. 67. 

By virtue of an act passed by the General Assembly in 1883,  here 
was a reorganization of the system, and the Cape Fear  and Yadkin Val- 
ley Railway Company was authorized to extend its main line from 
TTTilmington through the central par t  of the State to the Virginia line 
and to build certain branch lines as provided in the act. Public Laws 
1883, ch. 190. Under such authority, this company operated as its sys- 
tem, a t  the time i t  was sold, its main line, extending from Wilmington 
to Xount  Airy, a distance of 254.28 miles; a branch line extending from 
Fayettevillc to Brnnettsville, South Carolina, a distance of 57.75 ruiles; 
four branch lines in  North Carolina having a trackage of 34.15 miles; 
and certain sidetracks aggregating 27.17 miles. I n  the construction 
and equipment of the road, over $i,000,000 were spent-the State, 
towns, townships and counties having donated and subscribed more than 
$1,000,000 of this amount. 

The  South Carolina Pacific Railway, extending from Bennettsville, 
South Carolina, to the Nor th  Carolina line, mas leased by the Cape 
Fear  and Yadkin Valley Railway for thir ty years and was merged in 
it and operated as a part  of its system, which constituted a continuous 
line from Mount Airy to Wilmington. 311 the franchises, privileges and 
rights of the latter company were held under its charter as an entirety, 
and as constructed i t  was an important artery of commerce, extending 
through the central par t  of the Sta te  from Nount  Airy to Wilmington, 
and from Fayettevilk to Bennettsville. I t s  western extension crossed 
the Korfolk and Western Railroad, running to Roanoke, Virginia, open- 
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ing up the coal region of West Virginia and doing a large interstate 
and intrastate business, thus competing with the Seaboard, the Southern 
and the Atlantic Coast Line railroads. 

On 1 June,  1886, the Cape Fear  and Yadkin Valley Ilailway Com- 
pany executed to the Farmers Loan and Trust  Company, of Xew York, 
as trustee, a deed of trust upon its property and francliise to secure 
bonds know11 as Series "A," Series "B," and Series "C," the aggregate 
amount of which was $3,054,000; and 011 1 October, 1883, it executed 
to the Mercantile Trust  and Deposit Company, of Baltimore, as trustee, 
a consolidated mortgage on its property and francliise to secure an 
additional bond issue of $1,848,000. I n  ?vIarch, 1894, default was made 
in the payment of interest, and the Farmers Loan and Trust  Company 
brought suit i n  the Circuit Court of the United States fo.  the Eastern 
District of North Carolina to foreclose the first mortgage, and the Mer- 
cantile Trust  and Deposit Company was made a defendant, and, ~ i h e n  
it resigned its trust, William A. Lash was substituted a3 trustee and 
made a defendant to the suit. On  the day the hill wa:; filed in the 
Circuit Court, John Gill was appointed receiver of the C,ipe Fear  and 
Yadkin Valley Railway Company and took possession of its property. 
I n  the suit an  attempt mas made to force a sale of the* property in 
division, and thereby to dismember tlie system, but the court refused to 
permit such sale, and ordered that  the property he sold ai; an entirety. 
(The  case was decided in the Circuit Court, 31 March, 1897. 82 Fed. 
R., 314.) I n  the complaint is an  extended quotation from ,Judge Simon- 
ton's decision, which it is not necessary to repeat here. There was a 
rehearing; and on 15 June,  1897, Judge Simonton, adl~er ing  to the 
position that  the mode of sale was within the discretion of the court, 
affirmed his former ruling, Among the reasons giveu for this mode of 
sale mas tlie passage of an  act amending section 698 of The Code. (Sec- 
tion 698 provided that  a corporation created by or in con~iequence of a 
sale or conveyance of corporate property under a deed of trust should 
succeed to the franchises, rights and privileges of the first corporatioil; 
and the act of 1897 provided that  the purchasing corporation should 
succeed to such rights, privileges and franchises only in 2ase the first 
corporation (railroad) was sold as an entirety. Public Laws 1897, ch. 
305.) F rom the decree of the Circuit Court there was an appeal to the 
United States Circuit Court of Appeals, and the decree a.3pealed from 
mas affirmed on 3 May, 1898. Low .c. RlacX-foul, 87 Fed. Rep., 392. 
(Quotation omitted.) The  effect was to direct the sale of the property 
of the Cape Fear  and Yadkin Valley Railroad Company a:; an entirety, 
thus giving effect to the act of 1897. 

The commissioners appointed under a decree of the Irnited States 
Court sold the property, a t  Fayetteville, on 29 December, 1898, and, as 
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reported by the coniniissioners, H. Walters, V. F. Sewcomer, Mitchell 
Jenkins, and Warren G. Elliott became the purchasers, a t  the price of 
$3,110,000, with $15,000 additional for the equipment. The  purchasers 
were officers of the Wilmingtoii and TVeldon Railroad C'oinpnny (now 
~i t la i i t ic  Coast Line), and a t  their request the commissioners, on 31 
January,  1899, executed a deed for the property as an  entirety to the 
Atlantic and Yadkin Railway Company. This company was incorpo- 
rated by an  act of the General Assembly ratified on 23 February, 1899, 
the preamble reciting that  in the deed corir eying tlie property to them, 
and other\cise, under the statutes of the State, the purchasers had 
declared themselves a corporation by the name of the Altlantic arid 
Yadkin Railway Company, having elected officers and performed other 
acts as a corporation. (Excerpts from act omitted.) 

I t  is alleged that  oil 13  Nay,  1899, the directors of tlie -1tlantic :md 
Yadkin Railway Conipany, contrary to the provisions of its charter and 
in violation of the decree of the Federal C'ourt, undertook by rcsolution 
to dismember the property of tliis rompally, formerly o~vned by the 
Cape Fear  ant1 Yadkiu 'l'alley Railway Cornpaiiy, by selling and con- 
veying to the Wilmingtoii and Weltlon Railroad Company, hosc namcx 
had then been changed to tlie Atlantic Coast Lirie Railroad Company, 
that portion of tlie Atlantic a i d  Padkin  Railway Conlpa~ly lying east 
of Sanford and extending through Fayetteville to Wilnii~igton, and 
from Fayetteville to Bennetts~il le ,  South Carolina, inclucling the lease- 
hold estate of the Bennrttsrille dirisioii. The  rcsolution is niatle a part 
of the complaint. The Souther~l  Rnilnay Company acquired all the 
stock of the -1tlantie and Padkil l  Rai l~vay Compaiiy, ~ n t l  by virtue 
thereof became tlie onner of all that part of tliis railroad lying bctn-eel1 
h lou~ i t  Airy ant1 a designated point in Sanford, inclutliilg all branches 
and sidetraclis betwee11 these f r m ~ i n i .  I t  is alleged that in this way the 
disiilembermeiit of the property was brought about. 

I n  1013 the General ,1esenibly passed a rcsolution recitiilg the alleged 
dismeriiber~ne~lt of tlie Atlantic and Tadkin Railway Compa~ly,  tlirect- 
ing the Corporation C'omniissioli to inrestigate any matters pertaining 
to a sale of ariy part of said road to the Wil~nirigton and Weldon Rail- 
road Company and to tlic Souther11 Railway Compaliy, and er~ipowcring 
the commission to subpccna and exan i in~  witnesses and to cause the pro- 
duction of books and documents. I'ursumt to this resolution, the corn- 
mission hegall an iiircstigation on 8 Septeinber, 1913, arid csaniined 
H. Walters, one of the purchasers iianied abovc, who tc~tifictl as set 
forth in Exhibit D, which is attached to the complaint. This was tlie 
first communication, concerriing the sale, made to any board or body 
representing the State. (Excerpts from testimony of Walters omitted.) 
I t  is alleged that the said purchase a i d  dismemberment of the property 
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of the Cape Fea r  and Yadkin Valley Railway Company was contrary 
to lam, was conceived in fraud and for the purpose of evading the decree 
of the court, which authorized the sale of said property as an entirety, 
deceiving and misleading the  Legislature of the Sta te  of S orth Carolina, 
and evading the act of 1897, chapter 305, for  the purpose of committing 
and working a great injury to the people of the Sta te  of 1 orth Carolina, 
and especially those people living in the sections of the mid State trav- 
ersed by said road. I t  is alleged that  the acts of the Southern Railway 
Company and the Wilmington and Weldon Railroad Corrpany, through 
its officers and agents, constituted a conspiracy to violat,: the antitrust 
lams of the United States and to violate the laws of the Sta te  of North 
Carolilia; that  the  said deed of the Atlantic and Yadkin Railway Com- 
pany to the Wilmington and Weldon Railroad Company wu fraudulent 
and contrary to law, and was executed in  violation of the laws of this 
Stat(.; that  the same is void and should be surrendered and canceled, 
and the said property formerly composing the Cape Fear  and Yadkin 
Valley Railway Company and purchased by the Atlantic and Yadkin 
Railway Company should be operated and its franchises enjoyed as an 
entirety. Following is the prayer for judgment: 

"Plaintiff prays that the deed dated 13  Nay,  1899, b,y the Atlantic 
and Yadkin Railn-ay Company to the Wilmington and Wt~ldon Railroad 
Con~pany  or the Atlantic Coast Line Railroad Compary be canceled 
and all of the property conveyed therein be surrendorc~d to the said 
,Itlantic and Yadkin Railway Company; for the costs of this action, to 
be taxed by the clerk of this court, and for such other and further relief 
as the plaintiff may be entitled to, a t  law or in equity." 

I n  1923 the Legislature adopted the following resolution: "That the 
Attorney-General is hereby authorized and empowered and directed to 
proceed without delay, and report progress to Governor and Secretary 
of State, to institute such action or actions as may be desirable or neces- 
sary to disso11.e the  alleged illegal dismemberment of said road, i n  order 
that  it may be restored as a continuous east and west line, as contem- 
plated by the Sta te  in the granting of original charter." Iles. 47, p. 641, 
Laws 1923. 

The action was brought in pursuance of this resolution. 
Each defendant filed a separate demurrer to the complaint, and in 

each deinurrer a re  assigned substantially the following g rmnds  : 
1. The  complaint shows upon its face that  James S. hCanning is not 

the real party in interest, etc. 
2. I t  does not appear from the allegations of the complaint that  either 

the named plaintiff or the Sta te  of Nor th  Carolina has ~ n y  interest in 
the alleged cause of action attempted to be set up  by the complaint. 
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3.  The  cornplaint does not allege any facts showing any violation of 
law or public policy of the Statc, but on the contrary alleges facts show- 
ing authority under the lan- of Sort11 Carolina for the doing of all the 
acts complained of therein. 

-2. The  complaint does not set up  any facts n-hich show or tend to 
show that  "the said purchase and tiisrnembernlent of the property of the 
Cape Fear  and Padkin  Valley Railway Conlpany was contrary to law, 
\$as conceived in fraud mid for the purpose of evading the decree of the 
court which authorized the sale of said property as an  entirety, t1ecei~- 
ing and rnisleacling the Legislature and evading the act of l 89 i ,  chapter - 

303, arid of corrimitting a i d  working a great illjury to tlie people of the 
Stat?, and especially those people living in the sections of the Statc 
traversed by said road." 

5. The  complaint does not allege any facts which tend to show a con- 
spiracx to violate ally law of the State or the United States. 

6. I t  appears from the complaint that  the plaintiff is attempting to 
sue in the Superior Court on behalf of the State, through its Attorney- 
General, to enforce the provisions of the antitrust laws of the Cnited 
States, being an  act of Congress of 2 July,  1800, ant1 the aaid action 
can only be brought in the name of the United States, through the 
Attorney-General of tlie United States and in the United States Court, 
and this court has no jurisdiction of the subject-matter of said action. 

7. The  complaint shows that  the railroad referred to is operated in 
interstate commerce, and it is not alleged that  there has been obtained - 
from the Interstate C'ornmerce Comrnissio~~ of the United States, as 
required by paragraph 18 of section 1 of the Iritrrstate Cornmerce ,\ct, 
as amended, a certificate that the present or future public con\enience 
and security require or will require the acquiring and operation by the 
Altlantic and Yadkin Railway Conlpar~y of that  part  of the old Cape 
Fear  and Yadkin Valley Railway Company, now owned and operated 
by the Atlantic Coast Line Railroad Company. 

8. The  complaint does not allege that  the Interstate Cornmerce C o n -  
niission of the United States has, after a hearing, as required by s~ 
tion 8 of the Interstate Commerce Act, a p p r o ~ e d  and authorized the 
acquisition by tlie Atlantic and Yadkin Railway Company of that part  
of the Atlantic Coast Line Railroad Company which was formerly the 
Cape Fear  arid Yadkin Valley Railway Company, lying to the east of 
Sanford. 

9. I t  appears from the complaint that  the granting of the relief 
prayed for therein would inrolve the merger of that  par t  of the old 
Cape Fear  and Yadkin Valley Railway Company east of Sanford with 
the railroad owned by the Atlantic and yadkin Railway Company, and 
the complaint does not allege that  such merger has been authorized or 
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approved by the Interstate Commerce Conimission, as r~?quired in case 
of interstate railroads by the Transportation of 1920, amending 
section 5 of the Interstate Commerce Act by adding thereto paragraphs 
4, 5, 6, 8, by which Coilgress has taken exclusive juric;dictioil of the 
merger of railroads engaged in i i~terstate commerce, and under which 
110 consolidation may be made, except upon approval of the Iuterstate 
Commerce Comliiissioii, as therein p ro~ ided .  

10. The plaintiff has not s h o ~ r n  good fai th and due ddigence: 
( a )  Fo r  that  i t  appears from the allegations of the complaint tha t  

the Cape Fear  and Yadk i i~  Valley Railway Company was sold under 
foreclosure proceedings, as directed by a decree of the C rcuit Court of 
the United States for the Easter11 District of North Carolina, which 
sale was confirmed by an order of said court in Decemker, 1898, from 
which an  appeal mas taken, and said decree of sale Was confirmed by 
the Circuit Court of Appeals of the United States for the Fourth Cir- 
cuit, on 6 May, 1899, and it does not appear that  any action or pro- 
ceeding was instituted by any party to said decree, or any person what- 
soever, or by the State of North Carolina, or the Attorney-Ge~leral of 
North Carolina, unti l  May, 1923, although i t  appears from the com- 
plaint that  the General Assembly of Kor th  Carolina of 1913, by joint 
resolution, authorized an  investigation by the Kor th  Carolina Corpora- 
tion Commission of all matters pertaining to the sale of z ny part  of the 
Atlantic and Yadkin Railway Company to the Wilmington and Weldon 
Railroad Company and to the  Southern Railway Company, and tha t  
such investigation was had and all of the information in possession of 
this defendant, and other parties, concerning the sale of the Cape Fear  
and Yadkin Valley Railway Company and the sale of that  portion of 
the same by the Atlantic and Yadkin Railway Cornpari!~ lying east of 
Sanford, North Carolina, was then obtained aud made known, and this 
defendalit avers, therefore, that  there has been such gross laches as 
~ rou ld  bar and estop the plaintiff from now maintaining this action. 

(b)  Fo r  that  it appears from the allegations in the c~omplaint that  
the purchasers of the said Cape Fear  and Yadkiil Valley Railway ('om- 
pany a t  said foreclosure sale acquired title to said propcrty under and 
in strict conformity with the terms and provisions of said decree of the 
Circuit Court of the United States and of the statutes cf the State of 
S o r t h  Carolina, and said line of railroad and property taken was legally 
vested in said purchasers and their successors in title, including the 
defelidant, as set out in tlie complaint, and that bonds secured by mort- 
gages upon the said property were issued and sold to t'le public, and 
additions and betterments placed upon the said property, and the rights 
of third parties have interrened, and i t  does not appear that  any action 
was instituted by tlie *4ttorney-General of North Carolinrt, or the State 
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of North Carolina, or any other person or persons, until 1928, although 
investigation was made under the direction of the Legislature of North 
Carolina in 1913 arid all of the facts in connection with said transaction 
obtained by the Corporation Conimissioil a t  that  time, during all of 
which long time this defendant and its predecessors in title arid tlie 
holders of said bonds so placed upon said property have been in the 
erljoynient of their rights acquired under aiid through said decree, and 
the mortgage foreclosure sale, a d  the acts confirmatory thcreof, and 
tlie mortgage bo~ids issued thereon, and this defendant says that plaintiff 
has been guilty of such gross laches as would bar him from maiiitai~iiiig 
this action. 

Thp Atlantic Coast Line Railroad Company demurred oil the follom- 
ing additional grounds : 
11. The relief prayed for is the cancellation of a deed from the Atlan- 

tic aud Yadkin R a i l r a y  Company to the Wilmington and Te ldon  Rail- 
road Company and the surrender of the property conxeyed by the 
Atlantic and Yadkin Railway Company, and the complaint contains no 
prayer requiring the Atlantic and Yadkin Railway Compa~iy  to rcturli 
to the Atlantic Coast Line Railroad Compaay or the JVilmiilgton arid 
Weldon Railroad Company the consideration paid by those conlpaiiies 
to the Atlantic and Yadkin Railway Company for t h ~  railroad property 
conveyecl i n  said deed, which is sought to be canceled, and there is no 
offer i n  the complaint or1 the part of the plaintiff to place the purchaser 

12. I t  appears from the complaint that  the court is without jurisdic- 
tion of the subject of the action, so far  as there may br involrecl any 
violation or departure from the terms of the decree of the Circuit Court 
of the United states, in that  i t  appears therefrom: 

( a )  That  the sale was made pursuant to and in conformity with the 
terms of said decree conreyir~g said property as ail entirety. 

(b )  That  the said sale mas submitted to, corisidcred by, and corifirmed 
by the said United States Circuit Court. 

(c)  That  said sale and conveyance, made pursuant to said decree, 
were specifically confirmed and ratified by the General I\sscmbly of 
North Carolina, aforesaid. 

13. The  Southern Railway Company demurred on the further ground : 
The  complaint does not allege any facts uhich  show any such interest 
of this defendant as to make it a proper party to the controversy. This 
defendant is not a necessary party to a complete determination of the 
questions involved. The complaint does not, therefore, state a cauqe of 
action against this defendant. 

At  the hearing the lower court sustained the demurrers and each of 
them, and dismissed the action. The  plaintiff excepted and appealed. 
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Pending the appeal the General Assembly, a t  the Special Session of 
1924, adopted a joint resolution in reference to the Atlantic and Tadkin  
Railway Company, and appointed a committee to investigate the mat- 
ters therein referred to. B y  permission of the court, the committee filed 
a supplemental brief, which was considered in connection with the other 
briefs filed in the cause. 

Attorney-General Manning,  Assistant Attorney-General S a s h ,  J o h n  
D.  Be l lamy,  J .  Lathrop illorehead, and A. L .  Brooks for p l a i n t i f .  

George B .  El l iot t ,  V .  E.  Phelps,  X u r r a y  Allen, and Thornas TB. Davis 
for the At lant ic  Coast Line Eailroad Company .  
S. R. Prince and X a n l y ,  Henclren B W o m b l e  for the At lant ic  and 

Y a d k i n  Rai lway  C o m p a n ! ~ .  
L .  B. Jeffries and W .  B. S n o w  for the Southern  Rai lway  Company .  

A ~ a a r s ,  J. The  Attorney-General is authorized to brillg an  action in 
the name of the State against a corporation for the purpose of annulling 
its charter on the ground that  it was procured by fraud or the conceal- 
ment of a nlatcrial-fact by the persons incorporated, or by some of them, 
or by others n i t h  their knowledge or consent. H e  may bring such action 
for the purpose of a~mul l ing  the existence of a corporation, other than 
municipal, when such corporation offends against the act creating, alter- 
ing, or renewing it,  or violates any law by which it h i s  forfeited its 
charter by abuse of its power, or has forfeited its pr i~ i leges  or fran- 
chises by failure to exercise its powers, or has done or cniitted ally act 
whirh an~ounts  to a surrender of its corporate rights, privileges, and 
franchises, or has exercised a franchise or privilege not conferred upon 
it by law, or when i t  has done certain other acts not germane to the 
present investigation. C. S., 1187. 

The  plaintiff's argument, a t  least in part, is predicated on the theory 
that  the action is prosecuted under this section to p r o a r e  a forfeiture 
of the charter granted by the General Assembly to th3 Atlantic and 
Yadkin Railway Company; but the defendants comba, this position. 
They contend, as alleged in the complaint, that  the actior was instituted 
pursuant to the resolution adopted-by the General Assunbly of 1023; 
that the object therein contemplated is merely to set aside the alleged 
illegal sale of a par t  of this company's property; that  the allegations 
of the complaint are addressed to this purpose, and that  the relief 
prayed is  the cancellation of the deed executed on 13 May, 1899, by the 
Atlantic and Yadkin Railway Company to the Wilmington and Weldon 
Railroad Conlpany. The defendants urge the further argument that 
the action is not i n  the nature of quo warranto;  that  it  does not relate 
to the usurpation or unlawful exercise of a franchise; aid that  neither 
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the plaintiff nor the State has a legal or justiciable interest in the cause 
of action set u p  in the complaint. 

A11 these divergent contentions need not now be considered, for the 
defcndants take certain positions which, if sound, xi11 render unneces- 
sary our detcrminatior~ of ally question relating to tlie parties in interest 
or to the form of the action. Two of the propositions ~ ~ l i i c h  the defend- 
ants undertake to niaiiitain are  thrse: (1) The  sale of a part of the 
Lltlantic arid Tadkin  Rai luay C 'onipa~~y to the TTTilmington and Weldon 
Railroad Company n a s  autliorized by law and is therefore valid. 
(2)  The plaintiff has not shon-11 good fai th and reasoilable diligence, and 
is estopped by lar l~cs  from maintaining this action. Each proposition 
nil1 be considered in its order. 

The  act incorporating thc AItlantic and Padkin  Rai lnay Company is 
made a par t  of the complaint. So  likewise is the resolution adopted 
both by this corupany, a i  scllcr, and by the Wilmington and Te ldon  
Railroad Company, as purchaser, in reference to the sale of that part 
of the system lying to the east of Sanford. The  charter of the Atlantic 
aiid Padkin  Railn ay Company has this section : ('The said conipany 
shall harcj the right to consolidate n i t h  any other railroad comlm1y 
organized under the Inns of this State n i t h  nhich  i t  may connect, 
directly or indirectly, on such terms and conditions as may be agreed 
upon by and bctneeri tlie stockholders of this and any other such coni- 
pariy: Prorirlcd, that any corporation or company consolidated under 
the pro~iqions of this act shall be a domestic corporation and subjwt to 
tlie l ans  and jurisdiction of North Carolina." P r i ~  atc Laws 1899, ch. 
9'3, see. 6. The  resolution referred to, hereinafter set out, embodies a 
part of the act of 1899 (Private Laws, cli. 103) amending a former act 
(Pr iva te  L a n s  1893, ch. 284), nliicli authorized the consolidation of the 
Wilniington and TT'eldon Railroatl Company with any other r:rilroad 
company n i t h  which it was dircctly or indirectly corinectcd. 

I t  is o b ~  ious, then, that  the inmietliate question is whether the General 
.\ssenibly, by the passage of these s r ~ e r a l  acts, authorized the Atlantic 
and Tatlkiri Railway Company to sell aud the TT'llrningtori and Weltlon 
Railroad Company to purchase tlie property described in the resolution 
and in the deed nhich n a s  executed in puriuaiice of it.  

On several grounds the plaintiff denies that the Legislature corif~rred 
such authority, or a t  any rate denies the efficacy of such alleged grant  
of power. H i s  first position is that  thtse private acts are void, because 
they purport to authorize a single railroad conipany to purchase, in 
whole or in part, all the connecting lines within the State, or any of 
them; that  such pretended grant of power is against public policy, con- 
t rary  to the common law and the bill of rights, and invalid as an unlam- 
ful  attempt to suppress competition. 
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I'retermitting the cluestion whether an act of the General Assembly 
should be construed as  against public policy or the common law, we are 
not disposed to controvert the force of an  argument bared as a general 
rulc 011 tho grounds assigi~od by the plaintif?; but we do not undcrstzuid 
that tlie Legislature granted to the Wilniington and Mreldon Railroad 
Company the extensive and s~veeping powers attributed to it in the 
plail~tiff's brief. Thc  right to cor~solitlatc or merge its railroads with 
others and to buy or lease other railroads may not be c~xercisetl by the 
company in its unrestrained discretion; for such consolidation or merger 
and such sale or lease may be nlatle with or by those rai lrmds only nhich 
are authorized by the Legislature to makc such consolidation, merger, 
sale, or lease. I t  may reasonably be presumed in  these circun~stances 
that the General Assembly, which has the power to grant or withhold 
the right, will neither permit the creation of a mono pol^ nor authorize 
nor approve an  act which would be illegal or against public policy; for 
the Legislature, out of due regard for the public welfare, may declare 
that the charter of a corporation shall not be used for the purpose of 
stifling conlpetition and building up monopolies. l ' ~ ~ ~ s a 7 1  I ? .  ( h a f  
S o r t h c m  R a i l ~ c a y  Co., 161 l2. S., 646; 40 Law Ed., 833, 848. I n  any 
event, we think such apprehended danger is not inhe:-ent in the act 
under wllich the sale is alleged to have been made, or that  the act is 
reasonably susceptible of the construction insisted on by tlie appellant. 

The  plaintiff further contends that  i n  the enactment of chapter 105 
of the Pr iva te  Laws of 1899 it mas not the purpose of thc L~g i s l a tu r r  
to sever the Atlantic aud Yadkin Railway, but to a u t ~ o r i z e  the Wil- 
mington and Weldon Railroad Compally to purchase t onnecting lines 
within the State in order to establish an unbroken system between Vir- 
ginia and South Carolina. On the hearing bcfore the Cclrporation Con]- 
mission, H. Walters, one of the purchasers a t  the con~rnissioners' s a l ~ ,  
testified substantially that  the bill was originally intended by the pur- 
chasers to accomplish this purpose. I t  is co~~tended,  therefore, that the 
act should be given oulg such meaning as the purchaser?, who procured 
its passage, had in mind-that is, authority to purchase the Norfolk 
c o n ~ w t i o n ,  a part of the Petcrsburg Railroad, a part of the TITilnlinqtol~. 
Columbia and Augusta Railroad, and a part of the C h w a ~ v  and Sillis- 
bury Railroad, but no others. 

I t  is elementary learning that neither the purpose nor the opinions of 
those who are not members of a legislative body can be regarded as an 
appropriate source from which to discover the meaning of a legislatire 
act. I n  L7nited S t a t e s  v. F w i g h t  .Association, 166 U. S., 290; 47 Law 
Ed., 1007, 1020, i t  was held that even debates iu C'ongress may not be 
resorted to for this purpose, the reason being that it is impossible to 
determine with certainty what construction was put upon an act by the 
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members of the legislatire body that passed it by resorting to the 
speeches of the indiridual mernbers. Those who do not speak may iiot 
agree with those who do, the result being that  the o n l ~  proper n a y  to 
construe a legis la t i~e  act is to construe the language used in the act. 

The  statute must be rc,garded, not as the creature of the purcliascrs, 
but as the will of the Legislature, and its meaning must be ascertained 
by applying the ordinary principles of statutory construction. The  
object of judicial interpretation is to determine the legislative intent, 
and, to tliis end, words s11odd generally be giren their popular meaning 
if they have iiot acquired a mcaning nliich is techniical. I t  is only 
n-lien tlle ternis of a statute are an~biguous or of doubtful co~lstructioii 
that the courts rnay cxercise the poncr of controlling the lnllguagc in 
order to give effect to what they suppose to ha re  been the real intention 
of the Iawmalrcm. I f  the language is not ambiguous a r ~ d  the intent is 
plain, there is no reason for resorting to external circumstalices as an 
aid to interpretation, for in such case there is really no ground for 
construction. W e  must therefore ascertain the iiiteiition of the General 
Assemhly from the language of the actb, and iiot from tlle nisli or 
interition of the purchasers n h o  were iliterested ill the legislatiol~. Entl- 
lich Interpretation of Sts., chs. 1 and 2 ;  Lenis' Sutherlantl St. Con., 
sec. 363 e f  seq.; C~~ztecl  States 1%. Fwzghf  dssn., szrpiu, Sfuilrlurrl Oil 
Co. 1 % .  ZTnited States, 121  U. S., 1 ;  35 Law Ed., 619;  117/1tffor11 I . .  Ins. 
C'o., 163 S. C., 223;  Highuay C'onz. I > .  T'ai-ncr, 181 K. C., 42. 

That  part  of the statute nliich is ilrcorporatetl ill the rcsolutlon 
referred to and made a part  of the complaint follons: 'LAlutllority is 
hereby giren to the TVilmington and TITeldon Railroad Compal~y to con- 
solidate or to merge its railroatls with, or to buy or lease the railroad or 
railroads of any other railroad compaliy n i t h  ~vhich i t  may coriliect, 
either directly or illdirectly, organized under the l ans  of tliis State or 
of any adjoining State which, under the Inns of thii: or such o t l~er  State, 
may l i a ~ e  power to consolidate, inergc, sell or leasc it, road;  and any 
such other conlpaily shall liave t h ~  riglit to coiisolitlat~, merge, sell or 
leasc its railroad, in wlioIe or ill part, \\it11 or to the TTilmi~~gton a r d  
T17eliloii Railroad Company; and such consolitlation, mergcr, sale or 
lease rnay he made I)et\recri the Tilmington aiitl Weldoll Railroad Com- 
pany and any o t h ~ r  such ~ o r n p a l ~ y  up011 such terms and coliditions a$  
may be agreed upor1 by a majority of the stockholders of each corpora- 
tion entitled to ro te  at all stockholders' meetings." P r i ~ a t e  Laws 1899, 
ch. 105, see. 1. 

This anlcndatory act was ratified on 24 February, 1899, the clay after 
the Altlantic arid Padkin  Railway Company was iilcorporated aild 
authorized to coilsolidate n i th  any other railroad conipmy orgaliized 
under tho laws of this State mith which it was directly or indirectly 
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connected. The  Wilniington and Raleigh Railroad Company, after- 
wards the MTilrriington and Weldon Railroad Company, was organized 
under the laws of S o r t h  Carolina. Laws 1833-34, ch. 7 5 ,  Private Laws 
1593, ch. 100. The  Legislature is presumed to have liatl k~lowletlge of 
the direct physical colniection of the selling and purcllasii~g roadq, of 
the purpose and scope of these acts, a d  of the lcgal effl-ct of the pro- 
visions authorizing a sale, lease, merger or consolidation by or wit11 the 
connecting lincs; and if it  authorizecl the sale i11 qucstion, its illtelltion 
to do so must be conclusively presumed. 

Did these statutes authorize a sale of the property to the Wilmington 
and Weldon Railroad Company? 

The  plaintiff co~ltentls they did not;  that to support the sale tlie 
defendants must show, not o ~ l y  that the purcliasing company was 
authorized to buy, but that  the selling company mas also expressly 
vested with povcr to sell. This  proposition is upheld ill rlr1:anscrc 7.. 

Choctaw ct? X. R. Co., 134 Fed., 106, cited by the plaintijf, but the case 
does not decide the poiut before us, because the act of Congress there 
reviewed related esclusively to the right of purchase, nclt of sale, and 
the State law authoriziiig the sale prcsenteil no Federal question and 
was not considered. Xor  do wc coilstrue tlw remaining cases cited by 
the plaintiff as conclusive upon this qucstion. 

I t  may be deemed the established doctrine, l lowver,  that  these cor- 
porations a t  tho time of the sale had a right to exercise 011 y such powers 
as had been expressly conferred upon them by the General Assembly, 
either in the acts creating tlicnl or in subsequent legislalion, and such 
implied powers as xwre necessary to enable them to use the powers 
expressly granted. Oregon Rai lway  v. Oregonian Rai lway ,  130 IT. S., 1 ; 
32 Lam Ed., 537; [I'hon~as 2;. Railroad Co., 101 U. S.,  7 1 ;  25 Law Ed., 
950; Vie tor  T .  X i l l s ,  148 X. C., 107; llarcelio c. Hapgood, 118 S. C., 
712; TViswall v. Plank  Road Co., 56 S. C., 153. Th.  meaning is, 
they had tlie power by implication to do whatever via. necessary to 
carry into effect the purposes of their organization, unless the particular 
act was expressly prohibited; but as the contested sale was not cssclitial 
to the original purposes of either organization, we n ~ u s t  ascertain 
whether it was consummated by virtue of authority e x p r e d y  confcrretl. 

Conceding that  such authority was necessary, we are of cpiniou it need 
not have been conferred exclusively by an express amendment of the 
charter of the selling corporation. I t  is sufficient if the power was 
granted, though not by way of amending the charter. The  important 
thing is  the grant  of power, not the mode in which the power is granted. 
Ferguson v. U e r e d i f h ,  1 Wall., 25;  17  Law Ed., 604; Ashley c. R y a n ,  
153 U. S., 436; 35 Law Ed., 7 7 3 ;  Vicksburg u. Vicksburg Waferzuorks, 
202 I?. S., 453; 50 Lam Ed., 1102; Spencer u.  R .  R., 137 S. C., 107. 



N. (2.1 F A L L  T E R M ,  1824. 661 

We concede further that a grant  of power by the State is ordinarily to 
be construct1 strictly against the grantee, and that  notlliiig will he pre- 
sumed to pass unless it he expressed in clear and unainbiguous laliguage; 
hxt it should not be so construed as to defeat the manifest intention of 
tlle Legislature. Yearsctll c. Great ,I7ort7/ern R?/. Co.,  supra; Black u. 
C u m 1  Co., 22 ATT. J. Eq., 130. 

r > I h e  Legislature, as \ve interpret the statute, not only gave to the 
purchasing corporation the right to buy, hut  wsted in the selling cor- 
poration the poncr to malie the salt. -1 statute similar to the one under 
considtration x i s  construct1 hy this Court in Spenccr I ) .  R. h'., supra. 
'Tlwre it appearcd that  the Legislature had granted the Seaboard -1ir 
Line Railway the right to cxcrcise the follo~ving powers: "With the 
appro\ a1 of tv o-tllirtli: in amount of its stoclrholclers, given a t  any 
anilual meetiiig or a n l c s t i ~ ~ g  .pecially callcd for that  purpose, or a 
meeting at nhich all the sharrs of capital stock are  represented, in per- 
son or by proxy, it may from t h e  to time lease, use, operate, consolidate 
~vi th ,  or purchase, or othrrwisr acquire, or bo leased, used, operated by 
or consolidated v i t h  the Seaboard and Roanoke Railroad Company and 
any railroad or transportation company now or hereafter incorporated 
hy tlie la\ \s  of tlie United States or any of the States thcreof, whether 
such company he formed by the consolidation of other companies or 
not;  and from time to time it may consolidate its capital stock, property 
and franchises, hy change of name or otherwise, ~ v i t h  the capital stock, 
propcrty and franchises of any other such railroad or transportation 
company, upon such terms as may be agreed upon by the respective 
companies, poncr being hereby granted to any railroad or transporta- 
tion company or con1p:mies now or hereafter incorporated by or under 
any act or acts of the Gcneral Assembly of tlle State of Korth Carolina, 
~ v i t h  the appro7 a1 of a ruajority in amount of its shareholders, respect- 
ircly, givcil a t  a lnerting specially called for such purpose, or at which 
all the shares of capital stock are  represented, in person or by proxy, to 
makc and carry out such contracts of consolidation or lease, sale, 
or other method of acquisition or disposition." Private Laws 1901, 
ch. 1GS. 

One of tlle questions for decision n a s  whether this act conferred any 
authority upon the Seaboard ,lir Line Railn-ay Company to  consolidate, 
merge n i th ,  or purchase from any railroad other than the Seaboard and 
Roaiiolie Railroad Company, which v n s  the only other company spccifi- 
cally named in  the act. 

Spcaking to this question, Nr .  Justice Conmr said:  "The plaintiff 
says that a careful analysis of chapter 168, Private Lams 1901, fails to 
show that  any authority is conferred upon the Seaboard L4ir Line Rail- 
Tray Company to consolidate, merge with, or purchase from a n  other 
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railroad than the Seaboard and Roanoke Railroad Company; that  the 
statute conferring such extraordinary power upon railroad corporations 
should be clear and explicit, leaving nothing to construction and doubt. 
Why that  single corporation should have been named in conferring tlie 
power, and other railroad companies referred to in general terms, does 
not very clearly appear. We think, however, that  by a f i r  and reason- 
able interpretation of the language of the act the Ra1ei;li and Gaston 
Railroad Company is included anlollg those companies with which the 
Seahoarcl A\ir Line Company is empowered to consoliciate-'and any 
railroad or transportation company now or hereafter incorporated by 
the lams of tlie United States or any of the States thereof.' I n  con- 
ferring power upon other companies to consolidate, tlie language is 
equally comprehensive-'po~ver being hereby granted to any railroad or 
tralisportation coinpanx or companies now or hereafter ir~rorporatctl by 
or under any act or acts of the General Assembly of the State of Sort11 
Carolina,' etc. The  Raleigh and Gaston Railroad Company certainly 
comes within this classification. I t  would seem to follow that  the other 
provisions of the act, unless otherwise expressed, must t e  construrtl as 
referring to all companies thus included in the class upon nliicli the 
power is conferred to consolidate. Any other constructioi~ would rc~rtlcr 
nugatory the power conferred. The  plaintiff next insists that 110 co~i-  
solidation can take place unless the power to so consolidate is expressly 
conferred upon both consolidating corporations. This proposition is 
sustained by the authority citcd. The  reasons therefor are mm~ifast .  
10  Cyc., 293. W e  t h i ~ i k  that  such power is conferred upon both corpo- 
rations. Chapter 168, section 1, expressly ronfers upoil the Seaboard 
Air  Line Railway Company tlie power, 'n i th  the approval of two-thirds 
in amount of its stockholders.' etc.. 'to lease. ouerate. colisolidate n i th ,  
or otherwise acquire.' etc. ,Is we have seen, the powtr is conferred 
upon tha Raleigh and Gaston Railroad Compai~y to enter into the con- 
tract of consolidation," etc. Sce, also, ( ' a m d e n  & d f l a n i  i c  Rai7roatl v.  
Jla?j's Landing,  7 At., 523, and J l a t f e r  P ~ o s p e c f  Park  R a i l r o a d ,  67 
N. Y., 377. 

T h i l e  not contesting the correctness of this decision. the ~ ln in t i f f  
u 

s ~ y s  that it does not apply to the instant case, because the purpose of 
the act therein considered was to establish a trunk system through the 
State, and the question of public policy was not discussed. Whether 
the purpose was to establish a trunk-line system does not clearly appear;  
but, however that  may be, the statute was given a judiciol construction, 
and that  is the matter with v-hich we are now concerned-not the 
alleged unlawful conspiracy, to which we shall hereafter advert. 

B y  the express terms of the act of 1899, authority was given the TITil- 
mington and Weldon Railroad Company to buy the r a i l r o d  or railroads 
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of a n y  other rai l road c o i ~ ~ p a n y  with ~ i l n c l i  i t  n-as directly o r  illdirectly 
c o ~ ~ n e c t e d ,  if tlle la t ter  \$as orgai~ized under  tlle lams of this  S t :~ te  aild 
authorized either t o  consolidate, o r  iricrgc, or sell, o r  leaie it8 r o a d ;  and. 
upoil sucli othcr conipa1iy n a s  confrrred t l ~ c  pou.cr to  sell itb road, i n  
\$hole or i n  par t ,  to tlie T \7 i l i l i i~~gt~ i1  :1iiil TT'c1ldo11 Railrontl C ' o i ~ ~ p a ~ ~ y .  
It noulcl seem not to atlmit of doubt t h a t  this  l a r~guage  is  broad eiiough 
to enibrace hot11 t h e  poncr  to  sell :111d the  p o n e r  to  buy. T h e  suggrstioil 
tha t  the  chartcr  of tlic A t l a ~ i t i c  a d  'l'adkin R:rilnlly au t l~or izcd  its 
co~~sol i t l a t ion  n it11 ai~ot l lcr  rai l road oiily as ail ent i rety is  11-ithout forcc, 
fo r  t h e  1)ovcr to c o i l d i d a t e ,  i n  nliolo o r  ill par t ,  n a s  g i x e ~ i  117 t h e  
Gciicral Alssenibly ill the  arneiltlcd charter  of the  T\Tili~iii~gtoii : I I I ~  TT'el- 
don Railxv:iy C 'o i~~pa i iy  ; am1 if t h r  pon cr n as  c o ~ ~ f c r r r t l ,  wc cai~i iot  
appro \  ci t h e  l)ropositioii tha t  t h e  deed for  the p a r t  of tlic roail to  tlie 
east of Sanford  slioultl be canceled on the  grouiitl t h a t  i ts  cxerut lol~ n:rs 
u l f  ra r i  rcs. 

011 behalf of t h e  p1:liiltiff ~t i~ also u r g d  tlint t h ~  defeildaiits, b j  
denlurririg, h a ~ c  adrnittcd al l  t h e  :rllegatioi~s of tlie c o i n p l a i ~ ~ t ,  one of 
nliicll is t h a t  the  inle of the  railroad \ \ a \  the  result of a f rant lulei~t  
coxquracy  to ex acie t l ~ c ~  S t a t e  al~cl Federal  statutes and  tlw tlciwc of the 
Fccleral court,  aiicl to deceivc tlie Lcg1.1aturc of Sort11 C'nrolii~n. Tlie 
paragraph  coiitai~riilg this  :~llegatioii :rpl)cars ill the  f o r ~ p o l l i g  ~ t a t e i ~ ~ ~ i i t  
of facts.  
,I dcniurrcr is  tlie forriial mode of t l i~put i i ig  tlic suficieiic~y i n  la\\  of 

t h e  plcatliiig to nl i ich it  p c r t a i ~ ~ s .  I t  a d l ~ i i t *  only such a~cr rnPnt4  n z  a r e  
n e l l  pleaded ant1 sucli i i iferei~ces :IS 111q bc d r a n l i  t l icrrfro~l l ,  but it  doe> 
not adniit  ally legal iiif(~rcrices o r  coi~rlusioiis of lnv t l l ~ t  i i i~ty 1)e nllcgccl. 
T e  illust tllercfore refer to  the  c o i ~ i p l a i ~ ~ t  ill ordcr to  tlctcwnll~c. t h e  
scope and  efl'ecdt of the  clrfc~l~tlaiits' acli~iis~loii,i. 131isZ oil Cotlc I ' l c~n~l i~~ps ,  
see. 418, c t  b e y . ;  C. S. ,  311; l ' ~ l c h a ~ d  1 ' .  ( 'om,, \ . ,  126  9. C., 9 O S ;  I1700tl 1 ' .  

l i incact l ,  1-24 S. ('., 303; Ollcs 1%. E ' u r ~ ~ i f ~ c v r  ( ' ( I . ,  173  S. ('., 342; l l i p p  1 , .  

D u p o ~ ~ t ,  182 S. C., 9 ; 1 1 ~ ~ 1 ~  r .  1111111t , 1 S;? K. V., 463 ; ~~1171111111 it. 1 \ - ~ 1 -  
mingfon, IS3 S. C., 257. 

Tlic tlccrrc rciitltwcl by J u d g e  S i i ~ i o l ~ t o i ~  applied e x c l u ~ i ~  ?ly to t l l ~  
foreclosure sale m ~ t l e r  the  i l c ~ ~ l s  of t rust  executed by the  ( 'al)c F c a r  ant1 
Yatlliili Valley R a i l n a y  ('oilipaiiy to tlic I ;ar i~i t rs  Lon11 :r11t1 'I'ruzt ('0111- 

paiiy, of S e w  1-ork, a i d  t h e  Mercant i le  Trus t  ant1 Deposit ('oiilpany, of 
Ealtirnore. F t r r ~ i r t r ,  L o a n  a d  T tx i t  C'o. 1 . .  C'. J'. LC IT. T 7 .  RIJ. C'o., 82 
Fed.  R., 3-24, 320 ; L o / ( ,  P. 1llacX f o x l ,  87 Fed .  R., 392. 1 ' 1 1 ~  dccree 
directed a salc ill i ts ent i rety of t h e  property tlescribctl in  these dcecls 
of t rust .  T h e  tcrms of this  decreo T\ e r r  c o n ~ p l i d  with.  Indeetl, tlie 
plaintiff allegcs that  t h e  property was sold a.s ail entirety, tha t  the sale 
n a s  colifirmcd, arid tha t  t h e  property was coiiveyetl by clced to the 
;Itlantic and  Yadkin  Rai lwax  Company.  
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As we discorer no sufficient allegation of fraud up to this point, we 
are nest to inquire into the trailsactioils betnceii the Atlantic and Yad- 
kin Railway Coinpany and the Wilniiligtoil :tiid Vclt lo~i Railroad Com- 

r 1 pm1y. l h e  plaintiff allcgcs that  in tlie early part  of llq, 1800, the 
directors of the former coinpaiiy, coiitrury to the pro~isioils  of its char- 
ter, and in riolatioii of tllc tlecrce of the Fedcral court ,  undertook by 
resolution to tlisnlcinbcr its 1)roperty l)g nlaliilig tlie salc to the otlier 
coinpalig. 

111 \\lint n ag tlie decree of tlic Federal court n as 7.iolatecl is not 
specifically allegetl. Judge Siiiiol~ton held that the nmle  of salt> was 
uliolly n i t l ~ i i ~  tlie discretioil of the court, hut his decrw, as n e  have 
seen, was coiifiiiecl to the matters ill litigation in the foreclosure suit 
a l d  (lid not purport ill ally nay  to control or regulate tlie cscrciac of 
p o w r s  by the purchasiiig coinpally. If the allegation ihoultl be con- 
strucd to memi that tlie purchasers a t  tlie foreclosure sal? contemplated 
tlie severance of tlie property acquircd by tlie Atlantic a i d  ITadkiii 
Ra i lnay  Company, tlic answer is that  tlic property was coin-eyed to this 
company in its entirety, as the decree required; and if the deed of tlic 
Atlantic a i d  Tadkin  Rai lnay Coinpaiig n a s  esecuted i i ~  pursuance of 
legislative authority, it canilot be deeinccl to have been esecuted fraudu- 
lently or in breach of tlie prorisioils contained in its ~ h a r t e r .  Tha t  
such authority was conferred n e  h n ~ e  alrcacly pointec out. As we 
uiiderstaiid the record, the allegation that  the Legislatur? was deceired 
is not sustninccl by tlic apparent facts. 

111 J l c ~ ~ i ? ) z o , ~  u. l ' a u i n g  Co., 1-12 N .  C., 539, 532, the Court said:  " l t  
is a fundaiiicntal rule of pleading tliat nlien a plain iff illtends to 
cliarge fraud lie rnust do so c1e:rrly ant1 directly, by cither settiiig forth 
facts which ill law constitute fraud or by c~liarging th: t conduct not 
frautfulei~t in law is reiideretl so ill fact by the corrupt or dishonest 
iiltcnt \\it11 which i t  is done." Lulzicr v. L ~ I I ) I ~ c ~  GO., 1'.7 S. C., 200; 
Gallolc-ay v. Goolsby,  176 S. C., 633; -1Ioffzc v. I l au i s ,  1,il N .  C., 237;  
U e a ? n a n  v. 1T'aid, 13.3 K. C., 66. 

W e  are assured tliat the learned counsel who prepared the complaint 
had ill ~iiilid this familiar principle, a i d  set forth the allegations relating 
to fraud with all tlie certainty and particularity that  he sources of 
their iiiforinntioii justified, and that  the want of more definite allega- 
tions cannot be attributed to oversight on their pa r t ;  but, after a11 
analytical esnmiilation of the record, the exhibits and the briefs, we are 
satisfied that  the complaint does not contain such definite allegations of 
fraud as demand the intervention of a jury. The demurrers do not ill 
this respect a t h i t  a cause of action. See Private Laws 1899, ch. 08, 
see. 2, ratifying the action of the purchasers and their associates; Reid 
v.  R. R., 162 N. C., 355; Satterfield v. Rindley, 144 PIT. C'., 455;  Bailey 
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v. Morgan,  44 S. C., 333; Goode z.. Hawkins, 17 N. C., 393; S m i t h  v .  
Greenlee, 13  S. C., 126; I I y c r  v. Richmond Trac t ion  Co.,  168 L-. S., 
471 ; 42 Law Ed., 547. 

The  second prol~osition is tliat the plaintiff is (~stoppeil by 1aclie.s to 
prosecute this action. 

Whatever the rule in other jurisdictions, it seems to he cstablisl~ecl 
that tlie doctrine cnlbodicd in the ancient maxim, " S u l l u n z  fonpzrs 
occurrit regi," obtains with us only in exceptional cascs. "The liniita- 
tioris prescribed by law apply to civil actiolis brought in the name of 
the State, or for its bcnefit, in the same n~anner  as to actiom hy or for 
the bcnefit of private parties." C. S., 420. Tlie Court has colistrutd 
this section to mean that  tlie maxim has been abrogated and is not in 
force in this State unlcss the statute applicable to or co~~tro l l ing  thc. 
subject otherwise provides. Fu7.man 7 > .  TimberlaX~e,  03  N .  C., 6 6 ;  
Threadgi l l  v .  Wadesboro,  170 K. C., 641. True, in  the t ~ v o  c a v s  of 
TTTi1nzington 2'.  C'ronly, 122 N .  C., 383, 388, there is apparently a con- 
trary ruling. TThetlier a distinction may not be found in tlic public 
policy of preserring the public reTenues ( in C'roniy's cnscs the collection 
of delinquent taxes), or in the statute controlling the subject, we I I C P ~  

riot decide; but i t  is nortliy of note tliat in neither of the cascs last 
cited is scction 420, supra,  referred to, and tliat the  contrary doctrine 
is expressly adhered to in Threadgill 's case, citing I l ' i lmingfon v. Crorzly. 
See, also, T i l l e r y  2%. L u n ~ h c r  Co., 172 N. C., 296. 

With respect to this question the plaintiff's position is that courts of 
equity, in applying the doctrine of laches, follo~v by annlogy the statute 
of limitations, and that  the defniclatlt's alleged misuscr, llonuscr, and 
usurpation of corporate povers constitute a continuing causc of action, 
to which no statute of limitations can apply. Independclitly of the 
statute of limitations, the doctrine of laches has existed since the bcgin- 
ning of equity jurisdiction. I t  r e ~ t s  upon the principle that nothing 
can call into exercise the poxers of a court of chancery but conrricncc, 
good faith, and reasonable diligence. T7igilatltibus, non d o ~ n z i e i z / z l i ~ ~ , ~ ,  
leqes s l ibvcniu~l t .  Wliilc the stalcricss of a dernand is a valid d(3fcme to 
the enforcement of a neglected right, tlicre is yet no absolute rule as to 
what constitutes laches, and in the strict sense no one decision constitutes 
a precedent for another. "Each case is to be determined according to its 
own peculiar circumstances. I n  other nords, the question of lachcs is 
addressed to tlie qound discretion of the chancellor." 2 1  C. J., 217; 
1 Story's Eq.  Jurisprudence, 71, 3 ibid.,  1972. 

The  final decision in tlie foreclosure suit was rendered on 3 31ay, 
1898; the sale of the Cape Fear  and Yadkin Valley Railway Company 
was made on 29 December, 1898; the sale was confirmed, arid the deed 
to the Atlantic and Yadkin Railway was executed on 31 January,  1899 ; 
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the act i~ icorpora t i i~g  tliis c o ~ i i p a ~ ~ y  and authorizing it:, co~lsolidntion 
with co~iliectil~g railroads organized u l~de r  tlie laws of tliis State was 
ratified on 23 February, 1S00; the act co~iferrilig upon tli s road and the 
TVilinil~gto~i and Weldon Railroad Company power to coiisolidate, ill 
nliole or ill part ,  was passed 24 Frbruary,  1800; a d  ill the early part  
of JIay,  1890, tlie resolutioi~ nu t l io r i~ i l~g  the sale of tlic property ill 
q~~es t io i i  n as acloptetl. 

I t  nil1 be iioted that  a period of twenty-four years pcssetl by bcforc 
this actioli was brought. I t  is t rue that, by virtue of a r e so lu t io~~  
:~dopted by the Geucral L\sscnibly in 1913, the Corporation Co~i imis s io~~  
was directed to inrestigate any ~ua t t e r s  pertailling to a sale of any part  
of tlie -\tlalltic and yadlrin Itail\\ ay, and tlie L\ttor~lcy-Ge~icr:~l I\ as 
authorized to bring suit if in his opi~iioli "an actiol~ t oultl likely bc 
riiai~ltained," or to request tlie L\ttor~icy-Genernl of tlie United States 
to briug suit 011 belialf of the G o v e r ~ i ~ ~ i c n t  for the pur lose of sctting 
aside the sale; and, thougli an investigation mas madtx, 110 suit n a s  
bro~lglit by tlie S ta te  or tlic Federal G o v c r m i c ~ ~ t .  Tcli ,wars el:rl)setl 
before tlie secoiitl resolution was adopted by thcl G e n e r ~ l  ,\ssembly of 
1020, autliorizilig tlie present action. The  sale of tlic l~roper ty  to t l l ~  
Wilmington and Weldon Railroad Corll1)any :mtl the pu ~cliasc. of stock 
by the Soutl ler~i  Railway C o l i i p a ~ ~ ~  are niattcrs nhicli r\.cic ~ I I O W I I  to tllc 
agencies of the Statc. Tlie dcfeiidniits' position that the prosccut io~~ of 
tlie nctioli is barred by undue delay would therefore sccrn to be fortified 
by strong reasoiiiiig; but if the co~iclusio~i n e  h a l e  renclictl up011 tlic 
first proposition is  correct-the coldusion that  tlie sale of the line cast 
of Sanford was authorized by In~r-there was no ulilan ful niisuscr, 11011- 
user, or usurpation on the part  of tlic dcfelldalits col l s t i tu t i~~g a cause 
of action to wllich tlie doctrine of laclics slioultl be licld to apply. I f  it 
were otlier~vise, tlie prosccutio~i of the action after sl call long delay 
should not commend itself to tlie favorable consideratiol~ of the Court. 
Spctxcer u .  R. R., supra;  A t t o r n e y - G e n e m l  1 . .  R. R., 28 N .  C., 4.56; I f i l l  
v. R. R., 143 R. C., 530; d r t ~ d l  2'. Ins. Co., 176 N. C., 6.52; Brat R c n -  
brouglt v.  Ins. Co., 145 N. C., 354; Soyes  on Intercorporate Rclatiolis 
( 2  ed.), see. 40. 

Our  disposition of the propositiol~s we l i a ~ e  t l iscuwd r ( l11 t1 (~  it 
umiecessary to comider any of the Federal questiol~s picsentetl by tlie 
complaint and argued at length in the briefs of coulisel. 
-1 careful a11d critical csamiiiatiori of the record COI vi11iw US that 

the judgme~it of the lower court slioultl be 
Affirmed. 

CLARI;SOK, J., concurring: 1 concur in the result rcached by JIr .  Jus-  
tice A d a m s  solely on the ground that  the plaintiff is estopped by laches 
to prosecute this action. 
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K e a r l y  a quar te r  of a ccntury has  elapsed since t h e  clisineliiherrilel~t 
took place arid before th i s  suit n a s  instituted. Iiiliocclit hoiltlliolclcrs 
a i d  others h a r e  acquired r ights  in  this  propcrty a s  tlisn~elilberctl. Tlie 
State ,  tlirougli i ts  taxing poner ,  has  r e c o g l ~ i ~ e d  the  cli~membcrnlcllt. 
T h e  sewranee  of this  cast ailtl west co~iiiectioli liar, 110 doubt, as rhargstl  
i n  th i s  case, norked  a great  i n j u r y  to tlic people of t h e  ssction of t h e  
S t a t e  through n h i c h  the  road operated as all ent i rr ty ,  hut the  loirg d e h y  
by tlie S t a t e  ill the c ~ s s c h o n  of its riglito, with ful l  knon letlgs of a11 tlii, 
f ac t s ;  t h e  security of prol)erty r ights  acquired by i i i~iorent  lioltlers of 
borids; tlie State ,  through i ts  taxing polver, l l a ~ i n g  recogliiztd all  tllcsr 
years  the  d i smcnlbc~mrl i t ;  tlie pliysical p r o ~ w r t y  hcilig ill the a r tua l  
a d r e m e  possession of the  ra i l road ;  the  interest of public order ;n~t l  t r a w  
quillity, require ciiligcnce i n  t h e  asser t io~i  of rights,  alitl courts of cqulty 
h a ~ e  a l n a y s  refused to enter tain staltl clainiq. 

T h e  autliorities ful ly  xcognizc  tha t  f roin the lapse of the, ul~ t le r  
facts  as  presented i n  this  casc, courts of equi ty refuse to  g r a n t  relief. 

T h i s  Court,  i n  SprinXle v .  I lo l ton ,  146 N. C., 266, sa id :  "The  s e w r i t j  
of property rights, the  peace of faulilies, and  the l~ul) l ic  vc l fa re  denlalid 
tha t  there must be a n  clld of lit igation. Courts  of equity 11nx c always 
uisely refused to entertail1 (stale claims.' " 

1. Courts--Jurisdiction-Eqnity-Trusts. 
Our courts, i n  thtl esercisc of their cvlnital1le lio\vcr. have sn[~trx.isory 

jurisclictiorl ill the atlmi~~istration of trust estatc~s, ant1 tlics trustc't. in 
cases of doubt arisin;: in the c!olusc, of his ;rtll~iil~istr:~ti~i~t of t 1 1 ~  t n ~ s t s  
inilmsed by the instrument, may rt~sort to the~n  for inhtru(.tioll. 

2. Same-Widow's nissent - Contracts - Trusts-Contingent Intwcst- 
and Error. 

Where a will provitles for an income to the \vi t lo~v,  and, anloll: other 
thiligs, for eoliti~igent interests to ulterior t:rl;ers. nlin@~.s, so111c of \\.horn 
arc  not i t h  esse, ap~~oin t ing  a trustce \\.it11 ~ ~ o \ v f ' r  to carry out thc2 pro- 
visions of the will, and all those who are to take upon co~~t inge~wy are 
not only rel~resented by the trustcac, hut by class rtlprrsc.ntatio11, :11id :1 

guardian llns Ijeen al)l~ointcd and is acting for all minor interests. both 
in csse and othcrnise : Held, the courts 11ar-(~ jnristlictio~l to 1 ) ; ~ ~ s  upor1 
the question as  to whether a contract made bet~veen the widow and 
another principal beneficiary, maki~ir: her an increased allo\v:nice in  roll- 
sideration that she will not dissellt from the \vill.   ill 1~ in tllc I~cst 
interest of all parties: and its action co~~firmiri: the contract a11d 111'~- 
serving the corpus of the estate for the administration of the trust iw- 
posed will not be disturbed on appc3al. 
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APPEAL by the guardian ad litem of infant defendants fr2m Shazu, J., 
at October Term, 1924, of &IECI;LEKBURG. 

TV. S. Alexander died leaving a last nil1 and testament in which he 
appointed the Commercial Sa t iona l  Bank of Charlotte a<; trustee and 
said bank and R .  A. Dunn as executors of his estate. D u m  renounced 
his right to qualify. After the will was admitted to probiite the bank, 
as executor and trustee, filed a petition in the Superior ('ourt for the 
1nwpo~e of asking the court's advice and instructions as to the proper 
administration of the trust estate and the approval of a clmtract made 
between the petitioner, the widow, and the chief residuary legatee. 

The  provisions of tlie will pertinent to the controversy are the follow- 
ing : 

"Item I .  I give, devise, and bequeath unto the Commercial National 
Bank of Charlotte, North Carolina (hereinafter called trustee), as 
trustee upon the trusts and for the uses and purposes hereinafter set 
forth and expressed, all of my  property and estate of m11:ltsoever kind 
and wheresoever situate, with full power and authority to sell, convey, 
mortgage, exchange, control, mallage, inrest, reinvest, and deal with 
the same and every par t  thcreof, and receive and collect the dividends, 
income, issues and profits thereunder, in as full and ample manner as I 
myself could do in my lifetime, for the use and benefit of my legatees 
and beneficiaries hereinafter named. 

"Item 11. I t  is my  mill and desire that  said trustee shall renew, 
extend, and pay off all of my indebtedness, according to t i e  best judg- 
ment and discretion of said trustep, dealing with the s lme  in such 
malinrr as will best protect my estate and aroid the sacmrifice of my  
property. 

'(Item 111. Out of the  dividends, inconie and profits of my estate, 
I direct illy said trustee to pay over to my beloved wife, Lillian F. 
illexa~ider, for and during the term of her life, an  annual income of 
six thousand dollars ($G,000), tlie same to be paid to hei. in monthly 
installments of five hundred dollars ($500) ." 

Items four and fire provide for the paynlent of annuities to Minnie R .  
Alexander and Ernestine B. Alexander for the term of heir natural 
lives, etc. 

"Item V I .  I t  is my will and desire that  my trustee shall segregate 
from my property and estate and hold and keep separate and intact 
sufficient capital assets or corpus of my estate to provide for the pay- 
ment of the incomes mentioned in items 111, I V  and V of this will. 

"Item I X .  I authorize and direct my  trustee, after prov.ding for and 
paying annually the incomes mentioned in items 111, 1'7 and V, to 
hold, invest, and reinvest, year by year, any surplus dividends, profits 
and income from my estate; upon the expiration of two years from 
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nly death, 1 direct my said trustees to turn o\ er and d e l i ~ c r  to nly 8011, 

TT7dter I,. Allcxaucler, ten per cent annually of the corpus of my c3t:ltc, 
then in it3 hands over and above tlie portion thereof necessary to 
produce the incomes prorided for in itcm3 111, IT ant1 1'. I also 
direct r~ iy  trustw, u p 1 1  the death of the r c s l ~ e c t i ~ e  beneficiaries under 
items 111, I V  and V, to pay orer to illy saii'l son, from time to time, 
the assets and corpus ~vhicli limy be adtletl or rcatorccl to my general 
estate under iten1 V I I I .  

"Iteni XI .  - lf ter  the death of rng said n i f c  ant1 my  dauglittr : r l ~ t i  

my son and his nifc,  I give, de~ i se ,  aild bequeatli all of in? property 
and estate, \\liicli shall then ren~ail i  in tho hands of nig trustee, to mp 
grandrhilclren, Ernestine L. ,\lexai~drr and I'reston H. Allt~xantlc~r, a l ~ d  
any afterborn g rand(~h i ld r~n ,  to be tlivicletl equally hetnccn t l~cin per 
capita, share and share alike; and if any of said grandchildren sliall 
tlie lea\ ing no issue, the share of such grandchild sllall go to the survi\-or 
or survivors, arid if all of my  grandchildren sliall die 1c:lving iio i s u e .  

,then seventy-fire pcr cent of said property and estate referred to in this 
item shall go to t11~ chilclren of lily brothers, J o l ~ n  B. A\lesantler ant1 
TiT. C. Illexandc~r, arid their issue, p t r  capita, share and share alike, 
arid the remailling tnenty-five per cciit shall go to Grantlfatlicr 0rplla11- 
age a t  Banner Elk, North Carolina, to be held as a permanent fund for 
the education and riiaintcnance of the inmates of the il~stitutioll." 

Soon after the probate of the will the tebtator's n'idow notifietl the 
petitioner tha t  it was her purpose and intention to dissent froni tllc 
will and dcmand lier year's allowance and distributi~-(1 share ill t l i t s  
estate if her ailnulty n a s  not increased from $6,000 to $16,000. I t  
was tliereupon agreed betncen tlie petitioner and Walter L. ,\lesander, 
the principal residuary legatee, that  it nould be to tlie best interest 
of said legatee and the infant contingent rc~riaintlerrneii that  the 
ngreen~erit be made and that  tlie miliuity be raised to $16,000 in cori- 
sideration of lier renouncing her right to dissent; provided, the agree- 
ment should not be binding unless ratified ant1 confirmed hy a tlecwc 
of court. 

The  petitioner requested the court to confirm this agreement and to 
give the petitioner instructions in reference to other important questiolls 
which had arisen, concerning which the petitioner was in doubt. All 
the material allegations of the petition were admitted. 

At tlie hearing Shaw, J., made a full investigation and rendered 
judgment finding that  all the material allegations of the complaint were 
true and that  i t  would best subserve tlie interest of the ~ i i d o w  and the 
contingent remaindermen to carry the contract into effect. The  contract 
was confirmed and the petition was authorized and dirccted to carry 
it out and to proceed as pointed out in reference to the other matters 
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concerning 11-liicli tlie advice of the court n as sought. ' rhe  guardian 
ad l i f e m  appealed, assigning for error the following grounds : 

"1. Tliat the court had no jurisdiction of the action. 
"2. That  said judgiiiel~t is not binding up011 the u ~ i b o r r ~  co~~ t ingen t  

remaiiidermeii. 
"3. Tliat tlie court had no power to rat ify and confirrr~ the contract 

between tlie widow and the petitioner, referrcd to as Exhibit '13'; and 
"4. That  the court has no power to advise and instruct the petitioner 

of and concerning the specific matters upon which the petitioner asked 
the advice and ii~struction of the court, as set out in tlie setition." 

Cai~s ler  cE Cansler for petit i o n w .  
Z'illett & Guthric  and TI'. IS. O'B. Robinson.  J r . ,  for TI' .  L. Alexander 

and 1T'ife. 
X L Y i n c h ,  TT7hiflocX* LC Docker!] for g u a d i a n  ad l i tem.  

I S ,  J. Tlio infant defendants through their guardian ad l i tcm 
appealed from tlie judgment, assigning for error the matters to which 
their four exceptions relate. T h e  first and fourth exceptions may be 
considered together. 

1. h'ot only was the action properly constituted in the Superior 
Court, but the court in the exercise of its equitable powers had jurisdic- 
tion to advise and instruct the trustee as to its discharge of the duties 
imposed upon i t  by the trust. One of the most important subjects of 
equitable jurisdiction is that  of trusts, for the interest of all parties 
can be protected only by a strict observance of the terms prescribed 
by the instrument creati i~g the trust. I t  is for this reason and others 
tllnt courts of equity in tlie exercise of their super~*isory power permit 
trustees to come into tliese tribunals and ask for advice or assistance. 
Accordingly in Freeman v. Cook,  41 S. C., 373, S a s h ,  J . ,  said:  "The 
defeiidants, however, allege that  they ought not to be made answerable, 
as  they took the a d ~ i c e  of counscl a d  acted on it. The  answer states 
that  they were not only advised t h y  could not disturb tlle possession 
of Mr.  Freeman, but the counsel doubted if the settlement was not 
void for the nonage of Mrs. Freeman, and that he wa3 tlisposetl to 
think i t  was void. I t  mas very important to the defendants, not only 
to have good advice, but such as would sustain or remoire the doubts 
thus cxpressed and protect then1 in their action. What course, then, 
ought they to have pursued? Their  only safe course was to have pro- 
cured the advice of a court of chancery, which they had a right to 
resort to. Willis on Trustees, 125;  2 Fon. Eq., 172, note ( I .  The  chan- 
cellor is  the only safe and secure counsellor to trustees." And in  
Alsbrook v. Reid, 89 IS. C., 151, Ashe, J., approved the doctrine in  this 
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language :  "The  former courts of equity entertained, aiid our Superior  
Courts  still  enter tain appl icat ion f o r  advice and  iiistrlictio~ls f r o m  
executors mid other trustees, a s  to  the  discharge of truyts r o ~ ~ f i t l t d  to  
them, and  incidentally thereto, tlle colistructioli and k g a l  cffwt of t h e  
instrurr~ciit  by ul i ich they a r e  created. n u t  the  conrt i  of rtluity lie\ er 
exercise this  ad\  isory jurisdiction nheri t h e  estate tic\ i v  tl is a lcgal 
one, a d  t h e  question as  to col~struct ion is purely legal. T h e  jurisdi(~tioli  
is ilicitlelit to  tha t  o ~ e r  trusts." See, also, I I a ~ j w o o d  P. L O ~ L H  c(. rl't.~isL 
Co., 149 S. C., 208; Feiltl I . .  A1esande1-, I70  S. C., 303;  E' i ther  zl. Fisllcr, 
zbitl., 37b. 

T h e  petition discloses circunista~ices t e n d i i ~ g  to show ~ n i w r t a i n t ~  :md 
tloubt as  to  tlle TT a y  iu  n l ~ i c l i  t h e  t rus t  should be exccutcd, nlid tlicl t rui tce 
properly applied i n  the u o r d s  of S a s h ,  J . ,  to  i ts  "only safe a11c1 secure 
co1lrlsellor." 

3. T h c  defe l i t l a~~ts  excepted on t h e  g l o u ~ i d  tliat the  j u t l p c . n t  i i  not 
h i ~ ~ c l i n g  upo11 the  u ~ ~ b o r n  co i i t i i~ge l~ t  rcmailitlerrncii. -1s \ re  u~lderstant l  
t h e  rccortl the c o n l i ~ ~ g e r i t  r e l n a i r i d c r r ~ ~ e ~ i  a r e  represented ]lot orily 11y the  
truster.  hut by l i ~  ing members of their  clasq, u ~ ~ d  'under tlirscl caircm~i- 
stniiccs t h e  csct~ptioii  must  he ovcrruletl. T h e  question of law is (11s- 
cusscd i n  tlie fol loning cabes aild need not be r e p ~ a t e t l  Ilerc. E L  par fc  
Doc7d, 62 S. C., 98 ;  Otservzccn u. l ' a f e ,  11-1 N. C., 5'71; AYpl,itlc/s 1 % .  ,sico/t, 
132 S. C'., 54s ;  J lc_ l fec  1 % .  Greet,, 148 N. C., 411; L u n l b c v  ( ' 0 .  r .  l l ( 3 1 . -  
~ingfo t l ,  183 S. C., 85. 

3. T h e  th i rd  exception rests 011 t h e  propositioil tha t  t h c  court had 
no p o n e r  to  ra t i fy  a ~ i t l  coi~firrii tlie contract hctweel~ the p e t i t i o ~ ~ t ~ r ,  as 
trustee, t h e  widow, and Wal te r  L. ,\lexa~ider. T h e  wi t lm ' s  rielit to 
dissent f r o m  t h e  n i l l  and  to enter into a contract nit11 the rc,sitlunry 
legatee is  not denied, but  irlvol~ccl ill the  p r o p o w l  c.olltr:tct a re  t h e  
r ights  of t h e  contingent rcrnaintlcrmar~. Tl ic  paragraph  ill the  j u d g ~ l ~ c ~ i t  
relating t o  t h e  contract is  as  fo l lons :  "Tha t  i t  n i l1  not o111- he to tlie 
hest interests of t h e  belieficiariei under  said n i l l ,  but p : r r t i d a r l y  tlit. 
illfalit coiiti~igciit reniaiiitlerrnci~, fo r  the pctitioncr to  ca r ry  out the 
terms of tlie agreement lieretofore entered into hetwccii i t  a i ~ d  the said 
Lillian F. d l e x a ~ ~ t l c r ,  copy of a h i r l i  is  a t tached to tlic p ~ t i t i o i i  as  
Exhibi t  '13,' autl, the  court lirreby rspresqly autliorizw, t ~ i i ~ p o ~ ~ c w ,  
and  directs the  petitioner to  m r v  out tlie terms of said ngrecrncnt in  
al l  of i ts  particulars, and  to t h a t  end hereby ratifies ant1 c o ~ i f i r n ~ s  the 
same on behalf of those dcferidants nl io  a r e  under  2 1  years of age 
or  a r e  of unsound n i i i d ;  t h e  court specially fillding t h a t  i t  will he to 
the best interests of said minors, etc., t h a t  said agreement, if ratified 
and  confirmed, be carried out by t h e  petitioner according to i ts  tenor." 

T h e  appellants contend tha t  t h e  proposed contract does not ilivolre 
a construction of tlie will, but  purpor t s  t o  make  such a clisposition of 
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a p a r t  of the  property a s  was not contemplated by  the test Itor.  B u t  t h e  
qucs t io~i  is n h e t h e r  a dissent froin t h e  d l  would not p r e v m t  t h e  esecu- 
tion of tlie several t rusts  which t h e  testator expressly created. I n  render- 
ing  tlie judglnciit the  lcarncd judge no doubt liad ill niiiicl the cquitable 
jurisdictioii of tlie court OT cr t h e  property of in fan ts  mltl t h e  prescrva- 
tion of the corpus of tlia estate f o r  the  benefit of a l l  affected by t h e  
trusts.  I ~ d e e d ,  lie directed the petitioner to  ca r ry  out tlic ternis of t h e  
agreement i n  al l  i ts  par t iculars ,  and  lie specially held 'ha t  t h e  best 
interests of tlic in fan ts  n o u l d  thereby best be subserved. Tl ie  object 
is  not to  destroy t h e  t rust  but  to preserre  it .  I n  fact  tl c purpoae of 
tlie dccrcc is to  c a r r y  into effect tlic testator's d i rec t io~l  t l i ~ t  t h e  truatee 
deal with tho 1,ropcrty d c ~ i s e d  i n  as  ful l  and mnple m:liincr as lie 
could have  tlcnlt n i th  i t  l i d  his  l i fe  been prolonged. 

I t  is  unquestionable t h a t  courts of equity have general  jurisdiction 
07 cr tlic property of illfatits and t h a t  i i i f a ~ ~ c y  alone is quffieie~lt to  
sustain the  riglit of s u p e r ~ i s i o n .  T h e  jur isdichon in al l  cases is com- 
plete mid m a y  be esercised i n  order to  afford relief wllerewr i t  m a y  be 
iiecessary to  p reserw anti p r o t c ~ t  tlie estates arid i i i t c r ~ s t s  of those 
who a r e  u n c k ~  age. The petition states facts  and eircuin:tm~ccs which 
inrolic t h e  jurisdiction of a court of equi ty to  preserve tlie corpus of the  
estate a d  ill this  way  to u o r k  out what  t h e  tiecree adjudges to be t h e  
hest ilitercsts of tlie in fan t  defendants. 3 Story's Eq. Jurisprudence,  
1 4  ed., see. I742 e t  spy.; 1 0  R. C. L., 340, see. 8 0 ;  3 1  C. J., 1035, sec. 9 7 ;  
Nowis u. Gentry, 80 K. C., 245;  l 'ate v.  JIott, 96 S. C., 10. 

W e  find no reason to dis turb t h e  judgiiient, and i t  is l ierely 
,Iffirmetl. 

SSOW HILL BANIiING 8: TRUST CORIPAXY v. n. J .  ODOR1 DRUG 
COJIPANT, D. J. ODOR1 A X D  R. B. TTER, Efr a>. 

(Filed 3 December, 1924.) 

1. C01.porations-Statutes-Cha1%er-L1tra Virtls Acts-Partnership. 
\\'liile the ~rinciples  of law constituting a partnership are not readily 

tlefined as  apl~lied to all instances, they are held ordinarily to exist when 
two or more persons contribute either property or money, or both, to carry 
on a joint business for their common benefit and to own atill share in the 
profits thereof. 

2. Same-Banks and  Banking-Trust Companies-Sales- Dissolution- 
Evidence--Questions fo r  Jury.  

Where a banking and trust company has bought out a drug business to 
save a debt owed to the former by the latter, and has agreed with two 
others for its continued operation upon a division of the profits, the bank 
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1)uttilig in the stock of goods aiid sorile money, and the others a certain 
sum each, the latter taking the active management, with privilege of buy- 
iug uut the iiiterest of the hank out of the profits or ot1iern.ise. tliis 
:Irr;~iiyrmeut is ill ebect ail agreemeut of ~~ar t i i e r s l i i l~ ;  and \\.here tlic 
b;riil; has silice taliell a mortgagt' for tlie amouilt of its il~vtwtnicut, the 
qnestioii us to \\ht2tllrr the l ~ a l t l ~ t ~ r s l i i l ~  11:1(1 I~ceii tlicsreby dissolretl 011 

issue raised is one for the jury under the evideiice. 

3. S a n l o d p p e a l  and Error-Record-Burden t o  Show Error .  

While the act of a corlroration ill acquirilig and c~~~lclucting a business 
tlistilict and separate from that co~i t rn i l~ l t~ tc~ l  or autliorizeil by its charter 
is ortliliarily cousidered void as  ail u l f t ~ a  vires act : H c l d ,  in this cast3. the 
burdrii of sho\vilix error being on the appellant, sucli error is not lic3ces- 
surily i i~ade to alIl)t1ar \\-hell the charter of a certaii~ "ba~iki i~g m d  trust 
c*onil~any" is liot ill cridei~c~c :uid no data gireu froill \\-liic.11 tlit, 110\\.1~rs 
thereby conferred may be ascertained. 

4. Banks a n d  Uanking-Pu~.cllasc of Bad UebtPartnerslup-UIt l>a Vires 
Act. 

5. Banking Co~~lpal~y-Part~lersllip-Alpplicafio~~ of Inrestnlcnt to ( 'rtdi- 
tors. 

111 such case and in ally erelit a baiiltiu;' cor1)oratioli slioultl be lic~ld 
liable to creditors at  the instance of the c.ol)artller to tlic t1ztc.11t of tlie 
11rollt~rty l)ut ill tlicl bnsiiiess, tlie arrailgcsmei~t to  t l i ~  auiou~it of tlie i ~ ~ r ( l s t -  
nlcaut beii~g an executed contract g i r i ~ ~ g  sucli col)nl~tl~c.i.s the equitxl~l(~ right 
to have tlie assets so alrplied. 

CI\II, ac TIOS t r i d  b o f o r ~  l lortcii l ,  J., a ~ i d  n jury, at  T k c c ~ i ~ b c ~ r  Terin, 

1923, of GKEESE. 

p n y ,  t h a t  philitiff hali11g talirn ovc'r goody i n  paynieut of a tlcbt 

incurred by former owlers  of t h e  stock to the  bank f o r  borrov-ed money, 

plaintiff and these t n o  dcfcntlants cntcrril in to  a partnrrship,  tlic bank 

putting- i11 said stock valued by t h o ~ n  at  $5,500 and $1,000 additional 
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tlicrc~to, and d(~fciit1nnts eacli puttillg in $500, business to be under 
control and nini~ngcnieiit of D. J. O d o n ~  according to the terms of a 
11 rittcn ngrcement hereafter set out, which said agreement ,;a\ e to Odom 
:1nd ' l ' y ~  the right to buy out saitl business on terins thc,*ei~i spccificcl, 
t h t  tllc InortgagcB was g i ~  ell merely as an evidence of tllc aniount that 
thc banli had invested in the pnrtncrsllip, and for no otliel purpose and 
that the goods cowred by wme constituted a portion of the partnership 
:~qwt\ .  'I1ll:lt tl~c, a g l ~ ~ ~ n ~ c ~ ~ t  u n d ( ~  nliich the bank a i ~ d  Otlom and V c r  
cngngd  in the buqiness has date of 12 May, 1022, was in tcrms as 
follon 9 : 

This agreement by and between the Snow Hill  Banking cCr Trust 
Con ipny ,  parties of the first part and D. J .  Odom and R. B.  Tyer, 
pnrties of the second pa r t :  

Witncssetli: That  the parties of the first part  agree to furnisli the 
"drug-store fixtures and furniture, soda fountain and all goods, inerclia11- 
t h e ,  niedicines," etc., now on hand in the drug store siiuated in the 
n a i l  Block in the to~vn  of Snow Hill  and the parties clf thc sccond 
par t  agree to furnish $1,000 dollars to restock said drug qtorr aucl the 
Snow Hi l l  B a i i k i ~ ~ g  & Trust  Company agrees to furniqh $1,000 to 
llclp restock said drug store and said parties of the seeoi tl part agree 
to inanage and run said drug store for one-half of the nct profits and 
the parties of tho second par t  agree not to take out of said business 
more than $100.00 per month which, ~vhen  withdrawn, shall be charged 
to tllc parties of the sccoiid part  as part  of their one-half of tlie net 
profits. I t  is understood that the parties of t11c second p a r -  shall report 
to tho parties of tlie first part eacli month the c.ondition an13 state of tllc 
business, its indebtedness, etc. 

It is understood and agreed tliat the parties of the second part s l d l  
have the right to purchase said business at ally time by l~ay ing  to the 
Snow Hi l l  Banking & Trust  Company the amount said bank has in- 
vcstrtl in said business a t  said time. I t  is agreed that  the Snow Hi l l  
Bnnliing & Trust Company has invested in s : d  stock, fixtures, furni- 
ture, soda fountain and goods, $5,500 besides the $1,00C1 nhich they 
trgrcc to furnish to he111 repleni~h the stocli and it is agreed. tliat 
Exhibit the onc-half of the profits to be received by the parties 
of the first part  shall be applied to liquidate said amount lield by the 
Snow Hill  Banking & Trust Company, and such an~ounts  that  may be 
furnished to said business by the parties of the first part. 

Witness our hands and seals, this the day of May,  1922.  
C. L. BLOEKT, Cash,'er, (SEAL) 
D. J. on on^ (SEAL) 
R. B. TYER (SEAL). 
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Ant1 a suhsequr~nt agreement entered into at tinic l)laintiR took the 
mortgage it nolv seclis to enforce, v a s  as follows: 

Tliis is to certify that  this bank is to g i w  the Odo11i Drug Cornl~any 
extellsions 011 their silty-five Iiuiidrcd t l o l l : ~  11ote tlatecl 5 June,  1922. 
T h r  estcjnsions to be g i w n  froir~ time to time until finally paid, though 
it is also ui~dcrstood that reasonable paymelit will be mad(, on same to 
the aniourlt of a t  least tnentg-fi1-e dollars pc.r ~ ~ o l i t h ,  tl1oug11 in case 
some liioritl~s if that amount can't be paid by tlie Odom Drug Company, 
then they will be giren further considelntion by accepting n h a t  pay- 
rncnts the drug company can make. It being fully ulitlerstoocl by the 
drug company a d  this bank that  the busineis is to  p : ~  for t l ~ c  note 
as the profits are made on the business u~iless N r .  Odom decides to 
take up  the note or balance duc on sanic at any time and thereby own 
tlie bnsinesa in its entirety. 

Tliis agreement made this the 5th day of June., 1932. 
Sso\v   HI^ I, B I s l i I A c ,  k Tnr ST CO. 

C.  1,. BLOT > T ,  C'ad  i e ~ .  

It alqo appears of record that tlie firm assc'ts, including stock of 
goods, fixtures, etc., ha\ ing been ordvred by the court placed in tlie hands 
of receiver, by conscr~t of all p:trtics, h a \ r  been sold for a satiifactory 
p i c e ,  and placed in the plaintiff ballk to be held sul~ject to d i~t r ibut ion  
and orders of court made in the cause. 

I t  apl~mrccl that  aliotlier snit n a i  i~istltuted 11) plaiiitiff :1g:l1115t Odon1 
and Tyer on a not? of $118.43 oli nlnttcrk g r o n i l ~ g  out of r o ~ ~ t r o \ e r - y .  
judgment tliereon before a j u t i c c  of the peace :1nd a p p c d  talien by 
parties defclitlnntr uliicll nab l)e~~tl i i lg ill Supcrior ('ourt. Again there 
were two suits against the par t i~er ih ip  of D. J. Odom 1 h g  ('ompa11, 1 1 ~ .  

creditors of alleged firm, o m  by Polwrq-T:~ylor Drug C O I I ~ ~ ) : I I I ~  and a 
second by the Vauglian-Robrson I l rug  Company. 

011 denial of any and all liability in t h ~  iuits a i  tle~c~ribetl, t l i t v  file 
cause3 TI ere coi~~olitlntcil and trim1 a t  thc t r n ~  of t h r  Superior Court 
stated, before his Hollor, J. Loytl I-lorton, judge, and a jury and thc 
following T ertlict rcrderetl : 

1. Did tlie Siion Hil l  B a n l i i ~ ~ g  Q l 'ruit Con~paliy I~ rcmi~c  a rncr~~her  
of the firm of Otlom Drug Company by ~ i r t u e  of the agreemelit dated 
12 X a y ,  1922 ? ,lnswcr : ('Tcs." 

2. Did the d~fendan t ,  Snon II i l l  Ranking cC- Trust  Conlpa~ly scll its 
interest in said firni, a i d  retire therefrom on 5 June ,  1922, as alleged? 
Answer : T o . "  

3. I f  so, was said sale of Snon  Hill  Bm~liirig & Trust  Company and 
its rctirenlcrit from wid firni (Ioric~ n i t h  the laionledge and co~lsent of 
the defendant, Tycr ? Answer : . 
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4. I f  not, has the defendant, Tyer, ratified said action? Answer: 
"So." 

5. I n  what amount, if any, is the Odom Drug  Company indebted to 
the Powers-Taylor Company ? Answer : "$361.00, with interest." 

6. Was the SI~OTV Hill  Banking & Trust (lonipany a nicniber of the 
firm of the Odoni Drug Company a t  the tinw said debt was contracted? 
h s w e r  : ('Don't answer." 

7 .  I n  what amount, if any, is tlie dcfendaiit, Odoni Drug Company, 
indebted to tlie Vaughail-Robertson Drug Conlpany ? Allis s c r  : "$7 02.36, 
with interest." 
8. Was the Snow Hill  Banking & Trust  (loinpa~ly a nicl~lhcr of tlic 

firm of the Odom Drug Company at the tinir> said debt was coutracted? 
Answer : "Don't answer." 

9. I s  the Snow Hill  Banliing & Trust  C o m ~ ~ a n y  tlie owner and entitled 
to possession of tlie property described in the coinplaint 1 l ~ i s w e r :  ('So." 

10. What was tlie value of said property at the time of the seizure? 
A \ n s ~ ~ e r  : "$6,500." 

11. Did the Snow Hill  Banking & Trust  Conlpany nrongf~i l ly  seize 
said p r o p ~ r t y ,  u ~ d e r  chin1 and d c l i ~ e r y  proceedings, as allcged? .hswcr  : 
"Yes." 

011 said verdict the court entered the following judgni~wt : 
The above ilanied cause coming on to be heard at the December Term, 

1925, of Grecne Superior Court, before Horton, J., ant1 ,3 jury, and by 
consent of all parties, the above entitled f im cases having been consoli- 
dated, ant1 tried in one cnsc, and the jury l l a~ i i ig  ans~wrcd  tlie issues 
sub~nittcd by the court as hereinafter set out, and it appearing to the 
court that  the first of these actions was a proccetling ill claim and 
clelivery, brought by the Snow Hill  Ballking & Trust  Co~npany,  against 
the Odoni Drug Company, D. J. Odom and R. 13. Tycr, for the 
of certain personal property described in the :lffidavit filed in said action 
and following this suit, D. J .  Odoni and R. B. Tycr instituted an action 
against the Snow Hill  Banking & Trust  Compnny, asking that  it be 
restrained fro111 selling said propcrty and for the app~intnici i t  of a 
reccirer, to talre charge of and preserve said property. 

, \ id that  11urmant to said procecldings a temporary r e s t r a i n i ~ ~ g  order 
;1nd t l ~ c  appointment of a temporary receiver was ma( c, which said 
temporary restrailling order came on for licaring before J. Loytl Rorton, 
resident judge of the 5th Judicial District, a t  chamber:,, in the town 
of Far~nvil lc,  S o r t h  Carolina, on the day of , 1053, a t  
whicli time and place it was, by consent of all parties, ordered and 
adjudged that Walter G. Sheppard and George 31. Lindsay be appointed 
as receivers to n~al ic  sale of said property privately fcr  the sum of 
$6,500, and that the funds realized from said sale be turned over to 
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the SIIOTT Hill  Bariki~ig & Trust  Company, as trustee, until the final 
tr ial  of tliis caustl and that said action was had by said rece i~crs  and 
that the said sum of $6,500 is now held by the Sno~r- Hil l  E a n h g  & 
Trust  Conipany, trustee, as aforesaid. 

And it further appearing to the court that  the Snow Hill  13anking 
6: Trust  Conipany brought suit against D. J .  Odorn and R. B. Tyer, 
before a magistrate, for tlic recovery of a note for $118.63, nhicli note 
grew out of the matters in con t ro re r~y  lierein. 

-Ind it further appeari~ig to the court that  tlie Poners-Taylor Drug 
Conipany instituted an actioi~ erititlcd as abore, against thc Snow Hill  
Barikir~g 6: Trust  Company, 1). J. Ocloni and R. n. Tycr, trading as tlie 
O d o n ~  Drug Conipany, on an ope11 account of $361, and that tlie 
1-augl~:i~i-Rohcrtsol~ Drug C'oi~ipany instituted an action for tlic retm cry 
of tlie sum of $200, and at the l x g i n ~ i i l i ~  of tliis t r ial  n a s  perlnitted, 
by consent, to amend their complaint to ask for the sum of $702.86. 
And the court liaring suhrnitted tlic follo~ving issues, which Tvere 
arisn-eretl as htrr inaftcr  sct out hp the jury:  

Thc  court ilistructed the jury, as :l matter of lam, to answer the first 
ISSUP, '(Yes," arid the jury liariug failed to ansner isquc~i; six and eight, 
ulitler the instructions of the court, the court thereupon, as a inatter 
of law, answered said issurs in the affirmative. 

I t  is therefore ordered, adjudged and decreed that  the Snow Hill  
BaiiBing 6: Tnis t  Compmiy, D. J. Oclom a ~ i d  R. B. Tyer, ve rc  at all 
times, from 13 Nay ,  1922, u p  and prior to the institution of these 
actions, partners trading under the firm namc of the Odom Drug 
Company and as such are jointly and severally liable for tlie obligirtions 
of said firm. 

I t  is further ordered, atljutlged arid decreed, that  t l ~ c  said mortgage 
executctl by D. J .  Otloni to tlie Snow Hill  Banking Q Trust  Company, 
on 5 ,Tu~itl. 1922, togrther wit11 a iiott. for $118.63 ~xccutcd on 
AIarcli, 1923, to tlie Snow IIi l l  Banking & Trust  Cornpm~y hy D. J. 
O d o n ~  and R. B. T je r ,  he mid the same are hereby canceled and of no 
effect. 

I t  is further orderetl, atljndged and decreed that  the proccctls of 
the swlc of the property Iwlonging to said firm, nolv licld by the Snow 
Hill  Banking & Truqt Company, trustee, as aforesaid, be applied to 
the payment of the obligations of the firm of tlic Oilom Drug Cornpang, 
and to that  end, it is ordered that  Walter G. Shrppard and George 31. 
Lindsay, receivers, hereinbefore appointed, be, arid they are hereby 
directed to proceed to the dissolution of said firm, giving notice to all 
known creditors of said firm, and further notice to other crctlitors by 
due advertisement in some newspaper published in Snow Hill  for once 
a week for four weeks, notifying said creditors to file their claims with 



678 I N  THE S U P R E M E  COURT. 1188 

said receivers on or before sixty days from the date of publication of 
said notice, or said notice mill be pleaded in bar of their recovery, and 
that  said proceeds of the sale above mentioned be place3 by the said 
Sliolv Hi l l  Banking ' 5  Trust  Company a t  the disposal of said receivers 
to be applied by them as aforesaid on tlie obligations of the firm a d  
to hold the balance thereof for the further orders of this Court. 

I t  is further ordered, adjudged and decreed that  the I'owers-Taylor 
Drug Company recover of the Snow Hi l l  Banlring G; Trust  Company, 
D. J .  Odom and R. 13. Tyer, trading as the Odom Drug Conipany, the 
sum of $361 nit11 interest from 20 January,  1023, and the cost of said 
suit to be taxed by the clcrk, mid that  the T'augl~an-Rcbertson Drug 
Conipany recowr of tlie Snow Hill  Banking & Trust  Company, D. J. 
Odorn and R. 13. Tyer, trading as the Odom Drug Company, the sum 
of $i02.8Gj n i t l i  iliterest froin 12 February, 1023, toge her v i t h  the 
cost of said actioli to bc taxed by the clerk. 

I t  is further ordered and decreed that  tlie costs of the actions abore 
elititled between the Snow Hi l l  Banking & Trust  Co., D. J. Odoni and 
R .  73. Tyer, be, alicl tliep arc  l i e l ~ b y  taxed against t 1 1 ~  Snon. Hill 
Banking G; Trust  Coliipany. 

J. L ~ Y D  ~ ~ O R T O A ,  

Judge P m i d i n g .  

Tlie Snow Hi l l  Banking & Trust  Company excepted and appealed 
assigning for error, among others, the ruling tliat the agrwrneiit coi~sti- 
tuted partnership betneeri the bank and D. J. Otlonl and .R. B.  Tycr. 

J .  P a u l  F r i z z c l l e ,  G e o r g e  N .  L i n t h a y  f o r  plainf i i f f .  
J f a r f i n  (6 S h c p p a ~ d  f o r  c l t~ fcnr la~z t .  

HOKE, C. J., after stating the  case: F o r  general application i t  is 
r ecog l~ i~ed  as difficult to give all adequate atid satisfactory defiilitiori 
of a partnersliip. Probably that  appro1 cd by i l s s o c i a i e  , T ~ i s t i c e  G r a y ,  
ill J lccha?z  v. S - a l e ~ ~ f i m ,  142 U. S., pp 611-633, is a t  once as accurate 
and comprelm~sive os any that suggests itself. Delivering the opinion in 
that case it was snit1 by the lcarl~ed judge: "In the prescut state of the 
lax- on the subject, it  may perhaps be doubted whether any more precise 
generd  rule can be laid down thali, as indicated a t  the beginning of 
this opinion, tliat those persons are partners, nlio contribute either 
property or money to carry on a joint business for their colnmori benefit, 
and who own and share the profits thereof in certain propoi tioils." Other 
defiriitions in our own reports, correct as to the fncts t l i e r~ in  prescnted, 
appear in G o r h a n z  v. Cotton, l i 4  IT. C., 13. 727; F e r t i l i z e r  C o .  I * .  R e a m s ,  
10.5 N. C.,  pp. 283, 2 9 6 ;  J P a u n e y  v. Coi t .  86 N. C., p. 461. I n  Gornzan's 
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case, by u a y  of further illustration, the opiriioii quotes also the definition 
given in Karrick v. Ilalznumun, 1 G K  U .  S., p. 328 as follows: "A contract 
of partnership is  one by which t n o  or more pcrsoiis agree to carry on a 
business for their coinillon benefit, each contributing property or service, 
aiid lmving a colnniunity of interest in tlie profits." Wlthin the terms 
and rneaning of any of tliese defiriitioiis, v e  are of opiliioii tliat the 
contract bet\\een the bank and trust company and 1). L. Odoni and R. 13. 
Tycr, has been properly hcld a partnersl~ip,  so far  as the bank ant1 trust 
company arc  authorized to enter into such an agreement, and on the 
facts of this recortl, n e  find. 1-10 presiiit reas011 for disturbil~g the 
verdict on that  is5ue, and tlie results that h a l e  bee11 deduced from it.  
As n c understand its position, appellarit tloes not seriously in<ist hut 
that  thc original agreement in  form constitutes a partnership betnee11 
appellant and the other t n o  niernbers, hut it is conteiided that  same was, 
in effect, put ill1 rlid to ill June,  1922 vl le~l ,  as appellant claim,, the 
bank xithdrem by selling out its interest taking tlie note and mortgage 
sued on to secure the purchasc price. I t  nil1 suffice in m r n e r  to this 
position to note that the question of n l ~ e t l i ~ r  there was a sale ant1 colite- 
quent dissolution in Julie, 1922, n a s  subniitted to the jury on a separate 
issue No. 2 ,  and their verdict was against the sale as claiiiird The 
questions debated, therefore, by appellant on nlicthcr surh bale h : ~ l  been 
authorized by Tyer, one of the alleged partners, or ratified by him- 
and TI-hcther proper notice had been given to creditors of tlir alleged 
dissolutior~, is no longrr inatcrial. C'ouridcring the record i ~ i  rcfcrencc 
to the nlanner that  this issue n a s  submitted aiid answered by tlie jury, 
this finding of fact, in effect, detcrmiiles that  there has Ilevcr bcel~ any 
tlissolutioii of tlie alleged partnership, as f a r  as same ih rxpressecl a i d  
coi~trolled by the agreeir~cnt. 

I t  is furthcr and ~ e r y  earnestly contended that appellant bei~ig a 
banking institution is not author i~et l  to enter into a partricrship :lgree- 
merit of tlie kind ~reseiitctl,  a i d  tliat same is so far  ultra i*ircc tliat no 
liability can be enforced against appellallt by reason of it. I t  is un- 
doubtedly the general ru l r  that  a corporation, especially a banliing 
i~~s t i t u t ion .  is not allowed to enter illto a sel~arate bus i r~es  eutirelv 
foreign to the purposeq as coliteml)latetl mid authorized 1 ) ~  its rhar t t r ,  
and that cxecutory agreements in such an enterprise imposing liability 
are not binding. T ' l c t o ~  P .  Alltlla, 148 x. C., pp. 107-111; lf'islc-all 
1,. I11uidL R o u d  (lo. ,  56 S. c'.. 11. 163;  F ~ r s t  -\~ut/o~z(z/ 11~1111, i,. 
C o i ~ c e r s c ,  200 U. S., 1). 425; C'en tml  I l ' ra i~spo~tc~t iorr .  Co.  i .  Pullma~a 
C'ar Co., 139 U. S., 24;  Hurding v. Glucose C'o., 162 Ill. ,  551; 3 R. C. L., 
p. 422, and authorities cited. 111 ansner to this propoiition it mag be 
suggested first, tliat this appellant corporation bears the tltle of the 
Snow Hi l l  Banking R. Trust  Company. The  chartrr  of the in.titution 
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is not in evidence, nor does the record contain any data or reference by 
which the court is enabled to ascertain its powers or tlie limitations 
upon it. We know that these trust companies are not infrequently 
possessed of very enlarged privileges estending into various kinds of 
enterprises-and acting on the position that  there is alwa:is a presump- 
tion against error in a completed judicial proceeding, the txception here 
nlight \\ell be disallowed because no lack of power is sl ioni~.  R. R. v.  
Sichols ,  187 N. C., p. 153; but conceding that  in the prment case the 
appellant by its charter has only the usual privileges of a banking 
institution, we are  of opinion that  no reversible error has thus f a r  been 
shown, for though the general rule be as stated, it  is fully recognized 
as a proper limitation upon i t  that  when a banking co-poration has 
acquired and taken over property pltdged to it to secure aiL indebtedness 
contracted in its regular course, i t  may enter into a separate and 
established business or enterprise to the extent reasonab1,y required to 
enable it to realize on the property with the view of c~ns t i t u t ing  it 
bankable asset, a position that  is assuredly trucl as to a State institution. 
Thus  i11 the  case of E m i g l ~  v. E a d i n g ,  134 Wis., 565, the right of a 
bank to take over and operate a creamery business was, to some extent, 
presented and the bank was held liable to account to shareholders for 
moneys realized in  the  conduct of business, the decision in that  case 
being approved on 111rit of error by the Supreme Court of the United 
States. 218 U. S., p. 27. T rue  that  both in the State and Federal Courts 
the decision \\-as made to rrst on the  ground that  the bank, having 
acquired and holding the funds belonging to the shareholders, could be 
held to account for same regardless of tlie doctrine of ultra viras or 
the effect of it,  but in both courts the limitation in  the gmeral  rule is 
fully recognized, and in the State decision, Dodge, J., spc~aking to the 
question among other things sa id :  "The conclusion of the trial, is 
attempted to be averted by most 1-igorous contention that  i t  is wholly 
beyond tlie pon7cr of a national bank to engage in creamery business, and 
much citation is made of Federal authority to that  effect. T h e  exact 
limits of the power of a bank which, being a creditor, becomes possessed 
of property or property rights in various fornls as security, to do acts 
in management or improl-ement of such property or develorinent of such 
rights, in order to render them valuable, to the end, i n  good faith, or 
thereby securing liquidation of the debts to it, is quite indefinite, and 
doubtless public policy requires that  a bank, like all individual, sliould 
have broad powers to the exercise of discretion and judgment, to the end 
that  property or rights so held as security be rendered a3 valuable as 
possible, so that  i t  may not lose that  which it ought to cbollect." The  
position finds further support in Shawnee Na f .  Bank  v .  G'rocery Com- 
pany, 34 Okla., p. 34;  Reynolds v. Simpson,  74 Ga., p. 4 54;  Bank v. 
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B a n n i s t e ~ ,  7 ICan. App., 7 8 7 ;  Roebling Son's Co., U .  Fzrst S a t .  B a n k ,  
30 Federal, 743. L\~rtl  in our own Court the cases of B a d  v. L a c y ,  a n f c ,  
1111. 25-29 and Shermll  P .  Y71'11it t o . ,  I 7 6  X. C'., 1). 591, are in 
full recognition of the principle. Considering the agreement in r i e v  of 
these authorities, here was a bank, that  to secure a debt contracted to it 
in its regular course of business, had taken o ~ e r  the stock of goods, 
and fixtures of a drug itore of the xalue of $5,5GO. 1)esiring to realize 
on the goods, it  cntered into the l~artncrbhip agreenmlt adding to 
the stock $1,000 in money and the other two partilers put in $500 
each, one of tlicin to bt. ill coiltrol and manageincnt of the business- 
it appears that tlle agreement, app:lre~~tly d r a u n  with care, n i t h  a 
viex of protecting tlie bank and all collcerilcd. Operating ill tllc 
same ton 11, it nil1 be noted that  tlie o t h ~ r  par t~lers  TI erc ]lot allon cil 
to take out more than $100 per month 011 their part  of the lprofits duriilg 
the continuance of the busiiiess and are required to make moiithly reports 
to the bank, as to the conditioii and state of business, i~idehtedness, etc. 
r i d e r  these circumstances, n e  are  of opinion, oil the facts as no~v  
presented, the agreement n as I! ithin the pox crs of the bank, and 
assuredly so as to the property put into the business. Als to that  
it has become an  executed contract giving to the other parties to the 
agrecment tlic right to ha re  tlw assets applied to the p a p e n t  of tlle 
debts contracted in the nanie of the partnership. C h e m ~ c n l  C'o. 2.. Il'al- 
6 t 0 7 1 ,  187 N. C., p. 817; J'armcr L'. l l cn t l ,  175 X. C., 11. 273. Possibly 
if, in the further delclopnlciit of tlie case, it &ouItl appcar tlint 
thc debts are so extensive as to tlireaten the so l~ency  of tlie baiilr, it ~ i l a y  
be that  011 application of the stoc.kliold~rs, or evcn tlle directors, t l i ~  
claiins against tlic allegcd partncrrliip could be restricdtrtl to the ariiount 
of the funds and property invested, on the ge~ieral  principles prc\ ailing 
in our statutes on tlic subject of limitrd C. S., cli. G 1 ,  and 
co~rstituting tlie ballli a special partner to the extent of its irir estment- 
not untler the statute rcferred to, for tlie provisions have not beeu 
complied yitli,  hut assindated to it hy reason of the liriiitations imposecl 
by the cliartcr of the ba lk ,  if existent, and IT-hen properly niatle to 
appear. But 110 such question is now presented, ]lor is tlicre any sug- 
gestion or ericlci~ce t e n t l i ~ ~ g  to show that there are debts in exccss of the 
assets. 

The  juclgmcnt of tlie court is, tlwrefore, affirmed and the recc i~ers ,  
as directed, a i l1  proceed to an ascertniiiment of the debts, and to tlint 
end, the same be paid out of tlic assets now in the halids of the bank, 
and tlie surplus, if any, divided in proportion to the respect i~e  iiiwst- 
nlents of tlie parties. Gilmore on Partnership, p. 394. 

There is no error and the judgment below is affirmed. 
No error. 
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J. w. JOHSSON, ADSIR., OF J. P. SE.III7ELL, A X D  ITT'. P. BESR'ER A S D  I ~ I F E ,  
B E T T I E  I?. B E S S E R ,  V. C. I1'. 1,EAVITT. 

(Fi led  3 December, 1924.) 

1. Estates-Ellt,ilseties-Husband and Wife--Ikeds and Conveyances-- 
Judgments--Liens. 

,111 es ta te  by elltireties held by liusbnnd and wife by ~ i r t u e  of their  
marriage and the right of ~ u r v i v o r s l ~ i ~ ~  still existing thereunder :IS to th is  
relatioil, may be c o ~ ~ r c y e d  by them ( lur i l~g their  joint lives, aild a good 
title g i ren  to  the  grantee against  the  rights of judgmclit c .editors \ r l~oae  
jutlgl~lents have bee11 obtained against  tlie llusbi~lid a lo i~e  since tlie rt,gis- 
tratioli of the  deed uiaclc by them both to the  grantee. 

2. Same-Rents and Profits-Lease's, 
The husband dur iug their  joiut lives i s  entitled to the  possessiol~ slid 

the rents and  l~rof i t s  of the lalids held by liimself aiiil I\-ife bx wt i re t ics ,  
:uid may lease tlie saliie subject  to the  right of surrivorsllil) vf h is  \rife. 
a t  n.llose prior death  the l iusbni~d's lease becomes i r io lwat i re .  

3. Snnle-Executio~l-Statut(f~-~'rio1~ities of Judgment. 
Ih tn t e s  by entireties cs is t  in th is  S t a t e  only a s  nn ilicicleiit to  tlie mar -  

ri:~;.c rclntio~iuli i l~ of 11usb;uitl and  n i f e ,  and osccutioll 111;~:: ]lot i r s ~ ~ e  to 
subject i t  to tlic ynymeiit of a judgment obtni t~ed ngaiilst o 11s t l ~ c  one or 
tlic other of t l i r l~ i  duriug their  joint lives, but if one of t l ~ ~ w l  s11ould dic 
lcnvi l~g surviving the  other against  \rliom judgmeuts have bee11 obtnillecl 
m ~ t l  tlic liells tlit.reof a r e  l ~ r e s e ~ i t l y  psistellt, tlie riglit to i!;sue cxecutioii 
agxinst  t he  es ta te  formerly held by theill ill entireties a t taches  ns to 
all a t  t he  t ime the  survivor lias acquired the  full title and dis t r ibut io l~  
of the l~rocet t l s  i i ~ u s t  be made pro ra tn  \vithout reference to the tilue tho 
judgments may have been obtained. C. S., 614. 634. 

4. San1e-Hon1estead-I?1rc11nse Money - ;\Iechanics' Liens - Constitu- 
tional Law-Statutory Liens. 

-1 lio~nestead in lailcls held by the  liusbaiid and \vife by c,utiretirs may 
not be claimed ngaiust  a judgment rendered on tlicir joilit obligation 
giv?n for tlic l~urcliasc of the  lands so held by tlieni, Const., Art .  S, sec. 2 ,  
ant1 the  same rule al~li l ies a s  to meclini~ics' or laborers' l i c ~ ~ s ,  etc., under 
cous t i t u t io~~n l  l)rovision, but i ~ o t  as to liens for ~untc~r in ls  fnrl~islictl, ctc.. 
wllicli rest  b:. st a tu t e  alonc. 

6. Estates - Entireties - Husband and Wife - Husband's Home Site- 
Deeds and Conve~.al~c.es-Statutes. 

The wife's interest  in the  liushaiid's "lloine sitc" txsists 11s s ta tu te  
( d l .  110, Public I . n w  of 1919), and a dif'fcrent ljrii~c>iple alll)lic)s :IS to  
a conrvynnre \vitliout her  valid execution. ('. S., 410:;. 

I ~ E A L  hy d e f e l ~ d a n t  f r o m  Shnlc*, J . ,  a t  1\Iay T e r m ,  1924, of  moon^. 
Civ i l  ac t ion  t o  recover  u p o n  t h r e e  p romis so ry  notes,  g ivcu  by defend-  

ant f o r  t h e  p u r c h a s c  p r i c e  of f o u r  l o t s  of l a n d  owned b y  W. I>. B e n n e r  
a n d  w i f e  as t e n a n t s  by t h e  entirety-the notes  i n  qucs t ion  bt ' ing ass igned 
a n d  t r a n s f e r r e d  t o  J, P. S e a w l l  f o r  va lue ,  bcjforc m a t u r i t y ,  a11(1 now 
held by his a d m i n i s t r a t o r ,  J. W. J o h n s o n ,  o n e  of t h e  p la in t i f fs  he rc in .  
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TIT. 1'. Ueriner and wife, Bettie I?. Benner, iri accordance nit11 their 
agreement, have executed and teiiclered full warranty deed for the lots 
iri question, but defendant declines to acc?l~t tlie same aiid rcfuscs to 
pay his notes, upon the ground that  the titlc offered is defective; it beli~g 
agreed that  since the execution of the contract to convex said lots, TV. 1'. 
Belmer lias suffered several judgments to be talcen and docketed agaiust 
him in the coul~ty nhere  tlie lands are  situated. 

Upoll the hearing arid on facts agreed, the court heiiig of op i l~ io l~  
that the deed tendered nould convey a good title, free m d  clear of the 
jutlgiilent l icm agaimt TIT. P. Benncr and, ill accorclailce nit11 the 
coilsent of the parties as to his opiriioli on this one point in tlisputt, 
e~ltcrcd judgmer~t for the plaintiffs; ~ \ l~e reupo i i  the defencla~~t excepttd 
aud appealed. 

11. If'. Seawell for plainti/ji's. 
1Z. L. U u s n s  for defcrzclant. 

STACY, J. The single questioli l~rest~iitcd by t h i ~  appeal I \  nliethcr 
TT'. P. Beimer and wife, Bettie F. Benner, n11o hold lalid5 as tc.n:u~ts by 
the entirety, can conrry tlie same frce and clear of jutlgrnclit liens 
docketed against W. P. Beliner in the coui~ty  nhere  the lantls are 
situated. H i s  Honor helo~v n a s  of the opiriiol~ tll:~t t l i y  coultl, and 
entrred juclgrncnt accordingly. W e  are of the same opinion, ant1 the 
judgrnei~t n ill be affirmed. Tlie exact questioii n as decitlctl ill ilootl 1 % .  

X e r t e r ,  I30 S. C., G99. See, also, 1 1 c ~ r . r ~ ~  P .  D is t r t l~r i t~ng  ('(1.. I f 2  S. ('., 
14, and Davis 7 .  B U S S ,  ante, 200, arid caws there cited. 

Tlie case of B m t c  1%. 1\-~tlloIson, 109 K. C., 202, ritecl by appellal~t  
alicl nliicli has bt approved in a iiumber of later dc ci>iol~y. v ar a11 
appeal by a jutlgmerit crctlitor ulio claimed :i lirior l i m  for his 
prexiously docketed jutlgment against I. Al. Sngg o ~ c r  a sulwqucntly 
esccuted riiortpagc giw11 by I. -1. Sugg and hi, n i f c  on lailtlq liel(1 bj- 
thrwl as tcua~its  by t11e entirety. T ~ P  court ortlcred the salt 111ldt>r tlic 
mortgago and lleltl that the defendant's juclgmcjut \ \as  not a lit11 O I L  thc 
l a l ~ d  and nus  of 110 a ~ a i l  as againrt the dced of I. -1. Sugg (thc juclg- 
merit debtor) and his n i f e  to la~itl., 11el(l 11y t1ic.r~ a i  telialiri by the 
entirety. l 'hii,  in l~rinciple, also c o ~ e r s  tlw qutlition here liresenttd, 
though no judgment crcditor is a party to the present action. 

E u t  it llai bccll lield or suggeitcd 111 :r nnl~ibcr of c a v - ,  hg i~n l l l i g  
nit l i  2'opping 1 ' .  S a i l l ~ r ,  30 N .  C., 357, arid inclutlil~g ; i m o ~ ~ p  oLlier5 
Long 1 % .  Barnes, S f  N. C., 330; Ximontoa 11. C'ornclius, 9 8  S. C., 433; 
TT'est 11. R. I?., 140 S. C., 620 0; IIy7111171 1 % .  K i t  1, c r ,  141 N. C., 95 ; 
G w ~ n ~ ~ i l l e  2 .  Gornfo ,  161 3-. C., 043; A?lOOIY~ 1.. T I Y I S ~  C'O., 178 S. C., 
125, and Wolfon c. Holfon ,  186 N. C., 355, that  a lease by the huqhand 
alone and vitliout the wife's joinder, of premises held by the entirety, 
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is valid during coverture, because the husband is entitled to the posses- 
sion, income, increase or usufruct of the property during their joint 
lives. Hence, it is  the position of the defendant that  to this extent, if 
no more, the property ought to be, and properly is, liable to be taken 
under execution for the satisfaction of judgments against the husband. 
Defendant says that  by the terms of C. S., 677, "all leasehold estates of 
three years duration or more," owned by the judgment debtor, may be 
levied on and sold under execution, and that  the right to lease an estate 
by the entirety during coverture is such a leasehold estate n the husband 
as is liable to execution under the statute. "During co;erturen is an 
i~ideterininate period and may or may not la5t for three years or more, 
albeit, a lease by the husbailtl of ail estate by the en t i r e t*~  for 10 years 
was uplleld in Greenvzlle c .  Gornfo, 161 N .  C., 341, subject to be 
defeated only by the death of the husband prior to that  of the wife, 
but the right to lease such property enures to the husband n his  capacity 
as a member of the marriage state and not otherwise. 30 C. J., 568; 13 
R. C. L., 1114. 

Without deciding whether at common law a lease by the husband, 
without the wife's joinder, n a s  valid during coverture, from vhich a 
departure to this extent may have been made in the decisions so holding, 
it is sufficient to say that  whatever paramount rights the llusbalid had 
a t  common law, and now has, in and to the rents and piofits and over 
the lands held by him and his wife as tenants by the entirety, did not, 
and do not, spring from the peculiar nature of the estatcx, and are not 
incidents thereto, but they are  rights enuring to the hus1)ancl fro111 the 
general principle of the common lam which vests in the husband, jure 
U . C O T I S ,  the right to the use and control of his wife's lands during 
coverture and to tnlre the and profits arising t112refrorn. The  
common-law rule that  the husband is entitled to the rents and profits 
of his nife's lands is as applicable whew she holds a joint title as nhere 
she holds sole title. 30 C. J., 567. The  estate "still poskesses here the 
same properties ant1 incidents as a t  common law." Byntm v.  IVzclier, 
141 S. C., 95. 111 other words, whatever superior right:; the husband 
had ilt coninloll law, and 11011- has, in and to the use alitl control of an 
estate by the entirety n e w  and are  incidents belonging tc the status of 
marriage, or the legal relationship of husband and wife. I t  is only in 
the capacity of husband and wife that  estates may be taken and held 
by the entirety. Dazxs 1;. Bass ,  supra. At common l a ~ v ,  the husband 
was co~isidered the owner of the rents and profits a r i s i lg  from lands 
held by the entirety, and the properties and incidents of this particular 
estatci  ha^ e not been changed or altered ill their nature or character 
by statute or by constitutional provision in Korth Carolina. JIcIi inno?~ 
v.  Caullz, 167 N. C., 411. 
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r 3 I h e  jutlgiuerits against TiT. P. Beilner ere rendrred against him iildi- 
itlually arid not in his capacity a.; husbaiitl of B e t t ~ e  I?. Benrler. This 

\\oulcl seem to afford a sufficient distinction for upholding a lease, made 
by ~ i r t u e  of his riglit as husband during coverture, and a t  the same 
tinie deiiyi~lg liability of the estate to be taken under execution for the 
satisfactioli of juclgri~cnts rendered agailiit him iritlivitlually; but, if not, 
it should be remembered that law arid logic arc 11ot always the best of 
friends. W e  are not called upon to say nhether a judgment rendered 
011 a tltht for nhich W. P. B F I I I I P ~  wol1li1 bc l i a l ~ l ~ ,  orily bec*auv of hi5 
l n ~ r h ~ ~ t l l i o o t l ,  may he collec.ted out of his i~iterest and coritrol o~ c3r la~icls 
held by liirl~ and his n i f e  as tellants by the ei~tirctg,  but from the 
reasonir~g ill all our decisions on thca snbjrlct, this que-~IOII  noultl IPCIII  

to be ini 011 ed ill no wrious doubt as to its proprr solution. H i s  liability 
n.ould still hc  personal regardless of its source. Lands lield b: husband 
and n i f c  aq tci~alits by the nltirety are 11ot suhjcct to le ly  111itltr OXC~ ' I I -  

tion 011 n jutlgrnent rendered against either thc l~uiha~lc l  or the n i f r  
a lo i i~ ,  nor can t 1 1 ~  ir i tere~t of either thus sold, hpcau<e the right of 
survivorship is merely an incident of the estate, :nld tloes not constitute 
a remainder, c i t l~er  vested or rontilige~it, but in this jl~ristlictior~ a jntlg- 
mrnt re~itlrred against the liushai~d and wife jointly, ul1011 a jomt 
obligation, may be satisfied out of an estate in lands held by tlicm as 
tenants by the entirety. X a r t i n  v. L e u  is, 187 S. C., 4 i 3 ;  30 C. J., X 3 .  

This tenancy by tlie entirety is s u i  g e n e r i s ,  and arisrs from the 
singularity of relationship betn eeii husband and n ifc. I n  order to 
compreherid its peculiar properties and incidents, the one fart  nliich 
must be colistantly borne ill mind is that thc cstate may be taken and 
lield only by husband aucl wife in their capacity as such, and not 
othernise, though i t  is not riec2essary that  they be so described. 13 R. C. 
L., 1108. As between them, therc is but one owner, and that is ~ i e i th r r  
the o l~e  nor tlie other, hut both togethtr, in their peculiar relatiomhip 
to each other, constituting the proprietorship of the whole, ant1 erery 
part  and parcel thereof. Ketchurn 21. TT 'a ls~~or t l ! ,  5 Kis . ,  11. 102. I t  
may be taken under execution against one of the partit.> only nhc11 
the legal personage of "husband arid wifr" has been rccluctd to ail 
ilitii\ iduality itle1ltical n-it11 the liatural person of the s u n  i\ or. S f  rctl, r y  
L'. I i e e f e ,  26 Pa., p. 399. 

Fo r  the benefit of the investigator, the following supplmier~tary 
observations 011 estates lield by hur;barid and wife as tenants by tlic 
entirety may hc added to those lieretofore rnade i n  the case of Daeis r .  
Bass, a x t e ,  200 : 

1. Where husband and n i f e  contract joi~it ly for a huilcling to be 
built, rebuilt, repaired or improved, upon laiitls lield by them as tcnants 
by tlie entirety, said building and lands may be subjected to the pay- 
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ment of all debts contracted for work done on the samc., or materials 
furnished. C. S., 2433. Bu t  the law would seem to be o herwise where 
the contract is  made by the husband alone or by the wife  lone. Pinch z'. 

Cecil, 170 N .  C., 7 2 .  
2. TT'here several judgments are taken against a hushand or a wife 

individually, and a t  different times, no present lien attaches to property 
held by the entirety, but upon the death of either, the s u i ~ i r o r  acquires 
the entire legal title to such property, and the liens of tlie several 
judgments held against the s u r v i ~ o r ,  if still actire and uns,atisfied, 71-ould 
then attach to said property, eo in~ tanfe  and a t  the very moment when 
the title vests in the judgment debtor in his or her individual r ight ;  
hence, the previously taken judgments ~roult l  all stand lpon the same 
footing, and the proceeds of a sale thereunder mould be distributed pro 
rata without reference to the priority of said judgments or to the time 
of their docketing. X o o r e  c. Jordan ,  117 S. C., 86;  42 L. R. A,, 209, 
and note. I n  other words, the acquisition by the judgment debtor of the 
title to such property by right of survirorsllip  would place the estate 
upon the same footing with relation to said judgments as  after-acquired 
property. And the rule in this jurisdiction with respect to the priority 
of judgment liens against after-acquired property is that  mch judgment 
liens attach equally without reference to the date of their rendition or 
docketing. C. S., 614 and 654. This  rule is based upon the theory tha t  
tlie liens attach the instant there is  a title capable of being encumbered, 
but they do not for this reason relate back to the time of the original 
judgment. 23 Cyc., 1381. 

3. No homestead may be claimed in lands held by the entirety as 
against a judgment rendered on a joint obligation giren for the purchase 
of said property. Snzifh c. n i g h ,  86 N. C., 93. ( T o  property shall be 
exempt from sale for taxes or for payment of obligations contracted for 
the purchase of said premises." Const., Art .  S, sec. 2. Bu t  the law may 
be othernise xhe re  the joint obligation is not for  the purchase price 
of the land. See d i c t u m  in X a r f i n  7>. L P I C ~ S ,  187 N. C., p. 476. The  
"laborer's lien" for labor performed and the "mechanic's lien" for work 
done on the premises under a joint contract, have a constitutional 
priority orer the liomestend exemption ( B r o y h i l l  v. Gaitllcr, 119 N. C., 
443)) but not so in case of a lien for materials furnished, which is only 
statutory. C u m m i n g  v. Bloodtcorth, 87 N .  C., 83. T h e  homestead 
exemption shoulc~ .,ot be confused ~ r i t h  the wife's interest in the hus- 
hand's "home site" (chapter 123, Public L a m  1919) when sought to be 
conveyed without her signature, which is also statutory C. S., 4103; 
B a n k  v. Surnncr, post, 687. 

From the f a c t s  and :icveement appearing of record, the judgment 
entered in  the Superior Court must be upheld. 

Affirmed. 



N. C.] FALL TERX, 1921. 687 

SOUTI-IEIIN STATE BASK v. C. F. SUMNER AND TVIFE, M I N N I E  SCMR'EK. 

(Filed 3 December. 1024.) 

Hnsbaud and WifoDower-"Hoine Site"-Statutes - Injunction-Ap- 
peal and Error-Prejudice. 

Under the facts of this appeal it  appears that a mortgage given by the 
liusba1id was illsufficient to pass the interest of the wife in his Inlids for 
il~suificicncy of her probate. and that the court below, UIIOII her motion 
in the  resent case, dissolved a temporary order as to her inchoate right 
of do\ver, hut continued it  with respect to her Ilusbantl's "home site," 
('. S., 4103. wliic.11 l ~ d  ljreriously btsen inc*lutled ill another ac:tion to 
which she was not a party in the dower allotted to her ruotl~er-ill-law. 
There n.as no evidence a s  to when her husband had acquired the title to  
the land, or when he married the appellant. Held ,  the ar~l~ellarit hacl no 
just ground to complain of the action of thc court below, mi11 the con- 
sideration of C. S., 4103 is not involved on the appeal. 

APPEAL by  defendant, X i n n i e  Snnmcr ,  f r o m  Fi~z l e ;~ ,  J . ,  a t  (Ihambers, 
1 7  J u n e ,  192.1, fr01n IIEX~ERSOX. 

Motion i n  this  cause to eiijoiri execution of judgment i n  a qpccial 
~ ~ r o c e e d i n g  f o r  par t i t ion i n  nl i ich t h e  niovallt u a s  not,  and is ~ i o t ,  a 
party.  

F r o m  a judgment, dissolring t h e  temporary restrltinir~g order isiuetl 
i n  the  cause, except as to  the  ('home site" of d e f e ~ ~ l a n t ' s  l l u ~ l m i t l ,  now 
i n  t h e  possession of U s .  L. A. Sumner  as  lwr clover, tlic t l~ fen t lau t  
appeals.  

T .  J .  Ricknzatz and ship mu^^ c6 Justice for plaint /R 
D. L. English and 0 .  I<. B e n t l e f t  for d ~ f e n d a n f c .  

STICY, J. T h i s  appeal  presents a novel q u e d o n  on a singular s ta te  
of facts. 

T h e  prcsent suit Tvas institutcd hy tlic plaintiff i n  1921. u ~ l d c r  ('. S., 
1743, to  quiet its ti t le to  S/x u~id iv ided  interest i n  certain Iantlq and to 
remove t h e  defendants' claims as  clouds therefrom. Plaintiff acquired 
i ts  interest i n  thp lands by purchasc a t  a forerlosure sale uniler a tleed 
of t rust  executed by C.  F. S u m n e r  and  n if?, Minnie  Surnncr, but which 
was held to  be invalid as  to 3f innie  Sumner  because her  acknov ledgnient 
and pr ivy  examination were not taken as  required by law, and the 
case was accordingly remanded f o r  a new tr ia l .  187 S. C., 762. 

W h i l e  this  cause lvas pending, t h e  plaintiff instituted a special pro- 
ceeding before t h e  clerk of t h e  Superior  Court  fo r  Henderson County to  
have  the  lands d i ~ i d e d ,  bu t  i n  ~ v h i c h  Minnie Sunmer  was not, and  is 
not, a par ty.  I n  t h e  proceeding f o r  partition, Mrs.  L. A. Sumner ,  
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mother-in-law of Minnie Sumner, was allotted her dower and Rettie 
Levwette her v8 interest in the lands. Thc  home plaw v a s  included 
in Mrs. L. ,I. Sumner's dower. This v a s  affirmed on appeal. Bank v.  
Leccrefte et al., 187 AT. C., 743. 

l l i l~ l i i e  Sulnner, tliereupol~, files a motion ill this c,iusc, to wliicli 
she is a party, to enjoin the plaintiff from executil~g its n r i t  of 
possession in the case of Bank v.  Lecerette, supra, to ~v iich she is not 
a party, until her inchoate right of dower can be ascertained and 
determined and her husband's "home site" set off and possession awarded 
to her under C. S., 4103. X temporary restraining order was granted, 
but dissolved upon the hearing so f a r  as appellant's inthoate right of 
dower is concerned, and continued with respc3ct to her husband's "home 
site" which was adjudged to be in tlie lands previously allotted to Mrs. 
L. ,I. Sunmer as her dower. From this order, AIiiinie Sumner alone 
appcals. 

The  appellant has 110 just cause for complaint; she h i s  received all, 
if not more, than she is entitled to on her motion. 

There is no finding on the record as to when C. F. S ~ m n c r  acquired 
title to the l a~ ids  in question, nor when he  was married. It is contended 
by the appellee that  both events took place prior to t h ~  enactment of 
ch. 123, Public Laws, 1919, now C. S., 4103. Hence, plaintiff takes 
the position that  the act has no application to the prescnt case, citing 
by analogy, decisions holding that  where a husband married and 
acquired lands prior to the dower act of 1867, such lands were not sub- 
ject to dower, though sold by the husband without his wifr's concurrence, 
after his marriage and after the passage of said act. Jenkins ?;. Jenkins, 
82 T. C., 205. See, also, Gladney 1 % .  Sydnor, 172 No., 318, 60 L. R. A, 
880. 

The facts of tlie present record do not call for an inierpretation of 
C. S., 4103, ~vhich  is riot altogether free from difficulty, and me refrain 
from a discussion of it. I t s  meaning is by no means clear. The  value 
of tlie "home site" is not fixed by the statute. I t  is no1 certain as to 
wlicther it is intended to be in addition to, or includcd within, the 
homestead right. Kothing is said as to whether it is superior to the right 
of heirs or the claims of creditors. I t  has beer1 suggested that  tlie statute 
may apply, and probably was intended to apply, only as against those 
claiming under a deed from the husband without his wife's proper 
joinder. We leave its interpretation for future consideration. 

The  appellant has no valid cause to complain a t  the jucgment entered 
Irelow. 

Affirmed. 
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I. Carrivrs - Railroallb - I<'cclrral Statutes ant1 Decisions-Scgligcm- 
Elnploycr and 1hipluyc.e-Trials. 

4. Sa~1ie-Ccillisions-IViti1c.ssc~s-E~x1~crts' Opinion-Qnrstions for Jury. 

6. Same--I'roxunate Cause. 
TT'llerc a railroad locomotive n.as derailed ill a c.ollision with an auto-  

mobile a t  a public crowing, i lrltl  there ii evidence of negligence on the 
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cnrric>r's part in l~rosi~nntcly causing an illjury to its t ,m~~loyer ,  in his 
i~c t io l~  for d ;~~nngcs  the mere fact that the driver of tlie automobile inay 
have like\\-ise been ncgliyent does not bar the plaintiff's right to recover 
in his action :~g:iinst his c.ml)loyer, alone, under the principle that another 
ncgligcl~t act 111ily c011c111. in prtrsin~ately c a u s i ~ ~ g  mi injiuy. \vithout es-  
clntling liability of tlicx tlcfcl~tlant, \\'hen its ncgligcnt act was one of the 
1)rosimute causes of tllc injury in suit, alitl tlie doctrine of ii~terrening 
ncgligellcc is illnlq)licable. 

6. Same-3Pcas11re of l h n ~ a g e s .  
In i ~ n  action to recover clamagcs for a 11ersonal injury to an enll~loyec. 

of' drfc~ntl:~nt r:lilro:~d coml1:111y under the provisions of tlie Federal Em- 
111oy('rs' 1,iability a11t1 1:oiler Il~el)ectio~i acts, the measure of cla~nages are 
those caused by the ~lcgliwuce of the (1efend:nlt for physical suffering and 
tllc, l)l:lintil'f"s l!cc.uni:ll~x loss by wnsoli of llermanrnt tlisal~ility, \\-hen 11er- 
ni:inc~ntly disabled, l)rescnt, autl 11rosl1ective, upon evidence in the case, 
reduced to the 1)rescnt \\orth of such aggreg:ite sum a:; the jury may 
find the plaiiitiE to hare been endamaged under the 1IrOller rule of espect- 
:incy of life, and the ev ide~~ce  as to l)laintiiYs e:ln~iny c:rl!;ic.ity, ctc. 

7. Instructions-Allpeal and Error. 
The charge of the court \\-hen a s  a whole it correctly lays down to the 

jury ulmn tlie evidence in the case the correct rule for the ad~lic~asnrc~~nc~l~t  
of damages \vill not be held for reversible error wl~en in its disconncctetl 
]]art, t:llie11 disjointedly, error may be found; and n.here the charge thus 
construed is correct, reversible error will not be held bceiiuae of fi~ulty 
illustrations given ul~oii correct principles. 

AITE:.\L by clcfentlant f r o m  Grady ,  J., :lritl a jury,  a t  X a r c h  Term,  
1924, of WAKE. 

,Iction brought by plaintiff against defendant under  t h e  Fetleral 
Exnployers' Liabi l i ty  ,let to  recover damages f o r  personal injur ies  
received on 13 December, 1021, a t  Red  Springs, S. C. T h e  plaintiff 
\\-as a locorriotive el~gineer ,  but  was p c r f o r n ~ i n g  service of fireman a t  
the  time, on defendant's t r a i n  ~ v h i c h  co l l i t ld  with a Chevrolet auto- 
mobile a t  a public crossing. Tl ic  engine and t r a i u  wercx dernilecl, the  
clr iwr of t h e  automobile, one Gilchrist,  mas killed, t h e  automobile 
dcmolislicd, aud  tlie plaintiff employee, a t  his  post of duty,  on t h e  
eligiile of defendant, perinanently and seriously injuretl. Tl ie  niain 
allegations of negligence was t h a t  t h e  defendant 's pilot, o r  what  is  com- 
liiol~ly k11o~vn as  t h e  "con-catcher," was oltl, worn, d e f e c t i ~  e, insecure, 
all insufficient pilot and  equipment, and  a n  oltl, worn defective. and  
illsecure tender. T h e  t r a i u  v a s  running  a t  a n  unlawful  speed. T h e  
engineer was not  keeping a proper  lookout or giving a n y  ~ v a r i ~ i i i g  to  
people dr iving along tlie public liighway, wheu approacl ing the  cross- 
ing, to  avoid collision. 

Tlie complaiiit fu r ther  alleges: "That,  as a direct and proximate 
result of the defendant's said negligent, careless and  w r o l g f u l  co~iduct ,  
t h e  defendant's said locomotive engine violently collided with said auto- 
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mobile at said i~ublic crossing, completely demolishing said automobile 
and the pilot of said 1ocornoti~-e engine and the tendcr attached thereto; 
said loconiotive engine, tender, and several cars in said train mere de- 
railed, and tlie plaintiff n a s  caught bet~veen the demolished tender and 
the cab of said locon~o t i~  e engine, and his left leg r a s  horribly lacerated, 
mangled and injured;  he was suspended 1)y the flesh of his lcg for a 
long space of time before being renloxed from said wreck; he  n a s  badly 
bruised and injured all o r w  his hotly; lie was forced to undergo a num- 
ber of surgical operations," etc. 

Plaintiff testified, in p a r t :  "I, a i  fireman, had nothing to  do n i t h  the 
inspection of the engine. The  pilot, or cow-catcher, v a s  p r o ~ i d e d  to the 
cligilie to r e m o v  obstructions from tlit track. This drawing correct13 

vme. illustrates the position of the pilot that  v a s  on the locomotire en,' 
That  is the shape pilot that it  \\-as; that  is a correct diagram of it. The  
location of tlie pilot is a t  the end liere. There n a s  not anything else 
provided on this cngine for the removal of obstruction.. Upon remora1 
of the pilot, the frolit of t h ~  engine is Icft opcn; the front of the engine 
is left entirely open. There nould have been about three feet of space 
left there in front of the engine after the  removal of the pilot, and as 
wide as the front, the width of the track. The  standard width of the 
track is 4 feet 8% inches. I t  would leave an opening there of 4 feet 
835 inches by 3 feet. There ~ o u l c l  not be anything left there to prevent 
the wheels coming in contact with any obstruction on the track. On this 
morning of 13 December, 1921, n e  w r e  going in Red Springs, as usual, 
arid hit some objcct. We nent  ill oil tlie same day as usual, and me 
generally went in on time. I did riot notice about the speed then. Yes, 
it  was running 45 or 50 miles per hour. There were yard-limit hoards 
in Red Springs at that time, 200 yards south of tlie crossing. You get 
to the yard-limit board before you get to the crossing. T l i ~ s  collision 
occurred within the yard limits of Red Springs-it indicates the rail- 
road yard, 71-liere the switch engine or other trains can ute tlie rnain 
line without protection. They generally slon.etl down before getting to 
that  crossing, because i t  is in the city limits. . . . The  first thing 
that  I noticed n a s  Mr.  Rutledge applying the cniergency brakes. TTitli 
iespect to the time he  struck the automobile, it  all happened about the 
same time, and it was very quick. I obserred, when the engine struck 
the automobile, that i t  mounted, and the train was derailed on the cross- 
ing. I t  mounted it nlien i t  s truck;  whatever it struck, it run orer the 
top of it." 

Evidence was introduced by plaintiff to sustain his allegations. They 
were denied by defendant, and evidence introduced to contradict plain- 
tiff's allegations. 
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The issues submitted to tho jury, and their anstwrs lhereto, are as 
folio\\ s : 

1. \Vas tlic plaintiff injured by tlie ~ieglige~ice of the tlcfenda~it, as 
alleged ill the colnplaint ? ~ l ~ i s ~ v e r  : Yes. 

2. I f  so, n lint da~ilage is plaiutiff entitled to rccol er of he t l c f e~~ t l a~ i t  2 
A ~ l s n c r :  Disability, $15,000; ~ncii tal  a ~ i d  pligsical suffrri~lg, $7,500- 
$22,500. 

Jutlgrl~cnt n a s  rcntlercd on tlic rcrdic't, to wliich tlefe~itla~lt excepted, 
a ~ ~ d  apl)calerl to tlic Suprenic Court. There nre thir ty c w c p t i o ~ ~ s  and 
assignli~c~its of error. Tlie material ones we n ill co~isitlcr 111 the o p i ~ i i o ~ ~ ,  
witliout t l o i ~ ~ g  so o c r i a f i m .  

C~aitr;sox, J. Tliis act io~l was brought uudcr the Federal Employers' 
Liability Act (35 T_T. S.  Sta t .  at I,., 13. 65, ell. 149) mid the Federal 
Boiler Inspectio~i Act (36 r. S. Stat .  a t  L., p. 913, cli. 103), a~i t l  the 
aliientlnie~~ts thereto. Tlic d e f c l ~ t l n ~ ~ t  v:is el~gaged a11t1 111~ pln i~~t i f f  was 
cinployed in interstate commerce. 

The  nlatcrial parts of the t v o  statutt3s, mid the aiim~tlniciits thereto, 
and rules promulgatctl and applicable to this case, a re  as follows, to  wit, 
(Italics o11rs, :I$ svt fort11 in act nncl rules) : 

"SECTIOIU 1. That  every conlnlon carrier b r  railroad, vliile (wgagilig 
ill comnlcrce between nlry of tllc scvwnl Statrs, . . . 4inll be liable 
in t l a ~ i ~ a g m t o  ally pcrsoli suffcril~g illjury vli i l t~ I IP  is cii~l~loyed 11y such 
carrier in sucli comlnercc (ill case of tleatli of sucli en~ploycc, etc.), 
. . . for such illjury or cleat11 result i~lg ill tr'holc or in p u v f  from the 
negligence of ally of the officers, age~lts  or employees of s ~ c l i  carrier, or 
by reason of ally defects or i~isufficicncv clue to its n c g l i g e ~ m  in its cars, 
. . . applia~iccs, . . . or other equipment. 

''SIX. 3. Tha t  in all actioi~s hereafter brought against t n g  sucli com- 
m o ~ i  carrier by railroad under or by virtue of any of tlie provisio~ls of 
this net to recover damages for persolla1 illjuries to an employee, or 
where such illjuries ha re  resulted in his death, the fact that  thc employee 
may liavc been guilty of contributory negligence shall not bar a recovery, 
but the damages sliall be diminished by thc jury ill pro l~or t io~i  to the 
amount of negligence attributable to such employee: I'roz~icl~rl, that no 
such e~liployee who may be injured or killed shall be held to have been 
guilty of contributory negligence in any case where the violation by such 



conirno~i ra r r ic r  of :nry s tatute  ciiactctl fo r  t h e  safcty of c i l ~ l j l o g c ~ s  ro i l -  

t r t b u f c t l  to t l ~ p  illjury or dent11 of well employee. 
"Sbc- .  4. That i n  ally :~cztioil 1,rouglit :rg:rinit a n y  colilnio~i carr icr  

untler o r  1)y T irtut, of t h r   pro^ iiioii, of this  act to rccol-cr da i l~ag t  s fo r  
i l ~ j u r i c s  to, o r  the t lcat l~ of, a n y  of i ts  cml~loyc.cxs, such einplo>w sllnll 
~ i o t  he 11c>ltl to ~ : L I ( ~  a+surrictl the r i . 1 ~ ~  of his  c i n p l o p c ~ ~ t  j ~ i  any case 
\ \ l ~ c r c  t l ~ c  \ i o l a t i o ~ ~  hg hue11 ( G o i i i ~ ~ ~ o ~ ~  c:~rr icr  of ally htatutv o~iactcd for  
tlic, w f c t y  of e ~ i ~ l j l o j c w  roi~tr ibutc~t l  t o  t h e  i l l jury or  dc:ltli of such 
eunployw.') 

1h)lr.cn I m r ~  c ~ r o s  A ~ T .  
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Rule KO. 152 ( a ) ,  promulgated by the Interstate Cclmmerce Com- 
mission, which was in  full force and effect, provides: "!Tender frames 
shall be maintained in a safe and suitable condition f o ~  service." 

Other rules of the Interstate Commerce Commission make the rail- 
road responsible for the  design, construction and maintenance of loco- 
motives  and tenders, and all parts thereof,  under its control. 

I t  is not necessary for the plaintiff to plead or prove the aforemen- 
tioned statutes as  the Court will take judicial notice therecf. 

I n  25 Ruling Case Law, sec. 200, i t  is stated: "Judicial notice will 
be taken of public acts of Congress, not only hy the courts of the United 
States, but by the courts of the several states and t e r r i t ~ i e s .  Federal 
statutes need not be pleaded in  the state courts. I n  construing a Federal. 
statute, a state court is  bound by the construction placed on i t  by the 
Federal courts." Seaboard A i r  Line Rai lway  Co. v. Duval ,  225  U. S. ,  p. 
477. 

Exceptions and assignments of error were made to the following ques- 
tions asked plaintiff and answers thereto : 

"Q. Have you an opinion, satisfactory to yourself, based upon your 
knowledge and experience as  a locomotive engineer as to whether a 
locomotive engine of that type, and operated at the speed a t  which that  
was operated, mould mount an obstruction if the pilot was in good con- 
dit ion? Answer : 'Yes.' 

"Q. What  is i t ?  Answer: 'If the pilot had been in good condition 
I do not believe that  it would.' 

"Q. Mr. Mangum, do you know the effect a defectivl: condition of 
the pilot would have upon a locomotive engine in case of a collision with 
a Cherrolet automobile on the t rack?  Answer: 'Yes.' 

"Q. What  effect, if any, would decayed ribs of pilot of engine KO. 
63 have upon t h e  engine in  case of collision with a Ch,lvrolet on the 
t rack?  Answer: 'The pilot would be demolished and wculd allow the 
automobile to go under the engine and cause a derailment.' 

''Q. Would the effect be the same with all autoniobiles? Answer: 
'Yes.' " 

I t  was contended by the defendant tha t  the  court below n the  answers 
to the foregoing questions permitted the witness to express an  opinion 
upon the very matter to be passed upon by the jury. I t  was in evidence 
that  the wood on the pilot to the engine had been permitted to become 
decayed and rotten. 

I t  was i n  evidence that  the  plaintiff mas an  experi, skilled and 
experienced locomotive engineer and his  answers to the questions pro- 
pounded to him were based upon his knowledge and experience as a 
locomotive engineer. H e  was thoroughly familiar with the engine, its 
speed, the weight of the train, the track and roadbed, and he was fully 
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qualified to  express a n  expert opinion as  to  n h e t h c r  such loco~notive, 
equipped n i t h  a propcr  pilot, would. i n  c a w  of collision, mount a n  
obstruction. T h e  plaintifi 's tcstimolir- 111 tli i i  rcgnrtl n a s  but "expert 
t es t in~ony  011 t h e  facts," hascd u p o l ~  his  k~ionlet lge a ~ l d  tspcrience \r it11 
such c o n d i t i o ~ ~ s  and  instrunit~lltalities.  W e  tliinli t h e  eT~dclice n:iq 
admissible. S h a w  v. Ha?zclle Co., ante ,  p. 232 and  cases cited. 

"For  t h e  plailitif? to  r m x  er m ~ d c r  t l ~ r  Fcder :~ l  E ~ ~ ~ p l o y e r s '  Linhility 
*\ct i t  is  not \uficiclit t11:tt he  p r o \ e  nc.gligence a ~ i t l  i u j u r y  u ~ i d c r  colidi- 
tiows n i t l i iu  t h e  ternis of t h e  act.  T o  create a ju ry  i-sue, the  plai l~t i f f  
111uit introduce proof twdi l ig  to  illow tha t  the  alleged iiegligclic~ n as  
t h e  p r o s i ~ n a t e  cause of the  d:ln~agc. T h e  character of el idence neceqsary 
to  p r o r e  such causation i ~ i u s t  tlepcl~tl largely upon t h e  circumstances of 
c.ac.ll c.:isc,. . . . -111  i l l jury nl i ich i; t h e  n a t u r a l  and probable 
r c d t  of a n  avt of iirgligclicc is achonablc, and such a n  act i q  the  
proximate causc of the  in jury .  B n t  a n  i n j u r y  tliat could not have been 
foreseen or  reasonably ant icipated as  t h e  probable result of all act of 
r~cgligelice is not actionabltl, and  sue-11 a n  act is  eitlier the' r rmote causc, 
or no c:ru>c n h a t e ~ e r  of tllc in jury .  T h e  ~ ~ a t u r : r l  coliaeqnince of an 
act is t h e  conscquerlce nl i ich ordinari ly  f o l l o ~ r s  i t ,  t h e  result nlllcll 
m a y  rcaso l~abl r  he anticipated f r o m  it.  A prohal~le  comequence is one 
tha t  is  more  likely to follon i ts  supposed taus t h a n  i t  is  not to  follow 
it." Roberts  on Federal  1.inbility of Carr iers ,  Vol. 1, sec. AS, pp.  942, 
944. 

I n  T\Tootl on Railroatli ,  Vol. 2, 11. 1438, the mat te r  is well etatctl : "But 
a. nrollgtloer is  rcspolisible f o r  a l l  consequences t h a t  ellsue ill the ortlinary 
ant1 11:rtural course of erents,  althougli those e ~ e n t s  a r e  brought about 
by the  i n t e r r e n i i ~ g  agency of others. pro1 idetl tlie inter1 c n i i ~ g  agcncy was 
sct i n  motion by tlic p r i m a r y  n rongdocr, o r  f11c a( fs t n u s / n g  t h  c rltrnmge 
u ere t h e  necessary or  legal and natural  consequences of t h e  ui~zginal 
z r t ~ ~ n y f u l  act." ( I t a l i cs  ours.) 

r 7 1 hca tlefcntla~lt cwntt~id, tha t  r e g a r t l l w  of tlic c o ~ i d i t i o ~ ~  of thc pilot, 
the r r a l  cSauv  of tlic accitlc~it T\ a,  the  nc~gligcnt conduct of the  d r i ~  er 
of the  :tuton~obil(. in  going 011 thc. t rack in f ron t  of a n  a p p r o a c l ~ i l ~ g  t rain,  
tliat t l ~ c  rn t i rc  c\idenco in tlic rase ~\tabli. l ies as  a matter  of law tha t  
tho plaintiff's irijuries resultctl f rom the i ~ i t r m  elling liegligel~t a c t  of all 
illdependent third p:ll.t~, f o r  wliicli t h e  defeiidnnt is not liable, aud  
tlrfendar~t 's motion f o r  n o n s u ~ t  should hc allowecl. W e  c2ailllot so hold. 
T o  iu.;tnin i ts  l ~ o s i t l o ~ l ,  tllc cake of Ilaitorz r .  l ' e l e p h o n ~  Co., 146 N. C., 
11. 429, i s  cited. 

Thnt case, i n  general, dccitles, nlieii i t  was s l ~ o w i  by the cridence t h a t  
t h e  clefelidant's telrplione pole liad fallen up011 a public road, and tha t  
intelligelit third persons, not agents of the  dcfentlmit and acting witliout 
i ts  knowledge, or its knowledge of tlie conditions, replaced tlie pole in  



t h e  hole i n  ~ ~ ( ' 1 1  I I I : ~ I I I I ( ~ ~  :IS to 111:lli~ it ~ I I S C C I I ~ C  a ~ i d  1111snf~ for  t r n ~ . e l ~ r s  
alollg tlic road, n11d t11:1t the  1)laintiff's i~l tcntatc ,  froc f r m l  ~lcgligc,~lec, 
was i ~ ~ j n r c ' t l  :1bo11t half ark hour  tllcrcwftc!r 11y tht, falli~r,: of tlic polc, 
thc~  qilc~stio~r of thc  t lof(~r~t la~rt ' s  ~ l t g l i g o ~ r w ,  if : I ~ I J - .  w : ~ s  ( l l i l~ i i~ la t td  11y 
t h e  i ~ r t c r w ~ r i ~ r g  act of t l ~ i r t l  ~ C ~ S O I I P ,  c o l ~ s t i t u t i ~ i g  the 1)rosillinte c:luse; 
all(] i t  v : ~ s  error  ill tlir court I)c>lon- to rcfusc to  i l~str i lc t  t l ~ c  ju ry  tli:~t,  
if tl~c,?- foii~ltl  tllc c>vitltmccl to 1~ true,  t l ~ c  pl:li~ltiti' coulll 11ot rwover .  

r 3 l h c  f :~c t s  ill t l ~ t  case a r e  iiot n~~:rloc!.o~is to tllc o ~ i c  a t  bar.  I t  was 

'Ill(. 1)ur1)ose of tllc pilot was to rcl~iol-c obstlwctio~is fro111 the  track- 

of the trnek. 111 t l ~ c  i~ls t : r~l t  c n c  it n.ns s l i o n . ~ ~  tha t  tlic pilot was old, 
~01.11,  rotte11 nncl d c f c c t i ~ c ,  nlid i~lsttsatl of t l l r o v i i ~ g  t h e  nutonlobile f rom 

tlic. trail1 ]\-ere 1i11rlc~l ngniwt  tllc tcwdcr l~rcaliilrg it  looso f r o m  its bed 
nncl I ) ~ I I I I ~ I I ~  p l : i i~~t i f f  ill hctn-eel1 t h c  top par t  of t h e  tc~l t ler  and thc rea r  
cntl of t h e  c l i g i ~ ~ c .  

l ' hc  ( ~ ( ~ C ~ S ~ O I I P  of illis Stntc, nncl tlic Uliitctl States  wliicli a r c  npplicnblc 
Ilcrc, n~ l t l c r  t h e  facts  n ~ n l  rircluiistnl~ccs of t l ~ i s  case. do :lot. Tve t l l i i~k .  

'I'lic conrt Iwlo\\- i ~ i ~ t r u e t c d  tlre jury, ill par t ,  as  fo l lons :  ((,\s to t h e  
first issue, tlic philitiff asks you to answer i t  'Yes.' T h e  t lcfe~i t la~l t  
:islis yon to n m w r  it  'So. '  I3cfol.c you call a n s n c r  it  ill tlic : ~ f f i r ~ i i a t i v ~  
the  plaintiff must offcr eritlence, n-llich fro111 the  greater  veiglit ,  satisfies 
you tha t  tlic tlcfrlitln~lt lins been gui l ty  of soine breach of d u t y  which it  
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o\rc'tl to tllc. l)l:~ii~tifT, tlr:~t is to  say, that  it 11:ts 11cc11 gui l ty  of iic'pligc~i~c~e, 
aiitl tlint sucali ~ ~ c g l i g c ~ l l c ~ i ~  \l:n.: th11 pros i~na t i i  cause of tllc l ~ l a i ~ ~ t i f f ' s  
i~i jur)-)  11111l(w tliix i i ~ s t r u ~ ~ t i o i ~ s  tha t  I Ii:i\-c ~ I ~ I - P ~ I ~ J -  g ivv t~  ,YOU, L I I I I ~  t11:tt 
I will ilo\v gi\-o you I ~ ~ K ) I I  t l ~ i >  1):wtic.ulx I I O ~ I I ~ .  y o ~ i  111;1y ~ ~ i ~ ~ l c ~ r ~ t : t i ~ ~ I ,  
g i ~ ~ ~ t l ( w ~ c ~ ~ i ,  t11nt t l ~ c ~ r c ~  m a y  11e I ~ I O ~ Y  t1i:111 O I I I ,  11rmi111ilt(, V : I I I > ~ >  of : I I I  . . 
i11~11ry. 1;)- ~ ) r o x i i t ~ : ~ t c ~  c2:i11~iL is I I I I , : I I I ~  t l ~ a t  \vhiCli i11 11:1t11r:11 : I I I ~ I  cdoti- 
ti1111011h F I Y ~ U V I I ~ C ~ ,  I ~ I I ~ I ~ C I ~ I ~ I I  11y ~ I I I > -  I I C ' J ~  C I I I I ~  i t ~ ~ l c ~ l ) ( ' ~ i ~ I c ~ t ~ t  1<:111sc1, l ~ r i x l ~ i ~ ~ ~ : ~  
t l i ~  i ~ i j u r y .  :t~rtl, \ v i t l ~ o l ~ t  v l ~ i ~ l i ,  tlic, i ~ i j i ~ r y  n.oultl liot I~rlvc, c ~ c ~ u r i ~ ~ l .  J t 
is  the  c21usc \vl~ic*!l dirc~c~tlg j)rotlui~c~s tlic rehult, aild, \ \ i t l ~ o l ~ t  \vl~ic.l~, t111' 
i l l jury cori~pl:ri~ic.tl of \roil111 not 11:1v(' o c ~ a r r c ( l .  '1'0 .~11o\v tllat otllor 
c:tnqc,s oc~,urrcvl ill p ro t luc+i~~g  or c~ol i t r i l~n t i~rg  to  tht. i l l jury cwnipl :~i~~(vl  
of is  110 i I ~ f i ~ ~ ~ . ~ c ~  to all a c ~ t i o ~ i  f o r  1icgligc~ltcc~. So that ,  n.licw tlic'rc, 
t \ ro  or 11tor~ c,Kicic>t~t p r i~s i~ i i :~ t t .  c';nl.ws, all  i w ~ r t r i b u t i ~ ~ g  to : I I I  i l l jury. 
if tlic. tl(~f(~iitl:r~it's i i i ~ g l i g ~ ~ ~ t c i ~  1~1~1t lnc .c~~ oltc3 of suc.11 ca:~u..c,s, i t  \\-0111il 
1 1 ~  linl)l(~. T o  stat(, tlic r111c ~ l i f l ' i w ~ ~ t l y :  t l i ( w  m : ~ y  1)c t\vo or ~ I I I I ~ I ~  

11roxi111atc~ i , a~~sc ' s  of i~ i ju r ) - ,  :li111 \rllere this  c o i ~ ~ l i t i o t ~  : ~ r i ~ o , s )  ~ I I I , ~  

the  illjl~ri'cl p a r t y  is f ree froitl faul t ,  tliorc responsililc' fo r  tlic canllsi!s 
n111st n1is\\-r1r ill 11:1nlagcs, i>:ti.11 11ci11g 1i:al)l~ fo r  tlie wliol(~ 11:1ii1:1gc~, i i ~ s t w t l  
of :~llorriiig tlic ~i t~gl igci icr  of ~ I I I ~  to  c,xoncrntc tlic otlicw. Y'l1i.q \vonltl 
11c truc, :lltliougli tlie i icgl igc~~tw of :ill c~onc.nrrc.tl a11t1 co~ttr i l~utc~ct  to t 1 1 ~  
i ~ i j n r y ,  I ~ c c a n w  ulltlc~r t l ~ i ,  1:1\\-s of this St:ltc., tlicrc is I I O  suc.11 t l i i ~ ~ g  w 
coi l t r ibut io~i  :tuiong those joiiitlv liahlc fo r  all : tc . t io~~al~lo n-rolig. l ' l i iw-  
fore, g e ~ i t l i ~ i ~ ~ c i i .  it 1~t~ii1.g ntlrnittetl tha t  tlle dr iver  of t h e  auto~iiohilc, \\.;IS 

~ l i y l i g c ~ ~ t ,  :rnd t h a t  .swIi ~ i c y l i g c ~ i c  oli 11is par t  n.ns oilc. of tliv prosiliiatc~ 
causes of thv p1:riittifYs i~~jm.i i~: ; ,  i t  r c m a i ~ ~ s  for  you to iiiqnirc~ :~titl 
n s c c ~ r t a i ~ ~  f r o m  this  e\-iclcncc n l ~ c t l i w  or  ilot t h e  d ~ ~ f c ~ l t l : ~ i l t  n-as irc~gligc~l~t, 
:tntI, if so, \ r : ~ s  s u ~ ~ 1 1  111yligiwe(3 tlw l ~ r o s i ~ i ~ a t i ~  or olic of tlici 11roximat1~ 
c:luscSs of sllrh ill jury, f o r  if tlw l ) ln i~~t i f t " s  i11j1u.y n-:is ducx ill \v1101~ or 
ill l ~ r t  to  ally act of ~legligcwrc 011 tllc par t  of tlie tlcfc~itltri~t, tllat is to 
m y ,  t11:lt sni.11 i~cg l igc~lcs~  \\.:IS oiie of tllc p ros imatc~  cnusc-: t l i c~cof .  tlic'lr 
l i ~  n.0~111 11c cwtitlcml to r c ~ ~ ~ c . r ,  :111il i t  ~ r o u l t l  l,il  you^, cli~ty t o  :IIls\vc'r 
the  first iwiw 'Y<,s.' S o ~ v .  g e i ~ t l c ~ i i i ~ ~ i ~ .  you ~ v i l l  r c m e r ~ ~ l ~ r  tha t  tlie 1111r11o11 
is upoil tlic l~lniiltiff as  to  both is>ucs; autl before you r:t11 atis\rc,r c~itlic~r 
ill his  favor. lic n~n.st s t t i r f y  you by tlic, grc'ater \vciglit of tlli. c~\-itl(~lrrc~, 
fir,qt tli:~t t 1 1 ~  i l ~ f ( ~ i ~ ( l : ~ i ~ t  h ~ l s  I I ~ Y I I  ~ i f y l i g ~ ~ i l t  i n  oi~i ,  of t11ti ~ v a y s  :1111yi~l 
i n  t h e  conlplaiiit, :riid tha t  suc.11 act or acts of ~tcgligrtlcc v n s  t h e  
1wosini:rte o r  c o l i t r i h u t i ~ ~ g  cau .v  of his  i~ l ju r ies ,  : I I I ~  if you (lo SO f i ~ ~ c l )  it 
\rill 1111 your  d u t y  to  :111swcr the  first issue 'Tee.' " 

S c ~ c ) r : ~ l  cxccytiolls :lilt1 asaigiimtwt:, of e r ror  T\-PW duly rilatlc to t h e  
foregoing charge. IT(. cn~iilot snst:tiil tllcwi. \\'e tliiltk t11c charge 1 1 r o l ~ r  
~nitl(lr tlic, facts  :rlitl c~ i rcnnie tn~~ccs  of this caw. 

"Li:ll)ility is  sllo\vil uilc1c.r the F c t l c n l  act n-he11 t h c  l~l:~iiitiff l ~ r c i ~ c s  
tha t  the, inj11ry or i lmth was due  e i t l ~ t ~ r  'in whole or i n  1)art' to neplipiwce 
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of the defelidailt. This phrase is  an adoption of the conmlon-law doctrine 
of coilcurrelit causes. Although causes for which the carrier is not 
liable contributes directly to produce the injury, yet if a cause of which 
the carrier is  liable, that  is, a negligent act of any other eii~ployce or :I 

defect or illsufficiency due to negligence in equipment or works, cou- 
tributes also as a cause, v i thout  which tlie iiijury nould not have 
occurred, tlie carrier is still liable. T h e  quoted phrase means ~ io t l i i l~g  
more or less tlian that  the negligent act must be tlie proximate cause 
uuder the Federal (act)  of the iiijury and, in cases of douht, to ascertain 
nlien a ileglige~it act is the proximate cause under the Fct1cr:rl l ax ,  
tlecisiolis of courts passil~g upon such questioils under tlic coiliriioll l ax ,  
are applicable." Roberts oil Federal Liabilities of Carriers, vol. 1, scc. 
538, p. 9-15. 

311.. C h i e f  J n s t i t e  I l ' h i f e ,  ill Grtrntl l 'runli  Ry. C'o. c. Lintlsajj ,  233 
U. S., p. 47, affirms \ \ha t  r a s  said by tlic Court in 201 Fed. Rep., p. 8-14: 
"If, under tlie Employers' Liability Act, plaintiff's negligence, contribut- 
ing n it11 defendant's negligelice to the p roduc t io~~  of the ii jury, does not 
defeat tlic cause of action, but o d y  lcsseiis tlie damagw, and if the 
cause of action is establislicd by sliowilig that the in ju iy  resultrcl 'in 
\\hole or in plirt' froiu tlefentlaiit's lieoli e lm ,  tlic stalnte xoul(1 be .g 
iiullifictl by callilig plairitiff's act the proxlmate cause, ant1 thtw defeat- 
ing liiin, \vlien lie could not be defeated hy c:lllilig his act coiitrihutory 
ncgligencc. Fo r  liis act v a s  tlie same act, by n l i a t e ~ e r  name it be called. 
I t  is oiily n l im  p1:liiltiff"s act is tlie sole causc-nl~eii (left  lalit lit's act is 
no part  of tlic causation-that defendant is free from liability ulitler 
the act." 

111 l ' c x a s  LC l'trciiic R!/. 2 % .  R i g d y ,  241 U .  S.,  11. 43, tlirz defentlnnt ill 
e n o r  Rigsby, : L I ~  eniployee a switcliliian, was i l~jurctl  oli accouilt of defmt 
in one of tlie 11alld-holders or grab-irons tlinf fornicd tlic rungs of tlic 
ladder n l m ~  desceliding from the car. J I r .  J u s t i c e  I ' i fnc! l ,  said : T l i e  
qucstio~i ~ \ l ie thcr  the defcctiw condition of the ladder was t l~w to dcfci~d- 
ant's negligence is  imnlatcrial, since the statute imposes ml absolute and 
uiiqualified duty to niailitaili the appliance in ~ c c u r e  coliclitioii. Sf. L o u i s  
X: I1'01~ J I o z i n f a r ~ ~  R y .  c. 7'a?jlor, 210 U .  S. ,  281, 204, "5 ; C'h icngo B. CF 
Q. RIJ. P .  l ' n i f c d  S f a f e s ,  220 U .  S., 330. 37.i ; D~JIX .  1 . .  ,vf. I don i s  c(: ,vn,l 
Franc i sco  IZ. R., 220 U .  S., 580, 586." G w a t  -\*orfhcrn R. I?. 1 % .  l l oua l t l -  
s o n ,  246 LT. S., 121 ; S O H  A l ~ i f o ~ i i o  LC. -1. 1'. I?. I?. ( '0.  r .  TT7ci~/v( I . .  211 U. S., 
476; X i n w a ~ ~ o l i s  S f .  Lou ic  I:. R. ( ' 0 .  v. G o i ~ l ~ n i l ,  24- I-. S., 13. 66. 

JIr .  J u s f i c e  I J i f ne ! j ,  in Ylioli.aue CC I. E.  R. I?. C ' o .  1.. Ctr~i lpbcl l ,  241 
U. S., 500, said : "Upon the whole case, we l i a ~ c  110 difficulty in sustain- 
ing his riglit of act io~i uutler tlie 13i11ployers' Liability ,ict. That  act 
(see. 1, 35 Stat., 65) imposes a liability for injury to an en~ployee 'rcsult- 
ing in mliole or in par t  from tlie llegligelice of ally of the cficcrs, agel~ts, 



o r  c m p l o ~ " c u f  such carr ic~r ,  o r  ) 3 ~  r e a m l  of all? defect o r  ~ i ~ ~ n f i c ~ c ~ l c * ?  
due to i ts  iirgligcnce i n  i t r  cars, engines, appliailces, . . . or 
other tqni l i i~~el i t . '  . l b  W : I ~  11txld i i ~  kSan .lnf o n  1 0  d. lrl, 1 [ 1 1 5 ~ <  I'u $ 5  I l l / .  
21. Il'aqrwr, decided 5 Jullc, 1916, tiilte, 1). 476, n ~ i o l n t i o n  of t l i ~  8;lfcty 
Appliance Act is 'liegligelice' n i th i l l  the  i i i e a ~ ~ i l i g  of tlicx L i a h ~ l i t y  , k t .  
And  11g t h e  proxiso to  sectioli 3 of t h e  la t ter  act, no e m p l o ~ e e  i ~ i j u r c d  
or h l le t l  bllall be lit It1 to 11;tvc becii gllilty of colitributorg ~ i c  gliqc,lice ill 
:1ny case villerc :L I icilntion of t h e  S:1fctg L l l ~ l i l i a l m ~  -let 'eontriliutctl to 
the  irijurg or  dcatll of such employee.' I t  ib too 1)laill f o r  argument  t h a t  
u i ~ d c r  t h e  Iegiqlation tlic I iolatiou of tlic Safe ty  Llpl)lialic.c . \ c ~  ~rcctl 
not be t h e  sole efficicwt canscl, ill ortlcr tha t  a n  action m a y  lie." 

T h e  case of Ducis 1 . .  l<olnc/ly, decide11 17 So\eml)c,r,  1'324, 11y the 
Su1)renle Court  of the  U. S. ,  Xt.. ,J~r$tic c lfolruc5, t l e l i~  crilig the  ol) iuio~l  
of the  Court ,  is i n  no n a y  applica1)le to tlip facts  llcrc. 111 that  r a +  t h r w  
mas n c o l l i s i o ~ ~ ,  tlw sole cauqc n-as t h e  co11tluc.t of t h e  e~igi~lcctl.. T h e  
Cour t  say3 : " I t  v a s  t h e  personal d u t j  of the  cnginecr p o - i t i ~  cly to  
ascertain nht ' ther  t h e  otlltr  trail1 had  pnssrcl. H i s  d u t y  n a b  l ) r lmary  
a s  he had  physiral  control of S o .  4, and I r a s  mailaging i ts  cour-(I. I t  
seems to us  a p e n c r s i o n  of the  s ta tu te  to  nllov his  reprcscntat i \e  to  
recover fo r  a n  i n j u r y  directly due  to  his  fa i lu re  to act :I$ ~*ctquirt,tl 011 

t h e  groulid t h a t  possibly i t  nliglit h a r e  h e m  pre\entetl  if tllosc~ ill 
secondary relation to  the n ~ o v e ~ n e i i t  had  done morp. Frcsc v. C'hitclqo, 
Burlington CC Q u i n q  R. R. Co., 263 U. S., 1, 3." 

Tl ic  court below n i t h d r e n  t h e  speed of tlir  t r a in  ant1 lookout f r o m  
t l ~ c  jury's coilsideration and  limited the iqsue of 1 i ~ g l i g e 1 1 ~ ~  to 11t'fecti~ c 
pilot and  tender. 

I n  Xichirlau ( 'cnfral  12. R. C'o. 1 .  17r*eela~~d,  EX-. S., 1). 65, X r .  
Jurtice L ~ u f o u ,  co l i~ t ru i l ig  the  Federal  Alct,  said : " I t  pl:til~ly cleclarc~~ the  
liability of t h e  carr ier  to  i ts  in ju red  servant.  If he  w r I  irvtl Ile might  
h a w  recovered such dnmagcs as  would have colnlm~wtecl  h im for his  
~ x p e n w ,  loss of time, suffering and  di~ninisliecl earning po lv t~ ."  C'111~w- 
pc.aX.c, e f r . ,  l?. R. v .  ( ' a m a h a n ,  241 7'. S., 1). 241, 36 S. Ct., 594;  Ric-licy 
on Federal  Eniployers' Liabi l i ty  ( 2  ed.) see. 178, 179, 11. 361, 365. 

T h e  lrirasure of tlnmageq, uridcr tEic Fec1cr:d E n i p l o ~ ~ ~ r * '  TJial)ility ,let, 
f o r  n r o n g f u l  irijurg rnust be scttled according to t h e  principles of l a x  
as  administwed i n  t h e  Federa l  Courts.  I n  t h e  preient  caw,  xritl~tiut ariy 
exception, thc  i s s i ~ ~ s  a s  to  tlarnapei I\ P ~ C  n ~ a t l c  t l i ~  itl;~hle-fir.t, ai: to the  
a n ~ o u n t  recorerable fol* "tlisnldity" niitl, secol~d, f o r  "nlcwtnl a l ~ t l  p11y.i- 
cal suffering." T h i s  Cour t  h a s  subqtantially followed the  Sul)reine Court  
of t h e  United S ta tes  i n  regard to damages of this nature, alld i n  the  
case of Ledford v. Lunzbrr Co., 183 S. C., p. 616, it  i q  s a i d :  "111 c:~srs 
l ike t h e  one a t  bar ,  if t h e  plaintiff be entitled to  recorer a t  all, lie is  
entitled to  recover as  damages one compensation-in a lunip sum-for all  
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injuries, lmst ant1 proq~ec t ivc ,  ill consequence of the deftildant 's wro l~g-  
f u l  or i ~ c g l i g c l ~ t  acts. Tlrcsc arc. u ~ ~ t l c w t o o t l  to c ~ ~ i h r a c e  ~ n d c n n ~ i t y  f o r  
:1ctut11 ~llir'illg :l11(1 I I I C ~ ~ C : I ~  e s p c ~ i ~ c s  : I I I ~  loss of tinic~, or loss f rom 
i~ lab i l i ty  to l)crforiii ortli1i:lry labor, o r  capacity to  cart1 money. I'laii~tiff 
is to 1 1 n ~ c  n rcnsol~ablc ~a t i s f : l c t io l~  ( i f  lie be entitled to recowr  at  a l l )  
fo r  lor.: of Iwth bodily alitl 111c11r:rl l)owcrs, or fo r  actual  s u f f r r i ~ ~ g ,  both 
of I)ocly :111d I ~ I ~ I I ~ ,  v l ~ i c l l  a r c  tl~cl im~nct l i a tc  and nccrssnrg coirsequctlc8cs 
of tlw i ~ l j n r y .  A\litl i t  is fo r  the j u r y  to say, under  all  t h e  c ' i rcuinsta~~ccs,  
what is a f n i r  a l ~ t l  rcaso~lnblc S U I I ~  n l ~ i c l ~  t h r  t l c fcn t la~~t  shoultl l )ay 
t l i ~  pl:li~itiff, by n:ly of colnpens:~tiol~, fo r  the! i l l jury hc 11ns s n s t a i l i d .  
7'ho :igcX a t ~ d  occwp:ltio~i of t l i ~  i ~ ~ j u r c d  p : ~ r t y ,  the  11aturc nl~t l  c s t c ~ ~ t  of 

t o  r c c o ~  cr tllc rcawnnblc present ~n111c of h i s  d imi~~is l l c t l  t 'ar l l i~ig c a p -  
ci ty  i l l  t l ~ c  f ~ l t ~ ~ r c ,  ni~t l  his 1 0 ~ s  of t ime ill tht' p ' t ;  and  v l l i ~ c  f u t u r e  
p : ~ y n ~ t ~ i i t ~  of niouey, such :I; nagcs  fo r  labor, a r c  to  hc a ~t icipatet l  hy 
t h e  jury, a11tl capit:~lizcil illto a 7 criliet. the  plaintiff is  o l ~ l y  entitled to 
tllc p ~ s c l l t  ~ a l u c  tllcrcof. 111 other ~ ~ o r d s ,  tlw damnges to bc  a ~ v a r d e d  
to t h r  plai i~t i f f ,  if a t  all, because of his  dilninisllctl carniiig capacity, 
would \w n sum of money equal t o  tlw prosent n o r t h  of such dimunition, 
n11d i ~ o t  the  aggrrgata  a m o u i ~ t  of such earnings dur ing  his  expectancy 



of life. Your alrb\\.er to th i s  last is-lle \\-ill c ~ ~ ~ b r n i a e  t \ \ o  figures, first, 

i t .  111 otller \vor(ls, i t  tlrllst 1 ~ 1  t:llc(>i~ ill i t s  s ~ ~ t t i l i g .  '1'11(, t*li:rrg(> 
nlust I)c \-ic.\vrtl rolitt~stunlly :rlrcl llot tlisjoilltcdly. A \ ~ ~ y  otllc'r rul(,  ~ \ - o ~ i l t l  
I)(% u ~ l j n s t ,  1111th to tlic t r ia l  ,jntlgc~ : I I I I ~  to tl117 p:~rtit*. Ih1011 I , .  I.,~iiic~11. 

nrzle, 392." 

c ~ ~ u g l i t  het\icwi i t  niid tlic cngine. 
Tllcsc facats n crc ctt:rbli>l~ecl ill the  court bclow by co t~ ipc~cwt  ('1 iclouw. 

T h e  court g:r\cx fa i r ly  and f ~ i l l y  tlre cot~tclitioli, of tlic, t l c fo l~ t l : i~~t .  rl'l~c 
j u r y  u l~ t lc r  prop<>r iliitructioii.; froill tlic roll1 t 11:11 c, 1.1 11ilt~1 I ( 1  th(1ir 
verdict i n  favor  of l11:lilttifi. W e  l ~ \  c rc:i(l t l l ~  r c ~ o r t l  n~rtl  I)ritf. rarc-  



702 I X  THE SUPREME COURT. [I88 

IN RE LAST WII,L AKD TESTARIEST OF JENKY WESTFELDT, DECEASED. 

(Filed 10 December, 1024.) 

1. Appeal a n d  EI-~oI-Briefs-Objections a n d  Exceptions. 

To be coilsidered 011 appeal under the mle of court, exceptions of 
appellant apl~earing of record must be mentioned aild discussed in his 
brief. 

2. I~~structions-Appeal 'and Error-qbjcctions a n d  Exceptions. 
Wllerc the charge of the judge to the jury does not appear of record, 

the prcsulnption is that  the instructioiis give11 \yere correctly given upon 
coml)etent evidence iiitroduced upon the trial. 

Proceedings to cayeat a \\.ill are  in rent involving the rights of the 
bc'l~cficinrirs as  ~lanlecl in the will, aud those of the opposilig heirs a t  lam 
or nest of Bin dcl)cnclil~g up011 the answer to the issues of decisazit cel  
W N ,  ant1 there being no parties. strictly speaking, up011 whom a judgiuel~t 
as of nolisuit iuny be taltci~, the issue should be tried in  he due course 
and practice of the court, and a motion as  of nonsuit should be denied. 

4. Jnclgg.lne11ts-Evide~~ce-RIotions t o  Set  Aside--Discretion of Court- 
Will+Caveat. 

A motion to set aside a rerdict a s  being against the \\.eight of the 
eridence, and the consequent granting of a new trial upon the issue of 
dccisazit  vel u o n ,  is within the sound discretion of the trial judge. 

5. \ViUs-Evidence-Holopaph Wills. 
Evitlcnce that a paper-writing purporting to be the last ,ail1 and testa- 

ment of the deceased, nholly \vritten and sigi1t.d by her, was found among 
llcr valuable papers after her death, ill a desk where she kept her 
businrss papers, and those she desired to keep for thew sentimental 
rnlnc to helself, and transferred after her death to her tru111i where 
they \\ere found, is ltcld snfficieiit, under the circnmstanccs of this case 
to sustain the verdict of the jury nnd deny the careator's motion as of 
nonsuit. 

(i. Salne-JIentd Capacity-Statutes. 
Tllere being crideiicc upon the trial of the issue of decisazit %el ~ o t t  

that the deccawl lmcl sufficient mental capacity to execute the paper- 
u i i t i i ~ c s  hcins l~ropoulidcct as her \\ill, that  she \ \as  aware of the nature, 
extent and value of the prol)erty, ancl those whom she nislled to ha re  
it, ctc., the issuc \I as  properly submitted to the jury. C. S., 4144. 

7. \Vills-Holograph Wills-Witnesses-Benefici.lrics-Void Legacies- 
Statutes. 

One n h o  is a beneficiary under a holograph will may testify to such 
competent relevant and material facts as  tend to establish i t  a s  a valid 
will nithout rendering void the benefits he is to receive thereunder. C. S., 
1799, 1793. I t  is otherwise as to an attesting witness of a will that  the 
statute requires to be attested hy witnesses thereto. C. F . .  4138. 
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8. \Vills-1nte1-pretation-Several \l7rithlgs-Repugn,ulcy-Ill~pliod Revo- 
cation. 

Where tliere are several Dapers purporting to be a valid hologr:~lAl will, 
lwoncilable in their terms, the fact that none of them \\ere dated or the 
time of their esecution oft'ered in evitlcnce is uot material, :111tl the 
l)rinc411le that a lntcr \\-ill i~ icor~s i s t i~~l t  \\.it11 n fornlchr O I I ~  ~ ~ > ~ I P : I I S  tllc 
lattcr ro the estcnt of tlie rcpugnallcy, has 110 nl~plicntioll. 

"31:1y 2 2 ;  13 and  Scptemher 30, 191.5. 
"Frankfort ,  Ky. 

"I leave to Lnlie Westfeltlt, daughter  of P a t r i c k  Vestfeldt ,  tlic half 
of my property and to Jeni ly Fleetwood Westfcldt t h c  o t h t ~  half-to 
revert to  Lulie  Westfelrlt i n  case of J e n n y  JVestfeldt's tlecc:rv, aiid 
should L d i e  Ves t fe ld t  d ie  ~ i t h o u t  heirs t h e  property to  go to Overtoii 
TTestfeltlt Pricp's childreil-I leave to  Chris t ine P r i c e  $1,000, Chr i s t in r  
Reynolds $1,000 and to Deaver Lance $300 and to my serva~l t s  Joacphi~ le  
Clayton, E l l a  P r i n c e  $100 each, t o  Gertrude and Josephine P i i ~ n ~ r  
$50 each. 

"To C. R. Westfr ldt  w h a t c ~ ~ r  he  may  C O ~ C  fo r  f r o m  tlie Grnilgr, 
books, furni ture,  pictures, etc., to  %I. C. W. P r i c e  what  she would care 



"l\lothcr's a11d ( f t ~ t l l c ~ s )  ? picture is fo r  Iiitty 3Io11roe :rlid the  11:~-  
~ I O I I I I : I  is fo r  11:1rtI1il-t11(> E ~ ~ g l i ~ l i  I ' t~rli  is J(11111y's a11tI tho big pai11ti11g 
ill tl~ct 11:111 is to  go to t l ~ c  1h1 Gnrtlo. T l ~ c  books a re  f o r  B o  first, Vnllace,  

r .  G. I t .  JI- . ,  a11tI J ( ! I I I I ~ .  1 1 1 ~  p i a ~ ~ o  is Siss>-'s :111(1 l l ( ~  C ~ , I ~ O I I  a11t1 the  
r l~i l t l rc~~i 'a  a r e  A\licc's-tl~c f u r l l i t w e  to 11c divitlctl. 

('(Sigll('(I) JESSY \~.ESTFE:LIJT." 

a l ~ t l  cit:l t io~i issued ill n c w r t l a ~ ~ c ~ e  wit11 l a y .  Guar t l i a~ ls  ( ' ( 1  I i fcm lvcre 
(luly : t l~l ioi~l t (~tI  f o r  a l l  the  i11fi111ts. 

1'110 f o l l o w i ~ ~ g  i w m  wcrc! sul1111ittct1 to the  , jury:  
"li: the  1):1p(!r-~vritil1g. p r o p o u ~ ~ d e d  by Jc1111y F l ( ~ t ~ v o o t 1  Wcstfcltlt, ant1 

i w l ~ > i . ; t i ~ ~ g  of tllrr>cl s t p ~ r a t c  sl~clets 111nrlm1 (I ' ropou~it lcr ' j  I < s l ~ i b i t s  1, 
3 :11111 3) :111d cr r ry  l ~ n r t  t l ~ c w o f ,  t h e  last will a ~ ~ t l  t ~ t : l ~ ~ i c l ~ t  of J P I ~ I I ~  
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Cr,aiu;sos, J .  Tlie cawator ,  ill his  brief,  says :  "Tlie t r i a l  jutlge 
crretl ill r e f u s i i ~ g  the  iiiotioii of the  cawator ,  111:1dc at  the  close of the  

r 3 l l i c  t r i a l  judge likewise cwc.tl i l l  o ~ e r r u l i r l g  n ~ o t i o t ~  of c2avc>ator to set 
aside t h e  verdict. n l ~ i c l ~  e r ror  will be i i ~ c I ~ d c ( l  ill this ar(yuiiir.~~t." 

The  propountlcr contends tliat, oil the  record, no jutlgintwt of ilouiuit 
could bar-c, been properly ciite~red or tlic case tli-misqed, tha t  tlir, 11roct~~tl-  

tlcteriiliiiotl :IS w o i ~  as l~r :~c t i r :~b l r ,  : ~ i ~ t l  rcclnirt. tlic c2ciurt to tlo i t ,  ri1g:wtl- 
, less of objcct i i~g p ~ r i o i ~ s .  / I ~ t f c o t ~  I .  , V u u y u . ,  104 X. ('., 1." I71 IT 

IIinfon's TTTill, IS0 K. C'., 11. 214. 
T h e  que.tion of sc,ttirig aside t h e   dirt a11tl p r a ~ ~ t i n g  a i ~ t v  t r ia l  

is a m n t t r r  \~-itli in t h e  sound di.icrctioii of the court hclow. 15 E n c .  
Digest of N. C. Rep., p. 112, and case.; cited. 

Tl ic  cont(~11tio11 of propou~it ler  is  suqtaiilctl 11y aut11oritic.s ill thii: juris- 
dictiou, but n e n i l l  conrider the  eT irl(wc.c i n  the record i n  t h e  light 111o.t 
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f:~voral)lt! to en\-cntor. 0 1 1  tlie wliole record, ~ l lnu l t l  the v e r ~ l i r t  :riitl  

j u t l p ~ c ~ ~ i t  be disturbccl-:ls contcwdccl by c a r t a t o r  :' TVe th ink  not. 
Tlic tc)stilnoliy of J c n ~ i y  Flcctn.ood Westf t~ldt ,  t h e  p rcpou~lder ,  ant1 

o t l l t ~  u~it~it 'saca, to cstnblisll the v:llidity of the ])nl)cr-n.:itiligs :IS tlicl 
\\-ill of , J t~ l~ i iy  Vttitfcltlt ,  is u~idisl)utc?tl. D r .  11. 11. Flctc3llc1*, a 1111ysici:~ii, 
tcxstifictl: "1 n . : ~  1101'11 alitl reared in Flctclier nild Blicw the la te  Miss 
t J c ~ l ~ ~ y  S\'cstfcltlt all  lily lifc. I l i l i~n-  her  very well as a neiglibor and  
f r i t ~ ~ r t l  :~iitl 1<11(w. 11(>r : ~ f t r r  I b ~ g a l i  practicing medicine as 1)eing 1icr 
pliysic.i:r~i fo r  a time. 1 1 1  lily ol)illioli, ill 1914 n~it l  1915, :inti u p  to  a i d  
i l ~ c l u t l i ~ ~ p  the  t i ~ i l c  tlint I last saw Ilcr, on 24 Dccrmber, 1919, she had  
m i i ~ t l  : l ~ l t I  i~ i t (~ l l ig (~ l lce  sufficie~it to  ~ i ~ n b l c  Iier to  h a r e  :r rc~nsoilablc 
j u t l g ~ ~ ~ w i t  of tlic, k i i~ t l  :r~itl ~ t l lu t :  of tlie 1)rol)crty she prcl)owtl to will 
ailtl to  n-lioni sllc -\\-as n.illing to  will i t .  I IT-ould say t l  a t  she lintl a 
s t r o ~ i g  11iint1 :111(1 s t r o ~ i g  \ d l .  I was ~ i o t  rdatet l  to licr by blood or 
marriage." 

Tlic 1 )q)c r -wi t ings  found v e r e  not T\-itnes~ctl, but propou~itletl  as  a 
holograph will. C. S., 4141, see. 2, is as  fo l lovs :  

" In  rase of R liologrnph will, on t h e  oath of a t  least --hrec crrdiblc 
witncswe, who s ta te  t h a t  they r e r i l y  belie-rc such vi l l  and  e rc rg  
par t  thereof is i n  tlie l lnndvr i t ing  of t h e  person whose will i t  purports  
to  be, and n-hose name lnust bc suhscribcd thweto,  o r  inscrtetl i n  sollie 
par t  tllcrcof. I t  niust f u r t h e r  appear  on t h e  oath of some one of t h e  
witncsscs, o r  some other  credible person, t h a t  such d l  was f o u ~ l t l  among 
the  ralunblc papers  and  effects of t h e  decedent, o r  was lodged i n  t h e  
Iinntls of sol i~e person f o r  safe-lrecpirig. 

More  t h a n  th ree  vit~iesscs-the j ~ w y  found credible-.testified tha t  
tlie paper-writings (propounder's Esl l ibi ts  1, 2 and  3 )  were i n  the  l in l~d-  
w r i t i i ~ g  of J e n n y  TTestfcldt. T h e y  were fami l ia r  with 11e1 h a ~ l d w r i t i n g  
ant1 lintl often seen her  v r i t c .  O n c  witncss, J e n n y  Flcetn-oocl Wcstfeltlt, 
u ~ i d c r  tlic paper-vri t ings n-:IS a legatee and derisee. H e r  eritlcnce was 
colnl)ctent. 

('.it conmol l  l aw one nl io lintl a direct legal interest iii tlie event of 
tlic suit was tllerchy disqualified as  n ~ i t n c s s  on the  side of his  i~ i tc res t ,  
but  the  Rerisal ,  scm. 1628, 1629 (C .  S., 1792, 1793) )  removes such 
disqualification, and  now 110 person offcrctl as  a witness sllall l)c csclutlcd 
by r c : ~ s o ~ l  of h i s  interest i n  t h r  c rcn t  of the  action. B y  ' ~ c v i s n l ,  scc. 
3120 (C. S., 113S),  dcvisccs 2nd legatees m a y  be attesting witnesses 
to  ~vi l ls ,  but  the i r  dcvis(w and  legatees, a n d  a n y  d c ~ i s c s  and  legacies 
left to  tlleir husbands ant1 n i ~ c s  o r  to  a n y  one chir i l ing u~i t l c r  snc.11 
tlcvisees o r  legatees, a r c  void. B u t  t h e  section only applies to a t t e s t i ng  
\-ritnesses, aiitl tlcrisees and legatees m a y  be n-itncsses to  prove holograpli 
wills without losing their  deriscs and  legacies." Lockllari-'s Handbook 
on Evidence, scc. 39, ,lIcErran c. Broxn., 1 7 6  ITT. C., p. 232. 
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clieclis :11id receipted bills and  busillcss lctters and  statemelits of account 
f r o m  TT'cqtfeldt 13rotliers of S e w  Orleans. . . . Lulie Westfeldt,  
m y  cousill, a ~ l d  Tlionlas D u g a n  Wcstfcldt i~il(1 I v e n t  t l ~ r o u g l ~  her  
trullli to  (livide m y  aunt 's ~ v e a r i ~ l g  npparel. . . . l f t c r  we got 
tlirougli cli\iding tlic t l i i~igs ,  I saitl, ' l ~ t ' s  \ \ni t ,  tha t  a c could look 
a t  tl~ost,  papcm some otlwr time. TT'c could do that  a t  : ~ i y  t i~ l ic ,  a d  
we n ill pu t  all  of tliosc papcrq back i n  tlic truilk'  ; and  lily cousin, 
T o m  Kcbtfcltlt, saitl, 'Oh! no, it  won't take lolig, let's do i t  now.' And 
\re sat don 11 nrountl t h e  t r u ~ l l i  :ind n ent  t l l rougl~  t h e  p n l w s  a ~ i d  were 
tliscartlillg- pnpcrs nild tear ing pal)ers up that  17 e re  not a n y  longer 
mluable,  and  m y  couqin Lulic  found olie of these papers ,  a ~ l t l  I tlii~ili  
To111 T\7cstfeldt foulltl the othcr  t n o .  I don't th ink  I found tiny. I refer 
to  'liropounder's Esl i ibi ts  1, 2 and  3.' T h a t  same night  I f o u i ~ d  state- 
ments of accou~i t  of Westfcldt 12rotlicrs and  canceled checks. TTe found 
st:ltcnlcnts of accouiit b e t ~ r e c ~ i  m y  a u n t  and  TT'cstfcldt 121-otlicrs ill m y  
 aunt'^ t r u n k  a t  t h e  same t ime  n c  found  the Exhibi ts  1, 2 antl 3. 
. . . Yes, f i l e  bnllli s tub b o o l i ~  came f rom nip aunt '3 t runk ,  like- 
wise a contr:~ct f o r  a teleplio~ie, lilie~vise a n  account of Wrctfcltlt 
Drotllcrs ailtl I t l l i ~ k  a f a r m  account, : n d  lilie~vise a statement to  tllc 
stockllolilcrs f rom the  Truqt  C o l ~ i p : ~ n y  of Korfolk,  Va.,  latetl  I Ju ly ,  
1910, and likewise a bos  of paid checks. There  also came f * o ~ n  tllc t r u n k  
a t  this  t ime  a paper  signccl bp the president of the Truqt Company i n  
Norfolk, tlatcd 2 1  J u l y ,  1020." 

Valuable papers  antl effects mean more  i l i a ~ l  papers  t h a t  l i a ~ e  a 
pecuniary or  m o i ~ e y  value. P a p e r s  t h a t  have a senti~llciltnl and  pcrs011al 
value :ire solnct i~ncs morc l ) rwious an(l  \n lu :~b lc  to nlcn a~lcl womcll 
tlian stocks and  bontls. S o ~ l i c t i ~ n e s  tlicw l c t t ( w  nl1~1 rswn~cntocs of t h e  
past a r c  most tcndcrly liept, frcqncntl\- i n  trullks, according to the  
p a r t i c d a r  pcrson's co~itlit ion, liusinc1es ant1 hahi ts  of p r c s c ~ v i ~ ~ g  paprrs .  
I n  t h e  t r u n k  n a s  foulld the  di:lry of ,Jc>nuy TT~'cstfc1dt's ~i lot l icr  f rom 
the  y c u  1863, and  a package labclcd ( 'My ~)rccionq trc:~surcs." Lul ie  
T\Tcstfeltit testified, ill p a r t :  "Tom TYcqtfcltlt w t  tlonn on the floor 
and  s tar ted untying t h e  parcels. T h e  papers  r e r e  i n  pnclrages ticd u p  
n it11 elastics, and  J e n n y  Fleetn ood TT'c~tfeltlt and I sat don 11 a ~ i d  did 
t h e  same thillg, unt ied pnclingcs o r  papers and  esaini~let l  t l ~ c n l  and those 
p w l ~ g r s  or papers  contained p e r s o ~ m l  lcttcrs, receipts, caucelctl cliccks, 
business lcttcrs, and thcrc was a diary.  O n e  of t h e  packagm m s  labeled 
ill m y  aunt 's l inndwriting. . . . 

"Q. W h a t  11 as t h e  label on t h c  pacliage ! A h ~ s ~ w r  : ' X y  precious 
treasures.' " 

,Ilnollg tliese papers  i n  tlic t r u n k  were found the  l ~ a p e r - ~ v r i t i n g s  
Exhibi ts  1, 2 and  3. 
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"Taluable p a p c r s c o ~ ~ i ~ s t  of huch as  are r c p r d e d  by a tltwtle~lt as 
wortlig of p re se r r a t io~~ ,  ant1 therefore in liiq e.timatio11, of some \ d u e ;  
depending niucli ul~oii thc co~~t l i t ion  and huqinccs ant1 1 ~ l ) i t s  of t l ~ c  
decetlerit in respect to kccping liiq ~ d u a b l e  paper.;." I l ' l m f r ~ a t l  1 ) .  

B o w m a n ,  68 N. C., 170. 
T h a t  is meant by r ( i / 1 ! (~211~  p a l ~ r s ?  S o  hrtter definition per l iap~,  

can be g i ~ c n ,  than that t1ic.y coiisiit of such as are regarded by the 
testator as nortliy of prcscr\ation, a ~ ~ t l ,  tlicrcforc, in his cstirnation, of 
sorile I d u e .  I t  is not cot~fi~icd to deeds for l a ~ l d  or slaves, obligations 
for money, or certificates of ~ tock .  L\ny o t h r r ~  wliic11 are 1 q ) t  and 
considered vor thy  of h i n g  talrcn c:~rc of by the particular piwon, 
must bc, regarded as  nnhraccd in that description. This rcquirenic~lt is 
only intmid~tl  a s  an indirat iol~ on the pn1.t of the writer, that it is his 
intelltion to prcscrve nud pclrprtuate t l i t  paper ill rpcstion as a tli.puii- 
tion of his property; that llr rc.partls zt as ~aluahlc ."  X a r r  P .  X c r ~  I., 39 
Tenll., 306. 

The charge of the court not appearing in the record, i t  is to be 
prcsurned tliat the court below c*Eiargrd the l a x  in accordance u i t h  thc 
e~idence .  Vnder the eridcllcc, the jury v e r e  na r ra~ l t ed  in finding that  
at tllr dt>ath of Jciiliy Wcstfcltlt tlw l~aper-nri t ings ncrc  amone her 
valuable papers a i d  cffects in lier tic$B, a n d  aftcr l ~ e r  tlcatli put in her 
trunk by her maid, Ella Prince. I f  paper-nritings, Exhibits 1, 2 and 3. 
were uot in the desk ant1 put in the trunk, under the evidence, thc jury 
were n arrantetl in finding that the paper-n r i t i n g  found ill her trunk 
ncre  found among other I allmblc papers and effects of deceased. 

A s l t ~ ,  J . ,  in B7-ou 11 1 % .  E t ~ f o n ,  9 1  X. C., 11. 30, w i d :  ' T l w r e  21 pc~rson 
has tn o or niorc d rpo4 to~ ies  of hi5 1 nluablc lJal?C3F :~lid c~ffcct., the 
jintliiig in citlier nil1 qnfficc. I t  iLq ~ o t  necessary it should 11r found 
in that iiliic*l~ cotitail~s tlie most ~ a l ~ ~ a b l c  papers and cffects. Il'iilc/enil 1 % .  

R o ~ i m n ~ ,  6 8  K. C ' . ,  170." Ilill 1 ' .  B e l l ,  6 1  S. C., 1). 1 2 2 ;  I l z tghes  P .  

S t n i f l t ,  64 S. C'., 493; ( ' o j x c ~ i ~ r t s  1 . .  B i c r ~ r i r ~ y ,  100 N. C., 5-22; I n  rr 
S7~~ppar tZ ' c  Tlr i i / ,  128 ATT. C., 54 ;  1Tlnrpr v. l l a , p c ~ ,  149 N. C., 453. 

I t  i.: contell(lotl by i ator t1i:rt Jcnny TT'cstfclclt did 110t ha \  r "ctni t t r m  

tesfalltli." This coritel~tion r~~ ig l l t  ncll  be rcqolvccl against the caTrator, 
on the face of the paper-nritings, but if not, the prc~uinption b. the 
rerortl is that  this aipcct n a s  iulm~ittctl to tlw jury. 

I n  tlic case of I n  rc I Ia r r i con ,  183 x. C.,  459, S f r i i y ,  .J., iays:  "The 
a n i m u s  f e s f a n d i  of Mrs. Harrison being doubtful, or, at least, ambiguous, 
as appears froill the face of the instrurncnt, \i e think his Ho11or was 
justified in s u b n i i t t i r ~ ~  the que~t ion  to the jury for dc ter r~~i~ia t ion .  'It 
is essential that it  should appear from tlic cliaractcr of the instrument 
and the circumstances under wliich it n a s  made tliat the testator 
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intcnclecl i t  sliould operate as liis will, or as a codicil to it.' v e  Bennctf, 
180 hT. C.. 6." I n  re S o u t h e d a n d ,  a n t e ,  325. 

I t  -\I :IS contei~ded by cal eator tlint tlic three paper- ritings were 
not in liarii~oiiy so tlint tlicp map be upl~eld as one will--uncertain as 
to date, inconsistc~nt and niutu:llly tlcstructive of each other, nothing 
on the face of the papers to p r o w  nllicli is the latest expression of the 

- - 

i l ~ t c ~ i t  of the deceased. Tliat they w r c  ' 'fom~d ill s c p a ~ a t e  paclrages. 
Tliere vcre  more tliaii a dozen paclragcs ill tlie tray of the trunk, con- 
sisting of old letters, canceled checlis, etc., and among sucah papers was 
one referred to by Lulie Vmtfcltlt as the fourth p p c r  a11tl nllicli read 
as follows: 'Take care of Lulic, comfort Lulie if anytliiiig happens to 
me '17'; while on the other side v a s  written four names: 'Pink, Jenny,  
Georgc, Alice.' Tlie palwr n-as in an envelop(>." 

fresh \Till, T\ it11 no cl:~use ~ s p r c s 4 ~  rerokiiig the d d  n ill, may 
iniplietlly re\ oke it by dispositions so inronsiatent with those ill the old 
will that  tliey could not liavc beeii intclitled to stand togel her. 

The  general priliciple is tliat " T l ~ e  iiic7rc fact of making; a subsecjuellt 
tcstanicntary pnpcr does not work a total rerocation of a prior olic, 
unless the latter expressly or in efycct revoke the former, or tlic two 
be incapnblc of standing togctlicr: for tliougli it be a inasim, as S n i w  
burnc says above, that  'no nlan Can di(x with two test:~lile~its,' yet any 
number of instruments, whatever be tlicir relative date, or ill nhatever 
form they may be (so as they be all clearly testamentary), may be 
admitted to probate as together containing the last will of the deccmed. 
And if a subsequent tcs tanlentar~  paper, ~ ~ l i e t l i e r  in for111 a \ \ i l l  or a 
codicil, be partially inconsistent with one of an earlier d ~ t e ,  tllcn such 
latter illstrunlent n-ill revoke tlic forincr as to tliosc parts only vlicre 
they are inconsistent." TVilliams oil Esecutors (Vol. 1 )  f A\lller. Ed. ,  
p. 212. 

"If, from the abse~ice of date and of ercry otlicr Irind of e~idencc ,  it is 
iinl-~ossii)le to ascertain tlic r c ln t i~  e cl~ro~iological positio i of t v o  con- 
f l i c t i ~ ~ g  wills, both arc  iiccessarily 1ir.ld to bc void, and tlic heir as to the 
realty, and tllc next of kin as to tlic personalty, are le i n ;  but this 
uiisatisfactov expedient is never resorted to until all attempts to educe 
from the scrcrnl pnpers n sclicinc of disposition consistent wit11 both, 
have been tried in vain. And even where the times of tlie actual execu- 
tion of the respective papers are knolvn, so that  if tliey are inconsistent, 
there can be no difficulty in detern~ining which is to he preferred, the 
courts will, if possible, adopt such a construction as will give effect to 
both, sacrificing the earlier so f a r  only as i t  is clearly irreconcilable with 
tlic latter paper ;  supposing, of course, that  such latter paper contains 
no express clause of revocation, or other clear indication of n contrary 
intention." Jarn lan  on Wills (Vol. 1) G Ed., 13. 172. Il.jatt T. I I y a t t ,  
187 PI'. C., p. 113. 



S. C.] FALL TERM, 1924. 711 

TVe said ill I<itltll~r I.. I3cciic~y, 187 If. C'.,  11. GOS : "JTl~cre tlic lailguiige 
is elcar as to the  i i i tmt  of thc. testator i111cl t l i ( > r ~  is 110 latetlt an~bigu i ty ,  
there can  he iio e s t r i ~ ~ s i c  proof. 1 1 1  J l ( ~ U u i t i i ~ l  L.. Iiiilg, D O  S. C., 602' 
Xcrrii)~o11, 0'. J.,  s:lid : ' If  a will is >l l f f ic i~~it ly  (listi11t.t :111(1 l ) l i ~ i ~ i  iu i ts  
111~':lliing. as  to enable the  court to s l y  tliat 21 l) :~rticular persou is  t o  talic, 
and  t h a t  a p:lrticular tllilig p:issrs, tha t  is suficielit, alitl i t  nlust he 
comtruwl up011 i ts  f:we without rcwrt i l ig  to i,strmieous ~ i~e t l io t l s  of 
r~spl :~nat iol l  to  g i w  it  p i l i t .  -111y other rule  voul t l  place it prarticnlly 
n-ithin the  p o n e r  of i i~tercsted persons to 7nnX.c a testator's will, so :IS 

to meet t h e  convcnienc~c n ~ t d  n-islies of thaw ~ v h o  n ~ i g h t  claii11 to t ;~ l ic  
u ~ l e r  it.' 1~ ' i l l iums c. BuLl~y, 17s X. C., 632." 

W e  cannot agrcc \\.it11 the col i te~i t io~is  of caveator. W e  thinlr tllc 
lml~rr-wri t ings 011 tlie f a w  (except one 11-ortl n-e do not thiiik ~ ~ l a t c ~ i n l )  
a r c  11ot i ~ ~ c o ~ l s i s t e l i t  a11t1 itlutu:llly tlestructivc of each other. Al l l  tlirl 
p:1l)ers can be rcc.o~iciletl allti l ~ : i r ~ ~ l o ~ i i z i > &  .sllo\vi~ig a clear i t ~ t t a t  of 
t es ta t r ix  T h e  s r t t i ~ l g  surroulitlilig t l ~ c  t i~s ta t r ix  wlieli the  p a p e r - ~ ~ i t i n g s  
n.criJ signctl, t l ~ e  11oll1e colitlitiolis ant1 fami ly  r e l a t i o ~ ~ J i i p ,  v11ia blio\v~i, 
a s  n-as proper  a l ~ t l  dolie 011 tllc t r i a l  hclow, i~ iakes  i t  t*le:lr as to thr, 
d i s p w i t i o i ~  of the  property-tlie lrersolls tukiug a1111 the  tliiligs t:rlrel~. 
T h e  exact datcs a r c  i i lmnter i :d  f r o m  t l ~ c  facts  here. T l ~ c  p:~lwr-n-riti~ig 
4th is no d l ,  but a l o ~ i ~ i g  iwluc,bt to cart3 fo r  otic n-11oi11, tllc rccortl 
sllon-s, had lost llcr mother a few days af ter  lwr bir th  : i d  Ilatl bwli fro111 
her  illfancy a teildcr c:rre of the  tcstatrix. S h e  was lame f rom early cl~iltl-  
hootl. 011 acrount  of this  sorro\v autl atflictiol~, iio doullt, tlie licart uf tl1c1 
old aullt n-ho took a 11lotl1el"s placc~, \veltt out es l )wia l l~ .  to  T,ulie JVi~st- 
fcltlt, a s  sliown i n  this rc~ lucs t  a11<1 tlic q r c i a l  p r o ~ . i ~ i u i i  11iatlc fo r  1 1 ~ ~  
ill the  paper-witil~g..; i l l  coiitrorcrsy. 

Fro in  :I critical esnmiriiltioii of t11v c~itircl r tmr t l ,  wc call f i ~ ~ i l ,  
X o  orror. 

J I A S  1'I.OTIiIS v THE XICII('1IAST'S G.iSI< L TRUST ('OAIP-4KY 5 r . t r  

(Filed 10 L)eccmlwr. 1924.) 

TTherc the o\\-tier of 1:111ds ill ~)ossessi@~l tlleiw~f or t ' l~t i t l~(1 Illei.('to 
1,riiigs his action claiming as  such olvner to remove as  ;I clout1 n l ~ ~ n  his 
title the 1it.n of one eliliming mlder his mortgage. ant1 potdcitte l i f c  has 
conrcyed tlie land to  anotlicr with fu l l  ~ a r r n n t y  deed,  he may coiltiliue 
to 1)rosec.ute his suit :rgai~i,st the mortgagee :IS i o  the titlc, Ilei~lg :I rcxrl 
11:11.ty iu interest. ('. S.. 446, without claim of the right to thr  possession. 
unilcr the ~ r o ~ i s i o n s  of the statute of 1M2, ('. S.. 17-13: ant1 where issue 
lias brcll joined, he may, if snccessful, recoyer his costs. 
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,IPPEAL by dcfelidant from Bryson ,  J., at N a y  Term, 1924, of 
FORSYTH. 

011 30 Julie, 1020, S. E. Case and ~vife,  aud E. S .  Porter  and wife, 
for a yaluable consideration, by deed, with usual corena~i t j  and warran- 
ties, conveyed a lot of land in the city of Winston-Sakm, S. C., to 
plaintiff; on the same (lay, tlie same grantors conveyed the same lot 
of lnltd, by deed of trust, to J. E. Alesander, trustee, to scmcure the pay- 
ment of $5,250 to the defendant; the deed to plaintiff was duly registered 
on 13 July,  1020, and tlie deed of trust was duly reg~stereil on 10 
August, 1020. 

011 16 May, 1921, plaintiff comnienced this action, alleging that  the 
deed of trust n a s  a cloud upon his title to the said lot of laud, and 
tliat by virtue of the sanie defendant claimed an  interes, or estate in 
the said lot of land adverse to llim; defendant, in its answer, admitted 
the execution and registration of the deed and of the deed of trust, as 
alleged, but as a defense to plaintiff's cause of action, as 3et out in the 
complaint, alleged that  a t  the time of tlic conveyance of t h ~  land to him, 
plaintiff had full  kno\rledge of the execution of the deft3 of trust by 
their common grantors, and agreed to assume tllc paymcnt of the in- 
debtedness secured therein; defendant further alleged tliat by virtue of 
the said deed of trust, it  o w ~ c d  an  interest or estate in the land superior 
to the interest or estate of plaintiff. Plaintiff, in his repl;?, denied that  
he had assumed the payment of the indebtedness secured in the deed of 
trust or that  he knew of the execution of tlie same. 

Thtl action came on for tr ial  a t  May Term, 1924, of the Superior 
Court of Forsytll County. Cpon his cross-examination 11y defendant, 
plaintiff testified that on 8 June ,  1023, he liad conveyed the lot of land 
to 0 .  I?. I3ronn and J .  C. Gntcwood, by deed, nit11 full covenants and 
warranties. Tliis deed was duly registered on 9 June,  1923. At close 
of 1)l;~iutiff's c ~ i t l e ~ ~ c c ,  defeltdnnt ntorctl for judgmeltt dismissing the 
action or for ~rnlteuit. Tliis motion m s  denied, and defentiant excepted. 

S o  e ~ i d e n c e  was offered by defendant. The  court ilstructed the 
jury tliat if tlicy hcliclctl the e~ idcncc, they should alisver the issues 
as cot~tc~tdetl by p1:iilitiff. Dcfclidalit excepted to this instructio~i. The  
jury answered the issues submitted as follows: 

"1. Did plai~ttiff assume tlie payment of the deed of trust executed 
to the Merchants Bmik & Trust Company? Answer : T o . '  

"2, Did plailttiff purchase the property for a valuable consideration 
and without notice of any incumbrance? hnslver : 'Yes.' 

"3. Did the d e d  of trust executed by S .  E. Case and E S. Porter  et 
a!. to the IIrrcliants Bmlk 6: Trust  Company for $5,250 constitute 
a cloud upon the title of tlie plaintiff? Answer : 'Yes.' " 



Up011 tlic rerdict,  i t  n a s  adjudged arid dccreed t h a t  the  lot corivegccl 
to plaintiff by Case and  P o r t e r  is  "free mid clc:tr f r o m  the  effect of 
the  mid (iced of trust,  tha t  the  bnrrlc is no lie11 upon tlie said propcrtg, 
and  t h a t  t h e  cloutl up011 t h e  title of the  plaintiff,  so f a r  a s  the same 
affects tlic t i t le  of t h e  plaintiff is  dcclaretl to be reniore(1 and of no 
effect." I t  was f u r t h e r  acljntlgcd t h a t  plaintiff rccoTcr of t h e  tlefeutla~rt 
t h e  costs of the  action to he taxed by the  clerk of tlicx court.  1)cfwtlalit  
excepted to this  jutlginent. 

Coasox,  J .  Dcfcndaiit's asqignn~cnti  of error  arcJ hasetl upon i t ?  
c o n t e ~ i t i o ~ l  tlint plaintiff, h a r i n g  corir cycd t h e  lot of l a ~ l d  p c n t l c t z f c  l i f e ,  
a t  thc  tlatc of t h e  t r ia l ,  had  no title to or estate ill the  S:LII~C; tha t  he  
11:rtl no interest therein to  rvllich c1efrnd:lnt's claim utldcr the  dectl of 
t rust  n as ad \  crse;  autl t h a t  tllercforc plaintiff could no l u l ~ g r r  r i i a i ~ ~ t a i ~ l  
o r  prowcutc a11 action to ha \  e the  dcccl of t rust  declaretl :L cloutl up011 
his  t i t le  o r  to  11nle dcfentlant's claim to t h c  Innil dccrecti to he atl\erse 
to him.  E a c h  of tlefc~ldant 's excrptions is  founded upon tllc l ) ropohit~on 
in\  o h  ei1 i n  this  contention. 

Plaintiff contencls tha t  :it t h e  coiriille~iccme~it of t h e  action lie r\as 
seized i n  fee and  i n  l)osswbion of t h e  l a n d ;  t h a t  defc~idarit 's claim 
tlicrcto \ I : I ~  a d ~ v r s e  to liim and a cloud upolr his  t i t le ;  :11rtl that  ~ r o t n ~ t l l -  
it:mtling his  coi l rcyawc~ of t h e  lanil p e t ~ t l r t ~ f r  lrtcl, i t  rms  nithi11 t h e  
tliscrction of tlic court to pcrmit  hi111 to continue the  proscrution of 
t h e  action i n  his  on11 I I ~ T I I ~  o r  to c:lu.;e liiq grantce to  he suhititutetl  
as  1)laintiff in  h i s  stmtl. 

Plaint i f f  fu r thcr  contends t1i:lt although 1ic liatl coiir.cyed tlie land 
a11i1 110 lol1gt.r hail :nly cstatcx tlicrcin or tit le thereto, lie had a t  tllrl 
(late of t h e  t r i a l  by r t a w i  of thv v a r r a n t j  in  his  deed to tht, grantee.. 
cuch a n  interest ill the title to the  lanrl as  that  h e  conlil 11ini11tai11 
all :action under  C. S., 1743 to l i a rc  tlic \ :~l i t l i ty  of tlic c la i l~ l  of the 
dcf(wt1:uit under  the tlectl of t rus t  dctcrmineil. 

T h i s  action did not almte upon t h e  coilreyance by plailltif'i of tlic 
l and  onnetl l y  h i m  a t  the (late of i ts  conimrnccn~ent .  T h e  caause of 
action s u r v i ~  ctl. I t  n as n ithi11 t h r  tliscretiol~ of t h e  court to cletcr.milie 
whctlier t h e  :wtion should he cotitinnecl i n  t h e  llanle of t h e  plnilitiff 
o r  whether h i s  grantee \lioulct be su1,s t i tutd as  p1:lintiff; C. S., 461. 
T h i s  is tlip Inn.  unlcss t h e  plaintiff no lo l~gcr  n as a real  p a r t y  i n  intcwst  
as  p ro~ic led  i n  C. S., 446. 

Plaintiff having narrantei l  t h e  tit le to the  land conr-eyed I)y h im 
against tlic claims of al l  persons n h o m s o e ~ e r ,  had  a n  i~ i tc r r s t  in  tlie 
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action nliicli was originally instituted and  finally prosecuted to tletrr- 
mine  nhet l ier  or not defei~dant 's  c l a i n ~  to the  land,  :~ssertctl ill i ts  
ansner ,  was valid. T h e  possessioii of tlie land is  not iiiiolved i n  th i s  
action. I t s  subject-matter is the  tit le a l ~ d  i n  this  plaintiff l i ~ d  a n  iutereat, 
not olilg a t  t h e  conlmcnc~iiient of tlicl action, hut alsc a t  i t s  t r ia l .  
n e f e n d a n t  relies upon fium~ff 1'. I J y ? ) l a n ,  141 N. C., 3)0, t o  s u ~ t a i l i  
his  contention t h a t  t h e  actioii could not be prosecuted bj. t h e  plaintiff 
a f te r  his  conveyalice of the land. T h e  plailitiff i n  t h a t  :~ction sought 
to recover of dcfe~lclalit tlic possession of the land anu a t  the  t r i a l  
u p o i ~  i t s  a p l ~ e a r i ~ l g  tha t  plaintiff had,  p o l i l e , i f c  l l f e ,  conveyt l  tlie land 
and  v a s  110 longer entitled to posscssion of ilic same, this  Court  I ~ r l t i  
t h a t  it  was error  to disallow tlcfel~dant 's motion f o r  nonsuit.  C q l a ) X ,  
C. J., quotes v it11 appro1 :11 t h e  language of Bu~*~.~eli, J. ,  i~ . l r r i l i r / i o t ~  C. 

dwiugton ,  114 K. C., 120, a s  fo l lons :  '(In :111 a c t i o i ~  to  recoler  ln l~ t l  
t h e  rule  is t h a t  tlie plaintiff must 11:lve the  1-ight to  the )ozsc,h' 's-1011 ]lot 
only a t  the  institution of tlic suit,  but a t  the  t ime of the r ia l  also." 

111 t h a t  action plaintiff n a s  a s l h g  judglne~lt  tha t  he  \ .as  tlic on.llcr 
ant1 entitled to  t h e  possession of the  lantl. H a v i n g  c o ~ v c y c t l  the  same 
af te r  t h e  co~iimencen~ei i t  of t h e  action and  prior  to  tlic t r ia l ,  h e  mas 
no 1011ger t h e  o w i w  or c ~ ~ t i t l c d  to  posse&on : ~ n d  t h ~ r e f o r e  \ \ a s  not t h e  
r e d  p a r t y  i n  interest.  He, tlierefore, coultl not n la i l i t : l i~~  all a d o 1 1  to 
have himself adjutlgcd the  o n n e r  and  entitlet1 to the  pos:es~ioii of the  
land. I n  th i s  action plaintiff seeks iio aff i rn~at ive relief. H e  is not 
demanding possrssion of t h e  l a ~ i t l  nor  a r e  h i s  r ights  pu t  in  issue. H c  
demands judgment tha t  the  dcfcnclaiit h a s  IIO r ight ,  t i t le or intcrrst 
i n  the  land a d w r s e  or  superior to  h im.  T h e  subject-matter of t h e  
action i s  tlie t i t le  to the  land and  i n  this,  plaintiff h a d  all intcrcst both 
a t  t h c  commencemrnt and a t  tl ir  t r i a l  of the a c t i o ~ i ;  a t  t h e  coinincncc- 
ment of t h e  action because h e  n a s  seized in fee and  i n  possess io~~ of 
tlie samo, claiming ail uliencumbere~l tit le t l i ~ r e t o  ; a t  tlw t r i a l  because 
lic liad n a r r a n t e d  tlie tit le to  liis grantee and  n a s  liablc on liii  n arr,liit;v 
f o r  a defect i n  t h e  title. I I e  was a real  p a r t y  ill interest :~n t l  as  such. 
could cont inue to  prosecute the  action i n  his 01\11 n a m ~  as  p l a i ~ ~ t i f f ,  
tllc p r p o s e  of the  action being to dcternline the T nlitlity r f  tlcfcwtlant's 
claim to a n  interest o r  estate i n  t h e  land. 

Defenses both to  the  jurisdiction of the  court and to lie ~ n r r i t s  of 
plaintiff's cause of action v l i i c l ~  11 ould Iiave bccn a ra i lah l r  to tlcfcntlm~t 
if this liad been a suit i n  equity to  rtnloTc, cloud upon titlc, a re  no l o ~ i g c r  
applicable. T h i s  is a n  action authorized by  a s tatute  ellacted by t h e  
General Assembly a t  i ts  session i n  1893, vhicl i  wit11 amc~ltlmeilts, 
appears  as  section 1'743 of t h e  Consolidated S t ~ t u t e s  of S o r t l i  Carolilln. 
T h i s  section as  applicable to  t h e  instant  case is as  follows: (',In action 
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m a y  he brought hy a n y  person against another  n h o  claiiiir a n  t-tatcL or  
interest in real  property adverse to h i m  for  t h e  purpose of cleteriiiiliiiig 
such a t l ~ e r i c  claim. I f  tllc tlcfcntlal~t i n  5uc.11 :1ctio11 tliirlaini 111 h is  
nrlsncr ally iiltc~rc~st or estate, ill t h e  p r o p c ~ t y  or d ~ f i e r  jutlgnlcllt to he 
tulreu ngaiilst hiill ni t l iout  n m n  er, t h e  plaiutiff c:~iiiiot rcJco\ er coits." 
T h i s  Cour t  has  said i n  C a m p b e l l  c. C 'ronly ,  150 S. C., 459:  ( ' I t  is 
uc l l  settled t h a t  pr ior  to  t h e  s ta tu te  of 1\93,  t h e  juristlirtion of courts 
of equity to cntcrtaiii  hills to iclnol e clout1 f m n i  t i t l r  or to  quiet ti t le 
was restricted nitlii i i  n e l l  defined liinits. Tl ie  Legislature i n  the  se>aion 
of IS93 cn:lctecl a s ta tute  f o r  t h e  11url1ow of t n larginp tlic. 11oucr of thc  
courts to el i tcr tni l~ sui ts  to  qu i r t  titles 111iel.e the  contlitioiis \\( ,re surh  
tha t  :x possessory action could riot be brought." 

I n  B u n ~ b o  v. J I f g .  Co., 1 2 0  N. C., 10, ClarX., C. J., ~ y c  "It n:rr 
bccauw tlie G e i ~ c r n l  , \ q w ~ ~ b l y  tli011~11t tlic cquitahlc cloctr i~lc '~ ( a -  1:1i(l 
don11 i n  Buslier~ u. -lIuc?y, 82 N. C., 329, ant1 Buclicr 1 ' .  I , , r i c  is, i h i t l  . :3:32. 
arid like cases) i~icoiiveiiieiit or un jus t  tliat the  act  of 1892 \I nb 11n.cctl." 

TT7allLcr, J . ,  ill C/ l~ . i s t l an  1 % .  f ~ ~ l l z a ~ - t l ,  167 K. C., 1, sli(~ali111g of this 
statntc, says : "Tlic bclltficaial 1 ) u r p o v  of this  s ta tute  is to f r w  1111. l a ~ l ( l  
of tlie cloucl r e s t i ~ ~ g  u l ~ o i ~  i t  autl ~ i i a b e  its ti t lc c l w r  a l ~ t l  ~titli~liut:il)lc 
so tliat i t  inax ellter the  c . h a n l ~ t l ~  of c2011iuicArc2e :111tl tratlc, ~ ~ ~ ~ f t ' t t c i o d  
n~l t l  n itllout the  li:~ndic:lp of suspi~ioi i ."  

T h e  coiltention tha t  x plaintii'f ill nil action brought untlcr this  
s ta tu te  must  allege and  prove t h a t  a t  tlie coliiiiieilccineiit of tlle :~ctiou 
ant1 a t  i ts  t r i a l  Ilc ha(l :rli e \ t : ~ t e  ill or t i t k  to  the  1:111(1. t2:~11~iot bc 
w s t a i w d .  I t  is  only rcquirctl by tht, statute t h r t  lie lin117 .ncli all 
interest i n  the  l n ~ l d  a s  t h a t  the  claim of the defcnclant is adrcr*e to  h im.  
r , l l i e  langungc of the qtntntt is broad ant1 liberal, s l i o ~ ~ i r l g  tlicl p11rpose of 
t h e  General A1<ieillhly to  permit  ally pcrqon to I ~ r i ~ i g  a n  action agaiilqt 
another  n l io  claims a n  i~ i tc rcs t  o r  est:~te ill 1'c:11 property acl~cr-c, to  
hiill. T l ~ c  clcfc~ilcI:~i~t is  ful ly  1)rotc~catetl 11y tllc l~roxisioil  iri tlic \ t :~tute  
tli:lt if h e  tliirlaiiil i ~ r  his  a n i n e r  : I I I \  i~ltcrc'*t o r  c-t:~t(l i n  thct l~rol)c~l , ty  
o r  if lie suffcr judgiiicnt to  he talten ngainbt hiin ni t l iout  ail,nc'r, the  
plai~itif'f callnot reco! cr co\ti .  I f  tllc dcfe~lclant claiiils 110 i11tcre.t or 
estate i n  w a l  propcrty a s  allrgcd 117 thr  l)laintif?, o r  if lic t l o ~  r la im 
such iiltcrest and  his  claiin is well fouldctl,  no coqts can lie adjntlged 
against him.  

1 1 1  this  action the tlcfciitlant filctl an :tiisnclr n w r t i l i g  nil c.tntcl or 
interest i n  t h e  land adverse to  tlic plaintiff. Cpo11 tlic t r ia l  plairitiff 
offered evidence amply sufficieiit t o  t~qt:rhli,ili the  t r u t h  of his  nllcgatiolls. 
T h e  defrridarlt a t  no t ime  renou~lcctl or d i ~ l a i l n c t l  a n  inter(  i t  or o ~ t a t c  
i n  t h e  land. Tl ie  claim of defciidmit n as ntlversc to  plaintiff, nl io  n a \ ,  

therefore, cntitled to t h e  hcricfits of C. S., 1743, a liiglily r c ~ ~ i c t l i a l  
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s ta tu te ;  Satteru'hite c. Gallagher, 173  N. (T., 525;  ATob7es v. 11-obles, 
177 AT. C., 243;  Clemw~ons v. Jackson, 183 N. C., 382. 

There  was no error  i n  r e f u s h g  defendant's motion to dismiss t h e  
action or t o  nonsuit t h e  plaintiff,  or i n  g i ~ i n g  t h r  instructions to  t h e  jury 
a s  set out in t h e  case on appeal.  

KO error .  

-- 

(Filed 10 December, 1924.) 

1 .  Bills and Notes-Segotiable Il~struments-St,atutes. 
I n  order to come within the intent and meaning of our negotiable 

instrument law, a note, must be payable to the order of n sprcified person 
or to bearer. C. S., 2982. 

The l~relimiliary nud vital object to be obtained in the interpretation 
of the lnnguagc of a statute is the intention of the Legislature, with 
further consideration of the existing Inn, the evils intcndcd to be, ;rvoitled. 
and the reluedy to be applied. 

3. Same-Bills and Notes-Segotiable Inst~uments-Normegotiable In- 
struments-Value-Evidence-Prima Facie Case--Burden of Proof. 

The princil~le that nhen a note sued on reciting a vali~able coneitlera- 
tion, has been shonn to have been esecnteil and deli iered. makes a 
primn facie case in plaintiff's favor that he has pnitl value (C. S., 
3004), requiring the defendant to disprore it by the prepontlcrnnce of the 
c4dcncc, al~plics only to negotiable i~~s t ruments  untler the provisions of 
our statutes, ant1 not to those, v l ~ i t h  arc ~~oaneqotinblc: and nu instruc- 
tion that placm this burden on the defendant in the latter instance, 
is revelsible error. 

 PEAL by t lefcnda~its  f r o m  Bryson .  J . ,  a t  A\ngust T'crm, 1024, of 
GCII,I~ORD. 

Plaintiff brought suit on thc  f o l l o n i l ~ g  uotc : 

"$2,000. GREESSBORO, S. C., 20 J u l y ,  1920. 

"Sixty days f r o m  da te  we and  each of us  jointly and  s e ~ e r a l l y  promise 
to  pny to J. X a r v i n  H u n t  t h e  fu l l  sum of two thousaml dollal~s, f o r  
value received of h im,  wi th  interest thereon a t  t h e  ra te  of six per cent 
per  annum, payable a t  m a t u r i t y  and thereafter  semi:~nnually un t i l  
paid. 

"N. L. EURE, 
JOHK J. SHERRIS, 
J. H. 'WHEELER." 
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tic111 of t l ~ r ~  not(. nut1 tlcfc n d i ~ i g  011 tlic groulitl t h t ~ t  it  n as all acconlnlo- 
d:itioti papor. T h e  follol\ i ~ i g  i l i i t ruct ioni  n r ~ c  g i ~  c.11 t h e  j u r y  : 
1. L71w~1 tlic proof of t h e  caccution of the note by dr fendar~ ts ,  tlie 

l ~ l a c l ~ l g  of it  in  c~~it l (mcc,  d ~ o n i ~ i g  of t l r ~ r i a ~ ~ t l  fo r  payment ,  ant1 tliat 
~t has  not h e w  1)aitl ill vllolta or i n  ])ar t ,  the  l ~ l a i l ~ t i f f  n i a l r ~ s  out a pririia 
facaie c a w  ill his  f a l o r  aiitl shif ts  t h e  1~urtli11 of t h e  proof, iiot t h e  
l )u rd(>l~  of thc  ii,uc, fo r  it  r c n i a i l ~ ~  nit11 the plail~tiff' a t  a l l  tilueq, but  
shift5 t l ~ ~  1)11rtI~1i of the   roof to tllc dcfcntlmit;.  sometime^, g e ~ ~ t l c n ~ e l ~ ,  
q u e s t i o ~ ~  arises as  to  what  is  rlicant by  t h e  ~vort ls  p r ima  fa&. P r i ~ i i a  
f'ac.ica ~ i i ( ~ a ~ i ~  silnl)ly this : tha t  ~vliirli  s ~ f i c e s  fo r  the  proof of n particil- 
1211. fhrct ulitil c~o~ltrutlictcd or overcome 1)y e v i t l ~ ~ l c c .  To the  ( ~ ( 1  tha t  
tllcre 1113- 11c lie ques t io i~  i n  your  111i11ds as  to the  ru le  of  la^ statcd 
to you, I  gain i ~ ~ s t r u c t  you t h a t  tlic bnrtlcn of this  issue is 1111011 t h e  
plaii~tiff to  s:~tisfy you hy thrt greater  lveight of the tost i r~loiy,  t11c 
prcpontlrrm~ce of tlie testimony of his right to recm er as  :~gair~, t  the  
dcfeutlants or either of tllcni, m ~ t l  again,  a t  t h e  p c r d  of repetition, to  
t h e  end tha t  you m a y  be thoroughly cnliglitelictl aiitl n t l ~ i w l ,  I repent 
\chat I ha \  c just statcd to j o u  ill thc following laliguage: 

2. r p o ~ ~  l)roof of t h e  cwcution of the  note by tlic tlcfel~d:rliti, t h e  
placil~g. of i t  ill C V ~ ( ~ P I I ( T ,  tlie il lonilig of tlc~naiitl fo r  pay i~ ien t ,  anit1 
tha t  it  has  11ot been paid iu \\hole o r  ill par t ,  tlie plaintiff makes 
out a p r ima  facie c a w  i n  hi5 favor  a ~ i t l  shifts f r o m  hir  shouldcra to t h o w  
of the  d r f e ~ ~ d m t s ,  not tlic biirden of t h e  issue, but  t h e  burden of the  
proof. 

3. I f  tlic l'laintiff thuz 1ii:rkcs out a pr ima  facie c a v  :mtl the burden 
of proof shifts to  the  defendar~ts ,  t l i e~ l  the ileferidant9 ill order  to defeat 
>rich a ~ i c o ~  tsry must  slio~v by t h e  grcnter weight of tlie tc\tirnoiiy tliat 
t 1 1 ~  note I\ :IS i i g ~ ~ c t l  n i thout  \ aluablc co114tleratiol1, \ \as  given as  an 
irccol~lnlotlatio~l to  tllc plaintiff, and if sucli facts  a r c  slio\\n by t h e  
gincater \ \e ight  of the t c ~ t i i ~ i o i i y  tlic plaintiff \\oultl not bc cntitlcd to  a 
rcrorerg.  

T h e  ishue-"Are thc~  tlcfentlants or citlicr of tliern ilit1el)tcd to the 
plaiiitiff ant1 if co i n  n h a t  ainount ?"--was ansn wed  ill  fa^ or of tht, 
pl:ri~ltiff. Judgnwnt .  Appeal  by dcfe~idnnts .  

, \DAMS, J. 111 Camplie11 6'. ill(Cormac, 90 K. C., 491, i t  is  said : "-it 
t h e  conimon law, promissory notes were not negotiable, but  n e r c  made  so 
hy the  s ta tu te  of 3 and 4 Anne, ch. 9, \i-11ieh was reenacted ill this S t a t e  
by the  act of 1762, ant1 tha t  act was amended by the  act of 1786, which 
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declared tliem to be negotiable, whether exprc,ssed to be plyable to order 
or for value received. Rev. Stat., ch. 13, sees. 1, 2 ;  Rev. Code, ell. 13, 
see. 1; The  Code, see. 41. A11 such notes thus made neg;otiable import 
priliia facie tliat they are fou~idcd upon a aluable consideration; and 
while such consideration is essential to their support, yet it  is not 
necessary, in an action upon them for the plaintiff to avw a i d  prove 
such consideration; yet nhcn evidence 11as been iiitrotlucetl by tlie 
defendant to rebut the pl-esuniption vhich  they rnisc, the burtlcn is 
tlirown upon tlie plaintiff to satisfy the jury by a p rcpo i~de ra~~ce  of 
eJ idence that  there was a consideration." 

This case ~ v a s  decided in 1SS4; but the  egoti ti able in~trumell ts  law, 
ratified S Xarc11, 1S00, made material cllaiigcs in tlie law as tlierctofore 
d~clnred  ill reference to bills and notes. Code, ch. G; C. S., ch, 55. I t  is 
no\\ pro~i t led  tliat in negotiable paper the absence or failure of consider- 
atiou is a matter of dcfense as against any person not a holder in 
tluc course and that  partial failure of consideration is a defense pro 
f a ~ i f o ,  nllether the failure is  an ascertained and liquida ed amount or 
otherwise. C. S., 3003. 111 I ' i~wr 1 ? .  U1-i2fuin, 165 N. C., 401, this 
s t i~ tu te  n as construed as imposir~g 011 tllc defcntla~lt the burden of show- 
ing by the greater ~veiglit of the eridelice lha t  the contract was not 
supported by a valuable consideration and as nlodifying 111 this respect 
tlie rule previously ohtainiiig as espresscd in C'anlphell 1 ) .  XcCornzac, 
supra. 

But  this statute applies only to negotiabl~. i i~strumrnis.  Under the 
existing law an  instrument to be negotiable niust conforni to several 
requirc~nents, one of n-liich is that  i t  must be pnyable to the order of a 
specified person, or to the bearer. C. S., 2982. Tested by this require- 
niciit the note under coilsidcratio~~ is not negotiable; it  is not payable 
to tllc bearer or to tlle order of the p:~yee. ~ J O I ~ ~ I S O T L  v. LnssiLer, 155 N. C., 
47;  Sezrlantl v. U o o r c ,  I73  N. C., 728. F o r  the same rtason the note 
suetl on in Jones v. TTrin.stcad, IS6 IT. C., 536, n a s  not  egoti ti able; but 
the questio~is tliere presented for decision were treated I I ~  the parties 
as if tlic note were ~icgotiable, the issues being nhetlier the intestate 
rsecuted the note for 7 alue and, if SO, vlictlier he had suificient mental 
capacity to make tlie contract. There n a s  no exception to the instruc- 
tion relating to the burden of proof on the first issue mid the rule 
pertirimit to such cases was not discussed. 

A\s the note suetl on in  t l ~ c  case before us is not negotiable n e  must 
tletcriniiie whether the rule laid t1on.11 in  I'iner 71. Bri t ta in ,  supra, applies 
to a nonnegotiable instrument, and if it does not whether there is error 
in the instruction to which the defendants except. 

I n  the interpretation of statutes the primary object is to give effect 
to the intent of the lawmaker. Such intent, i t  has been said, is the 



~ i t a l  par t ,  the essence of the Inn-. T h e  intention of t h e  Lcgi.lntlrre 111 

(w:l('til~g a l a x  is the  l aw itsclf, and  it  must  be deterlniilcd upoil a 
cor~qitlcration of tlic language usctl. t l i ~  existing law, t h e  el ils intended 
to I)(, a7 oitl(d, mid tlie rcrnetly to  he applietl. 1 . e ~ ~  is' Sutllcrlmitl 011 S ta t .  
Poll. ( 2  ctl.) sec. 361: cf so(/.; S'. 1 ' .  Johtzsotz, 170 K. C., 675 ;  ~ I P I L I I / U ' ,  t ,  

decisive of the  csct,ptior~s, and  tha t  t h e  iiistruction co111pl:iirled of must  
11c c,sainilic,tl untlt'r tlic l aw nl)plicable to instruliwllts tllnt art. ]rot 
r~cgotiablc. T h i s  is  so I~ccause t h e  law ~ncrc.l~nlit p.i.vajls 11111cs.q ~iiotlificd 
1). st:rtutc, as  fo r  instance by the  negotiable i m t r u m c n t s  Ian-. 

E \ - c ~ y  negotiable instrument  is tlccinetl priiila facie  to h a r e  hccn issued 
for  a ~ a l u n b l e  consitleratioil (C. S., 3004). but the  authoritics :Lre in  
conflict as  to nlietller a n o n n e ~ o t i a b l e  bill o r  note nllicll docs not recite 

l resunwtl  axid mus t  be both a re r red  alitl proved. Sfronntlz 7.. Blctlsoe, 
13 S. C., 473, 476;  Carrinyfon 7>. Allen, 87 N. C., 334. I n  ,&urh case 
the  hurtle11 of proving a co1 i~ i t l~ra t jon  i~ upon tlie l~laiut i f f .  I f  the note, 
tliongll urnicgotiablc a s  i n  tlie present case, rccitcs ~ x l n c ,  tlie plaintiff 
lnalies out n p r ima  facie case by sliowing tlie execution ant1 t1elixc.y 
of the  note. I f  t h e  defentlnnt then offers cridciice tentling to  establish a 
fai lure  of coiisicleratioii, tlle burden remains ~ i t h  the plaintiff to ~ 3 t i . f ~  
the  j u r ~  by the  pre l~o i idera i~ce  of a l l  t h e  el idelice thnt t h e  coiltract i.: 
wppor ted  hy a ra luah le  consideration. T h e  defendant nl ien sued on n 

nomiegotiable paper  is not required under  our  decisions to  rc,hnt tlie 
p r ima  facie proof of value by tlie greater  weight of the t x - i t l c ~ i ( ~ ~ .  7T77t i f e  
T .  Ritzes, 182 K'. C., 275. 

T h e  principle is practically t h e  same as  tha t  applied to  ncgotinhle 
i~ i s t ruments  in C'ampbc!l v. ,~ Id 'ormac ,  s z r p a ,  before the  ~iegot iablc  
instruments  l a x  v e n t  into effect. Whether  t h e  provisions of scr. 3300s 
of tlir  Col~solidatetl  S ta tu tes  should be extended t o  non~lcgot iable  hills 
arid notes so as  to  make  tlie ru le  un i form is a mat te r  which is ndi1rrwi.d 
t o  tlle exercise of the  legislatire discretion. 
In Stronach 1%. Bledsoe, supra, and  Cnrrinqfon 1 1 .  Allen, supra, the  

burden of proof was borne by t h e  respectire defendants hecauqc i i l  one 
case the  defense was a counterclaim and  i n  t h e  other money alleged to 
have been won i n  breach of t h e  s tatute  avoiding gaming arid betting 
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rontracts.  Code sec. 2841; C. S., 2142;  Kortoii on Bil ls  and  Notes, 
379, sec, 115. T h e  principle  applies also i n  cases i n  wh c h  paynient is  
relied on a s  a defense. Banking Co. v. Walker, 1 2 1  N. C., 115. 

H i s  Honor  imposed upon  the  defendant the burden which by  v i r tue  
of the  s ta tu te  applies only to  negotiable instruments  a n d  f o r  this  reason 
the  defendants a re  entitled to a 

Xew trial.  

STATE v. A L E S  RODMAS. 

(Filed 10 December, 1924.) 

I .  Courts-Discretion of C o u r t A b u s e  of Discretion-Homicid-Trials 
-Appeal and Error .  

The mere fact that the prisoner, indicted for a capital felony, was 
forced into the trial a t  a term being held a t  tlie time the offense was 
alleged to hare been committed, does not of itself show, on appeal, that 
lie lins thereby been injured by an abuse of the discretion of the trial 
judge rested in him by law ; nor will a new trial be granted on the ground 
that he had been unable to consult attorneys assigned to him, or prepare 
his defense, or to ascertain the truth of evidence he had recently dis- 
covered, !\hen the circumstanres of the case tend to disprove these objec- 
tions. i~ntl \rhtw moving for a continuance to a subsequent term, he was 
rague and indefinite in these respects. 

2. Ho~nicidcs-Evidence-Declarations. 
Upon the trial for a homicide, evidence of the cleclnations of the 

11risoner tending to incriminate hiin, made separately to s t reral  officers of 
the law entirely roluntary, and not induced by representations of hol~e 
or fear, is competent and admissible. 

Upon a trial for a homicide evidence tending alone to show that the 
11risoncr suddenly Billed an officer of the law to escape arrest, with a 
11istol with which he liad 1)reviouslj- provided himself while engaged 
in riolntion of tlie prohibition law, and who \\.as tempor:~rily alone wit11 
ant1 punrding the l~risoner a t  the time, is, untler the circurnstmices of this 
case. held sufficient for an instruction to conrict the prisonrr of murtler 
c ' i t lw in thc first or second degree, or  acquit him : and ail escel~tion that 
the court should hare further charged upon the offense of manslaughter, 
is untenable. 

1 1 ~ ~ ~ ~ ~ ~ ,  by defendant  f r o m  Stack, J., a t  F e b r u a r y  Term,  1924, of 
% ~ E c I ~ L E x \ . ~ ~ ' R G .  

Indictment  f o r  murder .  Verdict,  gui l ty  of murder  i n  tlie first degree. 
F r o m  judgment upon  t h e  ~ e r d i c t  as  required by lam, defendant appealed. 
1Sxceptions and assignments of e r ror  appear  i n  t h e  opinion below. 
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(.'orso~c, J .  l ) e f e ~ ~ t l a ~ ~ t ' s  first escc.l)tioli is to tl~cl refusal of tlic court 
to gr:lilt his  i i i o t i o ~ ~  for  :I c o ~ i t i ~ i u a i i r e  of thc  t r ia l .  ('olicccliiig tliat this 
niot iot~ n-as adtlrosscd to t h e  cliscwtioii of tlie c20urt, clc'fclida~lt co~ltclids 
that  tlic rc,fusal to gr:ult the l l ~ o t i o ~ i  \\.;IS 11 gross a b u w  of t h e  disrrcltioil 
r c s t t ~ l  ill the court ;rl~tl was  t l~c~rcforc~  w r o r  revien-able 11l1oi1 a p p a l  t o  
this  ( 'ourt.  

r .  

llic. fac~ts  lwrt i l ic~i t  to the  co~isitlt ,ratiol~ of this  csccq~tioli a r e  as 
fo1lon.s : T h e  l~umicitle occurrcd 011 S a t u r d a y  iiiglit, 16  F e h r m ~ r y ,  1921 ,  
in  S11arol1 'l 'o\\wsl~ip, Meckle~iburg C o u ~ i t y .  lkfenclant  was arrested, 
c~ll:crgc~l wit11 111urdcr, O I I  S a t u r d a y  niglit, 23 F(~J) ruary ,  1924, alld was 
iii cnstocly co i i t i~~uoue lg  fro111 t l ~ c  date  of his  arrest to tho (late of t h e  
trial,  29 B~'ebru:lry, 1924;  dur ing  this  tiiilc lic n-as coi~fiiietl ill j i~ i l s  ill 
cocou~~ties zrtljoi~iing Jleclileliburg; tliv illdictiilent n a s  returnetl by the  
gr:111tl j u r y  of ,\Ircklcnburg ( ' o u ~ ~ t y  oil 26 February, 1!111; tlc~feiltlni~t 
\v:rs i~~~nltdi : i tc ' ly  arraigi~ct l  u p o l ~  said i ~ ~ t l i t h ~ c w t ,  nrttl, bc~iltg u.itliout 
couiisc~l, the  court assiglird two iiicr~ibcrs of tlie hm., residcwts of X c c k l ~ n -  
burg C'ou~ity, a s  llis cou11sc.1; up011 tlic arraigliriic~iit, clefc~idant pl(,ad 
not gu i l ty ;  the casc was rnllcd f o r  t r i a l  011 I 9  February ,  1924, n.11c11 
tlefr~~itl:liit i i i o r t ~ l  fo r  n cont i i lui l~cc.  T h e  grouiitls n p i l  wl~icl i  t l d ' e i ~ ~ l a ~ i t  
urged t h e  coiitii iuai~c~e were: F i r s t ,  tliat Iic l~n t l  I m n  u11:111lc to collsult 
~ r i t l l  his t~)ui~stal  nssigiicvl 11y tlic. court U I I  26  February ,  1924;  w c o ~ i d ,  
that  ]I(' had i ~ o t  hat1 suffic~icwt t i ~ i i c  l ~ c ~ t \ ~ - - e t ~ l ~  hi:: a r r w t  i111tl the d:~ttl of 
tlic t r i a l  to p r rp t r (>  his  dcfewsr; third,  that  11e tlt~sirctl opportuility to  
ascertain n-l~etlicr ccrtaiti e r i t l c~ l rc~  rccw~t ly  disco\-cwd lvas true. 

I'll<, c~ritlc111ce f o r  tlic, S t a t e  to~ided to show tha t  a t  t h e  ti111e of the 
lio~iiicitle ~ i o  o i ~ c  was with o r  1ic;lr t l(~~euset1 cscc l~ t  t h e  lliall 11.110 shot 
h i in ;  tha t  dcceasetl, nil officcr, l ~ t d  ill his custotly a nian ~ 1 1 0  lint1 beell 
a r rwtcd  1111011 21 c l ~ a r g r  of r i o l a t i ~ i g  the  p r o l i i h i t i o ~ ~  Inn-s of tlw S t n t e ;  
that  the c~fficc,r and  the illall uiidrr arrcst m r e  straiigers to  eac.11 o ther ;  
tlint the lion~icitle occurred tluriilg t h e  ~iiglit-time, sonic 40 or  50 ynrds 
f r o m  the  lioinr of Smi ( 'nr~i~i i~gl i : i i l i .  T h e  S t a t c  roiltcnclcd tha t  the  
clcfcntlal~t is tlir illall 1v110 11as ill tlic custody of tlic officc'r iliimccliatclq. 
before lie was shot a i ~ d  Irilletl, a i ~ t l  that  t h e  clefelidant fired tlie pistol 
I\-11kh iiiflictetl tlic fa ta l  wound. 

S o  eritleilce n-as offered to t h e  court u p o ~ ~  the  hcnril~g: of this ~riotioil 
that  defendant dc,sired the  attcndance of any v i tness  o r  ~vitiiesses upon 
whose testiinoily he  rclietl to support  liis defense. Dcfentlniit did iiot 
illtlicate to t h e  court the character or m t u r e  of his  dcfeuse, i n  order tliat 
tlic court might t l c t c r r n i ~ ~ e  \ ~ l ~ e t h e r  or not h e  had  lint1 s u f f i c i t ~ ~ ~ t  t ime to 
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prepare for his tr ial  or ~ ~ h c t l i e r  or not he had in fact consulted with his 
counscl a ~ ~ d  adrised them of the defense which he dwired to make. 
Defendant offered no erideilce f rom which the  court could deternline 
wlietlicr or not the eridence which lie desired to investigate in order to 
determine its t ruth,  was material to the defense which the defendant 
proposed to offer a t  the trial. 

There was no abuse of the discretion I ested in the court ill refusing 
tho 1notio11 for continua~lcc. The  first exception is not ~vell  taken and 
this assignment of error is not sustained. 

As said by the late Chief Jusfiee Clark, in S. v.  SulLan, 142 N. C., 
569, 'The re  is no rule of law or practice that wlien a bi 1 of iudictment 
is fouud a t  one term the trial camlot be had until the next. Whether 
the case should be tried a t  that  term, which is often dolie and in many 
cases required by the public interest and the orderly and economical 
administration of justice, or whether the case shall go cver to the next 
term, depends upon the  nature of the case, of the charge and the 
evidence, the facility of procuring witnesses a i ~ d  the legal preparation 
necessary." While the trial of this action inrolvecl the gravest consc- 
queliccs to the defendant-his life or death being at issce-the facts in 
controrersy were few and simple and the principles of lam applicable 
clei~lentary ant1 well settled. The  circumstauces surrou~itling the homi- 
cide were such that  the attendance of a large number of witnesses could 
not be necessary or helpful to defendant. There is nothing i11 this record 
to indicate that  the defendant Tvas prejudiced by the refusal of the 
niotion to continue the trial to a subsequent term. 

The Sta te  offered as evidence the testimony of I-Io\;ard Wilson, a 
rural  policeman of Mecklenburg County. H e  testified that  on the night 
of 16 February, 1924, accompanied by other officers, in consequence of 
illforination received by hini, he  ven t  to the home of Sam C u ~ ~ n i n g -  
ham in Sharon Township, 3Iecklenburg County; that  the officers found 
there a large number of persons, i s  or 100, dancing, playing (lards and 
drinking; that  he  first saw defendant in the house and a few minutes 
thereafter saw him again, i n  the field adjoining the housr, 40 or 50 yards 
a ~ v a y ;  that  upon discorering that  defendant had a bottle of nllislicy up011 
his person he turned his flashlight upon hini and arrested him. Jol111 
Fesperman, one of the officers present, came to him and he  placed the 
defendant in Fespcrman's custody; that  he told the rlcfei~dant that  
Fcsperman, wliose badge n.ns pinncd 011 the outside of his coat, was an 
officcr. TViti~ess then lcft Fcspcrlnnn and thc defentlant ';tanding in the 
field and went in the direction of Sam Cunningham's hou;e. On the way 
witncss arrested a boy who was drunk. When within about 1 5  yards of 
the house witness looked back and saw Fesperman and dl?fendant stand- 
ing where he  had left them. He could hear them talking but their 
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voices were so low that lie did riot understa~~cl nl iat  they were saying. 
J u s t  as he  got into tlie house wit11 the hoy vliom lie had arrested, he 
heard a pistol sliot. H e  called to Fesyerman aiid receiving no response, 
ran at once to where he had left llim ~ r i t h  defendant. As  he allproached 
this p1:rc.e lie heard sollie one rulining tlirough the ficld and n hell he 
arriretl tlicw found Fespernian lying upon tlie ground, on his face, 
dead, with a bullet 7101111d in his lt'fr temple. Fesperrnan's skull n a s  
fractured and his head u-aq blue on tlie left side. The  bullet went i n  a t  
an  angle. There ne re  powder bums  on his face all around nliere the 
bullet entered into liis head. F c s l ) e r n ~ a n ' ~  pistol and scabbard ~vere  01-1 
his riglit side under liis coat. Ilcfendant 71 as not there. S o t  a niiiiute 
1i:d clnpsctl bctn.ee11 tlie time vitiirss heard the pistol fire and the tirnc. 
ho got to Fespernian. TFThe1i witness arrested defendant he turned his 
flashliglit upou hi111 anc1 .;earclie(l liini for n eapo~ls. I I c  foulid no n capon 
on his person. TT'itness testified: "I am just as certain as I nil1 tliat I 
am here, that  defendant is the man I arrested and turned over to John 
Fespcnnan. 1 knox-, because lie has tlit~ same lips, tlie same f a c c t h e  
same looking llegro. 1 am just a s  certairi he is the same ma11 as I can 
be." 
IT. B. Orr,  chief of police of the city of Charlotte, testified that  lie 

arrested the defendant on Saturday night, 23 February, 1924;  that  on 
tlie same night a t  the city hall, defendant made a state~nent to him. 
Defendant objected in apt time to the testimony of this witness as to 
ally statenlent rnatle to liini by tlefe~idaiit. on the ground that  same T T ~ S  

not T oluntary. Objection 01 errulcd and defendant excepted. 
11. R. -Ilesander, sheriff of Iredell County, testified that  after his 

arrest, defcndaiit n as put ill his custody aiid taken by him to the jail 
in Iredell County;  that  while in said jail, tlefentlant made a statement 
to him. Defendant objected in apt  time to the testimony of this witiicss 
as to any statement made to him by the defentlants on the ground tliat 
same was not voluntary. Objection overruled and defeildant esceptecl. 

Clifford Fowler. sheriff of U l~ ion  County, testified that  after his arrest 
and while a~vai t ing  trial, defeliclant n a s  a prisoner in tlie jail of Union 
County. That  nliile there tlef~ndailt niade a statement to him. Defend- 
ant  objected i11 apt t i ~ i i ~ ~  to tlie testinioliy of this nitnee, as to any 
staten~ent made to liirn liy the tlefenclant on the ground tliat same n a s  
not voluntary. Objection overruled arid defendant excepted. 

Each of the vitnessps n1lo.e testimony, as to s ta t~inents  niade to him 
by tlie defendant, \vat atlrnitteil by the court testified tliat he inacle no 
threats and offered no i~iduceinents to defendant to make a statement 
and that  the statement made to the witness by defendant n a s  voluntary 
on his part. There is no euiclence that  any threat Tvns nlade or induce- 
ment offered to defendant to make any of the statements offered by the 
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State as co~~fessiolis of tlie defel~dant .  The  court found that  each state- 
ment was voluntary a i d  therefore competent as eridencae on the part  
of the Sta te  and against the  defendant. The fact that  dcfenda~lt  was 
under arrest and in custody a t  the time lie is alleged to l i a ~ e  made the  
stateineilts to these witnesses, does not render them incompetent as 
evidence. 

This Court has held comisteiitly and u~i i formly  that  statements u a d e  
by defeiidant, although in  custotly or in  jail, a re  comlwtent if made 
voluntarily and xitllout ally iilducement of hope or fear. I n  S, v. 
C h r i s f y ,  170 N. C., 772, C'larX,, C'. J., says:  "I t  is also well settled that  
whether a statement is voluntary is a preliiiii~iary quest im of fact a l ~ d  
tlmt tlie findiilg of the judge camlot be revicvctl if there is any evide~lre 
to sustain i t ;  3'. 1 % .  I 'age,  127 K. C., 512. ,I co~ifession ic; deemed to be 
voluntary unless the party against whoin i t  is  offered shoim facts to the 
colltrary; S. v. Samlem, 84 C., 728." There was no evidence that  
either of the statenleiits made by defendant, tcstifiecl to by ni t~iesses for  
the State, was illvoluntary or induced by hope or fear. The  exceptions of 
the defeiidallt a re  not sustained. 

The  s t a t e~nc i~ t s  made by the defendant ut tliflcrelit times and ill 
different placcs to the several ni t l~csscs of-fered ly the Qtatc a rc  sub- 
stantially the Samp. The  defeildaut said that  after Officw Wilson left 
him in the field some d i s t a ~ m  from C u ~ ~ n i l ~ g l m n ' s  house, in the custody 
of Fosperi i in~~,  he sliot F e s l ~ e r m a ~ l  who 11 as lioltli~ig him. . .)cfc~~dant had 
his pistol stuck dowi  ill his pants and l~ul led  it out ; as lie did so Fespcr- 
lliali grabbed 11im a ~ i d  after s t r i k i ~ ~ g  him s e ~  era1 times 011 the liead, lip 
sliot him. F c s p e r i u a ~ ~  crumpled :111(1 fell to the ground and t l e f c ~ ~ d a ~ i t  rail 
across the field, later going to tlic home of his ui~clc, Guy IIope. T)cfeiitl- 
ant furt l i rr  stated that  lie TI as a t  Sam Cu~nli~lgllain 's  houst~ oli that  night 
and n 1ic11 lie discovered that  the officors u.cmre ill the house, lic wc i~ t  
out ant1 hit1 his pistol u~ ide r  thtl stcys. I I c  later got his list01 and was 
out ill the field w1le11 Officer Wilson arrested llini. , l f ter  Wilson left him 
ill the custody of Officer Fesper~lian he decitletl to gct away from hinl 
aud that  was his reasoil for ~llootillg the offiwr. 

r 7 l l ~ c r c  was evideil~c also that  aftcr tlrfentlant made hi;  statemrilt to 
Chief of Police Orr,  lie \\-as take11 to tlic 110111r of his uliclc, Guy I Io l~c .  
EIop(~ was asked by one of the officers to produce tlefc~itla~it 's pistol. Kc 
1lcsit:rtetl : I I I ~  thereup011 defcnda~it  told liis u ~ ~ c l e  to givc the pistol to 
the officer, for Iic hat1 already confessccl all abont it. Tllcrcupo~r Guy 
Holw, ill the presellcc of dcfendaiit, stated that  on the night of 1 6  
Fchrlir?rV, 1924, dcfelldai~t ~ a m e  to his l i o ~ ~ i c  and told hill1 that he had 
killed a police officw. 

111 the cliarpe to the jury tlic court instructed t l i e~  i as follov-s: 
'(Hence, g r ~ ~ t l e l n c ~ i  of tlie jury, if the Sta te  has satisfic 1 you lwyontl 



S. C'. 1 FAILL TERM, 1924. -i - 4 2 3  

rc:rsol~:thl(~ doubt t h a t  Ailex Rod~n:in liilletl Jollii  F ~ s p e r i l ~ n i l  nit11 x 
1)i.tol or  otllvr tlcntlly \reapoil, bnt has  failell to sat i - fy  you tha t  he (lit1 

tlit3.r~ term., tlir 11 y e ~ u r  T diet \I o d d  be gu i l ty  of murtlcr i l l  t l ir  second 
t l ~ g r w  :lilt1 if t110 S ta to  h a t  fnilctl to  .atisfy j ou ful ly  t h a t  ,\lcs R o d m a n  

tlilr c.aic,-w > o u r  \ rrdict ni l1  1)c oiic of tl irte,  gui l ty  of ~ ~ i n r t l c r  in the  
fir.-t t lcgrw, gu i l ty  of m u ~ t l t ~  ill the  secolld tlcpwc, or  not guilty." 

tlitl th i+  nor i i  t l i r w  2111g c~ itlr~licc~ of ally contluc.t on t h e  p a r t  of Feqper- 
mail nliiltx d(,fcwtl:llit u : ~ r  i n  his  custody, or  hcforr,  n l l i r h  ~ l i i t iga tcd  o r  
t c .~~ t l ,~ l  to niirlgntc tlir act of t l (~ fc~ i t ln~ l t  i n  sliootiiig Ferpcr lnxn nit11 a 
11istol. 

7 3 I lie cliarg(1 of tlic cwurt ill th i s  c a w  -as n n u w n l l y  clear,  fu l l  a n d  

ZVTo error .  

C'ontle11~11;1tio11-31eas1~re of 1)nulagcs-Elcctricitr-Transnlission Lines- 
I~~st~~uctions-;\pllcal ant1 F:I~~OILHRITIII~SS Ewer. 

IYlrilt~ tllr caornpnis:~tio~r for perm:l~ic~nt tlalnngrs t? tlic owner for his 
1:111e1<. tnkcw in c.ontlrm~i:ltion for n designated lorntion by nil electrii.nl 
11o\\.rr (~)1111);11iy for a si11g1e line of poles or towers thereoll for the string- 
i ~ l g  of its \\.ires, carrying its tr:unamissii~n currcnt, is the fair market 
~ : ~ l u e  of lands so taliell, ilimiliish~d I??. snc.11 rcstr ic t t~l  use, etc., n tlifferrnt 
rule may  prernil, a s  in case of rnilronrls, where n strip one hundred feet 
wide has been condemned across tlie ow~ier's lnntls, tliat the power com- 
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POWER Co. u. RUSSELL. 

pany may use in part or in toto, as it may deem necessxy, wherein the 
rule applies in the admeasurement of such damages that a recovery nlay 
be had for the impaired value of the lands, including the market value 
actually covered by the right of nay, with damages to the remainder of 
the tract or portion of the land if any used by the owiier as one tract, 
deducting from the estimate pecuniary benefits or adwiltages which are 
special or peculiar to the tract, not common to the ownels of other lands 
in the locality; and under the circumstances of this case an instruction 
that charged both of these principles was not held for re-.ersible error, to 
the prejudice of the power company. 

PROCEEDIXGS to condenln land, giving p l a i n t 3  a right of way for its 
power lines over lands of defendant. 

The  proceedings were instituted before the clerk, on 16 June,  1922, 
commissioners appointed, land and route designated, and damages 
assessed, and judgment for amount, in September, 1922, by the clerk. 
Defendants, having duly excepted, appealed to Superior Court of CALD- 
WELL, where same was heard on a n  issue as to amount of damages, a t  
May Term, 1924, before Long, J., and a jury. The  jury awarded dam- 
ages to the amount of $150.00. Judgment for same, and plaintiff, having 
duly excepted, appealed to this Court, assigning errors in tlie charge on 
the issue as to damages. 

Squirm & Wlzisnant fo r  plaintif. 
Lawrence Wakefield and E. B. Cline for  defendants. 

HOKE, C. J. There is no exception made in the record as to plain- 
tiff's right to condemn the land for the purposes indicatec', nor as to the 
regularity of the  proceedings looking to that  result, nor :o the condem- 
nation itself, the single question being as to the ainouiit allowed defend- 
ants, and the rule given by which tlie same has been estimated. 

011 that  issue the court charged the jury, in part, as follows: "The 
measure of permanent damages against this defendant for appropri- 
ating a right of way over plaintiff's lands for tlie construction of an 
electrical overhead system is the difference between the fa i r  market 
value of the land before the right of way was taken an ' l  its impaired 
value, directly, materially and prosinlately resultiiig to plaintiff's land 
by the placing of the power line across tlie premises in t l ~ e  manncr and 
to the e x t e n t ~ a n d  in respect to the uses for which the easement was 
acquired." 

The court, among others, further instructed the jury as) follows: "-1s 
I may be able to do so, I will t r y  and give you tlie rule for tlie measure 
of tlzniages in a case of this kind. One of these rules I find to have 
been made by Judge Hoke, in R. R, v.  Arnlfielcl, 167 K. C., 1). 464 
et seq., which is as follows: I n  awarding compensation to the owner of 
land for an easement acquired, recovery mag. be had for the impaired 
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value, includirig as a rule the market \ alue of the land actually covered 
by the right of way, with clarriages to the remainder of the tract or a 
portion of the land, if any, used by the owner as one tract, deducting 
from the estimate the pecuniary benefits or advantages, if any, nhich 
are  special or peculiar to the tract in question, but not the benefits or 
advantages, if any, which are shared by the owner in common with 
other owners in the same vicinity. That  is one rule mith regard to the 
estimate of damages which the court allows you to consider in connw- 
tion mith your estimate." 

And defendant excepts, contending that this second instruction con- 
tains an  erroneous modification of the first. 

The  first instruction above noted is in accord mith that  prescribed 
for assessment of damages in condemnation of a power line, laid down 
by the same learned judge in Lambeth v. Pozr,er Co., and approved by 
this Court on appeal, decision reported in 132 N. C., p: 371,  and is a 
f a i r  and correct rule where the condenmation is of a single line with 
designated poles and towers. The  second is tlie rule ordinarily applicable 
to assessment of damages in  condemnation of a railroad right of way. 
Owing to the fact that  in such a contlerrination so large a part of the 
right of way is actually occupied permanently for railroad uses, and 
all of it liable to be taken a t  any time nithout further compensation, 
the Court has considered i t  a just rule to allow as part  of the assesslnent 
the value of the l a r d  covered by the right of way, a rule that  might in 
ordinary instances amount to prejudicial error in anartliiig damages 
for a single poner line, properly defined and restricted. The  Court is 
of opinion, howevcr, that  the modification should not be hcld for reversi- 
ble error in the present case, oning to tlie n r v  broad pr i~i leges  sought 
in the present procrcdings, nhich are set forth in the petition as fol- 
l o m  : 

"The description of the easement, or right of way, 01 er the lands 
of defendants, necessary to bc condcmnetl is as follows: ,I strip of 
land not exceeding 100 feet in width, being 30 feet on either side 
of the center of petitioner's pole line through defendant's prelnises as 
surveyed and staked by C'. C. Rabb, civil engineer, bcing a line running 
south 27 degrees 10 minutes cast 680 fcet from a stnlre at tlie boulltlarp 
line between defendants and C. J .  Annas to  the boundary l inr  hetween 
defendants and A. I-'. Annas, such strip of land to be used for the 
purpose of constructing an  electric power transmission line to hc erected 
on steel poles and toners, together n i t h  the right to plant poles, erect 
towers, make repairs of and on its polcs, towcrs and transinission 
h i e s  from time to time, preserve its poles, toners, norks and other 
property, and, also, to use said strip of land for such other purposes 
as may not be inconsistent with law and as may be necessary for the 
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enjoyment and maintenance of its rights and property and to enable 
it to faithfully discharge its public duty." 

This Court has held in Power Co. z'. IIr[rissler, 160 K. C'.,  pp. 260, 271, 
that tlie extent of an  easeinelit of this character is left very largely to 
the discretion of the Public Service Corporation, with the limitation 
that there be 110 fraud or nianifest abuse of same. ,hid, as stated, the 
right licrc h a ~ i n g  been sought aiid acquirrd, giving t h r  privilege of 
appropriating the elltire right of way, and permitting ali interpretatio~i 
authorizing as many lincs as tlie compaliy sew proper to construct, fully 
justifies the rnodificatioii of the general rule stated by his  Honor that the 
jury in the illstant case could, if it  saw proper, allow for the value of the 
land coxred  by the right of nay .  

I11 Power  Co. 21. TT'issler, supra,  speaking to the pri  ~ c i p l e  that the 
exte~it  of the easen~elit sought is lcft so largely to the discretion of the 
applicaiit, the Court said : "The exteided discretion accorded to public 
service corporations by this interpretation of the statute does not, in our 
opinion, afford just ground for apprehension that  the r i ~ h t s  obtainable 
will be greatly abused, for it must be remembered, as suggested in some 
of tlie cases, that  tlie ordinary uses of that  portion of the riglit of way 
not actually required for the needs of the company remain with the 
owner, and the amount of compensation to be made, dependent as i t  is 
largely on the width of the right of way and the extent of the easement, 
will act in nholesome restraint of any disposition to seek more than is 
actually required. A contrary position, too, would Ee to seriously 
embarrass, alld a t  times threaten, the success of e i i t q r i s e s  giving 
proinise of great benefit to the communities affected." 

Tliere is no rcIersible error preselited in the record, am1 the judgment 
below is therefore affirmed. 

S o  crror. 

(Filed 10 Dcccmber, 1024.) 

1. Courts-Ju~~isdiction-Constitutional Law-Statutes. 
The General Assc~nhly has constitutional authority to distribute anlong 

the othrr murtq prescribed ill the Constitulion, that 1101 tion of judicial 
1)onc.r ant1 juri~dictinn nliicli docs not pertain to tlie Su~reme Court. 
('onst.. Art. IT', see. 12 

2. Same-Justices of the Peace-Superior Courts. 
By C. S., 143G. exclusive original jurisdiction is conf~.rred on courts 

of a justire of the peace ill actions ex co)~fractu  liere re the amount 
demanded does not exceed the sum of two hundred dollars, and in the 



Supeiior C'ourt vlirre the clemnntl exceeds tliat qum, the juristhctiol~ of 
the latter court depending u ~ o n  nhethrr  from the pleadings i t  may be 
seen that it n n s  made in good faith, mlil nliether the :~llcg:ltiolls of the 
corn~~laint sufficielltly allege a good cause of action to iuqtaiil the juridic- 
tion sought. 

3. Same--Pleadings--Good Faith. 
Where it  n1)Denrs from tlie c~omplnirit il l  ail :rction I>rouglit 111 the 

Superior Court that a qood cause of : ~ c + ~ o i l  is nlleeeil in tlie n1nou11l 
cognizable only in the court of the justice of the pence, aiitl r c ~ o ~ ~ r y  
camot be had for thc difft~renir in amonlit nec.es\xry to hastnil1 the jnris 
diction of the Superior Court, a demurrer sliould he su.tnir~c~tl. 

4. Courts-JurisdictionJustices of the Pracc-Superior Courts-Torts. 
In this mse, h e l d ,  tlic tlamages ~ ~ l a i ~ l t i f f  allrgetl to linw snst:~inetl 1 ) ~  

her haring volui~tarily uridertaltei~ to tnlio care of dccensed tluri~~:: liis 
last illness \\.it11 a routaxious or il~fcctious disease, by i8ausin:: her, u11iler 
tlit? adrice of his attendiilg physicinn. to destroy the clotlles tliat \\'ere 011 

the bed he hat1 occ.ul)ietl, rtc., was not in the ilntnre of a tort that ~ o u l d  
confer juristliction in tlie amount clnimetl, ulmn the Superior ('ourt. 

A L L E L H A ~ T .  
The plaintiff' alleges tha t  the dcfendaiit is the  admiiiistr:rtor of J. -1. 

Williams, J r . ,  deceased; tha t  tlie intcstnte a t  tlie ~ .equmt  of liis sister 
Bessie Williaais,  who was ill  n i t l i  i i i f luei l~a i n  t h e  plaintiff's hoiile, went 
tllcre to  wait  up011 his sistei-, aucl two clays af tcr  his  a r r i w l  contracted 
thc  disease h in~se l f ,  and tlictl OI I  25 Ilccwnhpr, 19-32, f r o m  thc  c ~ m i h i r l d  
effects of influeliza a ~ i d  tuhcrcu1o.i.; tha t  a fen  days la tc~r  the ph~-sician 
wlio had  attciided tllc tleccasrtl adrisecl aild directcd the plaintiff to  
burn a11 the  bed clotliirig tliat liar1 bcwl uied by the tltwawtl t lunuy  his  
sickric>ss, the  d u e  of nliicli  n as $!)-3..30 ; tha t  t h c  deceased n as i~ldvhteil 
to t h c  plaintiff i n  thc. sum of $12.00 as  t h e  balance due  f o r  a liorsc and  
i n  tlie sum of $36 f o r  board : that  thc  liouse i n  v-liich tlir  i~~tcqtatc. died 
has  b c ~ o m e  iilfcctcd n i t l i  tubercular pcrnis and is  iloli uiifit fo r  Iinbitn- 
t ion ;  tliat she has  not o w u p i d  i t  s i ~ i c e  5 J a n u a r y ,  1 9 2 3 ;  tha t  pr ior  to 
t h e  t i m ~  the  dccenscd \ \ as  take11 sick t h e  liouse \ \as worth $2,500, and 
tliat the  plai~i t i f f  has  hecn tlnmaged ill this a m o u r ~ t ;  anid tha t  sllc has  

T l i ~  defentlnlit demurred oil two  grounds : (1) T l i r  allegations with 
respcct to the destruction of thc  bed clothirig and  the  tl:nriage to tlic 
dnelliiig do i ~ o t  constitute a callrc of act ion;  ( 2 )  the other itcnls irrp 
withi11 t h e  jurisdictioli of a justice of tlie peace and  not n i th i t i  tha t  of 
t h e  Superior  Court .  

Floyd Cir.ouse and 7'. C'. Rowie for plaintiff. 
D o u g h  f o x  d? H i g g i n s  f o ~  d ~ f c n d n n  f .  
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ADAMS, J. The  General Assembly is authorized to distribute among 
the other courts prescribed in the Constitution that  portion of the  
judicial power and jurisdiction which does not pertain to the Supreme 
Court. Const., Art. IV,  see. 12. Under this provision the Superior 
Court is given original jurisdiction of all civil actions whereof exclusive 
original jurisdiction is not given to some other court. C. S., 1436. 
Justices of the peace have jurisdiction of civil actioi s founded on 
contract wherein the sum demanded does not exceed two hundred dollars 
and wherein the title to real estate is not in controversy. Const., Art .  
I V ,  sec. 27. 

If the action be ez contractu and the  sum demanded does not exceed 
two hundred dollars a justice of the peace has jurisdiction, and the 
cluestion of jurisdiction is determined by the sum whicli is demanded 
in  good faith. When the complaint shows that  the sum actually in 
dispute is less than two hundred dollars a mere demand for more than 
this sum mill not confer jurisdictioii upon the Superior Court. Froelieh 
v .  Express Co., 67 N .  C., 1 ;  Xoore v. Sowel l ,  9-1 N .  C., 266; Brantley v. 
Finch,  97 N .  C., 92; Bowers v .  R. R., 107 S. C., 721; Knight  u. 
l 'aylor, 131 N. C., 84 ;  Teal  v .  Templeton,  1-19 K. C., 32;  Petree v. 
Savage, 171 N. C., 437; Brown v .  Taylor,  174 N .  C., 423; Shoe Store 
Co. v. Wiseman,  ibid., 716. 

The  exercise of good fai th as a factor in determining ,jurisdiction of 
necessity implies the existence and the stateinent of a legiil or equitable 
cause of action. Where there is no cause of action there cannot be an 
exercise of good fai th for jurisdictional purposes. The  wad jurisdiction 
as applied to courts imports a legal controversy; the power to hear, 
determine, and pronounce judgment on the issues before the court ;  or 
to inquire into the facts, to apply the law, and to renlcr  judgment. 
Demanding recoyery of a jurisdictional sum upon allegations which are  
not sufficient to constitute a cause of action cannot in itself confer 
jurisdiction to proceed to judgment. I n  such case thew noultl be no 
legal cause to be adjudicated and jurisdiction can be acquired only xhen 
the lam confers the power to pronounce judgment. TT'iseman v. It'ifh- 
erozc, 90 N .  C., 140; Mart in  v .  Goode, 111 K. C., 288; TT'ootcn 1 , .  Drug 
Co., 169 x. C., 64; 1 5  C. J., 723 ~t seq. 

The defendant admits tha t  the complaint states a cause of action for 
the board and lodging of the intestate and for the amount alleged to 
be due for the horse; but he contends that the remainiug allegations 
are not sufficient to wnrraiit a recovery, and he presents this questioli 
for  decision. 

I n  their brief the plaintiff's counsel say that  her cause of action rests, 
not in contract, but in tor t ;  that  the intestate should have foreseen 
that  by attending upon his sister he "would contract influc~iza and die 



N. C.] FALL TERM,  1924. 73 1 

therefrom"; arid that  the defentlailt is liable for the  natural consequelices 
of the intestate's act in impairing the value of the plaintiff's property. 

There is no allegation that  the deceased was a trespasser upon the 
plaintiff's premises, or that  he failed, neglected or refused to exercise 
due care for the preserration of his bealth, or tliat by reason of any 
negligent act of omission or commission he damaged or endangered 
the plaintiff's property, real or personal. Indeed, i t  is not alleged tliat 
the deceased was in tlie advanced stages of tuberculosis or tliat he  knew, 
and that  the plaintiff did not know that  he had the disease a t  all. I n  
what respect he  was negligent we are unable to perceive from a perusal 
of the complaint. The  law does riot make any man an insurer of his 
acts; he  is liable only for in jury  arising from a failure to exercise the 
care that  characterizes the conduct of a prudent man. S u p c r u z s o r  c. 
J e n n i n g s ,  181 N .  C., 293; J1oo1-e v. I r o n  I170rl;s, 183 S. C., 438; 
Gaither v. C l e m e n t ,  ibid., 450. 

I t  should be noted that  the bed clothing was burnt by the plaiiitiff 
upon the advice of the attending pllysiciari and not by the direction of 
the board of health under thc exercise of the police poner. 

Construing the cornplaint most farorably for the plaintiff v e  are of 
opinion that  it states a cause of action only as to the items relating 
to the intestate's board and the trade of the horse, and that  these items 
are  within the jurisdiction of a justice of the peace. 

Under these circumstances the demurrer should ha re  bee11 su,tained. 
Reversed. 

MAUDE SARIS AND R. SARlS v. COCHRAN & ROSS COMPANY 

(Filed 10 December, 1924.) 

1. Courts-Discretion-Pleadings-Amendments. 
The judge of the Superior Court may, as a matter of his sound dic;c8rc- 

tion, allow amendments to the pleatlings hefore or after verdict, to malie 
them conforrn to the eridence adduced upon the trial, nhen the founda- 
tion of the cause of action is not thereby ellanged 

2. Contracts-Insurer-Bailment-Damages. 
JVhere a packing and storage company enters into a co~ltrnct to pack 

and deliver to tlie railroad company plaintiff's household goods for sh ip  
ment, and for its own convenience in packing the same removes them 
to its on11 warehouse nith an agreement to become "resl~onsible" for 
the goods until delivered to the carrier, and the goods are destroyed 
by fire tlhilc in the warehouse of the storage company. and in its 
possession, the storage com~~nny is, as an insurer, answerable in damages 
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for the loss by the terms of the special contract irrespective of the 
question of negligence, and the principles of law relating to the liability 
of bailnlent, etc., have 110 application. 

3. Judgments--Issues-Verdict. 
111 this caw he ld ,  ail answer to the iswe raised by the 1)leadings upon 

the evidence under proper i~lstructions, making the defendant liable under 
a special contract as  insurer, was not inconsistent nit11 the verdict in 
tlrfeiidant's favor upon tlie issue as  to tlie defendant's negligence as  
\\:lrehousernan or bailee, and defendant's esception that a judgment could 
not be rendered thereon is untenable. 

4. Contracts--Insurer--Insurance - Policies-Evidence-Trials-Appeal 
a n d  Error .  

Wliere under a special contract the defendants are held liable as  
ilisuwrs for the loss of l~laintiff's goocls nhile in their 1)0qh+ssion ill their 
\ \ i l~e l lo~se ,  the admission of evidenc,e that the goods were pc>rhaps covered 
by a policy of fire insurance a t  the time is not rerersibl~? error to the 
defendant's prejudice. 

APPEAL by defendant  f rom S fack ,  J., and  a jury,  a t  M a r c h  Term,  
1924, of ~ I E C I C L E S B ~ R G .  

T h e  defendant conducts a t rans fe r  and  s to r i~ge  business i n  Charlotte, 
a n d  packs m ~ d  prepares  f o r  shipment  household goods and other  prop- 
erty. I n  ,\pril, 1023, t h e  plaintiffs ~ v e r e  about to  move their  residence 
f r o m  Charlotte, a n d  engaged t h e  defendant to crate  and  prepare  f o r  
sllipmcnt their  household goods, and  while t h e  goods were being held i n  
defendant's v a r r h o u s e  for  the  purpose of being prepared for  shipment 
t h e  w m h o u s e  was burned and  t h e  goods destroyed. There  is no dispute 
tha t  defendant h a d  t h e  goods f r o m  5 A p r i l  to  7 Apri l ,  when they were 
burned, about midnight.  

T h e  issues submitted to  t h e  jury,  a n d  their  ansn.ers thereto, were as  
follolvs : 

"1. D i d  t h e  defendant agree to remove t h e  plaintiffs' hoilsehold goods 
to  i ts  warehouse i n  Charlotte, N. C., a n d  t o  crate  and  deliver same to 
t h e  Southern Rai lway  Company f o r  shipment  to  Augusta, Ga., not la ter  
t h a n  Thursday ,  5 Apri l ,  1923, a s  alleged i n  the  eompla i l~ t  2 Answer:  
T o . '  

"2. I f  SO, did defendant c ra te  said household goods and h a r e  thern 
ready f o r  delivery to  said r a i l v a y  conlpany on said dale! Alnswer :  
( , 

"3. D i d  the  defendant agree with t h e  plaintiffs to  be rtsponsible fo r  
t h e  safety of t h e  said household goods if t h e  plaintiffs would permit  the 
defendant to  remove the said goods to  i ts  warclhouse, there to  be crated 
f o r  shipment to  Augusta, Ga., a s  alleged i n  the  compla in t?  Answer:  
'Yes.' 
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"4. Were the said household goods of the plaintiffs destrojcd by fire 
by reason of the negligence of the defendant in not crating and deliver- 
i n g  same to the Southern Railway Company for shipmellt to Augusta, 
Ga., as alleged ill tlie complaint 2 rlrlsner : 'Yes.' 

"5. What amount, if any, a re  the plaintiffs entitled to recover as 
damages from the dcferidullt Z Ilnswer : '$1,500.00."' 

Tliere x a s  a judgiiient on the rerdict. Defendant excepted, assigned 
numerous errori, and appealed to tlie Supreme Court. We will only 
consider the material ones. 

J .  D. ;lIcC*aZI, C. 1'. Carswel l ,  a)2d F .  B. ; l l (Cal l  for p la i ) l f i # s .  
D. R. Smith and  TT'. S.  O'B. Robinson f o ~  dc fen t lan f .  

CLARKSON, J. The interesting and lcarned discussiorl of bailnlent 
and n-arehousrrnan, in the briefs of the defendalit, n e  will not consider, 
as we do not think i t  necessary for the determinatio~l of this case. 

Ciider our liberal practice, the court below, in its sound discretion, in 
furtherance of justice, can amend the pleading, before and after judg- 
ment, to conform to the facts proTed, keeping in mint1 always that an 
amendment cannot change substantially the nature of the action or 
defense without co~isent. Our s~-stem is broadening and exl)a~itliilg more 
aiid more, with the ~ i e w  at all times that  a tr ial  should he had on the 
merits and to prevent injustice. 

The plaintiffs, in their replication, treated as an amendnie~lt to the 
original coniplaint, and allolr etl by tlie court below, allege: 

That  a r e p r e w i t n t i ~  e of dcfendant company, s t  the requczt of Mrs. 
Sams, tlie plaintiff, came to see her for the purposrJ of liar itig the 
defcndarit cornpaliy crate and deliver their household goods to t11r 
Souillern Rai lnay C'onlpar~y for sl~ipinent to ,luguitn, Ga. ; that tlie 
plaintiff requested the defendant to crate said housc~lloltl gootls in thcir 
lionie, No. 312 S. Brevartl Street;  that ille defenilant tlielc~upon "re- 
quested thc plaintiffs to pcrniit liim, for his convenic~lce, to trarlif(,r said 
goods to his narelloure, preparatory to crating ancl deli1 rlri~lg it to the 
railroad company for shipment, ant1 a t  the same time trlling tllt  plain- 
tiffs that he n oultl he respon~ihle for the wid  gootls if allo~r c tl to r c m o ~  t, 

same to his narelioure; that upon tliii special agrccnlclit tl~c. plaintiff\ 
permitted and allov ed mitl goods to he renlo\ etl by tlic clefcudailt to his 
warehouse"; that the defendant accordingly did rclnove tho pootls, 011 

Tuesday, 3 April, n i t h  the u i ~ d ~ r s t a n d i n g  and agrtemel~t that tllc same 
were to be delirered the folloni~rg Thursday, the 6th, to the Southern 
Railroad Company; that  the defendant, on the  follonillg Thursclay, 
negligently and carelessly failed to crate and deliver the gootls to tlie 
Southern Railroad Company, as it had contracted to do; "that the wid 
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goods were permitted and allowed to remain uncrated in  the defendant's 
warehouse until Saturday night, 7 April, when the same were destroyed 
by fire, about midnight of the same day." 

I t  is contended by the defendant that  "The verdict is  contradictory, 
and, when construed with reference to the pleadings, the evidence and 
the charge, i s  not legally sufficient to support the judgment." W e  can- 
not so hold, on the record. 

The  principle laid down in Ginsberg v. Leach, 111 S. C1., p. 15, is as 
follows: "The Supreme Court mill not consider exceptions arising upon 
the tr ial  of other issues, when one issue, decisive of the appellant's right 
to recover, has been found against him by the jury." f I a m i l f o n  v. L u m -  
ber Co., 160 N. C., 52; Beck v. WilFins-Ricks Co., 186 N.  C., p. 215. 

The  third issue submitted was, "Did the defendant agree with the 
plaintiffs to be responsible for the safety of the said household goods if 
the plaintiffs ~ ~ o u l d  permit the defendant to  remove the said goods to 
its warehouse, there to be crated for shipment to Augusta, Ga., as 
alleged in the complaint 2" 

After this issue was found against the defendant, it  cannot now be 
heard to complain if a reasonable interpretation of the pleadings, evi- 
dence, and charge of the court will support the judgment rendered on 
the findings of the jury on this issue, and there is no error shown affect- 
ing  this issue. From the answer, '(No," by the jury to t i e  first issue, 
from the evidence, they were not satisfied that  the goods were to be 
shipped "not later than Thursday." On the other hand, they found in 
response to the third issue, "Yes"; that  in accordance with the allega- 
tions of the complaint that  defendant had violated its speoial contract; 
that  plaintiff, for defendant's convenience, agreed to allow defendant 
to crate the goods in its warehouse; that  defendant "wouln' be responsi- 
ble for t h e  said goods if allowed to remouc same f o  his zuarehouse; that  
u p o n  th i s  special agreement the  plaintiff permitted and allowed said 
goods to be  removed b y  the defendant to  his  u.arehouse." 

The  issue under this allegation of the complaint, "Did the  defendant 
agree with the plaintiff to be responsible for the* safety  of the said house- 
hold goods?" etc., was answered "Yes." The answers to the issues are 
not inconsistent or in conflict. 

From a careful review of the evidence and the cha rm of the court 
u 

below, the jury mere warranted in answering this issue as they did. On 
this aspect of the case we can find no error in the charge of the court, 
or  any error in the exceptions taken and assignments of error. 

Issues are  sufficient when they submit to the jury proper inquiries as 
to all the material, essential or determinative facts about which there is 
a dispute or controversy. h f a n n  v. Archbell,  186 N.  C., p. 74;  Potato 
Co. v. Jeanette, 174 N.  C., 240; Power Co. v. Power Co., 171 N.  C., 258. 
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The serious question arises on the record: Was the allegation in the 
complaint, and the submission of the third issue and tlie answer, "yes," 
a sufficient special contract to makc the defendant responsible as an 
insurer mid not a bailee or warehouseman? W e  think, under tllc facts 
arid circurnstanees of this case, the special contract made defendant an 
insurer. 

Tlie case of Bobertson c.  Lumber Co., 165 S. C., p. 1, mas written by 
Hroun,  J .  I n  that case the contract was that  the lumber company had 
decicled to take the boat "and would pay every two weeks, and would 
keep hcr in good repair and return her in good condition." .Ilthough 
in that  case ~iegligence was found under an  isbue submitted, the Court 
said:  "But, under the contract as testified to by Hoplrins, it  is only 
necessary to prove a breach of the contract, viz., that  the boat was not 
kept in good repair nor returned in good cordition, and there is abun- 
dant evidence of that." 

Thc  defer~ilant relics upoil Sawyer I > .  I l ' i lki~uon,  166 S. C., p. 497, 
wr i t te~i  by tlie same learned judge. C'lnrl', 6'. J., i r ~  Clark c. W h i t e -  
h u r s t ,  171 N. C., p. 3, says, in regard to the Sawyer t a s r ,  supra. 
"TVLere a mule was hired to the dcfendn~it, to bc returned in good roll- 
di t ioi~,  and the mule  as burned to  death when a fire destroyed tlir 
defe~iilant's stables, without any negligence on his part, in that case i t  
was held that  the bailee, being in lal\ful possession of tlw mulc, was 
responsible only for ordinary care in  its preservation and protection, 
and was not respoiisible for its destruction ant1 cor~scqucnt failure to 
return it,  in the absence of any negligence on his 11art. Tl~ougll this 
decision is i n  accordance v i t h  the weight of authority. there arc  nially 
cases which hold that even where the party holdr undcr a contract of 
bailment, if there is a special contract to return the horse in good con- 
clitioii, a d  the horse (lies in tlic bailee's powmion,  though vithout 
fault on his part, he is liable for its ra lue  as insurer. Gratly 1 1 .  S(l(zcsein- 
ler, 16 N. D., 452; I d 5  Am. St., G i G ;  13 -Inno. Cases, 161, a i d  cases 
there cited." 

I n  CooFe v. T7eneer Co., 169 N. C., p. 194, Bro~cn, J., said:  "The 
parties may, however, substitute a special contract for this coiltract 
iniplied by law. I n  such caws the express agreement cleterrniim the 
rights and liabilities arising from the bailment. The bailee may bc 
relieved of all liability, or he may become an  insurer. A bailec may 
thus become liable, irrespective of negligence or fraud,  for a breatah of 
the bailment contract. Hale  on Eailnieiits, 28, and cases citcd in notes; 
Grudy v. Schweinler, 15 A. & E. Anno., 161." 

The CooFe case, supra, further says: "It is stated in the record that  
the 'defendant agreed to redeliver the barge in  as good condition as 
when received, ordinary nea r  and tear excepted.' Under such contract, 
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the defendant is liable for the return of the barge in as g3od conditioii 
as when received, unless prevented by the 'act of ~ o d - 3 r  the king's 
enen~y,'  and is liable for the stipulated rent until returned." And says: 
"This case differs from Sawyer v .  1T7i11iinson, supra, very materially. 
In  that case the mule died without any fault or negligc~ice upon the part 
of tlie bailee, and the animal could not be returned. ilctrts Dei nemini 
facit injuriam." 

Tlie real basis of distinction between the liability of a bailee and one 
acting under a special contract is that  the duties of a bailre are fixed 
by law and do not extend to losses occasioned by an act of God or cir- 
cumstances beyond his control, while one acting under a s p x i a l  contract 
is liable accortliilg to the terms of his agreemciit. ~ a r d k c ~  v .  Quaken- 
bush, ante, 180. 

The priiiciple applicable is laid down in Stoele v. Buck ,  61 Ill., 343; 
14 AIII. Rep., 62 : "Tlie geiieral doctrine is, as laid d o ~ w  ill Paradine v. 
Jaine,  ,Ileyn, 27,  cited ill 3 130s. 6: Pul., 420: 'Where a party, by his 
own contract, creates a duty or charge upon himself, he is bound to make 
it good, if he may, notwithstanding any accident by inevitable necessity, 
because he mi&t have prorided against i t  by his ow11 contract.' And, 
as said by X r .  Justice Clrambre, in the latter case: 'If :t party euter 
into au absolute contract, without any qualificatioiis or exceptions, and 
received from tlie party, with wliom he contracts, the consideration for 
such eugagcmel~t, he must abide by the contract, and eith(3r do tlie act 
or pay da~iiages, his liability arising from his ow11 direct mld positire 
u~iclertakiiig.' T o  tlie same effect are tlie following cases: Bacon rt al. 
7'. Cohb e f  al., 45 Ill., 47; Mill D a m  Foundry v.  I lovey,  21  Pick., 441; 
Demof t  T .  Jones, 2 Wall., 1 ;  School Trustees v. Bennett ,  3 Dutch., 518; 
Bullotk 1 ' .  Dommit t ,  6 Term, 630; Brennock v.  Pri tc l zad ,  id . ,  750." 
S u n  1'~irl f ing d- I'ub. d s sn .  v .  .Jluore. 183 U. S., p. 642. 

The fact tliat the plaintiff stated that  the furniture wai; insured, we 
do i ~ o t  tlii~ik, if error, prejudicial. Mrs. Sams stated thal she did not 
know in wliat c o n i p ~ ~ ~ &  had iiisuraiicc, and did not k11o.v of her own 
Bi~owl(~dae ~rlietlier it was canceled or not. She did state that  she did - 
not want the furniture taken from the house, as it would cancel the 
i ~ ~ s u r n ~ ~ c e .  Tlie facts are not many. Mrs. Sams' 1iusl)alitl ~i-as in 
Alugusta, Ga., and she was arranging to go there. The  defendant is 
engaged in tlie transfer axid storage business, and plaintiff' sent for an 
agelit of defenda~it  to have her furniture crated and shipped. She 
wantctl it  crated at her liouse, but defendant wanted to take it to its 
place of busiiiess. H e  said it would be more conwnient, a11d he  said he 
would be responsible for it. She  said she did not want it moved, as it 
would cancel the insuraiice. Tlie defentlant insisted on its going, she 
said. ,Ifter lie said he would be responsible for it,  she let him take it.  
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Tlle  fu rn i tu re ,  by  defendant 's testimouy, n a s  take11 to the  storage house 
on 5 April, Thursday,  and  burnrcl S:tturtlay, t h e  7th. P l i~ in t i f f  said 
she  called h i m  e l e r y  d a y  to see if i t  a a s  gone, as  she mas g o i i ~ g  to leave 
S u n d a y  and  wanted i t  to go before she left.  

Black's L a x  D i c t i o l ~ a r ~  ( d d  Etl., 1). 1029) drfines ('responsible" : 

"To say t h a t  a person is  'respor~siblt~'  means tha t  11c is able to pay a 
s u m  for  n h i c h  h e  is  or m a y  become liable, o r  to  discharge ail ohligation 
which h e  m a y  be under. E'ar l ty  L .  Da?j ,  26 K. II., >:31 ; l ' ( ' o p 1 ~  v.  l i e ~ ~ t ,  
160 Ill . ,  655 ;  43 X. E., 760;  Corn. c. - l I i f ~ l / e l l ,  86 Pa., 349." 

'(Strictly speaking, t h e  ~ v o r d  'respor~sible' nleans liable, ansnerable ,  
ra ther  t h a n  able to  discharge ail ob l iga t io l~ ;  but t h e  \ l o l ~ l  is  used 111 the  
la t ter  sense i n  Rev. St., ch. 153, sec. 17, reqn i r i l~g  a wri t  to  bc endorsed 
by  a respousible person. E ' a d e y  L .  D a y ,  26 S .  11. ( 6  Fost . ) ,  527, 531." 
"One's ' r e ~ p o n s i b i l i t ~ '  is  his  liability, ohl igat iol~,  or h o u ~ d e l i  duty.  
C'rockett v. V i l l a g e  of B a r r e ,  29 Atl., 147; 66 Tt., 269 (ci t ing Soul(>, 
Syn .  1880),  11. 337." 7 Words  and  Plirnses, 11. 6179. 

F r o m  t h e  issue the  j u r y  found t h a t  the  d r f e ~ i d a n t  did '(agree with tlle 
plaintiff to  be responsible f o r  the safety of the said liousehol~l goods,'' etc. 

T h e  defendant, a s  found  by the  jury, took them under  a spccial cow 
tract ,  and  must  abide i t s  agreeilient. I k f e ~ ~ d a n t  denied t h e  contract,  but 
this  was a question of fact,  a i d  t h e  ju ry  found  i t  had  i i ~ a d e  it. 

I t  i s  a hardsh ip  on defendant, t h e  fire n as a misfortune, but i t  agreed 
to become respolisible, a n d  we cannot, under  t h e  l aw a d  f i n d ~ n g s  of t h e  
jury, reliere it of t h e  responsibility i t  undertook. W e  have examined 
t h e  ent i re  record, exceptions a i d  assigl~nlellti  of error, aud able briefs, 
but  can  find n o  reTersible or prejudicial error .  

X o  error .  

C I T Y  O F  G R E E N S B O R O  v. J O H N  W. SIMPSON, R. G. V h U G H d N  AND 

R. R. ICING, TRUSTEES O F  THE FIRST PI~ESBY'ERIAN CIIURCII O F  

GKEENSKORO, XORTII CAKOI IKA. 

(Filed 10 I)eccmber, 1924.) 

Schools-Deeds md Conveyances-Statutes-Constitutional Law. 
Where a deed to lands to a rity for school purposes, coi~veying a fee- 

simple title thereto for such purposes, has been executed and delivered, 
and thereafter statutes haw hecn enacted making certain provisions 
whereby the original owners and their heirs m a y  acquire the lands in the 
event of the cessation of such use, and tlle lands have been held for 
such use for a Iong term of years, and then sold under authorization of 
a statute, reserving the proceeds of the sale for the use of the public 
school fu l~ds  of the city: Held. thr statute so specially passed was 
constitutional and  valid, and a deed to the purchaser in accordance there- 
with passed an absolute fee-simple title. 
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APIT.\I, by defendants from B ~ y s o n ,  J., a t  October Term, 1924, of 
GI-II,FOIII). 

Facts :  Oil 2 September, 1024, tlie plaintiff, the city of Greensboro, 
c o l i t r n ~ t ~ d  in  writing to sell and c o n x y  to the defendants certain lands, 
known as Lindsay Street Graded School property, adjoiiling tlic First  
I'reshyterian Church of Greensboro, a t  the price of $71,500.00. Plain- 
tiff, tliereafter, in accortlance n i t h  the contract, teiidered a fee-simple 
wnrr:~nty deed, sufficiei~t in form in all respects, a i d  demanded paynieiit 
of purchase price. 

6 e f e n d a n ~ s  declined to pay the purcliase price upon being advised that  
the plaintiff, tlie city of Greensboro, derired its title by virtue of a deed 
from Jed.  13. I,indsay, dated 19 October, 1S54, and that  at the time this 
conveyance was macle, there was a clause in tlie public-school law of 
Sor t l i  Carolina which read as follows: "And provided fur ther ,  that  if 
after tlie purchase or condemnation of land for school purposes, tlie 
school conmiittee sees fit to remove the scliool, then the original owner 
of tho land, or his vendee, shall have the right to take tl e land at tlic 
origiilal price, with the privilege to the committee of rcmovi~ig the 
building or other improvements." Whereupon, plaintiff t l ~ m  ii~stitutcil 
this action. 

Tlle deed from Jed.  H. Lindsay to the school committee. of nllicli thc 
city of Greensboro is the successor in an  ordinary fee-sin~ple warranty 
deed: with full covenants of ~va r ran ty  and seizin, and makes no refer- 
e w e  viliatsoever to the said act, and plaintiff and the scliz~ol boards, to 
\vliose rights i t  succeeds, h a r e  been in continuous possession of said 
property since 1854. 

Tlic said Jed.  13. Lindsay made no attempt during his lifetime to 
either sell, conr.ey, grant  or cle~ise any interest or right x-hatsoewr in 
said property. H e  died during the year 1881, leaving a number of 
children, n-110 have since died,  lea^ ing children now surrir ing,  being 
grmitlchildren. 

I n  1872 (cliapter 90, section 21) the General Alssenidy of S o r t h  
Carolinn rei;i~acted this section of the school l av ,  and an~ciitletl the same 
by inserting after tlic words ('original owner," the wortls "his lieirs or 
assigns," making the section then read : 

"The scliool committee may receive an)- gift,  grant, donation or devise 
nlnde for the use of any scliool or schools within their jurisdiction, and 
in tlieir corporate capacity they shall be and are hrrcby entrusted n i t h  
the carc and custody of all schoolhouses, schooll~ouse sitrs, grouiids, 
books, apparatus, or other public-school property belonging to their 
respective jurisdiction, n i t h  full power to control the same as they may 
deem best for the interest of tlie public schools and the cause of educa- 
tion. RThen, in the opinion of the committee. any schoolhouse, school- 
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house sites, or  other public-school property has become ul~iiecessary for 
public-school purposes, they shall return the land to tlie origirinl onner, 
his heirs or  assigi~s, if 11e or they so desire, on the payment of first cost, 
and remove or sell the building, after ad~ert isenlent  for tnenty days a t  
three public places ill tlie tonuships. Tlie deed for tlle property thus 
sold shall be executed by the chairman a r d  clerk of the conlmittee, and 
proceeds of the sale shall he paid to the township treasurer for tlle 
school expenses in  the tonmhip." 

By the Public Lans  of 3631 (chapter 200) this s e c t i o ~  was elltirely 
repealed, and i t  mas provided that  nheuexer a schoolhouse site has 
become unnecessary for school purposes the scliool coinmittee might sell 
the same a t  ~ u b l i c  auctio~l, after a t l ~  ertisemclit, etc., a11c1 the procwtls 
turned over to the board of educatiori for school purposes. 

The  Public L a s s  of 1833 (chapter 111, sectioii 1 9 )  a~nei~det l  the L a n s  
of 1551 (chapter 200, section 34) by p r o ~ i t l ~ n g  that the cor11111ittee 
should first offer the slte and impro\emeiits to the original grantor, 
donor, or his heirs, a t  a price fixed by the committee, aud ill the el e i ~ t  
of the disagreeriicnt as to the price the same il~ould be t lctrr~ui~lcd by 
arbitration, as therein pro~iclcd for. Therefore, the sect1011 (2552)  of 
The  Code of 1583 brings forward the section as thus aineilcled. 

The  Public Laws of North Carolina, 1901 (cllapter 4, scctlon 30) 
repeals tlie abo\ e section as amended, a i d  in lieu thereof pro\ ides that 
~ ~ h e n e v c r  any  schoolhouse site has become ullrieeessary for public pur- 
poses the school autliorities may sell the parue at public :ruction, after 
adrertisement of tneiity c lap  a t  tllrec public places ill the county, or at 
p r i ~ a t e  sale. This is brought fornard  a i  section 4130, volunw 2 ,  Re- 
visal 1008 (Pell's). 

The  General Assernbly of K o r t l ~  C'arolii~a llai rec;i~ac*teil thi, sectiou 
as tllus amc~lclcd from time to t i ~ l ~ c ,  ant1 ~t 11on appears a i  section 5116, 
subsection 3, of the Consolidated Statutes of Xorth Carolina, alld the 
lair non secilis to hc a 5  wt out in said swt io~l ,  n-llich wnrls as fo l low:  
"TVhen, in the opinioli of the hoard, ally sc.liooll~ou~c, *it(>, or other 
public-school prol~er tg  11:rs beconlc uuliwe\sary for pnbllc l)urpost~s, it 
may sell the samr at public auction, nftc'r advtrt isel~le~lt  of tncwtg day5 
a t  three public l~laces in the county, or at 11ri1 at(' wl(1." 

The General - l ~ m i b l y  of Sort11 Caroli~ia (Extra  St +ion 1011) 
p a w d  an  ar t  to  lit t h ~  title to tlw Liiidsay Street Graded School 
p o p t X r t j  of tlicx tit: of tirceniboro, alitl malw provisio~l for thc sale of 
same, and by this act assunled to xest title in the city of Greensboro as 
the ovmer in fee, to authorize the sale of thr  same to tlir trustees of rlie 
First  Presbyterian Cllurcll, and proxide for the execution of the deed 
for said property and the disposition of tlle proceeds of the said sale. 
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The defendants declined to pay the purchase price, for the reason 
that they were advised that  the plaintiff could not cmvey such an  
estate as i t  had agreed; that  its estate mas a qualified one, and subject 
to be defeated upon certain conditions, by reason of the Law in force a t  
the date of the iilakiilg of the deed under which the plaintiff claimed 
the first-described lot, and subsequcrit legislalion. This cctioii was then 
instituted for the recovery of the contract price and is in effect a suit 
for specific perforn~alice. 

TYlien tlie attorneys in the case vere  here, the following was filed by 
the plaintiff, appellee, with the consent of the defeiidants, appellants: 

"The attentioil of the court is called to tlie fact that  the old acts of 
the General Assembly were not available to the attorneys in this case 
until their arrival here, where, upon examination of them, it appears 
that  tlie clause in  the school law, to wit, 'If . . . the school com- 
mittee see fit to remove the school, then the original owner of the land 
or his vendee shall have tlie riglit to take tlie land a t  the original price,' 
. . . was not passed until six months after the deed of Jed.  H. Lind- 
say to said school board had been made. 

"The school laws, as passed or amended at the Session of 1840, page 
1 4 ;  1842, pages 64 and 90;  1844, page 49;  1846, page 238; 1830-31, 
page 76;  1852, page 66, did not contail1 the clause in quel , t '  1011. 

"The first time the power to condenin land for schoo purposes was 
conferred on the scliool comrilittee was in 1852 (page 6 6 ) ,  and this does 
not contain any right to repurchase nor any reference to tlle clause in 
question. 

"The clause in question first appears in the Acts of 18ci-l-33, page 38, 
and is carried foruard  in the Revised Code of Kor th  Carolina (1854), 
which was adopted a t  that  session. The  school law contai ling the clause 
ill question was adopted 10 February, 1835, and under tlili law ( R e ~ i s e d  
Code of North Carolina, page 619, also page 311) took effect thir ty 
days after the rise of the session. 

"The deed was made 19 October, 1854. The law was riot passed until 
10 February, 1853, and took effect about April, 1855--probably six 
months after the deed was made. 

"The General -1sscmbly met a t  that time on the third Monday in 
Sovcmbcr, bienially. (Revised Statutcjs, 1837, ch. 52.) Revised Code 
of Xor th  Carolina, 1854, page 309, see. 25. 

i ' r  3 I h c  clause in question does not appear in Rerised Statutes, 1837, 
and a careful examination of all laws from that time u11 to 1834 fails 
to disclose any such clause until the Acts of 1854-55, pagc3 58, when the  
clause is enacted in a restatement and consolidation of the school law, 
which is brought forward in the Revised Code of 1834, adopted 1833. 
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"Tl~ereforc, it would appear that  the deed n a s  made before the clause 
in question was ellacted into lalv." 

B. L. Fcntress and  A. Tl'uy/and C'ooke for plainlif l .  
0.  L. Sapp and R. 2. Icing for clefendanfs.  

L'LIRIXOA, J. On 19 Octolhr, 1554, Jed.  11. Li~ldsay.  of Gullford 
Coulity, S. C., made a deed for the lancl ill contro~crsy.  for the co~l-  
sitlerntio~l, expressed in the deed, of $37.60, to James Sloan, A h d r e w  
TITeatllerby, and Jed.  11. Lindsay, qchool committee for Coininon Scllool 
Di.tric*t S o .  38 of Guilforcl ('olnlty ( ' ~ I I c I  their bnccevors in offic~." The 
deed was duly ac~klionlcdgetl a~i t l  recordtd in nook 36, 1). 197, wgi;trr 
of tleetli o f f i c ~  for Gnilfortl ( ' o i i~~ ty .  

The  la~lcl in co~itro\er,iy has hetw u w l ,  up  to the prclsent time, for 
school purposes, and n as used in conliectioii n it11 tlic graded-scliool s! s- 
tcm of the city of Greelisboro. The  lancl in controlersy rind anotlicr 
lxwe th(.  tl(>frlitlnnts liu\c' ngrrctl t o  purc11n.c from plaintiff for 
$71,200. Tlie colltract entered into betneen the partics-tlie city of 
Grce~~rhoro ,  the plaintiff, and the defendants, trustees of thc First  I'm- 
hyterian Church of Greensboro, S. C.-provides that defendants d l  
pay for the larid "if and xhen  the party of the first part  can and shall 
convey a good and indefeasible estate to said lai~tls in fee, frcc and clear 
of all encui~ihrallccs, and n i t h  the usual corenmits of warranty, seizin, 
ctc., to the parties of the second part  arid their succ<+iors in officc for 
said church." 

The  General Assembly of North Carolina (Extra  Session), by act 
ratified 1 9  August, 1924. entitled "-h act to fix the title to certain 
school property in the city of Greensboro and i n a h  l)ro\isiou for tlie 
sale of tlie same." This act made p ro~ i s ion  for the sale of the lot in 
coiltrovcrqy and a n o t h r ~  lot to defendants, and by thi. act assumcd 
to vect the title in tlie rity of Greenrboro as ovner in ftlc to the lot ill 
contro~ersy.  The act says, "nhich property lias been held and used for 
nlorc than fifty Scars by the city of Greensboro and the Grecwshoro 
School District for school purposes," . . . "is declared to 132 now 
vested in the city of Gre t~~~sboro ,  and shall, from and after the ratifica- 
tion of this act, be vested in  and held by the 'city of Greenshoro,' as 
defillcd in chapter 37 of the Privatc Lnns  of Xorth Carolina, Sesqion 
1923, as ovner thcreof in fee." 

Section 21  of the act of 1923, s u p ~ a ,  is as fo l lo~rs :  "Tlie territory 
embraced in the old city limits is and shall continue to be and remaill 
an independent school district, under the name of the 'Greensboro 
School District,' and, as such, shall h a m  exclusive control of the public 
free schools in said district. Tlia conduct of said schools shall be vested 
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in a board of seven (7 )  members, to be elected by the council, as hereill 
provided for, and said board collectively shall be known and designated 
as the 'Board of Education of Greensboro.' The  members of said board, 
in order to be eligible to office, shall be residents of said city, and shall 
be persom of good lnoral character." 

Sections 2, 3, and 4 of chapter 40, Pr i \a te  L a ~ \ s ,  I h t r a  Session 
1924, are as  follows : 

"SI c. 2. Tliat the said city of Greensboro is hereby authorized and 
empowered, through its mayor and city council, to sell p r i ~ a t e l y  and 
colirey in fee, for the sum of $71,500, to the trustees of the First  Presby- 
t c r i a~ l  Church, and their successors, for the use and belielit of the baid 
cliurch, its successor or successors and assigns," the land in cont ro~ersy  
(describing it hy ~netes  and bounds, and the other lot in tlie before- 
~iicntioned contract, describing i t  by nietes and bounds). 

"Sac. 3. That  a n 1  deed to be executed by the city of Greensboro 
under the p r o ~ i s i o ~ i s  of this act shall be sufficient to conJey said prop- 
erty in fee if t l ~ e  same shall be signed in the corporate name of said 
city by its mayor, attested by the city clerk, a n d  sealed w ~ t l i  tlie corpo- 
rate seal of the city. 

'(SLC. 4. That  the said sum of $71,500 to be paid t~ the city of 
Greensboro for said land shall be plac<d by- the city treasurer to the 
credit of the scllool fuud of tlie Greensboro School District, and sllall 
be used for sucli public purpose or purposcs as tlie board of education 
of Greensboro niay determine." 

We think the Legislature had the p o w r  to pass the at7t of ,hlgust, 
1024, vesting the title to the land in controversy in the city of Grecns- 
boro, and g i ~ i n g  it the right, paver and authority to sell tlic lantl to 
ilefelltlants, its successor or successors or assigns. The  money obtained 
by tllc sale is to be placed to the credit of the school fund of Greensboro 
School District and be used for such public purpose or purposes as the 
board of education may determine. 

Tllc land n-ns sold originally for school purposes; it  liad been used for 
fifty years for scliool purposes. Tlie fund arising from tlw sale is to be 
turnctl over to the proper autlioritics and used for public p u r p o w ,  as 
the board of education of Greensboro mxp drtermine, presumably for 
school purposes. B l u e  v. V i l m i i z g t o n ,  186 N .  C., 321; Hawis  v. DUT- 
h a m ,  185 N. C., 572; l ' o ~ w n c ~ c  v. Clrado t t c ,  163 S. C., 562: T'enabl(~ 2.. 

School  Comm., 140 S. C., 120. 
Froni the amended brief filed in this case, and an examination of tlie 

statutes, n e  find that  olien the original deed was made by Jed. H. 
Lindsay nnd otliers to the school board and tlicir successors ill o scc ,  
there v a s  no statute in this State that could in any n a y  af'ect the plain 
terms of tlie deed to tlie land in contro~~ersy.  The  judgmeni of the court 
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below, n e  t l l i i~k,  is  in  all  re>prctb ill accordailre with law, and  tha t  up011 

execution a i d  delivery by p la i i~ t i f l  t o  t h e  defendants of a fee-simple 

w a r r a n t y  deed to said laiitls, defeiiclaiitr ni l1  bc sc~zed  of a good, sure  

and  intlefeasible tit le ill fee simplc to said laiids. 

I t  is  a mat te r  of public interebt t o  note t h a t  on t h e  argument  of this  

case i t  n a s  stated tha t  on the laiicl i n  c o u t r o ~  ersy n a s  established one of 

the first graded scl~ools i n  the  State .  

T h e  judgment of tlic court bclon. is 

Affirmed. 

(Filed 19 Utxwuber, 1024.) 

1. Evidence-Ko~~suiGEmployer and Employee-Master and S e r v a n t  
FeUow-SerzvantSaf e Place to Work. 

Evidence that the plaintiff in ail action to recover damages for a 
11ersol1:il iujury, \\.as required to adjust, in his line of duty, belts on 
o ~ e r l ~ e n d  l~ulle?-s by nsii~;: stepladders ill the uarrow, etc., aislt, in the 
deferidant's manufacturing plant, where trucks loaded with material were 
constantly yassilig, and the floor \\-as uneven so that  ladders could not 
be securely 1)lac2ed, and that the injury occurred near the place where 
tlie defei~dai~t 's  superiutentlc~~t n x s  standil~g, occasiollecl by a fellon. 
servant of the plaintiff pushing forward a truck out of the way of the 
one he  was using, \\-hich rau do\ni an illclir~cd place of the floor, strikilig 
the ladder oli which the g1;rintiff n-as  a t  work, causing the injury, is 
sufficic>ilt for the determinatic~n of the jury upon the qul'stion of whether 
the 1)roxirn:~te c.:luse of the consecluei~t injury was the i~egligt~iit failure 
of clefencla~it to fumisll tlie plniutiff a safe place to work. 

2. Same-Concurring Negligence-Roxinlate CauseSonsuit.  
Whcre the failure of clefcridar~t employer to furnish tlie plaintiff, its 

emliloyee, a safe l~lnce to work, concurs with the negligclnce of n fellow 
servant in proxiluntely causing tlie injury ill suit, the defenc1:int is liable 
in damages for the collsequeilt injury, slid his motion as of nonsuit ulmn 
the evidence, C'. S., 567, is properly denied. 

3. Appeal and Error--Objections and Exceptions. 
Escept io~~s  on al~peal that do not relate to the co~itrorersy betxeen the 

ljarties and arc to mntters entirely collateral to tlic issues \rill not be 
sustained on appeal. 

4. Courts-Discretion-Verdict Rendered Out of Term-Consent-Appaal 
and Error. 

\There the parties to the action have consented that the judge adjourn 
the term of the court sine die,  and that the clerk take the verdict of the 
jury in his absence, and after the judge had left the district and prndirig 
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the jury's inrestigntion a juror es1)ressed a desire for further instruc- 
tions upon a matter not disclosed, a motion to set aside the verdict on 
that ground is adclrcwed to the sound discretion of the tiial judge, and 
tlie esercise of this discretion will not be (1isturbw.l on  :1~1)1?al. 

I Z ~ ~ > ~ ~ ~  by defendants from judgment rendercd by Bvysrn ,  J., at Ju ly  
Term, 1024, of D a v r ~ s o s .  

Civil action, to recover darnagcs for personal injuries allcged to have 
been caused by the negligence of defendants. I n  accordance with ver- 
dict, judgment was rendered for plaintiff. Defendants appealed, assign- 
ing as error (1) the refusal of the court to allow defentlants' motion 
for nonsuit a t  the close of all the evidence; ( 2 )  the refusal of the court 
to give special instructions as requested by defendants; and ( 3 )  the 
refusal of the court to set aside the verdict and grant  a new trial be- 
cause of the absence of tlie judge during the consideration of the case 
by the jury and a t  the time verdict was returned. Thew assignments 
are discussed in the opinion. 

Leroy B. W a l l  and Phi l l ips  & Bower  for p la in t i f  
Raper  & R a p e r  and 2. I .  lVa7ser f o r  defendants.  

CONKOR, J. At  the close of the evidence offered by plaintiff, defend- 
ants moved for judgment as of nonsuit. Notion denied. Defendants 
excepted. Defendants thereupon offered evidence, and a t  the close of all 
the evidence renewed the motion. The motion mas denied, and defend- 
ants excepted. C. s., 567. 

On 20 March, 1923, plaintiff, an employee of defendants, mas stand- 
ing on a ladder in the maelline room of defendants' factory, a t  work. 
Suddenly the ladder ~ v a s  struck by a truck which had been shored by a 
fellow-servant of plaintiff. Plaintiff fell from the ladder to the floor, 
about seven or eight feet. H e  was rendercd unconscious by the fall, his 
right a rm broken, his face cut and his body bruised. Plaintiff was 
taken to a hospital, where he received medical attention. H i s  arm is 
permanently injured. 

One of plaintiff's duties as an employee of defendants ~ v a s  to dress 
the belt used in operating the machinery. I n  order to perform this 
duty it was necessary for plaintiff to go upon a ladder, so that  he could 
reach the belt. On the occasion when plaintiff was injured, the belt 
was slipping and giving trouble. Plaintiff placed the ladder in position, 
so that  he  could perform his duty with respect to the belt. The  ladder 
was placed in the aisle, along which employees mowd irucks loaded 
with material for  the manufacture of chairs. The  floor mas uneven and 
the ladder was standing on two legs, thus being unsteady. The machine 
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room in which plaintiff v a s  at work was 30 fcet wide ant1 210 feet loiig. 
There were rnaily nlachiiies and much material OIL the floor in this room. 
The aisle, v i t h  machiws sct on either side, extended through the roonl 
for 75 feet. Twenty-five or thir ty trucks werc in use in this akle  wlien 
plaintiff went upon the ladder. These trucks ne re  about 21,- feet wide 
and 3 or 4 feet long, and were nloTed along the aisle loaded. 

While plaintiff v a s  on the ladder, t n o  of his fcllow-ser~ailts were 
moving a loacied truck along the aisle towird the ladder. A truck was 
standing iri tlie aisle, in tlie way of the truck vhich they \\ere ~noviiig. 
One of these employees puslled this truck, causing it to roll toward the 
ladder. The  floor was slanting, and the truck gained s p e d  as i t  ncnretl 
the ladder. When i t  struck the ladder, which wap unsteady because the 
floor was not level, plaintiff was thrown down and irijured. 

At the time plaintiff nent  upon the ladder the foreman in charge of 
the machine room and under whose supcrrisioil plaintiff n as at n orlr, 
was within twenty feet of plaintiff anti saw or could have scen plaintiff 
standing on the laddcr. The  niachinery was running and thc trucks 
in  constant morement up  and down the aisle. 

There was evideilce from nhich the jury could have foui~tl the facts 
as above stated. Plaintiff contends that  upon these facts dcfe~idants 
wcre negligent in that they failed to furnish hiin a reasoilably safe 
placo in which to work and that  this negligence was the proxiinate 
cause of his injury. Defendants contend that  there n a s  no negligence 
on their part  hut that plaintiff's injury was caused solely by the negli- 
gence of -his fellom-servant in pushing the truck against the ladder. 
Plaintiff contends that his in jury  n a s  the r ~ s u l t  prirtlarily of the coil- 
ditiou of the floor and the coiigestion on and near the aisle, thus 111aki1lg 
the place a t  xvhich he lvas a t  work unsafe ant1 that dcfcntlalrts arc 
not relieved of liability for the in jury  caused by this ncgligt~uce hwanse 
the act of his  fellox-servant concurred in causing him to fall from the 
ladder. 

I n  Brck 2) .  Taxning Po.,  179 S. C., 124, I t 'alX,o,  J.,  statcm tlic 
lam to be as follows : "I t  is uiiquestio~iably the duty of the master to 
use proper care in providing a rcasonahly safe place \there the servant 
may do his work and reasonably safe machinery, implements, etc., with 
which to do the work assigned to him, and this duty is a priniary and 
an  absolute one which he cannot delegate to another without a t  tlie same 
time incurring the risk of himself beco~ning liable for the neglect of his 
agent, so entrusted with the performance of this duty which belongs 
to the ~nastcr ,  for ' in  such a case the negligence of the agent, or fellow- 
servant, if he is appointed to act for tlie master, is the master's neglect 
also. I f  the ilrgligence of the master concurs with that of the servant 
in causing an  injury, the master is liable." 
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I n  the instant case, the act of the fellow-servant in shoring the  truck 
toward the ladder was wrongful and contributed to plaintiff's injury. 
The  condition of the floor, both with respect to its beiiig uneven and 
with respect to the congestion of nlachinery and material in and a l o ~ ~ g  
the aisle, was properly submitted to the jury as evide~icc: that  defe~itl- 
ants had failed to use proper care in providing a reasonably safe place 
in vhich  plaintiff was required to work. Defendants' forelnan in 
charge of the room, standing n i th in  20 feet of the ladder upon ~vhicli 
plaintiff v a s  a t  uork,  permitted employees to move heavily loaded 
trucks u p  and down the narrow aisle in which the ladder mas standing. 
The ladder was unsteady because of the condition of the floor. Clearly 
upon this evidence there was negligence oil the part  of the defe~~dai i t s  
and there mas evidence proper to be submitted to the jury as to nhether  
or not defendants' negligence was the proximate cause of his injury 
or whether or not such negligeilce concurred with the nt~gligeuce of a 
fellow-servant in causing the injury.  Steele I:. Grant, 1 6 3  K. C., 635; 
X i d g e t t  v. Mfg. Co., 180 K. C., 24. The  motiou for nolisuit v a s  
properly denied and the first assignment of error cannot be sustained. 

I11 apt time defendants submitted in writing six requests for special 
instructions. VTe have examined these requests nit11 care a ~ i d  f i ~ d  no 
error in the refusal of tlie court to give them. 

We do not deem i t  necessary to set out these request!;. There n a s  
no contention by the plaintiff that  his in jury  was caused by the condi- 
tion of the line shaft or pulley and therefore the first aiitl socolid requests 
were properly refused. The  third, fourth, fifth and sixth requests m r e  
in effect that  defendants were not liable for the reason that  plaintiff's 
injury mas caused solely by the negligcace of a fellow-sc>rvant. Tlicy 
are  based upon the same propositions as those involved ill the m o t i o ~ ~  
for nonsuit. 

The  court concluded the charge to tlie jury bet\{-een the hours of 
four a i d  five o'clock in the afternoon. This was the last case for trial 
a t  the Ju ly  term of the court. There n a s  no other busiiless requiri i~g 
the further attendance of the presiding judge, whose home was quite 
a distance from Lexington, tlie county-seat of Davidson County. ,\fter 
the judge had charged the jury, it  v a s  agreed by counsel for plaintiff 
and defendants tha t  if the jury did not return a verdil't before tlie 
departure of the train, tlie judge might leavc Les i~~g to l l  on tlie l i gh t  
train for his home and that all motions, ordcrs and juclgnierits ill the 
action niight be nlade, noted and sigi~ed out of term. 111 act ortlancc vit l i  
this agreement, the judge left for his home about 7:10 I?. X., having 
first notified the jury that they could return their ~c r t l i c t  to the clerk 
of court. After the judge had left, one of the jurors :,tirtcd t o  tlir 
officer in charge of the jury, that  some of the jurors \~ante t l  sorile 
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information f r o m  tlie judge. I t  does not appear  what  t h e  i n f o r n i a t i o ~ ~  
desired by  t h e  ju ror  was. He was informed t h a t  t h e  judge could 
not he seen. T h e  ju ry  continued their  deliberations and  tliereirfter 
returned the  1 erdict to  the  clerk i n  accordance n i t h  t h e  agreement. 
Defendants  mored  the  court  to  set aside t h e  \crdic.t and  to g rau t  a new 
t r ia l  f o r  t h e  reasoil tha t  t h e  juror was unable to  procure t l ~ e  inforlnation 
h e  desired on account of t h e  absence of t h e  judge. AIotiori denictl and 
defendant excepted. T h i s  motion was addressed to t h e  discretion of t h e  
judge, a n d  upon t h e  facts  found  by  h i m  there n a s  110 abuse of tliscretion 
i n  t h e  denial of t h e  nlution. T h e  judge a f te r  his  cliarge to t h c  jury,  
absented hilnself f rom t h e  court  with colisent of defendants. H i s  chargc 
to  t h e  j u r y  m a  ful l ,  accurate  and comprel- ie~is i~c.  There  a r e  110 cxcep- 
t i o m  to this  charge by defendants. Defciidants do not except to  liis 
absence f r o m  court nor do they c o n t c d  tha t  t h e  m o t i o l ~  bhould have  
been al loned a s  a mat te r  of law. T h e  assignrilent of error  calinot be 
sustained. C ' o g b u m  v. l i c i ~ s o n ,  179 C., 630. 

N o  error .  

FEDERAL LAND BANK O F  COLUMBIA. CITIZENS BAXR O F  TAS('EY. 
JOSEPH F. &'om, TRTSTEE, A \ D  (-. (-. GI:I:I~:SWOOL) v. TIX ATIAS 
ASSLTRIXC'IC cr)nw.m\'P 

A N D  

(Filed 10 December, 1924.) 

1. Insurance--Fire Insurance-Contracts-Policies-Rlortgages. 

2. Same-Principal and AgentR;ttification. 
Where the owner of the premises covered by a policy of fire insurance 

has therein protected the interest of the mortg:lpec under the standard 
foim of ~ l i c j ,  \\ithout thc line\\ lct1i.c~ of the mortr:~cec, the I icllts of 
the mortgagee having been ncquiretl under the policy itself and in 
accordance \\ith its terms it  is not required that he ratify the acts of the 
onner in order for him to recorer ulnn the ~ o l i c y ,  his right thereto 
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existing under the contract made for his benefit, and in accordance with 
its terms. As to the rights of the original parties to rescind the contract 
without the consent of the mortgagee. guere? 

3. Same--Waiv er . 
Where there is a coinsurance clause in a policy of fire insurance, 

making the several insurance companies ratably liable in the event of 
loss by fire, correspondence after the loss has occurred by the attorney 
of the mortgagee, whose rights are covered by the policy. as to releasing 
one of the companies from liability, in inadvertence to this feature 
of ratable liability, is held not to be a waiver of the mortgagee's right 
to recover, under the circ.umstances of this case. 

APPEAL by defendants from Finley, J., at  September Term, 1924, of 
B v l v c o u s ~ .  

Civil actions, consolidated and tried upon the following issues: 
"1. Did Joe  11. Burlison, on or about 23 July,  1919, execute a mort- 

gage to the plaintiff, Federal Land Bank of Columbia, securing the 
paymelit of the sum of $4,800 and interest, as alleged in the complaint? 
Answer : 'Yes.' 

" 2 .  Did the defendant, Globe and Rutgers F i r e  Insurance Company, 
issue its policy in the name of Joe  N. Burlison and attach thereto a 
standard mortgage clause in  favor of the Federal Land Bank of Colum- 
bia, as alleged in the complaint? ,Inswer : 'Yes.' 

"3. Did said Joe  11. Burlison, on 9 August, 1919, convey the lands 
described in the eon~plaints  to C. C. Grernwood, as alleged in the 
answers ? i2nswer : 'Yes.' 

"4. I f  so, was the plaintiff, Federal Land Bank of Col~inibia, without 
knowledge of such conveyance until after the buildings insured by said 
policy had been destroyed by fire, as alleged in the complaint ? A n s ~ ~ e r  : 
'Yes.' 

" 5 .  Did said C. C. Greenwood execute a deed of trusl to Joseph F .  
Ford, as trustee, securing the payment of $5,680.20 to Joe  31. Burlison, 
as alleged in the answer ? Answer : 'Yes.' 

"6. I f  SO, was the plaintiff, Federal Land 13ank of Colmibia, without 
knowledge of the  execution of said deed of trust until after the build- 
ings insured by said policy had been destroyed by fire, as alleged in the 
complaint ? Answer : 'Yes.' 

"7. Did the defendant, Atlas Assurance Company, on 8 December, 
1920, issue its policy of insurance in the name of C. C. Oreenmood and 
attach thereto a standard mortgage clause in favor of the Federal Land 
Bank of Columbia, as alleged in the complaint? Answer : 'Yes.' 

"8. I f  so, was the Federal Land Bank of Columbia without knowledge 
of the issuance of the policy by said Atlas Assurance Company until 
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aftcr the buildings so insured had beell destroyed by fire, a, allegctl ill 
the complaints ? Answer : Yes.' 

"9. Did said C. C. Greenwood, i n  September, 1920, assign a d  traus- 
fer to L. L. Jrnkiils all of his right, title and interest in and to said 
lands, as allcgctl ill the aniners 1 A\ns~ver : 'Yes.' 

"10. I f  so, n a s  said Federal Land Bank of Columbia nitliout lilionl- 
edge of such assigi~nlelit or transfer until after the buildings insured by 
the dcfnidants had been destroyed by firc, as  alleged in tlir complaints? 
L i l 1 5 ~ t  Cr 'Ir<'s.' 

"11. Wcrc the building.; so insured arid mentioiled in said policies of 
insurance issucd by defendants nholly destroyed by firc on 10 January,  
1921, a5 allegcd ill the complairit ? h s w e r  : 'Yes.' 
"12. What was the actual d u e  of the clnelli~ig-liousc, described ill 

the policies of tlie defcntlailts, a t  the time of its destruction by fire? 
Answer : '$5,000.' 

"13. What was the actual value of the barn, described ill the policics 
of the defendants, at the time of its destructioii by fire? Amwer:  
$(1,500.' 

"14. T h a t  was the actual value of the si~~okeliouse, described ill tlie 
policy of the defendant, Atlas Assurance Company, a t  the t h e  of its 
destruction by fire? Answer: '$200.' 

"15. What amount is due the Federal Land Bank of Columbia on the 
notes of said Joe  31. Burlisoil secured by said mortgage to said Federal 
Land Bank of Columbia? Answer : '$5,030.27, as of 1 September, 1924.' 

(All the above issues by consent.) 
"16. What amount, if any, is the Federal Land Bank of Columbia 

entitled to recover of the defendant, Globe and R u t g e ~  F i r e  I~isurance  
Company ? h s w e r  : '$1,295.30.' 

"17. TITliat amount, if any, is the Federal Laud Bank of Columbia 
entitled to recover of the defendant, Lltlas Assurance Company? 
Answer : '$3,734.97.' " 

Judgment on the verdict for plaintiff, from which the defeiidants 
appeal, assigning errors. 

JIarh. W .  B r o w n  for p l a i n t i f .  
X e r r i n ~ o n ,  ddanzs CE Johnston,  and Til le t t  CE G u f h r i e  for At las  dssur -  

ance Company .  
Bourne,  Parker  d Jones, and Ferguson d 'C'inson for Globe and 

Rutgers  F ire  Insurance Company .  

STACY, J. This  is a consolidation of the two cases, B a n k  v. Ins .  Co., 
187 N.'C., 97, and B a n k  v. Assurance Co., 187 N .  C., 851, which were 
before us a t  the Fal l  Term, 1923, and remanded for tr ial  in accordance 
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with tlie opinions anliounced a t  that  time. The facts, appearilig on the 
present record, as established by the verdict, are slightly different from 
what they were on the former appeals, though not niater ally so. 

It is  the position of the Atlas Assurance Company (h2reafter called 
the Atlas Company) that  at the time it issued its policy of ilisurallce to 
C. C. Greenwood, 8 December, 1920, with a standard mortgage clause 
attached in favor of the Federal Land Bank of Columbia, niortgagee or 
trustee, as its interest might appear, the said C. C. Greelivood had 
assigued and transferred all his right, title and interest in and to the 
lands in question to L. L. Jenkins, as disclosed by the n in-h  issue, above 
set out, and that, for tliis reason, said policy is ~ o i d  because of the fol- 
lowing stipulations incorporated tlirrein : 

"This entire policy shall be void unless otherwise provided by agree- 
ments i n  writing added hereto. 

"Ownership, etc.-(a) I f  tlie interest of the insured be other than 
unconditional and sole ovnership;  or (b )  if the subject of insurance be 
a building on ground not owned by the insured in fee simple; or (c) if, 
with the knowledge of the insured, foreclosure proceeclings be com- 
menced or notice given of sale of any propwty insured hereunder by 
reason of any mortgage or trust deed; or ( d )  if any change, other than 
by tlie death of an  insured, take place in  the interest, title or possession 
of the subject of insurance (except change of occupants ~ v i  thout increase 
of hazard;  or (e)  if this policy be assigned before a loss. 

"Unless otherwise provided by agreement in n-riting added thereto, 
tliis company shall not be liable for loss or damage occurring. 

"Other Insurance.-(a) While the insured shall have m y  other con- 
tract of insurance, whether valid or not, on property covered in whole 
or in part  by this policy; or 

"Increase of Hazard.-(b) While the hazard is inti-eased by any 
means within the control or knowledge of the insured," et:. 

There was evideiice on the former record--denied, of course, by tlie 
defendant, and not appearing 011 the present record -- sufficient, we 
thought, to permit the inference that  the assignment by Greenwood to 
Jenkins mas no more than a pledge for the security of a debt; and 
that  said transaction was knonn to the ageut of the Atlas Company at 
the time of the issuance of the policy. This, if true, would have 
amounted to a waiver of the stipulation of "unconditional and sole 
ownership," under authority of Ins. Co. v. Lumber Co., 186 N. C., 269, 
and cases there cited. We now have a dirert finding that  Greenwood 
was not the absolute owner of the property a t  tlie time cf the issuance 
of the policy by the Atlas Company. Does this render th. entire policy 
void, including the standard mortgage clause in favor of the plaintiff 
bank? This  is one of the questions to be decided. 
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I t  will be observed that while Greenwood had assigned and trans- 
ferred his interest in the property to Jenkins, and therefore was not 
the sole and unconditional owner at  the time of the issuance of the 
policy by the Atlas Company, yet he did have an insurable interest in 
the property, for the reason that prior to the issuance of said policy 
Greenwood had executed his notes and given a mortgage on the property 
for $5,680.20; and a destruction of the buildings by fire would thus 
have increased his individual liability and caused him to suffer a loss. 
Any interest is insurable if the peril against which insurance is made 
would bring upon the insured, by its immediate and direct effect, a 
pecuniary loss. Carter v. Humboldt Fire Ins. Co., 12 Iowa, 287. "It 
is well settled that any person has an insurable interest in property by 
the existence of which he will gain an advantage, or by ihe destruction 
of which he will suffer a loss, whether he has or has not any title in, or 
lien upon, or possession of, the property itself." Harrison v. Fortlage, 
161 U. S., 57; Batts  v. ~%llivan, 182 N.  C., 129; 14 R. C. L., 910. 

We disposed of this question when the cases were here before, as fol- 
lows: "With respect to the rights of the mortgagee under the standard 
mortgage clause, it is the generally accepted position that this clause 
operates as a separate and distinct insurance of the mortgagee's interest, 
to the extent, at  least, of not being invalidated by any act or omission 
on the part of the owner or mortgagor, unknown to the mortgagee; and,  
according to the clear weight of authority, this affords protection against 
previous acts as well as subsequent acts of the assured," citing a number 
of authorities. 

I t  mould probably be sufficient to say that this has now bcconie the 
law of the case (Str1inX.s v. R. R., ante, 667), and go no further; but, 
without invoking the principle of "the law of the case," it may bo well 
to observe that such is in accord with the gcneral trend of the decisions 
on the subject. Germania Fire Ins.  Co. v. Bully, A. L. R. (*biz.) ,  492. 
I n  14 R. C. L., 1038, the following statement is made: "This provision 
(standard or union mortgage clause) is held by most courts to oper:lte 
as an independent contract between the insurer and the mortgngtse; and 
while some courts consider that the mortgagee's rights are cicfcnted by 
a breach of u-arranty by the mortgagor at t h e  inccptioil of thc contrart, 
the weight of authority is to the contrary." 14nd this is supportc~l 1)p 
a large number of citations. 

I11 Syndicate Ins.  Co. 1). Uohn, 65 Fed., 165, t he  Circuit Court of 
Appeals, Eighth Circuit, in holding a policy void as to the mortgagor, 
or owner, because of misrepresentation in regard to the sole and uncon- 
ditional ownership of the property, and valid as to the mortgagee, under 
the standard mortgage clause, speaking through Judge Sanhorn, said: 
"Our conclusion is that the effect of the union mortgage clausc, when 
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attached to a policy of insurance running to the mortgagor, is to make 
a new and separate contract between the mortgagee and the insurance 
company, and to effect a separate insurance of the interest of the mort- 
gagee, dependent for its validity solely upon the course cf action of the 
insurance company and the mortgagee, and unaffected by any act or 
neglect of the mortgagor, of which the mortgagee is ignorant, whether 
such act or neglect was done or permitted prior or subsequent to the 
issue of the mortgage clause." 

We hold, therefore, in keeping with our own and other decisions, that 
the breach of representation on the part of Greenwood as to his sole 
and unconditional ownership of the property, unknown to the Federal 
Land Bank of Columbia, is not sufficient to defeat the moi*tgagee's rights 
under the following pertinent provisions of the standard mortgage clause 
attached to the policy in suit: 

"Loss or damage, if any, under this policy, shall be payable to Federal 
Land Bank of Columbia, S. C., trustee under first mortgage, and Joseph 
F. Ford, trustee under second mortgage, mortgagee (or trustee), as 
interest may appear; and this insurance, as to the interest of the mort- 
gagee (or trustee) only therein, shall not be invalidated by any act or 
neglect of the mortgagor or owner of the within described property, nor 
by any foreclosure or other proceedings or notice of sale relating to the 
property, nor by any change in the title or ownership oi' the property, 
nor by the occupation of the premises for purposes more hazardous 
than are permitted by this policy: Provided, that in case the mortgagor 
or owner shall neglect to pay any premium due under this policy, the 
mortgagee (or trustee) shall, on demand, pay the same: Provided, also, 
that the mortgagee (or trustee) shall notify this company of any change 
of ownership or occupancy or increase of hazard which shall come to 
the knowledge of said mortgagee (or trustee), and, unles3 prrinitted by 
this policy, it shall be noted thereon, and the mortgagee (or trustee) 
shall, on demand, pay the premium for such increased hazard for the 
term of the use thereof; otherwise this policy shall bc null a l ~ d  yoid. 

"In case of any other insurance upon the within described proporty, 
this company shall not be liable under this policy for a greater propor- 
tion of any loss or damage sustained than the sum hcrcby insurcd bcars 
to the whole amount of insurance on said property, issued to or held by 
any party or parties having an insurable interest tliercin, whether as 
owner, mortgagee or otherwise." 

  he Atlas Company also takes the position that, as tlic Federal Land 
Bank of Columbia had no knowledge of tho existeim of the policy, 
issued by it, until after the buildings had been dcstroyrd hy fire (eigllth 
issue, above), the same may not 1 1 0 ~ )  after a loss has, occwmd, be 
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accepted and ratified by the said beneficiary under the standard mort- 
gage clause attached thereto. For this position the case of Nelson v. 
Ins. Co., 120 N. C., 302, is cited as an authority. But we do not think 
the Nelson case is in point, or that the instant case presents a question 
of ratification. Starkweather v. Gravely, 187 N. C., 526. The contract 
of insurance was procured by C. C. Greenwood, who had an insurable 
interest in the property at  the time, and who had a right to enter into 
the contract. The policy was issued with a rider, or standard mortgage 
clause, attached thereto, in which the Federal Land Bank of Columbia, 
as mortgagee, or trustee, was named as the first beneficiary as its interest 
might appear. This was a completed contract, entered into by parties 
sui juris, sanctioned by our statute (C. S., 6437), and it was made for 
the benefit of the plaintiff, trustee under a first mortgage, and for the 
benefit of Joseph F. Ford, trustee under a second mortgage, as their 
interests might appear, and lastly for the benefit of the assured. I n  
short, it was a contract of insurance for the benefit of all who were 
interested in the property. The fact that the policy may be avoided as 
to Greenwood, the assured, does not necessarily render the contract, 
made for the benefit of the mortgagees or trustees, unenforceable or 
void. Such was our holding when the cases were here before. 187 
N. C., p. 102. Nor does it require an acceptance on the part of the 
mortgagees or trustees to complete the contract. I t  was made by com- 
petent parties for their benefit, as their interest# might appear, and i t  
was expressly agreed by the Atlas Company that "This insurance, as to 
the interest of the mortgagee, or trustee, only herein, shall not be invali- 
dated by any act or neglect of the mortgagor or owner of the within 
described property." 

Numerous decisions hare established the principle, in this jurisdic- 
tion at least, that ordinarily the beneficiaries of an indemnity contract 
may maintain an action on said contract, though not named therein, 
when it appears by express stipulation, or by fair and reasonable 
intendment, that their rights and interests were in the contemplation of 
the ~ a r t i e s  and were being provided for at the time of the making of 
the contract. Dixon v. H o m e ,  180 h'. C., 585; Supply Po. v. Lumber 
C'o., 160 N .  C., 428; R. R. v. Accident Corp., 172 N .  C., 636; Withers 
v. Poe, 167 N .  C., 372; Voorhees v. Porter, 134 N .  C., 591; Gasfonia v. 
Engineering Co., 131 N. C., 363. 

I t  was held in Gorrell v. Water Supply  Co., 124 N .  C., p. 333, that 
"One not a party or privy to a contract, but who is a beneficiary 
thereof, is entitled to maintain an action for its breach." This has 
been affirmed in numerous decisions and is the settled law here and 
elsewhere. 
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"That a party, for whose benefit a promise is made to rinother person, 
may maintain an action upon such promise against the party who has 
made it, is a proposition too well settled by this Court to require a 
citation of cases to support it." Lewis, J., in Dodge's Admr. v. NOSS,  
82 Ky., 441. 

I t  may be well to observe that the right of third parties to recover 
under contracts which contain no independent agreement in favor of 
the beneficiaries, or in which they are not mentioned, is subject to 
equities between the original parties. 7 A. & E. Enc., 109. Thus it 
has been held that where the agreement is void as between the original 
parties by reason of fraud, or want or failure of consideration, a third 
party may not maintain an action thereon. 9 Cyc., 386. But this 
principle has no application to the policies in suit, for here we have 
independent contracts of insurance for the separate benefit of the mort- 
gagees, or trustees, engrafted upon the main contract'3 of insurance 
themselves. True, as said in a number of cases, these separate contracts 
are to be rendered certain and understood. by reference to the provisions 
of the policies, but they are not for this reason to be invdidated by any 
act or neglect of the mortgagor, unknown to the mortgagee. Fire Assn. 
v. Evansville Brewing Assn., 75 So. (Fla.) ,  196. 

Whether the original parties to the contract could have canceled or 
rescinded the entire policy, including the standard mortgage clause, 
without the consent of the mortgagee or trustee mentioned therein, we 
need not now determine. The question is not before us. Bassett v. 
Hughes, 43 Wis., 319; Gilbert v. Sanderson, 56 Iowa, 349. 

I t  is further contended by the d t l as  Company that the plaintiff has 
waived any and all rights which i t  may have had under its policy by 
oirtue of certain correspondence, had between counsel for defendants 
and counsel for plaintiff, leading up to and including the following 
letter of 9 September, 1921, written for and on behalf of the plaintiff 
bank : 

"I have your letter of the 7th in this matter. I t  is not the intention 
of the bank to ask for or accept more than $1,750 insurance on account 
of this fire loss. I t  holds policy ?To. 206972 of the Globe and Rutgers 
Company, to which is attached the usual standard mortgage clause. 
Therefore it looks to this company to pay the amount of insurance 
covered by its policy. When this is paid, it certainly will not then have 
any further claim against any other insurance company growing out of 
this loss. I f  for any reason which it cannot now imagine the Globe 
and Rutgers Company escapes liability under its policy, then it will 
consider the question of whether or not it has additional elsewhere. I t  
is not now considering that question, and does not think it is called 
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upon as yet to do so. I t  has a definite and specific contract with the 
Globe and Rutgers Company, and it expects this company, in good 
faith, to fulfill its obligation thereunder; if it does so, it will have no 
further claim against any other insurance company on account of this 
fire loss. 

"With regard to entering the bank's appearance in the suit which 
you inform i t  has been brought in the Superior Court of Buncombe 
County, North Carolina, I beg to say that it is its purpose now to 
bring its own suit against the Globe and Rutgers Company in North 
Carolina if this fire loss is not paid reasonably prompt. Whether or 
not it will enter its appearance in the other suit has not been con- 
sidered. I will probably enter a formal appearance, so as to protect 
the bank's interest and rights from any prejudice. As stated, however, 
it purposes to bring its own suit against the Globe and Rutgers Com- 
pany if this company does not promptly adjust the fire loss covered by 
its policy to the extent of $1,750, with interest from the period it has 
unreasonably delayed settlement." 

I n  Woodley v. Tel. Co., 163 N .  C., p. 289, it was said: '(In order to 
a valid waiver, there must be an agreement founded on consideration, 
or there must be some element of estoppel." There is nothing in the 
correspondence between the parties in the present case to indicate any 
agreement on the part of the plaintiff not to claim under the Atlas 
policy, nor do we perceive any element of estoppel disclosed in the letters 
set out on the record. I t  is evident from all the correspondence that 
the prorating provisions in the standard mortgage clauses attached to 
the policies in suit were not uppermost in the minds of the correspond- 
ents; at  least, such is not apparent from any of the letters written by 
counsel for plaintiff. Suits were instituted on both policies, and it was 
held by us, when the cases were here before, that the prorating pro- 
visions contained in the two mortgage clauses were d i d .  I t  is univer- 
sally held that a w a i ~ e r  is a roluntary relinquishment of some known 
right. Growers Exchange z.. B o b b i f t ,  ante, p. 337. 

The Globe and Rutgers Fire Insurance Company of New Pork (here- 
after called the Globe Company) not only joins with its codefendant in 
saying that ratification by the mortgagees or trustees of the Atlas policy 
was necessary in order to ralidate the insurance as to them, as their 
interests might appear, but it also says that when the Federal Land 
Bank of Columbia did undertake to ratify said policy it thereby for- 
feited all of its rights under the Globe policy (which is similar in 
terms to the Atlas policy), because this act on its part was an offense 
against the stipulation in said policy prohibiting the taking out of 
additional insurance on the property without written consent of the 
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Globe Company. The argument of the two defendants, therefore, when 
reduced to a nut-shell, is this: 

Atlas Company: "My policy is void as to Greenwood and not valid 
as to the mortgagees or trustees, because not ratified by them before the 
property was destroyed by fire." 

Globe Company: "My policy is void as to Burlison and also as to 
the mortgagee or trustee, because additional insurance has been taken 
out on said property and ratified by the mortgagee or trustee named in 
my policy." 

To accept these positions would leave the defendants with their pre- 
miums and the Federal Land Bank of Columbia, which has done noth- 
ing to violate the terms of the contract, with no insurancs at all. This 
would hardly meet the approval of the business public 3r the market 
place, and it is thought that i t  should be rejected in  the courtroom. 
We are of opinion that both positions must be resolved against the 
defendants and in favor of the validity of the standard mortgage clause 
attached to each policy, so far as the rights of the plaintiff are con- 
cerned. This is all we are required to say on the present appeal. The 
chief circumstance, no doubt, which has led the partks to opposite 
conclusions as to their rights, arises out of, and probably is produced 
by, momentarily losing sight of the defendants' contractual obligations, 
as set out in the standard mortgage clauses attached to the policies in 
suit, while thinking of the derelictions of the assured named in each of 
the policies of insurance. But it must be remembered that the insur- 
ance, as to the interest of the mortgagee or trustee, is no1 to be invali- 
dated by any act or neglect of the mortgagor or ownc>r. The pro- 
visions which work a forfeiture as to the interest of the mortgagor or 
owner are embodied in the policy proper, but they are not included in 
the standard mortgage clause; and we have held that this clause oper- 
ates as a separate and distinct contract of insurance of the mortgagee's 
interest, to the extent at  least of not being invalidated by any act or 
omission on the part of the owner or mortgagor, unknowr~ to the mort- 
gagee. Bank v. Ins. Co., 187 N. C., p. 102. 

Appellants take the further position that in no event ir; the plaintiff 
entitled to recover more than $1,750, the amount of the first policy; 
and the Globe Company contends that this sum should be prorated 
between it and the Atlas Company in proportion to tEe amount of 
insurance issued by each company. It follows from what is said above 
that this position must be resolved against the defendants. 

After a very careful and painstaking examination of the record and 
all the briefs filed in the case, we are unable to discover any preju- 
dicial error which would entitle the defendants, or either of them, to 
a reversal or a new trial. The verdict and judgment must be upheld. 

No error. 
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(Filed 19 December, 1924.) 

A devise of an estate to the testator's grandchildren, the children of a 
named child, "and should. either of my aforesaid grandchildren die 
without bodily heirs or before the age of twenty-one, then its o r  their 
interest to revert to the surviving ones or their bodily heirs," but should 
the aforesaid grandchildren all  die without bodily heirs, then the property 
shall revert equally to the testator's children, etc. : Held,  the devise is 
affected with two sets of contingencies, the first affecting the interest 
of the grandchildren, the first takers, inter aeae, and the other, the 
primary estate as  between the grandchildren and the testator's children, 
the word "or," in this respect, being construed a s  "and." 

Held,  under the facts of this case, that when the estate is vested under 
the terms of the devise in the grandchildren, the first takers, inter aeae, 
i t  is subject to the further contingency, the death of all of the grand- 
children without bodily heirs, having reached the age of twenty-one. 

3. SameSubstitution of Beneficiaries-Jkeds and Conveyance& 
Where the grandchildren, or the child of such a s  may be dead, etc., 

take an estate from the testator upon contingency that  the grandchildren 
die without leaving bodily heirs, etc., with limitation over to the testator's 
children: Held,  the children of the testator's grandchildren who may 
take thereunder acquire the estate, not as  heirs of their parents or a s  
a limitation upon the present estate, but by way of substitution directly 
under the will; and until the death of all of the grandchildren, or a t  
least one of them leaving issue, it  cannot be known or ascertained who 
a r e  the owners under the ultimate devise, and until then an indefeasible 
fee-simple title of the entire interest cannot be conveyed. Hobgood v. 
Hobgood, 169 If. C., 485, cited and distinguished. 

CONTROVERSY without  action, submitted and  determined before 
Shaw, J., a t  October Term,  1924, of MECKLEXBURC. 

F r o m  t h e  case agreed i t  appears  t h a t  defendant  h a s  contracted t o  
buy  f r o m  plaintiffs, a t  a stipulated price, a certain lot i n  t h e  ci ty  of 
Charlotte, N. C., ful ly  set out  and  described, on condition tha t  plaintiffs 
can  make  a good title. 

T h e  facts  per t inent  to  t h e  val idi ty  of the t i t l e  a r e  as  follows: 
1. T h a t  i n  1885 Elizabeth M. Huneycutt ,  of Mecklenburg County,  

died, owning said lot in fee  and  making  disposition of same by her  last  
will and  testament, as  follows: 

2. "Second. I give a n d  devise to  m y  beloved grandchi ldren ( the  chil- 
dren of m y  deceased daughter ,  M a r y  A. C. Rigler) ,  viz., S a r a h  Elizabeth 
Rigler,  Minnie  Louisa Rigler,  and  Charles E d w a r d  Rigler,  t h e  house 
and  lot f ron t ing  45 feet on 'C' Street,  adjoining the  lot of J o h n  T. 
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Sohenck and running back to the line of James F. Moody; and should 
either of my aforesaid grandchildren die without bodily heirs or before 
the age of twenty-one years, then its or their interest shall revert to the 
surviving ones or their bodily heirs; but should the aforesaid grand- 
children all die without bodily heirs, then this property shall revert 
and belong equally to my children and their lawful heirs." 

3. That  the plaintiffs, Minnie Louisa Osborne, Sarah Elizabeth 
Christopher, and Charles Edward Rigler, are the original devisees 
named in  item 2 of the will of said Elizabeth M. Huneycutt; that all 
of said plaintiffs are over the age of twenty-one years; that Sarah 
Elizabeth Christopher is married and has five children, all living; that 
Minnie Louisa Osborne is married and has two children living; that 
Charles Edward Rigler is unmarried and without issue. 

4. That the said Elizabeth M. Huneycutt left surviving her the fol- 
lowing named children, namely: R. F. Huneycutt, A. J .  Huneycutt, 
Susan Qaribaldi, Mary Rigler, Sarah Klontz, Margaret Rigler, and 
Tobithia Oxenham. 

5. That Margaret Rigler (widow) and Tobithia Oxenham were the 
only ultimate devisees living at  the time of the execution of the deed 
hereinafter referred to, all other ultimate devisees having died several 
years prior to said date; that A. J. Huneycutt i s  dead, lettving one son, 
Joseph F. Huneycutt, who was over the age of twenty-one years at the 
date of the execution of the deed hereinbefore referred to, as his sole 
heir at  law; that R. F. Huneycutt is dead, leaving surviving him seven 
children, namely, J. E .  Huneycutt, Charles F. Huneycutt. Minnie Ray, 
Hattie P. Huneycutt, Maggie M. Dwyer, Sue F. Brooks, and Claude E. 
Wiggins, all over the age of twenty-one years, as his sole heirs at law; 
that Sarah Klontz is dead, leaving surviving her four children, namely, 
Nellie Klontz Ledford, Ernest Klontz, Lizzie Klontz, and Bryan Klontz, 
all over the age of twenty-one; that Nary Rigler is dead, leaving sur- 
viving her the plaintiffs in this action as her sole heirs at lam; that 
Susan Garibaldi is dead, and left no childrm or representative of a 
child or children. 

6. That on 1 September, 1923, Margaret Rigler (widow), Tobithia 
Oxenham (and husband, W. H.  Oxenham), Joseph 11. Huneycutt (and 
wife, Loma Huneycutt), Nellie Klontz Ledford (and husband, T .  P. 
Ledford), Lizzie Klontz (single), Ernest Klontz (single), Bryan 
Klontz (single), J. E. Huneycutt (and mif(>, Annie V. Hurieycutt), 
Charles F. Huneycutt (and wife, Mollie IIuneycutt), Ninnie Ray 
(widow), Hattie P. Huneycutt (single), Maggie M. Dwyer (and hus- 
band, John T.  Dwyer), Sue F. Brooks (and husband. Edward A. 
Brooks), and Claude E. Wiggins (and husband, Joe TV. Wiggins), 
being all of the remaining ultimate devisees and the sole heirs at  law 
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of such ones as are deceased, ~ l a n ~ e d  ill itcm 2 of tlic will of thv suit1 
Elizabeth &I. Huneycutt, for proper antl legal col~sidcratiol~, cxccutctl 
and delivered to tlie plaintiff's, Sarah  E. ('hriitol)her, h l i r~r~i t ,  1,. Oibon~c ,  
and Charles E .  Riglcr, a certain p a p - n r i t i ~ ~ g ,  by t l ~ c  tern15 of wliit~ll 
the said grantors did grant, bargain, scll and convey uuto tlitl p l a i~~ t i f f i ,  
their heirs ant1 assigns, all thcir right, title antl intcreit nhicli thcy 
now or may hereaftcr have in and to the lot of land described in p:ira- 
graph 1, said deed being rccorded in the office of the rcgistcr of t le~t l i  
for hlecklenburg County, in Book 526, page 300. 

7. That  Margaret Rigler, one of the living ultirrlatc deviscc~s, i i  I IOW 

sixty years of age, and Tobithia Oxe~lharn, the other living dc\isee, is 
fifty-six years of age. 
8. That  the grantors in thc deed referrctl to in p r a g r a p h  i consti- 

tute all of the ultimate de\isccs and the solc heirs a t  law of sut.11 ones 
as are deceased, meiitioned in itern 2 of the will of the said Elimlwtll N. 
Huneycutt, and also the wires and husbands of such ours as are r~larriod. 

Gpon these facts, the court being of opinion that the titl? offered, 
being the fee-simple deed of the original tlevisecs under the. secol~tl i tcir~ 
of the d l ,  a i d  as described in fourth statcnlcnt of facts as agreed, tlwre 
was j~ldglnellt for plaintiffs for tlie purchase price; and t lc fc~~dant ,  ha\-- 
i r ~ g  duly excepted, appealed. 

J .  L. D e L a n c y  for plaintiffs. 
J .  Laurence Jones  for defendant .  

HOKE, C. J. The validity of the title offered depends largely on the 
correct interpretation of clause 2 of tlie will of Elizabeth H u n ~ y c u t t ,  
former owner, in terms as follows : 

"I give and devise to my beloved grandchildren ( the  childre11 of my 
deceased daughter, Mary Al. C. Rigler), riz.,  Sarah  Elizabeth Rigler, 
Minnie Louisa Rigler, and Charles Edward Rigler, the house and lot 
fronting 45 feet on 'C' Street, adjoining the lot of John T. Schenck 
and running back to the line of James F. Moody; arid should either 
of my  aforesaid grandchildren die without bodily heirs or before tlie 
age of twenty-one years, then its or their interest shall revert to the 
surviving ones or their bodily heirs; but should the aforesaid grand- 
children all die without bodily heirs, then this property shall revert 
and belong equally to my children and their lawful heirs." 

Considering the clause in  connection with the pertinent and explana- 
tory facts, i t appea r s  that  the devise contained therein is subject to two 
sets of contin@cies, the first affecting the estate and interest of the 
primary takers, the grandchildren therein named i n t e r  sese, and the 
other, the primary estate as between these grandchildren and testator's 
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children, the ultimate takers of the estate on cotiti~gcncy. I n  rcgartl 
to the contingencies first specified carrying the &state of' either grand- 
child to the others, if he should die without bodily heir!; or brforc the 
age of 21 years, i t  has been held with us, as the gci~cral  rulr, and in 
cases where the question was fully consitlerctl, that  the vo rd  "or" shall 
be construed to read "and" and the estate would bc i~elievetl of the 
defcasance on the happening of eithcr co11ti11gci1c.y. I'ill(7~~ v. Sullivan, 
182 N .  C., 492; V'illiams v. Ilicks, 188 N. C., p. 112; I l c l l  I ! .  lieeslcr, 
175 N .  C., p. 525; Ham v. Ham, 168 N .  C., p. 486. This: being the 
approved principle and the facts showing that all of the grandcliildrcn 
have arrived a t  the age of 21, the first contingencies, thow affecting the 
estate of the primary takers inter sese are  thereby reinoved and the 
estate vests in these grandchildren and their heirs-but subject to the 
second contingency, that  if all of these grandchildren die without bodily 
heirs then the property shall revert to the testatrix's children, etc., "and 
their lawful heirs." Under such interpretation the estate held by the 
grandchildren, the first takers, constitutes a defeasible fee and under 
numerous decisions dealing with the question on the happening of the 
contingency, the death of all them without bodily hcirs, the estate 
would pass to the ultimate takers, not as a limitation of the present 
estate, but by way of substitution and under which the ultimate takers 
hold directly from the devisor. And from this it follows, in our opinion, 
that  plaintiffs a re  not now in a position to make a good title to the 
property for, on the facts presented, until the death of these first 
takers, or a t  least one of them leaving issue, it  cannoi be known or 
ascertained who are the owners under the ultimate devise, or whose 
deed would be sufficient to assure the title. Hutchiason v. Lucas, 181 
N. C., p. 53;  O'Xeal v. Borders, 170 N.  C., p. 483; Buyden v. Lipsitz, 
166 K. C., p. 523; Sessoms 1 ) .  Sessoms, 144 N .  C., p. 121, 125; 1T'hitfield 
v. Garris, 134 N .  C., p. 24. 

The  case of Baugham v. Trust Co., 181 N. C., p. 406, is apparently 
in conflict with this position, but the cases cited in support of that  
decision are as to estates in remainder, which operate as limitations on 
the first estate and involving chiefly the question of when the ulterior 
limitations would vest and do not seem applicable to a devise such as 
this, where one line or stock of owners is substituted for another, 
where the claimants, the ultimate takers are  not known and cannot be 
presently ascertained, and when, as a rule, they are required to fill 
the description a t  the time their estate vests. 

Recognizing that the true construction of the devise would affect the 
estate of the first takers with a contingency that  still prevails, the 
plaintiffs contend that  the title is  fully assured by the deeds of the two 
surviving children of the devisor and the lawful heirs of such as have 



N. C.] FALL TERM, 1924. 761 

died, under the principle approved in the case of Hobgood v. Hobgood,  
169 N.  C., p. 485. I n  the Hobgood case the ultimate takers were four 
nephews liring and designated by name and it was held that they having 
conveyed all their interest and title to the primary holders of the 
defeasible fee, such holders were in a position to give a good title, the 
deed of the ultimate owners being effective to conclude their heirs who- 
ever they might be. And the principle has been affirmed and approved 
in X a l l o y  c. Acheson,  179 N.  C., p. 90; Williams v. Biggs ,  176 N .  C., 
p. 48; Kornegay  v. Miller ,  137 N. C., p. 659, and other cases. But here 
the ultimate takers are the children and the heirs of such as have died 
since the death of the devisor, these heirs are not known and cannot 
be now ascertained for they must fill the description of the devise and 
show themselves heirs of the children of testatrik at the time the estatcl 
would devolve upon them, and this cannot be shown until the termina- 
tion of the preceding estate. 

Speaking to the question in Hobgood's case, supra ,  the Court said: 
"In Rornegay 's  case, as in this, the ultimate devisees mere ascertained 

and designated-by name, and they having the contingent estate, it was 
held that they could convey it, and their descendants or heirs, having to 
claim through them, were concluded by the deed of the ancestor. 
K o m e g a y  v. Jfiller, supra;  Bodenhamer  v. W e l s h ,  89 N .  C., p. 78. 
But in Burden's  case the ultimate takers, designated in the devise as 
'the heirs of the devisor,' were not known nor could they be ascertained 
till the preceding estate had terminated." 

True it is stated in the case argued that the two surviving children - - 
had made a deed conveying all their interest to the primary takers, 
the holders of the defeasible fee, but these are only two of the children, 
the others having died leaving lineal heirs-and these heirs also have 
made a deed of-their interest. but while they are heirs now of the 
deceased children of the devisor, they may not be such when the preced- 
ing estate falls in-and the case, therefore, comes directly within 
the principle of H u t c h i n s o n  v. Lucas,  supra;  B o r d e n  v. Lips i t z ,  supra ,  
and that line of decisions and under which plaintiffs are at present 
prerented from conveying a valid title. 

In  B a m i t z ' s  Lessee v. Carey ,  11 U. S .  (7  Cranch's), pp. 456, 469, 
Associate  Jus t i ce  S t o r y  discussing the transmissibility of an executory 
devise not dissimilar to this and how and when the ultimate takers may 
be ascertained. said : 

"In the next place i t  will be necessary to consider what is the nature 
of an executory devise as to its transmissibility to heirs, where the 
devisee dies before the happening of the contingency. 

And it seems very clear that a t  common law, contingent remainders 
and executory devises are transmissible to the heirs of the party 
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to whom they are limited if he chance to die before the contingency 
happens. Pollexfen 54. 1 Rep., 99. Cas. Tempt. Talb., 117. I n  such 
case, however, it  does not vest absolutely in the first h i r  so as upon 
his death to carry it to his  heir a t  law, who is not heir a t  law of the  
first devisee, but it devolves from heir to heir, and vests absolutely in 
h im who only can make himself heir to the first devisee at the time when 
the contingency happens, and the executory devise falls ir to possession." 

For  the reasons stated, we are of opinion tha t  the judgment of the 
lower court should be rerersed and it is  so ordered. 

Reversed. 

S T A T E  AR'D C I T Y  B A N K  A S D  T I t U S T  COMPANY, COE~ECCTOK OF THE 

ESTATE OF WIL1,IABI &II. HHABLISTOS v. It. A. DOUGEITON, Coums- 
SIONEK OF REIEXUE. 

(Filed 19 December, 1924.) 

Taxation-Inheritance Tau-Statutes-Trusts. 
Where the nonresident owner of shares of stock in  a Korth Carolina 

corporation iiicorporates them in a trust terminable by him at his own 
will a t  any time, and retains tlie control and enjoy men^, of the profits 
thereof with right to vote the same by prosy whenever he may so elect, 
and dies without revocation thereof, thc same is subject to the iuheritance 
or transfer tax provided by chapkr 34. Public I ~ n s  1021, under tlie pro- 
visions of a ralid statute. 

APPEAL by plaintiff from Horton, J., a t  September Term, 1924, of 
WAKE. 

Civil action to recover the amount of a n  inheritance tax, or transfer 
tax, paid by plaintiff, coexecutor of the estate of W. M. Habliston, 
deceased, and sought to be regained by this suit. 

From a judgment denying recovery, the plaintiff appeals. 

John H .  Boushall for plaintiff. 
A t  forney-General Xanning and Assistant Attorney-General gash  for 

defendant. 

STACY, J. T h e  State and City Bank and Trust  Company, of Rich- 
mond, Va., coexecutor under the will of W. 31. Habliston, deceased, 
brings this suit to recover of the defendant, Commissionc.r of Revenue 
of North Carolina, the sum of $2,331.98, being the amount exacted by 
the defendant and paid by plaintiff, by way of an  inheritance tax, or  
a transfer tax, on 2,937 shares of stock in the Roanoke :Rapids Power 
Company, a corporation chartered under the  laws of North Carolina, 
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with its principal place of business located in this State. The  statute 
under which the tax in question x$as imposed, ch. 34, Public Laws 1921,  
provides that  an  inheritance tax shall be levied and collected upoii the 
succession or derolution of all real and personal property of e lerg  
kind and description, and "such property or any part  thereof or interest 
therein within this State," which shall pass by will or by operation 
of law from a testator to his legatees or devisees, or from an intrstnte 
to his heirs or distributees, and section 6 of said act, in part, prorides 
as follows: "From and after the passage of this act all real and persolla1 
property of whatever kind and nature which shall pass by nil1 or by 
the intestate laws of this State from any person nllo may die se i~ed  or 
possessed of the same while a resident of this State, whether the pcrsoii 
or  persons dying seized thereof be doniiciled within or out of the State 
(or if the decedent was not a resident of this State a t  thr  tirile of his 
death, such property or any part  thereof witliin this State) ,  or any 
interest therein or income therefrom which shall be transferred by 
deed, grant, sale, or gift, made in contemplation of the death of the 
grantor, bargainor, donor, or assignor, or intended to take effect ill 
possession or enjoyment after such death, to any person or persons or 
to bodies corporate or politic, in trust or otherwise, or by reason nhereof 
any person or body corporate or politic shall become beneficially entitled 
in  possession or expectancy to any property or the income thereof, shall 
be and hereby is made subject to a tax for the benefit of the State, 
as follows, that  is to s ay ;  (Rate  and amount of tax not in dispute) : 

"The words 'such property or any part  thereof or interest thereill 
within this State' shall include in  its meaning bonds arid shares of stock 
in any incorporated company incorporated in this State, regardlrss of 
whether or not any such incorporated company shall have ally or all 
of its capital stock invested in property outside of this State and doing 
business outside of this State, and the tax on the transfer of any bonds 
or shares of stock in any such incorporated company owning property 
and doing business outside of this State shall be paid before wairers 
are  issued for the transfer of such bonds or shares of stock as herein- 
above provided for." 

W e  had occasion to consider the nature and character of a similar 
tax  in the case of Trust Co. v. Doughton, 187 N. C., 263. I t  would 
only be a work of supererogation to  repeat here what has been so 
recently said there, and we content ourselves by referring to that  case 
for a discussion of the principles involved. I t  clearly appears, from 
the language of the statute, that  the Legislature intended to levy an 
inheritance tax, or  transfer tax, on the succession or devolution of 
stock in  domestic corporations, whether held by a resident or non- 
resident a t  the time of his  death. The  power of the State to impose 



764 I N  T H E  SUPREME COURT. 

such a tax is not questioned in the present action. The dispute arises 
over whether the case comes within the purview of the above provisions. 

The essential facts upon which the instant case pivots and which were 
admitted on the hearing, are as follows: 

1. W. M. Habliston, a resident of the state of Virginia, died on 
9 March, 1922, leaving a last will and testament in which he appointed 
his wife and the Old Dominion Trust Company coexecutors. The Old 
Dominion Trust Company merged with another corporation and changed 
its name to the State and City Bank and Trust Company, which last 
named corporation is the proper successor to the Old Dominion Trust 
Company, as coexecutor of said will. 

2. On 9 July, 1915, W. M. Habliston executed a t r~ l s t  agreement 
whereby he assigned, transferred and conveyed to the Union Trust Com- 
pany of New York, among other securities, 2,937 shares of stock in the 
Roanoke Rapids Power Company, a North Carolina corporation; and 
in which said trust agreement W. M. Habliston reserved for himself the 
power to revoke, alter or otherwise modify or terminate thtl same at any 
time at his option. 

3. I t  was further provided in said trust agreement thr~t  the trustee 
should not sell or otherwise dispose of any of the stock in question 
without the grantor's written consent, and he specifically reserved to 
himself the right to vote such shares of stock at any and all meetings 
of the corporation. Section 2 of the original trust agreement is as 
follows : 

"The trustee will,, if requested so to do by the grantor, his repre- 
sentatives or assigns, execute all proxies necessary or proj?er to enable 
the grantor, his representatives or assigns, to vote in place of the 
trustee at  any meeting of the stockholders of the companies issuing 
said shares of stock." 

I n  section 3 the grantor promises to indemnify the trustee against all 
calls, assessments and other demands upon this stock. 

4. On 6 February, 1918, W. M. Habliston executed an amendment to 
the original trust &reement incorporating in said amendment, among 
others, the following provision: "I also amend said indenture by 
providing that the trustee shall invest any money in its hand as such 
trustee in accordance with my written directions." 

5. Other amendments were made to said trust agreement under 
authority reserved in the original deed, but the pro&ions of these 
amendments are not presently material. There was no revocation of the 
trust during the lifetime of the grantor. 

6 .  The record fails to disclose what per cent of the grmtor's estate - 
was conveyed by said trust agreement, or in whose name the stock 
in the Roanoke Rapids Power Company appears on the books of the 
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corporation, but it is fairly permissible to conclude that the stock stands 
in the name of the trustee. These matters, however, are not controlling 
in the view we take of the trust agreement and amendments thereto. 

Plaintiff contends that the 2,937 shares of stock in the Roauoke 
Rapids Power Company constitute no part of the estate of TV. 11. 
Habliston, as said stock had been assigned, transferred and conveyed 
to the Union Trust Company of New York, trustee, in 1915, nearly 
seven years prior to the grantor's death, and that, therefore, the tax 
exacted by the defendant is illegal and should be refunded. For this 
position, plaintiff relies upon the following decisions: I n  re  Bovers' 
Estate, 186 N .  Y .  Supp., 912; I n  re Carnegie's Estate, 186 N. P., Supp., 
502; I n  re Grogan's Estate, 219 Pac. (Gal.), 87; I n  r e  Jliller's Estate, 
140 N. E. (N. Y.), 701; I n  re Schmidlapp's Estate, 140 N. E .  (N.  Y.),  
697; I n  re Dolan's Estate, 124 Atl. (Pa.) ,  176. 

The defendant, on the other hand, takes the position that the right of 
the beneficiary, under the trust deed, never became absolute until the 
death of the grantor, because he at  no time, prior to his death, parted 
with his control and use of the property. We think the defendant has 
correctly interpreted the trust agreement, and that the transfer, in the 
instant case, comes within the provisions of see. 6 above set out, sub- 
jecting it to a tax for the benefit of the State. 

Under the provision that any transfer by deed, grant, sale, or gift, 
"made in contemplation of the death of the grantor, bargainor, donor, 
or assignor, or intended to take effect in possession or enjoyment after 
such death," shall be subject to a tax for the benefit of the State, it is 
necessary, in order to escape the tax, to show such a conveyance as 
parts with the possession, title and enjoyment in the grantor's lifetime. 
Reish v. Comrs., 106 Pa., 521. And when a transfer is made or intended 
to take effect in possession or enjoyment after death, and the grantor 
retains a grasp of the entire estate so long as he lives, as is the case 
here, it cannot be said absolute possession or enjoyment in the bene- 
ficiary takes effect prior to death. Under such conditions, the State is 
entitled to collect a tax on the transfer. Such is the language of the 
statute. 

I n  the present case, W. M. Habliston reserved such numerous and 
extensive powers over the properties, transferred by him, as to preclude 
a permissible or inferential intent on his part that they were to take 
effect in absolute possession or enjoyment before his death. The authori- 
ties cited by appellant are cases where such control had passed from the 
grantor, reserving only the power of .revocation, which was never 
exercised. "The power of revocalion in a deed is equivalent to the 
power of appointment; neither prevents the passing of title or the com- 
plete enjoyment of the thing granted.'' In re Dolan's Estate, supra. 
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TRUST CO. v .  TRUST Co. 

Interpreting a similar conveyance in  the case of I n  re Bostwick, 
160 N.  Y., 489, the New York Court of Appeals, speaking through 
Gray, J., said : 

"The reserved power to revoke would enable him (grantor) ,  of course, 
to put  an  end to the trust;  but that  was not enough to affect the 
possession of the trustee, or the  beneficial enjoyment of the object of the 
donor's bounty, while the trust was in force, and such a power carried 
with i t  no control over the property or its management. . . . 
Instead of an  out and out gift, which would provide for the enjoyment 
by the beneficiary of the  income of the property during her life and 
for the disposition of the trust fund thereaftel., me find powers reserved 
to alter, or amend, the trust by notice of the trustee; to or to 
exchange, any securities, and to control the acts of the trustee in selling, 
or disposing of, the securities, or with respect to investmerts. All these 
are indicia, rather, of an intention on the donor's pa r ;  to retain a 
dominion over the properties transferred, and do not consist with an  
existing purpose to vest the absolute right to present and fu ture  enjoy- 
ment in the beneficiaries. H e  retained practical control of the trust 
property and left the question of its beneficial enjoyment and eventual 
possession open until his death." 

By correct interpretation of the present trust agreement, with its 
several amendments, we are  of opinion that  the 2,937 shares of stock 
in the Roanoke Rapids Power Company should be held liable to a 
tax for the benefit of the State, under ch. 34, Public Laws, 1921. This 
accords with the judgment entered below, which will be upheld. 

Affirmed. 

PAGE TRUST COMPANY v. WACHOVIA BANK & TRUST COMPANY 
AND MERCHANTS NATIONAL BANK. 

(Filed 19 December, 1924.) 

&Lnks and Banking- Bills and Notes - Negotiable fiwtruments - 
Quacantor of Payment. 

Where a bank sends a note of its customer to another bank for dis- 
count, in a letter stating that the note was perfectly good, and that it 
will see that the note is promptly taken care of at  matu:rity, the bank 
thus discounting the note becomes a guarantor of payment, and has the 
right to charge the same against the account of the debtor bank when 
not so paid. 

Sam-Purchaser for Value. 
And where the creditor bank has been bought by another and its 

assets accordingly transferred, such assets pass to the transferee with 
the note in question as security therefor, and the purchasing bank 
acquires the right that the selling bank had therein. 
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3. SameDebtm and Creditor. 
Where a bank is  a depositor of another bank and has the latter to 

discount a note of its customer under its guaranty of payment, upon the 
nonpayment of the note a t  maturity the relation of debtor and creditor 
is established, and the bank discounting the note may charge it to the 
account of the debtor bank. 

4. SamsNot ice .  
A cashier of a bank has implied authority in the ordinary course of his 

employment to guarantee the payment, in behalf of the bank, of its 
customer's note lie has had another bank to discount for i t ;  and where 
the debtor bank has been taken over by another bank, the latter acquires 
subject to this liability as  shown on the books of the selling bank. 

APPEAL by plaintiff f rom Sinelair, J., a t  M a y  Term,  1924, of RICH- 
hlOKD. 

O n  1 0  March ,  1923, t h e  Merchants  Nat iona l  B a n k  at Raleigh, N. C., 
received, i n  due  course of business, a letter as  follows: 

THE FIRST NATIONAL BAKK 
Hamle t ,  N. C. 

1 0  March,  1923. 
XR. T. F. MAGUIRE, Cashier,  
Merc l la l~ t s  ATational Bank,  Raleigh, N. C. 
D e a r  S i r :  

W e  enclose two short t ime renewal notes i n  t h e  sum of $4,500, which 
we will t l iank you t o  place to  our  credit,  less tlic discount and s tamps 
and  advise us. We consider these notes p e r f c c t l ~  good, and will see 
t h a t  they a r e  promptly taken care of a t  matur i ty .  

P o u r s  very t ruly,  
Noarr H. JEARLTTE, C'irshirr. 

One  of the  notes elicloscd n n s  fo r  $2,000, ant1 the o t l l c ~  for  $2,500. 
T h e  former,  h a r i ~ l g  I)een paid, is 11ot i~i \olvet l  ill th i s  irctio~l. ?'lie 
la t tcr  note n a s  datctl 3 X u c l i ,  1923, due  60 (lays a f te r  tl:rtc,, a ~ i t l  was 
p a p b l e  "to thc ordcr of ~tiysclf,  a t  tho F i r s t  N n t i o ~ i a l  Bank, II:l~rllct,  
K. C." T h e  llote was signccl ''W. 11. S a n d ~ r s "  :111(1 e n d o r s t ~ l  "\V. TI. 
Sanders" and  "Noah H. Jc.nrrttc." T h i s  note \\.as tlic 1)crsoll:ll ol)lig:r- 
t ion of TIT. H .  Sanders. He rcceiwil crctlit fo r  the  proiwtls  of t 1 1 ~  notes 
at  t h e  F i r s t  Nat iona l  Bank .  

I'ursualit to  request c o ~ ~ t a i n c t l  i n  said I c t t c ~ ,  tlic ~ l r r i ~ l ~ : i t ~ t ~  S a t i o l ~ : r l  
Bank ,  discounted hot11 said notes, cret l i t i l~g tllc :ri+cou~rt of tlrc F i r s t  
Xat iona l  B a n k  a t  Hamlet ,  N .  C., x i t h  tlicx p r o c c ~ t l ~ .  Al cvxlit lncillo- 
r a n d u m  was a t  o w e  sent to  and r c c e i ~ c d  t)y t h e  F i r s t  S i ~ t i o ~ l a l  13i111li 

a t  Hnnllet,  slioxing t h a t  the  notes h a d  bccw tlisc~onnti~d :tnd t11it p ~ ~ c ~ ~ ~ t l ~  
placed to i ts  crcdit on the books of t h e  X e r c l ~ n r ~ t s  National  E a 1 1 1 ~  
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Prior to the date of this letter, there had been many similar transac- 
tions between the Merchants National Bank, at Raleigh, and the First 
National Bank, at Hamlet, extending over three years. The First  
National Bank carried an account with the Nerchants Kational Bank. 
Noah H. Jenrette had been cashier, in active charge, of the First 
National Bank for six or seven years, since its organization. H e  was 
also a director. There is no evidence that he had any personal interest 
in the note, or in its proceeds. H e  was an endorser for tht: accommoda- 
tion of the maker. The president of the bank had not keen active in 
its management. I t  had been the custom of the First National Bank 
to send notes, which were not endorsed by it, to the Merchants National 
Bank, for discount for its account. Notes thus sent were accompanied 
by letters, containing the words, "We consider these notes perfectly 
good, and will see that they are promptly taken care of at maturity." 
The proceeds of notes thus discounted were placed to the credit of the 
First National Bank and the notes paid at  maturity. T1-ere had been 
no direct dealings between the Merchants National Bank and the 
makers of these notes, relative to renewals or paymeiits. 

On 2d or 3d March, 1923, a contract was entered intc~ between the 
Merchants National Bank and the UTachovia Bank and Trust Company, 
by which the latter bank took over the assets of the former, and con- 
tinued its business. The deposit account of the First National Bank 
at Hamlet was continued with the Wachovia Bank and Trust Company. 
Shortly before the maturity of the Sanders note for $2,500, the 
Wachovia Bank and Trust Company sent the note to the First National 
for collection. I n  reply, it received letter as follows: 

THE FIRST NATIOXAL BANK 
Hamlet, N. C. 

1 0  May, 1923. 
MR. T. F. &~AGUIRE, Cashier, 
Wachovia Bank and Trust Company, Raleigh, N. C. 
Dear S i r :  

We return herewith the W. H. Sandcrs note of $2,t500, wllic11 was sclit 
us in your collection letter of April 30th. Mr. Sandcrs states that he 
is not in a position to pay this note right now and we are not in n 
position to pay it for him. I n  the cvcnt that this note has been charged 
to our account, we have to ask that you kindly credit tlic slime back aud 
:~dvise us. We enclose the renewal which you ran handle if you wish. 

Yours very truly, 
KOAH H. JENRETTE, Cashier. 
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The  reply to this letter is as follows: 

WACHOVIA BANK AND TRUST COMPANY 
Raleigh, N. C. 

22 May, 1923. 
MR. N. H. JENRETTE, Cashier, 
First  National Bank, Hamlet, N. C. 
Dear S i r :  

Your letter of 19 May returning again the W. H. Sanders paper of 
$2,500, also his note for like amount which matured on 2 May, received. 

W e  are returning herewith the Sanders papers and are making no 
comments, as we presume you understand clearly that  the paper is 
unacceptable to us in  its present shape and therefore we cannot renew. 
We also return his note of $2,500 which matured on 2 May, and have 
marked this from our collection records as we find this was charged 
t o  your account and represented by our charge of $2,502.90 of 9 May. 

With best wishes, 
Yours very truly, 

T .  F. MAGUIRE, Cashier. 

There was no further correspondence between the First  National 
Bank and either the Wachovia Bank and Trust  Company or the 
Merchants National Bank with respect to this note. I n  July,  1923, 
plaintiff, Page  Trust  Company, becarne the owner of the First  Sa t ional  
Bank of Hamlet, and thereafter made dcmalid upon the Waclioria Bank 
and Trust  Company for the balance due on deposit of First  National 
Bank. The  balance due the First  National Bank, according to the 
contention of the Wachovia Bank and Trust Compaiiy n a s  paid. The  
plaintiff, the Page  Trust  Company, contended that  the sum sliould 
include the $2,502.90 charged to the account in payment of the Sandcrs 
note. Suninlons was issued in this action on 15 January ,  1921. 

The  issues submitted to the jury were as follows: 
1. Was the payment of tlie TV. 11. Sandcrs note of $2,500 guaranteed 

by the Fi rs t  National Bank of Hamlet ? 
2. I n  what amount, if any, are defendants indebted to plaintiff? 
The  court instructed the jury as f o l l o ~ s :  "Gentlemen of the jury, 

if you find the facts to bo as testified by all the ~vitnesses in this case 
and as shown by the record evidence introduced, the court directs you 
to answer the 1st issue 'Yes' and tlie 2d issue 'Sothing.' With your 
pernlission, I mill answer the issues for you." The  jury having indicated 
its assent, the court answered the issues accordingly. 
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Plaintiff excepted to this instruction and assigns same as error. From 
the judgment that  plaintiff take nothing by the action and that  defend- 
ants recover their costs, plaintiff appealed. 

Bynum B Henry f o r  plaintiff. 
J. M. Broughton fo r  Wachovia Bank and Trust  Compmy. 
Albert L. Cox for  Merchants Xafional Bank. 

CONKOR, J. T h e  Sanders note was not paid, a t  maturity, by the 
maker or endorsers. T h e  holder of the note, the Wachotia Bank and 
Trust  Company, with which the Fi rs t  National Bank of Hamlet, N. C., 
had a deposit account, charged the note to the said account on 9 May, 
1923. T h e  deposit account was thus reduced by the amount so charged, 
to wit, $2,502.90. This  charge was made upon the contention by the 
Wachoria Bank and Trust  Company that  a t  the time the note was 
discounted by its assignor, the Merchants National Bank, its prompt 
payment, a t  maturity, was guaranteed by the First  Naticlnal Bank, of 
Hamlet, PIT. C., a t  whose request and for whose credit the note was 
discounted. I f  the Fi rs t  National  Bank of Hamlet, N. C., was liable 
as guarantor of the note to the Merchants National Bank, ;he Wachoria 
Bank and Trust  Company, as assignee of the note, had the right to 
make the  charge and to deduct the amount due on the 1 ote from the 
amount on deposit with it to the credit of t h ~  First  N a t i m a l  Bank of 
Hamlet, N. C. Upon default of the maker or endorser to pay the note 
promptly a t  maturity, the guarantor became liable to the holder, and 
the relation of debtor and creditor was at once established between the 
guarantor and the holder of the note. 

"A bank has the right to apply the debt due by it for deposits to any 
indebtedness by the depositor, ill thc same right, to the bank, prouided 
such indebtedness to the bank has matured." Hodgin 2.. Bank,  124 
K. C., 540; Noore v.  Trust  Co., 178 S. C., 118. 

The letter dated 10 hiarch, 1923, atldressd to the cashier of the 
Merchants Sat ional  Bank, a t  Raleigh, S. C., and signed by the cashier 
of the First  Kational Bank, of Hamlet, I\'. C., is sufficient in form, as a 
guaranty of the prompt payment of the note enclosed with the letter 
and discounted in  accordance with the request contained therein. Ash- 
f o ~ d  v. Robinson, 30 N .  C., 114; Birdsall v. Heacoch-, 30 Ohio St., 177; 
30 Am. Rep., 572. 

The guaranty of the payment of the note, at maturity, made to the 
Merchants Kational Bank, upon the transfer and assigr~ment of the 
note to the TVachovia Bank and Trust  Company, passed to the trans- 
feree or assignee, as security for the note, and therefore the Wachovia 
Bank and Trust  Conlpany had all the rights arising out of ~ a i d  guaranty 
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that the Merchants National Bank had. 12 R. C. L. 1056 n 15; Craig v. 
Parkis, 40 N. Y., 181; 100 Am. Dec., 469; Tideoute Savings Bank v. 
Libbey, 101 Wis., 193, 70 A. S. R., 907. "A guaranty is assignable 
with the obligation secured thereby, and goes with the principal obliga- 
tion. I t  is enforceable by the same person who can enforce the principal 
obligation." The First National Bank of Hamlet was a depositor and 
therefore a creditor of the Wachovia Bank and Trust Company on 9 
May, 1923. Was it also a debtor by reason of the guaranty contained 
in the letter of 10 March, 1923, of the payment of the Sanders note, 
the maker and endorsers of the said note having failed to pay the same, 
promptly 1 

This question must be answered in the affirmative, if the cashier of 
the First National Bank of Hamlet, N. C., had authority to make 
the contract of guaranty and bind the bank thereby. The letter mas 
signed by Noah H. Jenrette, as cashier; it contained the request that 
the note enclosed be discounted and that the proceeds be placed to the 
credit of the bank; the proceeds were placed to the credit of the bank, 
and the bank so notified. The transaction was similar to other transac- 
tions between the said banks, extending over a period of three years or 
more. There is no evidence that the cashier had any personal interest 
in the note or in the proceeds of the note. There is affirmative eridence 
that the note was the personal obligation of the maker, and that lie 
received credit for the note at the First Yational Bank of Hamlet, S. C. 
H e  was a customer of said bank. The First National Rank of Hamlet, 
N. C., was the sole beneficiary of the transaction with the Merchants 
National Bank at Raleigh. I t  is immaterial, so far as the Merchants 
National Bank is concerned, whether the Sanders note was the property 
of the First National Bank or ~vhetlier it was sold by the hank as an 
accommodation for its customer. 

I f  the note was first discounted by t l ~ c  First National Bank of Hamlet, 
N. C., for the maker, and its proceeds placcd to his credit, the note thus 
becoming the property of the bank, the cashier had authority to rcdis- 
count the note to the Merchants N ~ t i o n a l  Bank at Raleigh, S. C., in the 
usual course of business, arid to guarantee the payment of the note 
by the bank, upon default in paynlent, at maturity, by the inaker or 
endorsers. 

If the note was sold by the bank, for its customer, to the Merchants 
Kational Bank, and thus was never the property of the bank, the 
proceeds of the sale being placed to the credit of the bank, the cashier 
had authority to guarantee the payment of the note by the bank, whose 
officer he mas and for rvhonl he was acting, upon default in payment, 
at  maturity, by the maker or endorsers; 3 R. C. L., 453; Sturges v .  
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Bank, 78 Am. Dec., 296; Hutchins v. Bank, 128 N .  C., 71:; Bank v. Oil 
Co., 157 N. C., 302; Sherrill v. T w t  Co., 176 N. C., 591. 

There is no evidence that  the cashier of the Fi rs t  National Bank was 
acting i n  his own interest i n  this transaction. On the contrary all the 
evidence shows that  i t  was a bona fide t ransa~t~ion,  i n  the usual course of 
business, of which the  bank, for  whom the cashier was acting, was the 
beneficiary. Bank v. Grady, 184 N. C., 158, is not applicable to the facts 
i n  this case. T h e  transaction had been closed on 9 May, 1923, and the  
First  National Bank of Hamlet  had not controverted the right of the 
Wachovia Bank and Trust  Company as assignee of the Merchants 
National Bank to  charge the sand& note to its account on said date. 
The  plaintiff herein, did not take over the business of the  Fi rs t  National 
Bank of Hamlet, N. C., until July,  1923. A t  t,hat time the Sanders note 
was in possession of the Fi rs t  National Bank of Hamlet, :Y. C., and the 
deposit account with the  Wachovia Bank and Trus t  Conlpany did not 
include the sum of $2,502.90. The  Wachovia :Bank and Trus t  Company 
cannot be held liable to plaintiff because of errors, if any, i n  the books 
of the Fi rs t  National Bank of Hamlet, N. C. 

Plaintiff's exception to the instruction of his Honor to the jury is not 
sustained. There is 

N o  error. 

HELENE FILLYAW ET AIS. CHILDREX A N D  HEIRS AT LAW OF HENRIETTA 
FILLPAW, DECEASED, V. ROBERT VAN LEAR 

(Filed 19 December, 1924.) 

Estates-Rule in Shelley's Case--Deeds and Conveyances-]Remainders. 
An estate granted by deed with habendum to the grantee for "her own 

use and benefit during her life and after her death to the lawful heirs 
of her body who may be living a t  her death, and to the issue of such 
child or children who may predecease her, to represeut his or her 
alicestor," etc.: Held,  though the estate is to the first taker for life 
with limitation over to the lawful heirs of her body, the words then 
following show the intent of the grantor not to use the r.ords "heirs of 
the body" as heirs general in the technical stme of the rule in Shelley's  
case, but to designate her children as the particular ones who shall take 
in remainder, and this rule having no application, the esta~ e first granted 
is a life estate only. 

CIVIL ACTION to remove a cloud from title to a piece of land claimed 
by plaintiffs, heard before Grady, J., a t  September Tcrm, 1924, of 
NEW HAKOVER. 

Defendant denies making any wrongful claim and asserts that he 
is the true owner of one undirided third of the property. 
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By consent the cause is submitted to the court for decision in the 
following facts as determinative of the question presented: 

"1. That on 29 November, 18'76, Henry Schulken executed a deed 
to Matilda E. Van Lear, which was registered in Book NNN, at page 
132, on 14 June, 1877, conveying the property and containing the pro- 
vision hereinafter quoted, to wit : 

" (Beginning at  a point in the northern line of Red Cross Street 110 
feet eastwardly from the eastern line of Fourth Street; running thence 
eastwardly along said line of Red Cross Street 55 feet; thence north- 
wardly and parallel with Fourth Street 66 feet; thence westwardly and 
parallel with Red Cross Street 55 feet; thence southwardly and parallel 
with Fourth Street 66 feet to the beginning; being a part of Lot 5 in 
Book 235 of the city of Wilmington, and also being part of a lot 
conveyed Henry Schulken by C. W. Oldham-Book BV, p. 32. 

" (TO have and to hold the same for her own use and behoof during 
her life and after her death to the lawful heirs of her body who may 
be living at  her death and to the issue of such child or children who 
may die before the said Matilda, so that the issue of such child or 
children shall represent his or her ancestor and take such share as 
such ancestor would have taken if he or she had been living at the time 
of the death of the said Matilda, and to their heirs and assigns forever.' 

"That on 21 February, 1898, Matilda E. Van Lear and her 
husband, E. Van Lear, conveyed for value to Henrietta Fillyaw, wife 
of 0. M. Fillyaw, the property above described by deed recorded in 
Book 21, page 48, of the records of New Hanover County, by the 
usual fee-simple deed, copy of which is hereto attached, and attached 
to the deed the following memorandum : 

('(We, E .  Van Lear and wife, Matilda E., agree and promise that 
our children, Robert E. Van Lear and Louise Van Lear, who are now 
minors, shall and will execute deeds of release and quitclaim to Henrietta 
Fillyaw for the lot of land on Red Cross Street which we have this day 
conveyed to her, when they and as soon as they attain their majorities 
respectively. 

" 'This 21 February, 1898. 
E. VAK LEIR, 
MATILDA E. VATS LEAR.' 

"2. The last above memorandum is signed in the handwriting of 
E. Van Lear and NatiIda Van Lear, but is not acknowledged or regis- 
tered as a part of said deed and its competency as evidence and its 
legal effect is submitted to the court, the defendant contending that it 
is incompetent and has no effect upon the deed. The said deed last above 
referred to was made in exchange for another lot of land conveyed by 
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deed about the same time in fee simple by Henrietta Fillyaw and 
husband to Matilda E. Van Lear. 

"3. That Matilda E. Van Lear and her husband, E. Van Lear, are 
dead and left surviving them the following children: 

(a )  Mrs. Lillie Cherry, wife of Geo. W. Cherry. 
(b) Robert Van Lear. 
(c) Mrs. Louise Lipscomb, wife of W. M. Lipscomb. 
That Matilda Van Lear died August , 1920. 
"4. That on 21 February, 1898, Lillio Cherry and husband, 

George W. Cherry, executed a deed to Henrietta Fillyaw for their inter- 
est in said property; and on the 28 August, 1905, Louise T'an Lear, now 
Louise Lipscombe, executed a deed to Mrs. Henrietta Fillyaw for her 
interest in said property; and Robert E .  Van Lear has not executed a 
deed for his interest therein, and now claims a one-third undivided 
interest in said property. 

' '5 .  That Henrietta Fillyaw, grantee of Matilda E. Van Lear, and 
husband, under the deed of the 21 February, 1898, is desd leaving the 
following children and heirs at  law, who are now living: 

Helene Fillyaw, Wilmington, N. C.; Bessie Herring, wife of Edward 
I. Herring, Wilmington, N. C., which said heirs at law claim that 
Matilda E. Van Lear took, under the deed from Henry Schulken, a fee 
simple in said property, which fee simple conveyed to their mother, 
Henrietta Fillyaw, under said deed of date 21 February, 1898, and to 
them by descent from their said mother, Henrietta Fillyaw, the property 
therein described." 

Upon these facts the court entered judgment, as follows: 
"This cause coming on to be heard before Henry A. Gr,idy, judge, at  

September Term, 1924, New Hanover Superior Court, upon an agreed 
statement of facts, and having been argued by counsel, the court is of 
the opinion that under the deed from Henry Schulken to Matilda E. 
Van Lear, the habendum clause of which is copied in article one of said 
agreed statement of facts, the said Matilda Van Lear took only a life 
estate in and to the lands described therein, with remainder to her 
children or their issue, i t  is now, upon motion of C. D. Wzeks, attorney 
for the defendant, considered, ordered and adjudged that the plaintiffs, 
Helene Fillyaw and Bessie Herring, and the defendant, Robert E. 
Van Lear, are tenants in common and are each entitled to a one-third 
undivided interest in and to the lands described in said deed, and entitled 
to partition of the same if they shall be so advised. 

"It is further considered and adjudged that the costs of this action 
be taxed against the plaintiffs and the surety on their prosecution bond." 

Plaintiffs excepted and appealed. 
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R o v d r e e  & C'arr for p / a i n t i f s .  
W e e k s  cP. Con: for d c f e n d a n f .  

HOKE, C. J. From the facts quhmittctl, it  appears that on 20 Novem- 
ber, 1876, IIenry Schulkexl, onllc'r of the property in contro\crsy, colr- 
veyecl same to Matilda E. Van Lcar, the pertinent tcrins of said tlccd 
b e q g  as f o l l o ~  s : 

"To l l a ~  e and to hold the sarnc. for hcr on11 uricx and behoof dur i~rg  
her life, axid aftcr hcr death to the l an fu l  heirs of li(,r hotly x l ~ o  111:iy 
be l i ~ i i l g  at her death, and to tllt  i i~nc ,  of such child or cliil~lrcw n l ~ o  
may die before the said Xati lda,  so that t h s  i ~ i u e  of such cl~iltl or 
cliildr~11 shall rrprc.ent liis or hcr auct.stor ant1 take such share as such 
a~icestor would l ~ a v c  take11 if 11e or she hat1 I )~CJI I  lixilrg at tlic tirile of 
the dcatll of the said Matilda, ant1 to tlitir licirs ant1 assign5 f o l ~ ~ c . r . "  

I f ,  as plaintiff contt~rlcls, t l ~ i i  t l ( d  cwrixcyctl to Xati lda Van Lear a 
fee-simple title under the rule in Silellcy's case, the i~ ,  t h ~  a imstor  of 
plaintiffs having acquirctl that title by proper deed, they are now the 
owners of the property, ant1 tlc~fcndant is making a nrongfnl  claim. 

I f ,  ho~vever, as defendant contends, the Schulkon deed only corn eyccl 
to Matilda r a n  Lcar a l i fr  estate, rcmaintlcr to her child re^^, etc., then 
Robert Van Lear, a child of Xati lda,  and who has n e ~  er parted n i t h  
his share, on the death of liis mother became the oniler of one-third 
undivided iiltsrest in the lot, auc1 the juclgmerit of his Holler must be 
upheld. 

The  rule in S l~e l l ey ' s  case is fully recognized in this State, a i ~ d  where 
the same properly applies i t  prevails as a rule of property, both in 
deeds arid wills, and rsgardless of "any particular intelit to the coiitrary 
otherwise appearing in the instrument." H a m p t o n  v. Griggs, 181 S. C)., 

p. 1 3 ;  TYallacc v. Tl'allace, 181 N. C., p. 1 5 8 ;  Crisp u. Bzggs, 176 K. C., 
p. 1; Robeson  v. Moore,  168 N .  C., p. 389. 

Speaking to the rule and its application in Wal lace ' s  cuse, supra ,  i t  
was held, among other things : 

"Whenever a n  ancestor, by ally gift or conreyance, took an estate of 
freehold, as an estate for life, and in the same gift or conveyance an 
estate is  limited, either mediately or immediately, to his heirs or to the 
heirs of his body as a class to take in  succession as heirs to him, such 
words are  words of limitation of the estate, and conveys the inheritance, 
the whole property to the ancestor, and they are not words of purchase. 

" In  order to an  application of the rule in  Shelley's case, the words 
'heirs' or 'heirs of the body' must be taken in their technical sense, or 
carry the estate to the entire line of heirs to hold as inheritors under 
our canons of descant; but, should these words be used as only desig- 
nating certain persons, or confining the inheritance to a restricted class 
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of heirs, the rule does not apply, and the awestor or tlic first takcr 
acquires only a life estate, according to the meaning of the expross 
words of tlie instrument." 

And in  I I a m p t o n  v. Griggs ,  supra ,  ~ \ l i e r c  the subject mas learnrtlly 
discussed by Associate J u s f i c e  S t a c y ,  i t  was further held a3 follows: 
"In construing a conveyance, with reference to the applicatiou of the 
rule in Shelley's case, tlie ge~leral  or paraniount i n t e~ i t  of the tlo~ior or 
grantor, i n  the use of the technical words 'heirs' or 'heir: of the body' 
should be first ascertained by construing the instrument as a whole, 
and, should his intent, so found, be that  these words should he taken 
with their technical or legal meaning, this meaning will control any 
particular intent he may have otherwise expressed; but, s lould they bc 
ascertained to have becn used as denoting a particular clrss of pcrsons 
to take in remainder, as distinguished from those who ~vould take in - 
indefinite succession under the rules of descent, that  meaning will pre- 
vail, and the first taker will acquire only an  estate for life and the rule 
in Shelley's case will not apply." 

- - 

Considering the deed in question here, we are  of 3pinion that, 
although the property is conveyed to Matilda Van Lear for life, and 
after her death to the lawful heirs of her body, these words are so 
qualified by what immediately follo~vs, "who may be living a t  her death, 
and to the issue of such child or children who may die before the said 
Matilda." as to show that  the words "lawful l~eirs" are  nct intended in 
their usual sense as general inheritors under our canons of descent, but 
are used and intended in the sense of children and passing the estate 
among other to such of her children as should be alive a t  tha t  time, and 
who would take under the Schulken deed as purchasers from the origi- 
nal grantor and not as heirs of their mother. 

This, to our minds, being the clear meaning and intent of the Schul- 
ken conveyance, that  instrument passed to Mrs. Van  Lear only a life 
estate, with remainder to her children living at her death, and to the 
issue of such as may have died, and on her death, defendant, her son, 
Robert, became the owner of one-third of the property, and he, never 
having parted with his interest, is asserting a rightful (claim, as his 
Honor ruled. 

I n  addition to the abo~re authorities, the position finds support also 
in Blackledge v. S i m m o n s ,  180 N.  C., p. 540; Puclcett v. M o r g a n ,  158 
N. C., p. 344; S m i t h  v. h m b e r  Co., 155 N. C., p. 389; S w i t h  v. Proc-  
tor ,  139 N.  C., p. 322; R o l l i m  v. Kee l ,  115 N .  C., p. 68; Whites ides  v. 
Cooper ,  115 N .  C., p. 570. 

W e  find no error i n  the disposition of the case, and the judgment of 
the Superior Court is 

Affirmed. 
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CITIZENS BANK AND TRUST COMPANY, EXECUTOR OF CHARLES 
RIcDOXhLD, ET AL., v. ROSA LEE RIcDONhLD IIUSTOWE, I,UC'II.LE 
R. hIcDONhLD ASD hlATTIE NELSOS. 

(Filed 19 December, 1021.) 

1. Wills-Proba-Eviden-Statutes. 
The record and probate of a will according to law is conclusive as to 

its validity, when not vacated on appeal nor declared void by a competent 
tribunal, and the executor named has duly qualified and is engaged in the 
performance of his duties as  such without any legal objection haring 
been interposed. C. S., 4145, 4161. 

Persons who are interested neither as  heirs a t  law of the deceased 
nor as  beneficiaries under the writing prolmunded a s  the will, are neit11t.r 
necessary nor proper 1)arties to a case agreed to interpret its ~~rovis io~ls ,  
nor to set i t  aside, nor to assert that  an order made by the court be 
vacated on the ground that they had not been duly made parties or given 
consent that judgment be rendered out of term, etc. C .  S., 446. I t  
is otherwise as  to one who has been named as a beneficiary \\ho has 
neither been duly made a party nor given coi~sent to the agreed case 
or the further action of the court thereon. 

3. SamsConsent. 
Necessary parties to an action concerning the interpretation of a will 

a re  barred by their o~vn  consent to submit an agreed case, etc., and their 
acquiescence in a motion made by others, not necessary or proper parties, 
cannot affect the judgment accor(ling1y rendered by the court. 

APPEAL b y  Robert  E. McDonald, J r . ,  T. Lawrence McDonald, and  
M a r t h a  G. 31. Nelson f r o m  order  signed by  Aarding, J., a t  Apr i l  Term,  
1924, of CABARRUS. 

T h e  mill of Charles  XcDonald  was du ly  probated and recorded i n  
t h e  office of t h e  clerk of t h e  Super ior  Court  of Cabar rus  County. There-  
af ter ,  on  22 March,  1923, summons was issued by  said clerk, re turnable 
on 2 1  Apri l ,  1923, i n  a civil action, entitled as  above. T h e  executor 
a n d  al l  t h e  devisees and  legatees, named i n  said will, appear  a s  parties, 
plaintiff o r  defendant, i n  said summons. T h e  defendants a r e  non- 
residents of t h e  S t a t e  of N o r t h  Carolina, and  summons was served upon 
each of them by  publication. N o  complaint o r  other  pleading was filed 
i n  said action. A t  t h e  re tu rn  term, a s tatement  of facts,  signed by  
at torneys of record, and  purpor t ing  t o  be agreed upon  b y  al l  t h e  part ies  
t o  t h e  action, was presented t o  t h e  court.  T h e  contentions of t h e  
respective parties, a s  t o  t h e  construction of said will, upon t h e  said 
facts,  were ful ly  argued before t h e  court.  T h e  attorneys also filed briefs 
i n  support  of t h e  said contentions. By consent, judgment  was subse- 
quent ly rendered, af ter  t h e  expirat ion of t h e  t e r m  a n d  out  of the  judi- 
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cia1 district, in which Cabarrus County is included. The judgment 
was duly filed on 2 June, 1923. No exceptions were noted to said judg- 
ment and no appeal was taken therefrom. 

On 5 April, 1024, Robert E. McDonald and T. Lawrence McDonald, 
whose names appear as plaintiffs in said summons, and Mrs. Martha 
G. M. Nelson, one of the defendants therein, served notice upon the 
attorneys of record for the other parties to said action that on 28 April, 
1924, they would each enter a special appearance and riove that tlie 
action be dismissed, for the reasons stated in said notice. Pursuant to 
said notice, special appearances Tvere entered, and said motion was made 
and heard by his Honor, TV. F. H ~ r d i n g ,  judge presiding. The court 
found, from the evidence submitted at said hearing: (1) That Robert 
E. McDonald and T. Lawrence McDonald, whose names ap ?ear as plain- 
tiffs in said action, did not authorize any person to make them parties 
to said action; that they are the sons of Robrrt McDonald, a deceased 
brother of Charles XcDonald, the testator, and as such are expressly 
excluded from any i~lterest in the estate of Charles McDonald under the 
said will; that neither has any interest in the estatcl of Charles 
XcDonald under the will or as heir at  law; (2) that Xiartha G. If. 
Kelson is a daughter of John McDonald, a deceased brother of Charles 
McDonald, the testator; that she is interested i11 said will by rirtue of 
a legacy to her of $2,000; that she has no other or further interest than 
as such legatee; that service of summons by publication ori her had not 
been completed at  time the statement of agreed facts was filed, and 
that she did not agree to such statement, nor did she consent that judg- 
ment might be signed after the expiration of the term a ~ t d  out of the 
district; that she is now a party defendant in said action, sumnlons 
having been duly served on her;  ( 3 )  that all the devisees and legatees 
named in said will are duly constituted parties to the action, and that 
all except Mrs. Martha G. M. Nelson agreed to the statement of facts 
filed, and consented to the signing of judgment after expiration of 
term and out of district; that the entire estate, real and personal, of 
Charles McDonald is devised and bequeathed by his said will to devisees 
and legatees named therein. 

Upon the facts found, it was ordered and adjudged that '(this action 
be and the same is hereby dismissed as to Robert E. McDonald, Jr., 
and T. Lawrence McDonald," and that '(the purported agreed state- 
ment of facts, together with the judgment in this action, be and the 
same is hereby stricken out and vacated as to Mrs. Martha G-. M. Nelson, 
who is designated as Mattie Nelson in the proceeding." 

Appellants excepted to said order, and appealed therefrom, assigning 
as error: (1) That the court overruled their objection to the introduc- 
tion as evidence, upon the hearing of their motion, of tlie record in 
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the action; (2 )  that  the court found that  Robert E, McDonald, J r . ,  
and T. Lawrence McDonald had no interest in or to the estate of 
Charles hIcDonald; ( 3 )  that  the court found that  all the devisees aud 
legatees under the will of Charles McDonald are  parties to the action, 
and, with the exception of Mrs. Martha G. X. ATelson, agreed to the 
statement of facts, and consented to the signing of the judgment after 
the expiration of the term and out of the district; and (4) that  tlle 
court failed and refused to set aside and vacate the statement of facts 
agreed and the judgment rendered thereon, and to disfniss the actio~l.  

Xaness d iSherrin and Frank Srmfirld for appellants. 
Aartsell & Harfscll for C.  D. ~IIcDonald and Ed. ilIcDonald, up- 

pellees. 
J .  Lee C'rowell, Xr., J .  Lee Crowell, Jr. ,  and II .  S. Il'illian~s for 

appellees. 

C ~ K K O R ,  J. This is a civil action, to h a w  the nil1 of Charles 
McDonald construed. The  validity of the mill is not in issue. I t  has 
been duly probated and recorded. I t  has not bren racated on appeal, 
nor declared void by a competent tribunal. KO caveat has been entered 
to its probate. The  executor named therein has duly qualified a i d  is 
now engaged in the performance of the duties of the office. The  record 
and probate is  therefore conclusire as to the ral idi ty of the will. C. S., 
4145 and 4161. 

Appellants, Robert E .  McDonald, J r . ,  and '1'. Lawrence McDonald, 
sons of Robert McDonald, a deceased brother of Charles McDonald, 
and heirs at law of the testator, are expressly excluded from any interest 
i n  or to the estate of Charles XcDonald by the prorisions of the will. 
The  entire estate, real and personal, is devised and bequeathed, and 
there is no residuary clause in the will. B y  no possible construction of 
the will, as same appears in tlle record, could they h a r e  any interest, 
present or future, rested or contingent, under the will or as heirs at law 
in  or to the estate of Charles McDonald. They, therefore, have no 
interest i n  the subject-matter of the action, the construction of the will, 
i n  order to determine the rights, interests a i d  estates of the devisees 
and legatees named therein, with respect to the property derised and 
bequeathed to them. Appellants have no rights or interests to be pro- 
tected or to be prejudiced by any order, decree or judgment that  may 
be made or rendered in  the action. They are neither necessary nor 
proper parties to the action. C. S., 446. 

I n  McKethan v. Ray, 71 N. C., 165, which was an  action to construe 
a will, this Court reversed the judgment below and remanded the action 
to the end tha t  the  heirs a t  law and residuary legatees might be made 
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parties, the reason given being that "in certain aspects of the matter 
involved in the construction of the will the heirs at  law and residuary 
devisees have an interest and of course would not be concluded by a 
judgment in this case as now constituted." In  no aspect of the matter 
involved in the instant case have these appellants any interest in this 
action. They were inadvertently made parties plaintiff, and upon this 
fact appearing to the court the action mas properly dismissed as to 
them. This, however, was the only relief to which they mere entitled. 
They have no interests which are or can be affected, adversely or other- 
wise, by the judgment heretofore rendered by Judge Webb in the action, 
and therefore there was no error in refusing to set aside and vacate said 

u 

judgment and to dismiss the action. "When there is merely a sur- 
plusage of parties, it is not ground for dismissal, as it cannot prejudice 
the cause of action, and at most the unnecessary party could be dis- 
missed, on his own motion, with his costs.'' Ingram u. Corbit, 177 
N. C.. 321. 

I t  was proper for the court to admit and consider evidence from 
which it could be ascertained whether or not appellants had any inter- 
ests in the subject-matter of the action which were or could be preju- 
diced by the judgment of Judge Webb. They were asking not only 
that their names be stricken from the summons as parties to the action, 
but also that the judgment be set aside and the action dsmissed. The 
insistence of appellants that there was error in admitting the record as 
evidence upon the hearing of their motion is based upon a misconcep- 
tion of the purpose for which this evidence was offered and considered. 
The court &as not concerned with the merits of the controversy between 
the real parties in interest, but solely in determining whether or not 
the judgment affected any rights of plaintiffs, and upon it appearing 
that the judgment did not affect any such rights the court properly 
refused to set aside or vacate such judgment and to dismiss the action, 
except as to them. The parties whose rights are determined by said 
judgment have neither excepted to nor appealed therefrcm. They are 
content with the judgment. 

Appellant, Mrs. Martha G. M. Nelson, has an interest :.n the subject- 
matter of the action, and is therefore a proper and necessary party. 
Summons has been duly served upon her, and she is now a duly consti- 
tuted defendant. The action. therefore. was not dismiss;ed as to her. 
She did not agree to the statement of facts presented to the court, nor 
did she consent to the signing of the judgment after the expiration of 
the term and out of the district. The judgment and statement of 
agreed facts were therefore properly set asicle and vaca,:ed as to her. 
The judgment has no validity as to her. She may be heard now, before 
any order, decree or judgment affecting her rights is mad,. or rendered. 
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She has no il~tcrest, liowerer, in said j u d p e n t  in so f a r  as it affects 
the rights of other parties to the action. Upon tlie facts as they now 
appear, her legacy of $2,000 is not prejudiced by the judgment. I t  
does not appear that she has any rights under tllc will, or otherwise, in 
tho estate of Charles McI~onald,  except as to this legacy. She is not 
concluded, however, by the judgment, arid may proceed ill the action 
as she may be advised. 

W e  are not illadvertent to the bricf filed herein by attorneys for 
Ed.  McDonald and C. D. McDonald, plaintiffs, in which they say that 
they do not resist the motion of appellants "to h a m  tlie entire judgment 
and agreed statement of facts vacatod and set aside." Having agreed 
to the statement of facts, and liaviiig filed no exception to the judgment, 
they are barred by its terms. They would, doubtless, like to have 
another day in court, feeling assured that they could fare  no worse, 
and might fare better, upon another hearing. W e  see nothing in the 
record to justify this assurance. 

The  assignments of error are  not sustained. There is 
No error. 

STATE v. J. J. WILSON. 

(Filed 19 December, 1924.) 

Criminal Law-Mayhem-Malice-Indictment-less Degree of the Same 
CrimctCommon Law-Statutes. 

Construing C. S., 4212 in connection with the history of legislation on 
the subject, it  is held that thereunder the loss of an eye is not included 
in the offense of mayhem, and though the infliction thereof without malice 
may neither be sustained as provided by C. S., 4211, nor under the common 
law, requiring that the offense should have been committed with malice, 
yet upon proper eridence a conviction may be had of an assault with a 
deadly weapon and an assault With serious damages, as a less degree of 
the crime charged under the provisions of C. S., 4211. 

APPEAL by defendant from Sinckair, J., a t  J u n e  Term, 1924, of 
DURHAM, upon a verdict for  maiming without malice. 

Attorney-General Mamning and Assistant Attorney-General Nosh for 
the State. 

Brawley & Gantt and J .  W .  Barbee for defendant. 

ADAMS, J. T h e  first count i n  the indictment charges the  defendant 
with maiming the  prosecutor by  putt ing out his  eye with malice 
aforethought, i n  breach of section 4212 of the Consolidated Statutes, 
and the second count with maiming the prosecutor without malice i n  
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breach of section 4211. The verdict was, "Guilty of maiming without 
malice aforethought." 

I t  is evident,-then, that the defendant was not conricted of the 
offense defined in section 4212; but it is contended that the rerdict may 
be sustained under section 4640: "Upon the trial of any indictment the 
prisoner may be convicted of the crime charged therein or of a less 
degree of the same crime, or of an attempt to commit the crime so 
charged, or of an attempt to commit a less degree of the same crime." 
The specific contention is that the verdict and judgment can be sustained 
as a conviction for mayhem at common law. I t  is true the defendant 
might hare been convicted of an assault, or of an attempt to commit 
a crime, as the statute provides; but it does not necessarily follow that 
a conviction for the common-law offense can be upheld. The jury 
found the fact to be that the assault was not made with malice; but 
malice, according to the authorities, was an essential element in mayhem 
at common law. I n  Pleas of the Crown, Vol. 1, 393, East says: "A 
maim at common law is such a bodilv hurt as renders a man less able 

fighting to defend himself or annoy his adversary; bui; if the injury 
such as disfigures him only, without diminishing his corporal abilities, 
does not fall within the crime of mayhem. Upon this distinction, 

the cutting off, disabling, or weakening a mafi's hand or finger, or 
striking out an eye, etc., are said to be maims; but the cutting off his 
ear or nose are not such at  common law. But in order to found an 
indictment or appeal of mayhem the act must be done maliciously; 
though i t  matters not how sudden the occasion." After defining mayhem 
at common law, Chitty points out, "To bring any wound within this 
denomination, i t  is said i t  must be done maliciously, although it matters 
not how sudden the occasion." Criminal Law, Vol. 2, 784. "Mayhem 
was always an offense at  common law. . . . To r4nder the act 
indictable it must be done maliciously." Archbold's Cr. Pr. and Pld., 1, 
6 Ed., Vol. 2 (264). "At common law an indictment for mayhem 
could be supported only when the act was done with malice." 26 Cyc., 
1596. See, also, Hawkins' Pleas of the Crown by Curwood, Vol. 1, ch. 
15; Reeves' History of the English Law, Vol. 2, 34; McClain's Cr. Law, 
Vol. 1, 418, sec. 436 a. The word "malice" or "maliciously," appears 
in the statutes of 5 Henry I V ,  ch. 5 ; 37 Henry V I I I ,  ch. B ; and 22 and 
23 Charles 11, ch. 1. 

The defendant's contention that he cannot be convi'zted of may- 
hem upon the second count involves the construction of section 
4211. While the nose, the lip and the ear are particularly designated, 
the word "eye" is omitted from this section. To determine whether it is 
embraced in the words "any limb or member" we must look into the 
history of our legislation on the subject. 
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The  statute of 22 and 23 Charles 11, supra, provided for the punish- 
ment of malicious mayhem committeed by lying in wait, etc. I t  was 
adopted in  North Carolina, 16 October, 1749 (23 State Records, 324)) 
but was superseded by the act of 1754, which provided '(That if any per- 
son or persons, from and after  the ratification of this act, on purpose, 
shall unlawfully cut out or  disable the tongue, put  out a n  eye, slit the 
nose, bite or cut off a nose or lip, bite or cut off or disable any limb or 
member of any subject of his Majesty in  so doing to maim or disfigure 
in any  of the manners before mentioned such his Majesty's subjects," etc. 

I n  1791, this act was repealed and the  following statutes were enacted : 
1. "That if any person or persons shall of malice aforethought unlaw- 
fully cut out or  disable the tongue, or put  out an  eye of any person with 
intent to murder, maim or disfigure, the person or persons so offending, 
their counsellors, abettors and aiders, knowing of any privy to the 
offense as aforesaid, shall for the first offense," etc. 2. ('That if any 
person or persons shall on purpose unlawfully cut or slit the  nose, 
bite or cut off a nose or lip, bite or cut off an  ear, or disable any 
limb or member of any other person with intent to murder, or to maim 
or disfigure such person in any such case the person or persons so 
offending shall be imprisoned," etc. Laws of North Carolina, 1791, 
718, ch. 8. 

I t  will be observed that  tlie first of these statutes is now section 4212, 
supra, and that  the second is section 4211, supra. From tlie latter, the 
words "eye" and "tongue" were omitted, and i t  is mident that the 
omission was both intentional and significant. 

The  act of 1'754, supra, designates the tongue, the eye, tht. nose, thc 
ear, the lip, and "any limb or member." T h e  words "liri~b" and 
"member" >\ere obviously not interlded to include the tongue, nose, l ip  
or  eye, nhich  were specifically mentioned in tho same clause. I n  section 
4211, the words '(tongur" and "eye" are  omitted and the words "ear," 
"nose" and "lip" are retairletl. I t  seems to bc manifest that the Lcgisla- 
t ~ i r c  did not intend that the "tongue" or tlie "cye" should be cmbraccd in 
tlie words "any limb or member." 

WC i~eed not attempt the assignment of a reason for the on~ission and 
may adopt tlie lnnguagc~ of C ' h i ~ f  Jzrstit e Rufj7,z: "I answer as to the 
tlifferericc between the two scctions that  the Legislature intentlcd it. I f  
they had not, they would ha re  uwd the same words, denoting the disposi- 
tion in both." 8. c. Crawfoi-d, 13  N .  C.. 425. 

The  motion to dismiss tho action as in case of nonsuit was properly 
denied. There was evidence not only of mayhem, but of an  assault with 
a deadly weapon and an assault with serious damage, as to which section 
4640 would apply, and the law applicable to these phases of the testi- 
mony also should h a r e  been submitted to the jury. 

New trial. 
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STATE v. DAVID ROBINSON. 

(Filed 19 December, 1924.) 

Orlminal Law-Homicide - Indictment - Evidence-F'erdictAppeal 
and Error. 

Under the provisions of C. S., 4640, when the bill of indictment i s  
sul3cient with the supporting evidence upon the trial, the defendant may 
be convicted of the criminal offense charged or of a lesser degree thereof, 
he is entitled to a charge from the court on all degrees of the crime 
thus encompassed by the indictment; and an error in f,siling to charge 
upon the lesser degrees of the crime is not cured by a verdict of conviction 
upon one of a greater degree. 
Same--Self-Def ense. 

The killing of a human being with a deadly weapon raises the presump- 
tion that  it  was unlawfully done and with malice, casting upon the person 
charged the burden of showing to the satisfaction of the jury the 
legal provocation which will eliminate malice, reducing the offense to  
manslaughter, or which will excuse it  altogether on the grounds of self- 
defense. 

Same--Excessive Force. 
In  order for an acquittal of a homicide under the plea of self-defense, 

i t  must be shown that no more force was used a t  the time of the killing 
than was reasonably necessary under the circumstances, and if excessive 
force or unnecessary violence had then been used, under the circumstances 
the defendant is guilty of manslaughter, though he may have acted in 
self-defense a t  the beginning of the occurrence. 

Sam~Manslaughter-Questions for Jury-Trials. 
Where there is evidence that the defendant on trial for a homicide shot 

a t  the deceased in self-defense, but that  he continued to do so unneces- 
sarily, which resulted in the death, and per contra, i t  is for the jury to 
determine whether he was justified therein under the plea of self- 
defense; and should they find from the evidence that the killing was done 
without malice, the orense would not be greater than manslaughter. 

APPEAL by defendant, f r o m  Ray, J., a t  J u l y  Term,  1924, of HAYWOOD. 
Cr imina l  prosecution, t r ied upon a n  indictment charging t h e  defend- 

a n t  with murder  i n  t h e  first degree, a capi tal  felony. 
Up011 t h e  call of t h e  case f o r  t r ia l ,  t h e  solicitor anncunced tha t  he 

would not ask f o r  a verdict of murder  i n  t h e  first clegrce, but  t h a t  h e  
would ask f o r  a verdict of murder  in t h e  second degree or n~ans laughte r ,  
a s  t h e  evidence might  disclose. 

T h e  j u r y  found t h e  defendant gui l ty  of murder  i n  t h e  second degree, 
and  f r o m  t h e  judgment  pronounced thereon, he  appeals. 

Attorney-General Manning and Assistant Attorney-General Xash f o ~  
the State. 

Morgan & Ward and Alley & Allev for defendant. 
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STACY, J. The  defendant, town constable of the village of Hazel- 
wood, in Haywood County, shot and killed Will Fletcher, a colored man 
employed on a work-train of the Southern Railway Company, while 
undertaking to arrest the deceased for jumping on and off a moving 
train in  violation of a town ordinance prohibiting such conduct. 

I t  was in  evidence that  the deceased had habitually violated this 
ordinance by getting on a passenger train as i t  would leave the station 
a t  Hazelwood, riding some distance and then jumping off near a shanty 
car in  which Fletcher and other employees were housed and which 
stood on a siding near where they worked. 

On Easter Sunday, 1924, the defendant saw the deceased "swinging 
on the  train." H e  went down to the shanty car, without any warrant 
for his arrest, and said to Fletcher, "Let's go see the mayor." Fletcher 
asked : "What for ?" Defendant answered : "For catching the train." 
Flctcher said:  '(I can't go until the boss man comes back from Ashe- 
ville." Defendant replied: ('You will have to go now." Then Fletcher 
asked the officer to let him go into the shanty car and get his coat. A 
few minutes after entering the car, Fletcher came to the door and said:  
"I can't go now; the boss man ain't here." The defendant replied: 
"You will go"; and as he started to enter the car, Fletcher fired one time 
with a revolver, the bullet entering the door-facing just above the 
officer's head. The defendant shot four times in return, one shot striking 
Fletcher in  the face and proving fatal. 

Whether the defendant was justified in undertaking to arrest Fletcher 
without a warrant should be determined in accordance with the rules 
laid down in S. v. Rogers, 166 N. C., 388, and S. v. McClure, 166 PIT. C., 
321. See, also, C. S., 4544 and annotations. 

The trial court instructed the jury that  there was no evidence of 
nlanslaughter in the case, arid that they would therefore convict the 
defendant of murder in the second degree or acquit him, under his 
plea of self-defens~, as they found the facts to be. The jury convicted 
the defendant of murder in the second degree. We  think there was 
error, to the prejudice of the defendant, in excluding from the jury's 
consideration the question of manslaughter. 

I t  is a well recognized rule of practice with us that where one is 
indicted for a crime, and under the same bill i t  is permissible to conrict 
the defendant of "a less degree of the same crime, or of an  attempt to 
conlmit the crime so charged, or of an  attempt to commit a less degree 
of the same crime7' (C. S., 4640), and there is evidence tending to 
support a milder verdict, the prisoner is entitled to have the different 
r i e m  presented to the jury, under a proper eharge, and an error in 
this respect is not cured by a verdict convicting him of the crime as 
charged in the bill of indictment, for in such case it cannot be known 
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whether the jury would have convicted of a less degree if the different 
views, arising on the evidence, had been correctly presented by the 
trial court. S. v. Luttwloh, ante, 412; S. v. Merrick, 1 7 1  N .  C., 788; 
S. v. Allen, 186 N.  C., p. 307; S. v. Williams, 185 N. C., 685, and 
cases there cited. 

Murder in the second degree is the unlawful killing of tl human being 
with malice, but without premeditation and deliberation; while man- 
slaughter is the unlawful killing of a human being withcut malice and 
without premeditation and deliberation. The presence in the one case 
and the absence in the other of the element of malice is the distinguish- 
ing difference between these two grades of an unlawful homicide. S. v. 
Benson, 183 N. C., 795. 

Where it is admitted or established by the evidence, as it is here, that 
the defendant killed the deceased with a deadly weapon, the law raises 
two presumptions against him:  first, that the killing was unlawful; 
and second, that it was done with malice. This is murder in  the second 
degree. S. v. Fowler, 151 N.  @., 732. The law then casts upon the 
defendant the duty of showing, to the satisfaction of t2-e jury (8. z.. 
Willis, 63 8. C., 26), the legal provocation which will rob the crime 
of malice and thus reduce it to manslaughter, or which will excuse 
it altogether on the grounds of self-defense, or excusable homicide. S. v. 
Little, 178 N .  C., 722; S. v. Worley, 141 N .  C!., p. 767. The plea set up 
by the defendant was that he shot in his own proper self-defense. 

One is permitted to kill in self-defense (8. v. Johnson, 166 N .  C., 
392) ; but, in the exercise of this right of self-defense, more force must 
not be used than is reasonably necessary under the circumstances, and 
if excessive force or unnecessary violence be used, the defendant would 
be guilty of manslaughter. S. u. Garrett, 60 IS. C., 148. 

There is evidence on the record tending to show that while the 
defendant may have fired at  first in self-defense, yet the jury might 
have found that he continued to fire unnecessarily. There are circum- 
stances in evidence, surrounding the occurrence and from which it may 
fairly be inferred that the defendant's repeated firing w2s unnecessary 
to his own proper self-defense; but, if done without malice, his offense 
would not be more than manslaughter. S. v. Quick, I50 N. C., p. 824. 
I n  S. v. Cos, 153 N.  C., p. 642, it is said "that in order to make good 
the plea of self-defense, the force used must be exerted in good faith 
to prevent the threatened injury, and must not be excessive or dis- 
proportionate to the force it is intended to repel, but the question of 
excessive force was to be determined by the jury." See, also, S. v. 
Pollard, 168 8. C., 116. 

For the error, as indicated, there must be a new trial;  and i t  is so 
ordered. 

New trial. 
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E. A. SHEPHARD AND WIFE v. E. L. HORTON ET - 4 ~ .  

(Filed 19 December, 1924.) 

1. DeedeRule  in Shelley's Case. 
The application of the rule in Shelley's case mill not be made to a 

deed for lands where there is no limitation in fee or in tail by way of 
remainder. 

In construing a deed, effect is given to the intent of the grantor as 
gathered from its language, unless such intention is otherwise controlled 
by an arbitrary rule of law. 

3. S a m ~ f i l l e d - i n  Forms. 
Where a printed form of a deed has been used and the blank spaces 

filled in by the grantor, any conflict between the written and printed 
parts will be construed to effectuate the intention expressed by the 
former; and where the form thus used is for a fee-simple deed, and the 
written interlineations confine the estate to the lifetime of the grantee, 
leaving the printed relative parts in blank, the estate granted will be 
construed as for the life of the first taker, and the rule i n  Shelle?/'s case 
has no application. 

APPEAL by plaintiff from W e b b ,  J., a t  August Term, 1924, of YAKCEY. 
On 2 January ,  1918, H. E. Horton executed and delivered to Victory 

Horton (now Victoria Horton Shephard, the fewle plaintiff) a deed, 
the  material parts  of which follow : "This deed by Harr ie t t  
E. Horton to Victory Horton, witnesseth: That  the said 
Harr ie t t  E. Horton in consideration of one thousand dollars, to her 
paid by the party of the second part ,  the receipt of which is hereby 
acknowledged, has bargained and sold, and by these presents does 
bargain, sell and convey to the said party of the second part  during lier 
natural  life and heirs and assigns, a certain tract or parcel 
of land, etc." 

"To have and to hold the aforesaid tract or parcel of land during her 
natural life, with any and all privileges and appurtenances thereto be- 
longing to  the said Victory Horton, heirs arid assigns, to her 
only use and behoof foreyer. And the said Harr ie t t  E. Horton covenant 
to and with the said Victoria Horton, heirs and assigns that  she is seized 
of said premises in fee, and has a right to conwy the same in fee simple, 
that the same a re  free from all encumbrances, and that she will warrant  
and defend the said title to the same against the claims of all persons 
whatsoever." 

T h e  deed was written on a printed blank form prepared for general 
use and the words "during her natural  life" were written by the drafts- 
man. The  blank space in which the r o r d  '(her, his  or their" is usually 
written before the  word "heirs" was not filled. 
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The trial judge held as a matter of law that the deed conveyed to tho 
feme plaintiff only a life estate, and she thereupon took a nonsuit and 
appealed. The only question is whether there is error in this ruling. 

R. W .  Wilson for plaintiff. 
Watson, Hudgins, Watson B Pouts for defendants. 

ADAMS, J. That the estate conveyed by the deed is a fee simple under 
the rule in Shelley's case, as the plaintiff contends, is a proposition 
which in our opinion cannot be maintained. This is evident from the 
language of the rule itself: "Where a person takes an estz.te of freehold, 
legally or equitably, under a deed or will, or other writing, and in  
the same instrument there is a limitation by way of remainder, either 
with or without the interposition of another estate, of any interest of the 
same legal or equitable quality to his heirs, or heirs of his body, as a 
class of persons to take in succession from generation to generation, the 
limitation to the heirs entitles the ancestor to the whole estate." 4 Kent 
Com. (215). I t  is also evident from the decisions. One of the pre- 
requisites to the application of the rule is a limitation in fee or in tail 
by way of remainder, and such limitation does not appear in the con- 
veyance. Reid v. .Neal, 182 N.  C., 192; Willis v. Trust C'o., 183 N .  C., 
267; Humpton v. Griggs, 184 N .  C., 13; Pislds v. Rolhzs,  186 N .  C., 
221; Bank c. Dortch, 186 N .  C., 510; Walker v. Butner, 187 K. C., 535. 

I n  the construction of deeds the primary rule is to ascertain the real 
intention of the parties and then to give it effect, unless mch intention 
is controlled by an arbitrary rule of law, as in Shelley's case. Bagwell 
v. Hines, 187 N. C., 690. This principle is fairly exemplified in 
Triplett v. Williams, 149 N.  C., 394. The deed there presented for 
interpretation contained the words "Unto the grantee iind her heirs 
forever," followed, after the description, by the habendurn, "To have 
and to hold unto the grantee during her lifetime, and at  her death 
to be divided between her children." Taking the whole deed into don- 
sideration with a view to effectuating the purpose of the grantors, the 
Court held that it was their intention to convey to the designated grantee 
only a life estate with a remainder over to her childrer~. ,htiquated 
technicalities, it was said, should not be permitted to override the inten- 
tion expressed by the makers of the deed; and if there should be doubt 
as to their intention the court should adopt such construction as would 
accord with their presumed meaning. Among the many decisions up- 
holding this principle the following may be cited. Ipock v. Gaskins, 
161 N. C., 674; Guilford v. Porter, 167 K. C., 366; Gold .\fining Co. v. 
Lumber Co., 170 N .  C., 273; Revis v. Nurphy,  172 N.  C., 579; 
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Williams v. Tt'illiams, 175 N. C., 160;  Willis v. Trust Co., supra; 
Berry v. Cedar Works, 184 N.  C., 187; Seawell v. Hall, 185 N .  C., 80. 

Another principle to be considered is th is :  Ordinarily the written 
and printed parts of a deed a re  equally binding; but if they are  
inconsistent the writing will prevail over the  printed form. illiller v. 
Mowers, 81 N.  E. (I l l . ) ,  420; De Paige I) .  Douglas, 136 S .  W.  (Mo.), 
345; In 7-e Brookfield, 176 N. Y., 138; 18  C. J., 258 (206). The deed 
construed in the first of these cases contained the words, "Grant, 
bargain and sell unto the said party of the second part, her heirs and 
assigns, all the following described lands. . .. . during her natural 
lifetime," followed by the habendum "To have and to hold the  said 
premises . . . unto the said party of the second part ,  her heirs and 
assigns, during h e r  natural lifefime." Only the words in italics were 
written in the deed, the others being a part of the printed form; and 
i t  was held tha t  the written words controlled the construction, that  
the grantee took a life estate, and that  i t  was unnecessary to reform 
the deed. 

The  facts in the case before us are almost identical. As to form, the 
deed u a s  printed in part  arid written in part, the words "during her 
natural  life" being in writing. On account of the inconsistency between 
the writ ter~ and the printed parts the deed is ambiguous, and, as 
suggested, we must consider tlie intention. I f  the printed form had not 
heel1 uscd tlie vords "heirs" would evidently have becu omitted, and 
tho intention of the partics would, no doubt, I iaw been more clearly 
expressed. 

I f  the foregoing principlcs bo applied we must concIudc that  the 
deed \c \ t s  in tlic g rmtee  an cstatc for life and not in fpc. 

The  judgment is  
Llffirn~ed. 

(Filed 19 December, 192.2.) 

1. JudglllrntscJIotio~ls to Srt Abide--Irregular Judplle~lts-Plcndinp. 
A jutlrrnent by default a n d  inquiry cntcrcd jn j,l:~intift"s favor f o r  t l ~ c  

\\a11t of a n  ms\\cr  aftc'r tlic rc>turn day of t l ~ ?  sunixnonr, \\itliout nlorc. 
is :m irrcqnlnr jiidamcr~t. 11ot rc~~tlercd ill  tlie dilc courw and  1wacticc 
of tlic courts, and the rcincdp of ilcfcndnnt iq  by n~otion to  wt it nqidc 
made in the original action. 

2. Same;lIrritorious nofrnse. 
The niovant, to set aside an irregular judgment, must show hc has a 

meritorious defense as well as that he has acted wit11 reasonable 
promptness. 
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3. &m-ers--Apped and Error. 
The dnding by the trial court, on defendant's motion to set aside an 

irregular judgment, that he had shown a meritorious defense in one 
involving a question of mixed law and fact, will be overruled on appeal 
when there is no evidence to support the finding, it being required that 
the defendant set forth facts showing prima facie a valid defense, to be 
passed upon by the court. 

APPEAL by plaintiffs from Cranmer, J., at March Term, 1924, of 
CUMBERLAND. Action to recover land and damages. 

T& summons, issued 21 April, 1923, was returnable 10 May, 1923. 
I t  was served on the defendant 27 April, 1923. The complaint was filed 
30 May, 1923. The defendant filed no answer and made no motion to 
dismiss. On 9 July, 1923, on motion of the plaintiffs, the clerk rendered 
judgment by default and inquiry in which he recited the service of 
summons, the filing of the complaint and the want of an answer, and 
adjudged that the plaintiffs are the owners of and entitled to the 
possession of the land described in the complaint and to the recovery 
of rents and profits, and in order that a jury might determine the 
amount of such recovery, the case was transferred to the civil docket. 

On 18 December, 1923, the defendant made a motion before the 
clerk to set aside the judgment. The defendant and his attorney filed 
affidavits stating that on the return day of the summons they went to 
the clerk's office to file an answer and found that tlle complaint had 
not been filed; that as late as 7 p. m. they could not find any order 
extending the time for filing tlle complaint; and that the defendant 
knew nothing more about the case until 18 December, 1923, when he 
discovered the judgment while he and his attorney were (examining the 
records in reference to another matter. The plaintiff's counscl filed a 
counter-affidavit. 

The clerk set aside the judgment on the ground that it liad been 
erroneously and irregularly entered and held that it was null and 
void, and granted the defendant 20 days in which to file an answcr. 

The plaintiffs then appealed to the Superior Court in term, and 
the defendant's counsel filed an additional affidavit to tlie effcct that he 
liad investigated the defense and had found tlic tlcfcnda~lt %as a good 
and sufficient deed covering the lands described in the complaint and lias 
been in possession of said lands under said dccd for quit,. a wliilc and 
is still in possession." I Ie  expressed tlie opinion that thc dcfensc was 
bona fide and good in law, and that if mi allswcr wcrc filed, it nould 
raise matters that should be submitted to a jury. 

The trial judge recited the substance of the nffidavits, fcund as a fact 
that the clerk had not extended the timc for filing the coinplaint, licld 
that the defendant has a bona fide defense, and affirmcd tlie clerk's 
judgment. The plaintiffs excepted and appealed. 
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A.  X .  X o o r e  for plaintiffs.  
Cook c6 Cook for defendant  

ADAMS, J. Under the anicndetl statutes relating to process and plead- 
ings the complaint shoulcl he filetl on or before the return day of the 
sun~inons, but the clerk for good cause may extend the time to a day 
certain. I n  the present case, the clerk did not g r a i ~ t  an estel~sion of 
time and the eoniplaint was filed 20 (lays after the return (lay. The  
defendalit neither answc~red nor mowd to disnliss; ant1 aftcr tllc lapse 
of sereral weeks the clerk renderod a judgnlrnt )3- default and iiiquiry. 
The  lower court held that the clerk's judgincnt 11 as null and roid and set 
aside the judgment. 

A void judgnie~it is one that has nirwly semblpnce nitliout some 
essential elerrlent or elements, as a want of jurisdiction or a failure to 
serre process or otherwise to have the party ill court. ,111 irregular 
judgment is one entered contrary to the course :~i1(1 practice of the 
court; and an erroneous judgnlent is olle rcildered contrary to law. A 
roid judgment may be collaterally impeached, but an  irregular jutlgment 
should be attacked by motion in the cause, and an  erroneous judgineut 
should be corrected by appeal or cerflorari.  X o o r c  21. P a t k e r ,  174 9. C., 
665. The  clerk's judgment was not void. hut irregular;  it  was entered 
contrary to the statute and in disregard of the usual practice. Indeed, 
in his brief the defendant admits the judgnlent was merely irregular. 

Bu t  mere irregularity is not sufficient to warrant an order setting 
aside the judgment. I t  is essential for the moving party to show not 
only that  he has acted with reasonable promptness, but that he has 
a meritorious defense against the judgment. As suggested in I larris  11. 

Benne t t ,  160 N .  C., 339, 347, "Unless the Court can now see reasonably 
that  defendants had a good defense that  would affect the judgnmit, why 
should it engage in the vain work of setting the judgment aside?" 
H i l l  v. Hote l  Co., ante, 586; Gough v. BelT, 180 N .  C., 268; Rawls v. 
Henries ,  172 N .  C., 216; Glisson v. Glisson, 153 N. C., 185. 

T h e  defendant has not shown a meritorious defense. H i s  first two 
affidavits relate only to an  inquiry or search in the  clerk's office for the 
plaintiff's complaint. The  third, which was offered on the hearing 
before the judge, was made by the defendant's attorney, who stated that  
he had investigated the proposed defense and had found that  the defend- 
ant  had a good and sufficient deed for the land in controversy and had 
been in  possession "for quite a while" and was still in possession. The  
tr ial  judge found that  the defense is bona fide, but this is a mixed 
question of law and fact, and there is no sufficient evidence to support 
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tlie fintlilig. "Quite n nhile" is indcfinitc. It is not nllcgccl tllnt the 
dcfc~dnnt ' s  possession is or has becn ntlvcrv, or that  it 1ias covcrccl the 
statutory period. S o r  is tlic title of thc plaintiffs tlc~litd. I t  lins hcrn 
held nlnliy times that  the tlcfe~ltlnnt must set forth f:lctq 4ion i l ~ g  prima 
facie. a vnlid defense nlltl tlint tlic validity of tlic d ~ f ( w s e  is for the 
court and not with the party. , Jc i l '~ ics  1 % .  - l a r o n ,  120 2;. C., 16;. 

Soctiou GOO of the Co~isolitlntc~d St:~tutc>q, rc7l:ltilig to ~nietaltc, s l~rprisc,  
and cscusnble ~lcplcct, has no application to all i rrcgi~lnr jutlgincnt. 
B e c f o n  7%. Dunn, 137 N. C., 550. There is 110 finding that the clcfcnd- 
ant's failure to look nftcr his case from May 10th to I)ecenibcr lSth wns 
cscumblc. I n  fnct, the jutlgmcllt 11 ns st3t nsidc, ]lot for rs ,vsnblc 1lcg1cc.t. 
but on the ground of irrcgu1:~rity. There was error, for ~ h i c h  the 
judgment is 

Rovcrscd. 

J. T. n I S O N  ET AI,. v. J O H S  11. PESI>I?R . i s ~  WIFE. A X S I E  PESDER. 

(Filed 10 December, 1024.) 

Estates-\Vills-Descent and Distribntion-Shtutes-Posthun~oils Child. 
An estate to the wife for life under her husband's will with remainder 

to the testator's right heirs, vests title i n  the child alivc i n  ? m t ~ . c  sn 
n1o.c at the time of the tcstntor's tlcnth. Rnles 7 and 12, rnnons of ctcsccnt, 
and upon the suhscqncnt death (intestate) nf  such child, bom alive, tlic 
mother inherits the fee from him ni~tlcr Rnles 4 and G ;  and upon the 
remarriage of the mother nit11 children resultinr therefrom, tlie children 
of tlie second marriage after her dcntli intestate, take the cstntc as her 
heirs, and not the collateral relations of the testator. Semblc, the estate 
would be cast upon the after-born nnprovided-for child, under C. S.. 4lG9, 
with like result. 

CIVIL ACTIOS tried before B o n d ,  J., a t  April Term, 1924, of EDGE- 
OOMBE. 

The  action is  to recover tn.0 tracts of land and the rents and profits 
thereof, instituted by the collateral relatives of John H. Daniel, J r . ,  n o v  
deceased, claiming same under his last will and testament, and as his 
descendants and devisees therein designated. Defendants, in possession 
and asserting ownership, claim the  land under said will and as descend- 
ants and heirs a t  lam of John  W. Daniel, deceased, son and lineal 
descendant of said John  H. Daniel, J r .  

At  the close of the testimony and on formal admission in the plead- 
ings and evidence, on motion, there was judgment of nonsuit, and 
plaintiffs excepted and appealed. 
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SX,in)zer d Tl'hedbee, d l l sbrool;  d Phillips f o r  p l a i n t i f s .  
J a m e s  P e n d e r  a n d  TT'. 0. H o w a r d  f o r  d e f e n d a n t s .  

HOKE, C. J. On the hearing i t  appeared from formal admissions in 
tlie plentlings and evidence that John 11. Daniel, J r . ,  tlietl 1 6  July.  
1864, seized and possessed of tlie land in controversy and lealing him 
surr i r ing  his ~ritlow, ,11111, then pregnant about four to fivc months, 
and who t as nfter~vards, and in course of gestation, deliyered of her 
first and only child of that  marriage, John  W. Daniel, now tleceased, 
said child having been born about four months after the death of its 
father. That  said John H. Daniel, J r . ,  lcft a last n.ill and testanlent 
duly executed and admitted to probate in terms as fo l lo~rs :  

"In the name of God, Amen : 
('I, Jolin H. Daniel, Jr., of the county of Edgecornbe and State of 

Kor th  Carolina, being of sound mind and memory, do make, publish 
and declare the follo~ving as my last nil1 and testament, viz. : 

"After the payment of nly debts and funeral expenses, I lend the 
balance of my  estate of every description to my  beloved nife,  ,Inn 
Daniel, during her natural life, and a t  her death I gire, tlevisc, and 
bequeath the same to such persons as nould be entitled to it under the 
lams of this S ta te  were I to die without a will and unmarried. 

"I hereby nominate and appoint my said wife executrix of this my 
last mill and testament. 

"In testimony whereof, I h a l e  lirreunto set my  hand and seal, this 
18 March, 1862. J. H. DANIEL. (Seal)" 

"That after the death of the said John H. Daniel, J r . ,  his widow, 
Annie Purvis  Daniel, 15-ent into the possession of the two tracts of land 
which are  described in allegations 1 and 3 of this complaint under and 
by virtue of the last will and testament of the said John H. Daniel, J r . ,  
which is  set out in allegation six of this complaint, and remained in 
possession thereof, through herself and her assigns, until her death, 
which occurred on 9 September, 1922." 

Tha t  after the death of her former husband, John H. Daniel, J r . ,  
his widow, Annie, intermarried with R. C. Brown, and had several 
children born of the marriage, and defendants, since the death of Annie 
Brown, their mother, are and have been in  possession of the property 
under decrees of court and deeds by virtue of which they now have 
and hold all the right, title and interest of the children of the second 
marriage. 

Tha t  John  W. Daniel, posthumous son of the testator, died on 12 
January,  1888, without having married and without children or the issue 
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of such and without brothers and sisters of the whole blood or issue of 
such, leaving him surviving his mother, ,\nn Brown, and the half 
brothers and sisters of tlie second marriage of his mother to said R. C. 
Brown. That  plaintiffs are the nest collateral relatives of Jolin H .  
Daniel, Jr . ,  to whom the land would descent1 but for the title clainled 
by defendants through John W. Daniel, the posthumous son of John  H. 
Daniel, J r .  

Upon these the pertinent and controlling facts of the  controversy we 
must approve the  judgmrnt of his Honor directing a nonsuit. I n  our  
opinion the will of John  H. Daniel, J r . ,  by correct interpretation 
derises this property to his wife for life, remainder to his right heirs 
who would be such had he  died unmarried and without a ~vil l ,  the 
purpose being to restrict the interest taken by his widow under the will 
to tlie life estate and to pass the remainder to his own descendants 
and heirs a t  law, whether lineal or collateral, exclusire of his widow, 
to be ascertained a t  the time of his death under the prevailing rules 
of law. Witty v. 1T7itty, 184 X. C., p. 375. By this interpretation, the  
wife being then pregnant and subsequently delivered of a child of the 
marriage, such child, though in ventre sa mere, at the dea-h of its father 
became seized as owner of a vested estate in remainder, an 1 transmissible 
by descent under rules 7 and 12 of our canons. Deal r .  S ~ x f o n ,  144 
N. C., p. 157; Allen a. Parker, 187 N .  C., p. 376. And this child having 
later died without issue and without any brothers or sisters of heredita- 
ble blood, and his father being dead, his estate passed to his mother 
under Rules 4 and 6 of our canons of descent as construcxl and applied 
by our decisions on the subject. Allen v. Parker, suora; S o b l e  c. 
Williams, 167 N. C., p. 112;  Poisson v. Pettaway, 159 X. C., 
p. 650; Watson v. Sulliaan, 153 N .  C., p. 246; Paul 2? .  Cai-fer, 183 PIT. C., 
p. 26; Little v. Buie, 58 N. C., p. 1 0 ;  Dozier v. Grandy, 66 S. C., p. 484; 
~VciUichael v. Xoore, 56 N .  C., p. 471. 

The mother, the life tenant, having died in 1922, before this proceed- 
ings instituted, the property descended to her children, whose estate and 
interest has been acquired and is now held by defendants, who are the 
owners as his Honor ruled. 

Even if the will should be interpreted as a devise to the collateral 
heirs, i t  would seem that  the after-born child would take by virtue of 
section 4169 of Consolidated Statutes, which enacts that  after-born chil- 
dren, unprovided for, shall inherit their share of the estate, in this 
instance the entire property, there being no express disinheritance of 
such child. Flamer v. Flamer, 160 N.  C., p. 126;  Thomzson c. Julian, 
133 N .  C., p. 309. 

I t  i s  urged for appellant that  the construction approwd in this case 
brings about the very result that  the  testator desired to avoid, giving 
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the property to the descendants of the wife instead of his o~vn, but this 
effect is not wrought by the will. That is allowed and has full effect 
when the property rests in the child, the lineal descendant. The latter 
then becomes the omler arid a new propositus, and thc result complained 
of is caused by our statutes of descent applicable and controlling the 
question. 

There is no error and the judgment of nonsuit is 
Affirmed. 

S. B. ROBERTS v. UNITED STATES FIDELITY & GUARANTY COMPAKY. 

(Filed 19 December, 1924.) 

Husband and Wife - iYegligence - Insurance-Indemnity Companies-- 
Public Policy-Statutes. 

The Legislature has the poner to declare the public policy of the State 
as to permitting a nife to recover against her husband for an injury 
received by her from his negligent acts, and where she has recovered i n  
her action against him damages for his negligently driving an automobile 
while she was a passenger, the husband may maintain his action for the 
same injury against an indemnity company nhich had issued to him its 
policy corering the same negligent act. 

STACY, J., not sitting. 

APPEAL by defendant from JIcElroy, J., and a jury, October Term, 
1924, of h f ~ n ~ s o x .  

Guy V .  Roberts, George AI. Pritchard, and Zar t in ,  Rollins CE Wright 
for plaintiff. 

J .  Coleman Ranzsey and Harkins dc V a n  Winkle for defendanf. 

PER CURIAJI. On 13 May, 1922, the defendant, through its agent, 
A. W. Whitehurst, at Marshall, K. C., issued the policy sued on, No. 
U-45356, and on 30 May, 1922, the plaintiff, while driving his car in 
Madison County, accompanied by his wife and her sister, Mrs. R. S. 
Ramsey, and McKinley Pritchard, collided with another car and his 
wife sustained injuries. She instituted suit against her husband, the 
plaintiff in this case, and recovered $2,500 damages, and the judgment 
was affirmed by the Supreme Court (Roberts v. Roberts, 185 N .  C., 566). 

This action is brought by plaintiff against the defendant to recover 
on the Liability Insurance Policy issued to plaintiff by defendant on 
13 May, 1922, for one year, on his Hupmobile touring car, insuring him 
"Against loss or expense, arising or resulting from claims upon the 
assured for damages in consequence of an accident occurring within 
the limits of the United States and Canada during the term of this 
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policy, by reason of the ownership, maintenance or use (including the 
carrying of goods thereon and the loading ancl unloading thereof when 
commercially used) of the automobile or any of the automobiles enumer- 
ated and described herein resulting in 

Bodily injuries or death resulting at any time therefrom, suffered by 
any person or persons other than any employee or employees of the 
assured while engaged in the care, operation or maintenance of any of 
the assured's automobiles. The company's liability is limited to fire 
thousand dollars ($5,000.00) to any one person. . . . " 

"In addition to the above, the company does hereby agret3: 
(1) To defend in the name and on behalf of the assnred any suit 

brought against the assured to enforce a claim, whether groundless or 
not, on account of damages suffered or alleged to be suffe-ed under the 
circumstances hereinbefore described. 

( 2 )  To pay the expenses incurred in defending any ~ > u i t  described 
in the preceding paragraph, also the interest 011 any judgmmt within the 
limits of the insurance hereby granted and any costs taxed against the 
assured on account thereof; 

( 3 )  To reimburse the assured for the expense incurred in providing 
such immediate surgical relief as is imperatiye at the time of any 
accident covered hereunder. 

(4) To extend the insurance provided by this policy so as to be arail- 
able, in the same manner and under the same conditions :as it is avail- 
able to the named assured, to any person or persons while riding in or 
legally operating any of the automobiles covered hereunder, and to any 
person, firm or corporation legally responsible for the operation thereof, 
provided such use or operation is with the permission of the named 
assured; or, if the named assured is an  individual, with the permission 
of an adult member of the named assured's household other than the 
chauffeur or a domestic servant." 

While the policy was in full force the plaintiff, while driving his car, 
described in the policy, had a collision with another automobile on 30 
May, 1922, causing serious and permanent injuries to his -wife who was 
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t h e  acc idmt  to  t h e  i n r u r n ~ ~ v e  conipally, but t11v i n r u r a ~ ~ r c ~  ~ O I I I ~ : I I I ~  

rcfusecl to  sc,ttle the claim of Mrs .  Or la  ILobwts mid illc b i o u g l ~ t  i n i t  
a g n i ~ ~ y t  her  l lusba~~cl ,  tlic l~lairitiff,  f o r  clar~lagcs, a l l c g i ~ ~ g  t11:lt lier 111ju- 
rips n rrc1 r a u ~ c t l  hy 1115 n c g l i g o ~ ~ t  ol)(wtio11 of t h e  ra r ,  ta~ltl r ( ~ o \  t r t ~ l  
J ' I I ( ~ ~ ~ I c ! I I ~  against 11cr llus11;111tl fo r  $2,500 tlaniagt's :111(1 costs. 

T h e  clefrntlant contended "fllat i t  is against publir p l i c y  and sou11(1 
rnorals to  permit  tho plaintiff t o  recover i n  this case." 

T h i s  Court  said ill ILobcrls z > .  I ioi~crts ,  srrpra, a t  11. 5G9 : ''WP have 
sttit1 t h a t  cer tain rights, duties : ~ n d  disabilities of 11usb:nld and ~ v i f c  
\\ere produced by the  joint operation of public policy mid a comrr1o11-1aw 
fiction; a n d  a s  i t  is  t h e  prerogative of t h e  Legislature to cllnllge o r  
modify t h e  common law, and  to derlare  what  acts sllall be contrary to  
o r  i n  keeping with public policy, it  i s  necessary to  determine i n  what  
way, if any,  and  to what  extent t h e  relation of husband and  n i f e  
has  been nlodified i n  th i s  jurisdiction by legislative enactment." 

T h e  Cour t  held t h a t  under  t h e  legislative enactments i n  th i s  State ,  - 
the wife could sue t h e  husband i n  to r t  arid he  was liable f o r  h i s  riegligent 
ac t  which caused his wife  a personal injury.  

T h e  contract made  by defendant protects t h e  plaintiff. T h e  defendant 
c a n  change i t s  contract i n  t h e  fu ture ,  if it desires to  do so, so as not 
to  cover a negligent i n j u r y  to  t h e  wife. T h e  question of public policy 
a n d  sound morals  must  be  addressed to the  legislative branch of t h e  
Government. 

MTe heard  t h e  argument  of counsel fo r  both plaintiff and  defendant, 
read critically t h e  record and  briefs, and  can  find, 

N o  error .  

STACY, J., not sitting. 
- 

J. W. McCULLOCH, ADMR., v. NORTH CAROLINA RAILROAD COMPANY. 

(Filed 19 December, 1924.) 

Caniers-Railroads-Segligence-Contributory N e g l i g e n c e E v i d e n c e  
Nonsuit. 

In an action against a railroad company to recover for the wrongful 
death of plaintiff's intestate, evidence tending only to show that deceased 
was killed by the defendant's passing train where the view was un- 
obstructed both to the intestate and to the employees on defendant's train, 
which approached without signal and warning, and the deceased was a 
lad in full possession of his faculties and could have readily reached 
a place of safety, and thus have avoided the injury, a judgment a s  of 
nonsuit was properly rendered. 

CLABKSON, J., dissenting. 
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LIPPEAL by plaintiff from Bryson,  J., at  Ju ly  Te-ni, 1924, of 
D ~ v ~ n s o n - .  

Civil action to recover damages for death of ,Ilfrod Beck, alleged to 
have been caused by negligence of rlcfendant. From judp;mrnt of 11011- 
suit a t  close of plaintiff's evidence, plaintiff appealed. The  only assign- 
ment of error is based upon exceptions to the judgmcnt of nonsuit. 

IIallingsu*orfh & ~Xance  and J .  R. J l tCrary  for plainfi,frc. 
Lynn & Lynn for defendant. 

COSNOR, J. The  body of plaintiff's intestate was found about 4 p.m. 
on 13 June,  1922, beside the track of defendant, about t h r w  miles south 
of Lexington, N. C., and about 125 feet south of a cros~ing.  H i s  left 
a rm and left leg ~vere  broken and there was a hole on the left side 
of his head. T h e  leg was broken above the knee and there was a bruise 
on his left arm. Deceased was 14  years of age, weighed about 85 pounds 
and was nearly 5 feet tall. H e  was a bright, intelligent boy, in good 
health. active and alert. H e  had left his mothcr's home about nine 
o'clock tha t  morning to go to his  sister's house. A witness testified 
that  he saw him walking along the public road about an  hour before 
he was killed, with a bucket on his  arm. The  body, when witnesses first 
saw it, was lying about 6 or 7 feet from the coss-ties, his cap and 
bucket nearby. 

Jus t  before the body was found, a freight train containing seventy- 
five cars, running down-grade a t  a speed of 29 or 30 miles per hour, 
going south from Lexington toward Salisbury, had passed the point a t  
which the body was found. As the train came around a sharp curve, 
about 1,200 feet from where the body was found, the engineer saw 
plaintiff's intestate standing on the end of a cross-tie on the south- 
bound track. There was nothing to prevent the engineer from seeing 
h im from this time until the engine reached the point a t  which his body 
was found. There is evidence that  he was standing on the cross-tie 
when he mas struck by the train. If deceased had "looked (ind listened," 
there mas nothing to prevent his leaving the place of peril where he  
was standing. - 

The distance from the point where the body was found to the curve 
was about 1,200 feet. The  train stopped 1,862 feet beyond this point. 
I t  is  about 6 feet between the northbound and the  southbound track. 
T h e  body was found on the right side of the track, going south. 
From the end of the cross-ties to the  rai l  of the track was about 18  
inches, and a person could not stand on the end of a cross-.tie without 
being struck by a passing train. There was nothing to prevent the 
deceased, standing on the cross-tie near where the body was found, from 
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seeing the train as i t  came around the curve, nor was there anything 
to prevent the engineer from seeing a person standing on the cross-tie 
or near the track at  that point. The track is straight from the curve 
south something over a mile. The deceased was killed between two 
curves. The body was found about 125 feet from the first crossing. 
Witnesses who testified that they saw and heard the train as it came 
around the curve and continued in a southedy direction; did not hear 
any signal given, by either bell or whistle, of the approach of a train, 
nor did these witnesses hear any sound indicating that the brakes were 
applied at  any time prior to the time the train reached the point where 
the body was found. 

There was no path provided for people to walk on where the deceased 
was killed. There were crossings some distance from the point. Notices 
are posted all along the track-one near where the body was found- 
warning people of the danger of walking on the track. 

The judgment of nonsuit is sustained upon the authority of Davis v. 
R. R., 187 N. C., 147. The principle of law applicable to the facts 
which the jury could have found from the evidence offered in this case 
are fully stated in the opinion filed by Chief Justice H o k e  in that case. 
There is no evidence, from which facts could be found, making the 
qualifications of the general rule stated in the opinion applicable to 
this case. 

Recovery is denied, not upon the ground that the defendant oned the 
plaintiff's intestate no duty, but upon the ground that plaintiff's intes- 
tate was guilty of contributory negligence, contir~uiilg up to and neces- 
sarily proximately producing the injury. 

The judgment is 
Affirmed. 

CLARKSOX, J., dissenting. 

STATE v. ROLLIX CRISP 

1. Criminal Law-Defense-Plerrs-Former Acquittal-Indictment-Evi- 
dencevariance. 

Where a rlefendnr~t in  a criminal action is acquitted upon a 1ari:mce 
hetween the offense clinrpcl in the indictment and the evidence u ~ o n  the 
trial, upon another trial for substantially the same offrnse under a correct 
indictment, he may not succesqfully plead a former acquittal. 

2. Criminal Lam-Burglaq-Intent-Statutes. 
Under the provisions of C. S., 4335, the burglarious, etc.. intent of hreak- 

ing into a storehouse, dwelling, etc., is necessary to n conviction. 
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APPEAL by defendant from Ray ,  J., a t  September Term, 1924, of 
GRAHAM. 

Criminal prosecution, tried upon a n  indictment charging the defend- 
ant  with the unlawful, willful and felonious breaking and entering of 
a certain storehouse in  the possession of G. W. Shuler, sheriff of Gra- 
ham County, with intent to commit the  crime of larceny therein, i n  
violation of the provisions of C. S., 4235. 

From an  adverse verdict and judgment pronounced thereon, the  
defendant appeals, assigning errors. 

Attorney-General Manning and Assistant Attorney-Genwal Sash for 
the State. 

T .  M.  Jenkins, R. L. Phillips, and Ji'oody & Moody fw defendant. 

STACY, J. At  the same term of court, and on the dzy before the 
present tr ial  was had, the defendant was tried under a dijTerent bill of 
indictment, i n  which the possession of the property was laid in one 
C. D. Nor t .  At  the close of the evidence on the first ;rial, and on 
motion of the defendant, there mas a judgment as of nonsuit entered 
under C. S., 4643. Thereupon, the solicitor sent the present bill before 
the grand jury, i n  which the possession of the property is laid in 
G. W. Shuler, sheriff of Graham County. When called upon to plead, 
the defendant entered a plea of former acquittal, or former jeopardy, 
and not guilty. 

H i s  plea of former acquittal, or former jeopardy, was properly over- 
ruled. S. v. Drakeford, 162 N .  C., 667; S. v .  Harbert, 185 IT. C., 760; 
S. v. Gibson, 170 IT. C., 697. 

Tho law applicable is  stated in 12  Cyc., 266, as follc~ws: "If the 
accused is acquitted by direction of the court on the groun 1 of material 
variance, he cannot plead the acquittal as a bar, for he has never been 
in  jeopardy, and when tried on a new indictment the crime then alleged 
is not the same c r i ~ n e  as in the former indictment. And it has been h d d  
that  if the accused on the prior tr ial  maintained that the variance was 
material, and the court directed a verdict of acquittal on that  ground, 
he cannot subsequently on his plea of former acquittal allcge or prove 
that  it was not material." ,Ind this is supported by a lorlg citation of 
authorities, including, among others from this State, S. a. Birmingham, 
44 K. C., 120; S. v. Rez'els, 44 S. C., 200. The Revels case was dis- 
approved in S. v.  Ly f l e ,  117 S. c . ,  799, on another poin:, but not on 
the question now in hand. See, also, S. v.  Ilooke?, 145 S. C., 581; 
S.  v. S a s h ,  86 N. C., 650; 8. 1%. Jesse, 20 K. C., 105. 

I n  construing the statute, his Honor stated in the pwsence of the 
jnry that thc intent with n.1iieh the clefenclant entered the storehouse in 
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question was not material to the case; and later h e  instructed the jury 
that  if they believed the evidence they would find the defendant guilty. 
This entitles the defendant to a new trial. 

The tr ial  court was doubtless misled by the dictum i n  S.  v. Hooker, 
145 N.  C., 582, to the effect that, as used in section 3333 of the Revisal, 
the words, "with intent to commit a felony or other infamous crime 
therein," applied only to the clause with which i t  was closely connected, 
and not to all the clauses in the section; but this was expressly dis- 
approved in  S.  11. Spear, 164 N. c., 452. And, further, i t  should be noted 
that this section of the Revisal has been restated in accordance with the 
decision in  the Spear case, brought forward as section 4235 in the Con- 
solidated Statutes, and now reads as follows: "If any person, with 
intent to commit a felony or other infamous crime therein, shall break 
or enter either the dwelling-house of another otherwise than by a 
burglarious breaking, or any storehouse, shop, warehouse, banking- 
house, counting-house or other building where any merchandise, chattel, 
money, valuable security or other personal property shall be, or any 
uninhabited house, he shall be guilty of a felony, and shall be impris- 
oned in  the State's Prison or county jail not less than four months nor 
more than ten years." 

I t  is clear, we think, from a reading of the statute as now written, 
that the "intent to commit a felony or other infamous crime therein" 
is one of the essential elements of the offense charged and necessary to 
be shown in order to warrant a conviction. This having been elimiiiated 
on the trial, i t  becomes necessary to remand the cause for another 
hearing. 

Xew trial. 

H. R .  BIRDWELL v. P .  R. N O A L E  A Y D  WILLIAM 11. REDWOOD, 
TKADIXG as AMERICAX S A L E S  AND SERVICE COMPAST. 

(Filed 19 December, 1024.) 

Principal and A g e n t V e n d o r  and Vendee-Contracts-Respondcat Supe- 
rior. 

Where the defendants hare sent their agents to see the plaintiff', follow- 
ing the latter's inquiry, in regard to a sale of merchandise, and thc agents 
hare made the sale, accepted by defendant, and the goods delivered there- 
under, the defendant is liable to plaintiff' for the breach of the nritteu 
contract of sale, though the contract itself did not accompany the agents' 
order and the defendants were not made aware of its terms. 

,IPPEAL by defendant from judgment rendered by Finley, J., at  Ju ly  
Term, 1924, of B n s c o a r ~ ~ .  
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On 29 November, 1920, defendants, residing a t  Asheville, N. C., 
replied to a letter from plaintiff, residing a t  Birmingham, Ala., 
acknowledging the receipt of a letter inquiring as to certain weighing 
machines and scales manufactured and sold by defendrtnts. I n  this 
letter was advised as follows: "We will have our Mr. F. A. 
McKenney call on you in the r e ry  near future and take up the matter 
in full. Accept our thanks for your inquiry." 

On 17 December, 1920, F. A. McKenney, as salesman for defendants, 
made a contract with plaintiff, a t  Birmingham, Ala., by which dafend- 
ants agreed to sell to plaintiff certain weighing machines and scales, 
upon terms and stipulations fully set out therein. Thie contract was 
executed in duplicate, one copy being delivered to plaintiff, the  other 
retained by McKenney. On same date plaintiff delivered to McKenney 
a n  order for the weighing machines and scales. The  copy of the con- 
tract was not forwarded to defendants by McKenney, but the order was 
forwarded to and received by defendants. I t  was stipulated in the 
order that  i t  was subject to approval and acct.ptance by the defendants. 
This order was accepted by defendants, and the weighing machines and 
scales shipped by them to plaintiff. 

Defendants contend that they are  not bound by the contract which 
their agent made with the plaintiff, as a duplicate of same was not sent 
to them by McKenney. They contend that  the order, signed by plaintiff, 
forwarded to them by their agent, and accepted by them, contains all of 
the terms and stipulations of the contract between plaintiff and them- 
selves. 

The jury has found that the contract mas as alleged by the plaintiff; 
that there was a breach of this contract by defendants, and that  plaintiff 
is entitled to recover of defendants as damages for such b~.each $952.13. 
From judgment in  accordance with verdict defendants appealed. 

Xar f in ,  Rollins d? Wright for plaintif. 
L P ~ ,  Ford d? Coze for defendants. 

PER C ~ R I A A I .  Assignments of error made by appellants cannot be 
sustained. The contract between plaintiff and defendants was negoti- 
ated by the agent of the defendants, who had expressly no1 ified plaintiff 
that such agent would call to see him for the purpose of negotiating 
such contract. The failure of the agent to forward to defendants a 
duplicate of the contract, as signed by plaintiff and by the. agent acting 
for the defendants, cannot affect the l i ab i l i t ,~  of defendants. I t  was 
stipulated in the order that same was subject to approval by defendants. 
The contract and the order mere executed contemporaneously, and the 
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rights and liabilities of plaintiff and defendants are fixed and deter- 
mined by the contract and the order construed together. T h e  breach of 
the contract, as  alleged by the plaintiff, has been found by the jury 
upon competent evidence. 

Defendants' exceptions are  not sustained. T h e  judgment must be 
affirmed. There is  

N o  error. 

STATE v. R. A. McLAMB. 

(Filed 19 December, 1924.) 

Criminal Law-Indictment - Amendments - Statu-AssaulGDeadly 
Weapon-Serious In jury. 

Held,  the amendment to the indictment allowed by the court in this case 
was sufficient for a conviction of the defendant of violating C. S., 1481, 
charging an assault with a deadly weapon, inflicting serious injury. 

APPEAL by defendant from Barnhill,  J., at  September Term, 1924, of 
JOHKSTOIY. 

A justice of the peace issued a warrant, returnable before the recorder, 
charging the defendant with an  assault with a knife on J o h n  Smith. 
Upon conviction in  the recorder's court, the defendant appealed to the 
Superior Court;  and before any evidence was offered, the court granted 
a motion, made by the State, to amend the warrant  so as to make it 
read, "assault with a deadly weapon and serious injury." The  solicitor 
drafted the amendment; i t  was not read or exhibited to the defendant 
o r  his  counsel, but the defendant did not request either the reading or 
the exhibition of the amendment. The defendant was tried upon the 
charge of an  assault ~ ~ i t h  a deadly weapon and an assault, whereby 
serious bodily injury was inflicted. 

The  jury returned for its verdict, "Guilty of assault, serious illjury 
inflicted." I t  was adjudged that the defendant be confined in jail for 
t ~ ~ e l v e  months and assigned to work on the roads. 

Attorney-General Xann ing  and Assistant Aftorncy-General S a s h  for 
the  State. 

Parker CE X a r t i n  for defendant. 

PER  CURIA^^. 911 the exceptions are  based, directly or indirectly, on 
the single proposition that  the warrant  as amended is not sufficient to 
sustain the verdict. T h e  exceptions cannot be sustained. The  amended 
warrant  charges the defendant not only with a n  assault r ~ i t h  a deadly 
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weapon, bu t  w i t h  a n  assault, whereby serious damage  was done, a n d  
sets f o r t h  wi th  sufficient par t i cu la r i ty  t h e  n a t u r e  a n d  extent of t h e  
serious damage  o r  i n j u r y  alleged t o  have been inflicted, C. S., 1481, 
4215; S. v. Huntley, 9 1  N.  C., 617;  S .  v. Cunningham, 94 N.  C., 824;  
S .  v. Shelley, 9 8  N.  C., 673. 

W e  find 
N o  error. 

STATE v. GEORGE PORTER. 

(Filed 19 December, 1924.) 

1. Criminal Law-Statute-Carnal Knowledge of a a d e  Child. 
Upon the trial of the criminal offense of carnally knowing a female 

child over twelve and under sixteen years of age (C.  S., 4209, and 
amendment of 1923), the defendant may not enter a plea of guilty and 
thereafter withdraw the plea and enter a defense as  a nat ter  of right, 
and the sentence will be sustained in the absence of abuse of the court's 
discretion. 

2. Same--Amendments to Statutes. 
When the defendant would not be guilty of the offense prohibited by 

C. S., 4209, but has since continued to carnally know a female child there- 
after, the plea that his continued acts after the passage of the amendment 
of 1923 would not make him guilty thereunder cannot be sustained. 

3. Appeal and Error--Chrininal Law-Burden to Show Emro-Record. 
On defendant's appeal from judgment ag:~inst him in violation of the 

lwovisions of C. S., 4209, amended in 1923, he must show error upon the 
face of the record, or his exception to the judgment cannot be sustained. 

APPEAL b y  defendant  f r o m  Nidyette, J., a t  M a y  Term,  1924, of 
HARXETT. 

Attorney-General Manning and Assidant ,4tforneyGeneral ATash for 
the State. 

Y o u n g ,  Best d? I7oung for defendanf. 

PER CTRIAN. T h e  defendant was indicted f o r  carnal ly knowing and  
abusing a female child, over twelve a n d  under  sixteen years  of age, in 
breach of C. S., 4209, a s  amended by  Publ ic  Laws 1923, ch. 140. When 
t h e  case was called f o r  t r i a l  t h e  defendant. who was represented by  
counsel, entered a plea of guilty, which was accepted on behalf of t h e  
prosecution. F o r  t h e  information of t h e  court,  t h e  S t a t e  then examined 
the prosecutrix, whose testimony was corroborated and  whose character  
was shown to be good. S h e  testified t h a t  t h e  defendant was her  father 's  
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second cousin; that  he  first had intercourse with her in  April, 1923, and 
afterwards on several occasions, the  last of which was immediately prior 
to the finding of the indictment, and that  she was born on 20 April, 
1908. The  bill was returned by the grand jury a t  the May Term of 
1924. 

At the conclusion of the evidence the defendant moved for permission 
to withdraw his plea, on the ground that  he  had been misinformed as 
to the age of the prosecutrix and that his submission had been in- 
advisedly entered. 

The amendment of 1923, supra, raising the age of consent from four- 
teen to sixteen years, went into effect on 1 July,  1923. The defendant 
contends that if his plea were withdrawn he could not be convicted on 
the State's evidence, for t y ~  reasons: (1)  because the first act of inter- 
course occurred in April, 1923, and the prosecutrix was then over the  
age of fourteen; (2 )  because similar acts taking place after the amend- 
ment became effective would not constitute a breach of the statute, the 
prosecutrix having previously had intercourse with the defendant. 

Whatever may be said of the first proposition, the second cannot be 
n~aintained.  S. v.  Hopper, 186 N .  C., 405, Hardin v. Davis, 183 IT. C., 
46; 8. v. Johnson, 182 N .  C., 883. 

The defendant had no right to withdraw his plea as a matter of law, 
and there was no abuse of discretion on the part of the court. 

The appellant has not pointed out any error on the face of the record, 
and his motion in arrest of judgment was properly denied. X. v. Lanier, 
90 X. C., 714; S. v. Bryan, 89 N. C., 531. 

The judgment, to which exception mas noted, is sustained by 8. v. 
Rippy ,  127 N. C., 517. 

We find 
No  error. 

J. C. RIETCALFE v. C H A M B E R S  b W E A V E R  COJIPAKY. 

(Filed 19 December, 1024.) 

Appeal and Emor-Laches--Death of Trial J u d g e N e w  Trials-Appellee 
Offers to  Accept Appellant's Case. 

Offer of appellee to accept appellant's case does not, under the circum- 
stances, vary the o~inion ill Rector v. X f g .  Go.,  post ,  807. 

ABOVE-ESTITLED action n.as comn~cnccd by summons, issuctl 23 Feh- 
ruarg, 1924. I t  came on for trial at Narc11 Term, 1924, of AIADISOX, 
before Ray, J., and a jury. 
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At the close of plaintiff's evidence, judgment was rendered, upon 
motion of defendant, as of nonsuit. Defendant also demurred ore tenus. 
Demurrer sustained. Plaintiff excepted and appealed to the Supreme 
Court. B y  consent, appellant was allowed until 19 May, 1924, to make 
and serve statement of case on appeal. Case on appeal was served 
14 May, 1924. Appellee served countercase within time agreed upon. 
Thereafter, a t  the request of attorneys, Judge R a y  fixed t (me and place 
for settling case on appeal. Attorneys for appellant anc appellee ap- 
peared a t  said time and place, but the judge, being engaged in  the trial 
of a cause, was unable to consider the matter, and thereupon, by con- 
sent, fixed another time and place. Attorney for appellant appeared at  
such time and place, but the judge was unable to be prelvat. A11 the 
papers in the action mere thereafter sent to Judge R a y  at  Waynesville, 
N. C., where he was holding court, during the month of July,  1924. 
KO other or further notice of time or place ~vns  given to counsel by the 
judge. 

The judge was engaged continuously in holding courts until on or 
about the first of October, when, on account of his ill health, he  went 
to Johns Hopkins Hospital, i n  Baltimore, Md., where he died, on 
6 October, 1924. No  case on appeal has been agreed upon or settled. 
Appellant has caused the record of the action to be docketed in this 
Court, and now moves for a new trial. A11 the papers in tlie case were 
in the possession of Judge Ray  a t  the time of his death. They liave not 
been returned to appellant or his attorneys. 

John, A. Hendricks and G. X. Prichard for plaintiff. 
F.  11'. Thomas  for defcndanfs. 

C o s x o ~ ,  J. I t  appears froin affitlnrits filed ill this Court in support 
of appellant's niotion that the case on appeal has i ~ o t  bwll ngrccd upon 
or settled; that there has bee11 I I O  l:lc.hc\ 011 the p r t  of nppc>llal~t, 1)ut 
that on the contrnry appellant 11ns bee11 diligent in his cffcrtq to p t  tlie 
case oil appeal settled in accordailce wit11 the stntutcl a11d I\ it11 tllv rules 
of tliis Court. The  illiicss nntl untiincly clcatli of thc judp hns rcn- 
dcred it iml)ossible for appellant to gct tllc caw on appcal w t t l d .  I lav- 
ing dockctecl tlie case in  this Court, he  11ow mcwcs for n ncXw trial. 

Appellee filed an affidavit ill this Court, in wliirli 11v offers t o  witll- 
draw his countercase and accept appcll:~l~t's c : ~ c  on al)l)c,rl. 130th tlic 
case on appeal and the countercase as filrtl wit11 Judge R:IV n crc. ill his 
possessiou at  the time of his death. I t  does not appear tiint nplwllal~t 
and appellee liave agreed that n copy of said case on a p l ~ ~ ~ i l  ill the 110s- 
session of either of them is a true copy of the case as filctl with the 
judge. Judge Ray  became ill ~vhi lc  holding court, mid lcf t at oncc for 
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the hospital in Baltiniore. Whc~l lcr  or not tlic papers in his possession 
can now he found tloes not appear. Tlic offer of appcllce to withdraw 
the coul~tercasc :m(1 to nccq)t : ~ p l w l l a ~ ~ t ' s  rnsc on appeal as filctl with 
the judge, or n cdol)y of sanlc, n u s  not 1n:rdc until the h c a r i ~ ~ g  of the 
motion in this Court. App(~1la11t has a right to h a w  his appeal from 
the judgnlent of lionsuit  re^ icwccl hy this C'ourt. C. S., 632. This can- 
not be donc without a statcinent of t l i ~  e ~ i d r l ~ c e  submitted at the trial. 
This cause, in accordance with the practice of tlie C'ourt ( R e c f o r  7%.  J I f g .  
Co., post,  S O T ) ,  must bc rr~rr~:~iidetl, in ortlcr that thcrc niay be :I 

S e w  trial. 

HELNA RECTOR, n r  HER NEXT FKIEXD IV. 1, RECTOR, T.. CAPITOLA 
JIAKUFACTURIXG COJIPAST. 

(Filed 19 December, 1924.) 

Appeal and E ~ ~ o ~ L a c h e s - D e a t h  of Trial J u c l g e X e w  Trial. 
Where the appellant to the Supreme Court has not been guilty of laches 

in presenting his appa l ,  and the death of the judge has prevtwted the 
settling of the case on appeal, as required by statute and ruleq of pro- 
cedure in such instances, a new trial will be ordered. 

ABOVE-EXTITLED action was comn~enced by the issuance of summons, 
dated 8 March, 1923. I t  came on for trial before Ray, J . ,  and a jury, 
a t  May  Term, 1924 of MADISON. 

There was a verdict for  plaintiff. Defendant appealed from judgment 
in  accordance with verdict. Appellant lvas allo~ved sixty days ~ i t h i n  
which to prepare and serve case on appeal, and appellee sixty days 
thereafter to serve countercase or exceptions. 

The  case on appeal and countercase were served, respectively, n i th in  
the time allowed. Both were sent to Judge Ray on 13 August, 1924, 
with notice that  appellant and appellee were unable to agree on case on 
appeal. The  judge was requested by appellant to fix time and place for 
settling the case before him, as provided by statute. I n  accordance 
with this request, the judge fixed t ime and place and so notified both 
appellant and appellee. On account of the death of a relative of attor- 
ney for appellee, by consent the time was continued and another day 
set by the judge. Thereafter the  judge became sick and subsequently 
died. T h e  case on appeal has not been agreed upon or settled. Appel- 
lant  has caused the record in  this case to be docketed in  this Court, and 
now moves for a new trial, for  the reason that  the case on appeal has 
not been settled. 
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Joh  re .1. IlcndricX<s for plaintiff. 
X e r r i m o n ,  Adams tC. Johns ton  for defendant. 

Cosn-on, J. I t  appears from affidal-its filed in this Court in support 
of appellant's motion that the case on appeal has not becu agreed upon 
or settled; that there 'has been no laches on tlic part of :ippellant, but 
that on tlie contrary appellal~t  has been diligent in  its efiorts to get the  
case on appeal settled in accorda~ice with the statute and lritli tlie ~ u l c s  
of this Court. The illness and untimely death of the jndgo has ren- 
dered i t  impossible for appellal~t to get the  case on appeal settled, and 
i t  now inol-es for a new trial. 

The motion is allon-ed, in accordance with the practico 11 this Court. 
S.  2.. Parks ,  107 S. C., 821;  ParX,cr v. C o g g i m ,  116 K. C.,  i l .  Tlie 
action must be remanded, in order that there may be a 

New trial. 

JOHN P. L E D F O R D  Y. LOUISTI1,LE X S D  S X S H V I I L E  RAILROAD 
C03IPAST. 

(Filed 10 December, 102-1.) 

Carriers-Railroads-E jecting Passenge-Improper Place-Damages-- 
Proximate Cause. 

A railroad company, having the lawful right to put a passenger off the 
coach of its train for his failure to pay his fare, is nevertheless ansner- 
able in damages when it does so at  a place and under circcmstnnces that 
import serious menace to him, and injury is thereby proximately caused. 

CIVIL ACTION, tried before McBlroy,  J., and a jury, at  March-April 
Term, 1924, of CHEROKEE. 

Plaintiff sued on two causes of action : 
1. That, being a passenger, he was, in August, 1022, wrongfully 

expelled from defendant's train. 
2. Tha t  he was expelled from said train in  a wrongful and negligent 

manner, thereby causing substantial physical injury. 
On denial of liability, the cause was submitted and verdict rendered 

on issues as follows : 
"1. Was the  plaintiff, John  P. Ledford, wrongfully (ejected from 

defendant's passenger train, as alleged in  the  first cause of action in 
the  plaintiff's complaint ? Answer : 'No.' 

"2. I f  so, w h a t  damages is plaintiff entitled to recover? Answer: 
'None.' 
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"3. T a s  the plaintiff injured by the negligence and ~vrongful  c o n d ~ c t  
of the cicfemlant, as alleged in plaintiff's second cause of action? An- 
swer : 'Yes.' 

"4. I f  so, what damages, if any, is plaintiff entitled to recover? 
-Ynsx cr : '$500.00.' " 

Judgment on rerdict for plaintiff, and defendant excepted and ap- 
pealed. 

Dillard d Hill and X o o d y  d J l o o d y  for p la in t i f  
31. It'. Ilell for defenclanf. 

HOKE, C. J. T l i ~  e ~ i d e n c e  of plaintiff tended to show that  in , i u g ~ ~ s t ,  
1022, at Xm.plly, K. C., plaintiff, having failed to get a ticket because 
defendant's agent was not properly in his place, n as TI rongfully put off 
defcildm~t's t rain because 11c rcfuscd to pay the farc  due from passen- 
gers ni thout a ticket. 

On S C C O I I ~  eauw of action there was eride~lce on part of plaintiff 
tcuding to slion- that a t  the time stated and in or near the town of 
N u r p l i , ~ ,  K. C., lie was put off defenclunt's t rain by the conductor or 
other agents of defendant before the train hat1 come to a full stop and 
at a point nhe re  there was a ditch of some depth in a bad and muddy 
condition, and as plaintiff endea~ored to get out of this ditch and to 
avoid tllc moring train which threatened, he slippcd, falling against a 
rock sticking out of the hank, causing plaintiff substantial physical 
injuries. 

There was evidenco for defendant in denial of ljlaintiff's testimony 
and tending to show that  defendant company and its agents were free 
from all blame in the matter. On this conflict of evidence, the jury 
on the first cause of action ha re  rendered their verdict for defendant, 
and plaintiff not appealing, no question as to the first cause of action 
is presented, nor as to the right of the company to eject defendant 
from its train. 

On the second cause of action the jury have accepted the plaintiff's 
version of the matter and this being true, plaintiff's claim is  clearly 
made out. S s  heretofore stated, the verdict on the first cause of action 
has established the right of defendant and its agents to eject plaintiff, 
but even where such right exists i t  must be exercised in  reasonable 
regard for the would be passenger's safety, and if ,  in brrach of this duty, 
defendant company, through i ts  agents, has expelled the claimant a t  a 
time and place and under circumstances that  import menace of sub- 
stantial physical injury, and such in jury  results, an  action properly 
lies. 5th R. C. L. pp. 134, 135. I n  this citation the author states the - - 

general principle as follows: "Even though a person has no right on 
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the vehicle or premises of the carrier and the latter clearly has the 
right to eject him therefrom, such right musf be exercised in a reason- 
able and prudent nlanner and with due care for the safety of the  
offender, and for a failure so to act resulting in injury to the person 
ejected, the carrier will be liable." 

V e  find no reversible error in  the record and the judgment fo r  
plaintiff i s  affirmed. 

No error. 

CHARLIE RIXSLSND r. S. J. RINSLAND ET PI.. 

(Filed 19 December, 1924.) 

I~~junction-Pleading~-~~11cgations - Surface Waters-Damages-Tres- 
pass--Insolvency. 

The demand for damages in the complaint for ponding water upon and 
injuring the lands of the upper proprietor required by C. S., 2356, is not 
necessary when the relief sought is to enjoin the maintenance of a dam 
on the plaintiff's own land by the defendant's trespass thereon, and the 
abatement of the nuisance thus caused, and the trespass being continuing, 
the allegation of defendant's insolvency is not necessary for the con- 
tinuance of the restraining order to the final hearing before the jury. 

APPEAL by plaintiff from NcElroy, J., at  April Term, 1924, of 
MACON. 

The plaintiff's allegations are  substantially these: The plaintiff is 
the owner of the land described in the complaint, and defendants a r e  
the owners of the land below and adjoining the plaintiff's, on which 
there is a grist mill about 800 or  1,000 feet from the dividing line; 
defendants have trespassed on the land of the p l a i n t 2  and have 
constructed or begun the construction of a dam upon it, and ha re  
ponded water, obstructed his ditches and rendered a pa r ;  of his land 
useless for cultivation; they have also committed other acts of trespass 
which have caused, and will cause, injury to his property. 

The  defendants admit the plaintiff's title and their ownership of the 
mill and the adjoining land, but they deny the trespass. At the close 
of the evidence, the  action was dismissed as in case of nonsuit. The  
plaintiff excepted and appealed. 

H. G. Robertson, A. W.  Home and J .  F. R a y  for plaintiff 
T .  J .  Johnston and Gilmer A. Jones for defendants. 

ADAMS, J. Upon a former appeal the  restraining order was dissolved 
without prejudice to the  rights of the plaintiff to renew his motion upon 
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definitely establishing the facts at the final hearing. 186 K. C., 760. 
Afterwards, the cause came on for trial upon an amended complaint, 
in which the plaintiff prayed that the dam be declared a trespass and a 
nuisance and that an order be issued restraining the defendants from 
wrongful entry upon the plaintiff's land. 

Tho theory upon which the action was dismissed is not stated in 
the judgment, but from the defendant's brief, we infer it rests on the 
contention that as no damages, annual or otherwise, were demanded 
in the complaint, the darr, cannot be abated or the defendant restrained 
until damages are assessed under the statute. 

True, this seems to be a substantial requirement of section 2556 of the 
Consolidated Statutes. Hester v. Broach, 84 N .  C., 252.  But this 
section, we apprehend, applies where water is ponded upon the plaintiff's 
land by a dam constructed on the property of another or where a 
trespass of like character is committed, because at common law an 
action could be brought each day so long as the trespass continued. But 
the statute does not apply and was never intended to apply to an 
actual entry upon the complainant's premises and the constructiorl 
thereon of a dam for the purpose of ponding water and retaining 
possession. 

The unauthorized entry upon the possession of another entitles him 
to nominal damages at  least (Lee v. Lee, 180 N. C., 8 6 )  and i t  may 
be such as to evoke the equitable jurisdiction of the courts or it may 
result in  the creation of a nuisance which the law mill abate. 

There is evidence tending to show that the defendant after invading 
the plaintiff's possession, built the dam on the plaintiff's land, and that 
the alleged trespass is continuous in its nature. There is evidence to the 
contrary. Tho issues raised should be submitted to the jury and 
the verdict will determine the questions whether the defendants have 
committed the alleged trespass and whether the plaintiff is entitled 
to an order restraining a continuance of the trespass and a mandatory 
injunction to compel the defendant to remove the dam, although actual 
damages are not demanded. I f  a trespass is continuous it is not 
necessary to allege the insolvency of the defendant. C. S., 844; 
Lyerly v. Wheeler, 45 N .  C., 267; Bond v. Wool, 107 N .  C., 139; Cobb 
v. R. R., 172 N. C., 5 8 ;  W o o l e n  Mills v. Land Co., 183 N. C., 511; 26 
R. C. L., 943 ( 1 7 )  ; 14 ibid., 444 (145)  ; ibid., 453 (153)  ; ibid., 455 
(156) .  

The judgment of nonsuit and dismissal is reversed and the cause 
is remanded for further proceedings. 

Reversed. 
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STATE o. B .  I?. D I C K E R S O S .  

(Filed 10 September, 1924.) 

APPEAL by defendant from Bond, J. ,  at  February Term, 1994, of 
WILSON. 

Criminal prosecution, tried upon an  indictment charging the defend- 
ant, in three separate counts, with violntio~is of the proh: bition laws. 

From an  adverse verdict, and judgment pronounced thereon, the 
defendant appeals. 

Attorney-Gcne~al Xnnning and dssisfanf Attorney-General S a s h  for 
the  State. 

0. P. Dickimon and TI'. ;1. Lucas f o ~  defendant. 

PER CL-RIAII. The  chief exception presented on the record is the 
one directed to the refusal of the tr ial  court to grant  the defendant's 
motion for dismissal of the action or for judgment as of nonsuit, made 
under C. S., 4643, after the State had produced its eridtnce and rested 
its case. Viewing the eridence in the light most favorable to the State, 
the accepted position on a motion of this kind, v e  think the tr ial  court 
was justified in  submitting the case to the jury, and that  the uerdict 
is supported by the evidence. 

S o  benefit would be derived from detailing the testimony of the 
several witnesses, as the only question before us is whether it is sufficient 
to carry the case to the jury, and we think it is. 

K o  error. 

FARhfERS BANKIXG & T R U S T  CO., ADMR., v. GEORGE 31. 
FOUNTAIN ET AL. 

(Filed 10 September, 1924.) 

APPEAL by plaintiff from Bond, J . ,  at J u n e  Term, 1924, of EDGE- 
CO Af BE. 

Allsbrook & Philips for plaintiff. 
Don Gilliam and George M.  Fountain for defendants. 

PER CURIAM. This  is  the  same case which was heard and determined 
by us a t  the last term under the title of Cobb v. Fountain, 187 K. C., 
335. T h e  change in  the title of the cause is occasioned by the death of 



311. I). E. Cobb. who was adl~ri~listrator of t l ~ c  (,state of S a ~ i r v  L. 
I I a r g r o ~ e ,  dwcascd, ailtl tlic. al)l)oir~tn-~ci~t of tlic. 1)lniutiff as liis suc- 
cessor, ailniinistrator d e  11otli.s 11011 of the cstate of Kancy L. Hargrouc, 
mid the, substitution of tlie latter, by c2011sc~nt, as plaintiff llcrciil. 

,I careful nc.rusa1 of thc. rcwml l ~ a v c s  us wit11 t h ~  inil)wssion that  
the case has been tried subitailtially ill agrcwnchnt wit11 the ol)i~lion 
heretofore rcndr.rcd. Tllr  7 ital questioi~ preicntcd by tlie appeal is  
nlietlir~r the, evidencr, offered by the dcfeildalltq, i h o l r i  suc.11 rare arltl 
exceptional rircunistances as to justify the gnardiail ill i r ~ v c ~ t i n g  his  
nard 's  funds outside of the State. Tie~r i i ig  the er itlmce ~ J I  its 
and as  a nliole, n c  think tlic cast, ivns properly sublriittcd to the jury, 
and they have found for the tlefenda~lts. 

Ko bcnefit would he derived from detai l i~lg the testimony of the 
several nitncsses, as the chief questioll is nhctller i t  is suffic.ient to be 
submitted to the jury, and n e  think it is. There i~ certainly more than 
a scintilla of evidence to support the defendants' position. 

W e  harp  disco~ered no ruling or action on the part  of the trial court 
which we apprehend should be held for reversible error. Hence, the 
rerdict and judgment as rendered will be upheld. 

S o  error. 

STATE v. WIL1,IARI PRESLET. 

(Filed 10 September, 1921.) 

APPEAL by defendant from Bond, J., at  March Term, 1924, of 
E D ~ E C O ~ I B E .  

Criminal prosecution, tried upon a  arrant charging the defendant 
with manufacturing spirituous liquors and with aiding and abetting 
in  their manufacture, contrary to the statutes in such cases made and 
prorided, etc. 

From an adverse verdict, and judgment pronounced thereon, the 
defendant appeals. 

Attorney-General illanning and Assistant dttor7zey-General Sash  for 
the State. 

James P. Bunn and Lyn  Bond for defendant. 

PER CURIAM. There was ample evidence to carry the case to the  
jury. The  exception based on the court's refusal to grant  the defendant's 
motion for dismissal of the action or for judgment as of nonsuit, made 
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first at the close of the State's el ide~lce, and rcnowd at t 1 1 ~  close of 
all thc evidence, must be overruled. 

The remaining exceptions relating to the admission of certain evidellcc 
are fully met by what was said in S. z'. Grouse, 182 S. C.,  833. 

The record presents no new or novel point of law, not heretofore sct- 
tled by our decisions on the subject. The trial and judgment must be 
upheld. 

No error. 

(Filed 17 September, 1924.) 

APPEAL by plaintiff from Barnhill,  J., at chambers in Rocky Xount, 
26 July, 1924, from MARTIN. 

Civil action to restrain the defendants from proceedin,% under execu- 
tion and supplemental proceedings on judgment rendered by default 
against plaintiff and in favor of defendants. 

From a judgment dissolving the temporary restraining order, the 
plaintiff appeals. 

Cf.ritcher & Critcher for plaintif. 
Dunning,  Jfoore & Horton for defendants. 

PER CURIAM. Embodied in the judgment rendered herein are the 
following findings of facts : 

"1. The defendants in this cause in April, 1924, instituted an action 
against the plaintiff in this cause in the Recorder's Court of Martin 
County, and the plaintiff herein having failed to answer, judgment mas 
rendered against the plaintiff here for $648. 

"2. That the plaintiff in this cause has not appeared and moved to 
set aside said judgment for excusable neglect or any other cause to  the 
end that he might file answer and set up his counterclaim, although 
one year has not elapsed since the rendition of said judgment. This 
finding is by consent. 

"3. That the defendant has filed answer in this cause denying every 
material allegation in plaintiff's complaint. 

"4. This is an independent action instituted by the plaintiff against 
the defendant upon a cause of action that could have been set up as a 
counterclaim in the suit instituted by the defendant against the plain- 
tiff in the Recorder's Court of Martin County." 
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Upon these, the facts chiefly pertinent, the court being of opinion 
that  the plaintiff was not entitled to injunctive relief, dissolved the 
temporary restraining order previously granted in  the cause. I n  this 
there was no error. Plaintiff has not made out a case calling for 
injunctive relief. 

Affirmed. 

J. B. COLT CO., INC., V. J. S. PROCTOR. 

(Filed 17 September, 1924. ) 

APPEAL by defendant from Bond, J., at  February Term, 1924, of 
NASH. 

Civil action tried upon the following issue: "Is the defendant, 
Proctor, indebted to the plaintiff company, and if so, in what amount?" 
"Yes, $196.35, with interest." 

Judgment on the verdict for plaintiff. Defendant appeals. 

Battle & Winslow, J .  B. Rarnsey  and J .  AT. Alexander  for p l a i n f i f .  
E. B. Grantham for de fendan t .  

PER CURIAX. This i s  a simple action of debt. The  contract between 
the parties was in  writing, and is identical in terms with the instru- 
ment which was construed in Colt v. Turlington, 184 X. C., 137. We  
have found nothing on the record which entitles the defendant to a new 
trial. The verdict and judgment will be upheld. 

No  error. 

C. B. BRANTLEY ET AL. V. G. D. RICKS ET AL. 

(Filed 17 September, 1924.) 

APPEAL by plaintiff from Bond, J., at February Term, 1924, of 
NASH. 

Civil action to recover of the defendant, G. D. Ricks, thr  sum of 
$116.30 for merchandise furnished his tenant, James Crudup, during 
the year 1918, and which i t  is alleged he agreed to assume responsibility 
for its payment. 

The case was commenced in a court of a justice of the peace, and 
tried d e  nozv on appeal to the Superior Court. 

From a verdict arid judgment in favor of defendant, the plaintiff 
appeals. 
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0. B. Moss for plaintiiff. 
Finch & Vaughan and Manning & Manning for defendant. 

PER CURIAM. On a controverted issue of fact, the jury has taken 
the defendant's version of the matter. A careful perusal of the record 
leaves us with the impression that the case has been tried substantially 
in agreement with the law bearing on the subject, and we have dis- 
covered no ruling or action on the part of the trial court, as presented 
by the exceptions, which we apprehend should be held for reversible 
error. The verdict and judgment will be upheld. 

No error. 

ATLANTIC COAST LINE RAILROAD COMPANY v. TOWN OF 
SANFORD ET AL. 

(Filed 24 September, 1924.) 

APPEAL by defendants from Midyette, J., at chambers in Goldsboro, 
4 June, 1924, continuing a restraining order to the final hearing. 
From LEE. 

Charles G. Rose and Hoyle & Hoyle for plaintiff. 
Williams & Williams for defendants. 

ADAMS, J. The plaintiff filed an affidavit that the dl.fendants, pur- 
porting to act by virtue of final assessments against the plaintiff, -had 
advertised certain of its tracks and other property for sale. We have 
held in the preceding case that the alleged assessments were improperly 
made, and it follows that his Honor's judgment should be 

Affirmed. 

FERRIS B. THORSTOS r. W. RASSOM SASDERS, T. C. TOUSG, ASD 

D. W. PARRISH, TRADISG AS THE SASDERS RIOTOR CO. 

(Filed 24 September, 1924.) 

APPEAL by defendants from Lyon, J., at February Special Term, 
1924, of WAYNE. 

Civil action tried upon the following issue: "Are the defendants 
indebted to the plaintiff, if so, what amount? Answer : $400.00." 

Judgment on the verdict in favor of plaintiff. Defendants appeal. 
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D. H. Bland  f o r  plaintiff. 
A. 111. Noble for defendants. 

PER CURIAM. A careful perusal of the record leaves us  with the 
impression that the case has been tried substantially in compliance with 
the law bearing on the  subject; and we have found no action or ruling 
on the part  of the tr ial  court which we apprehend should be held for 
reversible error. 

The  chief contention of the defendants is that  there is a ~ a r i a n c e  
between the cause of action alleged and the one established by the 
proof, but we do not so construe the evidence and the pleadings. 

The rerdict and judgment will be upheld. 
No error. 

STATE v. ELIAS RABIL, ALIAS KID ELLIS. 

(Filed 24 September, 1924.) 

INDICTIIEKT for abandonment, conviction and sentence, at  January  
Term, 1924, of WAYYE. 

Appeal of defendant. Appeal dismissed at  Fall  Term, 1924, of the 
Supreme Court. Motion to reinstate. 

Attorney-General X a n n i n g  and Assistant Attorney-General S a s h  for 
the State .  

TI'. 8. O'B. Robinson for defendant. 

PER CLRIARI. I t  appears from an inspection of the record that  
defelidant was convicted of abandonment at  January  Term, 1924, of 
the Superior Court of Wayne County, and, on conviction, sentenced 
to the county roads on 24 January,  1924, from which said judgnierit 
defendant appealed; that the record of said appeal v a s  not docketed in  
this Court until 4 September, 1924, after commencement of Fall  Term 
of the Court, nor was thcre any proceedings, by \wit of certiorari or 
otherwise, by which the time for docketing said appeal was extended. 
The appeal, therefore, not liaving been brougllt to the next term of the 
Sul~reme Court after tr ial  and sentence had, same was dismissed, on 
motion, in  accordance with Rule 5 of Supreme Court, appertaining to 
appeals; and no valid reason therefor having been made to appear, 
defendant's motion to reinstate is denied. X. v. Farmer,  ante, 243, a i d  
authorities cited. 

Notion to reinstate denied. 
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W. D. THOMAS v. WILL BUTLER ET AI,. 

(Filed 24 September, 1924.) 

APPEAL by defendants from Pittman, J., at November Term,-1923, of 
BERTIE. 

Civil action to recover damages for an alleged trespass, and to 
establish the true dividing line between the lands of plaintiff and 
defendants, adjoining landowners. 

From a verdict and judgment in  favor of plaintiff, the defendants 
appeal, assigning errors. 

Craig & Pritchett for plaintiff. 
Winston & Matthews and Gilliam & Davenport for defendants. 

PER CURIARI. Several serious exceptions are entered on the record, 
but a careful perusal of the whole case confirms us in the belief that 
substantial justice has been done without violence to any legal principal. 
Therefore, the judgment rendered by the Superior Court will be affirmed. 
The appeal presents no new or novel point of law which would seem 
to warrant an extended discussion, or which we apprehend would be 
helpful to the profession. No reversible error having been made to 
appear, the verdict and judgment will be sustained. 

No error. 

A. C .  PRICE ET AL. V. E. hT. RICKS. 

(Filed 24 September, 1924.) 

,IPPEAL by defendant from Lyon, J., at February Special Term, 1924, 
of WAYNE. 

Plaintiffs brought suit to recover a certificate of storage for ten bales 
of cotton in the Cotton Storage Warehouse at Nount Olive, or, if the 
certificate could not be had, for $750, the value of the cotton. The 
~ e r d i c t  was as follows : 

"1. Are the plaintiffs the owners and entitled to the certificate for 
the ten bales of cotton mentioned in the complaint? Answer: 'Yes.' 

"2. What is the value of said ten bales of cotton? Answer : '$750.' " 

W .  S. O'B. Robinson and D. H .  Bland for plaintiffs. 
J .  Faison Thompson and A. W .  Byrd for defendant. 
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PER CURIAM. We are satisfied by inspection of the record that the 
controversy, which involved almost entirely issues of fact, was tried in 
substantial compliance with the law, and that there is no error in  the 
judgment. 

No error. 

CHARLES F. DUNN v. A. W. TAYLOR, SHERIFF OF LENOIR COUNTY. 

(Filed 1 October, 1924.) 

APPEAL by plaintiff from Horton, J., at June Term, 1924, of LENOIR. 

Charles P. Dunn i n  propria persona. 
F. E. Wallace and John G. Dawson for defendant. 

PER CURIAM. This is the fourth appeal in this cause. See 186 N. C., 
251; 187 N. C., 385; 187 N. C., 865. I n  the present appeal it appears 
that the jury found that the land had been redeemed from the tax sale 
in due time by those who had a lien upon or an interest in it, and that 
the law was properly applied to the ~ a r i o u s  questions arising upon the 
evidence. 

We find 
No error. 

IN RE WILL O F  J E R R E  HEKDERSON. 

(Filed 1 October, 1924.) 

APPEAL by propounders from Ilorfon, J., at March Term, 1923, of 
DUPLIN. 

Issue of devisavit vel non, raised by a cayeat to the will of Jerre 
Henderson. Alleged undue influence is tho ground upon which the 
caveat is based. 

From a verdict and judgment in favor of ca~eators  the propounders 
appeal. 

George R. Ward and H .  D. IT'illiarns for caveators. 
0. B. Turner and Stevens, Beasley CE Stevens for propounders. 

PER CURIAM. The trial of this cause reduced itself to a controrersy 
orer an issue of fact vhich the jury alone could determine. 9 careful 
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perusal of the record leaves us with the impression that the issue has 
been tried substantially in agreement with the law bearing on the sub- 
ject, and no ruling or action on the part of the trial (court has been 
discovered by us which we apprehend should be held for legal or 
reversible error. The appeal presents no new or novel point of law not 
heretofore settled by our decisions. The verdict and judgment will be 
u ~ h e l d .  

No error. 

ASA GROOM ET ALS. V. CHARLES F. DUNN. 

(Filed 1 October, 1924.) 

APPEAL by defendant from Allen, J., made at chambers in  LENOIR, 
2 July, 1924. 

Cowper, Whitaker d? Allen for plaintiffs. 
Charles F .  Dunn, in  propria persona. 

PER CURIAM. From a careful examination of the record, we think 
the judgment of the court below was in accordance with law. 

No error. 

MILLARD MIAL v. H. A. UNDERWOOD. 

(Filed 8 October, 1924.) 

APPEAL by defendant from Grady, J., at March Term, 1924, of WAKE. 

J .  W .  Bailey and W .  B. Jones for plaintiff'. 
Willis Smith and R. C.  Yaxwell for defendant. 

PER CVRIBM. A careful examination of the record convinces us that 
this case has been tried in substantial compliance with the law, and 
that sufficient cause for a new trial has not been shown. 

K O  error. 
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FARMERS SUPPLY COMPANY v. ROBERT WILLIAMS. 

(Filed 15 October, 1924.) 

CIVIL ACTION, tried before Aorton, J., and a jury, a t  February Term, 
1924, of LENOIR. 

Plaintiff appealed. 

Rouse d Rouse for plaiatiff. 
Cowper, TYhitaker & Allen for  defendant. 

PER CURIAJI.  We have examined the record and the briefs, and have 
found no error in the trial. 

N o  error. 

P. H. SASSER v. HINER SPECIALTY ,4ND MAKUFACTURIKG 
CORfPAh'T AND C .  ?rT. HIKER. 

(Filed 16 October, 1924.) 

APPEAL by defendants from Daniels, J., a t  February Term, 1924, of 
WAKE. 

Civil action to rescind a stock-subscription contract, the execution 
of which, i t  is  alleged, was induced by fraud,  consisting of false and 
fraudulent representations of the defendant C. N. Hiner, agent of his 
codefendant, and to recover back the moneys paid on said stock sub- 
scription. 

Upon denial of liability, and issues joined, there \\as a verdict and 
judgment for the plaintiff, from which the defendants appeal, assign- 
ing errors. 

Joh la ITT. R i ~ z s d a l e  and ,lIu?.ray A l l e n  for p l a i n t i f .  
C .  3. Gosney  for clefendants. 

PER Crr~raar.  The  controversy on trial narrowed itself principally 
to issues of facts, wliicll the jury alone could cletcrinine. l'lic vliicf 
assignment of error, or the one most strongly urgccl on thc argument 
and in the brief, is the csccytiou directed to the rcfui:d of the court to 
grant  thc defendants' motion for judgnlcnt as of nonsuit, m a l e  first a t  
the close of plaintiff's ex ideilce and renewed at the close of all the evi- 
dence. Viewing the eritlence in  its most farorable light for tlic plain- 
tiff, thc accepted position on a niotion of this kind, n e  think tho tr ial  
court was justified in  submitting the case to the jury, and that the 
verdict is  fully warranted thereby. 
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No benefit would be derived from detailing the testimony of the 
several witnesses, as the only material question before u,3 is whether i t  
is sufficient to carry the case to the jury, and we think i t  is. 

The verdict and judgment will be upheld. 
No error. 

J. W. FRETWELL v. GILMERS, INCORPORATEI). 

(Filed 15 October, 1924.) 

APPEAL by defendant from Culvert, J., and a jury, at  October Term, 
1923, of WAKE. 

Winston  & Brassfield for plaintiff. 
J .  Crawford Biggs and Ratcliff & Hudson for defendant. 

PER CURIAM. From a careful inspection of the record, we can find 
no reversible or prejudicial error. 

The judgment must stand. 
No error. 

IN RE WILL O F  MRS. ROWENA ELIZABETH COLLINS. 

(Filed 15 October, 1924.) 

APPEAL by propounders from Nidye t f e ,  J.,  at February Term, 1924, 
of HARNETT. 

Issue of devisavit vel non, raised by a caveat to the will of Rowena 
Elizabeth Collins. Alleged mental incapacity and undue influence are 
the grounds upon which the caveat is based. 

From a verdict and judgment in favor of caveators the propounders 
appeal, assigning errors. 

Marshall T .  Spears, Cl i ford  & Townsend,  and J o h n  R. IIood for 
caveators. 

Young ,  Best & Young ,  Frad i l i n  T .  Duprcc, and Charles Ross for 
propounders. 

PER CURIA~I. Several serious exceptions have been ei~tered on the 
record, but after a careful perusal of the whole case we are confirmed 
in the belief that substantial justice has been done, without violence to 
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any legal principle. Thc.reforc, the verdirt and judgmellt as rendered 
below will be upheld. The appeal prcsmts no new or novel point of 
law which would seem to warrant an extended discussion, or wliicli, we 
apprehend, would be helpful or beneficial to the profession. 

Sufficient merit has not beell shonn to upset the validity of the pro- 
ceeding. 

No error. 

T. H. ALLEN v. JAMES C. DAVIS, APPOISTED ny THE PRESIDENT, USDER 

SECTION 206, TRAXSPORTATIOS ACT OF 1920. 

(Filed 15 October, 1024.) 

APPEAL by plaintiff from C'alcert, J., and a jury, at April Term, 
1924, of C o ~ u x s u s .  

Powell & Lewis and E. R. Bryan for plaintiff.  
Rountree & Carr and L. J .  Poisson for defendant. 

PER CURIAM. The usual issues were submitted to the jury in an 
action for damages for personal injury. The jury, under proper iiistruc- 
tions from the court below, answered the issue, "Was the plaintiff 
injured by the negligence of the defendant, as alleged in the com- 
plaint 1" "No." 

The issue was one of fact to be determined by a jury. They having 
found in favor of the defendant, we do not think the verdict and judg- 
ment should be disturbed. 

No error. 

STATE v. WILLIE DURHAM. 

(Filed 22 October, 1924.) 

APPEAL by defendant from Sinclair, J., at March Term, 1924, of' 
ORANGE. 

Attorney-General Manning and Assistant Attorney-General Nash for 
the State. 

R. 0. Everett and J .  A. Giles f o r  defendant. 
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PER CI-RIAJI: The  defendant was indicted for a violation of the pro- 
hibition law. The assignments of error relate to the judge's refusal to 
dismiss the action as in case of nonsuit and to set aside the verdict. 

H i s  Honor's ruling mas obviously correct. S. v. Sykes, 180 N. C., 
679. 

K O  error. 

(Filed 29 October, 1924.) 

APPEAL by defendant, C. C. Johnson, from Lyon, J., a t  March Special 
Term, 1924, of FORSYTH. 

Criminal prosecution, tried upon an indictment chargiiig the defend- 
ant  with the larceny of an automobile. 

From a n  adverse verdict, and judgment pronounced thereon, the 
defendant appeals, assigning errors. 

Attorney-General Manning and Assistant Attorney-Gefieral Xash for 
the State. 

John D. Slawter, TY. E. Brock, and William Graves f o r  defendant. 

PER CURIAM. The  case on tr ial  narrowed itself to a controverted 
question of fact. W e  are conrinced, from a careful perusal of the 
record, that  the cause has been tried in  substantial compliance with the 
law bearing on the  subject, and no ruling or action on the par t  of the  
tr ial  court has been discovered by us which we apprehend rshould be held 
for reversible or prejudicial error. The exceptions deal almost exclu- 
sively with questions of eridence and motions for dismissal. The  val- 
idity of the tr ial  must be upheld. 

No  error. 

STATE v. MONK ROSE. 

(Filed 29 October, 1924.) 

APPEAL by defendant from Sinclair, J., and a jury, heard at  February 
Term, 1924, of DURHAM. 

Attorney-General Manning and Assidant Attorney-Geni?ral Nash f o ~  
tho State. 

J. W. Barbee f o r  defendant. 
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PER C r ~ ~ a a r .  We hare gone over the record carefully, examined the 
briefs in the case, and can see no error in law. 

I t  was a question of fact for the jury. They have re~ldcretl their 
verdict of "Guilty." We cannot disturb their verdict or the judgment 
of the court below. 

We find 
No error. 

STATE r. JOE EDWARDS. 

(Filed 29 October, 1924.) 

, ~ P P E A L  by defendant from XcElroy, J.,  at ,lugust Terni, 1924, of 
ROCKIXGHA~I. 

The defendant was charged with having liquor in his possessioii for 
the purpose of sale. H e  was convicted, and from the judgment he 
appealed. 

Attorney-General ;lIanning and Assistant Afforney-General Sash for 
the  State. 

PER CURIAM. We find no error. The trial involved merely an issue 
of fact, which was determined by the verdict. 

N o  error. 

C. hl. SOLES, ADMR., V. ATLASTIC  COAST LINE RAILROAD COMPANY. 

(Filed 5 November, 1924.) 

APPEAL by defendant from Culvert, J., at February Term, 1924, of 
COLUAIBUS. 

Civil action, to recover damages for an alleged negligent injury, 
caused by defendant's wrongful act, and resulting in the death of plain- 
tiff's intestate. 

The usual issues of negligence, contributory negligence and damages 
mere submitted to the jury and answered by them in favor of the plain- 
tiff. Defendant appeals, assigning errors. 

H.  L. Lyon and Tucker & Proctor for plaintiff. 
Rountree & Carr for defendant. 
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PER CURIAJI. This case was before us at a former term (184 N. C., 
283). The first appeal was from a judgment of nonsuit, entered on 
motion of the defendant at the close of plaintiff's evidence, and this 
was reversed by us. We are not now per~&tted to review any question 
which was then decided, as a party who loses in this Court may not 
have his case reheard by a second appeal. Holland v. R R., 143 N. C., 
435. Where a judgment of nomuit has bee11 reversed, and on a second 
trial the plaintiff's evidence is substantially the same as it was on the 
first hearing, the cause should be submitted to the jury, as the former 
decision has become the law of the case, so far as the question of non- 
suit is concerned. Ray v. Veneer Co., ante, 414. 

The exceptions relating to the question of assumption of risk are not 
materially different from those presented in Cobia v. R. R., ante, 487, 
and they are controlled by what is said in that case. I t  would only be 
a work of supererogation to repeat here what was said there. See, also, 
Reed v. Director-General, 258 U.  S., 92. 

We hare found no roxyersible error on the record, and hence the 
validity of the trial must be sustained. 

No error. 

W. J. L E W I S  v. ATLANTIC COAST L I K E  RAILROAD COhIPAh'Y. 

(Fi led  5 November, 1924.) 

APPEAL by plaintiff from Grady, J., at Sovember Term, 1923, of 
ONSLOTV. 

Nere E. Day and Wm'ght & Stevens for plaintiff 
Rountree & Carr for defendant. 

PER CURIAM. This was an appeal by plaintiff from a judgment of 
nonsuit. The motion to nonsuit admits the truth of plaintiff's evidence 
in the light most favorable to plaintiff. From a careful reading of the 
evidence in this case, we think there was sufficient evidence to be sub- 
mitted to a jury. There is no new principle of law involved. I t  is a 
question, as appears from the record, of fact for a jury to determine. 

The judgment in  the court below is 
Reversed. 
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ALUMIR-unr Co. v. STOKE; F'INANCE CO. 2). COTTOX MILLS  CO 

CONTINEKTAL ALUBIINUM COhfPANP F. F. C. & J. J. STONE. 

(Filed 5 Korember, 1924.) 

APPEAL by defendants from Sinclair, J., at March Term, 1924, of 
DURHAM. 

Civil action, to recover damages for an alleged breach of contract 
arising out of the sale by the plaintiff to the defendants of certain 
goods, mares and merchandise. 

From a verdict and judgment in favor of plaintiff the defendants 
appeal, assigning errors. 

R. H .  Sykes for plaintiff. 
J .  IV. Barbee for defendants. 

PER CURIAIII. A careful perusal of the present record leaves us with 
the impression that the case has been tried substantially in agreement 
with the law bearing on the subject, and that the validity of the trial 
should be sustained. A11 matters in dispute have been settled by the 
verdict, and no action or ruling on the part of the trial court has been 
discovered by us which we apprehend should he held for reversible 
error. The court's charge on the burden of proof is supported by the 
case of Tobwco Growers Assn. v. Xass, 187 N. C., 421. 

The verdict and judgment will be upheld. 
No error. 

MANUFACTURERS FINANCE COMPANY AND SUPERIOR MOTOR 
TRUCK COMPANY v. AMAZON COTTON MILLS COMPANY AND 
R. E. ZIMMERhIAN. 

(Filed 12 November, 1924.) 

APPEAL by Amazon Cotton Mills Company from Bryson, J., and a 
jury, at  July Term, 1924, of DAVIDSON. 

Brooks, Parker & Smith for plaintiffs. 
Raper & Raper and H .  R. Icyser for defendants. 

PER CURIAM. This case has been in this Court twice before-Finance 
Co. v. Cotton Mills Co., 182 N .  C., p. 408, and Finance Co. v. Cotton 
Mills Co., 187 N .  C., p. 233. 

I n  the latter case we said: "We think, from the facts and circum- 
stances of this case, and the view we take, that the evidence above set 
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forth, which v a s  excluded, and like evidence as appears from the record, 
there was error, and on another trial the evidence should be held com- 
petent." 

Fram a careful reading of the record and briefs, and considering the 
exceptions and assignments of error, we think the case was substantially 
tried out in accordance with the opinion heretofore rendered. The 
material issue submitted to the jury was, "Did the Manufacturers 
Finance Company purchase said note and contract, retaining title to 
the motor truck herein sued for. from the Superior Xotor Truck Com- 
pany, for yalue and before maturity, in good faith and in due course 
of business, without notice of the claim or equity of the Amazon Cotto11 
Mills, as alleged in the complaint?" The jury answered this issue 
"Yes." This was a question of fact. We can see no prejudicial or 
reversible error. 

No error. 

L. E. MILLER v. ACORN REFINIKG COMPANY I:T AL. 

(Filed 12 November, 1924.) 

APPEAL by defendant from Lane, J., at May Term, 1924, of 
DA~IDSOX. 

Civil action, to recover balance due on salary, or w,lges, it being 
alleged that plaintiff was employed by the defendant to ~ e n d e r  certain 
services in connection with the sale of its products in North Carolina. 

From a verdict and judgment for the plaintiff in  the sum of $187.00, 
the defendant appeals. 

Phillips & Bower for plaintiff. 
Walser & Walser and 2. I. Walser for defendant. 

PER CURIAM. The first assignment of error is as follows : "Excep- 
tions 1 to 16, inclusive, relate to the introduction of evidence. (R., pp. 
6 to 14, inclusive.)" And the third assignment of error is of the same 
tenor. We are precluded from considering these exceptions, as they do 
not comply with the rules of practice prescribed for the presentation 
of exceptions on appeal. Rules are of no value unless they are to be 
observed uniformly and without exception, in the absence of some valid 
reason therefor. Leonard v. Davis, 187 N. C., 471. 

The defendant's motion for judgment as of nonsuit, made at  the 
close of plaintiff's evidence, was properly overruled. 

The verdict and judgment will be upheld. 
No error. 
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J. 1:. RAY v. hfRS. A. D. ROSS. 

(Filed 12 Sovember,  1024.) 

AIJIJEIL by plni~itiff from iY~nt lu i r ,  J . ,  at March Tcrni, 1024, of 
Dl-RH.~I .  

Brogdeu, Rcucle d Bvyant  f o ~  p l a i n t i f .  
R. II. S y k e s  for defendant. 

PER CURIBX. This was a11 appcal from a judgnlc~it of nonsuit in 
the court below. From the evidencc set out ill the record, take11 in a 
light most favorable to plaintiff, we think tlie cast slioulcl haxe been 
submitted to a jury. The evidence excluded was competent. 

We think the case is goverlled by the pril~ciplc laid down in Taylor  v. 
Lee, 187 K. C., p. 393. 

For the reasons given, tlie judgmelit must be 
Reversed. 

A. J. CHESSON v. S. L. LYNCH AND J. P. LYNCH. 

(Filed 12 Xovember, 1924.) 

APPEAL by defendants from I I o r f o n ,  J., and a jury, at February 
Term, 1924, of LESOIR. 

Rouse & Rouse, and S h a w ,  Jones & J o n ~ s ,  and Cowper,  W h i t a k e r  & 
Allen for p l a i n t i f .  

George 41. Lindsay and 0. H.  Guion for defendants. 

PER CURIARI. When this case was here before (186 N. C., p. 6 2 5 )  
me said: "The nonsuit as to J. P. Lynch will be reversed and the entire 
case remanded for a general new trial." 

The material issue presented to the jury for consideration mas as 
follows : "Did the defendants unlawfully, willfully and wantonly con- 
spire together to injure and injure the plaintiff in his property rights 
and position with the 9. J. Chesson Agricultural Company, as alleged 
in the complaint 2" The jury answered this issue "Yes." 

We have examined the record carefully, and the exceptions and 
assignments of error. We have heard the arguments of counsel and 
examined their briefs, but can find no prejudicial or reversible error. 

The defendants' assignments of error were: 
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"The defendants assign as error tlie refusal of the co-urt to nonsuit 
the plaintiffs upon the grounds that upon the entire e~ridence in the 
case the  lai in tiff was not entitled to maintain the action set out in the 
complaint against the defendants. 

"For that his Honor declined to set aside tlie verdict of the jury, for 
that as a matter of law the jury was not justified ill snswering the 
issues as found in the record, for that upon the entire e-iidence in the 
case the plaintiff was not entitled to damages upon the cause of action 
appearing in the evidence." 

We think the pleadings and evidence showc~d a good c2use of action. 
The facts were for the jury. They decided against the defendants. We . . 

can find 
No error. 

- -- -- .- - - 

T. C. RUSSELL AXD C. W. RUSSELL, TRADISG -4s DESTON MARBLE 
WORIiS, v. W. E. BOONE, B. I .  HARRISON, L. E. WORICMAN, PllILEA 
HILL,  A. A. ANDERSOK, C. C. CHAKDLER, J. &I. DANIEL, SK., B. E .  
MORRIS, L. C. WOOD, A. A. H I I L ,  A N D  WILSON HILI, .  

(Filed 19 November, 1924.) 

APPEAL by defendants from Lane, J., and a, jury, at February Term, 
1924, of DAYIDSON. 

Phillips & Bower and EIolton & Holton for plaintiffs. 
Raper & Raper, J .  R .  AIcCrary, and J .  111. Durant, Jr., for defend- 

ants. 

PER CURIAM. The following were the issues submitted to the jury, 
and the answers thereto : 

"1. Did the defendants, or either of them, negligently fail to perform 
their duties as directors of the Bank of Denton, as alleged in the com- 
plaint; and, if so, which ones? Answer : 'Yes.' 

"2. I f  so, did the plaintiffs sustain damage thereby, as slleged in the 
complaint ? Answer : 'Yes.' 

"3. What amount are the plaintiffs entitled to recover? Answer: 
'$824.39.' " 

We have examined the record, exceptions, assignments of error, and 
able briefs of the attorneys, and can find no prejudicial or reversible 
error. 

The cause was tried out on the principle laid down in Houston v. 
Thornton, 122 N. C., p. 365. 

We can find 
No error. 
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STATE v. BILL JUDD. 

(Filed 26 November, 1924.) 

APPEAL by defendant from Barnhill,  J., at July  Term, 1924, of 
CHATHAM. 

The defendant was indicted for a violation of the prohibition law. 
There were three counts in the bill, upon which the jury returned a 
general verdict, finding the defendant guilty. Judgment. Appeal by 
defendant. 

Attorney-General Manning and Assistant Attorney-General iVmh for 
the  State.  

A. C. R a y  for defendant. 

ADAMS, J. The defendant moved in this Court for a new trial, on 
the ground of newly discovered evidence; but it has often been held 
that a new trial will not be awarded in a criminal action on this ground. 
S .  E .  Jenkins,  182 N. C., 818. 

There was sufficient evidence to justify the verdict, and the defend- 
ant's motion to dismiss as in case of nonsuit was properly overruled. 
S. v. Carlson, 171 N. C., 823. 

No particular formula is prescribd for the definition of a reasonable 
doubt, and no error is pointed out in his Honor's charge. 

We find 
No error. 

STATE v. A. W. (BUD)  HILTON. 

(Filed 26 Kovember, 1924.) 

.APPEAL by defendant from Long, J., at February Term, 1924, of 
CATAWB.~. 

Criminal prosecution tried upon an indictment charging the defend- 
ant with ~vantonly, willfully and feloniously setting fire to  and burning 
a certain barn, the property of one D. T.  Huss, in riolation of C. S., 
4242. 

From an adverse verdict, :1nd judgment pronounced thereon, the 
defendant appeals, assigning errors. 

Attorney-General Xanning  and alssisfant Attorney-General S a s h  for 
the State. 
W. C. Xezcland and Wilson 1T'arlick for defendant. 
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PEE CURIAM. The only material exceptions presented on the record 
are the ones directed to the refusal of the trial court to grant the 
defendant's motion for dismissal of the action or for judgment as of 
nonsuit, made under C. S., 4643, after the State had produced its 
evidence and reated its case, and again at  the close of all the evidence. 
S. v. Killian, 173 N. C., 792. 

Viewing the evidence in  the light most favorable to the State, the 
accepted position on a motion of this kind, we think the trial court was 
justified i n  submitting the case to the jury, and that the verdict is 
supported by the evidence, though the testimony upon which the defend- 
ant was convicted may not be as convincing to us as it was to the jury. 
However, our inquiry is not directed to the weight of the evidence, but 
to its sufficiency to warrant a verdict. The jury alone may consider its 
credibility. 8. v. Levy, 187 N. C., 581. 

No benefit would be derived from detailinn the testimony of the " 
seve'ral witnesses. as the only question before us is whether it is sufficient " A 

to carry the case to the jury, and we think i t  is. 
The evidence was conflicting; i t  was purely a question of fact; the 

jury has determined the matter against the defendant; we can find no - - 
error in  the trial; the verdict a n d  judgment will be upheld. 

No error. 

J. C. HOLLINGSWORTH v. TOWN O F  MOUST AIRY ET AL. 

(Filed 26 November, 1924.) 

APPEAL by plaintiff from Lyon, J., at April Term, 1934, of SURRY. 
Civil action to restrain the sale of plaintiff's property for the non- 

payment of a street assessment, made and levied against said property 
for the improvement and paving of a street in  the town of Mount Airy. 

From a judgment dissolving the temporary restraining order pre- 
viously entered in the cause, plaintiff appeals. 

J .  11. Folger for plaintiff. 
E .  C.  Bivens for defendant. 

PER CERIAM. ,111 the questions presented and raised on this appeaI 
were considered by us and determined against the plaintiff's position 
in the case of l'arboro u.  Forbes, 135 S. C., 59. The judgment must 
be affirmed on authority of that case. 

Affirmed. 
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R. T. HEATON AND D. F. MEHAFFEY V. S. J. CALHOUN 
AND G.  I. CALHOUN. 

(Filed 19 December, 1924.) 

APPEAL by defendant, G. I. Calhoun, from R a y ,  J., and a jury, 
August Term, 1924, of CHEROKEE. 

D. H.  Ti l l e t t  and D. W i t h e m p o o n  f o r  plaintiffs. 
Moody  & N o o d y  for defendant .  

PER CURIAM. We have heard the arguments of counsel on both sides 
in  this case, and read carefully the record and briefs. We  think it was 
a question of fact for the jury to determine. We  can find no re~~ers ib le  
or prejudicial error. 

No error. 

H. H. TABOR ET AL. v. W. A. BURXETT ET AL. 

(Filed 19 December, 1924.) 

APPEAL by pIaintiffs from ~ l i c E l r o y ,  J., at  April Term, 1924, of 
 COX. 

Civil action in  ejectment and to recover damages for wrongful 
possession. 

From a verdict and judgnlent in favor of defendants, the plaintiffs 
appeal. 

T .  J .  Johnson  and A. TIT. H o r n  for plaintifis. 
R a y  d Ray and  R. D. Sisk fo r  clefendants. 

PER Cr-~ranr .  Plaintiffs i n  lzrnlne lodge a motion for a. new trial 
upon the grourid of newly discovered e\ido~ice. I t  is alleged that the 
infor~ilation, which plaintiffs consider r i ta l  and iinportal~t to their 
cause, came to their n t t e ~ ~ t i o n  after tlie adjournment of the tern1 of 
court at  which the case m s  tried, and after the appeal was doclic3tecl 
here. Allen v. Qood ing ,  174 S. C., 271. The showing made by plaintiffs 
in this respect seems to meet the requirements laitl down in Johnson c. 
R. R., 163 S. C., p. 453, for the granting of new trials upon the grourid 
of newly discorered euidence. Upon this ground, the cause will be 
remanded for another hearing. 

S e w  trial. 
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F. L. DUVALL v. P. 0. ELLIOTT ET AL. 

(Filed 19 December, 1924.) 

APPEAL by defendants from Ray, J., at July  Term, 1924, of SWAIN. 
Civil action in ejectment and to recover damages for wrongful 

possession. 
From a verdict and judgment in faror of plaintiff, the defendants 

appeal, assigning errors. 

8. W .  Black for plaintiff. 
Dillard & Hill for defendants. 

PER CURIAM. Appellants' exceptive assignments of error relate 
chiefly to questions of evidence and to portions of the charge. A careful 
perusal of the record leaves us with tho impression that the cause has 
been tried in  substantial accord with the decisions bearing upon the 
questions involved. The case presents no new matter which would seem 
to warrant an extended discussion, or which we apprehend would be 
helpful or beneficial to the profession. We are of opinion that the 
errors assigned should be resolved in favor of the validity of the trial. 
The verdict and judgment will be upheld. 

K O  error. 

JOHN TVHITT v. R. G. RAND AKD J O H N  WARD,  TRADISG AS RAND 6r 
W A R D  CONSTRUCTION CO. 

(Filed 19 December, 1024.) 

APPEAL by defendant from ilIcElroy, J., at October Term, 1924, of 
Man~sos .  

Civil action tried upon the following issues: 
"1. Was the plaintiff injured by the negligence of the defendant, as 

alleged in the complaint? A. 'Yes.' 
"2. Did the plaintiff assume the risk of being injured, as alleged in 

the answer ? A. 'No.' 
"3. What damages, if any, is the plaintiff entitled to recover? A. 

'$2,500.00.' )' 
Judgment on the verdict for plaintiff. Defendant appeals. 

Geo. M .  Pritchard for plaintiff. 
J .  Coleman Ramsey and Harkins & V a n  Win.kle for defendant. 
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PER CURIAM. This case was before us at  a former term, 187 N. C., 
805. On the first appeal a new trial was granted for error in the charge. 
The question of nonsuit was presented and passed upon at that time. 
The plaintiff's evidence being substantially the same as it was on the 
first hearing, the case was properly submitted to the jury, as the former 
decision had become the law of the case so far  as the question of nonsuit 
was concerned. Ray o. Veneer Co., ante, 414. 

,4 careful perusal of the record leaves us with the impression that 
the case has been tried substantially in agreement with the principles 
of law applicable, and we have discovered no ruling or action on the 
part of the trial court which we apprehend should be held for reversible 
error. 

The verdict and judgment will be upheld. 
No error. 

CASES FILED WITHOUT WRITTEN O P I N I O N S  

Dickens v. Roanoke Development Co. (96)  

Harrison Tholesale Co. v. Marrow. ( 6 5 )  

Hill v. West. (222) 

Riley v. Kearney. (337) 

State v. Reed. (380) 



APPEALS FROM SUPREME COURT OF NORTH CAROLINA 

IN THE SUPREME COURT OF THE UNITED STATES 

OCTOBER TERM, 1922 

American Trust Company, Plaintiff in Error, v. McNinoh. Dismissed 
for want of jurisdiction, on 5 March, 1923. 

Farmers and Merchants Bank of Monroe, Petitioner, v. Federal Reserve 
Bank of Richmond, Va. Reversed, 11 June, 1923. 

Norfolk Southern Railroad Company, Petitioner, v. Gordon. Petition 
denied, 12 March, 1923. 

OCTOBER TERM, 1923 

Southern Express Company, Petitioner, v. Parke-Crar~er Company. 
Petition denied, on 7 January, 1924. 

Davis, Director General, Petitioner, v. Barbee. Petition denied, 10 
March, 1924. 

Greensboro Warehouse and Storage Company, Petitioner, v. Davis, 
Director General. Petition denied, 14 April, 1923. 

OCTOBER TERM, 1924 

Southern Railway Company, Plaintiff in Error, v. City of Durham. 
Pending. 

Yadkin Railroad Company, Petitioner, v. Sigmon. Per~cling. 

Seaboard Air Line Railway Company, Plaintiff in Error, v. Belshe. 
Pending. 

Rhode Island Hospital Trust Company, Executor, Plaintiff in Error, v. 
Doughton, Commissioner of Revenue of North Carolina. Pending. 



APPLICATION FOR LICENSE TO PRACTICE LAW 

1. Applicants for license to practice law will be examined on the last Mon- 
day in January and the Monday preceding the last Monday in August of each 
year, and a t  no other time. Examiuation will be in writing. 

2. Applicants must have attained the age of twenty-one years and must 
have studied : 

Blackstone's Commentaries as  contained in Vol. 1 of Ewell's Essentials of 
the Law ; 

Bispham's Equity ; 
Vol. 1, Consolidated Statutes of N. C .  (1919) ; 
Constitution of North Carolina ; 
Constitution of the United States ; 
Creasy's English Constitution ; 
Shars\vood's Legal Ethics ; 
Sheppard's Constitutional Text-book ; 
Cooley's Principles of Constitutional Law ; 
Also some approved text-book on each of the following subjects: 
Agency, Bailments, Carriers, Contracts, Corporations, Evidence, Executors, 

Negotiable Instruments, Partnership, Real Property, and Sales. 
Applicants for license to practice law in North Carolina must have con- 

tiuuously studied law for two years a t  least, and shall, thirty days before 
the day of examination, notify the Clerk of tlie Supreme Court of the 
applicant's iritention to uudergo the examinatiou of applicants for license to 
practice law, such notice to be give11 by the use of a blank form to be 
furnished by the Clerk or1 request of the applicant. The applicant shall file 
nit11 the Clerk a certificate of his good moral character sigued by two 
members of the bar who are practiciug attorneys in the Supreme Court. 

The a p ~ ~ l i c a n t  shall also file, KOT LATER THAN KOON OF' TUESDAY 
preceding tlie clay of examination, a certificate of the dean of a law school 
or a certificate of a member of the bar of this Court that the al)plicant has 
studied law under liis instruction or to his knowledge or satisfaction, for 
t\vo years, and that upon an examination by such instructor the applicant 
has been found competent and proficient in said course. Such certificate, 
while indispeusable, will not be regarded as  coriclusive evidence of proficiency. 

An al)plicalit I.'I<OJI ASOTHER STATE way file a certific:~tr of good moral 
character signed by any Judicial or Executive State oficcr of the State from 
whiclh the applicant comcs, but such certificate must he attested by a notary 
public or some person authorized to make such attestation. An applicant 
wlio has been lic~nsetl to practice law in anotl~er State, but \vho  doc^ not 
conlc \vithin tlic requircmcslrts of the Comity Act, may file. ill licu of the 
certificate of proficiclicy, tlie la\v license issued to hiln, and such licc~lise 
will be later returned to him. 

3. Each ayplicant shall deposit with thc Clerk a sun1 of money sulliciclit 
to pay the license fee before he shall he examined, aud if upon csnnnin:~tion 
he shall fail to eutitle himself to receive a liccnsc, the money will bc returned 
to him. The amount required is $23.50, twenty dollars of \vhich is the tax 
prescribed by statute, $1.50 registration fee, and $2.00 due priutcrs for the 
parchment uyon which certificates of license are  issucd. This del~osit must 
be made in moncy, by postoffice money order or cashier's checlr. l l i e  nppli- 
cant's personal check will be received only when properly certified. 
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The above requirements apply also to lawyers from other States wishing 
to locate and engage in the practice here except those who can meet the 
requirements of Chapter 44, Public Laws of Extra Session 1920. The applicant 
must file certificate of proficiency, certificate of moral character and make 
deposit required not later than noon of Tuesday preceding day of examination, 
either by mail or in person. 

CHAPTER 44, PUBLIC Laws OF THE EXTRA SESSION OF 1920. 

AN ACT TO AMEND CHAPTER 5 O F  T H E  CONSOLIDATED STATUTES, 
RELATING TO APPLICANTS FOR LICENSE TO PRAC'PICE LAW. 

The Genera2 Assembly of Sor th  Carolina do enact: 
SECTION 1. That  section one of chapter five, entitled "Attorneys a t  Law," 

of the Consolidated Statutes be and the same is  amended by adding a t  the 
end of said section the following: "Prooided, howeve?-, any person duly 
licensed to practice law in another state may be licensed to practice law in 
this State without examination, if attorneys who are license13 in this State 
may be licensed without examination in the state from which he comes, upon 
said applicant furnishing to the Supreme Court a certificate from a member 
of the court of last resort of such state that  he is duly licensed to practice 
lam therein, and that he has been actively engaged in the practice of law 
for five years or more, and is  of good moral character and a proper person to 
be licensed to practice law, together with a certificate from two practicing 
nttorrieys of such state, practicing in said court of last resort, as  to the 
applicant's good moral character, whose signatures shall be 3ttestetl by the 
clerk of said court, and upon said applicant satisfying the coLrt that he is a 
bona fide resident and citizen of Korth Carolina, or intends immediately to 
become such: Procided further, that said applicant shall be required to 
deposit with the Clerk of the Supreme Court the same amount required of 
applicants who stand the examination." 

SEC. 2. That all laws in conflict with this act are hereby repealed. 
SEC. 3. This act shall be in force from and after its ratification. 
Ratified this 23th day of August, A.D.,  1020. 

The following amendment shall be added to the rulcs 

3%. As a condition precedent to his right to apply for licenw, every npl~li- 
cant for license to practice law in this Stnte, either under the Comity Act or 
by taking the preschribed exnminntion, shall notify the clcslt nf his intc'l~tion 
to becanme an npldicant a t  least thirty days prior to the (10s of t~s:~minntion. 
Immediately u1)on receipt of such notice, the clerk shall furnis l~ saicl xpl)licant 
\\ i t1  I~lnnk forms for his certificates, a s  reynircd hy  Rnlcs 2 ant1 3. 'l'hc ~liuucs 
of those n h o  have thus rifinificd their intention of lwtomillg alq)lic:l~~ts for 
licensc to practice Ir~w shall be opcn to inspcctic~i~ ill the cl(~rb's ot1ic.o clnri~lc 
the thirty-day perior prior to the examination. 

This notice to the cll~rli is not in lieu of, but in addition to, t l ~ e  requircmc~l~ts 
relating to certificates of proficiency ant1 good 111or:ll character: nnd n u  to 
these, the time for filing snmc shall be chanqcd flSom "not 1:itcs t11:11r 11oo11 of 
Friday preceding thc day of examination" to "not latcr than n,wn of TucWa?. 
preceding the day of examination." 



PRESENTATION OF THE PORTRAIT 

OF THE LATE CHIEF JUSTICE OF THE 

SUPREME COURT 

WALTER CLARK 
BY THE 

H O N O R A B L E  J A M E S  A. L O C K H A R T  

OCTOBER 28TH. 1924 

X a y  it Please t h e  Court: Conlmissioned by the family of the late 
CHIEF JVSTICE W A L T ~ R  CLARK, I herewith present a portrait of that 
distinguished jurist, that his likcness upon these walls may constitute 
a perpetual and visible memorial of his ~ i r t u e s  and achie~ements. The 
late Cyrus Watson said that the average North Carolinian slept sounder 
because he knew that WALTER CLARK stood guard at the outer door of 
the temple of justice, and it is fitting that his image should look down 
upon the labors of those who succeed him in his exalted duties. 

WALTER CLARK was born 19 August, 18-16, on the plantation of liis 
father, in Halifax County, N. C. The son of Gen. David Clark, the 
only general officer called into the service of the Confederate States 
from the State troops of North Carolina, and his wife, Anna Maria 
Thorne, he inherited the strong physical and mental characteristics of 
a pure British stock who had been for four generations transplanted to 
Carolina soil. His early youth was spent upon the rast plantation 
which had been the property of his ancestors for many generations, 
amid surroundings now gone, but which tended to develop qualities of 
leadership and habits of command almost from infancy. H e  here 
learned to fear God, revere womanhood, and respect the rights of his 
fellow-man. 

I n  the fall of 1860 he entered Tew Military School, at  Hillsboro, 
N. C., and was engaged in his academic and military training when 
North Carolina seceded from the Union and became a party to the War 
Between the States. H e  deemed it his duty to answer the call to arms 
and entered the service in May, 1861, at the age of 14, being appointed 
lieutenant and drill master by the Governor, and was attached to Petti- 
grew's 22d N. C. Regiment, went with it in August, 1861, to Virginia, 
and served on the Potomac, where it supported the land batteries at  
Evansport; 1st August, 1862, was appointed adjutant and first lieu- 
tenant of the 35th N. C. Regiment, commanded by Col. Matt. W. 
Ransom (afterwards United States Senator); was in hearing of the 
guns, but not engaged at the battle of Second Manassas; served in the 
first Maryland campaign; was at  the capture of Harper's Ferry, 15th 
September, and at the battle of Sharpsburg, Md., 17th September, 
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where lie was woui~ded, a i d  was at  the battle of Fredericltsburg, where 
his command was stationed on Marye's Heights, and drove back in 
several successive charges Maghcr's Ir ish Brigade and otkler comniands 
in Franklin's Corps. Ransom's Brigade being ordered back to North 
Carolina in  1863, he resigiicd and went to the University about Sep- 
tember 1st of that year a i d  joined the senior class; g r a d u ~ t e d  2d Julie, 
1864, with the first lio~ior, and the ncxt day, 3d Julie, was elected 
major of 6th Battalion (five companies), N. C. Junior lirserves. On 
Ju ly  4th was electcd lieutenant-colonel of the 70th X. C. Regiment 
(1st Junior Reserves), at  the  age of 17, being the youngest officer of 
that rank in  either army. Commanded the post at  Williamston, K. C., 
in face of the enemy in the fall of 1864, conmanding fire companies 
of the infantry;  was in tho battle of Fort  Branch, Christmas, 1864, 
when the enemy fleet was driven back; was at the  battle of Southwest 
Creek, below Kinston, 2d March, 1865, and at  Bentonville in  the  three- 
days battle, 19-21 March, 1865, when Johnson repulsed Sherman's army, 
and on the second and third days con~manded the skilmish line of 
Nethercutt's Brigade, Hoke's Division; was on the retreat from Smith- 
field to High Point, and at  the latter place was paroled with the army 
on 2d May, 1865-more than three weeks after Lee surrendered. Hi s  
diligence commanded the approbation of his superiors; his courage drew 
the affection of those under him. H i s  military service developed his 
inherent aptitude for leadership and command, and seeirg nlen tested 
by the red fires of battle impressed him with the great t ru th  that real 
merit, courage, and patriotism are.confined to no rank, caste, or set of 
men. The necessities of such arduous service gave to  him the systematic 
habits which largely contributed to his ability to perform his unparal- 
leled labors and the courage to face any situation which might arise. 
H e  saw men tested in  the fiery crucible, and learned that  the intelli- 
gence, character, courage and patriotism of h'orth Carolinians can be 
relied upon. The confidence in his fellow-man he  there acquired he 
never lost, and throughout his subsequent career his speec'les and writ- 
ings demonstrated his fai th that  people can be trusted, and, while they 
are  hard to drive, if courageously and intelligently led, no man will 
regret the confidence he  reposes i n  the masses of men. 

I n  1867 h e  received the  degree of A.M. from the Vniveri3ity of North 
Carolina, later serving as trustee of this institution for many years, and 
always evincing an  active interest in its welfare and progress. Entering 
Columbian Law School, Washington, D. C., he was graduated in  1867, 
and in  the same year licensed to practice law. I n  early life h e  joined 
the Methodist Episcopal Church, South, and continued as, a consistent 
member and active worker during his entire life. The  influence of Wes- 
ley's disapprobation of the waste of time on frivolous amusements bore 
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its impress upon his character, restricting his activities to that which 
was useful, p r e l e ~ ~ t i n g  the dissipation of energy and converting work 
into recreation. S o  man believed more firmly that  a change of labor 
was the truest rest, and no mall more nearly practised his beliefs. H e  
was a delegate to the General Conference of his church at  St. Louis in 
1890, arid again at  Memphis in  189-1, and was instrumental in procur- 
ing the transfers to the Korth Carolina Conference of those parts of the 
State which had formerly been embraced in the Holston and Virginia 
conferences. I n  1881 he  was a delegate to the Eccumenical Council of 
all the Methodist churches in  the world, a t  London. At  this time he 
t r a d e d  extensively in Europe, observing closely the laws, customs and 
social and economic conditioris of the peoples in other lands. 

At all times keeping an  open mind, unprejudiced by ancient custom 
or  early environment, his obser~atiorls broadened his knowledge and 
increased his understanding of the problems of civilization and the 
remedies to be applied for its evils. H e  saw at  first hand the experi- 
ments being tried by the different nations of the earth, and the results 
of these experiments. A tour of Mexico in 1899, and numerous trips 
throughout America and Canada, served a similar purpose in the devel- 
opment of his character and learning. 

Admitted to the bar in  1867, lie located at  Scotland Seck,  Halifax 
County. Nor was the prophet without honor in his own country. The 
people of that section realized his ability and his devotion to the mat- 
ters committed to his care, and within a short time he  had developed 
a n  extensive business in that and neighboring counties. I n  1872 he 
removed to Halifax, but his training .and abilities were such as to 
broaden his horizon, and no pent-up Ithica could restrain his talents. 
H e  removed to Raleigh, N. C., in November, 1873, and there engaged 
i n  the general practise of law. His  reputation had preceded him, and 
there was no dreary wait for clients, but business of important character 
was a t  once directed to his office, and until his elevation to the bench 
his services as advocate and counselor were in constant demand. 

I n  addition, he was a director and general counsel for several rail- 
roads, the last being the Raleigh and Gaston and the Raleigh and 
Augusta railroads, the stem from which the present Seaboard Air  Line 
system sprung. During this time h e  engaged extensively in  newspaper 
work, directing the editorial policy of the Raleigh Sews.  This was an  
era when a prostrate people were the prey to the avarice and corruptioll 
of enemies from abroad and traitors from within. WALTER CLARK, 
from his training and sacrifice, had learned to love his State and its 
people with a devotion as clear-sighted as i t  was strong, and as intelli- 
gent as i t  was ardent. H i s  journalistic work was merciless, unsparing, 
and overwhelming in its cold, logical, and indiscriminate exposure of 
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the acts of the exploiters. By nature he was fearless. By his early 
training he was awed by no man. By his military service it had been 
burned into his mind that all men, in their rights and b2fore the law, 
were equal; and when he discovered that a wrong was 3eing done or 
attempted against the people of the State, wealth, so1:ial standing, 
political power and personal friendship were alike useless as shields 
against his editorial shafts. To the last he frequently a rd  strenuously 
urged his views tlirough the press where he saw a public injury threat- 
ened or an unjust policy about to be pursued. 

January 25, 1874, lie was happily married to Miss Susan Washington 
Graham, the daughter of TVilliam A. Graham, former GOT ernor, United 
States Senator, and Secretary of the S a r y .  For half (I, century his 
home in Raleigh was a center of cultured Southern hospitality, and he 
was never too busy to devote time to the entertainment a i d  information 
of his friends who might call for the sake of spending I time in his 
company. Realizing that the old South had passed, in an industrial 
sense, he sought to hold on to the spiritual and intellecti~al old South 
and apply to the new industrial era the principles and ideals of the 
firmness, chivalry, and justice which had bem the glory of a passing 
age. Nr .  Jefferson constituted the model for his life; and, thoroughly 
imbued with Jefferson's democratic ideals, he, like Jeffenjon, informed 
himself on each current subject, whether in agriculture, commerce, 
manufacturing, or finance; and in  the solution of the 7:arious grave 
problems which presented themselves in the different fields of human 
endeavor, he brought to bear a judgment informed by a most extensive 
study of the history of the actions of men in former times, realizing 
that there is no sure guide to determine the result of our action, except 
a record of the results of similar actions under circumstarlces as nearly 
similar as it is possible to discover. H e  approached each subject with 
an open mind, seeking after the discovery of the truth. Disregarding 
forms and prejudices, he went straight to the heart of the question, dis- 
secting the most intricate problems with the careful skill of the expert 
surgeon. 

Acquiring by inheritance and purchase a large plantation in Halifax 
County, he directed and managed its operation with a marked degree 
of success, constantly improving agricultural methods, and each gear 
making the land which ministered to his wants richer rather than 
poorer by reason of his ownership. 

These had been his trainings and contacts with men and their prob- 
lems when Governor Scales appointed him judge of the Superior Courts, 
to take effect April 15, 1885, a position to which he was elected in 
November, 1886, and in which he continued until his elevation to the 
Supreme Court bench. I n  the administration of the duties of judge of 
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the Superior Courts he inaugurated a new era in efficiency in the admin- 
istration of nisi prius trials. H e  established the rule that courts should 
open on time. Witnesses, jurors, lawyers, and court officials must be 
present in the courtroom. No action or proceeding should be delayed 
to suit the convenience or whim of individuals who considered their 
personal affairs more important than the administration of justice. 
Clocks vere installed in courtrooms. and court ran by the clock. A firm 
believer in strict justice, technicalities met short shrift, and violators 
of the criminal law sought in vain a loophole to escape the consequences 
of their acts. 

Physically a man of handsome and commanding presence, 5 feet 
7v2 inches in height, with large head, firm chin, brilliant dark grey eyes, 
mith the curl of humor at their corners and the penetrating quality 
which seems to see through sham and detect deception; with deep chest 
and firm, well-cared-for body; neat in his attire-his appearance upon 
the bench impressed bar and laity mith the dignity of the court and the 
solemnity of its session. 

Xoaember 1-1, 1889, he was appointed by Governor Fowl? .lkociate 
Justice of the Supreme Court of North Carolina; elected to fill the 
unexpired term in November, 1890; elected to the full term in 1894; in 
1902, after a vigorous campaign, he was nominated for Chief Justice 
of the Supreme Court of North Carolina by a majority so overwhelm- 
ing that in 1910 and again in 1918 he was nominated without opposi- 
tion. After each of these nominations, he was elected to this position, 
which he held until his death, on May 19, 1924. The late Claude 
Eitchin, in placing his name before the Democratic Convention in 1902, 
dramatically declared, "His worst enemy dare not assert that he has 
been influenced by wealth, awed by power, or swayed by personal friend- 
ship !" I t  is as a Justice and Chief Justice of the Supreme Court that 
JUDGE CLARK will be longest remembered. H e  was, as he once said of 
Judge Ruffin, 

''A man resolved and steady to his trust, 
Inflexible to ill and obstinately just." 

Four years six months and twenty-nine days judge of the Superior 
Courts; twelve years one month and seventeen days Associate Justice, 
and twenty-two years four months and eighteen days Chief Justice of 
the Supreme Court-a total of thirty-nine years one month and four 
days as a judicial officer, of which thirty-four years six months and five 
days were as a member of this Court. His  service was longer than that 
of any other judge, the next being Pearson, twenty-nine years and three 
weeks, and R d n ,  nearly twenty-five y e a r w a c h  for nineteen years 
Chief Justice.. During his long tenure of these positions, which in- 
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cluded one-third the life of this Court, during which more than one-half 
of its opinions mere written, he never missed a session of court and was 
never a moment late. He  systematized the business of the Court-wrote 
the present rules, and so guided its business that it is the only appellate 
court which is habitually up with its work. Here there is no denial of 
justice by delay. H e  wrote more opinions than any other judge of an 
American appellate court has ever written. When the end came, his 
lamps were trimmed, and each opinion assigned him had been written 
and signed. These opinions were marked by a clear, trenchant style, 
which cut through technicalities and maizes of conflicting precedent, 
going straight to the real core of the case to be decided, and without 
evasion setting forth the real point at issue and app1,ying to it the 
recognized principles of law, equity, and justice. Perhaps the most 
learned man in black-letter law in a generation, his great service to 
North Carolina was in interpreting precedents in accordance with 
modern conditions, and discarding the chaff in order to arrive at the 
kernel. One of his favorite nlaxims was, "He who stick3 in the letter, 
sticks in the bark.'' Another, "Where the reason ceases, the rule itself 
shall cease." And "There is no wrong without a remedy." His ideas 
were progressive, but never destructive. Among the great principles, 
the adoption of which he secured in this State, is the principle laid 
down in Greenlee v. Railroad, 122 K. C., 977, establishing the continu- 
ing liability of railroads for failure to have proper equipments to safe- 
guard their employees; Whitsell v. Railroad,  120 N .  C., 339, which de- 
fined what were proper appliances; Arrowood v. Railroad, 126 N. C., 
632, which required railroads to use proper care for the general public; 
and a long line of cases which recognized that modern industry, being 
differently organized from ancient industry, owed greater obligations 
to those who were in their employ; that he who utilizes complicated 
machinery for his profit must safeguard others againsi injury. No 
man can compute how many lives and limbs such decisions have saved. 
Soon after his elevation to the bench, he seized the bludg~.ons on behalf 
of married women and their property rights. The manifest intention 
of the Constitution of 1868 had been to fully guarantee n-omen's con- 
tractual independence; but even after this Constitution the judges were 
not prepared to accept so complete a revolution in marital relations, 
and had practically annulled this provision. JUDGE CLARK first secured 
a reversal of the doctrine that a man had the right to whip his wife. 
He was the first prominent Southerner to advocate woman's suffrage, 
and the case of Crowell v. Crowell,  180 N.  C., 516, completely removes 
the last vestige of the inequality of women in North Carolina and ful- 
fills JUDGE CLARK'S early prediction, in a dissenting opinion, that the 
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time \\oultl come vlieii norrien noultl not iu any particular be clnssed 
nit l i  i~ifant , ,  idiots,  con^ icts, a d  pcrsons ~ o i z  tempos nzentis. 

IIax ing sprung from Englar~d,  it required long for us to shake 
off all idca of official superiority autl prerogative. W e  had accepted 
tlie idea tliat a ~ ~ u h l i c  office wai ~ ~ r i ~ a t c  property, a i d  in a struggle 
exter~ding o ~ c r  many years tllr C'hief Justice n a s  finally successful ill 
the caso of X i u l  c.  Bllinqlon, 13-1 S. C., 131, in having i t  adopted as 
tlic. policy of North Carolina tliat a public office is n public trust, 
belouging to tlir pcople wlio ga le  it, and tliat 110 marl car1 h n ~ c  private 
l ~ r o p r t y  in that  nhich of right belongs to the nllole body of pcople. 
Our cdurational system had been hamperetl by a dccision that, tliough 
tlie C'onstitution required a four-months school term, yet if circum- 
stances n c r e  such that this could not he obtained nithout exccctling 
another coiistitutional pro\ision that  taxation should not exceed tno- 
thirds of one pcr c w t ,  tlie prorisior~ against higher taxes should be 
first rcgardcd. I t  was largely by reason of the effortr of J n ~ a x  CLARK 
that  our courts adopted the principle that  where there was a conflict 
bet~recn the right of taxpayer and tlie right of a child to receive a 
chance in life, the right of the child should be first regarded, arid to 
this decision is largely due the great educational advancement in North 
Carolina, which in turn  has so promoted all internal iinprovements and 
industrial progress. This was in line with the humane decisions which 
he had rendered exploding the doctrine that  the negligence of the parent 
should be imputed to the child, and holding to strict accountability the 
employers of those of tender years for injuries inflicted upon the little 
ones who aided in  their businesses, and the opinions holding tliat a little 
child, incapable of discretion, could not be guilty of contributory negli- 
gence. T h e  case, Public Service C'ompany v.  Power Company,  179 
S. C., p. 18, laid down the doctrines that  hydro-electric companies were 
subject to regulation by the State, and that  while those who developed 
the resources of the State should be accorded every facility for doing so, 
they should never be permitted to discriminate among their patrons or 
charge unreasonable sums for their service. This  decision removed any 
danger which might exist from consolidation of great plants whose 
services are  necessary in a Sta te  remote from coal, and who without 
restraint would have the power, if they desired to exercise it,  to kill or  
make alive. 

Believing the  human body to be the temple of the spirit and the  sup- 
port of the brain, JUDGE CLARK abhorred whatever detracted from physi- 
cal perfection and the highest degree of physical efficiency. H e  never 
used tobacco or alcohoI in  any form, and consistently rendered opinions 
to carry out the spirit as well as the letter of the laws designed first to 
lessen and then to end the traffic i n  alcoholic liquors. H i s  opinions 
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uniformly placed the rich man's club upon the same lcvcl as the poor 
man's club. The dissenting opinion in S t a f c  I ? .  IJ'al-Xvdclc, 181 N. C., 
p. 621, ended the last ingenuous devices for selling liquor by subtle sub- 
terfuge-in that case, a pretense that it was a cooking extract. 

I f  a person desires to learn something of versatility in qtylc, he 
should study the lofty and tender sentiment in  Fi f zgcra ld  v.  J lanu fac-  
furing Co., 131 N. C., 643, which could only have been writtcn by a 
man who loved children; the  classic^ style in Illiller I:. J la i~L*,  176 S. C., 
1.56; and no humor is more delicious than that in S t a t ( >  v. *Yeal, 120 
N.  C., 617; State v. Good, 130 X. C., 656; and S t a t 2  v. Cox,  153 
N. C., 641. 

His opinions appear in eighty-five ~o lumes  of Korth Carolina Re- 
ports-i. e., 104-188, inclusive, have been quoted with approval and 
praise wherever the English system of jurisprudence prevails, and their 
influence has been and, so long as our civilization entlures, will be - 
toward liberalizing and making more humane the system under which 
we live. These labors incorporated into our jurisprudence the princi- 
ples of progressive humanity, and converted our legal system into a 
living agency for the elevation of mankind. 

Throughout his long service upon the bench he was keenly interested 
in the young members of the bar, and it is not probablcl that there is 
now in the State a lawyer who does not recall with pleasure some act 
of kindness or some words of encouragement and advice from him. 

During his long career upon the Supreme Court bench, Merrimon, 
Shephard, Faircloth, and Furches were Chicf Justices; Avery, Davis, 
Shephard, McRae, Burwell, Furches, Douglas, Montgomery, Cook, Con- 
nor, Walker, Brown, Hoke, Manning, Allen, Stacy, Bdams, and Clark- 
son were Associate Justices-all men of positive convictions, who held 
to firm opinions. The Chief Justice was exceeded by no man in the 
firmness of his convictions and the vigor with which he expressed them, 
but he fought for what he conceived to be good principles, and against 
what he conceived to be bad principles, and such was his tact and con- 
sideration for the opinions of others that he maintained the most cor- 
dial personal relations with his associates, however strongly he might 
differ from their opinions; respecting them, he commanded their respect 
and drew their affections. 

Coke conceived the law to be a procrustean bed and declared, "Judges 
are bound as firmly by precedent as the Roman Deities were supposed 
to be by the decrees of the fates.') CLARK conceived the law to be founded 
upon immutable principles of justice, the application of which to any 
given case should be determined in the light of changed conditions and 
altered customs, that law should develop in  such manner a,3 to keep pace 
with the development of our civilization and be interpreted in the light 



N. C.]  FALL TERM, 1924. 847 

of existing condition, nor should we forever bivouac by the ashes of 
the camp fires of more progressive sciences. "The law is not fossilized. 
I t  is a growth. I t  grows more just with the growing humanity of the 
age and broadens with the process of the suns." The static system of 
Coke was followed by a bloody and devastating revolution. The dynamic 
system of our Chief Justice enables society to smoothly and almost 
imperceptibly pass from one stage of human development to the next 
stage. His  opinions breath a deep sympathy and serve as a strong 
shield to each individual, race, sect, creed, and class, whose rights or 
liberties are threatened or impinged by wealth, power, prejudice, bigotry 
or immemorial custom. H e  might well have exclaimed with Demosthe- 
nes, "I have never preferred the favor of the wealthy to the rights of 
the many." 

H e  edited and issued the Annotated Code of Civil Procedure which 
passed through three editions and annotated one hundred and fifty-four 
volumes rep<ints of North Carolina Reports; was editor of the article 
on Appeal and Error, in Cyc. 

From its founding in 1902, he was active in the work of the State 
Bar Association, attending and taking part in each of its sessions. 

I n  1917 and 1918, he was umpire of the U. S. War and Labor 
Board, devoting great time and care to the preparation of his decisions, 
that in the case of Iron Molders Union, No. 364 (Wheeling W. Va.) - 
versus the Wheeling Mold & Foundry Company, expressing clearly 
his sentiment in the question between capital and labor and having 
been printed by the American Federation of Labor. 

An address delivered at Cooper Union in New York City on 27 
January, 1914, on "Government by Judges," was printed as a Senate 
document at the request of Senator Overman. ,In address delivered 
at  the University of Pennsylvania, 27 ,Ipril, 1906, "Some Defects 
in the Constitution of the United States," was priritctl as a Senate 
document on request of Senator Owens. "Back to the Constitution," 
was so printed on motion of Senator LaFollette; "Son~e Mrths of the 
Law," was also printed as a Senate document on motion of Senator 
Owens. I n  the 117th volume of the PIT. C.   report^, appears JTTDGE 
CLARK'S History of the first hundred years of the life of this Court. 

The uneaual burdens of taxation brought trenchant articles from his 
pen on behalf of the farmer and small property holder. 

9 n  accomplished scholar of French, in 1895, he translated Constant's 
Memoirs of Napoleon in three volumes. I t  is not probable that any 
book upon Napoleon, or his era, was ever written which JT-DGE CLARK 
had not read -with care. H e  studied the great campaigns not only 
with regard to tactics and strategy, but with reference to the social a n d  
economic forces which lay back of the struggle upon the field. His 
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knowledge of the  causes and science of war was exhaustive, and like 
most men, of great intellect, the  more he  learned of it, the less he  
liked it. 

At the request of the Governor and Counsel of State, without com- 
pensation, between 1895 and 1906, he  compiled and edited the State 
Records of North Carolina in  16 volumes, and in 1901 to 1904, the 
Governor and Counsel of Sta te  and Confederate Veteran's Association, 
having requested, he  compiled and edited in 5 volumes, The History 
of North Carolina Regiments in  the  Civil War ,  likewise without 
compensation to him. His  tribute to Hon. Charles M. Stedman is a 
classic worthy of preservation throughout all times and the addresses 
upon Capt. Ottoway Burns and General Martin, a re  high marks in 
commemorative oratory. As a speaker, he  seized the attention of his 
audience and impressed his subject upon them. His  addresses and 
articles cover a wide range of subjects. "Indian Massazre and Tusca- 
rora War," "North Carolina Troops in South ,lrneri:aln (Harper's 
Magazine), "North Carolina's Record in War," "Where the Governing 
Power Reside," (Address to the University College of Medicine, Rich- 
mond, Va.), "The Right to Regulate Railroad Fares and Freight Rates," 
(Address before the law class of Wake Forest College), "Political 
Teachings of the Gospel," (Address before Sunday School Convention 
at Franklinton), "Revision of the Constitution of the lJnited States," 
(Address to the Bar  Association of Tennessee), "San Miguel de Guan- 
dape-Jamestown Settled 81 Years Before John Smith," (Wake Forest 
Student), "Progress of the Law," (American Law "Mal- 
administration of the Post Office Department," ( h e r  a ) ,  "Khy  the  
Telegraph Should be Restored to the Post Office," (New Time),  "Reform 
in  Law and Legal Procedure," (Address before North Carolina B a r  
Association, 1914)) '(Pleading and Practice," (One of the lecture series 
of the American Correspondence School of Law),  "The Legal Status 
of Women in Korth Carolina," (An address before tht. federation of 
Women's Clubs at  Kew Bern, S. C., 8 May, 1913), "Equal Suffrage," 
(An address before the Equal Suffrage League a t  Grechnsboro, N. C., 
22 February, 1915), "Thc Electoral College and Prcsitlel~tial Suffrage," 
(Ponn. Law Review, J u n e  1917), "Labor Day ,lddress," (a t  TVilming- 
ton, N. C., 1914), "The Legal Profession." (delivered in accepting 
portrait of Hon. Wm. T. Dorteh), "The Legal Aspect of Telegraph and 
Telephone," (Printed by order of United States Senate, wing a reprint 
from the American Law Review), "Election of Federal Judges by the 
People," "Address on William -1. Graham," "Alddross on Thomas Ruf- 
fin," (delivered in the hall of the House of R e p r e s e n t a t i ~ q  1 February, 
1913), an articlc on the "Carccr of Gcn. James Hogan," an artielo on 
"The Forgotten Law of Bur~ i ing  Slaves for Petty Treason," an address 
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on Roanoke Island, (before the State Historical Association, 4 July, 
1922)) "Raising, Organization and Equipment of N. C. Troops During 
the Civil War," (Address before North Carolina Historical Associa- 
tion, 1917)) "Old Foes With New Faces," (Address before the Bar  
Association of Virginia, 25 August, 1903)) "The Gospel of Progress," 
(an address at  Elon College, 6 June, 1911)) "Coke, Blackstone and the 
Common Law," (Case and Comment), "Letters From Mexico," (Raleigh 
News and Observer), "Legal Cobwebs and Judicial Aggrandizement," 
"An Open Letter to the North Carolina Corporation Commission Upon 
Railway Rates," (News and Observer), "The Bible in Public Schools," 
the foregoing list of a portion of the titles of the articles and addresses 
which were the children of his brain, give some idea of the versatility 
and wide range of subjects which his learning covered, and he never 
spoke or wrote upon any question until he had fully mastered the subject 
in all its details. 

For many years he was chairman of the Judiciary Committee of 
North Carolina Grand Lodge of Masons. 

His  activities did much to encourage the dissemination of infqrma- 
tion in regard to the History of North Carolina and he was at  one 
time president of the State Literary and Historical Society. Through 
his efforts, the two dates, 20 May, 1775 and 12 April, 1776, were 
written upon the State Flag, and North Carolina adopted as its motto, 
the test he applied to each proposition and the rule by which he guided 
his conduct, "Esse Quam Videri." 

I n  the life of him to whom we now do honor, good seed had fallen 
on fertile soil. Sound stock, firmly, righteously and humanely trained, 
produced the diligent student and affectionate son-the patriot who 
endured the hardships and dangers of battle; partook of the privations 
of his despoiled State, developed into the able advocate, wise counsellor, 
skillful farmer, bold journalist, accurate author, accomplished linguist, 
learned scientist, profound economist and jurist who with knowledge 
judged righteously between men. Reflecting so many phases of life in 
our State, the champion of the weak, the mantle of Vance fell upon his 
shoulders, and now that he has passed, there is none to receive i t  from 
him. So large a figure cannot now be rightly measured. I t  remains 
to posterity to rightly appraise the towering statute of his intellect. 

I n  the contemplation of his public achievements and his mental 
attainments, we should not lose sight of the tender and affectionate 
relations he bore to his friends and to his family. His  wife had preceded 
him upon the last journey. H e  left five noble sons and two charming 
daughters who are monuments bearing witness to the truth of the 
statement that he gave freely of his time and attention to the training 
of his children. Those who attended the last rites were touched to see 
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his nephew, two sons-in-law and five sons,-the active pall bearers of 
one who in every phase of life had written himself a man. 

The world is richer that he has lived and poorer that his labors have 
ceased. The father of Greek philosophy told the richest of rulers, 
"Count no man happy till he  be dead," the mighty monarch scorned 
the sage's advice and proved it by dying a slave. A career of public 
service in war and peace extending over a period of 63 years is ended 
and now that it is closed, we may count WALTER CLAER happy. The 
last Confederate Veteran has sat as a Judicial Officer, i;he last of that 
courageous and patriotic band who served our State so well as a State 
Officer, has passed. WALTER CLARK, the man is dead. WALTER CLARK, 
the spirit of progressive enlightened jurisprudence is immortal. 

REMARKS OF CHIEF JUSTICE HOKE, UPON ACCEPTING PORTRAIT OF 
THE LATE CHIEF JUSTICE WALTER CLARK, IN  SUPREME 

COURT ROOM, 28 OCTOBER, 1924 

The Court has heard in fullest sympathy the fine tribute to our late 
Chief Justice. His  was indeed a commanding personality whose thought 
and work impressed itself on the life and jurisprudence of the State 
in a most remarkable degree. 

H e  had strong personal convictions on the public questions of the 
day and supported them always with such learning and power that even 
when his views were too advanced for immediate adoption by judicial 
opinion, they not infrequently prevailed by reason of legislation deemed 
necessary for the public good. 

I n  addition to his many unusual qualities as man, citizen and jurist, 
which have just been so impressively stated, the Court de,~ires further to 
express its appreciation of his great merit as a presiding officer. While 
direct and positive, he was also both considerate and courteous, and 
ever ready to spend himself to the uttermost in promoting the work 
of his Court and in the assistance of each individual member of it. 
And I am justified in saying that it is due to his great diligence and 
the methods established by him that the Court has thus far  been able 
to efficiently dispatch its business and keep abreast with its docket. 

Able, learned, patriotic and in all things courageous and dutiful, in 
his death North Carolina has lost a great public servani; who wrought 
diligently for the good of the State and its people, and who had their 
welfare always at  heart. 

The Marshal will cause the portrait to be hung in its appropriate 
place, and these proceedings will be printed in the forthcoming volume 
of our reports and spread upon the minutes of the Court. 
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REMARKS OF CHIEF JUSTICE HOKE, ON BEHALF OF THE 
SUPREME COURT, FROM THE BENCH, TUESDAY 

MORNING, 25  NOVEMBER, 1924 

Before proceeding to the usual work of the Court, we desire to 
express and put on our records our profound appreciation of the great 
loss that has come to the State and its people in the death of Judge 
Henry Groves Connor, United States Judge for the Eastern District of 
North Carolina, and formerly an Associate Justice of this Court, and 
the deep sense of personal sorrow that i t  brings to each one of us. 

A sentiment that will be shared in  throughout the entire State, and 
among all classes and conditions of men. 

A wise and capable Legislator, 
An upright and learned Judge, 
A devoted husband and father, 
A loyal hearted friend, and broad-minded, patriotic citizen. 

I n  all of the duties and relationships of a long and useful life, he 
proved faithful to the uttermost, and we are well assured that he has 
gone to his reward. 
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ABATEMENT. See Criminal Law, 12. 

ABSENCE. See State Highways, 4. 

ABUSE. See Courts, 9. 

ACCEPTANCE. See Appeal and Error, 26. 

ACCIDENT. See Insurance, 5, 8. 

ACCOUNTS. See Limitation of Actions, 2 ;  Trial by Jury, 2. 

ACTIONS. See Carriers, 2 ; Limitation of Actions, 1 ; Counties, 4 ; Banks and 
Banking, 2 ;  Corporations, 3 ;  Wills, 11; Taxation, 4 ;  Injunctions, 4;  
Insurance, 3 ;  Parties, 1. 

1. Actions-Inconsistent Defenses.-Inconsistent defenses may be set up 
in the same action, and a plea of infancy may be interposed to avoid 
a contract, together with a counterclaim for breach of warranty 
therein. Hight u. Harris, 329. 

2. Acttons-Pendency of Actions-Waiver.-Held, upon the facts of this 
case, the place of the pendency of another action was waived by the 
party. Ibid. 

3. Act1ons--Carrier~?-Rai1road~-Scgligence- Damages - Parties - Cot& 
stg?~or and Cov~siynee-Title,-\mile ordinarily the title to a shipment 
by common carrier by rail, on an open bill of lading, is  in the con- 
signee, nothing else appearing thereon, the contrary may be shown by 
the evidence; and where the consignee refuses the shipment for dam- 
ages, the consignor is the party aggrieved and mag maintain his 
action against the carrier upon the ground that  the latter's actionable 
negligence caused the damage to the shipment. Piner Brothers u. 
R. R.,  339. 

4. dctio~ts-Escctitors and Adnzi?tistrator.s-Hcirs a t  Lazr.-After the ad- 
ministrator has duly settled the estate of his intestate, an action may 
be sustained against his heirs a t  law upon his unpaid notes, or a debt 
tlne by the estate. Bank u. Fclton, 384. 

5. Actions - Cov~trocersies - Anticipntcd Darnugcs - Equitll -Actions a t  
Late.-Bn action brought by the seller of a cotton-scale beam may not 
be maintainecl against the ln~rcllascr thereof in anticipation of the 
latter's claim for damages arising upon the breach of an implied war- 
ranty against defects that raurcd damage to the purchaser, and upon 
demurrer the controversy may not be considered by the court as  upon 
a case agreed. C. S., G26 Equitable rights of bills of peace, quia 
timct, and to remove clouds on title to lands, clistinguisherl. Hard- 
zcare Co. u. Cotton Co., 442. 

6. Acf ions--4ppearance-Cozwts -Jurisdiction -TVaivcr.-An appearance 
is general when the defendant answers to the merits of the case and 
thus acltno\\-ledges the jurisdiction of the court, by nhatever name, 
nhether special or otherwise, the pleader calls it ,  and all defects in 
the service of the summons are  thereby waived by him.-AIcCollum v. 
Stark. 462. 
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7. Same-Appeal-Emceptions.-Where a defendant enters a special ap- 
pearance for the purpose of a motion to dismiss the action, he loses 
whatever right he may thereby have acquired by fai'iing to except to 
the order of court denying his motion, and may also acquiesce in  the 
jurisdiction of the court by his conduct thereafter. Zbid. 

8, Actions-Case Submitted-Statutes-Controversies-Appeal and Error  
-Dismissal.-For the courts to pass upon a controversy submitted 
under the provisions of C. S., 626, the interest of the parties must be 
antagonistic, and the case will be dismissed if i t  appears that  the 
parties are  one in interest, or desire the same relief. Burton v .  
Realty Co., 473. 

9. Actions-Parties -Bankruptcy - Statutes -. Motions.---The trustee in 
bankruptcy, or the creditors he represents acting with him, may waive 
a doubtful claim in favor of a bankrupt's estate by having notice 
thereof in the schedule or otherwise and not pressing'the claim for a 
period of time; and where the trustee has thus proceeded to settle 
the estate in accordance with the proceedings prescribed by the act, 
and he has long since been discharged by the court, after having filed 
his final account, a motion to dismiss the action of his heirs a t  law a s  
not being the real parties in interest will be denied. C. S., 446. This 
principle especially applies where the deceased and the plaintiffs in 
the action were beneficiaries in a trust, the subject of the action. 
Cunningham v. Long, 613. 

ACTS. See Roads and Highways, 7 ;  Constitutional Law, 7 ;  Ihsurance, 8. 

ADMINISTRATION. 
1. Administration-Clerks of Court-4urisdiction-Execu'ors and Admin- 

istrators - Proceedings to Revoke Letters - Domicir e - Findings of 
Pact-Appeal artd Error.-The finding of fact by the clerk of the 
Superior Court, upon petition to revoke letters of administration, 
upon the ground that  intestate was domiciled in a different county 
from the one having issued the letters, is conclusive ill the Supreme 
Court on appeal from the judgment of the Superior Court adopting 
the aftirmative findings of fact found by the clerk and sustaining his 
judgment as  to jurisdiction, when there is legal evidence upon which 
his findings may be sustained. T ~ e r  v. Lumber Co., 268. 

2, Administration-Executors and Administrators-Clcrlss of Court-Ap- 
pointment by Clerk-prior it^ of I2ights.--Upon petition to revoke let- 
ters of administration, the petitioner may not avail himself of the 
fact that the deccascd left a nidow who was entitlcd to administer 
upon his estate instead of a brother of deceased to ~ ~ l l o l n  thc letters 
were duly granted, when she has shown no dispositic~n to sct u p  this 
right before the clerk having issued the letters and has apparently 
a c ~ d e s c e d  in the appointment of tlie clerk. U. S., 8 I 2 ) .  I brtl. 

3. Administration-Letters-Clcrlis of Court-Ezccutors und Administra- 
torsJurisdiction.-Where applied for and granted to separate appli- 
cants for letters of administration in two countie:j, tlie one first 
acquiring jurisdiction has the sole and exclusive jurisdiction, though 
the decedent, a t  the time of his death, had his fised (domicile in both 
counties. [C. S., 2, subsec. 1 ( 2 ) ]  ; and this jurisdiction, when once 
acquired, cannot be collaterally impeached. Tyer c. 1;umbe-r Co., 274. 
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4. Same-Appeal and Error.-Where the clerks of two counties have 
granted letters of administration to separate parties, and in the 
Superior Court of each county the judgment of the respective clerks 
has been affirmed, the Superior Court will determine which of the 
letters were properly granted. Ibid. 

ADMISSIONS. See Criminal Law, 3 ;  Evidence, 5 ;  Issues, 1. 

ADVERSE POSSESSION. See Deeds and Convcynnces, 2.  

AFFIDAVIT. See Husband and Wife, 3. 

AGENCIES. See Counties, 1 ; Principal and Agent, 1. 

AGIIEEMEST. See Appeal and Error, 7 ;  Banks and Banking, 2 ;  Wills, 17. 

ALIMONY. See Divorce, 2 ; Husband and Wife, 2 ;  Marriage, 1. 

ALLEGATIONS. See Injunction, 6. 

AMBIGUITIES. See Insurance, 4, 14 ; Wills, 5.  

AMENDMENTS. See Constitutional Law, 3 ; Courts, 14 ; Condemnation, 2 ; 
Contracts, 5, 8 ;  Pleadings, 1 ; Indictment, 1 ;  Criminal Law, 21, 23. 

ANSWER. See Courts, 5. 

APPEAL. See Justice's Court, 1 ;  Actions, 7 ;  Appeal and Error. 

APPEAL AND ERROR. See Pleadings, 4, 8 ;  Courts, 1, 2, 8, 9, 15; Criminal 
Law, 2, 3, 6, 13, 15;  Usury, 3 ;  Employer and Employee, 1; Highways, 2 ;  
Municipal Corporations, 2 ; Railroads, 2 ; State Highrvays, 1 ; Verdict, 2 ; 
Waters, 2 ;  Instructions, 1, 2, 3, 4, 5 ,  6, 7 ;  Mortgages, 2 ;  New Trials, 
1, 3 ; Administration, 1, 4 ; Carriers, 6 ; Deceased Persons, 1 ; Injunction, 
1, 5 ;  Witnesses, 1 ;  Judgments, 2, 4, 11; Certioiari, 1 ; Partition, 1 ;  Con- 
tracts, 11, 14; Contempt, 2 ;  Corporations, 1, 8 ;  Evidence, 3 ;  Homicide, 
4 ;  Wills, 5 ;  Insurance, 6 ;  Actions, 8 ;  Intoxicating Liquor, 3 ;  Assault 
and Battery, 1; Issues, 1 ;  Indictment, 2 ;  Husband and Wife, 5 ; Con- 
demnation, 3. 

1. Appeal and Error-Rehearing-Laches-Procedure-Rules of Court.- 
A petition to rehear a case in the Supreme Court will not be granted 
when the alleged error is attributable solely to the petitioner's own 
laches or want of attention in looking after his case, or he has neg- 
lected to follow the rules of procedure necessary to a proper present- 
ment thereof, and especially when there is nothing to warrant the 
assurance that substantial relief would otherwise be afforded him. 
Battle u. Mercer, 116. 

2. Appeal and Error-Petition to Rehear-Error.-Upon a petition to re- 
hear, the case will be corrected when it  appears that the petitioner 
has thereby been erroneously deprived of its property. S. v. Mar- 
tin, 119. 

3. Appeal and Error-Instructions-Objections and Exceptions-Verdict- 
Contentions.-An exception to the statement of the contention of the 
parties after verdict comes too late to be considered on appeal. S. v. 
Jones, 143. 



APPEAL AND ERROR-Cont itwed. 

4. Appeal and Error  - Evidence - Trials-Prejudice.-There the instru- 
ment relied upon by the appellant as  sufficient to create a lien on the 
leased property is not sufficient for this purpose, tlie admission of 
evidence escepted to on the groulids that  i t  tended to vary, etc., the 
written instrumciit of lease, is not reversible error. 1Za11l; z.. Tobacco 
Co., 17s. 

5. Appeal and Error-Certificates of Opi~~io~b.?-P~~occrI~it~c.-TJ'l~ere an ap- 
peal has been taken to, and decidcd by, the Supreme Court, wherein 
an  incorporated city has been pnjoincd from enforcing an  order assess- 
ing the abutting owner of lands upon a street for improvements 
thereon, any further action of the city therein before 11le decision has 
been certified down to the trial court is void. R.  R .  z;. Sanford, 215. 

6. Appeal a ~ t d  Errol--I?rtlcs of CYou~~t-Doc7;eti~~g Appeals-Certiorari- 
12eco1.d I'ropo:-The rulcs of practice rcgulatin:. t l ~ e  docketing of 
appeals ill the Supreme Court will be enforced unifo~mly,  regardless 
of any agreement to tlie contrary that  the attorneys for the parties 
may have made in any 1):lrticular cnsc; and \\lien for any reason the 
case itself n ~ a y  not reasonably have been tloclieted by the appellnnt 
within the time prescribed by tlie rules, he must doAiet the record 
proper within that time, and move for a certiorari, \\.hich may be 
allowed hy the court on sufficient sho\viug made. Cmstitutiou, Art .  
IV,  sec. 8. S. o. Farmer, 243. 

7.  Appeal and. Error  - Rules of Co~irt -Docketing S~lpca l s  - Record 
Proper-Mot iotbs-Co'tiol'ari-Co)tstit~ifio?~nl La IC - Statutes-Agree- 
mwtt of 1'arties.-The rules of practice regulating tlie docketing in 
the Supreme Court cases appealed there10 is esclusiv?ly left to that  
Court by the Colistitution, Art. I V ,  secs. S and 12, nhich cannot be 
affected or changed, either by statute or the agreement of parties; 
and in order to properly bring the case before the (Court for i t  to 
esercisc its discretionmy power to afford relief undw peculiar cir- 
cumstancrs arising in n particular rase, the r twrt l  proper must be 
docketed in strict nccordnnce n i t h  the rt>quirements of tlie rule, and 
a cel.tiornri accordirigly applied for on motion to the Court and in the 
time required. Hard!/ T. Heath, 271. 

8. Appeal and Emor-Eridenee-Compcte?1f in Part-Objcctio~~s and E s -  
ceptions.-Where evidence is competent for some purposes, the party 
objecting should request that  i t  be confined to that  purpose, and his 
general esception to its admission will not be sustained on appeal. 
I n  r e  Southerland, 325. 

9. Appeal and Error-Et'idence-Harmless Error.--Where the evidence 
itself, and when taken in  connection with the verdict, cannot have 
been to the prejudice of appellant, reversible error will not be held by 
the Supreme Court on appeal. Ibid.  

10. Appeal and Error  - New Trials -Motions - Newly Discovered EvG 
dence-Procedure.-The Supreme Court, on appeal in 'criminal cases, 
will not entertain a motion for a new trial for newly discovered evi- 
dence, though i t  may be entertained in the Superior Court a t  least 
during the term a t  which the case was tried, and allowed or  not, in 
the discretion of the judge presiding there. 8. v. Hartsfteld, 357. 
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11. Same-Facts Foulid by the Tr ia l  Judge.-The facts found upon the  
evidence by the t r ia l  judge, upon a motion for a new t r ia l  for newly 
discovered evidence, a re  not subject to review on appeal. Ibid. 

12. Sarnc-Criminal Law-As a mat ter  of right,  tlie Sta te  cannot intro- 
duce depositions a s  evidence against  the  ~ ~ r i s o n e r ,  the constitutional 
right of the  prisoner to confront his accusers including his right of 
cross-examination in  the  presence of the  jury impaneled to t rS  him. 
I bid. 

13. Same-TVaiaer-Objections and Exceptions.-The prisoner, upon his 
tr ial  for a crime less than a capital  offense, waives his right to have 
a State 's  witness present before the  jury impaneled to try his case 
by not objecting to the State 's  introducing depositions of the witness, 
and this may be done by the  prisoner's attorney in the presence of 
the  prisoner during tlie tr ial .  The distinctio~i between this case and  
tlie waiver of the right to a t r ia l  by jury drawn by Stacy, J. Ibid. 

14. Appeal axd Erro~-Frayme?ttary ; I p p e a l s J t t d y ? n o ~ t s ~ - d ~ ~  appeal f rom 
the in tma t ion  of tlie tr ial  judge that  upon the evidence the plaintiff 
could not recover a pa r t  of his demand is  premature,  and nil1 be dis- 
missed in  the Supreme Court. The course to be 1)ursned in  such 
instances i s  to proceed to final judgment and then appeal under plain- 
tifi 's exception, should the  mat ter  still be a d ~ c r s e  to him. Untlcg c. 
Bar?~es ,  378. 

15. Appeal a d ,  E r ro r  - Judgment - Sonsuit-$c,cond Appeal-l:'vido~ce-- 
I<eric~c.-Where the  Supreme Court, on appeal, lias revcrsed tlie Su- 
perior Court iu  granting defendant's motion a s  of nonsuit upon the 
evidence, under the  provisions of the statute,  and upon the retrial ,  
upon the same eridencc, the  defendant has  again entered his motion 
thereof a t  t l ~ e  close of the 1)lairitift"s evidoice and a t  the  close of all 
the  evidence, the  decision in the former appeal is  the law of the case, 
and the law a s  therein determined will not thus he revie~ved in the  
Supreme Court. lZag v. T7e)mr Co., 414. 

16. dppcal  a t ~ d  Error-lttstructio)~s.--dII instruction to the jury will be 
construed contextually a s  a wliole, on appeal, and if \\-lien so con- 
strued i t  i s  a correct exposition of the  law upon the evidence, no error 
will be found because of disjointed par ts  thereof, n-hivh may have 
been erroneous when considered disconnectedly. Cobia c. I?. R., 185. 

17. Appeal and  Error-Objections and  Esccptions-Brief.-'c'11(ler the rule 
regulating appeals, e r rors  assigned in the record will be deemed a s  
abandoned if not mentioned in tlie brief of appellant. Ibid. 

18. Appeal atid En-or-Objections and  Exceptions-Briefs.-Exceptions not 
mentioned in the  appellant's brief a r e  deemed abandoned on appeal 
to the  Supreme Court, under the rule. S. v. Godette, 497. 

19. Appeal and Erro r  - Con.stitutiona1 L a w  - Rcvieu-.-On appeal to the 
Supreme Court, only er ror  a s  to the  law or  legal inferences a r e  
reviewable upon the  record in  the case. Const., Art. IV,  sec. 8. 
Bank  v. Roward,  544. 

20. Appeal and  Error-Objections and  Exceptions--Record-Evidence.-An 
exception to the  exclusion of evidence on the  t r ia l  will not be con- 
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sidered on appeal when the record is silent as  to what this evidence 
was expected to be, and i ts  competency or materiality does not appear. 
Sntith v. Muers, 831. 

21. Appeal and Error-Second dppeal-IZevi6~zc.-Suplame Court.-A party 
to an action may not have tlie decision of the Suprcwe Court again 
reviewed by i t ,  upon a second appeal, upon the same state of facts, 
tlie former decisions liaving become the law of the case. Stiunks v. 
R. R., 567. 

22. Appeal a ~ r d  Ei.ror--Objections and Exceptions-Contentions.-The ap- 
pellant must a t  the time call tlie attentiou of the trial judge to errors 
he is alleged to hare committed iu stating the contentions of the par- 
ties to the jury, aiid an exception after verdict comw too late to be 
considered on appeal. S .  v. Beacers, 593. 

23, Appeal and Error-Briefs-Objections and Exceptions.-To be consid- 
ered on appeal under the rule of court, esceptions of appellant appear- 
ing of rrcoid must be mentioned and cliscussed in his brief. I n  rf 
TVcstfeldt, 702. 

24. Appeal and Error-Objections and Exceptions.-Exceptions on appeal 
that do not relate to the controversy between the parties and are  to 
matters entirely collateral to the issues will not be sustained on 
appeal. Beck r .  Chair Co., 743. 

25. Appeal and Error-Criminal Law-Burden to Show Error-Record.- 
On defendant's appeal from judgment against him in violation of the 
provisions of C .  S., 4209, amended in 1923, he must s,how error upon 
the face of the record, or his exception to the judgment cannot be 
sustained. S. v. Yorto-, 804. 

26. Appeal and Error-Laches-Death of Trial Judge-ATew Trials-Ap- 
pcllce Offers to dcccpt Bppellant's Case.-Offer of appellee to accept 
appellant's case does not, under tlie circumstances, vary the opinion 
in Rector v. -Ufg. Co., post, 807. Xetcalfe v. Chambers, 805. 

27. Appeal and Error-Laches-Death of Trial Judge-Sew Trial.-Where 
the appellant to the Supreme Court has not been guilty of laches in 
presenting his appeal, and the death of the judge has prevented the 
settling of the case on appeal, as  required by statute end rules of pro- 
cedure in such instances, a new trial will be ordered. Rector v. Mfg. 
Go., 807. 

APPEARANCE. See Actions, 6. 

APPLICATION. See Banks and Banking, 7. 

APPLICANTS. See Attorney a t  Law, 1. 

APPOINTMENT. See Administration, 2. 

ARREST. See Constitutional Law, 4 ;  Criminal Law, 12. 

ASSAULT. See Criminal Law, 6, 21 ; Assault and Battery. 

ASSAULT AND BATTERY. 
1. Assault and Battag-Civil Actions-Punitive Damalres-Evidence- 

Appeal and Error.-In a civil action to recover damages for assault 
and battery, the exclusion of the record of conviction of defendant in  
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the criminal action a s  evidence is not prejudicial to the plaintiff upon 
the issue of punitive damages; damages of this character being 
largely discretionary with the court, and the evidence escludcd not 
relating to an aggravation of actual damages on the question of mill- 
fulness, malice, or reckless and wanton disregard of the plaintib's 
rights, etc. Smith v. Xyers, 551. 

2. Assault aml, Batterg-Cicil Actions-Costs.-Where the recovery of 
damages in a civil action of assault is less than fifty dollars, the 
plaintiff recovers no more rosts than damages. C. S., 1241 ( 4 ) .  Ibid. 

ASSESSMEATTS. See AIutiicipal Corporations, 6, 6 ;  Taxation, 4, 5. 

ASSIGNMENTS. 
1. Assignntents -Debtor and Creditor - Xortgages-Statutes-Liens.-A 

chattel mortgage, attempted to be executed by a n  irlsolvent corpora- 
tion owing other creditors, to secure a preexisting debt on practically 
all of its property, nil1 be treated as  an assignment, and void, unless 
the requirements of the statute have been complied with, and no lien 
otherwise on the property described therein can be thereby created. 
C. S., 1609. Bank v. Tobacco Co., 177. 

2. Same-Leases-Covenants.-h clause in a lease of a tobacco sales a a r e -  
house, providing that machinery, material, etc., placed therein by the 
lessor shall belong to i t  a t  the termination of the lease, upon "satis- 
faction of any and all indebtedness or liens that  may be due 'the 
lessee,' " etc., is a personal covenant of the lessee and cannot alone 
have the effect of creating a lien on the leased property to secure the 
lessor's obligation to pay the rents as  stipulated in the lease. Ibid. 

ASSUMPTION O F  RISKS. See Employer and Employee, 1, 3. 

ATTACHMENT. See Deeds and Conveyances, 6. 

ATTENDANCE. See Schools, 3. 

ATTORNEYS AT LAW. 
1. Attorneys at Lato-License tp Practice-Applicants-Protest-Proce6 

we.-Where an applicant to practice law has complied with the pre- 
liminary requirements of the statute and the rules of Court a s  to his 
ability and moral character, etc., to stand for his examination by the 
Court, and, pending his examination, a protest has been filed a s  to 
his moral fitness to practice this profession, the matter of granting 
him a license becomes one of general interest, and he may not then 
voluntarily withdraw his application and stop the inquiry of the 
Court entered upon under the protest fiIed. In  re Application of Dil- 
li~cgham, 162. 

2. Same-Burden of Proof.-The burden is  upon the protestants to show 
the moral unfitness of an applicant for examination to practice law 
when the applicant has complied with the preliminaries of the statute 
and the rules of Court relating thereto. Ibid. 

3. Same-Statutes--Rules of Court-Character.-Where protest has been 
made in the Supreme Court to granting applicant a license to practice 
law, and the protestant has shown that the applicant has been con- 
victed, in the near past, of violating the criminal lam of the State, 
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which is not denied, evidence offered by him tending to show that he 
has since for a period of twelve months lived a prop% life is insuf- 
ficient to show that his character has been restored or that  he is  now 
entitled to his license. Attention to the new rules regulating the 
admission of applicants to practice law is called to the attention of 
the profession by Hoke, C. J., and the observance of such rules em- 
phasized by him. 

AUTOMOBILES. See Constitutional Law, 1 ; Insurance, 1, 15 ; Homicide, 3. 

BAILBIENT. See Contracts, 13. 

BASIiIIUPTCY. See Actions, 0. 

BASKS AND BASIiING. See Constitutional Law, 2 ; Usur:;, 4 ;  Principal 
and Agent, 3 ; Bills and Sotes, 11, 16 ; Issues, 3 ; Corporations, 7. 

1. Banks and Banking-Covporation Cornmi8.?ion.-Bank I.'xaminer-Con- 
ditions Under It7tich Bank 31au Continue.-Among other powers con- 
ferred by statute, the Corporation Comnlission may, without taking 
possession of the business and property of a State bank, upon its 
appearing to the commission to be in imminent danger of insolvency, 
direct upon \\hat conditions its officers may continue in i ts  mnnage- 
u i ~ u t  and control, and thus, upon the 1)ank's complying therenith. 
avoid losses to del~ositors, creditors, and stockholders, ~iecessarily inci- 
dent to the closing of its doors. Taulor v .  Everett, 247. 

2. Same-Inepairment of Capital Stock-Dircctor8-Stoclc?~olders-dgree- 
n~et~t-Co?ztf'acts-gctiot~s-I'artics.-IVhtre, upon the examination of 
a State bank by the chief esaminer of the Corporation Commission, 
it  appears that its continued management by its officers would result 
in loss to its creditors, depositors, or stockholders, unless upon com- 
l)lial~ce \I it11 certnin conditions, and the directoss, also stockholders 
tlierein, hare passed n resolution nnd have selmatelg and individu- 
ally agreed to restore the impairment of its capital stock, a s  directed 
by the bank esaminer, according to their several holdings of shares 
of stock tllerein, the members thus assenting become liable to the 
brink under tlie terms of their cagreement as  the beneficiaries of the 
agreement, jointly and severally, to the extent they h a ~ e  assumed the 
liability; and where some of them have paid the liakility of others 
under this agreement, each one of them may maintain his action 
against eacli of the defaulting members (C.  S., 446), and such is not 
a misjoinder of parties prohibited by statute. Ib id .  

3. Same-Stockholtler's Liabi1itv.-The agreement of the directors to make 
good the impairment of the capital stock of a State bank a s  a condi- 
tion precedent to the management of its business by its own officers, 
and, a t  the instance of the State Bank Esaminer, acting according to 
the power conferred by the statute upon the Corporation Commission, 
renders such directors, as  stockholders, liable to the extent of the 
obligations they have thus assumed, this liability is independent of, 
and not contemplated by, the statute creating an additional liability to 
the amount of stock held by them in the banking corporation. Ibid.  

4. Same-Subrogation.-An agreement of the board of directors of a State 
bank, both by resolution and individually, to comply with the order 
of the State Bank Examiner in making good a n  impairment of the 
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c;ll)itnl stock of the bank and putting tlie bank in a safe condition for 
the continuance of its business, may be enforced by tlie bmk,  or in 
subrogntion to its rights by those of the directors \vlio have 1mid tlie 
obligations of others who have failed in the l)erform:l~~ce of their 
individual agreement, the contract thus made being for the bcncfit of 
them all. Ibid. 

5. Banks u ~ d  Bu~cliiil,g - Ofleers - E'alsc Eiltrics - Crimi~lal L u ~ c  - EL% 
de~tcc-(jucstions for  J~o.~-~St(l t11tt 'h. . -U1)oii  :I trial of all oltiwr of a 
bank for willfully and fr:~udulently maltilig a false entry oli its books, 
etc. (chal~ter  4, section 83, Public Ln\vs 1!)21), rvitlcnce is sullicitsnt to 
sustain a verdict of conviction which tends to sho\v tliat tlie oilicer 
chargc~l therewith made out a certificate 01 dey~osit for :il)out $2,000, 
and the stub was made out in his o w l  l i a n d w r i t i ~ ~ ~ ,  leaving a bl:~nk 
for the aniourit, which was fillet1 out by another, in lteileil, for $20, 
and that the officer a i d  a subordinate were ill exclusivc~ eo11tl.01 of 
tlie bank a t  the tinlc, l~crnlitting a rwson:~ble infer(sncc' that 11c was 
aware of tlie false entry on the st1111 of the nniount of tllC ct3rtificate. 
S. v. Georyc, 611. 

6. Bartks and Bunl;i?tg-Purchase of Bad Debt-Partnersl~ip-Ultra Bires 
Act.-Conceding, however, that the plaintiff c o m ~ n n y  has only the 
ordinary poviers of a banking corl~oratiou, and, as  sueh, may not 
usually engage as  a partner in an unrelated business enterprise, this 
rule is subject to the limitation that a bank that has acquired and 
taken over l!roperty pledged to secure ail indebtedness contracted ill 
the regular course of its business may a t  times enter into a separate 
aud established business enterprise to an extent reasonably required 
to enable it  to realize on the property with a view of conrerting the 
same into banliable asset. Batik v. Odom, 673. 

7. Banks a?bd Banliitzg-Ba?zkil1(/ Com.pany-Part?aersl~ip-Applicatim of 
Inz;cstme?zt t o  Creditors.-In such case, and in any event, a banking 
corporation should be held liable to creditors a t  the instance of the 
copartner to the extent of the property put in the business, the 
arrangement to the amount of the inrestment being an executed con- 
tract giving such copartners the equitable right to hare the assets so 
applicd. Ibid. 

8. Banks and Bankiq-Bills and Sotcs-Segotiable Instrumettts-Guar- 
antor of Payment.-Where a bank sends a note of its customer to 
another hank for discount, in a letter stating that tlie note was per- 
fectly good, and tliat i t  will see that the note is promptly taken care 
of a t  maturity, the bank thus discounting the note becomes a guaran- 
tor of payment, and has the right to charge the same against the 
account of the debtor bank when not so paid. Trust Co. v. Trust 
Co., 766. 

9. Same-Purchaser for  Value.-And where the creditor bank has been 
bought by another and its assets accordingly transferred, such assets 
pass to the transferee with the note in question as  security therefor, 
and the purchasing bank acquires the right that the selling bank had 
therein. Ibid. 

10. Same-Debtor and Creditor.-Where a bank is  a depositor of another 
bank and has the latter to discount a note of i ts  customer under its 
guaranty of payment, upon the nonpayment of the note a t  maturity 
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the relation of debtor and creditor is establislicd, and the bank dis- 
counting the note may charge it  to the account of the debtor bank. 
Ibid. 

11. Same-Notice.-A cashier of a bank has implied authority in the ordi- 
nary course of his employment to guarantee the payment, in behalf 
of the bank, of its customer's note he has had another bank to dis- 
count for i t ;  and where the debtor bank has bccn taltcn over by 
another bank, the latter acquires subject to this liability ns shown on 
the books of the selling bank. Ibid. 

BANK EXAMINER. See Banks and Banking, 1. 

BENEFICIARIES. See Wills, 1, 14; Estates, 14. 

BENEFITS. See Condemnation, 2. 

BILLS O F  LADING. See Carriers, 1, 8. 

BILLS AND NOTES. See Corporations, 2 ;  Judgments, 5 ;  Statutes, 11; 
Banks and Banking, 8. 

1. Bills and Notes-Negotiable Instruments--Renewal.-A. renewal note 
taken by a bank is not necessarily an extinguishment c~f the note i t  is  
given to renew, and, nothing else appearing, the bank takes with 
notice of the infirmity when it  has purchased the original one after 
maturity, and the maker may set up the infirmity eJisting between 
himself and the payee named therein who has negotiated it  to the 
bank. Brace u. Strickland, 369. 

2. Same Holdw-Infirmity of Instrument-Xotice.-While ordinarily one 
who has acquired a negotiable instrument is prima facie presumed 
to be a holder in due course (C. S., 3033), yet when tht! title is shown 
to be defective, the burden is on him to show that  he, lor some person 
under whom he claims, acquired the title as  a holder in due course. 
Ibid. 

3. Same-Prima Facie Case-Fraud.-The principle upon which an un- 
lettered person may not disclaim liability on a note signed by his 
cross-mark without requiring that it  first be read to him does not 
apply a s  to those taking with notice of the fraud, when the one who 
induced its execution by his acts of fraud, misrepresentations or 
deceit had fraudulently lulled him into a feeling of seturity and 
induced him to execute the instrument. Ibid. 

4. Same-Evid%e.-Evidence that an illiterate maker cf a note was 
lulled into security in signing a negotiable instrument v.hich had been 
fraudulently misrepresented to him is sufficient a s  to those taking 
with notice of the fraud, without positive or direct assertions, when 
the fraud may be inferred from circumstances surrounding the trans- 
action. Ibid. 

5. BameZltstruction8.-Upon the evidence in this case : He'd, a requested 
prayer for  instruction was properly refused that  denied the defense 
of fraud in the procurement of defendant's note. Ibid. 

6. Bills and Notes - Negotiable Instruments - Renewal - Principal and 
Agent.-The payee of a note acts as  the agent of the holder when, 
with the latter's consent, he obtains a renewal note from the maker 
thereof. Zbid,. 
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7. Bills imd Notes - Negotiable Instruments - Corporation8 - Shares of 

Stock-Blue-sky Law.-Where a note has been given for shares of 
stock solicited in violation of the Blue-Sky Law, and the holder has 
acquired i t  with notice of its illegality, he may not maintain his 
action thereon. Ibid. 

8. Bills and Notes - Segotiable I?~struments - Infirmity-Holder-Prima 
Facie CaseEuidence.-While a holder of a negotiable instrument, 
regular on its face, is prima facie presumed to be one in due course, 
he is required to show that he has not obtained i t  with notice of a 
prior infirmity therein, when evidence of the infirmity of the instru- 
ment is introduced on the trial, and under such conditions the ques- 
tion of such notice is one for the jury. For the effect upon the nego- 
tiable instrument given for shares of stock in a corporation, solicited 
in violation of the Blue-Sky Law, see Bank and Trust Co. v. E'elton, 
post, 384. Bank w. Wester, 374. 

9. Bills and Xotes-Xegotiable Instruments-Statutes-Blue-sky Law- 
ZZlega1it~-Due Course-Xotice.-Where a note is given for shares of 
stock sold in violation of the Blue-Sky Law (C. S., 6367), i t  is  void- 
able only, and a recovery may be had thereon by a purchaser for 
value in due course, in good faith, without notice of the illegality of 
the instrument. Bank and Trust Co. v. Felton, post, 384. Bank v. 
Huut, 377. 

10. Bill8 awl Sotes-Seyotiable Instruments-E'raud-,Votice.-Under the 
provisions of our statute, the procurement by fraud of a negotiable 
note will avoid it  in the hands of those who have previously acquired 
with notice, which may be shown to rebut the prima facie case made 
out by a holder after proving the genuiueness of the instrument. 
Bur~k v. Felto)~, 384. 

11. Same-llleyality-Blue-Sky Law-Banks and Banking.-Where a bank 
has acquired a rieyotiable instrument, procured by fraud and iu vio- 
lation of a criminal statute, in this case the Blue-Sky Law, evideuce 
t1i:lt some of tlie officers of the bank had acted in selling the notes on 
commission, and others thereof upou the loariing committee had 
knowledge of the illegality of the corporation in soliciting the sale of 
the shares of stock for which the notes were given, is sutticient to 
take the case to the jury iu defeuse of an action upou the notes. 
I bid. 

12. San~e-Due Course.-Whcrc a uegotiable note is  given for shares of 
stock iri a corporation, solicited in violatiou of the Blue-Sky Law, the 
note is voidable agairlst a holder who has acquired it  with notice of 
tlie illegality or fraud in tlie procurement of the instrument. Ibid. 

13. Bills and Sotcs-Seyotiable Znstrume?~ts-Znfir-mitu-Euideme.-Upon 
the defense iu an action up011 a note for illegality in its procurement 
for a purcliase of stock solicited in violation of tlie Blue-Sky Law, it  
is com~wteut to show by a witness that he had also been solicited 
undvr like circumstances by the agent of the same party. Phosphate 
Co. v. Johnson, 419. 

14. Same - Blue-Sky Lazo -Statutes - Corporations - Domestic Corpora- 
tiO)l8.-Tlle requirements of C. S., 6367, as to soliciting the purchase 
of shares of stock in a certain corporation, in accordance with cer- 
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tain conditions, applies, by statutory amepdment of 1919, not only to 
corporations formed in other States, but also to domestic corpora- 
tiona. C. S., 8107. ZMd. 

16. flame-Remedial Lawe.-The statutes for the  protecticm of the people 
of this State in being solicited for the purchase of shares of stock 
in certain classes of corporations is remedial in  its effect, and will 
be construed to advance the remedy. ZMd. 

16. B i l b  and Notes-Negotiable Znetrunwnts-Banlca and. Banking-Due 
Cours4-Evidence-Principal and Agent-Questions for  Jury.-Evi- 
dence that  a bank received a negotiable note from the payee, credited 
him therewith, but with the right t o  charge i t  back to his account, 
should the maker fail  to pay it, is of a n  agency for  collection; and 
where there is other evidence which tends to show that  the bank, the 
plaintiff in a n  action upon the note, was a holder f13r value in due 
course, before maturity, i t  is reversible error for th'e trial judge to 
direct a verdict upon the appropriate issue in the plaintiff's favor. 
Bank u. Monroe, 446. 

17. Bill8 and Notes-Negotiable Instruments-Due Cou:rse-Infirmity- 
Notice-Statutes.-Where a purchaser of a note is one before matur- 
ity for value, but with notice of a n  infirmity therein which would 
render it  invalid, he is not such a holder in  due course that  would 
sustain his action thereon. C. S., 3033, 3038,-3039. Bank v. Howard, 
643. 

18. flame-Rentwale.-A note taken in renewal does not extinguish the 
original note, and those who acquire the latter with knowledge of 
the infirmity that  would vitiate the former may not recover thereon. 
Ibid. 

19. Bills and Notes-Negotiable Instruments-Statutes.-113 order to come 
within the intent and meaning of our negotiable instrument law, a 
note must be payable to the order of a specified person or to bearer. 
C. S., 2982. Hunt v .  Eure, 716. 

BLUE-SKY LAW. See Bills and Notes, 7, 9, 11, 14; Corporr~tions, 1. 

BOARD O F  EQUALIZATION. See Taxation, 8. 

BONDS. See Sanitation, 1; Schools, 1; Statutes, 1. 

BOUNDARIES. See Sanitation, 2; Public Lands, 3; Deeds and Convey- 
ances, 3. 

BRIEFS. See Appeal and Error, 17, 18, 23. 

BURDEN O F  PROOF. See Telegraphs, 1 ; Wills, 6; Attorney a t  Law, 2 ;  
Indictment, 2 ; Landlord and Tenant, 1 ; New Trials, 1 ; Express Com- 
panies, 4; Insurance, 3;  Employer and Employee, 5; Liens, 3; Usury, 
5 ; Issues, 2 ; Deeds and Conveyances, 8 ; Corporations, 8 ; Statutes, 11 ; 
Appeal and Error, 25. 

BURGLARLY. See Criminal Law, 20. 

CARNAL KNOWLEDGE. See Criminal Law, 22. 
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CARRIERS. See Contracts, 4 ; Actions, 3 ; Express  Companies, 1 ; Statutes,  
4, 5. 

1. Carriers-Railroadu-Title-Order, S o t i f g  Cot~sig~tw-Bills of Lading 
Attached to Draft.-In a shipment by common carrier,  t he  t i t le i s  
ordinarily in t he  consignee upon delivery fo r  t ranspor ta t ion;  a n d  
where the  shipment is  order,  notify co~isignor,  and  bill of lading 
is  sent through the  bank a t tached to d ra i t ,  upon the  payment of the  
d r a f t  by the  consignee and  delivery of t he  bill of lading to him, t he  
title to  t h e  shil~mellt  i s  in him.-Davis r .  Gulleg, 80. 

2. Same-Vendor and  I'urchuser-dctiot~s-Sltortaye in SI~ipn~crtt.-Where 
the  consibvee of a n  in ters ta te  shipment, bill of ladiug attached t o  
draf t ,  ha s  paid the  d r a f t  and  l~ rc sen t s  the bill of lading to the carrier,  
pays the  freight,  and  obtaius the  shi lment ,  in tlie carrier 's  action 
to recover the  prolwr freight c l~a rges  a s  established by tlic Iriterstare 
Commerce Commission, he  i s  liable therefore. Ibid.  

3. ~ u n ~ c - % o ? t ~ ~ ~ ~ o ~ c e - I t t t e r s t a t e  Conttuerce Con~tltissio~r-Uiscri?)~itlutiot~- 
E'reiyht Itates-Co?~tract of Cat~iaye.-The ra tes  establislled by the  
In ters ta te  Commerce Conirnissiorl 011 in ters ta te  s l~ i lnue i~ t s  a r e  con- 
trolling, and  to 1)revent discrimiuatio~i,  :md \\-liere the  carrier has  
collected a less amount on the  shigment f rom the  cousigt~ee tliau t h a t  
so prescribed, the  carr ier  in i t s  action niay recover the difference f rom 
the  cousiy~ice, 11e bciug bourld by the  ra tes  lawfully es tab~ished.  Ibid.  

4. Car-riers-R~~il~~o(~ds-Custu,rt-E~.ido~cc-Ue~t~to.ru~e - Throuy l~  Ship-  
n~ei~ts.-In a n  action by a railroad c o m ~ a n y  to recover demurrage on 
certain shi l~meuts  made by the  cousignor to liimsclf ant1 rcs l i i l~ l~ed 
over another lillc, evitlence is  c o n ~ p e t e l ~ t  to s l~o\v  tliat i t  n-as the  
custom established bet\\-eel1 the  11arties t h a t  the  co~luiguor marli  tlie 
cars  by a certain ~u (~ t l l od  to s11o1v ~ Ies t i~ i a t i on  over tlie c o ~ i ~ l e e t i ~ i g  

. : aiIicbr, and  thus trausyort  i t  over tlie coiinectiug carrier a s  a tlirough 
shi l~ment ,  and  tha t  therefore ltc \vas ]lot rcquiretl to I~ailtlle the  shill- 
merit a t  the transfer l~vil i t .  I?. 1;. c. I.'ertilizo. C'o., 137. 

5. Carrio-s-Rai11.oads - Segligotce - I,iccstocli - Eridcncc  - I'rcstrnrl~- 
tiot~s-Kcb~ctttr1.-In mi actiou against  t he  railroad to recover dam- 
agcss for  tlie death  of a mule, ill n carload livestocli s l~ i l~mc~t i t ,  in the  
bill of l a c l i ~ ~ g  for  wliicll \\-as a ~~rov i s io r i  e s e n ~ p t i n g  the rar r ier  frulu 
liability for  i n j u i k s  caused by the inlicrent viciousliess of the aliimals, 
etc., the  receipt of tlie stocli autl the death  of the  mule \\-hilt ill the  
carrier 's  ~)ossession raises n l ~ r e s n r n ~ t i o n  of i t s  nctioiiable neglijiel~ccl, 
which the  carrier may rebut 1iy showing tha t  the  slliliilieilt \\-;IS made 
in a groper car  and  tliat the  carr ier  exercised due care  in i t s  t rans-  
portation. Davis Licestock Co. 2;. Uacis,  2%. 

6. Sclnzc I t t s t t ~ r c c . t i o t ~ s - . l l ) p c c ~ l  ((tit1 +;rt~ot~.-TI'liel~ the  hill of lading issued 
by the carr ier  for  tlie t rans l~or ta t ion  and  tlelivcry of :1 carload alii1,- 
ment  of livestocli co~ i t a in s  the  usual l)rorisioil exempting the  carr ier  
from liability for  injuries caused by tlie illlicl~c~nt viciousness of the  
a i ~ i ~ n a l s ,  etc., and  there \vas cviclmcc on the  t r ia l  tcnding to  sho\v 
tha t  one of them had kiclied over the t rmi so~u  of the  ca r  a n d  was  
thrown to the floor and  found injured i n  tt~atrsitu by the  carrier 's  
cml~loyce, a charge of tlle court  t ha t  relieves tlle car r ier  f rom exer- 
cising due care  a f t e r  discovering the  condition of t he  mule is  rcversi- 
ble error.  Ibid.  
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CARBIERS-Contiwed. 
7. U&8-R Jkoade-Cro88ing8-NegZIgence-Evidmc~-Non8ut.-It is 

the duty of a person driving a n  auto-truck to look and listen in both 
directions for approaching trains before attempting to drive across a 
railroad t rack;  and in a n  action to recover damages to the truck, 
caused by colliding with a passing train, under such circumstances, 
a motion a s  of nonsuit should be granted when i t  appears from all 
the evidence that  the proximate cause of the injury was his attempt- 
ing to  cross the track when there were no obstructions to his view and 
he had heard the train approaching and could have perceived i t  in 
time to have prevented the injury if he had observed the duty 
required of him. Holton v. R. R., 277. 

8. Carrler8-Rdcilroad8-Neglig~eRates-Classicatio-Bll8 of Lad- 
ing-Contracts.-Where a railroad company, with the knowledge of i ts  
agent for the purpose, knowingly accepted leaf tobacco arranged on 
sticks along with a shipment of household goods, and issued a bill 
of lading therefor a s  a shipment of household goods a t  a lower freight 
rate than the classification on leaf tobacco: Held, a bill of lading 
is not an essential to a valid shipment and the liability of the carrier 
may attach on a shipment by parol; and the carrier was responsible 
i n  damages to the tobacco caused by i ts  reloading and shipment en 
route on a leaky car which caused damage to the tobacco. Newman 
u. R. R., 341. 

9. Sam-Waiver-Interetate Commrce Commission.-Where the rail- 
road agent knowingly receives a carload shipment of household goods 
and leaf tobacco from the consignor, and issues a bill of lading for 
household goods a t  a lower classification rate:  Held, the provision 
in the bill of lading, approved by the Interstate Commerce Commis- 
sion, requiring that  the tobacco be shipped in a certain manner of 
packing, was inserted for the benefit of the carrier, which was waived 
by the carrier's agent, and was properly deducted from the amount 
of the consignor's damages in his action, caused to thcb tobacco by its 
negligence, there being no element of fraud on the plaintiff's part. 
And the consignor being in no willful default, the only penalty to be 
enforced will be the difference between the freight rate charged and 
that  fixed by law for the classification; and where this has been 
properly allowed for in the verdict of the jury, no reversible error 
will appear on appeal. Ibid. 

10. Carriers-Railroads -Negligence - Evidewe - Questions for J u r y  - 
Trials.--While a passenger upon a mixed train is required to use the 
proper degree of care attending upon travel of this Alaracter, i t  is 
also the duty of the carrier to exercise that degree of reasonable care 
incident to the increased risk to the passenger; and upon evidence 
tending to show that  the conductor while helping a female passenger 
on such train with a baby a t  a regular station and assisting her to 
get to her seat on the car, signalled the engineer to go ahead before 
the passenger could reach the seat, thereby causing hcr to be thrown 
against the arm of a seat and injured, the question of the carrier's 
actionable negligence therein is one for the jury. Riggs v.  R. R., 366. 

11. Carriers-Railroads-Negligence-Contributor NegligenceEvidence- 
Nonguit.-Evidence in this case that  plaintiff's intestate was killed 
on a dark night by defendant's train approaching without light or 
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CARRIERS-Golztinued. 
warning, while crossing i ts  track, raised issues as  to defendant's 
negligence, and the contributory negligence of the intestate, and 
defendant's motions to nonsuit after the close of the plaintiff's evi- 
dence and renewed after the close of all the evidence, were properly 
denied. Manuel  v. R. R., 559. 

12. Carrios-Railroads-8eyZigence-]Tar.-We under war control a n  
excavation was made on railroad lands near a publicly used road, 
which without a protecting rail, was a menace to travel, and after 
the release of the carrier from such control, the railroad company 
left this daugerous condition for an unreasonable length of time, 
and proximately caused damages to the plaintiff's automobile and 
personal injuries to himself, without  contributor^ negligewe on his 
part, the fact that tlie excavation was made while the railroad was 
under war control does not prevent a recovery. Golds te in  v. R. R., 
636. 

13. Same-Sotice-Ecidmtce.-]There a railroad company has maintained 
a menacing and dangerous condition on its own land near a publicly 
used street of a city, and is sued for alleged negligent damages by 
one injured thereby, it is competent for tlie plaintiff to show that the 
mayor of the town had previously called this condition to the atten- 
tion of the defendant company, and requested the defendant to 
p r o ~ e r l y  safeguard the public from the danger. Ib id .  

14. Same-Roads and  Highzcaus-I'wm.issi.c.e ZTst%-Sonsuit - Ques t imw 
for Jury.-Evidence tending to show that defendant railroad corn- 
pany had contiiiuously nmiutained a mcuacing and dangerous coudi- 
tion ou its land ilcar a road used by tlie public, and that the plaintiff 
rcceired injuries caused thereby, is sufficient under tlie facts of this 
case to take the case to the jury upon the issue of defel:tlant's 
actionable negligence, though the road had uot been dedicated by 
the o\mcr to the l~ublic. Ib id .  

15. Car)-iers-Railroads-Vcrgcr-Cottnected Lines - S t a t u t e s  - Unlazcfzcl 
Combit~ations-Presu?nptions.-h railroad company operating ill this 
Statc, nlicn espressly or irn1)liedly anthorized by State statute, niny 
purchase and absorb within its system another s11cll c.orporatio11 
physically connected with its lines within the State \vhcn the latter 
corporation is 1il;ewise m~tliorized to scll: tint1 tlie ~~rcsurnption 
obtains, nothing else ap~)earing, that the lcgisl:~tive i l~i(~l i t  \\.:IS not to 
thereby authorize :I monol~oly or :in$ act oil tho l m t  of the r:tilrontls 
against the public policy of tlie State. J I a ) ~ ) t i ? ~ g  v, 11'. I < . .  648. 

16. Same I?ltott.-The Ic~pislative intclnt is to bc g l t l~ r red  from the lan- 
guage used in the statute, and not by the debates 11l)o11 the floor duri i~g 
its passage, or the understantling of those conccrnctl t l ior(~i l~ \\.I10 are 
not members. Ib id .  

17. Carriers-Rail?.onds-Etzfirc B!jste?n-J1ortgagc.s - Po/-cclosurc - Pur- 
cl~ase,.s-Laches-Estoppel-Cozo?tts-Jtrd~)~to~t. - \Tlicxrc~ tlio State 
and localities along the route of n railroad have ncqnirrtl mi ii~tcrest 
therein by subscription to its shnrrs of stock uuder statutory require- 
m e ~ ~ t  that the road bc operated or sold as  an entirety, mid in fore- 
closure proceedings the court has so ordered the sale, and the road 
has been purchased by another railroad coml)any autliorized by 
statute to scll, and which does thereafter sell to two separate corpora- 
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tions, which divide and separately operate it, each ris a part of i ts  
own system: Held,  the corporations so purchasing and independently 
operating the separate portions a re  not in  violation (of the statutory 
provisions that  the road should be operated or sold a s  a whole, and 
the Federal requirements a s  to interstate carriers in such matters 
become immaterial. As to whether the State, under the facts of this 
case, had lost i ts  rights by its laches, Q u a e l  Ibid. 

18. Camier+Railroads-PedaaZ Statutes and Decisions - Negligence - 
Employer and Employee-Trials.-The Federal statutes and decisions 
control in an action brought in the State court to recover damages for 
a personal injury alleged to have been negligently caue,ed to a railroad 
employee while engaged in interstate commerce, in the course of his 
duties to the defendant railroad company, his employer therein. 
Mangum v. R. R., 889. 

19. Carriers-Railroads-Xegligence-Colztribf~toru hTeglige~ace-E~idence- 
Nonsuit.-In an action against a railroad company to recover for 
the wrongful death of plaintiff's intestate, evidence tending only to 
show that deceased was killed by the defendant's passing train where 
the view was unobstructed both to the intestate and to the employees 
on defendant's train, which approached without signal and \\arning, 
and the deceased was a lad in full possession of h s faculties and 
could have readily reached a place of safety, and thus have avoided 
the injury, a judgment a s  of nonsuit was properly rendered. Xc-  
Culloch v. R. R., 797. 

20. Carrias-Railroads-Ejecting Passenger--Improper Pltcce-Damages- 
Proximate Cause.-A railroad company, having the lawful right to 
put a passenger off the coach of its train for his failure to pay his 
fare, is nevertheless answerable in damages when it  does so a t  a 
place and under circumstances that  import serious menace to him, 
and injury is thereby proximately caused. Ledford v. R. R., 808. 

CASE. See Appeal and Error, 26. 

CASHIER. See Principal and Agent, 3. 

CAVEAT. See Judgments, 7 ;  Wills, 11. 

CAUSE O F  ACTION. See Courts, 6. 

CERTIFICATES. See Appeal and Error, 5. 

CERTIORARI. See Appeal and Error, 6, 7. 
1. Certiorari-Discretion of Court-Co?~stitutional Lao-Statutes-Appeal 

and Error.-The granting or refusing of a petition for a cotioruri,  
under the provisions of our Constitution, Art. I V ,  sec. El ,  and C. S., 630, 
passed in pursuance thereof, is a matter within the discretion of the 
Supreme Court, and will not be issued when it  will serve no good 
purpose. King v. Taylor, 450. 

2. Same-Consent Judgments-M7aivev.-A writ of certiorari will not 
issue from the Supreme Court to bring up for review the action of 
the Superior Court judge in refusing to settle a case cln appeal, when 
it  appears that a judgment had been entered by the court upon the 
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consent of the parties, such judgment being a waiver of the right of 
appeal. Sernble, the  only remedy is a motion in the lower court  t o  
set  aside the  judgment. Ibid. 

CHALLENGE. See Jury ,  1. 

CHARACTER. See Attorney a t  Law, 3. 

CHARTERS. See Contracts, 5 ;  Banks and Banking, 6 ;  Corporations, 6. 

CHILD. See Criminal Lam, 22. 

CITIES  AND TOWNS. See Municipal Corporations, 1. 5 ;  Trespass, 1 ;  Con- 
tracts,  6 ;  Taxation, 6. 

CIVIL ACTIOKS. See Assault and Battery,  1, 2. 

CLAIhI AND DELIVERY. 
1. Clni?n a)ld De7ico.y-Priwipal and  Surcty-Replewin Bond-Statutes- 

I1cfolses.-The surety on :I r t 'p le~ in bond in claim and delivery, under 
the requirements of the s ta tu te  (C. S., 836) t ha t  the property shall be 
deli1 ercd to the plaintiff', or,  if i t  cannot be, the value a t  the t ime i t  
n a s  delivered to the dcfendant, etc., may not, upon adjudication in  
plairitiR's favor, set up the ileferise that  i t  had been taken by another,  
or prevented by the ac t  of God, or t ha t  another tllan the plaintiff had 
a superior title to the  property by mortgage or  otlierwise. G a m e r  w. 
Quahc?tbltsh, 1SO. 

CLASSIFICATION. See Carriers, 8. 

CLERKS O F  COURT. See Pr inci l~al  and  Surety, 1 ;  Administration, 1, 2,  3 ;  
Contempt, 1 ; Pleadings, 6. 

CLOUD ON TITLE.  See Parties,  1. 

CODIFICATION. See Statutes,  3. 

COI,I,ATERAI, SE('UR1TY. See Constitutiolial Law, 2. 

COLLECTIOXS. See Express Companies, 2. 

COLLISIOXS. See Evidence, 7 ; Statutes,  7. 

COT.OR O F  TITLE.  Sce Deeds and Conveyances, 1. 

COMBISATIOKS. See Carriers, 15. 

COBIJIERCB. Sce Carriers,  3 ; Railroads, 1, 2 ; Vcrdict, 3 ; Statutes, 5. 

CORII\IISSION. See Sta te  High\\-ays, 2 

COMMITMENT. See Insanity,  1. 

CO3lMON LAW. See Espress  Companies, 2 ;  Criminal Law, 14. 

COMPANIES. See Insurance, 1 5 ;  Husband and Wife, 6 .  

COMPARATIVE NEGIJGENCE. See Employer and Employee, 7. 

COMPENSATION. See Condemnation, 1. 
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COMPETENCY. See Appeal and Error, 8. 

COMPETITION. See Contracts, 6. 

CONCURRING NEGLIGENCE. See Evidence, 11. 

CONDEMNATION. See Trespass, 1 ; Waters, 4. 
1. Condemnation-Compensation - Damages - Statutes -- Constitutional 

Law.-The right of the owner of land to compensation for his land, 
taken by condemnation for a public use, is for  compensation in the 
manner and to the extent flxed by the Legislature. Wade v. Highway 
Commission, 210. 

2. Same - Benefits - Oflsets - Remedies - Amendatory Statutes. - The 
method by which the owner of land is compensated for the taking 
thereof by condemnation for a public use is  the remedy provided by 
the Legislature by statute to meet the constitutional requirement, 
which may be changed by the legislative will by allowing a s  a n  offset 
to the amount recoverable either all benefits or those specially accru- 
ing to the land, or none a t  a l l ;  and the statute in fcrce a t  the time 
of trial is the one applicable, and not a former statwe, of which the 
later one is  amendatory. Ibid. 

3. Condmnnation - Measure of Damages --Electricity - Transmission 
Lines-Instructions-Appeal and Error--Harmless Error.-While the 
compensation for permanent damages to the owner for his lands, 
taken in condemnation for a designated location by a n  electrical 
power company for a single line of poles or towers thereon for the 
stringing of its wires, carrying its transmission current, is the fair 
market value of lands so taken, diminished by such restricted use, 
etc., a different rule may prevail, as  in case of railroads, where a 
strip one hundred feet wide has been condemned across the owner's 
lands, that  the power company may use in part or in toto, a s  i t  may 
deem necessary, wherein the rule applies in  the ad~neasurement of 
such damages that a recovery may be had for the impaired value 
of the lands, including the market value actually covered by the right 
of way, with damages to the remainder of the tract or portion of the 
land if any used by the owner as  one tract, deductin,: from the esti- 
mate pecuniary benefits or advantages which are  special or peculiar 
to the tract, not common to the owners of other lands in the locality; 
and under the circumstances of this case a n  instruction tha t  charged 
both of these principles was not held for reversible error, to the 
prejudice of the power company. Pou:er Co. u. Russc:ll, 726. 

CONDITIONS. See Banks and Banking, 1. 

CONDITIONAL ACCEPTANCE. See Con'tracts, 4. 

CONDITIONAL SALE. See Constitutional Law, 2. 

CONNECTING CARRIERS. See Carriers, 15. 

CONSENT. See Judgments, 1 ; Courts, 15 ; Wills, 18 ; Certiorari, 2. 

CONSIDERATION. See Contracts, 2, 10. 

CONSIGNOR AND CONSIGNEE. See Carriers, 1; Actions, 3. 



CONSOLIDATED STATUTES. 
SEC. 

2, subsec. 1 ( 2 ) .  Where jurisdiction has been acquired for appointment 
of administrator in a proper county, it  cannot be collaterally im- 
peached. Tuer v. Lzimber Co., 274. 

8 ( 2 ) .  Where widow has acquiesced in appointment of another as  ad- 
millistrator of husband's estate. Tuer v. Lwnber CO., 268. 

357. The amount of liability of clerk's bond determines the liability of 
surety thereoll. S. v. Xartin, 110. 

404, 405. Actions against carriers found three years from time of accrual 
not affected by war control of United States Government. Vander- 
b i l t  v. R. R., 568. 

421. Section applies to mutual running accounts. AfcKinnie v. Wester, 514. 

443 ( 1 ) .  Dismissal of action against unlawful use of public funds for 
building railroads does not, on appeal, affect rights against railroad 
participating therein. Broxn  v. It. It., 52. 

443 ( 1 ) .  Statute of limitations does not apply to breach of official duty by 
officer of municipality. B r o ~ c n  v. 16. 16., 52. 

445. Common-law rule that no statute of limitations bars action for 
divorce obtains when not modified by this section. Uarris v. Oar- 
vis, 321. 

446. Stockholders of bank agreeing to make good deficiency to comply 
with order of bank examiner may maintain action against others 
who failed to comply with agreement. Taulor c. Everett, 247. 

446. Trustee in bankruptcy and creditors with notice may waive a debt 
due estate of bankrupt. Cunningham v. Long, 613. 

446. hlortgagee who has since sold land with warranty of title may main- 
tain suit to remove the mortgage as  cloud on his vendor's title. 
Plotkin v. Bank, 711. 

446. Persons not interested a s  beneficiary under will or as  heir a t  law 
not proper or necessary parties in action to set will aside. Bank v. 
Dustowe, 777. 

455-6. Bank necessary party in petition to remove cause from State to 
Federal court that has lent money to contractor under certain con- 
ditions. Bank v. Hester, 68. 

534-7. Judge may allow defendant's motion, after answer filed, to make 
complaint more certain, etc. P o x a  Co. v. Elizabeth City, 278. 

537 (547) .  Judge may allow an amendment to allege a warranty in sale 
of automobile. Wiggins v .  Motor Co., 316. 

547. Discretion of trial judge to allow amendments to pleadings. Wig- 
gins v. Motor Co., 316. 

567. Where negligence of injured employee concurs with that of fellow- 
servant, motion to nonsuit denied. Beck v .  Chair Co., 743. 

568,572. When trial by jury may be waived. Lumber Co. v.  Pember- 
ton, 532. 

573. By excepting to order of reference, party may waive right to trial by 
jury. Lumber Co. v. Pembaton, 532. 



872 INDEX. 

CONSOLIDATED STATUTES-Continued. 
SEC. 
600. Excusable neglect not shown where defendant's attorney has not filed 

answer until after case calendared for trial, etc. Gastor v.  
Thomas, 346. 

614,654. Execution may not issue against estate presently held in entire- 
ties by husband and wife under judgment held by either one of 
them. Johnson v. Leavitt, 682. 

626. An action in defense of anticipated damages for broach of contract 
is not maintainable. Hardware Co. v. Cotton Co., 442. 

626. Does not apply when parties are  same in interest and seek same 
relief. Burton v. Realty Co., 473. 

630. Certiorari discretionary with Supreme Court on appeal. King v. 
Taylor, 450. 

836. Defendant in replevin cannot avoid liability when he has taken pos- 
session of property. G a r w  v. Quakenbush, 180. 

858. Injunctive relief a remedy for the assessment of ilkgal tax. R. R. 
v. Comrs., 265. 

970. Damages recoverable by owner of land for diminution of supply of 
percolating waters. Rouse v. Kinston, 1. 

978,981. Disposing of property in claim and delivery is contempt of court. 
Bank v. Charnblee, 417. 

979. Contempt of court not committed in immediate presence of court is  
appealable. Bank v. Charnblee, 417. 

987. Promise a s  to continuing credit to be given. Novelty Co. v. Andrsws, 
59. 

987. Promise to pay debt of another after consideration paid is  mudurn 
pactum; otherwise if paid before then. Novelty Co. v. Andrews, 59. 

987. Statute applies to contracts of guaranty. Novelty Go, v. Andrms,  59. 

988. The vendor of land is  party to be charged under the statute. Clegg 
v.  Bishop, 564. 

1179. Misrepresentations of selling agent a s  to  dividend declared is evi- 
dence of fraud, under Blue-sky Law. Phosphate Co. v. Johnson, 
419. 

1241 (4). Recovery of costs restricted when damage does not exceed f3fty 
dollars. Smith v.  Myers, 651. 

1297. County is limited to powers given them in statute to purchase new 
situs for courthouse. Hearme v. Comre., 45. 

1297 (18), (19), 1325. Public mads of county a necessary expense not r e  
quiring approval of electorate. Lassiter v. Cmrs. ,  379. 

1436. The Superior Court retains jurisdiction over controversies ex con- 
tractu when amount alleged in good faith exceeds $200, e t c  Wid 
-8 v. WiZZ~ms, 728. 

1481. Held, amendment in this case suf3cient for assault with deadly 
weapon with intent to inflict uerious injury. 8. zl. McLamb, W. 



INDEX. 

CONSOLIDATED STATUTES-Coi~til~zred. 
SEC. 
1500 ( 1 2 ) ,  (13) .  Amendments to indictment (BiSS), when allowable. S .  v. 

Johnson, 591. 
1609. T\'here mortgage by corporation of practically all of i t s  property i s  

void. B a d  v. Tobacco Co., 177. 

1666, 7. Necessary for wife to show facts sufficient, but unnecessary for 
judge to find facts to sustain order granting alimony. Price v. 
Price, 640. 

1667. Statute of limitations does not run from time of separation of wife 
from husband for alimony pendmte l ife.  Garris v. Garris, 321. 

1706. Owner of lands may maintain his action for damages for construc- 
tion of water pipe on highway as  dominant owner, and denial of 
his right is waiver. IZouse v. Ziitlston, 1. 

1743. Rlortgagor who has conveyed the premises to another under war- 
ranty deed need not continue in possession to inaiiitain suit to 
remove mortgage a s  cloud on his title. Plotkin v. Bank, 'ill. 

1791. Wherein the mortgagee should hold proceeds of sale of land subject 
to terms of derise. Brown v. Je?lninys, 155. 

1792,1703. Beneficiary under holograpli will may testify to establish it  
without losing benefits. I n  r e  IVestfeldt, 702. 

1795. Testimony of seller of goods tending to hold one responsible for 
promise to pay for goods sold and delivered to mlother is iuconll~e- 
tent. White v. Euans, 212. 

2306. Penalty for usury not enforcible when equitable relief by injunction 
is sought. Waters v. Gnrris, 305. 

2306. To recover penalty for usury, a n  action a t  law and not ellforcible 
in equity. Debtor must tender principal and interest. Viller v. 
U u m ,  397. 

2309. Surety on bond of clerk of Superior Court is only liable within 
limits of bond for 6 per cent interest after judgment. S. v. Var-  
t in,  119. 

2435. No nintel.ialman's lien acquired \vhrn oviner pays contractor with 
legal notice, though he has  done so in advance. Rose  v. Davis, 333. 

2507. Liability of wife for husband's negligence while acting as  her agent. 
Richardson v. Lieber, 112. 

2515. Section applies to wife's 1)robate of conveyance of her interest in 
estates by entireties. Davis v. Davis, 200. 

2515. Wife's conveyance of land to her husband, void under this statute,  
may be regarded a s  color of title. Wl~i t ten v. Pearce, 298. 

2556. Upon injunction to restrain ponding water of plaintiff's land in con- 
tinuing trespass, demand for damages in complaint unnecessary. 
Kinsland v. Kinsland, 810. 

2588. Substantial description of land in advertisement under foreclosure 
sale is sufficient. Douglas8 v. Rhodes, 580. 

2592. Mortgagee may relieve himself by paying fund into court. Brown v. 
Jennings, 155. 
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CONSOLIDATED STATUTES-Continued. 
SEC. 
2703,2710 (1). Abutting owner on city improved cross streets, when liable 

to assessments. Mount Olive v. R. R., 332. 

2787 ( 6 ) ,  (lo), (27). Ordinance valid regulating sale of merchandise on 
Sunday. Coca-cola not included in allowing meals a t  restaurant. 
8. v. Weddington, 643. 

2982. A negotiable instrument must be payable to order of specified person 
or bearer. Hunt v. Eure, 716. 

3004. This section does not apply to nonnegotiable instruments. Hunt v. 
Eure, 716. 

3033. One acquiring a defective negotiable instrument must show he is 
holder in due course. Qrace v. Xtrickland, 369. 

3033-89. Purchaser of note with notice of infirmity may not sustain action. 
Bank v. Howard, 543. 

3040. Where infirmity of instrument is shown, burden on holder to show 
he purchased without notice. Bank v. Ifoward, 543. 

3467. Contributory negligence not a complete defense in action against 
carrier for negligence. Cobia v. R. R., 487. 

3508. Offense under this statute does not of itself bar recovery for accident 
covered by insurance policy. Pool v. Ins. Co., 468. 

3580-93. These sections repealed in certain respects by Laws of 1921. Las- 
siter v. Comrs., 379. 

371821. County commissioners may levy tax for maintenance of roads, etc. 
Road Comrs-. v. Comrs., 362. 

4103. Wife's right in husband's home site rests by statute with difference 
a s  to conveyance unexecuted by her. Johnson v. Lecwitt, 682. 

4131. An explanation attached to will of nonresident, without witness, can 
have no effect as  to passing title to lands situated here. Whitten 
u. Peaco, 298. 

4138. Beneficiary under holograph will may testify to establish i t  without 
losing benefits. I n  r e  Westfeldt, 702. 

4169. As to inheritance of mother from child in ventre aa mere a t  t ime of 
husband's death. D.iicmt v. Pender, 792. 

4144. Issue of dwisavit vel non properly submitted to the jury upon the 
evidence in  this case. I n  r e  Weatfeldt, 702. 

4145-6. Will duly probated when not properly attacked is conclusive of 
validity. Bank v. Dustowe, 777. 

4168. Devise to son who died during life of testator leaving children does 
not lapse. Aakaa v. Dildy, 147. 

4201. Where the court instructs upon the less degree of crime8 under indict- 
ment for murder, he is  not required to charge upon the evidence of 
assault with deadly weapon. S. v.  Lutterloh, 412. 

4209. Since amendment of 1923, defendant may not afterw8,rds withdraw 
plea of guilty a s  a matter of right, this being directed to court's 
discretion. Continued acts of carnal knowledge also constitutes 
offense. S. u. Porter, 804. 



INDEX. 

CONSOLIDATED STATUTES-Continued. 
SEC. 
4211-12. Inflicting a loss of an eye is not punishable as  ma>hem. S .  v. 

Wilson, 781. 

4235. Burglarious intent necessary for conviction. S. 2;. Crisp, 799. 

4249. One taking property by another he has found with intent to mis- 
appropriate is guilty of felony. S. v. Holtler, 561. 

4339. The supported testimony of female in seduction should not be con- 
fined to her evidence a s  to the promise alone. 8. v. Uoss, 214. 

4339. The neight of supporting e~ idence  in seduction a question for jury. 
8 .  v. Uoss, 214. 

4343. Acquiescence of male defendant in declaration of feme defendant 
competent evidence. S. 2;. Roberts, 460. 

4433. Certain evidence i s  not error as  to promise of owners of interest in 
gaming table. S .  v. Galloway, 416. 

4526. For arrest in different county from the one the crime v a s  committed 
justice of peace must endorse the warrant. Stancill v. Dndcrzcood, 
475. 

4640. Judgment required to charge upon assault n i t h  deadly weapon under 
indictment for manslaughter. S. v. LutterIoh, 412. 

4640. Defendant is entitled to a charge upon a less degree of crime than 
that  stated in indictment. S. v. Robertson, 784. 

5758. What is necessary to be sho\vn for conviction under this section a s  
to attendance of child a t  school. S. v. Johnson, 591. 

5924. Registrar and judges of election may determine whether votes cast 
in wrong ballot box shall be counted and may correct return before 
county board has determined results. Bell c. Board of Elections, 
311. 

6032-6336. Certificate must be certified as  statute directs in primaries. 
Different in elections. Bell 2;. Board of Elections, 311. 

6191-2-3. Omission of requirements some evidence of conspiracy in having 
one committed a s  lunatic. Getsinger v. Corbell, 563. 

6367. Applies to domestic as  well as  foreign corporations. Phosphate Co. 
v. Johmo?~,  419. 

6367. One acquiring notes given in violation of this statute may show 
he is holder in due course without notice. Bank v. Hunt, 377. 

7897. This statute binding upon cities and towns within the same county. 
R. R. v. Comrs., 265. 

7897. Wherein notice was held sufficient of increase of taxes. R. R. v .  
Contrs., 265. 

7979. Taxpayer must pay amount of contested tax under protest. R. R. u. 
Comrs., 265. 

7987. Purchaser of plant of manufacturer of automobiles takes subject to 
lien for failure of his vendor to pay license or privilege tax. 
Vaughan v.  Lmy, 123. 

8107. See sec. 6367. 
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CONSTITUTION. 
ART. 

I ,  sec. 7. After expiration of contract rights with a city for water sup- 
ply, a water company has no vested rights thereunder. Power Co. 
v. Elizabeth City, 279. 

I,  sec. 14. A two-year sentence under the Turlington Act is not ex- 
cessive, etc. S. v. Beavers, 595. 

I ,  secs. 11, 15. Seizure of liquor and vehicle transporting it is not 
unconstitutional. S. v. Qodette, 497. 

11, sec. 29. Statute relating to health in county divisions upheld. Reed 
v. Engineering Co., 39. 

IV, sec. 8. Rules of practice docketing appeals is  binding upon parties. 
S. v. Farmer, 243. 

IV, see. 8. Certiorari discretionary with Supreme Court on appeal. King 
v. Taylor, 450. 

IV, see. 8. Only questions of law or legal inference reviewable in Supreme 
Court. Bank v. Howard, 543. 

IV, secs. 8, 12. Docketing of record proper and motion for certiorari neces- 
sary to invoke the exercise of discretionary powers of Supreme 
Court in exceptional cases. Hardy v. Heath, 271. 

IV, sec. 12. Legislature may distribute powers among inferior courts, 
but not that of Supreme Court. Williams v. Willianzs, 728. 

IV, sec. 13. When trial by jury may be waived by the parties. Lumber 
Co. v. Pemberton, 532. 

V, sec. 1. Distinction between legal and equitable remedies not abol- 
ished. Waters v. Garris, 305. 

VII, sec. 2. Public roads of county a necessary expense when authorized 
by statute. Lassiter v. Comrs., 379. 

VII, sec. 7. Sewerage a necessary county expense. Reed v. Engineering 
Co., 39. 

VII, sec. 7. Tax for school improvements submitted to vote of district, and 
afterwards acquiesced in for 19 years estops taxpayers questioning 
validity. Carr v. Little, 100. 

VIII, sec. 1. Except when vested rights have been acquired a corporation 
may not complain that  i t s  status has been changed by statute. 
Power Co. u. Elizabeth City, 278. 

X, sec. 2. Execution may not issue against hamestead held by husband 
and wife in intireties except laborers' and mechanicd liens. John- 
son u. Leauitt, 682. 

CONSTITUTIONAL LAW. See Sanitation, 1 ;  Courts, 10 ;  St,ate Highways, 
6 ; Schools, 4; Statutes, 1 ; Waters, 5;  Taxation, 8; Appeal and Error, 
7, 19 ;  Condemnation, 1 ;  Contracts, 5, 6 ;  Roads and Hi.ghways, 2, 6 ;  
Estates, 10 ;  Certiorari, 1 ;  Trial by Jury, 1. 

1. C o n s t i t u t i ~ a l  Law-Statutes, Uncoltstitutwnal in Pavt-Zntmpreta- 
t i o ? t - T a a a t C o & r c t o m o b ( l e 8 - B a l e 8 - T ~ t :  Tam.-Where 
a tax statute offends against the commerce clause in  the Federal 
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2. A~'U~,LC-UUII~~S a11d l I a 1 ~ l i i ) ~ y - C ' u 1 1 t r a ~ ' t ~ ~ - 1 ~ ~ t ~ ~ I u 1 ~  a~rt l  I'cc~.cl~clsci~- C ' O ~ I -  
dit io,~al Soles-Collatct~~l Sccu~~i t~- l ' r r t . s t . s - I ' i~ i~~ci l~ul  ui~tl .lgott.- 
IVhere a dealer ill auton~obiltw has sold to tllc l~alili, to \\-hic.ll lie \\.:IS 
intlebttyl, his tlutomobilcs on l l a ~ ~ t l ,  for t l ~ e  l~ur l~osc~  of sckcnlii~;. tl~rb 
debt, untlcr further ~ n w v i s i u ~ ~ s  that  he \\-as to sc.11 ; ~ n d  collc~T all11 
hold the 1)roceeds in trust for the purlwse stated, i111t1 has tl1ercaftt.r 
lcft the Statc, a~lcl the bauk 11as assun~etl to conli~luc the, s:~lc,s ; ~ i ~ t l  
make eollcctiol~ therefor, the b:uk may not :~roitl  l~aylucllt of tllc, tax 
L I ~ I O I I  t l ~ e  ground that  i t  \vas not a dealer, etc., ill co i i t t~n~~~l :~ t iun  of t l ~ e  
statute, aucl thus r r :~dc  the 11?:1ctic;11 ef1ic.icl1c.y of thcs st:ltntc aud 
reduce i t  to a nullity. Zbid. 

3. Co)lstitutiu)ml La~~-Amendrno~ts-Stututcs-l~~~~cul.-~~~i anie~~dlueut  
to t l ~ e  Constitution \vill not invalidate an  existirig statute nut es- 
pressly or imyliedly repealed thereby, or unlc.ss its rel)uyllallcy is so 
manifest a s  to leave no room for a rcasonnble doubt of its uncoli- 
stitutio~iality. R. I:. v. Forbes, 161. 

4. Cm~stitutional Lalc-C'I-i~ninal Lu~c-Arrests-ll.u~.ratzts.-The first ten 
amendments to the Constitutioi~ of the United States are in reeogui- 
tion of the yrinciyles of the organic law as  previously esistiug in 
Erigland, thc fourth amendment requiring warrants to be issued upon 
probable cause applying only to criminal actions in the Federal 
Courts, and the due process clause, etc., of the fifth amendment relat- 
ing to the orderly 1)rocedurc in the State Courts. The first ten amend- 
m e ~ ~ t s  apply only to the Federal Government. S .  2;. Godcttc, 407. 

5. Same-Statutes-Turlit~qton Act.-The provisions of the Turlington 
Act, Public Laws of 1923, permitting the seizure of intoxicating liquor 
being 1111la\\fu11y transported and of the conveyance in which i t  is 
being done, nhen the officer sees or has absolute knowledge that  there 
is intoxicating liquor in such vehicle, do not contravene the provisions 
of the State Constitution, Art. I, secs. 11 and 15. Zbid. 

6. Same-Evidence-Questio~~s for Jurg.-Where there is evidence that  
acting upon information previously received that intoxicating liquors 
a re  being ur~lawfully transported, the proper officers of the law lie 
in n a i t  for and follow automobiles, and can see containers and smell 
tlitl liquor, they have a right to arrest without warrant and seize the 
vehicle. Zbid. 

7. Same-Oncers-Unlawfwl Acts.-The arrest by the officer of the law of 
the defendant without a warrant,  while unlawfully transporting 
intoxicating liquor, being valid under the provisions of our statute, 
i t  may not successfully be maintained tha t  evidence thereof should 
have been excluded, and that  upon a trial for unlawfully transporting 
liquors under the Turlington Act, his motion for nonsuit upon the 
evidence found therein should have been granted. Ibid. 



INDEX. 

CONSTITUTIONAL LAW-Continued. 
8. Constitutional L a w - Crinvlnal L a w -- Punishment -Intoxicating 

Liquor.-A sentence for two years for violating the Turlington Act 
will not be held as  inhibited by our State Constitution a s  cruel and 
unusual, by reason of the fact that the judge after the trial and 
before sentence, made inquiry into the character of the defendant, 
the sentence imposed being in conformity with the provisions of the 
statute. Constitution, Art. I ,  sec. 14. S. v. Beavers, 596. 

CONTEMPT. 
1. Contempt-Clerks of Court-Supplementary Proceedings.-Where in 

supplementary proceedings the defendant has willfully disobeyed an 
order of the clerk of the Superior Court having jurisdiction in dispos- 
ing of his property, he is  in contempt of court unde:r the provisions 
of C. S., 978, 981. Bank v. Chamblee, 417. 

2. Same-Appeal and Error.-An adjudication or contempt of court not 
committed within the immediate presence or verge of the court is  
appealable. C. S., 979. Ibid. 

3. Sam+Findings-E~idence-Inferior Courts-Review.--While the facts 
found by the Superior Court in an attachment for contempt when 
supported by evidence a re  conclusive upon the Surreme Court on 
appeal, the same principle does not apply on an appeal from a n  
inferior to the Superior Court, and in such instances it  is the duty of 
the judge hearing the matter, to review the findings of fact of the 
lower court a s  well a s  the conclusions of law, together with addi- 
tional evidence should justice require it, and make his own findings 
thereon. Ibid. 

CONTENTIONS. See Appeal and Error, 3, 22. 

CONTINGENT INTERESTS. See Mortgages, 8 ; Courts, 8. 

CONTINGENT REMAINDERS. See Wills, 2 ; Estates, 12. 

CONTINUANCE. See Banks and Banking, 1; Elections, 3. 

CONTINUING GUARANTY. See Contracts, 2. 

CONTRACTS. See Carriers, 3, 8 ;  Constitutional Law, 2 ;  Banks and Bank- 
ing, 2 ;  Pleadings, 2; Infants, 1 ; Vendor and Purchaser, 1; Principal 
and Agent, 5 ; Roads and Highways, 4 ; Courts, 8; Express Companies, 
2; Insurance, 2, 4, 7, 10, 14, 16; Injunction, 5. 

1. Contracts-Dsbtor and Creditor-Debt of Another-Ntatutes-mar- 
anty-Statute ot Fraud&-C. S., 987, requiring a writing signed, etc., 
by the party to be charged to make him legally responsible for the 
debt of another, applies to contracts of guaranty. Noveltu Co. v.  
Andrewa, 59. 

2. Same-Coltsideration-Continuing Credit.-The promise to answer for 
the debt of another (C. S., 987),  if .made after the credit has  been 
given, without new consideration, is n u d m  pacturn, ant3 unenforcible; 
but if made before, i t  is founded upon the consideration existing 
between the principal parties; and where the promise is to pay out 
of the debtor's funds in  the possession of the promissor, or is in the 
nature of his original obligation, the statute has no application. Ibid. 
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CONTRACTS-Continued. 
3. SameEvidence-Nonsuit.-Where the  promise to pay the  debt of an- 

other i s  sufficient under the  s t a tu t e  (C. S., 987),  a s  to a continuing 
credit to be extended to the  principal debtor, t he  intent of the prom- 
issor t o  become so  bound may be shown by t h e  surrounding circum- 
starices and other transactions or  writ ten communications between 
the  creditor and the  promissor;  and  held, under the evidence of this 
case, i t  was  reversible er ror  for  the  trial  judge to grant  defendant's 
motion a s  of nonsuit. Ibid. 

4. Contracts-Vendor and Purchaser-Conditioml d(~ccptancc of Order of 
Purchase-Carriers.-An offer to buy does not become :t contract 
unless unconditionally accepted, or,  when the acceptance is upon 
condition, until th is  condition is  accepted by the proposed purchaser ; 
and where a carload of potatoes has  been ordered by telegraph to be 
shipped tha t  day, but were shipped several days  thereafter without 
fur ther  agreement, the proposed purchaser may refuse to receive i t  
f rom the  common carrier,  and no contractual liability will a t tach to 
him. Cfolding v. Foster,  216. 

5. Contracts-Constitutional Lazc-Vested Riyh t~ -S ta tu t e s - . . 1n~e?1du t~  
Stat~ctes-Corporatio?ls-Charters.-Thc provisions of Art. V I I I ,  sec. 
1, of tlie Sta te  Constitution, affecting the organization of corporations, 
and sy~ecifically ~)ror i t l ing  tha t  all  "such laws or  special acts may be 
altered from time to time or  repealed," etc., enters iuto every charter 
taken out or corporation formed thereunder, and any such corporation 
map not complain when a statutory repeal or  amendment has  been 
made, on the  ground tha t  i t  works a hardship on i t  or  impairs the  
value of i t s  property, unless vested rights have been 11rior acquired by 
it which have been impaired or  destroyed by the  repealing or amenda- 
tory act complained of. Power Co. v. Elizabeth City, 278. 

6. Same-3Iunicipal Corporations-Cities and To~cns-ll.atcr Co?npunies- 
Co?npetitio?z-Co~tstitutiot~al Law.-An incorporated Jvater co~npany 
obtained a franchise f rom an  incorporated city, and contracted \vitli 
the city for furnishing i t  and i t s  inhabitants a water supply for a 
tern1 of years. Thereafter the city, by corn~~lying wit11 the l~rovisions 
of a s ta tu te  authorizing i t ,  undertook to furnish i t s  o\vn systcw such 
a s  water,  wiverage, electric lights, etc., with certain charges therrfor,  
and to take care of a bond issue, therefor, interest  thereon, etc. Held, 
thc plaintiff' could not restrain tlie defenthnt  city from ol~eratii~:: 
i t s  own \v:~ter system upon the ground that  i t  \vould create mi unfair  
com1)ctition under circunistanws that  \vonld tlcstroy or impair tlic 
vnluct of i ts  prol)crty. Ibid. 

7. iYan~c-Sul.i!~c~blc r S t r c a / r ~ s - l ' i ~ c s ~ r i ~ ) t i ~ e  IZiqhtu - J7cutt'd I i i y h t s .  - A  
water coml):u1,v ( ' : I I I I I ~ J ~  acquire a ])rescriptire right to the use of a 
tlt~rli on :I n:~vi;nl)le s t ream for  i t s  s u p ~ ~ l y  of water to i t s  customers, 
mid i t  uiay not prcvcLnt :i (.ity from tlie exercise of i t s  valid right to 
cntcr into com1)ctition ill snpl~lyirig i t s  o\vn inhabitants,  upon the 
grollnd that  i t  \\.O~ld ncccss:lrily h a w  to usc tlie water of the  
n a ~ i x a b l c  s t r w m  in liltc manner,  and tha t  the  plaintiff had a n  e s -  
clusivc right by prescription to such waters a t  a m i n t  where such 
use) was  alo~ic. nvailnblc. Ibid. 

8. Sc~n~c-Sfattctc~,~-~1~?~ct~drnc~tt.~~-T.Vi~re a city has  eutered into a con- 
tract  authorized by s ta tu te  to contract with a water company for  i t s  
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CONTRACTS-Continued. 
water  supply, etc., the  city may, a f t e r  the expiration of this contract, 
in pursuance of authority conferred by statute,  erect (and maintain i t s  
own water plant for  this purpose, without impairing any vested right 
of the water company, under Article I, section 10, of i;he Federal Con- 
st i tution, o r  under the  Fourteenth Amendment thereof, known a s  the 
due-process clause, or  under Article I, section 7, of the  Sta te  Constitu- 
tion, prohibiting the taking of private property for  a public use except 
by the  law of the land. The question of whether during the  life of 
the  contract with a water company the city could so ac t  under a 
s ta tu te  authorizing i t ,  and the  question of monopolies, discussed by 
CLARKSON, J. Ibid. 

9. Contracts, Written-Parol Evidence.-As not contradicl.ory of a written 
instrument,  i t  may be shown tha t  t he  whole contract was not reduced 
to writing, but that  a pa r t  rested in parol, and i t  may thus  be shown 
that ,  apa r t  from the deed to lands purchased, the grantor  and grantee 
agreed tha t  upon the sale of the land by the  latter,  the former would 
release the grantee f rom his obligation on his note g:.ven for the bal- 
tmce of the purchase price, secured by second mortgage, and take  his 
vendee's note, likewise secured, in lieu thereof. E x u m  v. L u t ~ c l ~ ,  302. 

10. Sante-I'ronzise-Colasideratiotz.-Under the facts of this case : Ueld, 
the  promise of the grantor to take the  note secured by mortgage for 
the balance of the purchase price, made by the  grantee's  purchaser, 
was for a valuable consideration, sufficient in law to enforce the 
promise. It is  difTererit a s  to merely a good consideration, such a s  
consanguinity, etc. Ibid.  

11. Same-Appeal and  Error-Objectiom and Ecceptio?zs.-A general e s -  
ception to cvidence \vhich is competent in par t  will not be sustained 
on appeal. Ibid. 

12. Co~ttracts,  Writte?z-Statute of Fraf~ds--Eaide?zce.-Tlie par ty  to be 
charged in this suit  for s l ~ c i f i c  performance of a coutract to convey 
lmlds, under the s ta tu te  of f rauds  (C. S., 088), is  the  vendor therein, 
and tlic vendee, the plaintiff in the  action, docs not fulfill the duty 
imposed on him to show tha t  the s ta tu te  has  been com1)lied \\.it11 by a 
writing by ~vliich he alonc is bound. Ckyy v. Bishop, 564. 

13. Co?~tracfs-f~~su?~er-Uail?nct~f--l)a~nu~es.-\Vhere a 111clting and stor- 
age company enters into :I contract to pack and delivcr to the r:~ilroad 
comllany 1)laintid's liousc!holtl goods for shi1)ment, aud, for i ts  o\vn 
convenience in packin:: the sanlc, rcmovrs them to i t s  o\vn \v;rrchouse, 
with an  a::rec~incnt to become "responsil)le" for tlic goods until cleliv- 
crcd to the carrier,  and the goods a re  tlcstroyetl by fire \vliile in the  
\vareliousc of the storage compaliy aild in i t s  possession, the  storage 
coml)uny is, a s  an  illsurtlr, a~ls\vci.al~lc: in cl:~ni;~:'('s for the loss. 11s the 
t e r n ~ s  of tlic' sl)ecial (.ontract, iru3sl)ective of the q ~ ~ c s t i o n  of nr::li- 
gencc, and the principles of law relating to the liability of bailment, 
ctc., have no application. &'urns v .  Cochran, 731. 

14. Co?~tracts-I?tslirer-I~~szit~a?~cc-I'oics -- Ecidcnce - Trials - .-lppcal 
and Error.-Wl~erc, under a spccial contr:~ct, the  deft?ndants arc  held 
liable a s  insurr rs  for the loss of plaintiff's goods n.hilc in their pos- 
session in thcir  warc~housc, the atlmission of cvidrnce that  the goods 
were prrhal)s corcrrd by a policy of f i t . ( !  insurance ai; the  time is not 
reversible crror to t l ~ c  d r f c ~ i t l a ~ ~ t ' s  p~yjuclicr.  Ibid. 
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CONTRACTS, WRITTEN.  See Contracts. 

CONTRACTOR. See Liens, 1. 

CONTRIBUTIOX. See Roads and  Highways, 5 .  

CONTRIBUTORY KEGLIGESCE.  See Employer and  Employee, 6 ; Carriers,  
11, 19. 

CONVERSION. See Wills, 8. 

CORPORATIOSS. See Contracts, 5 ;  Bills arid Notes, 7, 14. 
1. Corporatio?w - Statu tes  - Blue-Sku Late - Euidet~cc  - Questions for  

Jury - I?lstruction.r -Appeal a n d  Error.- \There there i s  evidence 
tellding to show tha t  the  defendant had  given his note sued 011 for  
shares  of stocli solicited by the  plaintiff in violation of the  yrovisions 
of C. S., 6367 (t l ie Blue-sky L a w ) ,  i t  raises a n  issue for  tlie deter-  
n ~ i ~ i a t i o n  of t he  jury, and i t  i s  reversible er ror  for  the  court to  hold, 
as a mat ter  of law, t ha t  the   lai in tiff should recover. PAospkate C'o. 
c. john so?^, 410. 

2. Sam-Bi l l s  a ~ t d  Srjtes.-Where a note is  given in violation of a s ta t -  
ute,  i t  is  not collectible by the  payee, or other holders to \vliom i t  had 
bcc811 enclorscd and  \vho had acquired i t  with such notice of i t s  ille- 
gality a s  ~ r o u l d  nroitl i t  in the  hands  of t he  original payee. Ibid. 

3. Sa,nc~-I<cccivc~1.~-4ctioll~.Tllc defensc to  a n  action brought upon a 
note given to :r corlioration is  available to the  defendant \\.hen the  
c o r ~ ~ o r a t i o n  lias become insolrc~nt and i t s  receiver lias insti tuted tlie 
action. Ibid.  

4. C'orl~orcltiot~s-I>ri)icipnl a ~ d  Byet~t-I.'ra~itl-E~'ido~c~.-Evide~lcc t h a t  
thc agent for  the  sale of shares  of stock in a coryioration had induced 
the  tlc~fentlant to purchase by falsely representing that  a dividend 
n.onlcl he creditcd uIIorl his ~iotcl xivcrl for  the sharcs is  ill eEeet a 
r c~~~rcseu tn t i c~n  tha t  tlic cor1)oration had carncd tlic cliviclerid ns rellre- 
s t ~ ~ ~ t e t l  (('. S., llT!)), antl i t  may be received a s  a circumstniicc~ of 
f raud,  together \vitll otlicr evitlclice tending to establish i t .  I h i d .  

5. C o r ~ ~ ~ o r ~ r n t i o i ~ s - I ) c c ~ l ~ ~  crr~d Co,~z'e]lcc~~ccs-Debtor ccnd Crcrlitor-Distvibu- 
tion of b'cilidn-.lztdynzcnta.-T'lic sale of all i n s o l ~ e n t  corl~oration o r  
niar~ufacturing concern of l~rnctically i t s  entire property for  the  pay- 
11it~11t of  clel~ts, :mil ~vi t l i  the view of l ir twllt ly goin;: out  of bu~ i l i r s s ,  
au io lu~ t s  l~ractically to a dissolution, antl in such case the prolwr rule 
for distribution of the assets amon:: creditors is  t ha t  of equality of 
paynicnt ; and ~vl icre  tlie directors distr ibutc the prt weds  of sale for  
thc 11;Iyrnfwt of notes of the  corporation, uyioii \rhicll they \\-?re indi- 
vit1n:llly Iwuntl, without rrcognition in the  distribution of a jutlgme~it  
creditor, they take with notice of th is  u~i lmid debt, and  a r e  individu- 
ally 1ial)lc. Bassett  v. Cooperage Co., 511. 

6. Corporations - Statu tes  - Cllarter - Ultra Vires Acts-Partnership.- 
TT'liile the  ljrincil~les of law constituting a partnersliil) a r e  riot readily 
defined a s  allplied to  all  instances, they a r e  helcl ordinarily to exist  
\\.lie11 two o r  more persons contribute either ~ r o p e r t y  o r  money, o r  
both, to car ry  or1 a joint busiiiess for  their c o n l m o ~ ~  benefit ant1 to o\vn 
antl share  in the  profits thereof. B u ~ l i  ?;. 0do111. 672. 
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7. Same  - Banks and Banking-Trust Compagzies - Salt:s-Dissolution- 
Evidence-Questions f o r  Jury.-Where a banking and t rus t  company 
has  bought out a drug business to save a debt owed to the former by 
the latter,  and  has  agreed with two others for  i t s  continued operation 
upon a division of the  profits, the  bank putting in the  stock of goods 
and some money, and the  others a certain sum each, the la t ter  taking 
the  active management, with privilege of buying out the interest of 
the  bank, out of the profits or otherwise, this arrangement is  i n  effect 
a n  agreement of par tnership;  and where the bank has  since taken a 
mortgage for t he  amount of i t s  investment, the question a s  to whether 
the partnership had been thereby dissolved on issue raised is one for  
the  jury under the evidence. Ibid. 

8. Same-Appeal and  Error-Record-Burden to Show Error.-While the 
ac t  of a corporation in acquiring a n  conducting a business distinct 
and separate f rom tha t  contemplated or authorized by i t s  char ter  i s  
ordinarily considered void a s  a n  u l t r a  vires act  : Held, in this case, 
the burden of showing error  being on the  appellant, such error  i s  not 
necessarily made to appear when the char ter  of a certain "banking 
and t rus t  company" is not in evidence and no da ta  given from which 
the  powers thereby conferred may be ascertained. Ibid. 

CORPORATION COMMISSION. See Banks  and Bonking, 1. 

CORRECTION. See Taxation, 2 ; Elections, 2. 

COSTS. See Assault and Battery,  2. 

COUNTIES. See Highways, 1 ; Sanitation, 2 ; Taxation, 2 ; Roads and High- 
ways, 5. 

1. Counties - Jfu?zicipal Corporations - Change of Si te  of Courthouse - 
Statutes-Powers-Cfoverlament-Agencies.-There being no provision 
of law to the  contrary,  i t  i s  not required tha t  a contract for the pur- 
chase of a new site for i t s  courthouse should be presently ~ u t  upon 
the  minutes of the board of county commissioners tc be binding; and 
in :in action brought directly against  a county or  i t s  commissioners 
involving this question, i t  may be shown by parol, in proper instances, 
tha t  the defendants had duly and regularly enacted a proper order,  
and the  minutes omitting this may be corrected to show the  fact. 
Hearne  v.  Comrs. of Stanly,  45. 

2. Same-Express o r  Implied Potters.-Municipal corporations, a s  ageil- 
cies of local government of the State,  a r e  subject to almost unlimited 
lrgislative control, cscept \ \hen otherwise l?rorided by the organic la\r ,  
and cannot exercise powers not expressly given by s ta tu te  or  neces- 
sarily implied for t he  proper esercise of the  duties ~ s p r e s s l y  imposed 
upon them. I b i d .  

3. Same  - Anticipated P o t r w  - Conditional Purchase of Site -Sta tus  
Quo.-C. S., 1207, l imits the  power of t he  county commissioners to 
abandon an  mis t ing courthouse and acquire a nen site therefor to 
the  methods therein stated,  by n unnnimous vote of the members of 
the board of county commiwioners a t  their  annual  December meetin=., 
and due notice given throughout the  county tha t  a final vote would 
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then be taken, so t h a t  the  proposition, before final action, may be 
examined in to;  and where the  county commissioners, i n  anticipation 
of the  change, upon the  recommendation of the  grand jury, have con- 
ditionally purchased the  new site, have given their  note for the pur- 
chase price, u w n  which payments have subsequently been made, and  
this note and deed to the  lands so to be acquired have been placed i n  
t x c c ~ o n ,  wm~)liance n i t h  these conditions is a positive statutory re- 
quirement, and the  seller of the lands acquires no rights otherwise; 
and upon the failure of such legal requirements, both the  deed and 
note artx xoitl and unenforceable, leaving the  parties in s ta tu  quo. 
Ibid. 

4. Same-Damages-Actions.-Where the county commissioners and the  
owner of lands have agreed for the purchase of a new site for  i t s  
courthouse, conditioned upon the  h t u r e  compliance with the  s ta tu te  
relating thereto, which had failed of compliance, and the county had 
made certain payments upon the  purchase price, the  county may 
recover the partial  payments i t  had so made, with the  legal interest  
thereon, subject to deductions a s  against  the  interest  for i t s  reason- 
able rental  value while in  the possession and control of the county 
authorities. Ibid. 

5. Same-I?~junction.-Pending the  continuance of an  injunction against 
the county commissioners purchasing a new site for the county court- 
house, the action of the commissioners in attempting to validate their  
former action is  unlawful and can have no effect, nor can proceedings 
under a later s ta tu te  to submit t he  question of the change to the  
voters have a different effect when this proposition has  been rejected 
by them. Ibid.  

COUSTS. See Criminal Law, 11; Carriers, 17. 

COUKTY BOARD. See Elections, 3. 

COUSTT COBli\IISSIONERS. See Roads  and Highways, 4. 

COURTHOUSE. See Counties, 1. 

COURTS. See Sta te  Highways, 3 ;  Mortgages, 8 ;  Actions, 6 ;  Criminal Law,  
7 ; Pleadings, 1 ; Judgments,  1 ; Indictment, 1 ; Wills, 17. 

1. Courts -Discretion - Trials - Criminal Lato - Larceny - Appeal and 
Error.-Exception by defendants, in a criminal action, that  they \ \ere 
so hurricd into the  t r ia l  t ha t  they n e r e  deprived of the opportunity 
to get or prepare their  evidence, is  to a mat ter  within the legal discre- 
tion of the trial  judge, and is untenable on alqwal in the absence of 
i t s  manifest abuse, which must be made to appear to he arailable on 
altlwal. A'. 1; Riley, 72. 

2. Courts -Discretion - IZecext Posscssio?cEvidci~ce-JIc~tto.s of Latc- 
J u r ~  -Appeal and E?.ror - Harmless Error.- The q u ~ s t i o n  a s  to 
\\.liether the admissions of' defendant, in a criminal action, n-cre under 
disqualifying threats of the officers of the law, is  in this jurisdiction 
n matter  of la\v to be determined by the judge; but where he  has  
ruled t h a t  the eridence is competent, his later submitting i t  to the 
jury is  not prejudicial to the defendant, arid \\-ill not he considered a s  
reversible error on appeal. Ibid.  
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COURTS-Continued. 
3. Courts-Jurisdiction-Federal Gocemzment-Director General  of Rail-  

,-oads-War.-The United Sta tes  Government i s  bound by the  appear- 
ance of the  Director General of Railroads, submitt ing to t he  jurisdic- 
t ion of t he  S t a t e  court ,  in a n  action against  a railroad company under 
goverument control, oiily t o  the  e s t eu t  of h is  author i ty  a s  authorized 
by the  geiieral Federal  s ta tu te  on the  subject. B y t d  c. Uacis,  150. 

4. Courts-Federal Gocer~ln~cnt-Decisions-State Courts.-The clecisioi~ 
of tlie Supreme Court  of t he  United Sta tes  i s  controlling in t l ~ e  S t a t e  
court  upon Federal  questions involving the  liability of tlie Uiiited 
Sta tes  Government iii mat ters  relating to the  liability of carriers 
uuder the  control of the  Federa l  Governmeut a s  a war  measure.  Ibid.  

5. CoutVs - Pleadi t~gs  - Jii,-isdictiot~ - Ordf'rs - A?LSZCCI.;I' - Uisct~ct I of 
Court-Stc~tutcs.-Ulider tlie provisiou of C. S., 634, 237, tliv 8ul)clriur 
Court  judge may, in his sound discretion, allow clefeiidai~t's motioi~,  
a f t e r  answer  filed, to make the  complaint more defiuite and certain a s  
to  t he  grounds u l ~ o n  which tlie relief is  sought, especially wlien it 
affects book records and other wr i t ten  d a t a  easily ;xccessible t o  t he  
plaintiff. P o ~ c w  Co. v. Elixabct l~  C i t ~ ,  278. 

6. ~ a m e - ~ 1 ~ t ~ i s d i c t i o 1 ~ - ~ a 1 1 ~ ~  of dctiolr.-Objectioli to tlie jurisdiction of 
the  court ,  or t ha t  t he  complaint does not allege fac ts  sutiicient t o  
consti tute a cause of action, i s  not Iraived by ~~roceedi l ig  with t he  
tr ial ,  illid may be t:11;e11 udr:lntng:.c. of ill tlic S n l ~ r c n ~ c  ('onrt, o r  this 
Court  may ac t  thereon c e  ?tlcro ?notti and dismiss t l ~ t  actiou. I bid. 

7. Coiirts-Jiwisdictiot~-E'q~lcit~-2'rusts.-Our courts,  in tlie exercise of 
their  equitable power, liavc supervisory jurisclictioil in the  ndmiliis- 
t ra t ion  of t ru s t  es ta tes ;  a n d  the  trustee,  in cases of doubt arising in 
the  c'ourse of his a d m i n s t a t ~  of tlie t ru s t s  imgosccl by tlic instru- 
ment,  may resort  to  them for  instruction. Bank  v. Ale.randcr., 667. 

8. Sunzc-ll'idotc's D i s se t~ t  - Co)~ t r ac t s  - Trusts  - Corlt i~lye~tt  Itlierest- 
Jfitlors-I'artics-Judg?notts-;lppcal attd L't.t~or-\\'lirre u will 1)ro- 
vides f o r  a n  income to the  widow and,  among other things, for  con- 
tiugent iiiterests to ulterior takers,  minors, some o.? \\.lioni a r e  not 
i l ~  CSSC, :~l)l)oiutilig a trustee with power to c : ~ r r y  out  tllr ~ l r o r i s i o i ~ s  
of the  will, and  all those \vho a r e  to t ake  npou conl.ii~gc~l~cy a r e  liot 
only represented by tlie trustee,  but by class rel)re:ieiitation. tuitl n 
gutlrditlli lias been al)l)ointed a i d  is actiug for  all iniuor interests, both 
 it^ cssc and o t l i e r \ ~ i s e :  Held,  the  courts have jurisdiction to 11;1ss ul~oil  
the  q u ~ s t i o i ~  :IS to \~11etlier a coiiiract madc bet\\-ccn t l ~ c  \\.itlo\\ and  
ailother 1)rincip:ll beneficiary, iualtiiig her all iucre:~sctl a l l o \ ~ ; u ~ c c  ill 
consideratioi~ tlint s l ~ c  will not tlisstwt from the  \\.ill. \\.ill 11e ill t110 
best interest  of all l~a r t i e s ,  and  i t s  actin11 co~ifirmiug llc, voutrnct t111d 
l~rcwl . r i l lg  the forpits of tlic t3statc, for the : ~ t l n ~ i i i i s t r : ~ t i o ~ ~  of tht' t rus t  
inlposed will not be disturbed on n l~ l~en l .  Ibid.  

9. Cotirts-Diso.ction of Cout't-lbrtsc of Diso'c'tio~l-Ilo~ilicirlc-Tritrls- 
Appc'al a ~ l d  Error.-The n m e  fac t  tha t  the  y r i s o l ~ ,  iutlicttd for  a 
ca1)itnl frlony, was  forced into the  tr ial  a t  a t twn  b ~ l i i ~ g  licltl a t  tlic 
time the  offense was  alleged to h a r e  been comlnittetl, tlors not of itsclf 
sliow, on appeal, t ha t  he  h a s  thereby becn injurcd by an  abuse of the  
d i s ~ r e t i o n  of t he  t r ia l  judge w s t e d  in him by I a n ,  nor will a new 
trial  be granted on the   round t h a t  lie liatl beeu uii;111lt~ to c.onsnlt 
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COTENANTS. See Assignments,  2. 

CREDITORS. Sec Rnnl<s nnd Banl t i~~g ,  7. 
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CRIMINAL LAW. See Courts, 1 ;  Appeal and Error,  12, 2 5 ;  Evidence, 3, 8 ;  
Constitutional Law, 4, 8 ;  Banks and Banking, 5 ;  Schools, 3. 

1. Criminal Law - Ecidewe - Recent Possession - Nonsuit - Statutes- 
Trials.-Evidence that  the stolen automobile was in the recent posses- 
siou of both defendants, with other circumstances tending to show 
guilt of them both, is sufticient to deny :i motion as  of nonsuit, under 
the statute, and declaration of identity of a defendant, made in the 
presence of both, were held to be competent as  to each, under the 
facts of this case. S. v. Riley, 72. 

2. Cri?ni?lal Lazc-La1~cc1~~/-Evidt~~cc-12eco~t I'osscasio)~-l)ist~~tcctio?~.s- 
Appeal a?ld Error.-Where the judge h:ls correctly charged the jury 
on the evidence of recent w)ssession of the stolen article, and has 
errol~eously further charged thereon, a broadside exception is not 
available to the defendant on appeal, in the absel:.ce of a special 
request, especially if the further instruction is not lo his prejudice. 
Ibid. 

3. Criminal Lalo -Admissions - h'~idcwcc -- dppcal u)ld h'~~or.-Where, 
after the prisoner had been delivered to the sheridi on extradition 
papers, the sheriff has testified that  the prisonel, charged with 
murder, had made a voluntary adn~issiou of a circn~nstunce tcnding 
to prove his guilt, without threats or offer of rewartl, etc., i t  is not 
error for the trial judge to esclude a q u e s t i o ~ ~  asli~?d by prisoner's 
attorney, if the officers a t  the place of cstratlition llatl not previously, 
before the arrival of the witness, used threats that  had inductd the 
prisoner to make the confession. S. v. Ti'alton, 437. 

4. Criminal Lazc-Ecidence-Dcclamtions-Foiv~ication and r1dulterll.- 
Where the defendants are  beiug tried for fornication and adultery, 
testimony of the wife that  the femc defrndant, accoml~anied by hcr 
husband, had entered the store where she \\.;IS a t  \vorlc, and l ~ d  left 
together, after the feme defendant, uninterrulXecl by 1:er hus1)antl, 11:1d 
assaulted her and told her of nlatters i ~ ~ f e r r i n g  t l ~ c  g:'uilt of her 11us- 
band, etc., while the declarations a rc  l~rimnrily the drc.l:~r:ltions of 
the feme defendant, they are also comptlt~nt ugninst the male clcfclld- 
ant, who stood silent a t  the time nntl by his eontluct acquiescwl 
therein. C. S., 4313. S. v. Robwts, 160. 

5. Same-So~~suit-Stat11tcu.-U~,~II the dcmurrer by the: n~ille defendant 
to the State's cvicleucc ul~on :I trial for fo~mic,:~tion and ntlultwy, the 
principle that  thc declarations of o l ~ c ~  clc'fc'11(1:111t m : ~ y  I I O ~  1)e r~c~civt>d 
in cvidence of thc guilt of thc other (low not :1])111y \v11o11 the tlcclnrn- 
tions of the pnrnn~our of the mnlv tlc~fcwln~~t is m:~tlct ill his ~ ) r r s o ~ ~ c c ,  
while the fenml' clcfcnd:~nt is nss:~ultil~g his wife, 2113 1w is s(:lnding 
inactively by and encouraging lwr t11e1,cin by his contluct, i~ntl re- 
mains silent when the l~nl':unour's dc~l:11.atio11s a rc  so n~atlc.  Ibid. 

6. Criminal Lau-Assault with Dcadl!/ Ti'cnpo~~-Evidcncc-I~~.~t~~z~ctio~ts- 
Appeal and E)wr.--Where t l ~ c r c  is cvitl(wcc on I)cll,~lf of t11c State 
to convict the dcfcndnnt of an nssault wit11 n t1c:ltlly \vtt:~llon. :lnd to 
the contrary on defentlnnt's I~c l~a l f ,  n re:lsol~:~blc in l ' (~ rc~~~( .e  111:tt 1 1 1 ~  
defendant had only acted in  sclf-tlcfcl~sc, it is rc~vc~rsil~lc c>rl.c~r for tlic 
trial judge to instruct the jury to convict up011 :1l1 the cvidcncc, if 
they belicvc it. S. v. IIorner, 472. 

7. Criminal Laze-Statutes-Cortrts-J~tsticcs of f h c  .I'cuc3c--Jurisdic- 
tion.--In order for a lawful arrest of onc c11:lrgctl \\'it11 a cr in~inal  



10. Crin~i~cul Lu~c-l~'ciot~~~-Slatul~s.-JYl~~~rt~ tlle tiuder of the llrolwrty 
of another of thc value of more than $20 takes the same with the 
illtent of ruisal)l)ro~~ri:~ti~lg i t  to his o\r.n use, and tlel~rir-e thc o\\.ner 
thereof. it is a felony under the l~ro\.isious of our st:ltutc3s, C. S., 4249. 
S. c.. Holder, 661. 

11. Crimiiml Lazr-I?idict?t~c,~t-Sctior(l1 Co1o~t~-Yo~dict.-\Y11ere a bill 
of indictment contains t\vo or more valid counts, for o f f (~nsc~  of the 
same grade and permitting like ~~unis l lmrnt ,  a grllrr;~l vcrtlict of 
guilty \Till be co~~struct l  a s  a conviction on each and every count 
contained in the bill, and an  csception thereto \vill not be allo\~ecl 
for reversible error unless it estc'ncls to :lnd vitiates t l ~ v  twtirtJ rerdict. 
S. v. Humniottd, 602. 

12. Criminal La~c-Judynze?~ts-Xotions in Arrest-Votrot~ to Qunsh-Plea 
in Abatement-Grand Jury.-The remedy iu a criminal action for a 
finding of a true bill by the grand jury is either by n~otion to quash, 
made before plea, or by plea in abatement, and may not be taken 
advantage of by motion in arrest of judgment after verdict. S. v. 
illitchern, 608. 

13. Same-Indictment-Xeinorandum of 'IVit)~esscs-Appeal and Error- 
Record.-The names of witnesses endorsed on the bill of indictment 
by the solicitor is for his o n n  convenience and aid of the otticers 
of the court concerned therein, and is not properly a part of the 
record on appeal to the Supreme Court. Zbid. 

14. Criminal Law-Ma2/hem-Malice- Indictment - Less Degree of the 
Same Crime-Common Law-Statutes.-Construing C .  S., 4212 in con- 
nection with the history of legislation on the subject, it is held that  
thereunder the loss of an  eye is not included in the offense of may- 
hem, and though the infliction thereof without malice may neither 
be sustained a s  provided by C. S., 4211, nor under the common law, 
requiring that  the offense should have been committed with malice, 
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yet 111~)11 111,ol)er evidence a conviction inny be had of :III assault  with 
a tlr:~tllg \ ~ c ; r l ~ o ~ i  :11icl :11i :~ssnul t  \\.it11 serious d:lmn,ccs, a s  a less 
tlt'fiwc of the  criuie cliarjiccl under t l ~ c  l)rovisiolis of C  S., 4211. S. v. 
Wilson, TS1.  

15. C r i n ~ i ~ t a l  La t c . - I I o ? t i i c i d c - I ) ~ t l i c t ~ t ~ c t ~  t-l~t~ido~cc-l~et~(Iict-~tppcal ntld 
1~rt'or.-Under the 1)rovisions of C'. S., 4640, when the  bill of indict- 
ment  i s  suff ic i~ut  \\.it11 the  s u l ~ l ~ o r t i n g  evidcnce ul~oii  the  tr ial ,  t he  
d e f e n d i ~ ~ l t  ning bc coiivictctl of the criminal ol'fclise c l~a rged  o r  of 
a 1essc.r cltygec thc'i,cof. lie is  cntitlctl t o  a cli;lrgc f rom the  court  
on a11 tlcgrccs of the crinicb thus  c~i~conil~:issed 1)s the  i nd ic t~uent  ; and  
nli e r ror  ill f a i l i l~g  to cliargc u l ~ o l ~  the Icsser defirec~s of the  crime 
is not cured 1)y ;L verdict of col~virt ion ulloli one of il grea ter  degree. 
8. T. l i o b i ) ~ ~ o ) ~ ,  7%. 

16. San~c-Sclf-I)cfolsc.-Tlic Irilling of :1 Iiuman bciiig wit11 a deadly 
n e u l m i  raises tlicl l ~ r c s u m ~ t i o ~ i  t ha t  i t  \\.as u~ila\vfully (lolie and with 
malice, casting ulloii tlie lwrsou cha rga l  tlic burdeli c ~ t  s l~o\ \ . i~ lg  to the  
satisfnctioli of the jury tlie legal l)rovoe;rtioii \vliirli will el inii~iate 
malice, reducing the oft'clisr to  n ~ ; ~ i i s l ; ~ u g l ~ t c r .  or \vlii('li \\.ill e x e u s ~  i t  
nltogetlier on the  grounds of self-tlcft,nstb. Ibitl. 

17. Same-Erccssire l~'orcr.-111 order for  ;In :~cqnittzil of a l~omicide  u~ i t l r r  
the  plea of self-tlefrnsc, i t  must be s11o\v11 tha t  110 luorc force \\';is 
used a t  the  t ime of the  lrilling t11it11 \vns ~.eitso~inbly iiecessarg uiitlcr 
t h e  circu1l1stanws, and if t w x w i v c  force or ~ i ~ n e c ~ s s a r y  v io l t~~ice  had  
then been used, u11tlt.r the  cirt~umstanccs the  defend:lnt is  guilty of 
manslaugliter, t l ~ o u g l ~  lie may have acted in sclf-defel~se a t  the  be- 
ginniiig of the  occnrrclice. 1 bid. 

18. Sante-Va?~sla~rghto'-Q~tcsfio?~,s f o r  Jlct~!l-Tt.ials.-lVl1ere thcre i s  
evidence t h a t  the  defendant on tr ial  for  n homicide shot a t  the  
t1ecc:iscd in self-tlef(wsc,, but t ha t  lie col~tiliucd to do so ~uil~cccw;rri ly,  
which resulted in the  death,  and  p e r  contra,  i t  is  .€or t he  jury to  
determine whether he  \\-as justifled therein under the  plea of self- 
defense:  and  s l~ould  they find from the  evidence tha t  the  1iilli11:. was  
done witliout malice, t he  offense ~voultl  not be greater than man- 
slaughter. 1 bid. 

19. Criminal Law-Defeitse-Pleas-Former Beqt~itfal-l?ndictmcitt - El;i- 
de~bcc-Varia?~ee.-IVllere a defendant in a criminal action is  acquit- 
ted upon a variance between the  offense charged in the  indictment 
and  the  evidence upon the  tr ial ,  upon another t r ia l  fnr  substantially 
t he  s ame  offense under a correct indictment, he  may  not successfully 
plead a former  acquittal. S. v. Crisp, 799. 

20. Criminal Law-Burglary-Intent-Statutt?s.-Under the  provisions of 
C. S., 4235, t he  burglarious, etc., in tent  of breaking in to  a storellouse, 
dwelling, etc., i s  necessary t o  a conviction. Ibid.  

21. Criminal Law-Zndictment-Amemdments-Statutes--Lssault-Deadl~ 
Weapon-Serious Injury.-Held, the  amendment to the  indictment 
allowed by the  court  in th is  case was  sufficient f o r  a conviction of 
t he  defendant of violating C. S., 1481, charging a n  assault  with a 
deadly weapon, inflicting serious injury.  S. v. dlcLa?:sb, 503. 

22. Criminal Law-Statutes-Carnal Knowledge of a Female  ch i ld .Lupon  
t h e  t r ia l  of t he  criminal offense of carnally knowing a female child 
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o \ c r  tne lvc  and under sixteen years of age (C .  S , 4209, n ~ i d  amend- 
111e11t of 1!)23), the  defendant m n j  not enter a plea of g ~ u l t y  and  
thereafter n i t l i d r an  the  1)lea arid n i t e r  a clefenw :I$ a mat ter  of 
~ l g l ~ t ,  and  the  sentence n l l l  bc sustained In the  :~bsc~uce of abuse of 
the  court's discretion. S. v. Porter,  804. 

23. Same-Amo~dments  to A" ta t~c t e s -~~hcn  the  ilcfendant \\auld not be 
gullty of the  offense yrohibited by C. S., 4'209, but has  since continued 
to  c a ~ n n l l y  lillo\\ a female child thereafter,  the  plea t ha t  his con- 
tinued ac ts  af ter  the  pas-age of the  amcndmcnt of 1923 nould  not 
malie him guilty t l le~cul ider  cannot be sustained. Ibid.  

CROPS. See Vendor and  Purchaser,  1. 

CROSSINGS. See Carriers,  7. 

C'UJIUIATIOS. See Principal and Surety, 1. 

CUSTOMS. See Carriers,  4. 

DAMAGES. S re  Countics, 4 :  Actions, 3, 5 ;  Railroads, 2 ; ('arriers, 2 0 ;  
Trespass, 1 ; Waters,  1 ; Condemnation, 1 ; Contracts. 13  ; Illjunctions, G .  

DEADLY WEAPON. See Criminal Law,  21. 

DEATH. Sce Wills, 1 ;  Appeal and I k r o r ,  2G, 27. 

DEBT. See IJ:url;s and nnnliing, G ;  Contracts. 1 ; Statu te  of E'rautls, 1. 

DEBTOR A S D  CREDITOR. See Contracts, 1 ; Assignments, 1 : C'orporations, 
5 ; Banlis and  Banking, 10. 

DECEASEI) PERSONS. 
1. Deceased Persolzs-Evide~zce-Statutcs -Appeal and E r r o r  - Preju-  

dice.-Where a fa ther  i s  sought to be held liable a s  a n  original 
promissor to  pay a debt for the  son for  goods sold mid delivered to 
the  son, in a n  action against  the  administrator of the  deceased 
fa ther ,  testimony of the  plaintiff tha t  the  dcccasctl f l ~ t h e r  had  sent 
him to the  son for collection of a certain amount thereof is  concerning 
a transaction bet'iveen the plaintiff and a cleceased person. prohibited 
by C. S.. 1795, and is  reversible error,  though conflicting inferences 
may be drawn therefrom. 1T7Aitc u. Ecans ,  212. 

DECISIOKS. See Courts, 4 ;  Carriers, 18. 

DECLARATIOSS. See Criminal Law, 4 ; Homicide, 6. 

DEEDS.  See Deeds and Conveyances. 
1. Deeds-Rule in Shelley's Case.-The application of the  rule in Shellell's 

case will not be made to  a deed fo r  lands where there i s  no limitn- 
tion in fee o r  in tai l  by way of remainder. Shephard v. Iforton,  787. 

2. Samc-1nterpretatioll-lntm~t.-In construing a deed, effect is  given to  
t he  intent of the  grantor  a s  gathered from i t s  language, unless such 
intention is  otherwise controlled by a n  arbi t rary  rule of law. Ibid.  

3. Same-Filled-in Forms.-Where a printed form of a deed has  been 
used and  the  blank spaces filled in by the grantor,  any  conflict between 
the  writ ten and  printed pa r t s  will be construed to  effectuate t he  
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DEEDS-Cotbtinued. 
iutentiou expressed by tlie former;  and !\.liere the form thus used 
is for a fee-siml~le deed, and tlie written iiitcrliiieatioris confine the 
estate to tlie lifetime of the grautee, Leaving the llrintecl relative 
par ts  in blank, the estate granted will be coilstrued as  for the life 
of the first taker, a n d  tlic. rule in Ivltcll('~'s c.ui;c has 110 a1~plicatioii 
Ibid. 

DEEDS A S U  COXS'ETASCES. Sce mortjiages, 3, 5, 0, 1 0 ;  Estates, 2, 7, 11, 
14, 1: ; Trusts, 1 ; Cor~lorations, 5 ; Parties, 1 ; Schools, 4. 

1. Uccds urltl C o t ~ ~ c ~ c t r ~ c c s - 1 l u s b a ) ~ d  and l17ife-Probafc--14'fatutcs-Voi~l 
Uccda-Color.-h deed of her owl1 lauds from tlie uife  to her hus- 
baud, not certified to by the l~robate  oflicer that  i t  was "iiot uiireasoil- 
able or iiijurious to her" (C'. S., 2515 I ,  is yoid as  :I coiiveyaiice, 
tliougli i t  may be regnrtlt~cl as color of title, and ril)eii the title ill 
seven years uiider suthcierit adverse l)ossession for that  period of 
time. Il'ltittcn c. Pcucc, 298. 

2. Sanic-l'itle-Adcem I1osscssiott-IItcsba)~(l und I17ifc--1'cltutat bg the 
C~i~~tcu~i.-I 'ossessioi~,  to ril~eii title to lalid under color of title, liiust 
be adverse, and it is insufficieiit ~ ~ l i c r e  a husband has the right of 
11,~sscssioii a s  tenant by tlie curtesy, and has accordingly entered 
tlierein, ant1 he and his esecutor have been ill possessiou for the 
rcqnirecl lwriotl, \~i t l iout  claiu~ing uiider ailother ail atlversc right. 
1 bid.  

3. Uccds a ~ d  Cotrrc~u?tccs-Boutzda, ' ics-Deso' ipt io)t- to Evidmce - 
Void Ucsoiptio)~s.-IYliile i t  may be s h o ~ ~ i i  by par01 that  the grantor 
aiitl grantee of lands had 1)reviously gone tllereon for tlie purpose 
of locating and nialting clefinite the lauds to be granted, aud that  the 
deed made did not state tlie location within a l a r g x  acreage,. the 
l)riiicil,lc is iiut a1)l)licable \\.licii tlie deed has beell made and the 
descriytiou made definite thereafter;  arid such may nclt render opera- 
tive a deed that is void for indefiniteness of description therein. 
Il'afford I;. Pierce, 430. 

4. Satt~c-Estoppel-Pur~cltaser Il'ith ATotice.--Where the original owiier 
of lands conveys a part thereof to two different purc l i~ ! r s ,  tlie lands 
of oue contained within the larger boundaries of the conveyance to 
the other, and the owner had marked off the boundaries of the smaller 
tract, subsequent to the making of this deed aud the grantee thereof 
has gone iuto possession and has remained therein, the original owner, 
and those since his death claiming a s  his heirs a t  law, are  estopped 
to deny the boundaries of the smaller tract so as  to avoid the deed 
for indefiniteness of the description therc+n, and where the ~ ~ u r c h a s e r  
of the larger tract has thereafter received his deed . , ~ i t h  knowledge 
of the circumstances, the estoppel applies to him also. Ibid. 

5. Deeds and Co)tceyances-Seals-Void Deeds-Equity.-'While a deed to 
lands esecuted without the seals affis~xl to the si.:~iature of the 
makers is void, equity will compel its proper execution when the 
writing itself i s  sutlicient for the purpose and the consideration has 
been paid by the grantee. Willis v. Anderson, 479. 

6. Same-Equity-Nonresideace-8ttachment-Sermons-~~ercice,-Where 
nonresident grantors of a void deed to lands are  required in equity 
to make a valid conveyance of lands situated in thirl State to resi- 
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DEEDS AND C O K V E Y , ~ N C E S - C O ? L ~ ~ I L U ~ ~ .  
dent grantees, the  lands a r e  not grol~er ty  owned In this Sta te  by the  
grimtors, tliat a r e  subject under our s ta tu tes  to bring the non~esident  
qrantols  in the courts of this Sta te  a s  defendants in a n  action brought 
herein. Ib id .  

7. Same-l'razid-Sotice-One n h o  has  acquired by deed lands from the 
owner of the full  equitable title, a s  under the  facts of this r a w ,  can- 
not be afl'ected, nit l lout fur ther  e ~ i d e n c c ,  of notice of f raud alleged 
betnee11 his vendor and  his grantor.  Ibid. 

8. Uccds t r ~ td  Cot~vel/a?~ccs-E.~ccution-E~ido~ce-Bzi~~do~ of IJruof-Itzr 
stl-~ictio?~s.-TTliere the validity of a destroyed deed is  attnclicd ur)ou 
the ground that  i t  was liot executed o r  the seal atfised, etc.. the rcgis- 
tration a ~ ~ p n r e n t l y  being correct in these particulars i l~troduced in 
criclcl~ce is l~r i rna  facie talien to be correct, and the burden of the  
issue is ~ I I  the 11arty attackirig i t s  validity to sustain liis colitcntiori 
by the greater \\.eight of the cridence, and an  i l~struction tha t  he i s  
required to do so by clear, strong and convil~cing l~roof ,  is reversible 
r r ror .  Jones v. Coleman, 631. 

9. Actme-Seal-Prima Iy'acic Case-Dircefing Vodict.-T\'l~rrc the original 
deed to lands has been lost or destroyed, and the  record in the ofiice 
of the register of deeds has  been ~ u t  in evidence, without tlie scroll 
or seal placed af ter  the grantor 's  name, but the rtlgistration recitinq 
that  tlic grantor has  affised his seal, this recital raises the presump- 
tion tha t  the seal liad been af ised,  and an  instruction directing a 
verdict to tha t  c~ffect i s  correct in the absence of crideacc to the  
contrary. Ib id .  

DEEDS I N  TIIUST. Sec hlortgagcs, 7 ;  Principal and Agent. 4. 

DEFAULT. See Pleadings, 6. 

DEFENSES.  See Claim and Delivery, 1; Criminal I A ~ ,  19;  Actions, 1 

DEGREES O F  CRIME. See Criminal r a w ,  14. 

DELIVERY. See Express Companies, 1. 

DEMURRAGE. See Carriers,  4. 

DEMURRER. See Pleadings, 5, 9. 

DESCENT AND DISTRIBUTION. See Wills, 8; Estates,  16. 

DESCRIPTION. See Deeds and Conveyances, 3 ; Mortgages, 9. 

DEVISES. See n7ills, 1, 2, 4, 9 ;  Estates,  2, 12. 

DIRECTING VERDICT. See Judgments, 6 ; Limitation of Actions, 2 ; Deeds 
and Conveyances, 9. 

DIRECTORS. See Banks  and  Banking, 2. 

DIRECTOR GENERAL. See Courts, 3. 

DISABILITIES.  See Insurance, 10. 

DISCRETION. See Courts, 1, 2,  14, 15; S ta t e  Highways, 2, 4 ;  Pleadings, 1. 
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I)IS(~IU~:TIC)S OE' C'OUR'l. Sec Verdict, 2 ; Courts, 5 ,  9 ; Certiorari, 1 ; 
Judgme~i t s ,  7. 

DISCILIJIINATION. See Carriers, 3. 

DISMISSAL. See Actions, 8. 

DISSOLUTION. Sce Corporations, 7. 

DISTRIBUTION. See Corporations, 5. 

DIT'EILSION. See RIunicipal Corporations, 1. 

DIVISIONS. See Statutes,  4. 

DIT'OILCE. See Marriage,  1. 
1. Uicorcc-Li?xifatioll of defiof~s-Statutes.-The common-law rule tha t  

there is  no s t a tu t e  of limitations barring a n  action for divorce obta i r~s  
in this jurisdiction, applying tlie rule tha t  the proceedings, a s  a 
mat ter  for  the court, sliould have been commenced wi t l~ou t  unreason- 
able delay, except in so f a r  a s  i t  may have been modified by C. S., 
443, b a ~ r i n g  all  actions not otherwise [~rovided for in ten years. 
G a r ~ i s  v. Garris,  321. 

2. Sa?ne-SZin~o?z~-Pe?tde?~te Life.-In proceedings for alimony under the 
provisions of C. S., 1667, the right of a wife for alimong pendotte lite 
arises to her,  in tlie application of the s ta tu te  of limitations, when the  
action is commenced, and  not from the  time of the  separation from 
her husband. I b i d .  

DOCIiETS. See Appeal and Error ,  6 ,  7. 

DOMICILE. See Administration, 1. 

DOWER. See Estates,  5 ;  Husband and Wife, 5. 
1. Dotcer-Xortgages.-Where the widow in  the lifetime of he r  husband 

has  joined in his mortgage of his land she is barred of her right 
to dower therein. Brown v. Jennings, 156. 

DRAFT. See Carriers,  I. 

DRIVISG.  See Insurance, 15. 

DUE PROCESS O F  LAW. See S ta t e  Highways, 5 ;  Taxation, 8. 

DUTIES. See Elections, 2, 3 ;  Express Companies, 2. 

EJECTION. See Carriers, 20. 

ELECTIOXS. See Roads and  Highways, 2. 
1. Eleetiom-Primaries-Statutes.-In primary elections the  re turn  for  

county omcers must be certified a s  the s ta tu te  requires to the county 
board of elections, which shall publish the result (C. S., 6032, 6336), 
the  distinction between elections of th is  character and  general elec- 
tions being tha t  in the former there is  no right to an  election to public 
office which may  be put  i n  issue and determined by quo wamanto, 
and no provision for a board of canvassers with power judicially to  
determine the  precinct return.  Bell v. Board of  Elections, 311. 
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4. San~e-3lui~da?1~rts .- lYl1ere the po\vers of the  county I I I I : I I Y ~  of c~loc.tiol~s 
a r e  iiot functus oJJicio, they may be c o ~ ~ ~ l ~ c ~ l l c d  by n~ i~nc lamus  to  act 
upon the  correction of a mistake nlatlc 1)). the r'gistrar nucl judgcas 
of clectior~, and i t s  certificate correc:t i~~g i t ,  ill :tllo\\.ii~g a c:~ndidate 
votes (,tist for  him, but in the  wrong ballot bos.  I b i d .  

EBIPLOPJ'R AKL) EJIPLOTEP;. See Rail loads,  1, " C~arrivrs, I S ;  Yc,rtlict, 
1 ; Statutes,  3 ; Master m d  Servant,  1 ; Evidellce, 10; Insurance,  11. 

1. E~np loyc r  c c ~ d  Bn/plo!jcc-V as ter  uitd A'ercccu t-AYcgligcncc--.I .ysunzp- 
tion of I Z i ~ l ~ ~ s - l n a t r ~ ~ c t i o ~ ~ ~ ~ - . ~ 1 ~ ~ ~ ~ c u l  u n d  Btmr-A'ccc'rsiblc Error.-  
111 a n  ac t io i~  by a n  cm1)loyee agaillst his cnil)loyer to recover damages 
for  a lwrsonal i11jui.y received in the  course of h is  eml)lognlelit a t  a 
l~o\ver-tlriren macl~ine ,  involvin:. the  question of assuml~t ion of risk, 
etc., i t  is  reversible er ror  to the  defendant 's  prejudice for tlic t r ia l  
jutlgr to  iu.stl,uct the  jury  :IS to the cml~loycr 's  li:il~ility ~ ~ 1 0 1 1  this 
issue, hut  leare  them uuinstructed upon t h e  evidence oil the case 
tending to  show t h a t  a man of ordinary ~ r u d e n c e  \vould not have  
c o n t i n u ~ d  to work in the face of the  apparent  danger under tlic 
circumstt~nces.  Jfedford v. S l ) i ~ ~ ~ i i t ~ g  Co., 125. 

2. Enzployer a n d  Employee-Vaster and  Serva?~t-Safe Place to TT'ortc- 
1 egl1ye?~ce--4'cllozo So-vant-Evidence-So?zst~it-Statutes. - Where 
the  evidence tends only to show tha t  a contractor fo r  the  buildinq 
of a high\\ay has  furnished his  employee nit11 a proper machine for  
mixing the  concrete, driven by i t s  own power, and  while properly 
\+orking i t  n a s  so negligently managed by a fellow servant of t he  
plaintiff's intestate t h a t  a pa r t  thereof fell upon the la t te r  and  caused 
his  d e a t h ;  and there i s  no evidence tending to show negligence on 
the  pa r t  of t he  employer in the  selection of t he  fellow servant  o r  
other f au l t  a t t r ibutable  to him, a judgment a s  of nonsuit upan 
defendant 's  motion under t he  s ta tu te  i s  properly rendered. Miehaux 
v. Lassiter, 132. 
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3. E m p l o ~ o .  a ~ r d  E~nplo~cc-J lustcr  und S o c u ~ z t - . ~ t s s ~ i ~ ? ~ p t i o ? ~  of 1lislis.- 

Tllc defense of a railroad coml)any of assunl l~t iol~ of l.islis rcsls in the 
actual or imputed lniowledgc of the cml~loyce of the dangers incident 
to the cmploymcnt. Cobia v. R. It., 487. 

4. San~c-Independent Scgliyc?~ce.-An injury indepcndeutly caused to all 
ern1)loyee by the negligent act of anotller, for \~liicIl the e~n l~ loycr  
is resl)onsiblc, docs not coue  within tllo 1)rincil)le of assulll1)tiou of 
risks. Ibid. 

6 .  Same-Uurdcn of Proof.-The fact of assun~ption of risks is o ~ l c  \vliicli 
the  defendant must plead and prove; and u1)on cvidcllce of the 
defendant's ~iegligence the issue is for the jury. Ibid. 

6. Same-Contributoru Xeg1igence.-Tlie doctrine of assuiu~~tiori  of risks 
differs from tha t  of contributory ucgligcnce, tlie Sormcr restilig by 
contract aud the latter consisting of a negligent act of the cmployce 
in resl)ect to tlie cause of the damage, which 11c sliould not have 
committed in the exercise of ordinary care, under the circumstances, 
for his own safety. Ibid. 

7. Same-Defenses - Comparative Negligence - Statutes. - Contributory 
negligence is not a complete bar to tlie recovery of damages by an 
eml~loyee of a railroad company caused by tlie latter in interstate com- 
merce in all action brought under tlie Fedreal Emgloyels' Liability Act, 
tlie admeasuremeld being that  of com1);irative neg1ig;ence by \vhich 
tlie jury, under a conflicting evidence, reduces the recovery in accord- 
ance with tlie relative negligence of the employee. Also, see C. S., 
3467. I bid. 

8. Same-AIeasurc of Damages-Federal Employers' Liabllitu Act-Stat- 
utes.-Where the plaintiff has brought an action against a railroad 
comlJany for the negligent liilling of her intestate, leaving a widow 
and children, under the Federal Employers' Liability Act, while 
engaged in interstate commerce, the measure of damages recoverable 
is limited to the 1)resclit cash value, or present worth, or such loss 
a s  results to tlic beneficiaries, occasioned by their bein,: deprived of a 
reasonable expectation of pecuniary bc'nefit by the wrongful death of 
the employee ; and while the statutory mortuary tables afford evidence 
of tlie e s ~ ~ e c t a n c y  of life of the deceased, the jury is not excluded 
from considering other evidence bearing thereon. The damages 
recoverable by the injured employee who survives, allowed by the 
Federal act, discussed by STACY, J. Ibid. 

9. Emplouer and Emplouee-Uastcr and Seraant-E~idenee- Nonsuit -. 
Questions fo r  Juru.-In an action against a cotton rnill by its em- 
ployee to recover damages for a n  alleged negligent injury, evidence 
that  the defendant's vice-principal, with fellow-servan1.s of the plain- 
tiff, was a t  work on the tops of boilers 30 feet high, a t  the foot of 
which the plaintiff was a t  work with the knowledge of the vice- 
principal, to whom he had protested against the danger, is sufficient 
to  take the case to the  jury and deny defendant's motion a s  of 
nonsuit thereon. Hairston v. Cotton diills, 557. 

10. Same-Fellow Servant.-An employee may recover damages against 
his employer for  injuries caused by the other employees' negligence, 
combined with tha t  of the employee's fellow servant. Ib id .  
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EMPLOYER AND EMPLOYEE-Continued. 
11. ~arnebice-principal.-where t he  negligence complained of in  a n  

action by the  employee to  recover damages of h is  employer for  the 
negligent infliction of a n  injury, the  doctrine of the  negligence of 
fellow servants does not apply when the  fellow servants, i n  the  
respect complained of, were acting under the  direct orders of the  
defendant's vice-principal who was  there present. 16id. 

ENTIRETY. See Estates,  1, 7, 11. 

EQUITY. See Mortgages, 3, 8 ;  Principal and Agent, 4 ; Usury, 1 ; Wills, 8 ;  
Injunction, 1, 3 ;  Actions, 5 ;  Deeds and Conveyances, 5 ,  6 ;  Courts, 5 ; 
Parties,  1. 

ESTATES. See Nortgages, 3, 8 ;  Wills 2, 9. 
1. Estates-E?~,tireties-Husba~td and 1Vife-3farriage.-The doctrine of 

t i t le by entireties between husband and wife a s  i t  existed a t  common 
law remains unchanged by s ta tu te  in this State. Davis v. Bass,  200. 

2. Samc-TViIls-Derises-Deeds and Conz'eyanccs.-In law, the husband 
and wife a re  regarded a s  one legal enti ty,  and when they acquirc 
t i t le to land, af ter  marriage,  by devise, deed, or  purchase i t  them- 
selvrs, the question of whether they derive the t i t le to the  land by 
entireties depends upon the  construction of the  ins t rument ;  and 
~ h e t h e r  , o r  not they a r e  named therein a s  husband and ~v i fe ,  they 
take  by entireties, the survivor acquiring the  sole title, unless the 
contrary intent appears. Ibid. 

3. Same-IZcrzts and  Profits-JIortgages.-Where the husband and wife 
acquire lands by entirety, the  husband is entitled to the  rents and 
profits thereof during the joint lives of himself and ~vife ,  and may 
for tha t  ~ c r i o d  of time mortgage or dispose of the same, but neither 
may deal therewith in m y  manner tha t  will in jure  or lessen the 
estate therein of the other \vithout the assent of the  other, lawfully 
given, and no judgment against  them, singly, can operate a s  a lien 
on the lands subjecting them to levy, but only a judgment against  
them both can have this effect. The reason for,  and  the cs tcnt  of. 
this l~rinciple given by STACY, J. Ibid. 

4. Ra?rle-Rtatutc-Probate.-Durin:: the  colltinuance of the joint lives 
of the  husband and wife, who h a r e  acquired an  estate by entireties, 
the ~vife ' s  intcreat in the lantls i s  such a s  i s  conte~nplnted by C. S., 
251.7: ant1 \\here the estate lras been conveyctl to o ~ c .  in t rus t  for 
them both, and the officer in taking the  acknowledgment of the wife 
has  failed to malic the certificate required by this section, requiring 
him, a s  a prerequisite to i t s  validity, to certify tha t  tllc iustrumcnt 
\ \as not w~re:~sonnl)lc or  injurious to her,  the instrnmcnt itself i s  
void, ant1 he may ~ ~ o t ,  by will or otherwise, dispose of hcr interest 
thereunder. Ibid. 

5. Sun~c-Purtitioll-Dotc.cr-l'e?la?zt b!/ tllv C'urtcsy. -The  estate by 
entireties e s i s t i~ ig  l ~ e t w ~ t ~ n  husband and wife, f rom i ts  w r y  nature.  
\vit l~out the caonsent of the other,  Ian-fully given, i s  not subject to 
adversary partition, cannot he destroyed by either, and is only sereretl 
11y clivorcc iibsolute ; and a s  tllc estate nltimately goes to the survivor, 
thc tel~nnc'y I)$ the curtesy of the husband and the  dower interest  
of the wife does not a t tach to i t .  Ib id .  
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6. Bame-Rule i n  Shelley's Case.-The rule in Shelley's case applies to  
a n  estate held by entireties by the husband and wife, when the 
instrument under which i t  is acquired i s  so drawn a s  to fall within i t s  
terms. Ibid. 

7. Estates-Entireties-Husband a n d  Wife-- Deeds and Conve~ances - 
Judgments-Liens.-An estate by entireties held by husband and wife 
by virtue of their marriage and the right of survivorship still existing 
thereunder a s  to this relation, may be conveyed by them during their 
joint lives, and a good title giren to the grantee against the rights 
of judgment creditors whose judgments have been obtained against 
the husband alone since the registration of the deed made by them 
both t o  the grantee. Johnson v. Leavitt, 682. 

8. Same-Rents and Profits-Lease8.-The husband, during their joint 
lives is entitled to the possession and the rents and profits of the 
lands held by himself and wife by entireties, and may lease the same 
subject to the right of survivorship of his wife a t  whose prior death 
the husband's lease becomes inoperative. Ibid. 

!). Same-h'.wcution - Statutes - Priorities of Judgment. -Estates by 
entireties exist in this State only a s  au  incident tc the marriage 
relationship of husbaud and wife, and execution may not issue to 
subject i t  tu the payment of a judgment obtained against only the 
one or the other of them during their joint lives, but if one of them 
should die leaving surviving the other against whom judgments liave 
been obtained and the liens thereof a re  piesently existent, the right 
to issue execution against the estate formerly he l l  by them in 
entireties attaches a s  to all a t  the time the survivor l lr~s acquired the 
full title and distribution of the proceeds must be made pro ra ta  n i th -  
out reference to the time the judgments may liave been obtained. 
C. S., 614, 654. Ibid. 

10. Same-Homestead-Purchuse Xonc~-Vcchanics' Lie>ls--Constitutiollul 
Law-Satutor~ Liens.-A homestead in lands held by the husband 
and wife by entireties may not be claimed again.t a judgment 
rendered on their joint obligation given for tlie pulcha3e of thc 1:inds 
so held by them, Const., Art. X,  see. 2, and the sanle rule a ~ ~ p l i e s  
a s  to mechanics' or 1d.mrers' liens, etc., under constitutional provision, 
but not a s  to liens for matwials furnished, etc., vhich lest by statute 
alone. Ibid. 

11. Estates-Epltircties-Iiusband and Wife-Ilusband's Home Sitc-Deeds 
and Conve~ances-Sfatutc8.-The wife's interest in the liusl~nnd's 
"home site' '  exists by s ta tute  (ch. 123, Public Laws of 1010), and a 
different principle applies a s  to ti convejance without h r r  valid 
execution. C. S., 4103. Ibid. 

12. Estates-Contingent Ren~ai~~ders-ll'ills-De~isc~-i~ dcv~se  of an estate 
to the testator's grandchildren, tlie children of a named child, "and 
should either of my aforcsaid granclchildren die without bodily heirs 
or before tlie age of twenty-one, then i ts  or their interrst  to revert to 
the surviving ones or their bodily heirs," but should the aforcsaid 
grandchildren all die without bodily heirs, then the property shall 
revert equally to the testator's children, etc. : Held, the devise is 
affected with two sets of contingenc.ies, the first affecting the interest 
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of the  grandchildren, t h e  first takers,  in ter  sese, and  t h e  other,  t he  
pr imary estate a s  between the  grandcl~i ldren  and  the  testator 's  chil- 
dren,  t he  word "or," in this respect, being construed a s  "and." 
Christopher 1;. Wilson, 757. 

13. Sume.-Held, under t he  fac ts  of th is  case, t ha t  n h e n  the es ta te  i s  
vested under the  terms of the  derise in the  grandchildren, the  first 
takers,  m t o '  scsc, i t  is  subject to the fu r the r  contingency, the  death  
of all of the  grandchildren ~ i t h o u t  bodily heirs, ha r ing  reached the  
age of twenty-one. Ibid.  

14. Sumc-Sribstitufio~l of Ll(~~icficiurics-Uccds a t ~ d  Cot!ccl/attc.es.-IVhere 
tlic grandchiltlrcln, or t he  child of such a s  may br drad,  ~ t c . ,  take  a n  
es ta te  f rom the  testator upon contingency t h a t  t he  gr:l~idcllilclren die 
\vithout leaving bodily heirs, etc., with liniitatiou over to the  tcsta- 
tor 's  c l~i ldren  : Held, the  children of the  testator 's  gralidchilclrcn \vho 
may take  thereunder acquire the estate,  not a s  heirs of their  parents 
o r  :IS a limitation ul)on the  present estate,  hut  by way of sub- 
st i tution directly under the  will ;  and  until tlie dc:itl~ o f  a11 of the  
grandchildren, or a t  least  one of them leaving issue, i t  c a r ~ l ~ o l  be 
lalo\\-n or ascertaiued \\.I10 a r e  the  o\vnrrs unt1t.r the ultiniate dcvise, 
all11 unti l  t l~c l i  1111 i~~t lcfeas ib lc  fee-si~nl)le title of the  c~ritire interest  
cannot be conveyed. Hohyootl 1 ' .  Hobgood, 16'3 S. ('., 453, cited and 
distinguished. I bid. 

IGSTOI'PI:I,. Srcl Schools, 1 : Waters,  4 ; Ileeds and Convey:lnces, 4 ; Carriers,  
17. 
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EVIDENCE. See Contracts, 3, 12, 14; Courts, 2 ;  Criminal Law, 1, 2, 3, 4, 6, 
8, 9, 15, 19; Employer and Employee, 2, 9 ;  Insurance, 1, 10, 13;  Rail- 
roads, 1 ;  State Highsays, 4 ;  Telegraphs, 1, 2 ;  Waters, 1 ;  Carriers, 
4, 5, 7, 10, 11, 13, 19; Homicide, 1, 3, 5, 6 ;  Mortgages, 2 ;  Statute of 
Frauds, 1 ;  Appeal and Error, 4, 8, 9, 15, 20; Principal and Agent, 2 ;  
Deceased Persons, 1 ;  Master and Servant, 1 ;  Seduction, 1 ;  Insanity, 1 ;  
Taxation, 7 ; Witnesses, 1, 2, 3 ;  Partition, 1 ; Wills, 5, 6, 11, 12, 16 ; 
Bills and Notes, 4, 8, 13, 16;  Usury, 3 ;  Contempt, 3 ;  ('orporations, 1, 
4, 7 ; Espress Companies, 1 ; Husband and Wife, 2 ; Intoxicating Liquor, 
1, 2 ; Constitutional Law, 6 ; Liens, 3 ; Limitation of Actlons, 2 ; Assault 
and Battery, 1 ;  Banks and Banking, 5 ;  Indictment, 2 ;  Deeds and 
Conveyances, 8 ; Injunction, 5 ; Judgments, 7 ; Statutes, 6 ,  11. 

1. Evidence-Sonsuit-Trials.-Upon a motion to nonsuit upon the plain- 
tift"s evidence, the evidence must be viewed in the light most favor- 
able to the plaintiff. Jackson v. Harvester Co., 275. 

2. Evidence-Expert Witnesses-Opinion.-The opinion of a physician, 
testifying in a personal injury case, as  to the effect upon the plaintiff 
of an injury caused by the negligence of defendant, is held, upon 
the evidence in this case to have been properly received upon the 
trial. Riygs v. R. R., 366. 

3. Evidence-Gaming-CI-irninaZ Law-Prejudice-Statutes -Appeal atzd 
Error.-Where the defendants admit keeping gaming tables for which 
they were indicted under the provisions of C. S., 443:L they may not 
sustain their esception to the admission of evidence tending to show 
they were continuously present a t  the place, and as  a foundation for 
further evidence tending to show their large share in the receipts 
of these tables, and other relevant circumstances, on I he ground that  
it  prejudiced them with the jury and mas immaterial lo the issue. S. 
v. Gallozcau, 416. 

4. Same-Instructions.-An instruction based upon the evidence on a 
criminal trial embodying the lower degrees of the crime charged in 
the indictment, is not erroneous. Ib id .  

5.  Ecidencc-Pleadings-Admissions.-A part of the paragraph of the 
pleadings is competent as  evidence witliout the introduction of the 
whole, upon the facts of this case. TVi~eIess v. Edzctods,  435. 

6. Eviderzcc-Nonsuit.-A motion as  of nonsuit should not be granted if 
the evidence, viewed in the light most favorable to the plaintiff, may 
reasonably be inferred by the jury to sustain his act~on.  I I a ~ n c s  c. 
Utilities Co., 465. 

7. Samc-Street Rnilzcaus-Collisio?~s-Xeg1ige)zce-Questions for Ju,y.- 
Evidence is sufficient to be submitted for the determination of the 
jury to recorer damages for a \wongful death, against a street car 
company, vhich tends to show that its car struck an automobile and 
killed one riding therein as  a guest, a s  the automobile was attempting 
to pass another, going in the same direction, and the employees of the 
dcfcndnnt traveling in the opposite direction failed to give signals 
or warnings of the approach of the street c a r ;  that the car was 
traveling a t  a speed forbidden by the ordinance of the city; and 
that the servants of the defendant might have avoided the injury in 
the exercise of ordinary care under the circumstances. Ibid. 
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8. Evidetlce-Ivzterest-Znsfructio?~s-Criminal Lato.-The testimony of 
defendant if accepted a s  t rue  by the  jury, i s  given the  same credibility 
a s  tha t  of a disinterested witness, and a charge to tha t  effect, a f t e r  
a proper instruction a s  to interest, i s  not error. S .  v. Beavers, 595. 

9. Evidch~tcc_-Pliotoy7.apAs.-Where a photograph of the  scene of the crime, 
the subject of the action, has  been testified to a s  being correct, a n  
exception that  a v i tnes s  was  permitted to use i t  in illustration of the  
facts he \ \ a s  competent to testify to, cannot be sustained on appeal. 
8. v. Xitc lmn,  609. 

10. EcitIoicc-;\-oits~~it-E?~tplo!/er and E?nplo!jee-Vaster aud Servant- 
E'ello~o Sercant-Safe Place  fo Work.-Evidence tha t  the plaintiff in 
an  action to recover damages for a personal injury,  was  required to  
adjus t ,  ill his line of duty,  belts 011 overhead pulleys by using step- 
ladders ill the narrow, etc., aisle in the  defendant's manufacturing 
plant, where trucks loaded with material  were coiistantly passing, 
and the  floor was  uneven so that  ladders could not be securely placed, 
and tha t  the injury occurred near the place where the  defendant's 
superintendent was standing, occasioned by a fellow servant of the  
glaintiff pushing forward a truck out of the way of the  one he  was  
using, which r an  down a n  inclined place of the floor, striking the  
ladder on which the  plaintiff \\-as a t  work, causing the injury,  i s  
sufficient for the determination .of the jury u l~on  the question of 
whether the  proximate cause of the  consequent injury \\-as the 
negligent failure of defendant to furnish the plaintiff a safe place to 
work. Beck a. Chair Co., 743. 

11. A'amc-Co?~currifzg Segligencc-Proximate Cazise-No?zsuit.-T\'l~ere the  
failure of defendant employer to furnish the  plaintiff, i t s  employee, 
a safe  place to no rk ,  concurs \ \ i th  the negligence of a fellow servant 
in prox~mately  causing tlie injury in suit ,  the defendant is  liable in 
damaces for tlie consequent injury,  and liis motion a s  of nonsuit upon 
the  evidence, C. S., 567, i s  properly denied. Ibid. 

EXCEPTIONS. See Insurance, 1 ; Actions, 7 .  

EXCESSIVE DAAIAGES. See Verdict, 2. 

EXECUTION. See Decds and Conveyances, 8 ;  Estates,  9. 

EXECUTORS AS1) ADMISISTRATOILS. See hdministrntion, 1, 2. 3 ;  Wills, 
3 ;  Actions, 4. 

EXOXERATION. See Rlortgagcs, 4. 

EXPENSES.  See Roads and IIigll\\ays. 5, G .  

E X P E R T  TESTIMOhT.  See Witncsses, 1 ; Eridencc, 2 .  

ESPLOSI'I'ES. See I-Iuuhand and TJ'ife, 1. 

EXPRESS ('OAIPASIES. 
1. Er.l)rcss Cotnpa~iics-Car-ricrs-Scyligmicc-F'ai11li.c to Dcltvcr-Eci- 

d01c.r-Wl1e1c there is  critlrnce tending to sl10w tha t  a n  express 
compmly has  received from consignor a shipment to he made by i t  a s  
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a common carrier,  and  t h a t  i t  h a s  failed t o  deliver i t  to  consignee, i t  
i s  sufficient to take  t h e  case to  t he  jury upon the  issue of defendant 's  
actionable negligence. Anthony v. Express  Co., 407. 

2. Same-C. 0. D.-Contracts-Collectioas--Common-La~c-Duties.-The 
common law liability of a car r ier  for  damages for  i t s  negligence does 
not extend to  t he  collection for  the  consignor of the  price o r  value of 
t he  shipment,  and a C. 0. D. shipment received fo r  transpartation 
and  delivery res ts  by special contract  in the  receigt given the  con- 
signor therefor. I b i d .  

3. Same-Questions f o r  Jury.-Where a n  express receipt h a s  been given 
to  t he  consignor for  a shipment C. 0. 11. with  the  provision t h a t  it 
\vuuld notify h im in the  event of nondelivery to or t he  refusal  of t he  
consigilee to  accept i t  a n d  pay the  money to be collected, evidence tha t  
no such notice \\'as given by the  carr ier  or r e l ~ o r t  uiride concerning 
the  shipment is  sufficient for  t he  determination of the jury in the  
consignor's action to  recover t he  C .  0. D. charge for the  goods. 
I b i d .  

4. Same-Prima Facic  Case-Burde)~ of Proof.-Where mi exllress com- 
11any had  received a C. 0 .  D. package for transportation and  delivery 
to tlie consignee, i t  is  l~ecul iar ly  within i t s  o\vn knowledge a s  to 
reasons t h a t  would acquit  i t  of i t s  duty  the re in ;  and where it h a s  
neitlier made delivcry nor accounted for  collcction, the  burden is  
u ~ ~ o r i  i t  to  s h o \ ~  mat ters  in defense. I b i d .  

FAKE E S T R I E S .  See Banlis and  Banking, 5. 

FALSE ARREST.  See Crimilial Law. 8. 

FEDERAL I3011,EIt INSPECTIOS ACT. See Statutes,  5. 

FEDERAL COURTS. See Removal of Causes, 1. 

FEDERAI,  EBIPI.OYERS' LIABILITY ACT. See Eml~loyer  and  Employee, 
8 ;  Statu tes ,  5. 

IIEDISRATJ GOVEIIKAIEKT. See Courts, 3, 4. 

FEDERAL STATUTES. See Railroads,  1, 2 ; Intoxicating :,iquor. 4 ; Car- 
riers, 18. 

F E E  SIhIPLIS. See Wills, 9. 

FELONY. See Criminal Law. 10. 

FITJ,ING B I A K B S .  Sce Deeds, 3. 

FIS1)ISGS.  Sec S ta t e  High\\ ays,  1 ; Judgments, 2 ; Atlministration, 1 ; 
Injunction. 1, 3 ; Al~pcwl and  Er ro r ,  11 ; Contempt, 3 ; Husband and Wife. 
2. 

FORCE. Sce Criminal Law, 17. 

FORI~~C~.OSIC. S re  Injunctions, 3 : Mortgages. 10 ; Carriers.  17 

FORNICATION AND ADULTERY. See Cr iminr~l  Law. 4. 
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FRAUD. Scc Bills and Notcs, 3, 10; Corporations, 4 ;  Deeds and Convey- 
ances, 7 ;  Pleadings, 9. 

FREIGHT.  See Carriers, 3. 

FUSCTcS OFFIC'IO. Sce I.:lections, 3. 

GA4RIE. See r r inc ipal  arid Agent, 2. 

GAMISG. See Evidence, 3. 
1. G'u)i~i)~g-Slot J l a ~ l r i ~ ~ ~ s - T h e  S ta t e  license issued fo r  the operation 

of n slot machine is  for  one tha t  is Innful,  iuid does not permit  the 
operation uf one so devised a s  to give to the  one ~ 1 1 o  happens to  
s t r ike  certaiu n~ec l~an icu l  con~hinations more of the  m e ~ c l ~ n n d i s e  tllnn 
received a t  other times. S .  2;. J l ay ,  470. 

GBSES. See Witnesses, 2. 

GOOD FAITH.  Sce ('ourts, 111. 

GOYERXJIEST. See C o u ~ i t i ~ s ,  1 ; Sanitation,  2. 

G R A S D  JURY. Scc C r i u ~ i n i ~ l  Law, 11'. 

GRANTS. See Public I.nntls, 1. 

UUAIiASTY. St'e Contracts, 1. 

HAI{RII,I~;SS ERROR. Sec Courts, 2 ;  Ap11e:ll m ~ d  Error ,  9 ; Conilcmnation, 3. 

HEIRS.  See IVills, 4 ;  Actions, 4. 
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HIGHWAYS-Continued. 
appeal i n  t he  la ter  case the position i s  untenable, t h a t  i t  was  a n  
a t tempt  to  obtain a rehearing contrary to t he  rules 311 t he  subject. 
Ib id .  

HOLOGRAPH WILLS.  See Wills, 5, 12, 14. 

HOMESTEAD. See Estates,  10. 

HOMICIDE. See Courts, 9 ;  Criminal Law, 15. 
1. Homicide-Murder-E.L.idence-Trials-Manslat~ghter.-U~on t he  t r ia l  

of a homicide there was  evidence tending to  show t h a t  tlie deceased 
was  a n  employee of t he  prisoner, and  tlie la t te r  on h is  premises 
reproached him for  going la te  to his norlr, and  then followed him 
therefrom and  struck him with a stick, which caused his d e a t h ;  and 
per contva t h a t  t he  deceased had  a temper which was  easily aroused, 
and  given to violence, and  on this occasion attacked tli'e prisoner with 
h is  knife, who then strucli tlie f a t a l  blow in  se l f -defen~e:Held ,  
sufficient to sustain a verdict of mauslaughter.  S .  v. Jones,  142. 

2. Same-Instrttctio?zs-Self-Defe%se.-Under tlie evidence in th is  case : 
Held, a n  instruction \vas not erroneous, tliat if tlie jury  found beyond 
a reasonable doubt t h a t  tlie defendant voluntarily and  intentionally 
s t ruck the  f a t a l  blow, nothing else appearing, he  would be guilty of 
murder  in tlie second degree;  and  tliat i t  would be incumbent upon 
him to satisfy the  jury f rom al l  tlie evidence of fa:ts t h a t  would 
mitigate i t  to  manslaughter o r  justify the  plea of selli-defense. Ibid.  

3. H o m i c i d e - A u t o n ~ o b i l e s - E z ; i d e ~ ~ c ~ - I ' ? ~ o t o g r a p ? . - o ~  a t r ia l  undcr 
a n  indictment fo r  murder  where there is  evidence tending to show 
tha t  tlie cleceased was  killed by the  criminal neg l igenc~  of t he  defend- 
a n t  driving a n  automobile a t  grea t  sljeed while intos.icated along a 
public l i ig l i \~ay,  i t  i s  coml)etciit for  the  witnesses to i l lustrate their  
testimony by tlie use of pliotogra11lis properly trstified to  be of the  
place and a t  the  t ime of the  owurrcnce,  nlld accurately ta l ic l~ .  ij"3 v. 
Lutterloh,  412. 

4. H o n ~ i c i d e - ~ f u r d c r - V n l ~ s l a t ~ y I ~ f c ~ ~ ~ - I ~ ~ ~ c u l  and  Er,ror.- 
While undcr the  1)rovisions of C. S., 4G40, tlie t r ia l  ju'ljic is  required 
to  charge ulron evidcnce on the  Icss c l c g ~ w s  of the  s:unc c r i n ~ e  con- 
cerning which tlie prisoner was  being tr icd,  i t  is  not required tha t  11e 
charge  upon tlie 1)rinciplvs of a n  :~ss;iult \vith n i.c;~tlly \vc:~l)on, 
\vlicre the  ~ ~ r i s c ~ n e r  is  clini,gctl \\.it11 i n u ~ d e r ,  and the Itillin:: of tlic 
tlcccasctl by h im has  becln admitted,  ant1 the jud,xc 1 ~ s  correctly 
charged u11on the crime of m:~nslnuyliter, thc  lo\vcst degree of a n  
unln\vful I d l i n g  of a human being, C. S., 4201. Ibid.  

5. Homicide-Xurdei-E~.idcj~cc-Q~tcsf ions i o r  Jur!l-Trials. - Circum- 
s tant ia l  evidcnce in tbis case tending to sliow tha t  tlic l ~ r i s o ~ i c r  lint1 a 
gricvancc agailist tlic deccasetl. 11ad \vaitrd nt  n c~'os!j-l'<~:ltl for  liini, 
ant1 during t h a t  t ime the  deccnsed hat1 met his tlcntl. f rom gunshot 
\vountls, etc., is held sntticient t o  sust:lin n vcrtlict of n i ~ ~ r t l c r  ill t he  
first degrce. S. w. Walfon, 437. 

6. Homicides-Evidet~cc-Dcc1nratio)~s.-Upo the  tr ial  for a homicide, 
evidence of tlie declarations of the  prisoner tending to  i l ic r i~nin:~te  
him, made separately to scvcrnl officers of the In\\ cntircly rolunt:lry, 
and not induced by rcprcscntations of hope or fcnr,  i s  competent and  
admissible. S ,  v. Rodman, 720. 



EIUSB,\SL) ASL) \VIFI: Scc Estates, 1, 7, 11; Uccds and Co~~ve)ances ,  1, 2 ;  
Trusts,  1 ; Liens, 2. 

3. Suntc:-..lfida.cit of I\7ifc.-\Vliere, ill an actic~n for alimony \\-itliout 
divorce, tlie evideucc is other\\.ise sumcient to sustain the order gr:mt- 
in:: the aliu~uny or refusing to modify it, the fact that the aftidavit Of 
the \\ ife u11o11 the subject-matter forbiclde~~ by statute \V:IS filed a t  the 
hearing \\.ill not have the effect of disturbing the orclcr al)l)e:llctl f rom;  
the finding of the nillful abandonmrnt of the husband b e i ~ ~ g  f o u ~ ~ d  by 
the judge uyon suplxxting evidence. Ib id .  

4. Sam?-Issues-Jzir~.-U~ider tlie amendment to the statute, alimol~y 
~ i t h o u t  divorce may be :~llo\ved to the wife, etc., before the cleter- 
mination of the issue by the jury. D i d .  

5. Husbakid and  Wife-Dower-"Homc Site"-Stat1ites-I1ij1~~ictio?~-3p- 
pea1 and  Error-Prejudice.-Under the facts of this appeal i t  appears 
that  a mortgage given by the husband was ir~sufficient to pass the 
interest of the n i f e  in his lands for insutficiency of her probate, and 
that the court below, upon her motion in the present case, dissolved a 
temporary order a s  to her inchoate right of dower, but continueci it 
with respect to her husbsnd's "home site" (C.  S., 4103), which had 
previously been included in another action to which she was not a 
party in the dower allotted to her mother-in-law. There was no evi- 
dence a s  to when her husband had acquired the title to the land o r  
when he married the appellant: Held, the appellant had no just 
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ground to complain of the iictioii of the court below, and the coil- 
sideration of C. S., 4103. is  iiot involved on the al)peal. Bank v. Sum- 
mer.8, 6Si. 

G .  EZusbatid attd Il~ifc-.Ycgliyorce-l~~~~o~cct~cc-I~tdot~~i.itg-Co~npanies- 
l 'ub~ic  I'olic~~j-Nt~1trctc,~.-T1ic 1.egislaturc~ lius the po\vcr to declare 
the 1)ublic polic8y of the Sttlte :IS to 1)erruitting r .  \vife to recovcr 
ngainst her liusbantl for an  injury rcctaired by her from his negligent 
a c t s ;  and \vliertx slie 11i1s recovered ill 11cr actioli a g ~ ~ i i i s t  him damages 
for his ncgligtwtly t lr ivii~g ail automobile \vllile d i e  was a passenger, 
the liusbaud may niaintain his action for the snme injury against a n  
i l idem~iity cou lmig  \vliicli had issued to him i ts  policy eovel'ing the  
same negligent act. 12obo~ts v. Qrta t~a t r t~  Co., $06. 

IMPAIRISG OU1,IGATlOS O F  ('OXTRACT. See Banlts aud Eanlting, 2. 

IPIIPROVENENTS. See Rlul~ic i l~al  Corporatioils, 5, 6. 

INDEMNITY. See I l~surance,  14;  Husband illid Wife, 6. 

INDIANS. See Public Lauds, 1. 

INDICTRIEKT. See Criminal La\\, 11, 13, 14, 19, 10, 21 ; Scl~ools, 3. 
1. ~?&diC~m~tlt-.-~~~~t(l~t~'tlf-~~llt't~-N~~lt~~/~ - Sttl trf tcs.-lvl'here the in- 

dictment in the court of a justice of the p e i w  tlotss not sufficieiitly 
allege the  failure of the parent or  guardiiili to scud tlie child to 
aliotlwr than  the ~lubl ic  scliool ill the t l ia t~ic t ,  a s  required by C. S., 
SiSS, ail amendmt'l~t ~iiil!. be allowed by the judge of the Superior 
Court to cure the defect and proceed with the t r i a l ;  but such amend- 
ment may iiot be allowed in the Supr twe Court, oil ilyyenl, over an  
error  committed in tlic ii~structioiis of the trial  jutl$:e to tlir ju ry ,  to 
the defelidant's prejudice. ('. S., 1300 (I"), (13). 8. r .  Jolrtrsorr, 301. 

2. Same-Ecide~~cc-Brit.der~ of I'~~oof-.lppra1 atitl Ert.ot-lrrstt~rtctiotr~~.- 
Where the indictmelit is  defective in failing to cllalge thnt a parent 
or guardian had also f;liletl to send the cl~il t l  or c l i ~ l d ~ ~ e l ~  to nnotlier 
t han  the  district  school, etc., under the provisions of C. S., 373S, and 
the Sta te  oee r s  110 evideuce in respect to i t ,  i t  is  not required that  the  
parent or  guardin11 oEer evidence to show tha t  he  11:td colul~lied wit11 
this proviso of the s t a t u t e ;  and an  instruction of the court to the jury 
placing the burden upon tlie defendant to so show is reversible error.  
Z b id. 

INFANTS. 
Infants-Contracts-Void Cothtracts.-Escepting necessaries or  contracts 

authorized by statute,  ail inl'alit may avoid his contracts conceriiing 
personalty on account of his infancy, either during his minority o r  
promptly upon coming of age, and recover the  consideration he has  
paid thereon, either in money or  property, upon his restoring the con- 
sideration he has  received, if he then has  i t ,  or  the  value thereof in 
property in which he  h a s  invested it, which is  still under his control 
and ownership. Hight  v. Harr is ,  328. 

INFERIOR COURTS. See Contempt, 3. 

INHERITANCE TAX. See Taxation, 9. 
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IKJUXC"I ' I0S .  Scie ('ouiitic>s, 2 ; I ins l~ant l  a11t1 TYife. 3 ; l lortg:~ges.  :: : Priuci- 
1~11 :rnd Agent, 4 ;  l 'nsation.  7 : Usnry, 1. 

1. Ii~jrt t lc,f iutr-Byrcil!/- l . ' i trt l i~rg.s of Pclc.1-ls.siic'.s-T~'iul I)!! .1111'!!-.4~ipenl 
nirtl E r t ~ ~ r . - I n  tlismissi~rg a 111~eliniinary order restrainiiig the sale of 
I:uitl u ~ ~ t l e r  ;I Inortgagc,, \vl~('r('iii the cc111trorei.hy is a s  to \vlicltllt~r L I ~  

o n t s t a ~ ~ t l i ~ i g  note i t  S~YIIIW 11:rs bee11 paid by the  l~l:~iiitiff or :ruotl~er 
n.ho c.lainis in snbrog:~tion of tlic mortgngee's r ight,  i t  is reversible 
er ror  for  the Sulwrior Court jntlge to attenilit to tltq)rive the 1)laintifi 
of his riglit to a tr ial  by jury of the issuable mat ter ,  unless he  has  
\v;ii\-td his right t l i t ~ ~ ~ ~ t o .  (~i~utrtlrain r, Sri 11i1, 239. 

2. Stri~rc-_llrzt~di~itrris.-Tlie remedy hy mandamus i s  not the  remedy avail- 
:iblc> for the e i i forcen~e~i t  of cquitablr r ights concer~iin:: only the  pecu- 
niary interest  o r  the 1)roliriet:rry rights of l i t igants ;  nntl \vlit.rtx file 
t~qnitnl)le riglit 11y injunction is sought by the  1iI:lintiff in the  action 
to csnjoin th(8 foreclosure of a mortgage ou his lands, ant1 tht, tempo- 
l'nry order has been issued and dizolvetl ,  thc  t r ia l  judge  nay not,  a s  
in ni:lnd;~mus, e x c l u t l ~ ~  the riglits of the  ~)laintil'f f rom a tr ial  by jury 
on the. issues a r i s i~ ig  oil the  l~lentlings. Ibid.  

3. I~rjrctri~~iot~-~lloi~tgwgc's-I~'o~~c~~~o~~rct~c.-h'q~cit~~.-ISquity is  now ntlnlinis. 
tt,rrtl in the saulcx c.ourts a s  mat tPrs  of In\v, but the  tlistinction bet\vren 
c~ lu i t :~ I~ !c~  i ~ n d  legal ~rr inc i l~ les  11:lre not lwen nlwlislletl. ( 'onst . ,  Art .  
IT7, seca. 1. T[-tlfo.s r .  Gcli.iis, 365. 

4. Sattrc2-.lc?io~rs a t  Ltrrc--l-s~er!j.-n'1iel.e tlic 1)lnintiff seeks by injunc- 
t i o ~ i  relief froni the  foreclosure of n mortgage‘ on his l:l~~cls on the  
ground of usury,  his ren1cd.v I)eini. by an  ac t io~ l  a t  1;1\v (( ' .  S., ZiOti), 
lit, inuht? 1111(1thr tht, r u l (~s  of ~xquity, offer to 1v11ay thes l)rincil~:rI sum 
due and the  legal ra te  of interest  thcreo~i ,  under tllr cquitnblc l)rinci- 
1)le t ha t  he n l io  asks  tqui ty  must do  equity, and he  may not resist the  
foreclosure of the, 1uortg:ige on the sole ground tha t  11r has  Iwen 
(,ll:~r:t~l a usulious r a t e  of i n t t , ~ w t ,  contrary to tlic provisions of the  
st ;~tutc,  or1 the s a l~ j cc t .  / b i d .  

5. Ii1j1~trctiot~,s-Cot1tt~11~~f~~-~~i~l1~~ot11i~ci~~to1~-~-I~~~~c~l ntrd Ert.01.-Evidcttcc- 
I~'itrditr!js of I.'trct.-TYllore a co~i t rnctor  is ol)lii.atecl undor his contract 
to c ~ ) m l ~ l c t e  ;I c.ertai11 \vorli, unt11,r certain cw~itlitions. by ;I c r r ta in  
(late. and sulicontr~rcts i t  to :~notlirr ,  \I-ho has  f:riletl therein, and the  
original contr:rctor is  thre~rtened lvitli irre11ar:ibIr ( Ian~agrs ,  and the  
sul)co~itrac.tor. by his acts ant1 conduct in interferinq \\.it11 tllcs posses- 
hion : ~ n d  progress of tllt, \ \ .~r l i .   r re vents i t s  c0~11iI~~tio11 by the origin:ll 
cont rac tor :  H e l d ,  upon the  hearing a s  to continuin:: :I tcniporarg 
ortlt'r restraining the  sul)coiitractor to tlic final Iiearirig, all ordt3r so 
iloi~ig was  l)rolw,~'ly c~itrrc 'd,  the  findings of the court Iicing only con- 
r lw ive  \\.lirx~i sulil~ortetl l ~ y  rritlrncc' a s  to the  issuancr of such fur ther  
order. VcFnrlu~reE c. Qlt it~tz, 643. 

6. I~~~j~i~~ctioi~-Plcadii~~~s-dlltgntio)t~s-Sr~rface TI'crIcrs-Dnntages-Tt.cs- 
pass-ltrsolre~rc!l.-The clrmantl for damages in the  comljlaint fo r  
 iond din:: water upon nntl injurin:: the lauds of the  upl)er l)rol)rietor, 
required by C.  S., 255G, is  not necessary when the  relief sought i s  to  
enjoiu the  maintenance of a dnrn on the  plaintiff's own land by the  
defentlant's treslmss thereon, and  the abatement of tile nuisarlcr t hus  
caused, and, the  trespass being co~itinuing, the  allegation of defend- 
ant 's  insolvency is  not necessary for the continuance of t he  restrain- 
ing order to the  firial hearing before the  jury. Kinsland v. Kins- 
land, 810. 
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I N  PAR1 MATERIA. See Statutes,  1. 

Insanity-Commitment-Statute+-Xegligem-E~idence -- Questions fo r  
Jury.-Omission to perform the  material  requirements of a s ta tu te  in 
application to the  clerk of the Superior Court for the colurnitmeut of 
one to the  insane asylum, such a s  the lx lsonal  esarnination of tlle 
person sought to be committed, etc., is  some elidence in her  action to  
recover damages for a wrongful conspirary against  her to deprive her  
of her liberty, ctc., to be coilsidered on the questiori of the observance 
11y tlie tlcfentlal~ts of a duty  required of them;  ant1 i t  constitutes 
reversible er ror  for tlie t r ia l  judge to instruct the jury tha t  the ele- 
ment of negligence was  not to be considered by them in arriving a t  
their  verdict upon the issue. C. S., 6191, 6102, 6103. Getsinger G. 
Corbell, 533. 

ISSOLVEXCT. See Injunctions, 6. 

INSTRUCTIOSS. See Criminal Law, 2, 6 ;  Corl~orations,  1 ;  Em1)loyer and 
Eml)loyec. 1 ; Railroads, 2 ;  Waters,  2 ; Appeal and Er lo r ,  3, 1 6 ;  Car- 
riers, t i ;  Homicide, 2, 4, 7 ; Mortgages, 2 ; Seduction, l ; Parti t ion, 1 ; 
Wills, 6 ; Bills and Kotes, 5 ; Evidence, 4, 8 ; Insurance, 5,  11 ; Trespass, 
3 ; Iiitosicating Liquor, 2 ; Judguleuts, ti ; Pleadings, 4 ; Indictment, 2 ; 
Deeds and Conveynnces, 8 ;  Condemnation, 3. 

1. Instructions-ApgcaT aild Er701.--Serc Trials.-In an  acatiou to recowr 
011 the  defendant's promise to pay the debt of another,  when the full  
: ~ n ~ o u n t  thereof is  uncertain, i t  i s  reversible er ror  for the  trial  judge 
to instruct the jury in ef-t'ect to u n i u e r  the  issue in a certain arnoullt 
for plaintiff, should they find from the greater weight of the evidence 
that  the plaintiff had given the credit upon the  assurance of the  
defendant. Tarkitlgton v. CrifJield, 140. 

2. Inst~.tictions-lppeal and  Error-Objections and  Except ions.-Escep- 
tions to par ts  of the instructions of the judge to the jury will be con- 
sidered with reference to the  relevant par ts  a s  a whole, and when no 
prejudice thus is found, i t  i s  not a ground for reversible error.  S. 1.. 
Jones,  143. 

3. Instructions-Appeal and Error.-A charge of the  court to the jury mill 
be construed contextually a s  a whole, and i t  will not be held for  er ror  
because some of i t s  pa r t s  taken disjointedly would appear to be erro- 
neous. Exunt v.  Lynch, 393. 

4. Instructions-Sppeal and  Error.-An instruction will not be held for  
reversible er ror  if ,  taken in i t s  connection with the \%hole, i t  is  so con- 
nected a s  not to  erroneous;^ mislead the  jury a s  to the  principles of 
law arising from the evidence in the case. Wheless v Edwards,  438. 

5. Instructions-Appeal and  Error.-The charge of the  court will not be 
held for  reversible er ror  because of apparent er ror  i n  i t s  disjointed 
parts,  taken unconnectedly if, construed contextually a s  a whole, i t  
correctly instructs the jury upon the principles of law arising from 
t h e  evidence in  the  case. Speas v. Bank,  524. 

6. Instructions-Appeal a n d  Error.-The charge of the  court when a s  a 
whole i t  correctly lays down to  the  jury, upon the  evidence in the 
case, the  correct rule for  the admeasurement of dama~:es, will not be 
held for  reversible er ror  when in i t s  disconnected par t ,  taken dis- 
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jointedly, e r ror  may he found ; and  where the  charge thus  co~istruecl 
is  correct, reversible er ror  \\.ill not be held bccnusc of faulty i l lustra- 
tions given upon correct principles. J I anyu??~  c. I Z .  I?., 690. 

7. Ii~str.uctiotls--4ppcnl and  Error-Objcctm~s UMZ E c c c p t / o ~ - W h e r e  
the  c l ~ a r g c  of the judge to the  j u r j  does 110t al111ear of i e c o ~ d ,  tlie 
~~rcsuml ) t i ou  is  t ha t  the ius t iuc t lom g i ~  en I\ ere  colrectly gi\ ell ulroii 
competent ev~c le r i~e  introduced ulrou the  tr ial .  I n  re  TCestfcidt, 702.  

ISSTRlLTM1<S'I'. See Bills mid Sot(%,  2. 

IKSURASCE.  See C'outrncts, 14;  Husband and  IYife, 6.  
1. l~zaicrcctrc.c, l ~ ' i t ~ € - A ~ n t ~ ~ l l ~ b i ~ ~ ~ - ~ ~ ~ ~ ~ i ~ ~ - E e ~ ~ ~ ~ ~ t i ~ ~ 1 ~ - l ~ t 1 ~  of I ~ t e r -  

cst-I,a1'co~.~-Lz'1~i~1ct~ce-~f~c~~tio?is for  Jui'u.-An insur:llicc? l~ol icy  ou 
;11i antoiiiol)ile of  R user tliercof, f ~ i d  uot 11 dcalcr tlierc.in, i i~d i~u i~ i i fy -  
in:: agtiinst all dirt3c.t loss ant1 damage by fire, arising from :111y cause 
wha t t~ re r ,  except, among other  tliiiigs, t h e  change iu o \~nel . sh i l )  of 
iutercst ,  t i t le o r  liouwssiou, o r  tlirtctly or iii(lircxctly by t h e f t :  IIcld, 
the clinnge of possesbion by the  theft  of the  ca r  clops iiot fall  within 
t he  illtent and nluiuiiug of tlic esccyt io~i  of the  1rolic.y unit:?-s such 
changr  of gossessiuu directly or indirectly caused the  loss, which pre- 
sents a question of fact ,  uutler t he  evidence, for  the  determi~ia t ion  of 
tlie jury. Il'illiame I ; ,  Ins .  C:o., IS4 N. C., 268, citctl ant1 nl~lrlieil. 
Barr iugcr  v. IHS. Co., 117. 

2. I t~szirance,  Life-Policies-Cotltract.9-Sti- provision in a 
life insura~ice  policy t h a t  in the  event of tlic self-ilestructioii of the  
iusurerl \vithiii two years from the  issuaiico of the ~mlicy,  o~ i ly  t he  
prcmiuins 1):lid tltc?rcon shnll be recoverable, is  reasonable, alicl will be 
enforced. P a r k e r  2;. Ins .  Co., 403. 

3. San~e-~-lcti~t~~s-Dc~fci~ses-S~~icidc-B~crdoi of PI-oof.-Where an  ill- 
suralice coulpony defends a n  action uljo~i a stilmlation ill the  policy 
limitiug recovery u11on the  death  of the  ilisured to l)remiums paid 
t l i e r t ~ ? ~ i  in the event of self-tlrstruction, the I)urdc~i is  011 the  drfend- 
a u t  to show this defense if i t  is relied on. Ibid. 

4. Sa?nc-.l?tzbiyility-I?tfe,pt.etatio~l of Contract.-1Vhel.r a policy of life 
iiisuinrice is  ambiguously e~pressecl  or cnlrable of more thnii one 
meaniug, i t s  t c lms  a r e  construed to have the  nlc:~iiiiig tliat is  favor 
able to the  iusurecl. Ibid. 

5. Sattlc-.lcciderit-Q/~cstiorzs f o r  Juru-It~stt.uctio~ts.-~i provision in a 
policy of life insurance t h a t  l imits recovery upon the  policy to the  
~ r e m i u m s  paid thereon in case of self-destruction, sane  or insane, does 
not preclude a recovery iri the  event of tlie insured's having met  h is  
death  from a pistol shot accidentally a t  h is  own h a n d s ;  and where i t  
i s  established tha t  t he  deceased irisored met  h is  tleath from a pistol 
shot,  a t  his o\vu hands,  and  the  evideuce was  conflicting a s  to whether 
h e  did so, irite~idirig self-destruction or other\vise, i t  is  proper fo r  t he  
court  to  instruct  t he  jury in effect t h a t  t he  recovery \vould not be 
limited to  t he  amount of the  premiums paid, should the  jury find i t  
was  uuintentionally o r  accidentally done. Ibid.  

6. Same-Issues-Appeal and Error.-Under t he  pleadings and evidence 
in  this case :  Held, a n  issue was  correctly submitted, "Did the  insured 
die by his own hands,  or not, with in tent  to commit suicide?" Ibid. 
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7.  Imuvancc I'olicics-Co?ztracts-I?tterp1.et(1tio?z.-TVl1ere the terms of a 
policy of ilisulance a re  therein ambiguously expressed, the interpre- 
tation more favorable to the  insured will be given them. Yoole v. 
Ins .  Co., 468. 

8. Santc-lcc~rdt~tts-Stipulations-G?~lnzcful Acts.-A policy of accident 
insurance t h a t  excepts f rom the company's full  liability diseases con- 
trticted before the date  of the policy, "nor for  siclilless due to immor- 
ali ty or  the violation of la\\ ," does not of itself exclude such liability 
for a n  iu july  caused by the  l)laiiitiWs stealing a rille on a r a i lnay  
t ra in ,  made a misdemeanor by C. S., 3.505, unless the  plaintiff s ac t  
\ \ a s  so  reckless a s  to \ \ i t l idraw i t  f rom the class of accidents covered 
by the policy. Ibid. 

9. Same-Qucstiot~s f o r  Jtcru.--Where the evidence is  conflicting a s  to 
\\liether the plaintiff in an  action to recover for an  accidental injury 
011 his 11olicy of iliauranct~, or had forfeited his right under i t s  terms 
and couditiom, tlle mat ter  of such defense is a quest on for the jury. 
I bid. 

10. Ins twa~m?,  Life-Policu-Contracts-Procisions a s  to Disabilitu-Eci- 
demc-Questions for  Jztr]j.--A pruvision in a policy of life insurance 
waiving the  payment of plemiunls in  the event of l>ermanent and 
contiliuous disability to engage in any  occupation of tlle insured for  
remuneration or profit, and for tlie yearly payment of a certain per 
cent of the face value of the policy, etc., i s  not confined t o  the  ability 
of the insured to continue ill the occupation he had previously fol- 
lowed, but any other o r c u p t i o n  for  ~.emuneration or plofit; and 
n h e r e  the evidence is ccnflicting thereon, a question is  presented for  
the determination of the jury. Lee v. Itis. Co., 535. 

11. Sanzc-I?!str~~~ctio,~s.-In this case there was evidence lending to show 
that  tlie insured was a farmer ,  and had talien out a policy of life 
ilisulance wit11 a provision naiving the payment of premiums and  
providilig for a payment to him of a certain per cent of the face value 
of tllr policy ill the event he should become pelmanen:Iy and c ~n t inu -  
ously disabled to pursue m y  occupation for remunei~ation or  ~ ~ r o f i t ,  
and that  he had developed tuberculosis that  rendered him incapable 
of attending t o  his f a r m  or pursuing a n j  business occupation, though 
his son, to whom lie had turned over tlle complete malagement  of his 
f a rm,  would occasionally talk to h im about i t ,  and tha t  a t  t imes he  
would a t tend meetings of the board of directors of a bank, of which 
he was a member, and listen to the  discussion of business trans- 
actions before i t ,  for which there  was  a payment made of $2.00 for  
each meeting so attended, etc. :  He:d, in his action to recover under 
the  disability clause, the qu r s t io~ i  of the defendant 's  liability was  
properly submitted to  the  determination of the  j u r y ;  and held, fur-  
ther,  the charge of the court was  f ree  from reversible error,  under the  
facts of the  case. Ibid. 

12. Same.-A charge of the  court  to the jury will be presumed to have been 
understood in i t s  connected o r  related parts,  and will not be held for  
reversible er ror  if it thus  explains correctly the  law arising from 
proper evidence in  the case, though taken disconnectedly, i t  may be 
subject to criticism. Ibid. 
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17. Samc-l'i.i~rcipal a ~ d  Llyolt-Katific(~tio~t.-\\'liere the  olvner of tlrc 
~ ~ r e r n i s c s  corcjred by a policy of fire insurance has  therein p t ~ ~ t t ~ t c d  
the  interest  of the mortgagee ulitlrr the stantlard form of policy, \v i t l~-  
out  t h r  howlrc lge  of the  mortgagee, t h ~  rights of the: ~nor tgngce  11:tv- 
iny  bec .~~  :tcquiretl ~ui t le r  the  11o:iey itself :11i(1 it1 :~ccor~l:~lice with i t s  
terms, i t  is  not required tha t  he ratify the ac ts  of the  011-lirr in ortler 
for  him to recover upon the  policy, his r ight thereto existing untler 
the  contract  made for  his benefit ant1 in accoriialice \\-it11 i ts  tcsrms. 
As to t he  rights of the  original pm'titv? to rescind the contract without 
t he  conserit of t he  mortgagee, quere? 

18. Same-Waiuel-.-Where there is  a coinsurance clause ill a ~jolicy of fire 
insurance, making the  several insurnare  c c ~ n ~ ~ ~ n n i c s  ratably linhle ill 
the event of loss by fire, correspondence, a f t e r  thc  loss h a s  occurrrd, 
by the  attorney of the  mortgagee, whose rights a r e  covered hy the  
policy, a s  to releasing one of the  comlxinies from liability, in inadrer t -  
ence to th is  fea ture  of ratable liability, is  held not to he a \vaiver of 
t he  mortgagee's r ight to recover, under the  circumstances of this case. 
Ibid.  
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INSURASCB, FIRE. See Insuralicc~. 

INSURANCE, LIFE. See Insurance. 

IXTENT. See Mortgages, 1 ; Wills, 5, 6 ; Carriers, 16 ; S t a t u t ? ~ ,  10 ; Criminal 
Law, 20. 

INTEREST. See Insurance, 1 ; Evidence, 8 ; Principal and Surety, 8 ; Usury, 
2 ; Issues, 3. 

INTERSTATE CONMERCE COMMISSION. See Carriers, 3, 0 ; Itailroads, 1 ; 
Statutes, 3. 

INTOXICATIXG LIQUOR. See Constitutioiial La\v, 8. 
1. Intoxicating Liquor-Spirituous Liqt~or-Evidence.-Circumstantial evi- 

dence is sufiicient, upon the trial of two consolidated cases, to convict 
of unlawfully transyorti~ig intosicating liquor and driving a n  auto- 
mobile while under its influence. S. v, Bradsher, 447. 

2. Intoxicating Liquor-Spirituous Liquor-Testimonu of Purchaser-In- 
structions-Evidence.-Upon conflictiug evidence in this case a s  to 
the transportation and unlawful sale of intoxicating liquor, wherein 
the 1)urchaser of the liquor has testified against the defendant with- 
out evidence of any promise or agreement, or of facts from which the 
same may be inferred, an instruction held correct to that effect, and 
that the jury should take in consideration all the evidence in the case 
in reaching their verdict. S. v. Burke, 516. 

3. Same-Orders-Sale of Vehicle Used in Unlawful Transportation-Ap- 
peal and Error.-In this case an exception to the order of court 
directing the sale of defendant's automobile, used in the unlawful 
transportation of liquor, is not sustained, the order not appearing of 
record in the appealed case, and the verdict upon the evidence sus- 
taining an order of this character. Ibid. 

4. Intoxicating Liquor-Spirituous Liq~~or-Statutes-Pedt:ral Lato.-The 
State has the power, through legislation, to further regulate and con- 
trol the manufacture, sale, etc., of intoxicating liquor beyond the 
restrictions contained in a Federal statute upon the subject, the latter 
prevailing in interstate regulations in case of conflict; and the State 
statute may consistently give further effect or efficiency to the Federal 
statute upon the subject a s  it  relates to State regulation. S. v. Ham- 
mond, 602. 

5. Same-Possession-Prima Facie Case.-Chapter 1, Laws 1923, generally 
known a s  the Turlington Act, with certain reservation3 as  to  existing 
State laws, establishes the rule now prevailing on the subject of pro- 
hibition, and it  applies to the extent that it  is inconsistent with for- 
mer legislation, and is in conformity with valid Federal statutes on 
the subject where interstate regulation is concerned. Ibid. 

6. S a m e T u r l i n g t o n  Act.-Under the provisions of the 'Turlington Act 
(sec. 2 ) ,  i t  is made unlawful to manufacture, sell, bs rter, transport 
or possess intoxicating liquor, except as  therein authorized; these 
provisions to be liberally construed to prevent the use of such liquor 
a s  a beverage; and the possession of such liquor is made prima facie 
evidence of the violation of the law, but allowing the possession 
thereof for the personal consumption of the owner and bona fide 
guests, etc.: Held, the possession of a large quantity of whiskey in 
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INTOXICATING LIQUOR-Continued. 
the home of the defendant raised the prima facie case of her guilt, 
permitting the inference from the method of its being bottled, etc., 
that i t  was for the purpose of a n  unlawful sale, or that  i t  had been 
received for unlawful purposes, defendant's motion a s  of nonsuit 
thereon was properly denied. Ibid. 

7. Intoxicating Liquor - Spirituous Liquor - Statutes-Turlington Act- 
Po8sesswn.-Evidence tending'to show that the defendant had intoxi- 
cating liquor in his possession before the efficacy of the Turlington 
Act is not a defense, under the provisions of this act, for the defend- 
ant's possession a year thereafter, upon the trial for violating the 
prohibition law. S. v. Knight, 630. 

INVESTMENT. See Mortgages, 8 ;  Banks and Banking, 7. 

ISSUES. See Injunction, 1 ;  Usury, 3 ;  Husband and Wife, 4 ;  Insurance, 6 ;  
Trespass, 2 ;  Pleadings, 4, 8 ;  Judgments, 8. 

1. Issues-Admissions-Appeal. and Error.- Where an issue has been 
answered with the consent of the parties to the action, one of them 
may not urge for error a position that is contradictory to the issue 
thus answered. Bank v. Howard, 544. 

2. Same-Burden of Proof.-Where there is evidence that a note sued on 
was affected by an infirmity that would vitiate it ,  the burden of 
proof is on one claiming to be a holder in due course without notice, 
to establish his position before the jury by the greater weight of 
evidence. C. S., 3040. Ib id .  

3. Same - Banks and Banking - Oncers-Interest.-Where the discount 
committee of a bank accepts and discounts a note a t  the request of 
its officer and member thereof, and the officer is interested therein, 
the principle of imputed knowledge of the officer of the infirmity of 
the instrument that would vitiate the note does not apply; and upon 
conflicting evidence, the issue so raised is for the jury to determine, 
under proper instructions of the judge. Zbid. 

4. Issues-Receiving.-Where a quantity of liquor is found in the posses- 
sion of defendant, sufficient to raise a prima facie case of her wilt 
of having unlawfully received it  in violation of our statutes, the 
prima facie case so established may be rehutted hy her showing that 
her ~ossesqion was lawful under the statutory qualification, the bur- 
den remaining with the State to show guilt beyond a reasonable 
doubt. S. v. Hammond, 603. 

JUDGES. See Appeal and Error, 11, 26, 27; Pleadings, 6. 

JUDGMENTS. See Principal and Surety, 3 ;  New Trials, 1 ; Verdict, 1 ;  
Estates, 7, 9 ;  Watcrs, 4 ;  hlortgages, 6 ;  Appeal and Error, 14, 15; Cer- 
tiornri, 2 ;  Husband and Wife, 2 ;  Corporations, 5 ;  Criminal La\\-, 12 ;  
Pleadings, 6 : Carriers, 17 ; Courts, 8. 

1. Judgmcnts - Motion to Set Aside - Court8 - Jurisdiction-Consent.- 
While ordinarily the judge may not hcar a motion to set aside a 
judgment outside of the county wherein the action was brought, this 
may be done by him with the consent of the parties. Cfaster v .  
Thomas, 346. 
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JUDGMENTS-Continued. 
2. Bame-Appeal a n d  Error-Findings of Fact.-On appeal, the  findings 

of fac t  by t h e  Superior Court judge on a motion to f!et aside a judg- 
ment by default, the  findings of the  Superior Court judge upon sup- 
porting evidence a r e  conclusive. Ibid. 

3. Bame-fltatutes-Excusable Neglect.-Where i t  appea.rs, upon defend- 
ant 's  motion to set  aside a judgment by default  (C. %, 600), t ha t  the  
same  was  regularly colendared for trial, the  defendant had notice 
thereof and was  afforded ful l  opportunity to file his answer,  but t h a t  
his attorney had failed to do so, and tha t  the judgment was  accord- 
ingly rendered, he has  not shown such excusable neglect a s  mill enti t le 
him to have the  judgment set  aside on his motion, under the pro- 
visions of the  statute.  Ibid. 

4. Judgments-Verdict-Appeal and  Error.--A judgment upon the verdict 
of the  jury upon issues raised by the pleadings, which a re  not deter- 
minative of the  controversy between the parties, is  erroneously en- 
tered. Bank  v. Broom Co., 508. 

5. flame-Bills a n d  Sotes-Uortgage8.-A bank sued upon a note i t  had 
received for borrowed money secured with a chattel  mortgage given 
to the maker  by another a s  collateral. and one of the defendants 
pleaded and offered evidence tehding to show that  he was  an  innocent 
purchaser of the  mortgaged property : Held, a verdict in favor of plain- 
tiff bank on the issues of the indebtedncm of i t s  bor~o\ver ,  tlie value 
of the mortgaged property, and whether the  plaintift' was a holder of 
the chattel  mortgage in due course, was insufficient to sustain the  
judgment in plaintiff's favor. I bid 

6. Same-Inst~.uctions-Directilay Verdict.-Where a bank, i n  i t s  action 
against  the maker of a note, seeks to have the property described in 
a chattel  mortgage made by another antl received by i t  a s  co:lateral, 
sold, and the  proceeds applied to the payment of i t s  note, arid one of 
the defendants in possession pleads and offers evidence to show t h : ~ t  
he is the owner of the property by purchase, i t  is  reversible error for 
the trial  judge to instruct the  jury that ,  upon the evidence, if be- 
lieved, the bank was  the holder of the mortgage in due course, when 
i t  i s  conflicting a s  to whether the  bank acquired the  mortgage before 
i t  was  due. Ibid. 

7. Judgments - Ecidenre - Motions to Set  Aside - Diso'ction of Court- 
Wills-Caccat.--A motion to sc't aside a verdict a s  b'?ing against the 
weight of the evidence, and the ronseqnent granting of a nv\v trial  
upon the  issue of derinavit 2;ol non ,  i s  within the  sound discrction of 
the trial  judge. I n  r e  It'cstfeldt, 702. 

8. Jztdgments-Issues-Vm.dict.-In th is  casc, I~cltl, an  ans\ver to thc issur. 
raised by the pleadings, upon the evidence, under pro:)er instructions, 
making the defendant liable under a sprcial contract a s  insurclr, was 
not inconsistent with the verdict in defendant's favor upon tlie issur 
a s  to the defendant's nrgligence a s  \varehousrmnn or hnilcv, a1111 
defendant's exception that  a judgment could not be rendered thereon 
is  untenable. Rams 2;. Coehran, '732. 

9. Judgmrnts-Xotions to Set 3aidc-Irregular J ~ ~ d ! ~ m o t t s - P l e n t l i ~ ~ g ~ . -  
A jutlglnt~nt by tlrfault antl inquiry ellteretl in p la in t i f t"~ favor for the  
want of an  answer af ter  the returu day of tlie summons, without more, 
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is  an irregular judgment, not rendered in the due course and practice 
of the courts, and the remedy of defendant is by motion to set i t  
aside, made in the original action. Duffer v. Brunson, 789. 

10. Same-Meritorious Defense.-The movant, to set aside an irregular 
judgment, must show he has a meritorious defense, a s  well as  that  
he has acted with reasonable promptness. Ibid. 

11. Same-Orders-Appeal and Error.-The finding by the trial.court,  on 
defendant's motion to set aside an irregular judgment, that he had 
shown a meritorious defense in one involving a question of mixed law 
and fact, will be overruled on appeal when there is no evidence to 
support the finding, it  being required that the defendant set forth 
facts showing prima facie a valid defense, to be passed upon by the 
court. Ibid. 

JURISDICTION. See Removal of Causes, 1 ;  Judgment, 1 ;  Courts, 3, 5,  6 ,  7, 
10, 13 ; Administration, 1, 3 ; Actions, 6 ; Criminal Law, 7 ; Pleadings, 6 ; 
Wills, 17. 

JUROR. See Jury. 

JURY. See Courts, 2 ;  Husband and Wife, 4. 
1. Jurors-Cha1let~ges.-The statutory conditions upon which a juror may 

be challenged and stood aside for cause are  cumulative to that of the 
common-law disqualification a s  to the juror's interest in the result of 
the action; and thereunder a juror who is a member of a growers 
association, a party to the action, may be challenged for cause therein. 
Peanut Growers Assn. v. Bobbitt, 335. 

2. Same-Waiver.-A party to an action is entitled to set aside a juror 
for cause shown, and in so doing he cannot be held to have waived 
this right by having previously refused the offer of the adversary 
party to agree that he should not act as  a juror. Ibid. 

JUSTICES' COURTS. 
Justices' Courts-Appeal-Trzal U e  Soco-Superior Courts-Pendencu of 

Action-Appeals from a justice's court are tried de noco in the Supe- 
rior Court;  and where an appeal has thus been taken and consolidated 
with another action brought originally in the Superior Court, in both 
of nhich infancy is pleaded to avoid a contract for goods sold and 
delivered, and damages as  a counterclaim for the breach of narranty 
in the sale of a mule, by not submitting an issue as to the damages 
for the breach of warranty set up before the justice of the peace, the 
counterclaim in that actiou is deemed to have been abandoned, and 
the riglit of the party plaintiff' in the former action and the defendant 
in the latter is taken as  naived when objection has not been aptly 
taken in time. Hight v. Harris,  329. 

JUSTICES O F  THE PEACE. See Criminal Lam, 7 ;  Courts, 11, 13. 

KNOWLEDGE. Src Statutes, 4. 

LACHES. See Appeal and Error, 1, 26, 27 ; Carriers, 17. 

IAND. See RIortgages, 9. 
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LANDLORD AND TENANT. See Liens, 3. 
Landlord and Tenant-Liens-Statute8-Burden of Proof.-The burden 

of proof is on the landlord to show that he has acquired a statutory 
landlord's lien on the crop of his tenant, in an action against the ten- 
ant  to recover for goods sold and delivered. Adams v. Caudle, 185. 

LAPSE. See Wills, 1. 

LARCENY. See Courts, 1 ;  Criminal Law, 2 ;  Insurance, 1. 

LAWS. See Courts, 2 ;  Bills and Notes, 15. 

LEASES. See Assignments, 2 ; Estates, 8. 

LEGACIES. See Wills, 1, 14. 

LETTERS. See Administration, 1, 3. 

LIABILITY. See Municipal Corporations, 1 ; Principal and Surety, 2 ; Banks 
and Banking, 3. 

LICENSES. See Attorneys a t  Law, 1. 

LIENS. See Taxation, 1 ; Estates, 7, 10 ; Assignments, 1 ; Landlord and Ten- 
ant, 1; Vendor and Purchaser, 1. 

1. Liens-Statutes-Subcontractors-~3Iaterial-Prepayment by O ~ n e r  to 
Contractor.-The liens given the furnisher of materia on the building 
of the owner to the contractor, etc., are  strictly statutory, and no lien 
can be acquired therefor unless notice has been given, a s  the statute 
requires, while the owner still owes the contractor a 'c~alance upon the 
contract, to be prorated among those who have a like claim; nor is 
it  contemplated or provided by the statute that this will be altered 
by reason of the owner paying the contractor by agreenent in advance 
of his work. C. S., 2438. Rose v. Davis, 355. 

2. Same-Xarried Tl'omew-Husband and Wife.-The liens given to those 
furnishing material to the contractor and used in the construction of 
houses against the owner are  now applicable to married women. 
I bid. 

3. Liens-Landlord and Tettant-Evidence-R~srden of Proof-Paument.- 
Evidence in this case that  the plaintiff had received certain cotton 
from the cropper is competent upon the question as to whether he 
was a purchaser of defendant of the lands, or ~5hether it  was intended 
only as  a payment of rent by the one in possession as  defendant's ten- 
ant. Wheless v.  Edwards, 457. 

LIhIITATIOX O F  ACTIOSS. See Alunicipal Corporationri, '7 ; War, 1 : 
Divorce, 1. 

1. Limitations of Actio?le-Actions-P~.incipal and Agent.--The burden of 
proof is on the plaintiff to show that his cause of action is not barred 
by the statute of limitations when the clefendant sets up this plea as  
a bar thereto; and where a principal has been sued, and after the 
statute has run against his agent, the plea of the statute is available 
to the latter. Jackson 2;. Harvester Co., 275. 

2. Limitation of Actions-Vutual Accounts-Dil-ecti,~g Verdict-Ecidence. 
To bar an action to recover for goods sold and delivered under the 
provisions of C. S., 421, the two accounts must be mutual or recip- 
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LIMITATION O F  ACTIONS-Continued. 
rocal, open or  continuous, and current,  o r  no time limit fixed by 
agreement, espress or  implied, with the balance to be determined by 
a n  adjustment of credit and  debi t ;  and  when there i s  conflicting evi- 
dence a s  to whether the i tem sued on was  so related to  other items 
upon which the defendant relied, i t  i s  reversible er ror  for the judge 
to direct a verdict thereon if the  jury believe the evidence. McKinnie 
v. Wester, 514. 

LINEMEN. See Insurance, 15. 

LIVESTOCK. See Carriers, 5. 

LOCAL LAWS. See Roads and Highways, 1. 

MALICE. See Criminal Law, 14. 

MALICIOUS PROSECUTION. See Criminal Law, 9. 

MAiSDAhIUS. See Highways, 1 ; Elections, 4 ; Injunctions, 2 ; Roads and 
Highways, 3 ;  Taxation, 8. 

NANSLAUGHTER. See Homicide, 1, 4, 7 ;  Criminal Law, 18. 

hIARRIAGE. See Estates,  1. 
_lfarriage-Dicorce-Alimonf/ IVzthout Divorce-8tatlrtes.-In the wife's 

application for alimony without divorce (C. S., 1667, and amendments 
there to) ,  i t  i s  not required tha t  the  judge hearing the  mat ter  shall 
find the  facts a s  a basis for  his judgment, a s  in proceedings for  
alimony pendente lite ( C .  S., 1666), though i t  i s  necessary tha t  she 
allege sufficient fac ts  to constitute a good cause of action thereunder. 
Semble, the  better practice i s  for  the court  to find the  facts when the  
same a r e  in dispute, a s  was done in this case. Price c. Price, 640. 

MARRIED TT'OMES. See Liens, 2. 

MASTER AN11 SERVANT. See Employer and Employee, 1, 2, 3, 9 ;  Evi- 
dence, 10. 

Vas te r  czl~d Sercant -Enzplo?/er and Emplouee - Segligence - IZts Ipsa  
Loquitur-Ezidence - Konsuit - Questions f o ~ .  JUT!/.-Upon a motion 
a s  of nonsuit, considering the eridence in the light most favorable to 
the plaintiff : Held, evidence tending to show tha t  the  plaintiff, in the 
course of his employment. had his hand injured by the slipping of 
the mechanism of a jack, operated 1 1 ~  other emplo~ees .  while raising 
a donkeg engine, which had heel1 derailed, upon the track, requiring 
undcr the principle of res ipsn lic/!tifur t ha t  the cause be enbmitted to 
the jury, a motion to nonsuit was properly ooerrnled. Corbitt u. 
I~o! io . -Fc rq~ t so~~  Co.. 565. 

JIATERIAI.. See Liens. 1. 

RIBTHEJI. See Criminal Tan-, 14. 

MEASURE O F  DAMAGES. See Eml~loyer  and Employee, 8 ;  Condemnation, 
3 ;  Statutes,  9. 

MECHANIC'S J J E N .  See Estates. 10. 

MEhIORANnA. See Criminal Law. 13. 
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MENTAL ANGUISH. See Telegraphs, 1. 

MENTAL CAPACITY. See Wills, 13. 

MERGER. See Mortgages, 1 ; Carriers, 15. 

MERITORIOUS DEFENSE. See Pleadings, 7 ; Judgments, 10. 

MINORS. See Courts, 8. 

MISTAKE. See Elections, 2. 

MONEY. See Trusts, 1 ;  Roads and Highways, 5 ;  Estates, 1'0. 

MORTGAGES. See Dower, 1 ; Judgments, 5 ; Assignments, 1 ; Carriers, 17 ; 
Estates, 3 ; Principal and Agent, 4 ; Injunction, 3 ; Parties, 1 ; Insurance, 
16. 

1. Mortgages-Title-Merger-Presumptioizs--Intenton of Parties.-While 
ordinarily when the mortgagee of lands afterwards acquires the 
mortgagor's equity of redemption, the lesser interest merges into 
the greater, and he becomes the owner of the full title, this result will 
not follow when the merger would be inimical to the interest of the 
owner, or would prevent his setting up the mortgage to defeat a n  
intermediate title, such as  a -subsequent lien or a second mortgage, 
unless the parties otherwise intended, which will not be presented 
contrary to the apparent interest of the parties. Fhrniture Go. a. 
Potter, 145. 

2. Same-Instructions-Evidence-Appeal and Error.-Where the mort- 
gagee of lands has later acquired the mortgagor's equity of redemp- 
tion, and there is evidence that it  was not the intention of the parties 
to effect a merger to defeat his rights against a junior mortgage it  is 
reversible error for the trial judge to instruct the jury I:O the contrary. 
Ibid. 

3. Mortgages-Wills-Estates-Remainders-Egu-eeds and Convey- 
ances-Registration-Injunction.-A wife joined in :r mortgage of 
her husband on two tracts of his land, and thereafter comeyed to a 
purchaser in fee simple with the usual warranty of title, tract No. 2, 
both duly registered, and subsequently died devising tract Xo. 2 ,  to 
his wife for life and a portion thereof to his nephew, and the other 
portion to his son, the \!ill having been probated after the deed to the 
purchaser of tract No. 2 had been duly registered, and thereafter the 
mortgagee proceeded to foreclose under the power 3f sale in his 
mortgage. In  proceedings by the administratrix to enjoin the sale: 
Held, the equity of the mor tga~ee  in tract No. 2 was s ~ p e r i o r  to that 
of the life estate of the widow and of the remaindermen, with the 
right of the latter three to redeem the land by payin&: the mortgage 
debt. Brown, v. J e n n i n g s ,  153. 

4. Same-Exonoration,-Held, under the facts in this case, the equities of 
the widow and remaindermen under the will were equa,, neither being 
entitled to exoneration against the others. Ibid. 

5.  Same-Deeds and Conceyances-Purchasers.-Where lands devised by 
the husband to his widow for life with remainder over have been 
mortgaged with the joinder of the wife during his lifetime, and also 
conveyed thereafter to a purchaser in fee simple by deed duly 
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recorded before the probate of his will has  been made: Held, the 
purchaser had a superior equity to  that of the life tenant and re- 
maindermen under the will. Ibid. 

6. Same-PartiesLJudg7nents.-In a suit to enjoin the foreclosure of a 
mortgage made by the deceased during his life brought by his 
administratrix after his death involving certain equities of his widow 
a s  a life tenant and the remaindermen claiming under his will: 
Held, it  was necessary to make those claiming under the will parties 
to the action in order to bind them by the decree of the court. Ibid. 

7. Mortgages-Deeds i n  Trust-Polcer of Sale.-The power of sale con- 
tained in a mortgage is the contract of the parties, and must be 
strictly followed by the mortgagee to be a valid execution of the 
power. Ibid. 

8. Mortgages-Sales-Equities-Estates - Contingent Interests - Invest- 
rne?~ts--Pa2/ment Into Court.-Where the owner of lands has mort- 
gaged the same during his life as  tracts numbered 1 and 2,  and has 
later conveyed tract No. 2 to  a purchaser in fee simple, and has 
devised tract No. 1 for life \\it11 remainder over: Held, the mortgagee 
should hold the proceeds of the sale after the satisfaction of his 
mortgage for the life tenant and remaindermeti, who may determine 
TT hether the surplus be invested in accordance \\it11 their equities, or 
the interest of the life tenant be paid in cash under the provisions 
of the statute. C .  S ,  1791, or the mortgagee may relieve himself of 
liability by ~ a y i n g  the fund into court. C. S . 2392. Ibid.  

9. ~~ortgagcs-~SuTes-Desc1'iptio~& of Land-Sotice-Statutes-Deeds atzd 
Conrcyances.-Advertisements for the sale of land under foreclosure 
of mortgage or deed of trust are required by our statute (C. S ,  
2RSS) to tlmcribc the lands "substanttally" as  in the conveyance 
thereof; and nhile it  may be more advisable to gire the exact descrip- 
tion, the deed made in pursuance thereof is not necessarily void for 
lack of such descriljtion, as  \\here the land is designated as  a wcll- 
knonn and certain tract, or place of business, or manufacturing plant, 
with reference to the book in the office of the register of deeds \\here 
the dcscri~t ion is given, with number of page, etc., for a more particu- 
lar description, it  is a sufficient description of the land and nil1 convep 
thc title if tlit, notice of siicl~ ha.; Iwen pul,lished ill ncmrdnnc~ v i th  
the terms of mortgage or deed in trust. Uolrglns v. Xhodcs, 5%). 

10. ~11ortynqes-rot cclonurc-Sale-Z'ostiw of Soticc-Prcsttmption-Pur- 
cltaser-Deeds a t ~ d  Conzcua?~ces -Where the mortg:ljicc or trustee in 
a deed of trust hns 11ostet1 iiot~cc of forcclosurc calc in conformity 
nit11 the po\lr,r caontainrd in the instrument, and according to law, 
:nld hns sold the lands therein tleccr~bcd a t  tlic courthouse door of 
the county in conformity nit11 the 11rovi~ions thcrcof, in the absence 
of notice or knowledge to tlie contrary, he has a right to assume 
that  the notices remained posted continuously during the required 
period, and not111ng rlse appcarins, thc snlr :~nd  the deed accordingly 
made \\ill not be declared invalid against the rights of the purchaser 
a t  the foreclosure sale. Carson v. Fleming, 600. 

MOTIONS. See Appeal and Error, 7, 10;  Judgments, 1, 7, 9 ;  New Trials, 2 ;  
Actions, 9 ;  Criminal Law, 12. 
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MUNICIPAL CORPORATIONS. See Counties, 1 ; Trespass, 1 ; Contracts, 6 ; 
Taxation, 6, 8. 

1. Municipal Corporations-Cities and Tomns-Diversion of Funds-Rail- 
roads-Irndividual Liability.-The action of the governing body of a n  
incorporated town in taking money from its treasury for the payment 
of lands for a right of way of a proposed railroad a s  an inducement 
for it  to make the town one of its termini, without 1eg:islative sanction 
or a vote of its citizens, is an unlawful appropriation of the town's 
funds, in the nature of a trespass, for which the individual members 
may be held personally liable in a proper action. Brozcn v. Wallzer, 
52. 

2. Same-Limitation8 of Actions-Appeal an,d Error.-And where, in such 
instances, the railroad company, through its agents, have participated 
in this manner in tlie unlawful al~propriation of tlie town's funds, 
and the railroad accordingly has thereafter been built and is operat- 
ing over the right of n a y  thus acquired, the mere fact that  the 
trial court has dismissed the action as  to the membevs of the munici- 
pal board participating in tlie commission of tlie \rrcngful act,  under 
the plea of the statute of limitations, C .  S., 443 ( I ) ,  the correctness 
of this ruling not being appealed from, will not likewise or necessarily 
bar the action against the railroad company, under the same plea, 
under an alleged privity between them. Ibid. 

3. Same-Torts-Where, in riolation of duty, the municipal autliorities of 
a to\rn have wrongfully diverted its funds, without consideration 
moving to the town, by aiding in tlie building of a railroad, such 
breach of duty by the municipal authorities is a tor):, for nliicli any 
and all the participants, both the niunicsipnl autliorities and the rail- 
road participating therein receiving the benefits tllt'refrom, m:ly be 
held jointly and severally liable. loid. 

4. Same-Tt~xpass.-The statute of limitations, C. S., 413 ( I ) ,  is propr'rly 
restricted to unla\rful acts done by a public officer, untler color of his 
otfice, to tlie person and l ) r o ~ ~ c r t y  of another, by rjolence of force, 
direct or iinputcci, and does not.al~l)ly to a brcrich of ofiicial duty 
in reference to tlie otficials of a to\rii as eml)loyces tliei.cof, in wrong- 
fully diverting the funds of thc. to\rn to a rnilrc8:ld coni11any in 
acquiring a right of way for it. lbid. 

5. Hunicipal Corporation-Cities and  r l lo l (ws- -S t~~~~t  Imp, oc3cmcwts--Stat- 
tbtes-Asscss?nci~ts-Soficc.-\Vllc.le a city l m  1 ~ ~ ~ 1 1  e~ljoinctl in nn 
fiction from enforcing an asscssmcnt :ru:~inst a l ~ n t t i l ~ g  11rolwrty of 
the owner for s t rc~ ' t  i~nl~rovcn~clits,  ul~tler a st:ltntc l~roritling for 
notice mid riglit of nl)l~c;il from tho c.ornnlissioncw to the Snlrerior 
Court, any furtlit'r 111~owc~lil1i.s :IS to t l ~ r  :rssc~ssniolltr; \ritllout giving 
the owner the statutory notic8e tlclrircs liim of his statutory right, 
and is void; and tlic fact that thc notic,? given n'ns rentlcrc~d in- 
eff-ctnal by tlic injunctiol~ t l ~ ~ r s  11ot rolicw' tlic c4ty of its st:ltutory 
obligation to give tlie notice nftcr tho i~ijunction has 1 ) ( ~ 1 i  ni:idc 
inol)eratirc~ in tht' tlnci cml,srs ant1 prnc,lic-c. of tllc~ r )nr t s .  I < .  I?, v, 
Sanford, 218. 

8 .  31 uiiicipal Corporatiotts-Stt'eets-Impro2'm~?zt 8-.l swssmolt 8-Inter- 
scc-fi~~g Gti'ccts-Sl~rt~itcs,-JYlic'rc rnilrond 1)ropcWy in n city lies 
along an unimprored strcct, but nbuts upon an improvctl strcct that 
runs tlirougli tlie unimpro\wI one, the o\rner is ord~narily linblc to 
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AIURIIEIt. See Homicide, 1. 4, 3, 7 

NECESSARY PAItTIISS. Scc Removal of ('auscs, 1. 

XEW T1IIAI.S. Sce Instructions, 1 : Al111c:11 aud Error ,  10, 2G, 27. 

NONRESIDEKTS. See Wills, 3 :  Dceds and Conrepnuces, 6. 

NONSUIT. See Contracts, 3 ;  Criminal I,:t\v, 1. 5 : Carriers. 7. 11. 14. 19 : 
Employer and Employee, 2, 9 ;  Telegrnl~hs,  1 ;  Evidence, 1, 6. 10. 11;  
Witnesses, 5 ;  Master arid Servant,  1 ;  Wills, 11 : Appeal and Error ,  15. 

NOTICE. See Municipal Corporations, 3 ;  Taxation,  3, S ;  IMls and Sotes ,  
2, 0, 10, 17;  Dceds and Conveyances, 4, 7 :  AIorteages, 9, 10:  Carriers,  
13;  Banks  and Banking, 11. 

OBJECTIONS AND EXCEPTIONS. See Appeal and Error ,  3, S, 13, 17, 18, 
20, 22, 23, 24;  Instructions,  2, 7 ;  Contracts, 11. 

OFFICERS.  See Constitutional Law, 5 ;  Issues, 3 ;  Banks  and Ranking, 5. 

OFFICIAL BONDS. See Principal and  Surety, 1. 

OFFSETS.  See Condemnation, 2. 

OPINION EVIDENCE. See Statutes.  7 
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OPIKIOKS. See Alq)c:~l and ICrror, 5 ; Evidence, 2. 

ORDERS. See Courts, 5 ;  Husband and Wife, 2 ;  1ntosica:ing Liquor, 3 ;  
Judgments, 11. 

ORDER NOTIFY. See Carriers, 1. 

ORDINAKCES. See Sunday, 1. 

PAROL EVIDENCE. See Contracts, 9 ;  Deeds and Conveyances, 3. 

PARTIES.  See Mortgages, 1, 6 ;  Appeal and Error ,  7 ;  Banks and Banking, 
2 ;  Actions, 3, 9 ;  Wills, 11, 15. 

1. Parties-Equity-Statutes - Actions - Cloud o n  Ti t le  - Xortgages - 
Deeds attd Cof~veyanccs-11-arrat1tjl.-Where tlle owner of lands in  
possession thereof or  entitled thereto brings his act  on claiming a s  
such o\vner to reniore a s  n cloud upon his t i t le the lit'n of one claim- 
ing under his mortgage, and pcnde)~tc  litc has  conveyed the  land to 
another with full lvarranty deed, he m:iy continue to prosecute his 
sui t  against  the  mortgagee ils to the title, being :I real llnrty in 
interest ,  C. S., 446, without claim of the right to the ~~ossess ion  under 
the provisions of the s ta tu te  of 1593, C:. S., 1743: aud where issue 
has  been joined, he  may, if successful, recover his ccsts. Plotkin u.  
B a n k ,  711. 

PARTITION. See Estates,  5. 
1. Partition-Title-Chain o f  Title-Euido~ce-Statutes--1ttsff.uctiot~s - 

Bppeal and Enor.-Where proceedings for partition c f  lands covered 
by a nonnavigable s t ream of water have beeu made under the pro- 
visions of ch., 85, Revised Sta tutes  of 1537, before amended, and 
applicable a t  the time, i t  was by the terms of the  s ta tu te  binding 
upon the parties, and \ \here  a party litigant has  shown the land to 
have been embraced under the partition l)roceedings, i t  i s  t w o r  
for the  trial  court to hold or  instruct tlle jury that  the pnitition 
proceedings could not be considered a s  a link in the chain of claim- 
ant 's  t i t le unless the court  had confirmed the report  of the commis- 
sioners, or  the parties to these proceedings lind conjirnwd tlirm by 
their  subsequent conduct that  would amount to their  ratification. 
Pozcer Co. 2;. Taylor,  331. 

PARTNERSHIP.  See Banks and  Banking, 6, 7 ; Corporations. 6. 

PASSENGER. See Carriers,  20. 

PAYMENT. See Mortgages, S ;  Liens, 3 ;  Banks and Bankin::, 8. 

PEDDLERS. See Taxation, S. 

PENALTY. See Principal and Surety,  2. 

PENDENCY O F  ACTION. See Actions, 2 ; Justices' Courts, I .  

PENDENTE LITE.  See Divorce, 2. 

PERCOLATING WATERS. See Waters,  1. 

PETITION. See Appeal and Error ,  2. 

PHOTOGRAPHS. See Homicide, 3 ; Evidence, 9. 

PLACE. See Employer and Employee, 2 ;  Carriers, 20;  Evidence, 10. 
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PLEAL)ISGS. Sec Telejiral~lis, 2 ; Courts, j, 12, 14 : Tnxat io i~ .  T ; Ii:viclelicc, 
5 ; Ilijurictiolis, 6 ; Judgments,  9. 

1. Plcczdi~lys-.l~~~i~~rfltt~c~its-C'o~irts-L)iso'ctioti-l'c~~do~~ atld Piirc.l~aset.- 
T i ~ a r t - a t ~ t ! ~ - ~ t c ~ t ~ i t ~ ~ ~ ~ - \ \ ~ l ~ c r c  the l~laintiff seeks to recovcr damages 
upon the  allegations t h a t  defendant falsely and  kno\vingly iuduc'ed h im 
to ~ )u rc . l~ase  ail automobile ulrou f :~ lsc  represelitntiolis, i t  is  \vitliin the  
sound discretion of tlie t r ia l  judge to permit  a n  amendment allegilig 
a ~ v a r r a n t y ,  in addit ion to tlie allegations in the  origiual coi~il)laiut ; 
ant1 whc~rc th r  s ta tu te  of limitntions has  not r1111 a s  to the la t te r ,  
the  amendment canuot be construed to  have a different result. 
C.  S., 347. Tl3ggins v. 3Iotor Co., 316. 

2. Sa??~c-Co)ltracts - Il 'at ' rai~ty - I n m a t e r i a l  dllcgatio?zs. - \There the  
original coml)laint has  alleged fac ts  sufficient to  constitute a n.arranty 
11y tlefr11d:lnt of a n  automobile which the  la t te r  hat1 sold and delircrctl 
to liiui, the  s~cc i f i c  allcpatioli of warranty  becomes immaterial ,  and  
i t  i s  I\-ithin the  sound discretion of the tr ial  judge to  allo\v the  corn- 
11lai11t to be amendcd so a s  to  allege a \varranty. ('. S.. 637, 547. 
Ibitl. 

3. S a m - E l c c ? i o ~  of Hc??~cdics.-Where thc  complaint sufficiently alleges 
t ha t  the plaintiff was  induced to purchase a n  autoinobilc by tlie false 
r c l ~ r c s c ~ ~ t a t i o n  of the  o\vner a s  to i ts  condition, hc. m:~y  rt5c.orer ulmn 
a 11-nrranty \\.ithout the  use of the  particular ~vortl .  ant1 ol)jcc.tioli 
t ha t  11e had  been put to an  election of remedies caullot bc sustained. 
Ibid.  

4. Plctrditf~~s-Issrrc.s-I?~stt~ztcfiu~t.s-.-~p[ienl and EI~I~OI~.-ISSIIW not raised 
by the  pleadings should riot be subniitted to tlir jury. I ~ u t  if the 
issuc is  submitted,  reversible er ror  in thcs instl'uctions thereon will 
\varrant a new trial .  B a l k  I:. Broom Co., 508. 

5. I'lcadi+~(ls-L)cn~fct~rct~.-Wl~c~rc~ a complaiut liberally co l i s t rn~d  alleges 
fac ts  sufficient to constitutcx a cause of action in any phase o r  aspect, 
i t  is  good against  a demurrer thereto. l ' o ~  z'. FOU. 515. 

6.  Plcudi~lgs-J~id!~mei~t h ! ~  Dcfnrrlt-Clerks of Coic1.t-Jttd(jc-I)cfnu2t 
(cut1 I?~qrtir?/-Jltristlictio+i.-('lia~~ter 304, Public. I.a\vs of 1919 a ~ i d  
ch.. 92, Public Laws, E x t r a  Session, 1921, in regard to pleadings, etc., 
hcfore tlie clerk of the Sulxr ior  Court  (lo not in all instances depr i re  
the Sul~er ior  Court judge of his jnrisdiction to enter jutlgment by 
tlef:uilt final, or default  nut1 inquiry in proper instnnws. and wlirrc 
the clcrk has  failed to m t c r  a judgment by default  nut1 iuquiry by 
default  of a n  answer wlirn the s ta tu te  so provides, but transfers t he  
cause to the  civil issue docket, i t  is  not er ror  for  the  t r ia l  judge. 
a f t e r  the  lapse of several terms, and the  ansn-er having long siuce 
becn due, to proceed \\it11 the  inquiry before the jury on the  issue 
of damages, and when accordingly the jury has  assessed the  damages,  
his action in refusing to sign judgment thereon on defendant 's  motion 
a s  a ma t t e r  of law a s  not being in accordance with t he  due course 
and  practice of the  courts,  i s  reversible error.  Hi l l  c. Hotel Co., 586. 

7. Same-lieritorious Defense.-Upon defendant 's  motion to set  aside a 
judgment for  excusable neglect, i t  i s  necessary for  h im to also show 
a meritorious defense. I b i d .  

8. Pleadings-Issues-Appeal and  Error.-Where t h e  purchaser of a car- 
load of potatoes only alleges damages against  the  seller, due to t he  
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bad contlition of tlic l~ota toes ,  i t  may not I)e successfully contended 
by the  plaintiE tha t  lir. had  I~ccri t l e l~ r i~c t l .  o11 thc trinl, of his ~ ~ o s i t i o n  
a s  to grade,  etc.. by the  subniission of the issuo  loli lie raised by the  
plcadii~gs.  1'1'odrtce Co. c. IITill;i~lso)i, 642. 

9. I'lcndi,lgs-l)cn~ri~.~,cr-I*'raritl.-\Ylir,rc the conll~l;ri~rt gsileri~lly :~ l l rg t~s  
a fraudulent inttlut on the  l lart  of railroad corl)oratiolis in acquiring 
and al)sorbi~ig their  colnicvYi~lp lilies u n ~ l e r  s ta tu tory  authority,  tund 
fro111 i t s  otlic>r :tllcgntiolis i t  a1111eurs t l i :~t  tlie consolicl:rtio~l  IS l a w  
fully t~ff'c~ctc~l. tloinurrc~r t l i t~rcto tloca not irtluiit tlic f r i~u i l  ~ a g u c l y  
i~llegc~tl, i t  I ) c i ~ ~ g  rocinired that  the p:irtic.ulnritit~s of the  f r a u d  reliccl 
ul)ou be suffirie~itly statetl in the  coruplnint. J l n ~ r ~ f i ~ y j  1 ' .  IS. R., 648. 

PLE.\S. Scc Tr ia l  1)y Jury .  2 : Criminal I.a\v, 12, 19. 

POISOX. Scc \\'itlicsses, 2. 

POLICIES. See I i~su rancc ,  1. 2, 10, 1 6 ;  Contracts, 14. 

POSS1:SSIOS. Scc ('oults, 2 ;  Criminal I.:I\\, 1. 2 ;  Intoxicating IAquor, 5. 7. 

POSTHUMOUS ('IIILL). See I.:stntes, 10. 

PI<ILJUL)ICI~:. Scc .i111~~;11 iri~cl ISrror, 4 :  1)ectwsecl Perso~rs.  :, ; Evidence, 3 :  
fIusb:~ntl  mid IYife, 5. 

PRESCRII'TIYE I<IGEITS. See C'ontracts, 5 .  

PRESCJIPTIOSS.  See Jlortgages, 1. 10; Kew Trials.  1 ; Carriers,  5, 15 ; 
Statutes, 4. 

PRIMA FACIE CASE. See T e l e g r n l h .  1 ;  Bills autl Xotes, 3, 8 ;  Express 
Coml~nnies,  4 ; I n t o ~ i c a t i n g  Liquors, 3 : L)eeds a ~ i d  ('Oll\.t'?.~llCe~, 9 ; 
Statutes,  11. 

PRIJ IART 1~:I.ECTIOSS. See Elections, 1. 

P R I S C I P A L  A S U  AGEST.  See Constitutional Ida\\, 2 ;  (lorlmrations, 4 ; 
Husbaud and Wife, 1 ; Insurance,  17 ; Ikn i t a t i on  of Actions, 1 ; Bills 
and Xotes, G, 1 6 ;  Usury, 4. 

1. Yri~lcipal  and  Agent-Torts-Scope of Agency-IZespondeat Superior.- 
Tl1e p r i n c i ~ ~ a l  is  liable in damages fo r  n tor t  commit ted within t he  
scSol)e of his agent's e~up loyn~en t .  \vhether the  tortious act resulting in 
tlie in jury  was  e s l~ re s s ly  authorized by him or not. (Jallop v. Clark, 
1SG. 

2. Same-Game-Ecidence-Questioas f o r  Jury-Trials.-Where the  one 
employed to guard  tlie game preserves of those associated together 
into a lwnt ing club s110ots and  fatally in jures  one who h a s  gone 
there for  t he  purpose of shooting the  game t h a t  he  was  employed to  
guard,  h e  is  acting \vitliin t he  apparent  scope of h is  employment, 
and  the  principals a r e  responsible in damages for  his wrongful act. 
T h e  evidence in  th is  case held sufficient to t ake  the  case to the  jury. 
Zbid. 
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PRINCIPAL AND AGEKT-Continued. 
3. Priilcipal aild dyci~t-Btriilis and  13a)rh . i?1g-Ca~sh ier - l l i s (~p~~ropr in l io~~  

of Fu?~ds.-JVhere a customer of ;I b:~nl< has  his not(, for  I~orro\vctl 
money accel~ted by a bank. and delivers i t  to i t s  cashier for discount, 
t he  cashier i s  tlie agent for  the  bank to  pay tlic proceetls over to the  
customer, or to place it to  liis credit  a t  the  banli ; a ~ ~ d  \\-liere the  
c,asl~iclr illstcad misalrl~ropriates i t  to liis on11 use, he is  a c t i ~ ~ g  \vitllin 
the  scope of h is  agency :IS cashier of tlle bank, and  np l~ ly i~ ig  tlicl 
gelicrnl principle relating to 11rilicil1:ll and agent, tlie b:~nli i s  liable 
to i ts  customer for  t l ~ r  nloneg thus  misnl~l~l icd .  Brad!/ 2' .  Uuuh., 
1S4 S. C' . ,  138, cited and  distingnishecl. l l~ i l l ia ins  1'.  Uuirl;, 197. 

4, S t rn~c  Lllortyagcs-Dceds in Trust-Equity - I n  j t i ~ c f i o l ~ .  - Wllere the  
cashier of a bank acting within the  scope of his :~utl iori ty h a s  
misa~yrogr ia tec l  the  funds  l n i d  to him, to t ake  1111 t l ~ c  borro\ver's 
note given to the  I ~ m k  secured by a mortgage. tlic forrclosnre of the  
mortgage will be cbnjoiried in the  sui t  fo r  t h a t  ~ u r p o s e  brought agn imt  
the  b a l k  by the  maker  of the  note. I b i d .  

5. P r i i ~ i p ( ~ l  and  .?goft - T-ordoi. atrd T7cildec - C o ~ t r o r t s  - Respo?~dcut 
B~cpoinr.-Wliert~ t l ~ e  clefentlnnts have cent tlicsir :ratXlits ro see the> 
plaintiff, follo\ving the  la t te r ' s  inquiry, in rcyg1.d to :I sale of mer- 
r l ia~ldise,  and  the  agents h:~vc' made the  salc,  nccc.l~trtl 11y tlvfcntlal~t. 
;md t l ~ e  goods delivered tllertvritler. tlle defenthnt  is li:~l)le to 111aiiitilP 
for  the hreac.11 of the  \vrittcli (.ontract of s:lle, tl1o11g11 the co11tr:tct 
itself did riot accomlmny the  agents' order and  the t lrfci~tlants \vcre 
not 1ii:lde aware of i t s  terms. B i r d ~ c l l  c. Sloalc,,  S01. 

PRINCIPAL A S D  SURETY. See Claim and Delivery, 1. 

1. Pri?tcip(~I a?ld Szii~t!j-Oflcial Bo)~ds-Cl€i.li.~ of Co~irf-Culrmlatim 
Surct~s11ip.-The snrcty on t11r official bontl givrn for  one tc.rm of 
office is  not liable on the  distinct bond of t11v snmc incumhei~t g i r c i ~  
upon his succeeding liilnself to the same oltice: but \\.liere, dar ing  
either of these tcrms, a new bond is taken \vitli the  same surety for  
t h a t  period t l ir  security is  cwnsidercd cumul:iti\-e. and u1)on clcfalca- 
tion I~efortl or a f t e r  i t s  taking, the  surety is  liable to tlie extent of 
the  total  mnount of them both. N. I . .  JluiYiir, ll!). 

2. ~ame-P~~l~~f~j-Li~b~~it~-S'1l~~~!j,-~~l a d r f au l t i l~g  clerk of tlie 
Superior Court  succeeds himself in office, a ~ ~ d  lias give11 the rcquiretl 
bond separately for  cach tern], with tlie same surety,  and corltiiiues 
h is  defalcation, recovery car~llot  bcl had ngninst the  clu'rty escc'l~t to  
t he  a m o u i ~ t  of the bond given for each term. Ibid.  

3. Same-fitatutes-Jn~dg??zei~ts-I?1tcrc~st.-TIe surety bond of a clerk of 
the  Superior Court  is  fised a s  to amount  in the  sum of fire thousand 
dollars, and  to t h a t  extent n surety is  responsible for  tlie defalcation 
of his ~ r i n c i p a l ,  including 6 per c w t  interest  from tlie time of notice 
given i t ,  except from judgment thereon, when a differc~it  princigal 
a ~ p l i e s  and  the  surety is  liable for  6 per cent interest  on the  judgment 
unti l  i t  i s  paid. C. S., 2309. Ibid.  

4, Same.-While, a s  against  t he  principal on the  bond of a clerk of t he  
Superior Court, interest  under our  s ta tu te  a t  t he  r a t e  of 12 per cent 
is  collectible from the  t ime of defalcation, the  amount of the  penalty 
on his  bond determines t he  liability of the  sure ty  thereon. C. S., 357. 
Ibid. 



924 INDEX. 

1'1IIORITIES. See Wuters, 4 ; Administration, 2 ;  Estates, 9. 

PRI\'ILEGC TAX. See Constitutional Law, 1. 

PROBATE. See Estates, 4 ; Deeds and Conveyances, 1 ; \Trills, 16 

PROFITS. See Estates, 3, 8. 

PROMISE. See Statute of Frauds, 1 ;  Contracts, 10. 

PROTEST. See Attorneys a t  Lav ,  1. 

PROVISO. See Insurance, 10, 14. 

PROXIMATE CAUSE. See Statutes, 8, Carriers, 20; Evidence, 11. 

PUBIiIC LANDS. 
1. Ptt blic Lands-I?idian Zicservations-CheroLee Indians-State Grants- 

Void Grants.-Under the provisions of statute in 1783, certain de- 
scribed lands was reserved to the Cherokee Indian tribe, with express 
p~oris ion that no person should enter and survey tke same nithin 
the bounds thus reserved, and that all entries of State lands and 
grants thereof from the State should be void; and hei'd, those claim- 
ing title to these lands under a grantee from the State during the 
life of the statute, and before its repeal, acquired no iitle a s  against 
those claiming under a valid grant from the State after i ts  repeal. 
The history of the rights of entry upon the Indian and from pre- 
Revolutionary times, together with the various statutes affecting 
them, applied by AD-IA~S, J B I O I C I L  r.  S'mathers, 166 

2. San~e-Statutes-Znterprctatio?z.-In construing the statute of 1783 
as  to lands reserved to the Cheroliee Indians, as  to nhether certain 
lands granted by the State came within the boundaries of lands 
imhibited to be entered: Zfeld, the State had the right for itself, 
and those claiming under it ,  to say and settle where the true bound- 
ary line II a s ;  and that portion which is west of the Meigs and Free- 
man line and north and west of the Blue Ridge range of mountains, 
and 11ithin the Indian boundary, n a s  not subjrct to cntry since the 
statute of 1783 and prior to its repeal. Zbid. 

3. Same-Boundaries.-In construing whether certain grants from the 
State fall xvithin the description of the lands reserved to the Cherokee 
Indians, and therefore void under the statute: Held, the last call 
in the statutory description must be taken to the State's line in the 
shortest available direction which conforms to the description; and 
held further, that the grantee from the State during I he life of the 
statute, or before its repeal, could acquire no title to lands falling 
nithin the boundaries of the lands reserved to the Cherokee Indians, 
thus construed, notwithstanding the mistake a t  the time tha t  a cer- 
tain parallel of latitude marked the boundary. Zbid. 

PUBLIC POLICY. See Husband and Wife, 6. 

PUNISHMENT. See Constitutional Law, 8. 

PUNITIVE DAMAGES. See Assault and Battery, 1. 

PURCHASE. See Counties, 3 ; Banks and Banking, 6 ; Estates, 10. 

PURCHASERS. See Mortgages, 5, 10; Deeds and Conveyances 4 ; Intoxicat- 
ing Liquor, 2 ; Carriers, 17 ; Banks and Banking, 9. 
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QUASHIKG. See Crinlinal I,a\\, 11'. 

QUESTIOKS FOl i  JURY. See Insurance,  1 ,  5, 9, 10; ( 'arricrs.  10, 1 4 ;  
Principal illid , \g~ 'n t ,  1' ; S t : ~ t u t ~ % s ,  7 ; S ~ d u c t i o n ,  1' ; T Y i t n ~ s s ~ ~ s ,  ::; I!ills :~tld 
Notes, 16 ; Corporations, 1, 7 ; Exl)ress C'o~ul)al~ies,  3 ; IIoinic.itlc~, 5 : Cot~sti-  
tutionnl T,:I\Y, 6 ;  ( ' r imi~ la l  La\\ ,  0, 18; Evidci~cc,  7 ;  1:ml)loyc.r :rnd Km- 
ployee, 9 ; Insauitg,  1 ; 1l:lstc.r and Servant,  1 ; I~at l l i s  :111d I : :~ l lk i~~g ,  5. 

RAILROADS. See C'arricrs, 1 ,  4, 5, 7, S, 10, 11, 12, 15, 17, IS, 19, 20 ;  s t :~ tu t e s ,  
4, 5 ; JIunicil~;rl ( 'o r l~ora t  i o~ i s ,  1 ; Courts, 3 ; Actions, 3. 

2. IZa i l roc rds -E~~~~j lo~c r  and  Ernplo~ee-Ua~r~ayc .~-Co)?~?~zcrce  - Pcdo~al  
Statutes-Appeal und Error-1nstrzictio11s.-The damages recoverable 
for  the  wro~igful  death  of a railroad compmy's  c ~ ~ ~ ~ ) I i ) y ~ e  engaged in 
interst:lte commerce is  cotifined to the  loss of the  1)ccuniary I ~ e ~ ~ e f i t s  to 
the l)cbrsons dt~signated hy the Federal  S ta t~l t ( .  reasor1:lbly to be cxs- 
pectcd from the  continued life of the  deceased; and  i t  is reversible 
er ror  for  the tr ial  judge to iustruct  the  jury thereon ill accordance 
with the  measure of damages otlier\vise allowable in the  Sta te  court ,  
t h a t  i t  was  the  pecuniary net  worth of the  deceased to  his family, 
based upon his earnings and  expcctancg of life, etc. Ibid.  

RATES. See Carriers,  8. 

RATIFICATION. See Insurance,  17. 

REBUTTAL. See Carriers, 5. 

RECEIVERS.  See Corporations, 3. 

RECEIVING STOLEN GOODS. See Issues, 4. 

RECORDS. Spe Taxation,  2 ;  Appenl and Error ,  6, '7, 20, 2 6 ;  Criminal J a w ,  
13  ; Corporations, 8. 

REFERENCE.  See Tr ia l  by Ju ry ,  2. 

REGISTRATIOX. See Mortgages, 3. 

REHEARING. See Appeal and  Error ,  1 ,  2 ;  Highways, 2. 

REMAINDERS. See Mortgages, 3 ; Estates,  15. 

REMEDIES.  See Condemnation, 2. 

REMOVAL OF' CAUSES. 
1. Removal of Causes-Federal Courts-Jurisdiction-Severable Contro- 

versies-A-ecepsary Parties.-Where a local bank h a s  loaned money 
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to a coiltractor for the erection of a local school building under a n  
agreemelit entered into by \vliich the lo(.al school colllmittee slioulcl 
reserve for the 1)laintib bank, as  collaterul, ccrt:~iii moiieys to 1x2 
retained by them from the sl~ecificd nniounts to bc xet:~ined as  tlic 
building progressed, a nonresident defendant surety of the contractor 
for the conq~lctioli of the building may not remove Ihe cause from 
tlic State to the E'etleral court ul)on thts gromid tlir~t the rc4dei1t 
defendants \\ere not necessary parties to  the determinatioli of tlic 
controversy. C. S., 465, 456. Jforgunton 2;. IIutton, 157 S. C' , 540, 
cited aud applied. Unt17i v .  Hestel-, 68. 

RENEWAI,. See Bills and Notcs, 1, 6, 18. 

RENTS. Sec Estates, 3, 8. 

REPEAL. See Constitutional Law, 3 ;  Hoads and Highways, 7. 

REPLETIN UOSD. See Claim and Delivery, 1. 

ItESERVATIOSS. Sec Public I.ands, 1. 

RESIDUARY CLAUSES. Sec Wills, 10. 

HES IPSA 1,OQUITUIt. See Master and Servant, 1. 

RESPOKDEAT SUPERIOR. See Principal and Agent, 1, 5.  

RESTRICTIONS. See State Highways, 2. 

RESULTING TRUSTS. See Trusts, 1. 

REVIEW. See State Highways, 1 ; Appeal and Error, 16, 19, 23 ; Contempt, 3. 

REVOCATION. See Administration, 1 ; '&'ills, 15. 

RIGHTS. See Administration, 2. 

ROAD DISTRICTS. See Highways, 1. 

ROADS AND HIGHWAYS. See Carriers, 14. 
1. Roads and IiTigh?cal/.r - Public Roads - Taxation - Statutes -Local 

Laws.-It was the intent and purpose of C. S., 3718, 3719, 3720 and 
3721, that the public roads of a township formed under the provisions 
of a special statute, with a road commission having charge of its 
public roads (ch. $4, Public-Local Laws 1919), to provide for the 
continued maintenance of the roads, and for the payment of interest 
on bonds issued for their construction and held under the statute 
applicable in this case, the county commissioners levy a special tax 
sufficient for such purposes, the local and the general act on the 
subject being consistent and their terms not repugnant to each other. 
Township Road Commission v.  Comrs. of Franklin, 362. 

2. Same-Elections-Secessaries-Constitution Law.-The maintenance 
of township roads under a board of commissioners duly constituted, 
and the provision for the payment of interest on bonds issued for the 
purpose with provision for their retirement a t  maturity, are  necessary 
expenses not requiring, when permitted by statute, and In the absence 
of statutory requirement to the contrary, an authorization by the 
approving vote of the electors of the district. Ib id .  
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ROADS AND HIGHWAYS-Continued. 
3. Same-Mandamus.-Where t h e  county commissioners have wrongfully 

refused t o  levy a road tax ,  authorized by s ta tu te  upon the  request 
of township road commissioners, i t  i s  a refusal  t o  perform a minis- 
te r ia l  duty,  and  t h e  remedy by mandamus will lie. Ibid. 

4. Roads a n d  Highways-State Highway Cmmission-Counfy Commis- 
simers-Contrects.-The S ta t e  Highway Commission and  the  county 
boards of commissioners a r e  alike agencies of t he  Sta te  for  the  build- 
ing and  maintenance of public roads, wi th  s ta tu tory  differences a s  t o  
national and  county highways, etc., and may  contract  with each 
other relative thereto i n  accordance with provisions stated by the  
s ta tu tes  on the  subject. Lass i ter  v.  Comrs. of Wake, 379. 

5. Same-Wece8sary Expenses-Confributio?~ of Honeys b y  Counties. - 
Where there a r e  two routes by which the  Sta te  Highway Commission 
may construct and maintain a national highway from a county seat ,  
and by one of them largely traveled i t  would relieve the  county of 
grea t  cost in maintenance, and  in the straightness of curves relieve 
the  road in certain places of dangerous conditions, and  also large 
expenditure for  a bridge, etc., if such route were accepted and coll- 
structed and maintained by the  Sta te  Highway Commission, i t  i s  
within t he  discretionary powers conferred by the  s ta tu te  for  the  
county to  pay from i t s  general fund, a s  a necessary county expense, 
the  larger cost of th is  route over the  other upon a n  agreement made 
to  t h a t  effect. Ibid.  

6. Same-Const i tutional Lazc-Statutes-Secesaary Expenses.-The build- 
ing and maintenance of public roads of a county is  a necessary 
county espense, and  being authorized by s ta tu te  the  question is  riot 
required by the  Constitution to  be submitted to the  voters for ap-  
proval. Const., Art. VII ,  see. 2 ;  C. S., 1297 ( I S ) ,  (10) ; C. S., 1325. 
1 Bid. 

7. Same-Kepraling Acts.-Chapter 189, Laws of 1919, brought forward  
in C : .  S., 3580-3593, i s  repealed by the  laws of 1021 in so f a r  a s  t he  
former  conflict with the  la t te r  act ,  and under the  la t te r  power is  con- 
ferred on tlic Sta te  I I i g l i \~ay  Counnixsion to t ake  o r r r  county higli- 
ways a s  a par t  of the  national hightvay system of roads upon sucali 
terms and agrr>ements ~ ~ i t h  the  county commissioners a s  may be made 
by them a s  authorized by tlic ac t  of 1021. I b i d .  

ROUTES. See Sta te  Hiph\vays. 3. 

RULES O F  COURT. See Appeal and Error ,  1, 6 ,  7 ;  Highways,  2 ; Attorneys 
a t  Law, 3. 

RULE I N  SIIEI,T.ET'S CAPIS;. S w  Iskt:ltcs, 6, 15 ; Deeds, 1. 

SALES. Sec Constitutional I ,nv ,  1: l\Iortgagcs, 7, 8,  0. 10;  Intoxicating 
Liquor, 3 ; Sunday, 1 : Corporations, 7 .  

SANITATIOX. 
1. Sani ta t io?~-S~trerage  - Constitzctional Law - Secessaries - Bonds - 

I1a.rf~tirin-Where, under the  provisio~is of a s ta tu te  to establish a 
c.ounty-wide system of sewerage accortlin:: to  districts, a district 1x1s 
been established and  i t s  lincs defined: Held, sewerage a s  contemplatetl 
by the  ac t  i s  a necessary county expense, aud bonds may be issued 
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SANITATION-Coatiwed. 
for  the purposes of the district without submitting the question of 
their issuance to the voters of the district. Constitution, Art. V I I ,  sec. 
7. Reed u. Engineering Co., 39. 

2. Bame-Government-Boundaries-Btate Agencies - Btcctutes - Bpecial 
Actrr--Counties.-The courts may not declare a statute unconstitu- 
tional unless clearly and manifestly so:  and held, where a statute 
authorizes the formation of sanitary sewerage districts: within county- 
wide limits, the boundaries of these to  be fixed by certain designated 
local authorities in a specified manner, and done without previous 
notice to the voters, the statute will not be construed as  unconstitu- 
tional on that  account, or as  a "local, private or special act relating 
to health, sanitation," etc. Recent amendment to Constitution, Art. 
11, sec. 29. Ibid. 

SCHOOLS. See Statutes, 1; Indictment, 1. 
1. Schools-Taxation-Bonds-Statute9-Constitutional Lcsw-Estoppel.- 

The Private Laws of 1903 created a school district coterminous with 
a city's limits or those which may thereafter be estended, giving the 
school authorities the po\\er to permit children to g3 to the public 
schools who may reside outside of the corporate limits upon such 
terms as  they may deem just and fair, and complied with the faith 
or credit clause of our Constitution, Art. VII, sec 7, under the 
provisions of the statute, by submitting to the voters of the district, 
a t  an election duly and regularly held, the question of a special 
school tax, which was approved by them. Under later statutes the 
limits were extended beyond those of the town without authorization 
for the vote of the special t a s  and no election was held; and for 
nineteen years a special tax was also levied and collected for the 
additional or outlying territory, without protest or legal action taken 
by the taxpayers: Held, the roters' approval under the statute of 
1903 was a sufficient compliance with the constitutional requirement ; 
and the plaintiffs, in their action in behalf of themsc4ves and other 
taxpayers, are  estopped after nineteen years to question the constitu- 
tionality of the special tax levied and collected. Carr a. Little, 100. 

2. Same.-The Public-Local Laws of 1915, ch. 253, relating to the sub- 
mission to the voters of the school districts in Pitt  County the ques- 
tion of a special t a s ,  is  an enabling act, and has no ap?lication where 
the public schools were under a board of trustees and not a school 
committee. Ibid. 

3. Schools-Criminal Law-Statutes-Indictment - Cornpulsor~ Attcnd- 
awe.-For a conviction under the provisions of C. S., 6768, i t  i s  
necessary for the indictment to allege, and the State offer erideuce 
tending to show not only that the parent or guardian of the childre11 
within the described age had failed or refused to send them to the 
public school within the district, but also that such child or children 
had not been sent to attend school periodically for a pcriod equal 
to the time which the public school in the district in which they 
reside shall be in session. S ,  v. Johnson, 501. 

4. Schools-Deeds and Conceyanccs - Statutes - Constitzc tional L a x .  - 
Whcrc a deed to lands to a city for school purposes, conveying a f'ec- 
simple title thereto for such purposes, has been executed and deliv- 
ered, and thereafter statutes have been enacted making certain 



INDEX. 929 

provisions whereby the  original owners and  their  heirs may acquire 
the  lands in  the  event of the cessation of such use, and the  lands 
have been held for  such use for  a long term of years, and then sold 
under authorization of a statute,  reserving the proceeds of the  sale 
for  the  use of the public school funds  of t he  c i ty :  Held, the s ta tu te  
so specially passed was  constitutional and  valid, and  a deed to the  
purchaser in accordance therewith passed a n  absolute fee-simple title. 
Greensboro v. Simpson, 737. 

SEALS. See Deeds and Conveyances, 5, 9. 

SEDUCTION. 
1. Seduction-Statutes-I?~struction-Support E?;idence.-Where there 

i s  supporting testimony of the  woman in her  statutory action fo r  
seduction, to wit, the carnal intercourse with a n  iunocent and virtuous 
woman, induced by promise of marriage,  a n  instruction which elimi- 
nates the  necessary supporting evidence of the  woman to only the  
element of the promise of marriage is reversible error. 0. S., 4339. 
S. v. L)oss, 214. 

2. Same-Questions f o r  Jury-Statutes.-The weight and  credibility of 
the  evideuce supporting tha t  of the woman, upon the trial  of seduc- 
tion, under C. S., 4330, i s  for  the  jury, if i t  comes within the require- 
meut of being legal evidence, lionever slight i t  may be. I b t d .  

SELF-DEFENSE.  See Homicide, 2 ;  Criminal Law, 16. 

SERVICE. See Deeds aud Conveyances, 6. 

SERVICE MESSAGES. See Telegraphs, 1, 2. 

SEWERAGE. See Sanitation, 1. 

SHIPMEST.  See Carriers, 2, 4. 

SIGNATURE. See Wills, 7. 

SINKING FUND. See Highways, 1. 

SLOT MACHINE. See Gaming, 1. 

SOFT DRINKS. See Sunday, 1. 

SPECIAL LAWS. See Sanitation, 2 

SPIRITUOUS LIQUOR. See Intoxicating Liquor, 1, 2, 4, 7 .  

STAI115 DI.:CISIS. See Highways, 2. 

STATE AGESCIES. See Sanitation, 2 

STATE COURTS. See Courts, 4. 

STATE HIGHWAYS. 
1. S t a t e  Highzca~s-Roads and Highzca~s-Appeal and Error-Reciew of 

Findings.-The findings of fact ,  a s  well a s  the  conclusions of law, 
a r e  reviewable by the Supreme Court, or1 appeal, in passing up011 the 
judgmrnt of tlie Superior Court judge in a suit  involving the validity 
of tlie order of tlie Sta te  Highway Commissiori in determinirig a 
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STATE HIGHWAYS-Continue&. 
proper route fo r  the  S t a t e  Highway between two county seats,  etc. ;  
and  exception t h a t  t he  fac ts  were not sufficiently found is untenable. 
Cameron v. H i g h w a ~  Commisuiow, 84. 

2. S t a t e  Highzca~/s-Roads a n d  Highwa~s-Commission- Discretionaty 
and  Restricted Pozccrs-Statutes.-Cor~struing the  Public IAa\vs of 
1921, ch. 2, creating a S t a t e  Highway (2ommission to  t ake  over for  
t he  State,  a s  therein provided, the  highways o r  public roads, change, 
a l te r  o r  construct  them so a s  to form a Statewide system, connected 
with such systems of other S t a t e :  Held,  section 10, giving the  com- 
mission hrond and co~n~)rehensive  discretionary powers in t he  adop- 
tion of routes, should he construed in pnri  ina ter ia  with section 7 
thereof, the  la t te r  limiting the  discretion conferred in the  former,  
among other things, in respect to routes between county-seats, "princi- 
fin1 to\vns," according to :1 m a p  rcf'erred to and  attached to  the  a c t ;  
nntl a s  to thost) ma t t e r s  particulnrly mentioned in section 7, t he  
discretion n n s  taken away f rom the  commission by e:il)ress s ta tu tory  
provision-/ bid. 

3. Bamc - IZoufcs of Hi!jhzra!js-I'rincipaI To~c.?~s-Colrrts-Questio?ls of 
Lnw ntltl 1,'clc.t.-Held, the  niap referred to in the  ac t  ns :I "~~roposed"  
route of the  Stnte Highway system, by placing certain to\viis along 
i t s  l)rol~osetl rout(', does not affect the  tliscretionnry :~uthor i ty  of tlie 
Highwny Com~uission in locnting the  higli\vay Iwtween county-seats, 
or 111.wt~nt the  commission from c8hanging the  route f rom them, but 
i t s  determinntion is  rer iennble  by the  courts ns a mixed question 
of law and  fact ,  whether the  change decided upc'n goes by t h e  
1)rincipal towus a s  required by the  statute.  Ibid.  

4. Sam(,--.l hxorc'c of Diso'ctio~z-EridcncZc.--llcld, in this case there  was  
no (lvitlcnce of abuse of discrctioii by tht' S ta te  Highriny Commission 
in c~hanging the  route of the  Sta te  Highway between two county- 
st3:tts and Icaving out  a crr ta in  snlnll town a l ~ l ~ e a r i n g  on the map  
nntl slio\vn as on thc  "propost~cl" route. Ibiil. 

5 .  B a n ~ o - C o ~ r s f i t r c t i o ? ~ ( ~ l  Ln ic.-D~tc Process.-Those who hnvc acquired 
prol~c.rty aloug the  "l~rol)osetl" rout?, ns sho~vn  in con~lection with tlie 
c111lsit1cr:ttion by the  I.cyislatnrc of thc, hill which becan~rl i~nacted  
into the  Public T.nw of 1921, cll. 2 ,  cstal~lishing under the  Sta te  
Highway Coinmission :I mrthoil for  l~uil t l ing a Stnte system of 
hipllu\':~ys, acted with implitvl 1lotic.e of the powers confcrrccl upon the  
cwxumission in rl iangi~lg flit'  rout^, and ~ ~ n l n i o t  maintrlin tllcl l~osit ion 
tha t  t h ry  h n r e  been t lc l~r i rcd  of tlic tl~~e-process-of-1:11v provision in 
t h r  Constitution. \\.llt'tllt'r of :I v t ' s t~d  right o r  otliern. se. Ibid.  

STATIC I I I ( ; I l W h T  COJIJI ISSIOS.  Set, Ro:ltls and H i y l ~ n n y s .  4. 

S T A T r S  QT-0. Sc>c ('ountics, 3. 

STdTUTI.:S. S w  ('onstitutional IAW. 1, 3. 5 :  ICvitlence, 3 ;  Contracts, 1 ,  5. 
8 :  A c t l o ~ ~ a .  S. !I: ( 'onnticx 1 : ('riniinal 1.aw. 1. 5. 7, 10. 14. 20, 21, 22, 23 :  
ICml>loyc%r i111tl 1~:111~~10y(~~. 2 ,  7. S :  ITiyli\vn;\-s. 1 :  Hus l~nud  ant1 Wife, 
1. 5 .  G : Princi1)al ant1 Surcty.  3 : S:lnitatitrn, 2 : Schooli:. 1 ,  3, 4 :  S t a t e  
Highw:~ys.  2 : T:ls:~tion. 1 ,  3, 4. 7, 9 :  Trespass. 1 ; Tertlict, 1 ; Attorneys 
nt 1 ~ 1 ~ .  Pt~bI i?  T.:~n~ls,  2 :  Wills, I ,  2 .  3, 13. 14, 16, 1';: Assignments, 
1 :  Claim : ~ n d  n ~ l i w r y .  1 :  E s t a t w .  4. 9. 10. 11. 1 6 :  T.m~dlortl and  
Tenant.  1 : Al~pc'nl and Error .  7 : C'out lnnnnt io~~.  1, 2 ; Courts, 5. 1 0 ;  
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STATUTES-Continued. 
Commission in pursuance thereof require, among other things, that  
the locomotives be equipped with a proper pilot, or cow-catcher; and 
where a locomotive was not so equipped, but with a rotten pilot, 
came into collision with an automobile a t  a crossing, and the evidence 
in plaintiff's action to recover damages tends to show that  by reason 
of the defect the automobile went under the locomotive, and caused a 
derailment, proximately producing the injury complained of to a fire- 
man thereon while engaged in interstate duties, the failure of defend- 
ant  to comply with the requirements of the Federal law is in itself 
evidence of actionable negligence, for which a recovery may be 
had. I b i d .  

7. Same-Collisions-Witnesses-Experts' Opinion-Questions for  Jury.-- 
In  an action to recover damages for a personal injury under the 
Federal Employers' Liability Act and the Boiler Inspection Act, and 
the rules of the Interstate Commerce Commission in pursuance 
thereof, expert opinion evidence in proper instances is competent to 
show that  a rotten pilot to the locomotive in a collision with an 
automobile would result in the automobile's brealiing through to 
beneath the locomotive, resulting in a derailment, when relevant to 
the inquiry, in an action by an employee on the locomotive of a rail- 
road company engaged in interstate commerce, who was injured in 
the derailment, and an exception by the carrier, under the facts of 
this case, that it  invaded the province of the jury u11on the issue of 
negligence was held untenable. I b i d .  

8. Same-Proximate Cause.-Where a railroad locomotive was derailed 
in a collision with an automobile a t  a public crossing, and there is 
evidence of negligence on the carrier's part in prosimiitely causing a n  
injury to its employee, in his action for damages the mere fact that 
the driver of the automobile may have likewise been negligent does 
not bar the plaintiff's right to recover in his action against his em- 
ployer, alone, under the principle that another negligent act may 
concur in prosimately causing an injury, without escluding liability 
of the defendant, when its negligent act was one of the prosimate 
causes of the injury in suit, and the doctrine of intervwing negligen~.e 
is inapplicable. I bid. 

9. Same-31casure of Damages.-In an action to recover damages for a 
personal injury to an employee of defendant railroad company under 
the provisions of the Federal Employers' Liability and Boiler Inspec- 
tion acts, the measure of damages are  those caused b,r the negligence 
of the defendant for physical suffering and the plaintiff's pecuniary 
loss by reason of permanent disability, when ~ermanent lv  disabled. 
present, and prospective, upon evidence in the case, reduced to the 
present worth of such aggregate sum a s  the jury may find the plain- 
tiff to have been endamaged under the proper rule of espectnncy 
of life, and the evidence as  to ~~lnint i ff ' s  earning capr~citg, rtc. I h i d .  

10. Statufc8-Into.pt.efatio?t-Z?tte?it.-The preliminary ant1 vital object to 
be obtained in the interpretation of the language of 1 statute is the 
intention of the Legislature, with further con side ratio^^ of the esisting 
law, the evils intended to be avoided, arid the remedy to be applied. 
H w ~ t  v. EUTF. 716. 
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11. Same-Bills and h'otes-Negotiable Ins t ruments  - Nonnegotiable In -  
struments-Value-Evidence-Prima Fac i e  Case-Burden of Proof.- 
The  principle t h a t  when a note sued on reciting a valuable considera- 
tion, has  been shown to have been executed and  delivered, makes a 
pr ima facie case in plaintiff's favor t h a t  he  has  paid value (C. S., 
3004), requiring the  defendant to  disprove i t  by the  preponderance 
of t he  evidence, applies only to  negotiable instruments under t he  
provisions of our  s ta tu tes ,  and not to  those which a r e  nonnegotiable, 
and  a n  instruction tha t  places this burden on the  defendant i n  t he  
l a t t e r  instance, i s  reversible error.  Ibid. 

STATUTE O F  FRAUDS. See Contracts, 1, 12. 
1. S ta tu t e  of Frauds-Promise to Answer f o r  Debt of Another-Evi- 

dcnce-Trials.--A promise to become personally responsible fo r  t he  
debt of another,  does not fall  n i t h in  t he  in tent  and.meaning of t he  
Sta tu te  of Frauds ,  and is  not required to be in writing, etc. Tarking- 
ton v. Crineld ,  140. 

STIPULATIONS. See Insurance,  2, 8. 

STOCK. See Banks  and  Banking, 2 ;  Bills a n d  Notes, 7. 

STOCKHO1,DERS. See Banlis and  Banking, 2, 3. 

STREETS.  See Xunicipal Corporntions, 5,  6 .  

S T R E E T  RAILROADS. See Evidence, 7. 

SUBCONTItACTOR. See Liens, 1; Injunctions, 5. 

SUBRIISSIOK O F  CONTROVERSY. See Actions, S. 

SUBROGATION. See Banlis arid Banking, 4. 

SUBSTITUTION. See Estates,  14. 

SUBTEIIRAKEAN WATERS. See Waters,  1. 

SUICIDE.  See Insurance,  3. 

SUITS.  Scc Taxation,  4. 

1. ~Yilndn?l-Rale of Xo.cl~a)tdise-Soft Dri~tlca-Ordi?~n?iccs-Cities and 
Towns.-An ordinn~ice  regulating thc sale of m?rchnntlise, tlrinl;~, 
ctc., on Suntlny is  n ~ n l i t l  (.sercise of the  police ~ )on . r r s  of a n  
incorl:or:rtetl city or town ; nntl w l~ i l c  the  s r rv i c (~  of IUCIIS within 
tlir town a t  res t :~urnnts ,  cltc., is  n ncccssity, permitt ing the  sale of 
coffee, tea, etc., the  snlc of coca-roln a s  a part  of the  mcnls is not 
iuclutletl, and n snle thcrc~of a s  :I 11art of the rrwnl may 1w prohibited 
by ordinnricr. C. S., 2797 ( C ) ,  ( l o ) ,  ( 2 7 ) .  S.  v. II'etIdingto?~, G i 3 .  

SUPERIOR COURTS. See Justices '  Courts, 1 : Courts, 11, 13. 

SUPP1,EJIENTART PROCEEDINGS. See Contempt, 1. 

SUPREME COURT. See Appeal and Error .  21. 

SURFACE WATERS. See Injunction, 6. 
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TAXATION. See Constitutional Law,  1 ; Sanitation,  1 ; Schorlls, 1 ; Statutes,  
1 ; Roads and  Highways, 1. 

1. Taxation-Statutes-Lierts-Vendor and Purchaser.-'~Vliel-c a man- 
ufac turer  of automobiles or a receiver appointed fo r  h im has  failed 
to pay the  license o r  privilege t a x  imposed by the  Revenue and  
hlachinery acts, C. S., 7987, construed in pa r i  mater ia  espressly 
provides t h a t  a lien therefor shall  a t tach  to all  real  es ta te  of the  
tnspayer  s i tua ted  within the  county, etc., and  continue unti l  such 
tases ,  with any penalty and  cost which shall  accrue thereon shall  have 
been paid, a n d  the  lien may be enforced by the  Statt3, etc., for  each 
t a s  year accordingly, and  a subsequent purchaser of t he  manufactur- 
ing p lant  i s  subject to the  lien fo r  the  nonpayment of the  taxes, and  
i t  i s  enforcible against  tlie realty.  Vaughtrn v. Lacy, 123. 

2. Taxatio~~-Cot~ntie~-V~?~icipnlitie~-Cot'~'c~ctio?~ of Records. -- Where 
the  record of the  board of county cominissione~s,  through a clerical 
error,  s ta tes  t h a t  a t a s  levy for  general county purposes i s  20 cents 
on the  $100 valuation of property, this er ror  may ~ubsequcnt ly  be ' 

corrected by the  board, a t  i t s  o\vn instance, to  correctly show t h a t  in 
fac t  the  lcry  was  actually made for  33 cents for  general county 
purposes, 3 cents thereof being fo r  tlie iml~rovelncnt of t he  courthouse 
and county home, and thus  within the  constitutional ~'equiremeiit. 
12. R. v, Forbes. 151. 

3. Taxatio?t-:l.sscs,s?nor ts-:lctiotrs-Sltits - Statritcs. - TJntler the  pro- 
r isions of (?. S., 7979, n tns1,nyt.r may pay t h r  t n s  : ~ s s t w e d  by the  
proper cou i~ ty  agents uncler protest, ant1 I~ r ing  a n  nl'tion a t  law to 
recwrcr tlie anionlit so l~ai t l  u l ~ r i ~  tllc gronntl of i t s  illrsgality, having 
obsrrretl the  s ta tu tory  l~rovisions :IS to tilnc, notic~c~, etc., or lie nlny 
apply for  injunctive relief ullon tli? ground of tilt, illegality o r  
inraliclity of the  nsscwnicnt so made, or t ha t  i t  \\.;IS for :III UII-  

authorized purpose. C'. S., SZ8. It'. I<. .c. C o ~ n i ~ .  of Curtei,t't, 3 5 .  

4. Panzc-Gttla rrfrtl .-I , s , s c ~ s s i t r c ' ~ t t s - ~ t u t ~ i t ~ ~ ~ - ~ Y o f i c .  - \Yli(>r(~ the  c o u ~ ~ t y  
l ist  tnltcr 11:is clit~ngctl the rclmrt ni:~tlc by tlic 111'011cr c41c5~,lr of :i roil- 
road com1I:my in ~ I I ~ I T ; I S ~ I I ~  the : I ~ I I I I I I I ~  of t:lx:1111~~ 110rsoi1:llty givcw 
in for  tnscls, \vhicll 1 ~ s  l)rc'~l : ~ t l o l ~ t c ~ l  11y thv voullty c~c~iiirnissiont~~~s :it 
i t s  11rtq1c'r rnc~'ting. :l~rtl notice tlic'l'cof gircsn to t h t ~  s:ritl :~g(lnt  of tllc 
railro:ltl, tind thc  notic4t, of this clla11gc II:IS I1rc.11 tur~i t 'd  over to the  
c o m p n y ' s  leg:ll t l epn r t rn r~~ t .  I ~ u t  ]lot acstc>tl U ~ I O I I  ulltil tlic list 1ii1s 
I)een 111;1('c~1 ill tht, sl~c,riff"s 11:111(1 for  t l l v  c ~ ~ l l v c ~ t i o ~ l  of t l ~ c  t:ls thus  
incrtv~scd : Hold, ill the suit  of tl~cs r:~ilro:rtl (wn11):11iy to ~ , ? s t r i l i ~ ~  
tlie collection of tlit. [:IS by tli(> sl~c~riff ,  thc~ ~ ~ l i ~ i ~ i t i f f  I U : I ~  not resist 
t he  tlissolntion of thP tcwlmr:ll'y r ~ s t r : ~ i ~ l i n ~ '  or(1tlr I I [ IOII  t l ~ e  g~ .ou~ l t l  
t h a t  it lind 11ot rcccivcd tllc 1(wll ~~oticcs of tllt, i l~(~r( , :~so  ilftvr :1]111ro- 
11ri:ite :ivtio~i 11:111 I J ~ Y ~ I I  t a k t , ~ ~  ~ I I ~ > I , ( Y I I I  11y tlitl V I I I I I I ~ ~  (3t~~niii issioii t~rs,  
C. S., 7897. Iliid. 

5. Sat~~c~-.llri~iic~ipnl Corpoi,cctioiis-Cit ic2s t r t i t l  'l'o~c~~r.s.-l'l~c~ ~ : r l u : ~ t i ~ r n s  
~ ) r o ] w ~ ~ I y  fiswl 1111tIclr tho s t ; ~ t u t ( ~  11y t110 11rt11~~1. (~1111ity : ~ ~ ~ t I ~ o r i t i ( ~ s  
for  ] ~ u r ] ~ o s c ~  of tnsntion,  ('. S.. 7S!)7. :irv I ~ i ~ l t l i ~ ~ z  I I I I O I I  vititxs : ~ n d  
towns within the  sanic rounty.  Iliid. 

6. Santc-lit jut~c'f io~ts-l'lcndi~~!/s--:I Il(ynt io)rs-P~i~itl~~1rc~o.--~Y11t~rc n t:ls 
11nycr s(>cI<s cqnitnhlc rclicf :icnin.;t t l i ~  ; ~ l l o e c ~ l  1111l:l\,.f111 :~sstwrncwt 
of t : ~ s c s  agninst  its 11rol)rl'ty 11y thc. cou~ l ty  :~ut I~o~, i t i tv : ,  it l n l ~ s t  : ~ l l ~ g e  
and slio\v thnt  tlie nniount clniinctl a s  c~svcssivc~ \vns in fnct an  c s -  
ccssirc vnluntion. Ibid.  
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1. Telegraphs-Scyligct~c~~-Pt.i,,ln I~'ncic~ C'rr.re-llrci~d~~tr of Proof-Sc'rriw 
JJcsscr!/cs - Er i t l c t i c~  - Yottsrtit - Q~tcstiorrs f o r  .I tr 1. !/ - -11 c rr t 11 I 
dnguiah.-1Y11cn the evidence tenciilig to s h o ~ v  t l~:l t  :I tc~legrnl~li com- 
ljnny has  receivtyl n telegram f o r  transmission and h:is fnilrd to 
deliver i t  within a reasonal)le time, n prima ftrcic vnst, of ~lrgligelice 
is  s h o ~ ~ n  entitling the  plaintiff to 11avt~ the  issue passc~l  U ~ I O I I  by tlie 
jury,  with the  hurdt)n of t l i sp rov i~~g  i ts  ~ ~ c g l i g c ~ ~ c e  ou tlic t l t~fe~i t la~i t .  
and the failure of the clefentl:~nt to send n service mess:tgtl notifying 
the  sender of i t s  nondelivery is also evitlente of i t s  ac t ionnb l~  ncpli- 
gence. Wil l i s  v.  Tel.  Co., 114. 

2. TeZegraphs-Segligr)~c.c-A\'o'~~icr Ucsragrr-Plcrrrlit,r/s-E~~ide)icc. - I t  
i s  not required tha t  tlie coml~la in t ,  in nn action to  recorer damages 
fo r  mental  anguish against  a telegraph company for  nrglicently fail- 
ing to deliver a death  mescape n i th in  n renqoilnhlp time, allege 
negligence in respect to i ts  failure to send :I service meqqage back 
to t h e  sender informing him of the  fac t  of ~iondelivery,  in order to  
admit  evidence thereof on t h e  tr ial .  I b i d .  

TENANCY BY T H E  CURTESY. See Estates.  5 ; Deeds and  Convepnces ,  2. 

TENDER. See Usury, 2. 

TESTIMONY. See Intoxicating Liquor, 2 
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T1TI.E. See Cltrriers, 1 ; l'artitioll, 1 ; Mortgages, 1 ; Wills, 2 ;  Deeds and 
Conveyances, 2 ; Actions, 3. 

TORTS. See Rlunicipal Corporations, 3 ;  Principal and Agent, 1 ; Courts, 13. 

TOWNS. See Sta te  Highways, 3. 

TRADES. See Constitutional Law, 1. 

TRAKSPORTATIOK. See Intos ica t i l~g Liquor, 3. 

TRESPASS. See Municipal Corporntions, 4 ; Injunction, 6. 
1. Trespass-Damages-Co?~denfnntion - illzmicipal Corpoi,ations - Cities 

and  Toxns-Statf~tcs-lt'aicttr.-JVhere a city i s  sued for  damages 
for running i t s  \\ater-supply 1)ipe on the plaintiff's landq, and i t  i s  
made to appear tliat the pip(> land is upon the State 's  h i ~ h w a y  over 
the  plaintifYs land, the  plaintiff, a s  the  dominant ow,ier, may main- 
tain his action, and tlie d e ~ ~ i a l  of this t i t le or right by defendant 
is  a waiver of i t s  right tliat the plaintitf should have proceeded before 
the  clerk under the s t a tu t e  ( C ' .  S., cli. 33) entitled Eminent Domain, 
sec. 1706; and the plaintiff may maintain his action of trespass in 
tlie Superior Court. Rouse 1%. Kinston, 1. 

2. Trespass-1ssucs.-The refusal of the trill1 judge to submit a n  i i w e  
tendered by the  party \\ill not be held for er ror  n h r n  the one 
submitted'by the  court arises upon the pleadings, is  supported by the  
evidence, and is  tleterminative of the  question, no lmt i cu la r  form 
therefor being required. JIcLau'Aorn 2,. Coppngc, 43L 

3. Same-1nsfrztctions.-Where nn action of trespnss i n ~ o l v i n g  title to 
lands  depends upon a n  issue a s  to the  t rue  diviclin: line between 
adjoining owners only, an  instruction which confines the  rerdict  to 
their  findings upon the conflicting evidt,nce thereon of the  parties 
i s  not erroneous. I b i d .  

TRIALS. See Courts, 1,  9 ;  Criminal Law, 1, I S ;  Homicide, 1,  5 ;  Sta tute  
of Frauds ,  1 ;  ,4ppeal and Error ,  4 ;  Principal and  Agenl, 2 ;  E ~ i d e n c e ,  
1; Carriers, 10, 1 8 ;  Contracts, 14. 

TRIAL BY JURY. See Injunctions, 1. 
1. Trial by Jur~-Go?~8t i fz~f ional  Larr-T17ail;er-Stafzite8.---The constitu- 

tional right to a tr ial  by jury, in civil actions, (Art.  IV, sec. 1 3 ) ,  
may be waived by the  parties a s  provided by our  sitatutes, C. S., 
568, 572. Lumber Co. v.  Pemberton, 532. 

2. Same-Reference-Plcas i n  Bar-Accounts.-By escepting to an  order 
of court referring the taking and  stating a long account between the  
parties involved in the  contrnrersy ns determinative, a par ty  may 
preserve his right t o  a t r ia l  by jury upon the  evidence thus  taken, 
unless he  waives his right during the progress of the  reference; and 
while a n  issue determinative of the action should first be tried before 
a reference is ordered, a par ty  excepting to the order may not suc- 
cessfully insist thereon x h e n  the issue is to be determined solely 
by the  leference provided for  by C. S., 573. IbZd. 

TRIAL DE NOVO. See Justices' Court, 1. 
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TRUSTS. See Coustitutional Law, 2 ;  Courts, 7, 8 ;  Taxation, 9. 
1. l'rztsts - Hzisband and  Wife - Deeds awd Conccyances -Purchase  

J f ~ n e ~ l - R e ~ s t t g  Trusts.-A resulting t rus t  in favor of the wife i s  
not created in the  husband's favor solely by his paying the purchase 
price for lands v i t h  his 01\11 money and taking the deed to his \life, 
the presumption of a gift arising f rom the relationship. TI-R~tten a. 
Peace, 208. 

TRUST COMPANIES. See Corporations, 7 

TRUSTEES. See Statutes, 2. 

TURLINGTON ACT. See Constitutional Law, 5 ;  Intoxicating Liquor, G ,  7. 

ULTRA VIRES ACT. See Banks and Banking, 6 ;  Corporations, 6. 

USE. See Waters,  3. 

USURY. See Inju~lctions,  4. 
1. U s u 1 . y - I J q z t i t y - I n j u n c t i o l L - S t a t u t ~ l e r  the plaintiffs in t\vo 

separate actions seek the  same cquitable relief against the same 
defendant to enjoin the  foreclosure sale of land under mortgage, the 
one a s  the original owner of the  land and the  other his subsequent 
grantee thereof, they a r e  both proper parties to a cor~solidation 
thereof ;  and an  order of court consolidating the cause is proper. 
dfiller a. Dtcnn and Abdallah 2;. Dunn, 307. 

2. Same-Tender-Legal Interest.-Upon the principle tha t  hc who seeks 
equity must do equity, the  plaintiff in his suit  to enjoin the  fore- 
closure of a mortgage upon the ground of usury, must tender the 
correct amount of the  mortgage debt with the legal ra te  of interest 
t l l c r e o ~ ~ ,  the remed; to recorer under the usury s ta tu te  being a n  inde- 
pendent action a t  law. C. S., 2306. Ibid. 

3. Sarnc-Evide)1ce-I~ssues-.4ppcal ond Error.-Where the plea of usury 
(C. S., 2306) is made by thc plaintiff in the action to enjoin defend- 
a n t  from the sale of land securing a mortgage notc, and there i s  a 
dispute a s  to whether the vharge made was usurious, and a s  to thc 
amount due under the  mortgage, i t  i s  reversible error for the t r ia l  
judge to assume the correctness of plaintiff's contentiorls a s  a fact ,  
and take the case from the jury accordingly. Ibid. 

4. Uszir?l-Banks and Banking-Principal and  Agent.-Our s ta tu te  on the  
subject of usury permits only one recovery, and tha t  against the 
par ty  receiving i t ;  and where one bank acting a s  agent for another 
collects such charges only a s  such agent, receiving no benefits, to the  
lrnowledge of the plaintiff, the  collecting bank is  not liable for such 
charges, but only the bank for which i t  was  thus  acting. S p e a s  v. 
Bank,  524. 

5. Same-Burden of Proof.-Upon the t r ia l  of a n  action to recover for 
usury the  burden of proof is  on the plaintiff throughout the trial  to 
establish his cause of action, and while the  defendant may not be 
required to sustain i t s  defense to introduce evidence in i t s  own behalf, 
i t  thereby takes the  chances of an  unfavorable verdict and i t s  evi- 
dence is not required to convince the jury by i t s  preponderance. This 
principle upon which the  doctrine of the burden of proof rests in both 
civil and criminal cases, discussed by STACY, J. Ibid. 



VALCE. See S t a t u t w ,  11; Banks and Banking, 9. 

VARIASCE. See C'riniinnl I.a\v, 10. 

SrEHICLE. See Intoxicating I,iquor, 3. 

VESDOR AS11 PCRCHASISR. See Carriers,  2 ; Constitutional Law, 2 ; 
Tasat ion ,  1 ; Contracts, 4 ;  I'ltv~dings, 1. 

1. Vendor c~r~t l  1'/i~~'11(1~~1'-~~0~~~-Li~?l~-~0~ltr~c~~-~i~~i'5~'.-~V~lere one 
having a lien on a crog fo r  advancem~wts  is  inforlued b~ liis lien 
tlebtor t ha t  li(1 lias sold a lmrt  of tho crolls to another,  and the  
conclitiolis of tlie sale, and the  lien creditor accellts; a ~ n r t  of the  
mo1iey thus  ol)tainecl by h is  debtor, i t  is  a ratification of the  transac- 
tion, and lic ca i~no t  recover the balance from tlie 11urc:llascr o r  asser t  
liis lien on tlie crops against  him. 1'0rIi~'t~ 1.. f In1~1~11,  337. 

VESDOR ASI) YESDICE. See Principal and  Agent, 5 .  

VERDICT. See A1)l)enl :uid Error ,  3 ; Judgments ,  4, 8 ;  Criminal I,n\v, 11, 1 6 ;  
Courts, 13. 

1. Vtrdicf - J u d g m o ~ t  - Comn~crce  - E 'mplo~e r  a?td Ew!plouce - Xegli- 
go~ce-Stnt~ctcs,-In a n  action to recover tlarnages f rom a railroad 
coinl,ang fo r  the  negligent killing of i t s  employee in interstate com- 
merce by reason of' defective engine, al~gliances,  etc., the  finding by 
tlir jury for  the  plaintifl', interl~retecl  wit11 refrrencc t ~ )  the  l~lcadings,  
eritlence and  instructions in this case, t h a t  tlie de;lenclant's negli- 
gence p w s i u a t e l y  caused the  death,  is  broader tlinn t..ie verdict u l ~ o n  
the  finding for the defendant,  t ha t  i t  was  not caused by a violation 
of t he  Federal  s ta tu te  enacted for  the  safety of such eml)loyees, and  
i t  was  not er ror  for tlie t r ia l  judge to render the judj:ment fo r  darn- 
ages fo r  t he  plnintiff. Gcrozc v. R. R., 76. 

2. Verdicts-Excessice Damages-Court's Discwtioit-Appcal nnd Error.- 
The action of the  t r ia l  court  in refusin,. to se t  aside a verdict for  
escessire clamages is  a discretionary niatter ,  and  i t  will not he dis- 
tuibed 011 iil)l)cnl unless it i s  made to alq)ear t ha t  the  verdict must  
have been the result of pascion or prejudice. Willis 1.. Tel. Co., 114. 

VESTED INTERESTS.  S re  Wills, 2. 

VESTED RIGHTS.  See Contracts, 5, 7. 

VICE PRISCIPAL.  See E m l ~ l o j W  and  Employee, 11. 

WAIVER. See Tres l~ass ,  1 ; Insurance,  IS  ; Actions, 2, 6 ; Carriers,  9 ; Ju ry ,  2 ; 
Appeal and  Error ,  13; Vendor and  Purchaser,  1; Certiorari ,  2 ;  Tr ia l  by 
Ju ry ,  1. 

WAR. See Courts, 3 ;  Carriers,  12. 

1. War-Limitatio?t of .Jctions-Statutes. - The  Federal  'Transportation 
Act, placing railroads,  etc., under Govc~rnment control a s  a w a r  
measure  dur ing the  war  with Germany, and  the  la ter  ac t  releasing 
them therefrom, did not interfere with the  comment-ement of t he  
prosecution of action in  the  S t a t e  courts between citizens of t he  same 
o r  different Sta tes  to recover damages for a breach clf contract  for  
the  sale of goods; t h e  la ter  a c t  espressly limiting the  t ime t o  two 
years t he rea f t e r ;  and  a n  action of th is  character arising dur ing w a r  
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c o ~ ~ t r o l  is  barred 
Scars (C.  S.,  404, 
V. R. l t . ,  SGS. 

by our Sta te  s ta tu te  of li~llitatioiis a f ter  three 
105) from the  time of their  accrual. l ~ a ~ ~ d ~ ~ i ~ l ~ i l t  

WARRAKTS. Sce C'or~stitutiolial I,a\v, 4 

WARRASTT.  See IJleaclings, 1. 2 ; Par t ies ,  1. 

2.  S ( ~ i ~ ~ c - [ ~ ~ ~ t r i ~ ~ t i o ) ~ s - . t p p ~ r ~ l  atld Error..-Where :I vity has  uriln~vfnlly 
talien t h e  pure \v:rtrr sul!glg for  i ts  i~ll iabitaii ts ,  f rom :ni adjacent 
or atljoiiii~ig owner of lauds,  to  the in jury  to his l~rolwrty.  by the  
boring of artesian wells:  Held, evidence of 1)revious ~icgotiatioiis 
be tn-cw the  parties looking  to\^-ards a fina~ic.ial adjustment of the  
plaintiff's daniagcs, \r11ic11 had  never been consuru~ll:ltetl, i s  ilot rever- 
sible crror,  when the  t r ia l  judge has  instruc~tetl thc~ jury they could 
oillr consider i t  a s  fixing the  clcfentlant city I\ it11 notices tha t  damages 
11-oultl fuliow to t he  plail~tiff from the l iori i~g of the deftwdant's 
a r t e s i a ~ i  \veils. Ibid.  

3. Sam-Reasoi~ablc  7-se.-The fl\\.neT of lands is o~ i ly  cmtitled to t he  
r ea so~~ t lb l e  use of ];ercolating waters  collrctcd in sul)tc~rranean chn11- 
nels on his own l ands :  and where a city has  (lug :lrtesian wells for  
the ivater supply of i t s  i r i l ~ a l ) i t a ~ ~ t s ,  so an to ~ ~ r a c t i r n l l y  es lmust  
the  supply to the ar tes ian  \rells of mi adjoinill:: owle r .  to the  in jury  
of tlic. liroductiveness of his liuiils and the  henlth of his tennnts, i t  is 
resl~onsiblc~ in t la~nages  to the  p l a i ~ ~ t i b  for  the  injury to his lands  
thcrcby caused ; rind the English cornmoil-law doctrine to the contrary 
i s  inal~plicable under our  statute,  C. S., 970. Ibid.  

4. Wutera-Pot( c r  Pla~tts-Cor~den~?fcf t to?l  - IJrror 1:rcjllfs - .Ittdqmott - 
Estoppel.-After a n a t e r p o w e r  cornpnny ha r ing  the  htatutc~ry author-  
i ty has  staked off upon the  lands  and nia l~ped i t s  location, 111 condem- 
nation,  and has  commenced and  is  ~ r o c e e d i n g  v i thou t  unreasonable 
delay, in good fa i th ,  to develol~ the  ~ a t e r - 1 , o n c r  thereon, anotller 
such cornpan) may not acquire by condemnation subsequently any  
portion of t he  land fo r  such purposes t hus  designated: and where a 
portion thereof has  been unlawfully sought to be thus  condemned, 
and the  court  has  so determined the  case is  conclufive a s  to another 
portion thereof t hus  si tuated,  under the  principl? t h a t  i t  ei ther na s  o r  
should h a r e  k e n  litigated in the  former action. Power  Co. v. Power 
Co., 128. 
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WATERS-Continued. 
5. Same-Constitutional Lam-The superior right to a nater-power prior 

acquired, under condemnation, to that attempted to have been later 
acquired under such proceedings, is not a special privilege prohibited 
by the Fourteenth Amendment to the Federal Coistitution. Ibid. 

WATER COMPANIES. See Contracts, 6. 

WIDOWS. See Courts, 8. 

WILLS. See Mortgages, 3 ;  Estates, 2, 12, 16;  Judgments, 7. 
1. Wills-Devises-Lapsed Legaczes-Statutes-Death of Beneficiaru in 

Lifetime of Testator.-A devise to the son of a portion of the testa- 
tor's lands, nho  died during the life of the testator, leaving children 
v h o  survive the testator, does not lapse, but goes to his children, 
the grandchildren of the testator, a t  the latter's death, under the 
provisions of C. S., 4168, no contrary intent of the tecstator appearing 
by a construction of his will. Askew 2;. D i l d ~ ,  147. 

2. TT'ills-Devise-Estates-Co?zti?zgent Remainders-Titlt'-Vested Infer- 
ests-Statutes.-Where the testatris devises absolutely her undivided 
land to her two sons, and by codicil devises to eac?d a certain part 
thereof, that portion designated a s  lot KO. 1 to one of them, and lot 
No. 2 to the other, with further provision, should either of them 
die leaving a child or children, said child or children shall be entitled 
to his or her parent's par t :  Held, the title to the lands vested in 
the son living a t  the time of the death of the testatris, and was not 
postponed to await the uncertain event of the death of the son 
without leaving child or issue. Duprce v. Daughtridye, 193. 

3. Wills -Executors and Administrators - Xonresidents - Witnesses - 
Statutes.-Where a nonresident testator has left a nil1 disposing of 
certain lands in this State, including his wife as  a beneficiary, with 
t n o  nitnesses required by C. S., 4131, an affidavit he has attached 
thereto as  a part thereof, stating that none of his wife's money 
had been used in his acquisition of the lands disposed of, signed 
without witnesses, cannot alone be construed as  showing an allirno 
testandi, or a s  having the effect of passing thereunder any of the 
testator's lands here situated under the n ill to which it  n a s  attached : 
Rcmble, a will properly attested and otherwise sufficaient under the 
laws of another State would operate to pass title to lands situated 
here. C. S., 4152. TVhitten u. Peace, 298. 

4. Wills-Decise-Election of Remedies-Heirs a t  Law.-Where a testator 
has devised his lands, escluding those his wife atterrpted to convey 
to him under a void deed, the acceptance of benefits under the will 
does not put her heirs a t  law to their election to take the lands 
described in her void deed a s  her heirs a t  law. Ibid.  

5. Wills-Holograph Wills-Evidence-Ambiguity-lntent - Appeal and 
Error.-Upon the trial of a caveat to a holograph will, when an 
inquiry in the issue is to the intent of the testatrix to make the will, 
or the animus tesfandi wherein the caveator's interest as an heir 
a t  law was practically omitted, evidence a s  to the relationship or 
regard the testatrix had for the caveator is admissible upon the 
question of the intent of the testatrix to make a will, though i t  be 
of such a character that might influence the sympathy of the jury 
in the caveator's favor. I n  r e  8outherZand, 325. 
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6. TT-ills-E'~ide?zce-1~~tc?zt-Uurdci~ of Proof-1nst1~nctiot~a.-JVllere the 
ailimzus tcstundi does not appear by construction of the instrument 
itself offered a s  a last \vill aiid testament, but is left ~ lnc (~r t :~ in ,  i t  is 
coml~etent to show i t  or dis11rove it  by 11arol or extrillsic critlttuce for 
the jury to decide ; and :in i~istructiun OII this 1)liasc. of tlic case does 
riot affect tlie burden of proof to thc l~ ro~~ount lc~r ' s  l~l'c~jutlic~c~ aftcxr the, 

e x c c u t i o ~ ~  of tlie paper-\vriting has I1tw11 1)riniti f:iciv 11rovt~11 by him. 
Ibid. 

7. IVills-Siyttat~tre-"dother."-The signature of the \vord "lllotller" to  
a pal~er-writing offered a s  a hologral~h will is sufficient if i t  is sho\vn 
that tlie maker ado~lted it  as  her own for the purllose of clsecuting 
the instrument. Iliid. 

8. I17ills-Equit~-Con1;crsio?~-Uescct1t a n d  Uistribution.-\Tll(~tller lands 
directed by tlie testator to be sold shall be regarded a s  l~ersonalty 
in n.liole or in part ,  under tlie tloctrine of equitable conversiorl, 
del)cntls u11un his intent as  gatliercil from his will;  and a direction 
that his executor sell certain of his lands to I J : I ~  his debts, ant1 
should a sur l~lus  remain to pay i t  in certain amounts to tlesignatrd 
beneficiaries, evidences his intent that the full proceeds of the sale 
should be regarded a s  personalty, and after satisfying the bequests, 
the remainder, a s  l~ersonalty, is sul~ject to the a p ~ ~ r o p r i n t c  canon 
of distribution. FVoodu;ard v. Bell, 505. 

9. Ti7ills-Devise-Estutes-Defeasible Fee Simple.-A devi-e of lands 
to testator's n i fe  in fee simple, with limitation over should she die 
intestate, vests in her, surviving her husband, a fee-simple estate 
defeasible upon the happening of the contingency of her d ~ i n g  intes- 
tate. Fou v. Pol/, 518. 

10. Same-Residuary Clauses.-A wife took under the will of her husband 
his entire estate, including lands, with certain specific esceptions, 
defeasible upon her dying intestate and left  a will specifically dis- 
posing of the same among numerous beneficiaries, and by Item VIII ,  
gave all that  she had not mentioned to R., the nephew of her husband 
and his wife, which included the land in dispute. Held, by a proper 
interpretation of the entire will, she died testate a s  to this land, 
and i t  did not go under a different item of the  will to the heirs of 
both. Ibid. 

caveat a will a re  in rem involving the rights of the beneficiaries a s  
named in the will, and those of the opposing heirs a t  law or nest  
of kin depending upon the answer to the issues of de.z;isaz;it vel non, 
and there being no parties, strictly speaking, upon whom a judgment 
a s  of nonsuit may be taken, the issue should be tried in the due 
course and practice of the court, and a motion a s  of nonsuit should 
be denied. In r e  Westfeldt, 702. 

12. Wills-Evidence-Holograph Wills.-Evidence that  a paper-writing pur- 
porting to be the  last mill and testament of the deceased, wholly writ- 
ten and signed by her,  was found among her valuable papers after her 
death, in a desk where she kept her business papers, and those she 
desired to keep for their sentimental vaIue to herself, and transferred 
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IVILLS-Co)bti)bued. 
a f t e r  licr dcatli to her t runk \v11e1~ tlic~y w r r r  fouutl : s  Itcld sutticicvlt, 
untler the circ.umst:inces of this cilsc to sus t i~ in  t l ~ c  vc'rt1ic.t of 111(~ jury 
a ~ i d  tlenp the  carca tor ' s  motion :IS of ~ l o ~ l s u i t .  J b i d  

13. Same-J lo~ ta l  ~ a ~ u c i f ~ - A t u t t c f c s . - ~ l i c ~ ~ c ~  Iwin:: e ~ i ~ l ( ~ n c c  u l ~ o ! ~  the  
tri;ll of the, iswcs of d(,cisclr.if ccl )LOIL  tliitt tllcb tlcc'c~;~sctl lii~tl sntlivic~ut 
mental  cii1)ncity to execute tlie llal~er-\vritillgs I)cili:; ] ) I u ~ ~ I I u I ~ ~ I ( Y I  a s  
Iirr \\.ill, t ha t  she was  a\vare of tlie na tuw,  o s t c ~ ~ l t  i11111 villut: of tllc 
prol~cr ty ,  iind t l ~ i ~ s c  who111 slie \rislit'd to 11:1r(s i t ,  ~ t ( l . .  the i s s u ,  \\.;IS 

l ) ro l~er ly  sulmi t ted  to t he  jury. C. S., 4144. Ibitl. 

14. 1I~ill.s-IIoloyt~ap11 ll~ills-l17ifi~csscs-1lc11cfic:itrric's - 1 oitl Leycct~irfs - 
Ntutrctc~s.-One \vho is a bcnefici:lry under :L l ~ o I o ~ ~ ~ . a ~ ~ l i  \ \ i l l  I I I I I ~  

testify to s u c l ~  c o n ~ l ~ c t e n t  relc%u~t an11 ma te r i i~ l  f : ~ c t s  a s  tcntl to 
cstit1)lisli i t  a s  a valitl \\.ill without rent lvr in ,~  roitl the  I~onctits 110 is  
to reccive tlicrcuntler. C. S., 1792, 1793. I t  is  o t l l c ' r~~ i se  a s  to :in 
iittcstiilg \vitnc,ss of n will t ha t  tlir statute' require:; to 11c attested 
by witnesses thereto. C. S., 4138. lb id .  

15. Il~ills-I~~fo~prctatio~~~-Sccer~al II'ritiny8--1Zcp1cy~t~ci1c!~--Inzplicd IZcco- 
cotioi~.-JYllvrc tlicre a r ?  screra l  l~nllers l~u r l l o~ ' t i~ lg  to 1)c a valid 
l~olograpli  will, rcconcilal)le ill their  tclrms, the  f:~c,t t ha t  none of 
t l l e~n  \yere tlatrd or the  t imc of their  esecution offtrcd in evidence 
is  not material, a n d  tlic princil~le t h a t  u later will i~lconsist twt with 
a former one re11eals the  la t te r  to the  e s t en t  of I-lie rel)uguancy, 
has  no application. Ibitl. 

1G. IVills-Pt,obntc-E'ridc~zce-Statutes.-Thr: record and  probate of a will 
according to law i s  conclusive a s  to  i t s  validity, w l ~ e n  not vacated 
on ap l~ea l  nor tleclared void by a competent tr ibunal,  and  the esceutor 
naxncd has  duly qualified and  is  engaged in tlie performance of his 
duties a s  such without any  legal objection having been interposed. 
C. S., 4145, 4161. Bank r. Dustolcc, 777. 

17. Same-Part ies-Stat zite~9-94~r€~mc?~ts-Cou~~fd-Jtirisdiction.-Persons 
n-110 a r e  interested neither a s  heirs a t  latv of the  deceased nor a s  
beneficiaries under the  writ ing propounded a s  the  will, a r e  neither 
nectlssnry nor 11roper parties to a case agreed to  interpret  i ts  pro- 
visions, nor to  set  i t  aside, nor to asser t  t h a t  an  order made by the  
court  be vacated on the  ground t h a t  they had not been duly made 
parties o r  given c o n s ~ n t  t h a t  judgment be rendered out  of term, etc. 
C .  S., 446. I t  i s  otherwise a s  to  one who h a s  been named a s  a 
beneficiary n l lo  has  neither been duly made a par ty  nor given con- 
sent to  the  agreed case or the  fu r the r  action of the court  thereon. 
Z b id. 

18. Sa?n,e-Co)~scnt.-Secessw parties to a n  action concerning the  inter-  
pretation of a will a r e  barred by the i r  own consent to  submit a n  
agreed case, etc., and their  acquiescence in a motion made by others, 
not necessary o r  proper parties,  cannot affect t he  judgment accord- 
ingly rendered by the  court .  Zbid. 

WITNESSES.  See Wills, 3, 1 4 ;  Criminal Law,  1 3 ;  Sta tu tes ,  7 .  
1. Witnesses-Expert-Questions of Law-Ecidence-Appeal a n d  Error.- 

I t  is  a question of law f o r  the  court ,  and  not of f ac t  fo r  t he  jury,  
whether a witness, who i s  introduced a s  such, i s  an exper t ;  and if 
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there is  any evidence tending to establish th is  a s  n fact ,  the  :1Wrma- 
t i r e  l~oldlny of the  t r ia l  judge i s  not  reviemable on alq)eal. A'h(111. I 

Haxdlc  Co., 222. 

2. Sa1~~e-Scylige~1ce-Poiso~~-Gases-Eci~1c~~ce~-~~1~cre there is  other 
'vitlcnce teiidiiig to show tha t  the  dent11 of clrfeiltlant's em1)loyee \\.as 
c:lusetl 11y the liegliyence of the  defeiltltiiit, ill ml nc t io~l  to recorer 
tl:lmagrs themfor,  a l~hysician,  \vho 1x1s clualificd :is all exllert, aild 
n.11~ may testify f rom his liersoilnl observation a d  inves t iga t io~~  
tl~csrrof, is  : r l ~  cornl~t~tent  to testify to his ol~illion tha t  the  illtestute's 
t1e;ltll \\-as c~:rusccl, :is in this case, by l~oisonous gases from all im- 
l ) r o ~ r r l y  constructed o r  woril-out pa r t s  of a. gas  engiiic ol)eratiilg n 
motor I)o:it ill which the  intestate was  riding in ail ellclosed cabin, 
when r e l e r m t  to the  inquiry. . Ibid.  

3. S4'cz,nc-Ecitlc)lc(~-Q~ie~stio,rs fo r  Jtcrij-l'rictls. - T l ~ c  tcstimoily of a n  
rxpt'rt is  not admissible up011 mat ters  of judgment w i t l~ in  the lmowl- 
edge or experience of ordinary jur)-men. Ibid.  

4. Sn)nc.-Where there i s  c r ide i~ce  tending to  show t h a t  the plaiiltiff's 
ilitcWnte mvt his death  b~ lroisonous gascts from a n  im1)rolwrly ~011- 

s t r u c t t ~ l  gns engine in a boat \\-hercii~ he  \\-as riding, and furilis1lt.d 
Iiy the  defendant,  h is  em~iloyer,  to be used \ ~ i t h i n  the  scope of his 
dutit3s, testimony of ail c spe r t  ill such mat ters  t ha t  he  lint1 exnmiuetl 
the  cilgi~le n f t r r  the  injury,  : ~ n d  i ts  imperl'ect conditioil was  such 
a s  to give out the  1)oisonous gases, is  coml~ctcnt,  when there i s  nlso 
t1ritlt~lic.e tending to sllo\v t ha t  the  coriditions testified to by h im had 
existed a t  t he  t ime of the intestate 's  death.  I bid. 

5. ~ u ~ n c - l ~ o ) ~ . r ~ r i t . - \ V l ~ t ~ r e  there i s  evidence trniliilg to  sho\v tha t  the  
defendant,  in a n  action to  recover daiiiages for  the  \vrongful death  
of 1)lnintifr's intestate alleged to have breii caused by the  defc l~dant ' s  
ilc~glig,.cil(x~, had hired,  tlirough i t s  rice-l)rinciyral, n gas motor boat 
for  the  use of the  intestate ill t he  scope of his employment, on nllic.11 
the  gas ellgiilc, owing to i t s  wornout or imgrrfecT condition, g:lvc off 
lioisi,~ious gases undcr circunustailces t ha t  caused thc  death  of the  
intc%tatc: Iicltl,  sufficient to t ake  the case to the  jury aild to elrily 
tlefel~elmlt's motion a s  of i~onsui t .  I h i d .  

WOKIZ AND LABOR. See Employer anel Em~ilo>ec,, 2 ;  Evidence, 10. 

W R I T T E S  Ih'STItUJIESTS. See Wills, 15. 




