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CITATION OF REPORTS 

liulr 46 of the Sul~reme C'ourt is as  f o l l o ~ s  : 
Inasmuch as  all the Reports prior to the 63d have been reprinted by the 

State, with the number of the Volume instead of the name of the Reporter, 
counsel will cite the volumes prior to 63 N. C., as  follows: 

1 and 2 Martin, Taylor Collf, j . . . . . . .  .as 1 S. C. 

. . . . . . . . . . . . . .  1 Haywood " 2 " 

7 . . . . . . . . . . . . . .  - ' 3 '4 

1 and 2 Car. Law Re- ( ,, ,, 
pository 8: N. C. Term 1' ' ' 
1 3Iurphey . . . . . . . . . . . . . .  " 5 " 

7 - . . . . . . . . . . . . . .  " 6 " 

. . . . . . . . . . . . . .  3 " " 7 " 
1 Hawks . . . . . . . . . . . . . . . .  " 8 " 
2 " ' 9 " . . . . . . . . . . . . . . . .  

. . . . . . . . . . . . . . . .  3 " " 10 " 

4 . . . . . . . . . . . . . . .  " 11 " 

1 Ilerereux I.a\\.. . . . . . . . . .  " 12 " 

2 " . . . . . . . . . . . .  " 13 " 

3 " " . . . . . . . . . .  " 14 " 
4 ' . . . . . . . . . . .  " 15 " 

1 " Eq. . . . . . . . . .  " 16 " 

2 " " . . . . . . . . . .  ,' 17 " 
1 Dev. C Bat. 1,aw.. . . . . . .  " 18 " 
2 " . . . . . . . . .  " 19 " 

3 C 4 "  . . . . . . . . .  " 20 " 

1 Dev. C Bat. Eq..  . . . . . . . .  " 21 " 

2 " " . . . . . . . . . .  " 22 " 
1 Iredell Law..  . . . . . . . . . .  " 23 " 
2 " " . . . . . . . . . . . .  " 24 " 

3 " " . . . . . . . . . . . .  " 25 " 

4 ' *  " ............ " 26 " 

3 " " . . . . . . . . . . . .  " 27 " 

6 " " . . . . . . . . . . . .  " 28 " 
7 " " . . . . . . . . . . . .  " 29 " 

S " " . . . . . . . . . . . .  " 30 " 

9 Iredell L n n  . . . . . . . . . .  . a s  31 N. C. 
10 " . . . . . . . . . . .  " 82 " 

11 " " . . . . . . . . . . .  " 33 " 

12 " " . . . . . . . . . . ' .  34 " 

13 " . . . . . . . . . . .  " 35 " 

1 " I<q. . . . . . . . . . . .  " 36 " 

2 " " . . . . . . . . . . .  " 37 " 

3 " " . . . . . . . . . . .  " 3s " 

4 " . . . . . . . . . . .  " 39 " 

5 " " . . . . . . . . . . .  " 40 " 

6 " " . . . . . . . . . . .  " 41 ' .  
" ,' . . . . . . . . . . .  " 42 " 

S " " . . . . . . . . . . .  " 48 " 

Busbee Lnv . . . . . . . . . . . .  44 " 

' Eq. . . . . . . . . . . . . . . .  43 " 

. . . . . . . . . . . .  1 Jones Law " 46 " 

2 " . . . . . . . . . . . .  " 47 " 

3 ' " . . . . . . . . . . . .  " 4s " 

4 " " . . . . . . . . . . . .  " 49 " 
6 " . . . . . . . . . . . .  " 50 " 

6 " " . . . . . . . . . . .  : " 51 " 

7 " . . . . . . . . . . .  51 - 
S " " . . . . . . . . . . . .  " 53 " 

1 " Eq. . . . . . . . . . . .  " 64 " 
'' " . . . . . . . . . . .  " (56 " 

3 " " . . . . . . . . . . .  " 56 " 
4 " " . . . . . . . . . . .  " 57 " 

5 " " . . . . . . . . . . . .  " 58 " 
6 " . . . . . . . . . . . .  " 89 " 

. . . . . . . .  1 and 2 Winston..  " GO " 
. . . . . . . . . . . . .  Phillips T,aw " 61 " 

. . . . . . . . . . . . . .  Eq. " 62 " 

EF In quoting from the yeprinted Reports, counsel will cite always the 
marginal (i. e., the original) paging, except 1 N. C. and 20 R'. C.. which have 
been repaged throughout nithout marginal paging. 



J U S T I C E S  

O F  T H E  

SUPREME COURT OF NORTH CAROLINA 

SI'RISG l'l~>RJI, 191'3 

i i i  



J U D G E S  
OF THE 

SUPERIOR COURTS OF NORTH CAROLINA 

EASTERS DIVISION 

TV. 11. BOSD .................................................... Firs t  ... d d e ~ l t o l l .  
31. TT.  1Li~sf11r.1 ........ .. ................................ S w o ~ i d  ............................. l iockp I I o u l ~ t .  
G .  1:. ~I IDTETTE. .  .......................... .. ..... .Thi rd  ................... .. ..... Jacksoi~.  
5'. z\. I).\SIELS ................................................ &'~lll.tll ............................. ( ~ O ~ ~ ~ S ~ O L ' O .  

A r . ~ m s  I lr-ss . . . . . . . . . . . . . . . . . . . . . . . .  .. . . . . . . . . . . . . . . . . .  I ' i f t l~ . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Greenville. 
HE:\ KY A. (:RADY . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  S i x t h  .............................. (:linton. 
T. II. ( ' A I . Y E I ~ T  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  S I W L I I ~ ~ I  ....... .. ............. l<il l~igli .  
1.:. 1-1. ( '~c.\sarm . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Iq;igl~tl~ ............................ f:outhl~ort. 
S. A. SIS~.I . . \ I I~  ........ ..... . . . . . . . . . . . . . . . . . . . . . . . . . .  .S in t l i  ................ ... .... I ~ ? ~ w t t t ~ ~ i l l ~ .  
\Y. A. l ) ~ . : ~ r s . .  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  T c ~ t 1 1  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Osford.  

IT. 1'. T..\sI: . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  I ~ : l ( ~ r ~ ~ ~ ~ t l l  . . . . . . . . . . . . . . . . . . . . .  ltc~itlsvillc. 
r ,  ' I ' II~N.~.;  .J .  SII . \ \Y . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 \~c\ l f t l l . .  . . . . . . . . . . . . . . . . .  . (  ; ~ c ~ t i ~ s l ) o r o ,  
r 3 A.  11. S'I.\c I < .  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 hirtc'c'llth . . . . . . . . . . . . . . . . . . . . . .  :iIoll~'oc'. 

I\'. F. I I a~wrsc  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  F o n r t c ~ ~ n t l ~  ....... . . . .  ..,('11:11~Iottc~. 
.Toll.\ 31. ( I~:I.IE:sR\. . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Fif tcc ' l~ t i~ .  . . . . . . . . . . . . . . . . . . . . .  ..( 'ol .co~tl .  
i t .  1,. I\'mr . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  S i s r c w ~ t l ~  . . . . .  ... .......... Slrc\;l)y. 
r 7 I . I;. I,'I\ 1.1,:~ . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  S t ~ ~ c ~ ~ ~ t c ~ ~ n t l i  ................. ' ~ \ ' i l k~s I )o~~o .  
311c Ii.\l:r. 6 ( ' 1 l ~ : ~ ( ' l i  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  I.:il'llttv~l~tll .... . ............. 1 i ( ~ l 1 d ( ~ l ~ ~ o 1 1 ~ i ~ l e .  
1'. A .  l I ( . l . : l . ~ t o ~  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  S ~ I I ~ ~ ~ ~ T I I ~ ~ I . .  . . . . . . . . . . . . . . . . .  :~1:1rsl1:111. 
r .  1. 1) .  I:I:\ s o s  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  ' I ' \ \ . ~ ~ i ~ t i ~ l  1 1  . . . . . . . . . . . . . . . . . . . .  1 :I ysr111 ('iry. 



SOLICITORS 

EASTERN DIVISION 

S n n ~ c  District Addresx 

WALTEH L. SMALL ................................ , .F i rs t  ............................ I*XizabetI ('ity. 
I)OSSEI.~, (:ILLAM ......................................... Second .......... .. ........ . .Tarboro.  
R. H. PARKER ........................................ Third .............................. Enfield. 
('LAFVSOK I.. WILLIAMS ............ ... ............. Four th  ............................. Sanford. 
JESSE H. DAVIS .......................................... Fif th  .............................. S e w  Bern. 

........ J A ~ I E S  A. POWERS .................................... Sixth  ................... .. I i i~ is ton .  
........ IT. F. EVANS .............................................. Seventh ........... .. Raleigh. 

............................. IYoouus KELLUM ....................................... Eighth \Vilmin:.to~i. 
r 1 ............................... 1. A. JICSEILL ....................................... Xinth T.111~11wrton. 
1,. P. JIVT,EYI)OX. . . . . . . . . . . . . . . . . . . . . . . . . . . .  Tenth ............................. I h ~ r h a m .  

WESTERN DIVISION 

S. POKTEK (:KA~ES.  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Eleventl I. ................... JIonnt Airy. 
.J. F .  SPRIJILL ................................................ Twelfth Lexington. 

................... F. 1). PHILLIPS . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Thirteenth Rockirlgham. 
. JOIIX G .  CARPENTER .................................. Fourteenth ............... .... (+astonin. 

......................... ZEB. V. LOSG ................ Fifteenth Statesrille. 
R. L. HUFFMAS . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .... ........ Sixteenth ....................... Morganton. 

....... .... . Joaxsos  J .  H a m s  .................................. Seventeenth ......... S. W i l k e s l m ~ , ~ .  
.... J. TT'. PLESS, J R  .......................................... .Eighteenth ........... .. JIarion.  

J .  E. SWAIS .............................................. Nineteenth ...................... Asl~evillr .  
(:ROVEK ('. I).~TIs . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Twentieth ......... ...... \Tn~.nt~svi l l (~ .  



LICENSED ATTORNEYS 
SI'IIISG TERM, 1925 

1,icelise to lhractice law in Sort11 Carolina was  granted  by the  Suprnne  
Court, Spring T e r ~ n ,  1925, to the  following : 

.................................................................. -\DAMS, JIET.\ ............. ... l ia le ig l~ .  
.......................................................... ~'~ARXIIARDT,  LUTHER ERSEST (?011(~01~1. 

.................................................................. UEI.I .A~~Y, CLAYTON GILES Jl ' i l~ningto~l.  
..................................................................... BESFORD, LEE GHIFFITH 1Vab.e E'orrst. 

.................................. ................. UI.OUST, SAMUEL MASTERS .. . .Wasl l in~tol l .  
. . . . . . . . . . . . . . . . . . .  .................. ~ ~ O \ V E R S .  ~ A L E S T I S E  BROADWAY, JR .... Elk Pa rk .  

..................................................... ~~RE. \KTOS,  MICHAEL JOSEPH, JR . C l l r l o t t ~ .  
...................................................... I~KTSON,  THADDEUS DILLARD, JR Brys011   lit^.. 

B r s ~ r - .  CHARI.ES WARE .................................................................... Monror. 
............................................................ BURSS. T I ~ O M A S  AI,ESASDEH Ash?boro. 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  13~-TLER, JIAKIOS ............ .. ..................... .. ~Yi11st011-Sa1eu1. 
....................................................................... ('ARTER. FOSTER ~ ' E R C Y  West Ashe~ i l l e .  

................................................. ( 'ACDELL, PAUL JAMES ........... .... St. P:~II~s.  
........... ( ' ~ G B ~ R s .  CHESTER AMBERG Canton. 

................................................. COPELAND, HUGH BLAND ............. .. Edenton. 
('OWARD, HUBERT EARI ..................................................................... Kin';tou. 

.......................................... ('RISP. ALFRED IIEESE . . . . . . . . . . . . . . . . . . . . . . . . .  .. Collettsvillt~. 
............................................................... FAI,I<. HERBERT SEESHOLTZ S e n  port News. 1-a. 

~.'I.O\VERS, ELIJAII I)ANIEI .................... .... .... ... ...................... I<l~igl~t(lal(' .  
(;.\I.I.o\YAY, IAJI.\R QUINTICS . . . . . . . . . . . . . . . . . . . . . .  .. ....... . . . . . . . . . . . . . . . . . . . .  . .Brerard .  
(:IIWOS, JEPFEKSOS DAVIS Hamlet .  
H.4~~rr . r . .  MCI<ISI.EY .......... .. ........................................................... C l w l o t t ~ .  
H a s s . \ ~ i ,  CARRIE DYSE ~':DNUSLI . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1.11nlberton. 
HERMAS, BES ............................................. ... ............................... H i  Point.  
HOHSER, FEXTKESS THOMPSOS .......... ... ........................................ G a t e s ~ i l l ~ .  
HOTVIE, CALVIX SCOTT ...................................................................... S t  Pauls.  
HUIIPIIREY, WILLIAM HARHELI., JR. .  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Lunbei-ton. 
J o s ~ s .  ('IAUDE YESICE ....................................... ..... -tll ('ity. 
JOSES. IIICITAHD SI.OAS ................... ... .................................. -1in. 
I i ~ s a ,  \T'II,I.IAM GHEESE ............ ....... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  ('li~lton. 
I i ~ r c t ~ r s .  ('I.ELIEST SATTERFIELD . . . . .  ... .......................................... S(~) t Innr l  S t~s l i .  

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  IL.\S(.ASTER. I)A\.II) I<AHI.OW. .TH.. St. PRU~S.  
T,EWIS. JOSEPII I-RAXCIS . . . . . . . . . . .  ... ......................... H s o n .  
JI.\c.li.\~. ('IT.\HI.ES BROADFOOT . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Fi i~~e t t ev i l l t~ .  
J l a s o s ,  Osc.\n FICHDISASD, JR . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  G:l:,toni:~. 
JIEEKISS, WII.RUR .......... .. .............................. .... A I ~ P O .  
~IITCIIEI.L, EITESE CAPERS ............................................................... B ~ C T Y U Y ~ .  
SEAT,. TITOMAS GILI ....................................................................... T , ~ I I ~ ' ~ I ~ ~ > I I ~ ' C .  
O ~ E S S .  EDWARD LIXDSAY ....................................................... Joutll. 
PEARCE. JIAUKICE CLIFFORD ............ ....... ..................................... To1111gs~~illtt. 
POISDESTEK. ('IIARI.ES CRAWFOHD . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Fr:mklin. 
13on1ssos. GEORGE FI.EMISG ........... .. ............................................. Wea~erv i l l e .  
IIOOKER, WII,I.IAN HESRT . . . . . . . . . . . . . .  ....... ....... .... ...a. 
ROOT. JOEIS ( ' a r , r~s  . . . . . . . . . . . . . . . . . .  ....................................... a h .  

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  SHARP. .To~rs  I ) . \ r ~ s  T i  ~ s t o ~ ~ - S a l e r n .  



LICEKSED ATTORKEYS. v n  

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  SPRISGLE, GEORGE TVASIIISGTON Ralrigli. 
STAMEY. MOXIE G . . .  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Candler. 
STEUEZS. HEXMAS MATHI( E . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .l.eicester. 
STKOUD, ('II.\HI.ES EDWARD . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  ..UreerisL)oro. 

...................... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  SUMJIERSII.~~, RETTS SOBE. ... Jacksonville 
TIIIGPES. I~ICIIAHU ELTON ........................................ ................ Durham. 
r 7 ............................................................ ~ I I O R P E ,  IIICIIARLI YOTSG Rocky JIonnt. 
'I'IILETT, HOOSE I )O\VDY . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Iinltlijill. 
TOI~PISG. I ),\XIEL I)E!VEY . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  ..Pantego. 
TRESLER. C'IIAKI.ES OTIIO PORTERFIELD ............ ......... . . . . . . . . . . . . . . . . . .  Rock\v~lI. 
\\-HEDIIEE. \VILLIIM I.IPSCOMII . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .(:reenvill~. 
\YITITAKEX, FHASK HAKREIJ ........... ... .... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Elkin. 
\VIIITII.\S. I~XGESF. ~ I C I ~ I S L E Y  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .L~\visvill(~ 
\YIS\.I{EKKI-. ('IIAKI.ES IIKYAST . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Kellunl. 
ZOI.T.I(.OFFI.:K. .TOIIS HII.I.I.\RI) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .He~i(lol"so\.~~. 

T-ntlrr ('oniity Act : 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  IIIKKIIT. TYILI.IAI\I TIIOUAS Illinois. 

EIor.si.\s. ALFRED \VASSAXAKER. . . . . . . . . . . . . . . . .  ..South Citrolillil. 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  VEST. ROBERT .JESSE Miwissi]~]~i .  



CALENDAR OF COURTS 
TO R E  HELD I N  

SORTH CAROLINA DURING THE FALL TERM OF 1925 

SUPREME COURT 

The Supreme Court meets in the city of Raleigh on the first Monday in February 
and the last Monday in August of every year . The examination of applicants for 
license to practice law. to be conducted in writing. takes place o.ne week before 
the first Monday in each term . 

The Judicial Districts will be called in the Supreme Court in the following 
order: 

FALL TERM. 1925 

.............................................................................................. First District ..September 1 

Second District ......................................................................................... ..September 8 
r 7 l h i r d  and Fourth Districts ...................................................................... September 15 

........................................................................................... Fifth District S e p t e m b e r  22 

............................................................................................ Risth District September 29 

Sevellth District ............................................................................................ October 6 

E:ighth and Ninth Districts .................................... ........ L e  13 
r 7 lent11 District ............................................................................................... October 20 

........................................................................................ I~levellth District October 27 
r 7 ........................................................................................... Lwelfth District Sovember 3 
r 7 I liirteenth District ........... ... ................................... .... ............... o e m b e r  10 

.................................................................. I.'ourttwlth District ........... ... Xovember 17 

h'ifteenth and Sixteenth Districts .......... ... ........................... a r  24 

............................ Seventeenth 2nd Eighteenth Districts ................ .. Dwember 1 

.................................................................................... Sineteenth District December 8 
r 7 .................... ............................ lwentieth District ........... .. .... ... .. T)c~embcr 18 

viii 



SUPERIOR COURTS, FALL TERM, 1925 

The parenthesis numerals following the date of a term indicate the number of 
weeks during which the term may hold 

In many instances thr statutes apparently creatp runflicts in the terms of court. 

THIS C-XLSSDAK IS UNOFFICIAL 

EASTERN DIVISION 

FIRST JUDICIAL DISTRICT 

F ~ L L  TERM, 1925-Judge Cnlrert. 
Camd~n-Prpt .  2s 
Beaufort-July 27'; Oct. St (2);  Nov 23; 

Dec 21t. 
Gates-Aun. 3: Dec. 14. 
Tyrrell-Kov 30. 
Currituck-Pept. 7 
Chowan-Sept. 14; Der,  7. 
Pas?uotank-Aug. 24'; Sept. 21t; S o v .  9:: 

Nnv. 16t. 
Hydp-Oct. 19. 
Dare-Oct. 26 
Perquimans-Xov. 2 

SECOND JUDICIAL DISTRICT i 
FALL T E R M ,  1925-Judge Cranmer. 1 

Washinqton-.July 13. Or t .  ? i j ,  
Nnsh-Aug. 24'; Ort.' 12t; S o v .  30': Dec. i t .  
Rilson-Sept. 7: Ort .  5t; Sol - .  2t 121; Dcc. 21 
Ed~ecomhr-Sept.  14: Oct. 19; S o v .  16t (?I 
Mar t in-S~pt  21 (2);  D w  11. 

i 
i 

THIRD JUDICIAL DISTRICT 

F U L  T E R M ,  1925-Judge Sqnclnzr I 
Sorthampton-t\un. 3:; S o v  2 (21 
Hertfnrd-July 27'; Or t .  19 12); Dw. l i t  1 2 ) .  
Halifax-Aug. 17 ( 2 ) :  Oct. 5t !.&I ( 2 ) :  S o v .  

I" (9, 
"U I d , .  

R~rtie-AUK. 31 12); Sept,. 14t; S o v  16 ( 2 ) .  1 
Warren-S~pt. 21 ( 2 )  
Vance-Oct. . 5 * :  Oct. l? t .  I 

FOURTH JUDICIAL DISTRICT 

F A L L  T E R M ,  1925-Judge Derin. 
T.ee-July 20 12): Pcpt. 21i: S o v .  2; Yo\-. Bt. 
Chathan7-Aug. Bt (21; Ort .  26'. 
Johnston-AUK. 17'; Sept. S t  (2): r k r .  14 (2). 
Wayne-AUK. 21 (2) ;  Oct 12t 1 2 ) :  S o v  30 (2). 
Harnett-Srpt. 7; Sept,  l l t :  S o y  l'it ( 2 ) .  

FIFTH JUDICIAL DISTRICT 

F A T  L T E R M .  1925-J?~dge Cond. 
Pitt-Aun. 24t; Aug. 3!; tlcpt. l l t ;  Sppt 28t; 

Oct. 26t; N o v  ?. 
Craven-Sept. i*; Oct, 5 t  ( 2 ) ;  S o v  23t (2). 

Cartwet-Oct. 19. Dec. 7t .  
Pamlico-Nov. ~ ' ( 2 ) .  
.Jcnes-Sept. 21. 
G r e e n e  Dec. 14 (2). 

SIXTH JUDICIAL DISTRICT 

F A L L  TERM, 1925-Judge Barnhill. 
Onslow-July 201; Oct. 12; Nov. 23t (2); 

npc.  7t. 
Duplin-July 13'; Aug. 31t (2); Oct. 5 ' ;  

P p r .  7 ;  Der.  1Zt. 
*ampson-Aug. 10 (2) ;  Fept. l l t  12);  Oct. 

26 (2). 
1.enoir-.iue. 74'; Oct. l(r; Nov. 9t (2); DPC, 

14'. 

SEVENTH JUDICIAL DISTRICT 

P.AI.L T m v .  1925-Judoe Miduette. 
\Tnkr-Julo 13*. Sept. 14'. Sept 21 (2). Oct. 

5t:  ~ c t .  12'; art. i ~ t  (2);  NO;. g * ;  Nov. 3dt (2); 
Drc. II* ( 2 ) .  

Franklin-Aug. 31t (2);  Oct. 19.; Nov. 16t (2) .  

EIGHTH JUDICIAL DISTRICT 

F A L L  TERM, 1925-Judge Daniels. 
Xrw Hanov~r-July 27'; Sept. 1.1'; Sept. ? l t ;  

Oct 19t ( 2 ) ;  Nov. 16 ' ;  Dec. 7t 12). 
I'rnrirr-Sept. 28; N o r .  2t (2). 
Cnlunihl~s-Aur. 24 ( 2 ) :  Nov. 23t (2). 
Aiunsaick-Sept. 7 t ;  Oct. 5. 

NINTH JUDICIAL DISTRICT 

FALL T E R M .  1925-Judae Dunn 
Roheson-July 13' (2);  Sept. i t  (2) ;  Oct. 5t 

(2);  Nov. 9'; I k c ,  i t  ( 2 ) .  
Eladen-Aug. 10'; Oct. I9t. 
Hobe-.lug. 17 (2) ;  S o r .  It;. 
Cumherlanrl-Aug 31'; Yept .  21t (21; Oc'.. 26 

(2);  S o v .  23'. 

TENTH JUDICIAL DISTRICT 

F.AT.L TERM, 1925-Jud~e Grady. 
.&larnarce-.\ua. I i * ;  Sept. 7t ( 2 ) ;  S o v .  30*. 
Durhrim-July 20'; Sept. 21t ( 2 ) ;  Oct. 12'; 

K o r .  2 t  (21; Dec, 7.. 
Qrnnrille-July 27; Oct. ?fit: S o v .  16 ( 2 ) .  
Orange-.\us. 31; Oct 5 t :  Ilec 14. 
Prrson-.\ug. 10; Oct. 19. 



EIGHTEENTH JUDICIAL D!STRICT 
THIRTEENTH JUDICIAL DISTRiCT 

N!NETEENTH JUDICIAL DISTRICT 

i ' . \ ~ r .  T I  t : ~ ,  l!I?3-.Iudgc 13gle.+v. 
FOURTEENTH JUDICIAL DISTRICT i ~ ~ ~ I I I < ~ < I I \ , I ~ I , - J I I I ~  l.'3t ( 2 ) ;  ,July 27: . \ IW 3+ 121; 

F \I.I. T I , , I ~ I I ,  1\12,; ,JwcI@? 1 3 r u ~ v ~ ~ .  I . \ ,I, ,  17: .\!I$. :{I; ,sc,pt, ; t  ( 2 ) :  Sl'ljt. ? I ;  (ll,t  
' 5 +  ( 2 , :  ( k t ,  I!); S o v  2 t  ( i ) ;  s < > v .  ]ti; s o v  30; 

lI(wkl(~1111~1r'!- d u ! y  13' ( 2 ) ;  . \LIZ 3 l* :  F q ~ t  7 t  ;+ ,:,: 
4\21: o < , t ,  ,;*: ( l < , t ,  l ? t  ( 2 ' :  s o \ - ,  2 t  (21; S u v .  
I $ * ;  X o v .  2 3 t  (Lj. 

. \ l . i , l~eo~l- . \un,  24; S r p t ,  28; O r t .  2 0 ;  S o l - .  23. 

~~:lstC,tl--..\llP. 17t ;  .LW 'l*? S r p t ,  ? I t  ( 2 " ;  
Opt .  20'; U r c .  7 t  (2, .  TWENTIETH JUDICIAL DISTRICT 

F\ I . I .  TP.H\I,  1025--Judoc Lane.  ( ~ I ! ~ T O ~ ~ P - . \ I I ~ :  I0 ( 2 ) ;  S O Y .  9 (2 ) .  
~ I I T  - . lu ly  13; S r p t .  P i .  0 i . t .  .i .I:~cl,s,,n-Oct, I? (2 ) .  
l , 1 1 l 1 - , l , l y  I t  ( 2  s t .  7 ;  I 7 2 i S,,:l111%1111y ,?7 (21: o c t  26 (2 \ .  
Jrvtirll-.\ug. :It 12): S o y  !I (2' .  I (;r:111:1n--F?pt. 7 ( 2 ) .  
C1,~,:1rr.,1+ ~ . \ L I K  17 \ :3 , :  or , t  I!) ( 2 ) .  ('l;1y--Oct. 5 .  
l~,,,..;l,l-S(q,t 1% I,?): Oc t ,  I:+: s , , v  3 ( ? I .  ~ l l l ~ o l l - . \ , ~ . ~ .  24 (21: S,l\.. 23. 



UNITED STATES COURTS FOR NORTH CAROLINA 

DISTRICT COURTS 
E a s t o x  Disti,ict-Isaac N. MEEI\-ISS, Judge, Wilson. 
TITcsfer?~ L)ist i~icf- .Ja~t~s 15. BOYD, Judge, Greensboro. 
\ l 'esf~.?z Di~tr i~ t -ED\vIx  ~ A T E S  ~YEBB,  Jltdye, Shelb9. 

---- 

I U S T E R N  DISTRICT 
Toms--1)istric.t terms a r e  held a t  the  t ime and place a s  folio\\-s: 

Raleigh, four th  Monday a f t e r  four th  Monday in April and C)atober. 
Civil terms, first Aloiiday in Blarcli and September. S. A. ASIIF:. 
Clerk. 

Elizabetli City, sccoi~d &Ionday in April ant1 October. J .  P. Tr~o. \ r rsos .  
Deputy Clerk, Elizabeth City. 

\\'asliington, th i rd  Monday in  April and October. ARTHUR I\I.\'io. 
D c ~ u t y  Clerli, Washington. 

Xenr Bern, four th  Monday in April arid 0c.tobt.r. ALIIEHT T. ~YII.I.I,-. 
I leputy Clerk, New Bern.  

\Vilmington, second Monday a f t e r  the four th  Monday ill d l ) r i l  nil11 
Octobrr. 11. H. FORD. 1)rlluty ('It~1,l;. \Yilmii~i.lon. 

P' ;~yettevil l~~. ;\Ioi~tl:i.~ 1)efoi.e tlic, last  AIoiicl:~~. in 31:11~.li ; I I I I ~  S ( ~ ~ I ~ I ~ I I I ~ I ~ ~ I ~ .  
9. A. ASHE, Clerk, Raleigh. 

\\'ilson, first Xonday in April and October. S. A ,  ASIIF:. ( ~ 1 1 ~ i ~ k .  
Raleiyli. 

O F F I C E R S  

11ivr.v B. TCCKER, United Sta tes  District  Attorney, TYliiterille. 
.T. I). PARKER, Assistant United Sta tes  District Attorlicy, Smitlifield. 
~YILLIS G. BRIGGS, Assistant United Sta tes  District Attoniey,  Ralcich. 
l t .  W. WARD, United Sta tes  h Ims l~a l ,  Raleigh. 
S. A. ASIIE, Clerk United Sta tes  District  Court, Iialeigli. 

WESTERN DISTRICT 
l'r,~.,il.s-1)istric:t te rms a r e  held a t  the  t ime and place a s  f o l l o ~ ~ s :  

(;recnsboro. first JIondny in J u n e  aud December. R ,  1.. EI..\YI oc I < .  

(-'lerl; ; MYRTIX I)\VI(;QISS, Chief Deputy;  DELLA EUTT. Dt'l~uty. 
Statesl-illr, third Jlonday in A l~ r i l  and October. .T. 13. GILL, I ) r l ~ u t y  

('lerk. 
Asherille, first JIoiidny in May and Sovrmltr~r.  J .  Y. Jorco.\s :riitl 

0. I,. JIcI,uRD. Deputy Clerks. 
(Iharlotte, first Monday in April and October. 12. 9. \V~r.r .~alrs,  1) ty)nt~-  

Clerk. 
TTi1l;eslmro. fourth JIondny in May and S o r e r n b c ~ ~ .  ~ I I I .TO> JIcSEII.I.. 

Deputy Clerlr. 
Salisbury, four th  3Ionrlay in April and Octobcr. J .  R.  (:II.I.. 1h~ l111 t .~  

Clerk, Statesri l lr .  
S l ~ t ~ l l ~ y .  fonrtli JIoii11:1y ill S~1)teniI)rr  : i i ~ t I  t11i1.11 1111111l;iy in I \ ~ : I I Y . ~ I .  

1%;. S. \ Y ~ r . r . i . ~ ~ ~ s .  I ) c ~ l ) ~ ~ t y  ('lc,rk, ( 'Iinrlottc. 

O F F I C E R S  

I.'HIXIC .I. LINSET. United Sta tes  District  Attorney, Charlotte. 
('HAS. A. JONAS, Assistant Unite11 Sta tes  A t t o r n ~ y .  1,incolnton. 
TIIOS. J. HARKINS, Assistant United Sta tes  Attorney, Asherillc. 
I.'. ('. PATTOS. Assist:li~t r n i t r t l  States Attornt~y. ('11;lrlottc. 
R R O W X L ~ W  JACKSON, United Sta tes  Marshal,  Asherille. 
R.  1.. BLAY~.OCK, Clerli United States District Court, 0 r ( ~ ~ i i s b o 1 ~ 1  
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COMPANY AXD JOHN A. ROYALL. 

(Filed 24 January, 1925.) 

Injunction-Receiver-Accounting-Bond-Alternate Remedies-Courts. 
Injunctive relief will be afforded by equity when necessary to preserve 

the property rights of the party seeking it, but not when other and less 
drastic remedies will adequately do so ; and where it  appears that a gravel 
company, employing labor, and its operations affecting commercial condi- 
tions, is sought to be enjoined from exercising a continuous mining right, 
under its contract with the plaintiff, on the ground that,  according to the 
necessarily incomplete information of the plaintiff, the defendant is not 
paying for the gravel under its agreement, according to tonnage mined: 
Held, the defendant, being in possession, and with the knowledge of the 
tonnage mined and being mined, should either give bond and file an 
accounting with the clerk of the court a t  stated periods, or a receiver 
should be appointed (C. S., 860), or, as  a last resort, the injunctive relief 
granted, each of these remedies to be applied by the trial judge according 
to the necessities of the case, after inquiry into the relevant facts. 

APPEAL by  plaintiffs f r o m  Lane, J., order, a t  chambers, 3 September, 
1924, denying t h e  motion of t h e  plaintiffs f o r  a n  injunct ion un t i l  t h e  
hearing. 

T h e  defendant, Royall, was not served with summons. 
The contentions of t h e  part ies  a r e  as  follows: 

T h e  plaintiffs allege t h a t  they sold and conveyed t o  J o h n  A. Royall,  

who sold to  the defendant, Carol ina S a n d  a n d  Gravel  Company, t h e  

sand, gravel and  stone upon certain land i n  Moore County, to be quar-  
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ried, washed and removed, as appears by copy of the coitract  attached 
to the complaint; that  the coilsideration for said sand, eic., as set forth 
in the contract, is as follows: 

"The grantee, for himself, his heirs, administrators, executors and 
assigns, liereby contracts and agrees to pay to the said grantors, their 
heirs and assigns, a royalty of one c e ~ t  per ton for e w r y  ton of said 
gravel, sand and stone removed from said two tracts of land, and guar-  
antees that  tlie royaltics sl ldl  not be less than $600 per year for the 
period of fire years from 1.5 June,  1919, payable quarterly; and i t  is  
hereby aclinonledged, understood and agreed that  the said grantee has 
this day paid to tlie said grantors $1,000 in cash, to be applied on the 
paynlent of said royalties a t  the rate of $200 per year for five years 
fronl 1.5 June,  1919, and if said royalties do not amount to $600 per 
year, tlieri the said grantee, his heirs, administrators, executors, k c -  
ccssors and assigns agree to pay to said gpantors, their heirs, adminis- 
trators, executors, successors and assigns such sum of money which, 
nhen added to said $200 par t  of said $1,000 paid as above stated, said 
royalties will equal the said amount of $600 per year, but if said royal- 
ties amount to inore than $600 per year, said grantee, his heirs, admin- 
istrators, executors, successors and assigns, shall pay said grantors, and 
their heirs, administrators, executors, successors and assigns, the amount 
of ~noiicy which with the $200 before mentioned will amount to one 
cent per ton for all gravel, sand and stone removed from said two 
tracts of land for a period of five years from 15 June ,  1919, and after 
the expiration of five years the said grantee, for  himself, his heirs, 
adrni~iistrators, executors, and successors and assigns, agree to pay said 
gral~tors,  and their heirs, administrators, executors, successors and 
assigns, a royalty of onc cent per tori for all gravel, stone and sand 
renioved from said t ~ v o  tracts of land. 

" , h d  it is understood and agretd that if the grantee, his heirs, suc- 
cessors, administrators, executors and assigns shall default i n  the pay- 
incr~t of the sums of nloney or royalties hereinbefore mentioned for the 
perjorl of six montlis from the time they be(-ome due, then that  all the 
rights and privileges, title and interest herein conveyed shall revert to 
the grantors, their heirs, administrators, executors, successors and 
assigns, and thereupon the grantors, tllcir heirs, administrators, execu- 
tors, successors and assigns, and the grantee, his heirs, administrators, 
executors, successors and assigns, shall be relieved from all obligations 
hereunder. cxcept that  under no circumstauces shall the grantee, his 
heirs, administrators, executors, successors and assigns, be relieved from 
paging a t  least $600 per year, as above specified, during a period of 
five years, to the said grantors, their heirs, administrators, executors, 
successors and assigns. 



N. C.] FALL TERM, 1924. 3 

'(It is further agreed that when at any time before the expiration of 
five years from 15 June, 1919, as much as two thousand dollars royalties 
have been paid, exclusive of the one thousand dollars already paid, then 
and in that event the guarantee of $600 per year above provided shall 
cease, and from then on the grantee, his heirs and assigns, shall pay the 
grantors, their heirs and assigns, quarterly, one cent per ton for all 
gravel, sand and stone removed as aforesaid.'' 

The contract further provides that the obligations imposed on John A. 
Royall and his heirs and assigns shall in like manner be imposed on 
his assigns, etc., in the present case the defendant Carolina Sand and 
Gravel Co. The contract further provides that Royall or his assigns 
"hereby agrees to keep a true and strict account of all gravel, sand 
and stone removed from said two tracts of land, and to furnish to the 
said grantors, and their heirs, administrators and assigns, an itemized 
statement of the same quarterly from the 15th day of June, 1919." 

The complaint alleges : 
"That owing to the geographical and physical shape, form, curvature, 

topography and condition of the surface of the land above described 
before entry thereon by the defendants for their mining operations in 
the removal of the sand, gravel and stone under the contract with 
plaintiffs as above set out, which sand, gravel and stone has been removed 
by the defendants in their mining operations in the manner and to the 
extent above set out, it is impossible for the plaintiffs to allege with 
certainty the tonnage of sand, gravel and stone removed from said lands 
by the defendants and for which the defendants are liable to plaintiffs, 
but from the best information obtainable with regard thereto, plaintiffs 
allege that defendants have removed from said lands more than 3,673,269 
tons of sand, gravel and stone, and there is now due and owing plain- 
tiffs in royalties by defendants therefor the sum of more than $33,732.69 
for said land, gravel and hone. 

"That the Carolina Sand and Gravel Company are now trespassing on 
said lands by continuing to remove therefrom the sand, gravel and 
stone of plaintiffs in large quantities, appropriating the same to its 
own use and refusing to account to plaintiffs therefor or to pay for 
same, to the untold hurt and irreparable damages of the plaintiffs." 

The defendant, Carolina Sand and Gravel Co., answered the com- 
plaint and admitted the execution of the contract set out in the com- 
plaint from the plaintiffs to John A. Royall and from Royall to the 
answering defendant, but denied all other material allegations of the 
complaint. The contracts were duly recorded. 

Upon hearing the motion for restraining order at  chambers, the same 
was denied and the plaintiffs excepted, assigned error and appealed to 
the Supreme Court. 
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TV. R. Clegg f o r  plaintiff. 
H. P. Seawell for defendant. 

CLARKSON, J. Jeremy defines an  injunction to be "a writ framed 
according to the circumstances of the case, commanding an  act which 
this Court regards essential to justice, or restraining ;in act w11ich i t  
esteems contrary to equity and good conscience." Jeremy's Eq., p. 307. 

"Injunction has been styled the 'strong arm' of equity to be used 
only to prevent irreparable in jury  to him who seeks its aid. . . . AS 
a remedy for  preventing wrongs and preserving right: the injunction 
has been regarded as more flexible and adjustable to circumstances than 
any other process known to law. T h e  correctness of this estimate is  seen 
in  the readiness with which injunctions yield to the conrenience of 
parties; the ease with which damages are substituted in their place 
when justice and the public interest so require; the facility with which 
a preventative and a mandatory inju~iction are  made to cooperate so 
that  by a single exercise of equitable power an in jury  is both restrained 
and repaired; and the facility with which injunctive relief can be 
applied to new conditions and adjusted to the changing emergencies 
of modern enterprise." Joyce on Injunctions, Vol. 1, part  of see. 2, 
PP. 4, 5 .  

I n  14 R .  C. L., par t  of see. 43, i t  is  said:  "Inadequacy of the 
remedy a t  law is the basis on which a court of eqnity founds the  
exercise of its power to afford relief by injunction. I f  it  appears to  
the satisfaction of the court that  a person has a property right and 
that  he has no means of protecting i t  from in jury  a t  the hands of 
another, the court may then exercise its extraordinary power." 

C. S., 843, in part, is as follows: 
"A temporary injunction may be issued by-order in zccordance with 

the provisions of this article. T h e  order may be made by any judge 
of the Superior Court in the following cases, and shall be issued by the 
clerk of the court i n  which the kction is required to be tried : 

'(1. When i t  appears by the complaint that  the plaintiff is entitled to 
the relief demanded, and this relief, or any part  thereof, consists i n  
restraining the commission or continuance of some act the conimission 
or continuance of which, during the litigation, would produce in jury  
to the plaintiff, or 

"2. When during the litigation, i t  appears by affidavit that  a party 
thereto is  doing, or threatens or is about to do, or is procuring o r  
suffering some act to be done in violation of the rights of another party 
to the litigation respecting the subject of the action, and tending t o  
render the judgment ineffectual." 
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C. S., 860, in part, is as follows: 
"A receiver may be appointed- 
"1. Before judgment, on the application of either party, when he 

establishes an apparent right to property which is the subject of the 
action and in the possession of an adverse party, and the property 
or its rents and profits are in danger of being lost, or materially injured 
or impaired; except in cases where judgment upon failure to answer 
may be had on application to the court." 

I t  mill be noted that these statutes give broad and liberal powers. 
I n  Lumber Co. v. Wallace, 93 N. C., p. 27, Merrimon, J., in con- 

struing the above sections of The Code, says: "The provisions of 
The Code, sees. 338 and 379 (C. S., 843 and 860, supra), in express 
terms invest the court with very large and comprehensire powers to 
protect the rights and prevent the perpetration, or the continuance, of 
wrong in respect to the subject-matter of the action, and to take charge 
of and protect the property in controversy both before and after judg- 
ment, by injunctions and through receivers, pending the litigation; they 
facilitate and enlarge the authority of the courts in the exercise of 
these remedial agencies, and do not in any degree abridge the exercise 
of like general powers that appertain to courts of equity to grant the 
relief specified, or to grant perpetual injunctions in proper cases and the 
likerelief." . . . (p. 30). "It is against the policy of the law to 
restrain industries and such enterprises as tend to develop the country 
and its resources. I t  ought not to be done, unless in extreme cases, 
and this is not such an one. The court made its order granting an 
injunction until the hearing. This order must be so modified as to 
require the plaintiffs to execute a bond with approved security in such 
sum as the court may deem proper, payable to the defendants claiming 
the property, conditioned that the plaintiffs will pay to them all 
such damages and sums of money as the court may adjudge against 
them and in favor of the defendants upon the final determination of 
this action; and so, also, to appoint a receiver, who shall take, state and 
keep an accurate account of the timber that the plaintiffs shall now 
have on hand, and such as they shall cut henceforth until the final 
hearing of the action upon its merits, and make report to the court of his 
action as such receiver; and, further, so as to restrain the plaintiffs 
from removing such timber, or any part thereof, until the receiver shall 
take the account thereof as required by the order of the court appoint- 
ing him. But if the plaintiffs cannot or will not give such bond, the 
court shall make such further order as to it may seem meet and just." 
Lewis v. Lumber Co., 99 N. C., p. 11. 

Walker, J., in Stewart v. Munger, 174 N. C., p. 402, going into this 
matter thoroughly, citing and approving the cases, supra, and reason- 
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ing of Alerrimon, J., says, a t  p. 407: "While we are of the opinion 
that  plaintiff is  entitled to relief, me do not deem i t  necessary in this 
case, upon a review of the pleadings and affidavits, that  resort should 
be had to so drastic a remedy as that  of injunction, because we believe 
that the plaintiff's rights may be fully secured to him nithout seriously 
interfering with the operation of the defendant's extensive plant, which 
i t  has constructed a t  great expense to carry on the business of cutting 
and removing the timber for comniercial purposes. S e ~ e r a l  of our 
cases justify a milder process for dealing with the matter, and we 
think i t  should be adopted, espec4dlg as plaintiff has been soillenhat 
slow, if not remiss, in prosecuting his right, and looking on ~ i h i l e  
defendant, if his evidence be true, was investing large sums of money 
in his plant and business." 

I n  the present case, i t  appears tha t  the defendant is a going 
concern. The  plaintiffs had a contract with one Royal1 t13 quarry certain 
sand, gravel and stone on plaintiffs' land in Moore County, arid 
defendant, Carolina Sand and Gravel Co., is assignee. holding under 
this contract. This is not disputed by tlie record. Tli,: contract made 
provision for stipulated rent and royalties to be paid to plaintiff. From 
the undisputed facts here, the defendant is in possession of the land 
and taking out the sand, gravel and stone. Plaintiffs contend thc rent 
and royalties a re  in  arrearage and the  contract fo r f e i td .  The  defend- 
ant  being in  charge and control of the quarry operations and getting 
out the sand, gravel and stone, i t  is inipossible for the plaintifis to 
ascertain to what extent these operations are being c a r r ~ e d  on and what 
tonnage of sand, gravel and stone is being quarried and removeil. Thus, 
it  is impossible for plaintiffs to know what royalty the,g are entitled to 
under their contract. At the same time, it is important that  defendant's 
operations should not be stopped by injunction, as i t  would, perhaps, 
seriously impair the credit of the defendant company, ,and, perhaps, as 
f a r  as can be ascertained from the record, tbrow numerous persons 
out of employment and effect their livelihood. This sand, gravel and 
stone, by common knowledge, is  useful in commerce and is  of consider- 
able value in  building operations, roads, and for other purposes. 

A court of equity looks always towards doing justice to the parties, 
and in  good conscience protecting their rights until t h ~  final adjuclica- 
tion of the controversy through the courts. K O  protection give11 l) lai~i-  
tiffs before the hearing would do tllcin justice in this case. The  courts 
of equity are gradually adjusting themselves to niotlerii coiiditions and 
look to what in good conscience is  for  the best interest of tlie litigants, 
without resorting to any hard or fast rule. 

W e  think by analogy to the cases cited and the statutes referred to, 
plaintiffs' rights under their contract should be safe,;uarded; at the 
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same t ime  t h e  defendant's commercial enterprise should not be seriously 
hampered. T h e  in jury ,  under  the  facts  and  circumstances of this  case, 
is not such i rreparable  i n j u r y  t h a t  plaintiffs' r igh ts  cannot be protected 
by defendant giving bond or  a wce i re r  be i~ lg  appoi~ited-a less harsh  
method t h a n  a temhorary injunct ion.  

T h e r e  was error  i n  t h e  ru l ing  of t h e  court below i n  denying the  
plaintiffs a l l  relief. Under  t h e  authorities, above cited, and  on t h e  facts  
of this  record, i t  would seem t h a t  the  plaintiffs a r e  entitled to  have 
t h e  defendant execute a bond f o r  their  protection a n d  file weelrly or 
monthly statements with t h e  clerk of the  Superior  Cour t  slioning the  
amount  of sand, gravel and  stonc quar r ied ;  or,  if such will not meet 
the  exigencies of t h e  case, a receiver might  be appointed, or,  a s  a final 
resort, a n  injunct ion issued. But ,  n-e leave t h e  exact order  to  t h e  
sound discretion of t h e  chancellor o r  judge of t h e  Superior  Court ,  who 
will inau i re  in to  al l  t h e  relevant facts  of t h e  case. 

T h e  object of t h e  court should be to  so mold i ts  orders and  decrees 
as to  afford relief to  plaintiffs as  indicated i n  this  opinion, and  also 
to permit  the  defendant to  prosecute i ts  industry under  just restraint  
f o r  the  benefit of plaintiff i n  case of their  recorery. Lzinzber Co. v. 
Wallace, supra,  p. 31. 

I t  is so ordered. 
E r r o r .  

ROMA SAWYER v. GILRIERS, I S C . ,  ET ALS. 

(Filed 24 January, 1925.) 

1. Slander-Principal and Agent-Employer and Employee--Evidence-- 
Questions for Jury. 

Where there is evidence that an employee of an incorporated retail 
store acting within the scope of his employment as  store detective, in a 
threatening manner questions a customer, a girl fourteen years of age, 
accomlmiied by her mother, about a comb, after looking over a counter 
of them in the store, stops the exit of the girl and her mother from the 
store in the meanwhile, and tlien permits them to depart, it is competent 
for the jury to consider the facts and circumstances and determine 
whether the employee intended to charge the customer n i t h  thef t ;  and 
nhen there is evidence that the customer and her mother qo understood 
and indicated the same in their language to the employee a t  the time, 
which he did not deny, it  is sufficient to take the case to the jury in an 
action for slander. 

2. Corporations - Slander - Principal and Agent-Employer and Em- 
ploxee. 

A corporation may be held in damages in a civil action for the torts 
or slander of its employees when committed or uttered in pursuance of 
their employment. 
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Where, within the scope of his employment as store detective, an 
employee of a corporation h s openly and wrongfully :~ccused the plain- 
tiff, a customcr in the storf ' tlie time, of theft in the presence of other 
prn~loyees and custom~r- in  an abrupt antl threatening manner, the false 
accusation is actionable per se and it is competent for the plaintiff to 
introduce evidence of her special damages, tcsnding lo show that she 
had been l~u~niliated by the comments of her friends and others upon 
the occurrence, such results being natural to the occasion and likely 
to follow under the circumstances of the accusation. 

APPEAL by defendants from Sinelair, J., a t  March Term, 1924, of 
D I ~ R H A A ~ .  

Defendant, Gilmers, Inc., is  a corporation engaged in  the business of 
operating a system of retail stores, one of which is located on Main 
Street in the city of Durham, N. C. Defendant, J. W.  Beavers, on 13 
May, 1922, was an  employee of his codefendant, his duties, among 
others, being to investigate and report to the manager of the store, 
the loss of property, or the taking from thfl store of mrrchandise, which 
had not been paid for. H e  had formerly been a police officer of the 
city of Durham. 

Plaintiff, then about 14 years of age, betwren 6 ant1 7 o'cloclr p. m. 
on Saturday, 13 X a y ,  1022, was in said store with her mother. While 
the mother was making purchases in said store, plaintiff was standing 
near the jewelry counter, manifesting an  interest in the articles dis- 
played thereon. This counter was near the door, opening from the 
store into the street. Defendant, Bearers, was standing a short distance 
from her, on duty in the store. Plaintiff's attention was directed 
particularljr to the combs or barrettes displayed on thr jewelry counter. 
The  clerk in charge said to plaintiff, "130 you want to buy one of 
these (meaning the barrettes) 2" Plaintiff replied, '?Jo, I do not find 
the Bind I want." Plaintiff had broken one of a pair that  she owned 
and wanted a new one to match the unbroken one. ,It this momcnt her 
mother joined her and, together, they started for the door, intending to 
leave the store. Defendant, Beauers, rusl~ed in be t~i~een them nntl tlie 
door, antl addressing plaintiff, in a lout1 antl rough voice and with a 
brusque manner, said to her, "How about the one you h a r e  got in your 
hnnd?" Beavers threw his hand betn e m  plaintiff and the door, prevent- 
ing plaintiff and her mother from going out of the store, as they 
intended to do. Bearers is a large, portly man, of unusual physical 
strength and of a commm~ding presence. Plaintiff nTas frightened by 
tlic nords and conduct of Beavers, and begun to cry. She  made no 
rc$y to his question. H e r  mother at once took her by the hand, and 
sliowing Beavers that  she had only a pocket-book in one hand and 110th- 
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ing in the other, said to him, "She has a pocket-book, she is m y  daughter; 
she does not steal." Plaintiff, then realizing what Beavers had said to 
her, said, "You stuffy old fool, you had better look out who you are 
accusing of stealing in your old store." 

Beavers made no reply to plaintiff or her mother, but withdrew his 
hand, and permitted them to leave the store. After returning home, 
upon the suggestion of the father of plaintiff, she and her mother 
returned to the store, and saw Mr. Tilley, the manager. The  mother, 
in the presence of plaintiff, related to Mr.  Tilley the occurrence, Mr. 
Tilley replied, "Yes, I understand he did not accuse your daughter of 
stealing. Mr. Beavers says he  stopped your daughter a t  the door and 
offered her a pocket-book." X r .  Beavers was standing near by during 
this conversation. 

Plaintiff was badly frightened and greatly humiliated by the words 
and conduct of Beavers. Many people mere present in the store a t  
the time. They both saw and heard the incident. I t  was discussed by 
her school-mates when she returned to school the next week. Her  friends 
and acquaintances spoke of it, in her presence. She told her parerits that 
she wished to stop school. The  incident was referred to in her presence 
by school-mates and others from time to time during the remainder of 
that school term. The repeated references to the occurrence caused her 
continued humiliation. 

Plaintiff, testifying as a mitness in her own behalf, was asked the 
following question : 

"What, if anything, do you remember now was said to you about this 
matter by any of your friends or acquaintances after i t  occurred?" 

She replied: "One boy said, 'Roma, if I had known you vanted a 
comb that  bad, I ~ ~ o u l d  have bought you one.' A girl said to me, 
'Roma, honey, did you really steal the con~b.' Such remarks were made 
to me by different class-mates in the high school." 

T o  this question and answer, defendants, in apt  time, objected; 
objection overruled; defendants excepted. This was defendants' first 
exception. 

Plaintiff was asked the further question: "State whether or not, 
there was any difference in the actions of your friends before and after 
this occurrence." She  replied: "Some of my friends acted cooler to me 
after this happened than they did before. I had been living in Durham 
about two years before this time." 

T o  this question and answer defendants, in apt  time, objected. 
Objection overruled. Defendants excepted. This was defendants' second 
exception. 

Abner Pope, witness for plaintiff, testified that  during May, 1982, he 
was running a grocery store in Durham;  Mr. Sawyer and his family 
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lived across the street, opposite his store. H e  was asked to state whether 
or not there was any discussion in his store, oil Saturday night, 13 May, 
1922, in reference to Miss Roma Sawyer. H e  replied: "Some time on 
Saturday night, about 7 o'clock, somebody came into the store. I do 
not recall who i t  was. H e  said something about Miss Roma being 
stopped down a t  Gilmers and accused of stealing something." 

T o  this question and answer, defendants, in apt  time, objected. 
Objection overruled. Defendants excepted. This was defendants' third 
exception. 

The witness continued: "We were all so r e ry  much surprised that  I 
did not know what to think about it.  I had known her a long time, 
and had found her one of the most honest girls I had ever known. 
There were fifteen or t~venty people in my store. I do not know what 
they said, but everybody seemed to be surprised. I heard them say 
that  i t  was Mr. Beavers who had accused her of stealir~g." 

Defendants objected to this testimony and moved thl. court to strike 
i t  out. Objection overruled. Defendants excepted. T h ~ s  is defendants' 
fourth exception. 

Defendants denied that  Beawrs  had spoken the words to plaintiff, as 
alleged, and denied that  he  had prevented plaintiff and her mother from 
leaving the store and offered evidence tending to contradict the evidence 
of plaintiff. 

.ifter the charge of the court, the jury returned ve rd~c t  as follows: 
1. Did defendant, Bearers, speak to, of and c o ~ ~ c c r ~ i i r ~ g  the plaintiff 

in the presence and hearing of another or others, the v;ords, as alleged 
in the complaint? Answer : "Yes." 

2. I f  so, did said language, i n  view of the attendant circumstances, 
amount to a charge of larceny, as alleged in the coinplaint? ,lnswer: 
"Yes." 

3. I f  defcndant, J. TV. B e a v ~ r s ,  used said lauguage, as alleged in 
the complaint, was he a t  the timc ac t i l~g  n i th in  the scope of his 
employment, and in the line of his du ty?  A l l ~ s ~ v e r  : "Yes." 

4. Did defe~idants wrongfully assault the plaintiff, as alleged in the 
conlplaint ? d n s ~ r e r  : "Yes." 

5. What  damages, if any, is the plaintiff, Roriia Sawyer, entitled 
to recover of defendants? ,\nswer : "$2,500." 

Upon this ~ e r d i c t ,  judgment was rendertd in faror  of plaintiff and 
ag:linst defendants. Defendants appealed thcrcfroni. A~sipnrnents of 
error are  based upon exceptions taken in apt time to ericlcnce and to 
instructions given the jury in the charge of the coui-t. 

H c L e n d o n  d f l edr ick  for p l a i n t i f .  
Brogdcn ,  Rcade  cC Bryant  for de fendan f s .  
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CONNOR, J. J. W. Beavers, while on duty in  the store of his co- 
defendant, his employer, Gilmers, Inc., observed plaintiff standing near 
the jewelry counter looking a t  some combs or barrettes displayed thereon 
for sale. H e  heard the clerk in charge ask plaintiff if she wished to 
buy one of the barrettes and heard plaintiff, after examining them, reply 
that  she did not, giving as her reason that  she had not found the 
kind she wanted. Beavers, thereupon, a t  once, in a brusque manner, 
approached plaintiff and in a loud and rough voice said to her, in the 
presence of her mother and a number of people then in the store, "How 
about the one you have in your hand." Plaintiff, a school girl about 
14 years of age, was frightened by the manner and words of Beavers and 
began to cry. H e r  mother, by her reply to Beavers, indicated clearly 
to him that  she understood that  Beavers had charged plaintiff with 
larceny. Plaintiff was reassured by her mother's defense. B y  her 
spirited remark to Beavers she made it equally clear that  she also 
understood that  he had accused her of stealing a comb. Beavers, without - 
a word of apology or explanation, turned and wallred away. They then 
left the store. When they returned later and complained to the manager, 
Mr. Tilley, of Bearers' manner and n-ords, although he heard the con- 
versation, Beavers was again silent. H e  had previously reported the 
incident to the manager, denying however that  he had made an  accusa- 
tion of larceny against plaintiff. 

These are the facts as found by the jury. There was sufficient evidence 
to sustain this finding. Under the instructions of the court, the jury 
found that  Beavers, acting within the scope of his authority and in the 
line of his duty as an employee of his codefendant, used the language 
as alleged in the complaint and meant thereby to charge and did charge 
plaintiff with larceny, in the presence of her mother and many other 
persons then in the store.  here was no justification or attempt to 
justify the charge. The defense was that  Beavers did not use the 
language alleged and as testified by plaintiff and her mother. 

I n  Cotton v. Fisheries Products Co., 177 K. C., 57, this Court held 
that  i n  an  action for slander i t  is not required that  the charge be made 
in express terms, but the significance of the utterance may be determined 
by the words themselves, and in view of the attendant circumstances, 
and in this connection, the tone and gestures and accompanying acts 
of the parties may a t  times be properly considered; and if, when so 
interpreted, the words by fa i r  intendment and to the reasonable appre- 
hension of the listeners, amount to such charge they may be so con- 
strued and dealt with. Authorities are  cited to sustain this holding. 
I t  is also there held that  "it is the accepted principle here and else- 
where that  corporations may be held liable for both the wilful and 
negligent torts of their agents and that  the principle extends to actions 
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for slander when the defamatory words are uttered by express authority 
of the company or within the course and scope of the agent's eniploy- 
ment." 

,Is plaintiff and her mother, who had purchased articles of merchan- 
dise in the store, were about to leave, defendant, Beave~s ,  in a brusque 
manner, rushed between them and the door opening into the street 
and placed lliniself in the door, with his hand thrown out, preventing 
them from passing through the door into the street a2 they intended. 
H e  is a large, portly man, of great physical strength and of command- 
ing appearance. Plaintiff is a girl, then about 1-1 years of age, and was 
accompanied only by licr mother. There nere nlang pcrsons present 
a t  the time x h o  san alld hrarcl the incident and who were strangers 
to plaintiff. She  was so frightened b! the c~onduct of I h \ - w s  that she 
bcgan to cry. Both she and her mother were deterred hy thc ~ io l cnce  
of Beavers from going out the door. H i s  manner was threatening and 
plaintiff was put under reasonablc apprenhension, under all tlie circuin- 
stances, that  if she persisted in going tlirougli tlie door as she intendetl, 
he would prevent her hy force. 

These are tlie facts as found by tlie jury. There was e~ idence  suffi- 
cient to sustain tlie finding. Under the instructions of tlie court the 
jury found that  Beaxers, acting ~vi th in  the scope of hi:, authority, and 
in the line of his duty as an  employee of his codefendant, Gilmers, 
Inc., wrongfully assaulted plaintiff. S, v. 1T7il1iams, 186 1. C., 627;  
Gallop 21. ( ' lark,  188 N. C., 166. 

Plaintiff seeks to recover of defendai~ts damages for the slander and 
for the assault which she alleges and which the jury nas found, were 
committed by Beavers, employee of Gilnwrs, Iuc.,  acting within the 
scope of his emplogmcnt. The  jury, upon tlie elitlencc submitted arid 
under the instructions of the court, has assessed her damages. Defend- 
ants move for a new trial, assigning errors, based upon exceptions duly 
noted, both in tlie admission of evidence and in the instructions given 
to the jury in the charge of the court. 

1)efendants contend that  it was error to admit as rvidencc the testi- 
mony of repetitions of the slanderous words allcgetl to have been 
uttered by defendant, Beavers, such repetitions being ~ o l u n t a r y  by 
third persons and unauthorized by the defendants. This contention is 
presented by exceptions to questions addressed to and to ansncrs made 
by plaintiff and witness, Abner Pope. H i s  Honor expressly instructed 
the jury that  this "testimony was not evidence on the question as to 
whether or  not the defendant, Beavers, actually accused plaintiff of 
stealing, but was to be considered by the jury as evidence only upon 
the question as to whether or not plaintiff's general reputation had 
been damaged as a result of such words." 
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The  evidence was competent for the purpose to which his Honor thus 
limited it and the assignments of error based on these exceptions are not 
sustained. 

I t  is conceded by attorneys for both plaintiff and defendant that  this 
question has not heretofore been presented to and therefore has not been 
passed upon by this Court. I t  has, however, received consideration in 
other jurisdictions. The  conclusion reached by courts in these juris- 
dictions are  by no means uniform. There is such a diversity of opinion 
that it cannot be said that  the weight of authority either sustains or 
rejects the proposition that  such evidence is admissible.on the issue of 
damages. 

Maytag v. Cummins, 260 Fed., 74, filed 8 July,  1919, U. S. Circuit 
Court of Appeals, 8th Circuit, is cited as a leading case on this proposi- 
tion. I t  is reported with full and exhaustive annotations in 16 A. L. R., 
712.  Sanborn, 6'. J., writing the opinion for the Court, states the ques- 
tion presented as follows: "Is it, then, the lam that evidence of the 
voluntary and unauthorized repetition of a slander and of rumors and 
reports thereof by third persons and not under the control of and 
without the request of the originator is admissible in an action against 
him for damages caused by his utterances of i t  to others?" The Court 
held th s t  such evidence is not admissible. The  opinions of judges and 
text-writers, both for and against the proposition are reviewed and 
discussed. The  conclusion is reached that  the evidence is inadmissible, 
notwithstanding the circun~stances under which the original slander was 
uttered. Stone, C. J., concurs in the result but dissents from the rule 
that one who originates a slander cannot be held for damages arising 
from repetitions which are  the natural  and probable consequences of 
the original utterance. H e  holds that  there is such conflict i n  the 
decisions of the courts of various jurisdictions that  it cannot be said 
that  the weight of authority is either way. H e  says that  the cases 
excluding such evidence are based upon the theory that  damage flowing 
from such repetitions, rumors or reports is not the proximate result of 
the original slander unless authorized or intended by defendant. "This 
is an  application to the law of defamation of the general rule that  the 
intervention of an  independent, illegal act breaks the causal chain, since 
the defendant cannot be held to have anticipated and (without evidence 
thereof) intended the unlawful act of another as the consequence of his 
wrong." H e  says further, "With the decisions of respectable jurisdic- 
tions conflicting, I see no reason for deciding that  the matter has been 
authoritively settled. As no decision controlling in this Circuit exists and 
as decisions outside the Circuit conflict, this seems to me an  instance 
where the justice of the contending views should be examined and a 
decision reached on that  basis alone." 
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r 7 l h e  slanderous nords for which plaintiff seeks to recover were 
uttered in the presence of a large nunlbcr of persons. They ne re  
uttered in  a public place, i n  a loud and rough voice. The  time was 
Saturday afternoon, betreen 6 and 7 o'clock. T h e  person accused 
of stealing n a s  a young girl, the daughter of respectal~le parents and 
a student in the city high school. These vords verc,  under the lam, 
actioliable per sc. Plaintiff alleged and ofleretl to s h o r  that  she n a s  
entitled to recover special daniagcs in  addition to the t l amaps  which 
the lam presumed from the wrong done her. Fo r  this purpose she offered 
eritlencc that  the nens  that  she had been stoppcd in defendants' store 
and accused by one of its employees of stealing, ~ p r c a d  rapidly anlong 
her friends mid a tqua in t anc~s  nllo diicuqwl the incidt'iit ant1 that  her 
reputation Tras injured and her feelings \~oundcd and hur t  as a conse- 
quence. The  illjury done her by the wrongful act of defendants n as in 
sonie measure proportionate to the extent of the circulal ion. This n ide  
circulation was the natural and proba1)le result, not on15 of the slander, 
but also of the circumstances undcr which the slandl?r was uttered. 
I t  \ \as  a result which defendants could a r d  should h : ~ ~ . e  anticipated. 
They arc  a i d  sliould be held ansn.crnhlc for the result, ~rhicl-1, consider- 
ing tlie circumstances under n hich the nrong n as donc, might reason- 
ab1~- ha re  becn anticipated. Whether the repetition of the slanderous 
~ ro rd ;  antl the discussion of the incident with the resulting humiliation 
n-hich plaintiff sustained n-as the direct and proximate result of the 
original slanclcr v a s  for the jury to determine. There n a s  no error 
in o ~ c r r u l i n g  the objection to this e~ idence  and the csception is ]lot 
su~t:iined. 36 C. J., 1230. 

X e  hold i t  to be tlie law in this S ta te  that the author of a defania- 
tion, nhether it be libel or slander, is liable for damages caused by or 
resulting directly and prosiniately from any sccondarj publication or 
repetition d i i c h  is the natural  and prohahle consequence of this act. 
H e  is not liable for such damages nliere the vcondary publication 
or repetition is ni thout authority from liilil, e q r e w  or i m p l i d .  I f  
the defmliation is uttered under s ~ ~ c h  circunistances as t3  time, place or 
conditions as that  a repetition or secondary l ) ~ b l i ~ a t i o n  is the natural  
and probable consequence of the original defamation arid damage result- 
ing therefrom, he  is linhlc for such damage; and eTidence of such 
repetition or secondarr publication antl of damages resulting there- 
from, is admissible. I t  is for the jury to tlrtcrnline under instructions 
of tlie court, nhether i n  rien- of the c i rc i~m~tances  under which the 
original defamation was uttered, a secondary publication or repetition 
was the natural  and probable consequence of such defamation which 
could and should have been foreseen or anticipated by the defendant in 
an action for damages for the original defamation. 
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We h a v e  examined  w i t h  c a r e  t h e  o t h e r  a s s ignmen t s  of e r r o r  d i rec ted  

t o  the in s t ruc t ions  of h i s  H o n o r  t o  t h e  j u r y .  T h e y  a r e  n o t  sus t a ined .  

We d o  n o t  deem it necessary  t o  d iscuss  t h e m .  We f ind n o  e r r o r s  of l a w  
o r  legal  i n fe rence  af fec t ing  t h e  v a l i d i t y  of t h e  judgrnent  fro111 w h i c h  

de fendml t s  appca l .  T h e r e  i s  

X o  e r ro r .  

STATE v. JIM COLLIKS. 

(Fi led  24 Janua ry ,  1923.) 

1. Homicide-Murder-Evidence-Eleeing Arrest. 
Upon the question of whether the  accused for  murder  intended to pire 

himself 1111 to  the  oficers of the  l aw  but fled f rom arres t  o\ving to  tlie 
intimidation of a c rond  assembled who were hostile to him, declarations 
thereof by another,  \ \ho  has  not testified. a r e  incoml~etent as n ~ e r e  
hea rwy .  

2. Appeal and Ewer - Objections and Exceptions - Unanswered Ques- 
tions-Record. 

ICsccptioiis to tlie exclusion of answers to questions tnlten by the  
11~isoner upon the  tr ial  for  a homicide, will not be sustained on a l ~ l ~ e a l  
when i t  is  not  indicated of record what  the  answers ~vould  h a r e  been and  
the  materiali ty and comlwtence of the p r o ~ o s e d  e\-idcnce rnny not be seen. 

3. Homicide-JIurder-Evidence-TI~~eats-Fleeing Arrest. 
Threats  against  t he  l~r isoner  t h a t  he  claims causcd him to conccal 

himself and avoid giving himself ul) to the autlioritics of the law, to bc 
competent a s  evidence i11 his behalf must  be shon-11 to have been lino~vii 
by him a t  the  t ime lie 112d avoided arrest .  

4. Homicide - 31urcler - Deliberation and Remeditation - Evidence- 
Fleeing Arrest. 

Wherc the prisoner has  been conricted of murder  in the first degree 
the  esclusion of cridence tending to s h o ~ v  .the reason of his flight a f t c r  
cominittilig the  crime is not error,  and has  no bearing upon the  question 
of his premeditntiou and deliberation necessary for  a conviction of th is  
degree of the  crime. 

3. Homicide-Murder-Evidence-Dying Declarations. 
Upon a t r ia l  for  murder,  the  declarations of the  deceased a r e  compe- 

tent  for  conriction when there is  evidence tha t  they were made by the  
deceased \ \hen he  knen he  n a s  soon to die, from the  effect of tlie 
wound inflicted on him by defendant,  when he  had sufficient mental  clear- 
necs to  understand the  purport  and  effect of his statement,  and in fac t  
died n i t h i n  a shor t  t ime the rea f t e r ;  and  a n  esception to their  admissi- 
bility may not  be sustained on the  ground tha t  they were not complete 
judging from the  other evidence in the case, their  credibility being 
for  the  jury to  determine. 
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6. Homicide-Jlurder-TVitnesses Recalled-Discretion o t  Court-Appeal 
a n d  Error .  

I t  is uithin the sound discretion of the trial judge to permit the 
State or1 a murder trial, to recall and examine a \\itness after i t  had 
closed its evidence, and not revienable on appeal in the absence of an  
abuse of this discretion. 

7. Hornicide-R1urde~-Cooling Time-Evidence-Questions fo r  Ju ly .  
IThile ordinarily the question of nhether the p r i so~  er had suficient 

cooling time from the time his passions had been aroused by the clfcensed 
and the time of the killing, is one of law. ~t is IlroIler for the court 
to submit the question to the jury nhen the evidence ulml the subject 
vnrles by fixing this length of time from , 'a short wliilc" to three-quarters 
of an hour. 

8. Homicide--Rlurder - Instructions-Evidenc0C:oo1in~~ TimnoXppea l  
a n d  Error .  

IVhen the dying declarations of the deceased are colnl~etent eJldence, 
i t  is riot relersible error for the trial judge to omit t~ charge the jury 
t l ~ t  they should receive them \\it11 due caution in the abcence of a special 
request to that effect. 

9. Instructions-Contention-Appeal a n d  Error-0bjecl.ions and Excep- 
tions. 

Escel)tions to the statement of the contcntions of tllv parties must be 
made a t  the time. 

1 0 .  Instructions--Appeal a n d  Error .  
A11 exce~~tion to the charge of the court on a trial for murder that the 

court had not giren the law on the principle of cooling time arising 
under tlle evidence in the case, nil1 not be sustained on apl~eal \\hen the 
c1in1,gc construed as  a n hole suffjciently covers the mat :er. 

1 1 .  Instructions-Evidence-Appeal a n d  Error-Homicide-Jiurder. 
Undcr the evidence upon the trial for a homicide in this case: Held ,  

not error for the court to refuse a requested instruction to the effect that 
tlle defrntlant \ \as  entitled to the most favorable infercmce from the evi- 
d r n c ~ .  S.  ?: B n n k l e ~ .  IS3 N. C . ,  720.  

CRI\IIXAL AcTrun,  tried before Lane, J.,  and  a jurv,  a t  September 
Term,  1924, of Axson.. 

T h e  prisoner mas charged with t h e  murclcr of -1. C. Sedberry on 1 9  
J u l y ,  1924, and  h e  appealed f r o m  t h e  judgment proriouiiced on convic- 

ti011 f o r  murder  i n  the  first degree. A t  t h e  t r i a l  he did not testify 
or introduce a n y  evidence. T h e  salient features  of t h e  State's eridence 

a r e  substantially a s  follows : 
O n  t h e  d a y  of t h e  homicide the deceased was engaged i n  scraping 

the  public road leading f r o m  W h i t e  S t o r e  to Peachland He and  Baxte r  
&Rae  were running  a road grader  which was pulled by a truck, McRae  

operat ing the t ruck  arid the  deceased the  grader. T h e y  met  a car  driven 
by F r a n k  Gulledge, i n  which were J a c k  I'olk, H e n r y  W a t t s  and  J a c k  
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Cro~ider .  The  prisoner n a s  on the running board. During a par t  of 
1924 the prisoner had worked for tlie deceased, but had left him and 
u a s  employed by William Gulledge xhen  the homicide occurred. The  
deceased had the car to stop 1 v h n  it approached the truck and this 
conrersation folloned: Sedberry: 'bJ im,  n h y  did you do like you did 
this nloriling ?" Collins : "Did n h a t  l" Sedberry : "Send Oscar Gulledge 
for tlie money." Collins : "I just sent him." Sedberry : "-lin't you a 
man of your own?" Collins: "I am." Sedberry: "Wliy did you not 
conic and get it ?" Collins : "I just didn't come." Sedberry : '(I owe you 
$2.37 and carried you one night to see the doctor, didn't I?" Collins: 
"You did.'' Sedberry: "I didn't intend to cliarge you for that if you 
had stayed your time out that  you hired to work, but as you did not, 
I am going to charge you $2.50 for that  t r ip ;  that  leaves you owing me 
thirteen cents, and I 'm goiiig to strike off even with you." Collins: 
"1 don't g i ~ e  a d-n n h a t  you do with it.'' Sedberry (after stepping 
down from the road machilie) : "Don't you cuss n~e ."  Collins : "I didn't 
cuss you." Sedberry : "You cussed a t  me." The subsequent conduct of 
tlie two is described by Baster  &Rae: "Sedberry then got hold of 
J im,  pulled liim off the fender of the car, hit at llim and slapped liim 
a time or two after he stepped on the ground. H e  hit him across the 
head, and while being hit,  J i m  n a s  holdilg up  his liantls. Sedberry 
then turned J i m  loose and J i m  stepped back and opened his knife and 
started to liim, and Sedberry picked up a rock and said, 'Don't you come 
oil me nit11 that knifr.' J i m  then backed off and closed the knife. 
Sedberry then got back oil t h r  road machine and said, 'Ltt's go,' and 
n o  started don11 the road. This happened just beyond Jack Polk's 
house. J i m  started following us up  the road, and Jack's wife called 
to him from the wiridon and said, 'Don't you come u p  here; go back 
the other way., When n e  got about fifty yards beyond Jack Polk's 
house, J i m  Collins came on clown there again and hollered to me to 
stop the truck. H e  speilt the nights a t  Jack  Polk's, but worked for and 
boarded with Mr. Gulledge. When we had gone about fifty yards on the 
opposite side of Jack's house, J i m  came down near where we were and 
hollered to me to stop the truck. Sedberry said, 'Go on.' Then J i m  
aimed the gun a t  Sedberry and looked up. Jus t  a t  that time Jack 
Polk ran  up, jerked the gun d o ~ w  and it fired in the ground about 
three feet behind the scraper. The gun looked like it was aimed a t  
Sedberry's head. J i m  and Jack went back towards the house tussling 
over the shotgun. Jack  was trying to take the gun away from him and 
finally did get it. They tussled for about fifty yards over the gun going 
toward Jack's house. W e  went on down the road across the swamp 
with the truck and scraper, and when we had gotten about 290 yards 
from mhere the gun vias fired I saw J i m  Collins coming, and said, 'Here 
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coil~cs that 11cgro.l Sedhcrry lookcd arouiitl, and Collins shot while hc 
\ \as  running. I I e  didn't say a nord  and shot oue time, turned around 
and nen t  back. I I e  shot n i t h  a thirty-tno Colt's automatic pistol. H c  
n a s  running when he shot. I t  is three hundred and thirty-fire yards 
from ulwre lie overtook us to Jack  Polk's house. H e  got w i th i~ i  about 
tn  e n t y f i ~  e f w t  of Sctlberry before lle sllot. I san that  he n a s  shot 
juit above the liip. I 1lcll)etl liini get on the truck am1 carried h im to 
Wliite Stoir .  I t  nns  about t l~ rce  hundred and eighty f i ~ e  yards from 
wliere we first met Collins to nlicre he sliot Sedberrr. I t  n a s  from 
a half to three-quarters of all hour from the time os the quarrel in 
tlic road until Collins sliot Seclberry." 

Jack  Polk testified as to the shooting: "I rode off on the running 
1)o:rrtl aud after getting up tho road a littlc~ way I san Jirn coming out 
of my house with lily gun going down the road t o ~ v a ~ d s  Sedherry. I 
told Mr.  Gulledge to look yonder Jim's gut my  gun, stop and let me 
gct ofl, he slowed up, I jumped off and went running back towards nllere 
J i m  nas. I met my ~ i f e  and she said '<Jack where are you going?' 
I said 'don't you see Jirn with my gun, I am going to get it from him.' 
I o~ ertooli him and lie llatl the gun cocked and nilned at Mr.  Sedberry. 
I grnbbcd tlw gun : ~ ~ i t l  said, 'What you niean? G i ~ r  me my gun. What  
you IIIC:I?I by taki~ig  1117' gun out of the llouw? G i w  me 111y gun and 
let that  inan alone.' I t  fired just as I kriockcd it donn.  Then me and 
J i m  tussled over it. While we were tussling I told h i r ~  to give me my 
gun and asked him clicln't hc have good sc.nso, and let the man alone, 
:mtl after a ~vhi le  I got it loose from him, we were near the house 
xllen I got it. I ran  in tlic hous(~ nit11 the gun nnd ven t  in the 
hack par t  of the liousc and sari. liini near me vhen  I went in the dining 
room and lie come in behind mc nhcn I was putting up the gun, and 
vllrll I loolrcti around be x a s  going around the house on the left side. 
IIt. n a s  going back toward Scdbcrry. I neiit out the hack door, I 
dithl't sce any pistol, didn't know Ile had one and had never seen him 
1iit11 one. Alv n j f e  x a s  going u p  thc road calling nlc. to come on. I 
was not goiiig tonard  the trurk. The  last I saw of J u n  he n a s  going 
arouncl the house ill the direction of the truck. H e  x- ts  running. Thc  
next tinie I sau him lie n as up the road toward Mr.  TTilliarn Gulledge's, 
he didn't say anything about sliootillg Seclbcrry. I knew lie had heen 
shot and didn't say anything to him. H e  told me to get liis money from 
Mr. Gullcdge mid give it to him." 

The  foregoing testimony n a s  corroborated by o thw witnesses, but 
under cross-examination they niodified or varied t l i i r  statement as 
to some of the circumstances. There was also evidence tending to show 
that  the deceased beat the on the htlad and caused him to become 
highly excited; that  soon after the fatal  shot was fired the prisoner 
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said that he had shot a p a n  and wanted to give himself up to the 
sheriff; that he told William Gulledge that he had shot the deceased 
and wanted his money at once; that Gulledge told him to go to Ben 
White's and stay there until he could go to the store and get some 
change, but a large crowd soon gathered near by; that the deceased 
was a white man, six feet in height, weighing about 215 pounds and the 
prisoner a colored boy about 19 or 20 years of age. 

Dr. Hart  testified as follows: "I was called to see A. C. Sedberry on 
the 19th of July, 1924; found him lying on the porch of Mr. E. E. 
McRae's house at White Store with a pistol shot wound in his back. 
The bullet entered the body about three inches to the left of the spinal 
cord and just above the hip bone, passing upward and to the right- 
penetrating the intestines ten times, cutting the liver, severed the nerve 
and arteries, and lodged just under the last rib on the right side. He  
was brought to the hospital here and the bullet removed and intestines 
sewed up. H e  suffered intensely and bled profusely. His chance was 
mighty small, but we operated to give him the benefit of the doubt, 
and he died Sunday morning, 20 July, 1924, about 5:00 o'clock. 
His  death was caused by the pistol shot wound." 

Other testimony is referred to in the opinion. 

Attorney-General Manning and Assistant Attorney-General Jash for 
the State. 

H. H.  McLmdon and H .  P. Taylor for defendant. 

ADAMS, J. On his cross-examination the sheriff testified that he 
learned of the homicide about noon and went immediately to White 
Store and thence to the home of Henry Collins, the prisoner's brother. 
H e  was then asked this question: '(Did you receive information from 
the defendant's brother Henry that he was close by and ready to sur- 
render?" The State's objection was sustained and the prisoner excepted. 

There are two grounds upon which the ruling may be upheld: 
(1) Neither the form of the question nor the record indicates what the 
answer would have been. S. v. Ashburn, 187 N. C., 717, 722 ;  Barbee v. 
Davis, ibid., 79, 85; Hosiery Co. v. Express Co., 186 N. C., 556; S. v. 
Jestes, 185 N .  C., 735; Snyder v. Asheboro, 182 S. C., 708. (2) The 
proposed evidence was inadmissible as hearsay. Evidence is termed 
hearsay when its probative force depends in whole or in part upon the 
competency and credibility of some person other than the witness-from 
whom the information is sought; and such evidence, with certain 
recognized exceptions not applicable here, is uniformly held to be 
objectionable, the declarant not having spoken under the sanction of an 
oath and not having submitted to cross-examination. Chandler v. Jones, 
173 N. C., 427; S. v. Springs, 184 N .  C., 768. 
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The  witness testified further that  soon aftpr he a r r iwd  a t  the scene 
of the homicide he saw probably seventy-five armed men between White 
Store and Gulledge's house, and that  on Sunday the number increased 
possibly to a thousand men, many of whom were armed The  prisoner 
sought to show that  on the day of the homicide and again on Sunday 
threats had been made against him by some of these men; and to the 
exclusion of the evidence he  duly excepted. 

As suggested above there is nothing in the record from which \$e 
may ascertain whether the witness would have given an affirmative or 
negative answer to the questions propounded. Bu t  apart  from this, 
there js no evidence that  the prisoner had heard of such threats or that  
his flight was influenced by them; and if i t  be grauted ihat the sheriff 
was followed by four armed men when he  went the second time to Henry  
Collins's house and tliat he got possessior~ of a pistol while in the woods 
near by, n e  find no evidence that  the  prisoner was there or knew of the 
presence either of the officer or the men who followed kim. Moreover, 
he was convicted of murder in the first degree; and EIS flight is not 
evidence of premeditation and deliberation the motive impelling flight 
may not be shown for the purpose of repelling the inference of such 
premeditation and deliberation. S. v. Foster, 130 N. C., 666, 675; 
S. v. TYesfmoreland, 181 N. C., 590, 595. Exceptions 1, 2, and 6 can- 
not be sustained; and on the same principle exc~pt ion  5 must be 
overruled. 

Concerning the dying declaration of the deceased, J. C' .  Sedberry, h is  
brother sa id :  "On Sunday morning, 20 July,  just before he died, he 
told me he  was going to die, that  he could not last much longer, and he  
wanted to tell me  how this thing occurred, and I told hnn to go ahead 
and tell me, but make it brief as he could because of his weakened con- 
dition. I was with him from the tirnc I reached Vadcsboro until his 
death. H e  had been operated on before I got there. I don't know how 
long he  mas under the effects of ether or chloroform and don't know 
how much medicine had been given hypodern~ically. I understood they 
had to give him injections of some drug, I didn't knom what. I did 
not see any administered. T h e  nurses were passing back and forth a11 
during the night doing something. H e  died about fift13en minutes o r  
twenty minutes after his conversation with me. H e  was zonscious u p  to 
the last. H i s  mind seemed to be clear, of course he was suffering. He 
said he  was on the grader, and Baxter McRae was driving the truck 
in  front of him, and J i m  Collins slipped u p  behind, and Baxter McRae 
hollered to  him or called his attention to say, 'There comes that  negro,' 
and that  he  had just started to look around as the negro fired, and as  
soon as he  fired the pistol he turned and ran  back the other way and 
did not say a word, neither one spoke to the other." 
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Miss Miller, superintendent of the sanatorium, testified: "I was 
present when h e  made the statement to his brother between four and 
five o'clock Sunday morning. Hi s  mental condition was very clear. H e  
said he knew he mas not going to live and he wanted to make the 
statement. And he said he  wanted to tell his brother exactly how i t  
happened, and he  said he was on the grader and Mr. McRae told him 
to look out this man was behind him and he started to turn and was 
shot." 

The prisoner's exception to these declarations is based on .the theory 
that they are  in conflict with the testimony of all the eye-witnesses and 
that the deceased at  the time mas either unconscious or inadvertent to 
the circumstances, manifested by his silence as to his assault on the 
prisoner. 

The rule for the admission of dying declarations is thus stated: (1)  
At the time they were made the declarant should have been in actual 
danger of death; (2 )  he  should ha re  had full apprehension of his 
danger; (3 )  death should have ensued. S. v .  Ni l l s ,  91 N.  C., 581, 594. 
The evidence excepted to disclosed all these conditions. I n  S. v. Wil -  
liams, 168 N .  C., 191, i t  is said that  dying declarations are frequently 
made under conditions which render it impossible for the declarant to 
state in detail the circumstances connected with the killing; and in  S. v .  
Brinkley,  183 N .  C., 720, evidence of a dying declaration was admitted, 
although the deceased became too weak to recite all the circumstances 
relating to the homicide. I n  the absence of a cross-examination such 
declarations are often incomplete; but after all they are  only evidence 
to be considered, weighed, and passed upon by the jury, the final 
arbiter of all issues of fact. The admission of this evidence conformed 
to the rules pointed out in several of our decisions. 

After the examination of G. 3'. Hunsucker, the State rested its case 
and the prisoner in pursuance of a previous request was permitted to 
recall the sheriff for further cross-examination. At the  conclusion of his 
testimony the prosecution asked permission to examine J. F. Tice, who 
testified as to the circumstances under which the prisoner was shot and 
arrested several days afterwards near the line between Stanly and 
Cabarrus. The request mas granted and the prisoner excepted to the 
examination of Tice on the ground that the State had previously closed 
its case. Whether the evidence objected to should be introduced n-as a 
matter to be determined in  the sound discretion of the court and in 
the absence of abuse the exercise of which discretion is not reviewable. 
S. v. Davidson, 172 N. C., 944; S. v. King, 84 X. C., 737; S. v. Haynes, 
71 N .  C., 79; S. v. Rash, 34 N. C., 382. 

On cross-examination the prisoner asked Tice the questions, ('When 
you did get up there (where the homicide occurred) the sheriff told you 
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to stay a t  White Store and keep the crowd back for him, didn't h e ?  
Didn't he deputize you for that  purpose Saturday afternoon?" It was 
proposed to show that the sheriff had deputized the witness to prevent 
tlie crowd from going to Hcliry ('ollins's bwause he had illform a t '  lon 
that  the prisoner was ready to g i x  himself up, and that  tlie witness 
disobeyed the sheriff's illstructions and nen t  in a car with four armed 
men while the s h e d  mas there and caused the prisoner LO flee. 

Upon the principle already stated this e\ idence x7as not competent 
on the question of flight; and if intended as an  impeaching question 
i t  is not ground for a new trial. Tice was himself a public officer, l i a ~  ing 
occupied the position of constable for eight years. I t  is el iilent from 
his testimony that  he  n a s  acting in  the discharge of offi-ial duties and 
that vlicn hc nfJllt to IIr l lry Collins's house lie did not know the sheriff 
was there. 

Exceptions 10, 15, and 16 are  addressed to  the court's refusal to 
sustain the prisoner's motion for nonsuit as to the charge of murder in 
the first degree arid in declining the instruction that  there n a s  110 

evidence of murder in the first degree and that a verdict 'lierefor should 
not be returned. 

The  basis of these exceptions is the conterition that  at the time 11e shot 
the deceased the prisoner was urged on by passion aroused by the 
unprovoked assault of the drcensed and that  sufficient time had riot 
elapsed for the "passion to subside and reason to reassume her 
dominion-that is, for prelnetlitation and deliberation." L-ndrr our 
decisions the qucstion of cooling time is ordiliarily one of law ant1 only 
the existence or nollexistellce of the facts controlling its application in 
a g i ~ c n  case is for the jury. S. v. Szzemore, 52 S. C., 2 0 6 ;  S .  v. X o o ~ e ,  
69 I\'. C., 267; 5'. c. Xermck ,  171 N. C., 783. The question frequciltly 
depends upon the nature of the prosecution and the facts disclosed 
by the evidence. I t  has been held, for instance, that  an  interval of two 
or t h e e  minutes, or tlie prisoner's absence of "no time" ii, not sufficient; 
but that  an  hour is more than sufficient, and a half-hour or eren fifteeli 
minutes niay be sufficient for passion to s u l ) 4 c  and rc1co11 to resume 
its m a y .  IS .  c .  AYorris, 2  1;. C'., 430;  S. c .  -lIoorr, s u p r a ;  hi. I .  ,('azsage, 
78 N .  C., Z20; 6. r .  TT'r l l~ar~~s,  141 S. C., 827. I n  8. 1' .  .llermth,, s u p a ,  
the qucstioli of cooling time fixed by the nitnesscs wabi too inclefiriite 
aiid uiicertnin for a tlircct ruling as to ina~ir laugl i t~r ,  ant1 it \\.:I- rc ferred 
to the jury for final deterillination. 

I n  the case before us there mas e ~ i d e n c e  that  the time inter~criirig 
betreen the first combat and the fatal  shot n a s  three-quarttrs of an 
hour, a half-hour, and "a littlr nhile." Under these circumstmccs the 
question was submitted to the' jury n h o  rcjwted tlie prisoner's coiiten- 
tion and found that  betwean the two periods there had been sufficient 
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time for the prisoner's exercise of reason and judgment. I f ,  therefore, 
there mas evidence of murder in the first degree the exceptions should 
be overruled. That  there was such evidence is hardly subject to debate. 
The  testimony tended to show ample time for deliberation and pre- 
meditation and the statements said to have been made by the prisoner 
justified the inference of a fixed design to take the life of the deceased. 
Mary Polk testified that  when the prisoner came towards the house 
from which he took the gun she warned him to go back and he replied, 
"Mary, I ain't going to let no man beat me over the head like that  
and get off"; and William Gulledge said that after the shooting had 
occurred the prisoner went to his house and told him, "No d-d man 
could jerk him around and get off with it." These and several other 
circumstances, such as the prisoner's return to the house for the pistol 
after the ineffectual discharge of the gun, were admissible on the ques- 
tion of a preconceived purpose; and in applying the evidence the presid- 
ing judge was careful and minute in impressing the principle that  
sufficient cooling time must have passed for rational deliberation and 
premeditation. As to these exceptions we think the prisoner has no just 
ground of complaint. 

The  eleventh exception, which relates to the instruction pertaining to 
the alleged dying declarations of the deceased, is not tenable. We have 
held that  the evidence as to these declarations was competent; and while 
the court might properly have told the jury to consider this evidence 
with due caution, the failure to do so in the absence of a special request 
will not be held for reversible error. We have repeatedly said that  as 
to subordinate features or particular phases of the evidence proper re- 
quest should be madc for appropriate instructions. S. v. O ' S e a l ,  187 
S. C., 22. 

Exception twelve refers to the statement of certain contentions to  
which no objection was made during the trial. Bai1e.y v. Hassel l ,  184 
N. C., 450; S. v. Ashburn, supra. 

The thirteenth exception is as to an instruction on the question of 
premeditation and deliberation, the prisoner insisting that  no reference 
is therein made to cooling time or reasonable doubt. I n  other parts of 
the charge, however, the jury was particularly and fully instructed upon 
each of these questions, and the principle is  established that  the entire 
charge of the judge and not isolated and detached paragraphs should 
be considered in determining whether there is error prejudicial to the 
appellant. S. v. Wentz, 176 N. C., 745; 8. v.  Wilson, ibid., 751. 

Refusal to give the following instruction is assigned as ground for 
the seventeenth exception: "If the acts of the defendant are capable of 
two inferences, one criminal and the other not, the lam requires you 
to place an innocent construction upon his conduct." I n  relation to 
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t h e  circumstances shown a t  t h e  t r i a l  t h e  legal proposition introduced 
i n  t h e  p rayer  is  incorrect. A n  instruct ion s imilar  i n  i t s  essential fea- 
tures  was disapproved and  t h e  reasons therefor assigned i n  8. v. Brink- 
ley, supra. Except ion fourteen obviously requires no discussion and t h e  
others a r e  formal .  

W e  have  endeavored to give this  appeal  our  careful  and deliberate 
consideration. T h e  evidence reveals circumstances which m a y  reason- 
ably be construed a s  t h e  basis of t h e  defense set u p  and  relied on by 
t h e  learned and  diligent counsel who were appointed to  represent the 
prisoner;  bu t  there was also abundant  evidence to  support  t h e  conten- 
tions'of t h e  State ,  a n d  under  comprehensive instructions t h e  testimony 
was sumitted t o  and  determined by t h e  jury. We find no error .  Let 
th i s  be certified as provided by  l a ~ v .  

N o  error .  

B. R. LACY r. T H E  G L O B E  I S n E J I N I T T  C O J I P h N T .  

(Filed 21 January, 1925.) 

1. \Varehous;emen-State System - Statutes-Warehouse R e c e i p t e N e -  
gotiable Instrunwnts. 

I t  n as the intent and purpose of C s , 492,i ( L a n s  1921) ,  entitled 
"An act to proride improved marketing facilities for cotton," in reqard to 
the establislirnent of a s j  Ttem of n areliousrs in v h i ~ h  thi3 staple niay be 
staled, and  areho house receipt9 issued to tlio5e thus using the same, mali- 
ing the nnrehouqe receipts negotiable and acceptable as  collateral security, 
to afiord, in addition to the bonds rerlulrerl of those 11110 have tlw manace- 
mcnt thereof, further secu~ity 11s levying a cc rtain tax on the cotton nhen 
ginned, and plncinr these funds in the hands of the Stale Treasurer, to 
be used by him, in his sound discretion, for the purpose stlted. 

2. Sam-Local Rfanagers-Fraud-Principal a n d  Surety. 
Where a storage nnrt~house has been formed under t 1 1 ~  ~rovi?ions of 

('. S , 4023, and has I,ecome a part of the cotton ~ ~ n r c l ~ o n s ~  storaqe system 
of the State, mid tlie local nianaper has givcu his hond in ~'onformity with 
the provisions of the .t:rtute, to guarantee the faithful perforn~ance of his 
duties under the Ian-. tlir snrcty on his bond is liable in damaqes, among 
other thinas, for his failure to cancel the narehouqe receipts in accord- 
ance nit11 the statute that he has issued to thoge storing cotton therein, 
nhen the cotton has becn legally withtlrann therefrom, and when he has 
justend fraudulently used these receipts, endorsed by the onner in blank, 
:I$ collateral to his own pcr~onal  note to a bank discovnting the same 
without notice of the fraud. 

3. State  W e a s u r r l ~ A c t i o n s .  
n7here the local manager of a cotton warehouse, formed arid existent 

under the provisions of our statute (C. S., 4925),  has failed in his duty to 
cancel warehouse certificates tlie warehouse has delivered 1 o its customers, 
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but, instead, has used these certificates, properly endorsed in blank by the 
onner, with guarantee of their integrity, as  provided by the statute, as  
collateral to a note given to a bank for borrowed money which the bank 
has taken without notice of the fraud thus practiced, and the maker has 
failed to pay his note a t  maturity, the receipt being thus negotiable by the 
terms of the statute, i t  is within the sound discretion of the State Treas- 
urer to pay the bank the loss i t  has thus sustained, and the State 
Treasurer may maintain his action against the surety on the manager's 
bond, given in accordance with the terms of the statute, a s  being pri- 
marily liable. 

4. Same--Banks and Banking-h'otice. 
While it  is provided in the statute that where a receipt is given for 

cotton belonging to a local manager of a cotton storage warehouse esistent 
thereunder, i t  shall specify that  fact on its face, this provision does not 
apply to cotton placed therein by others, nor when the local manager in 
breach of his duty has unlawfully and fraudulently withheld these receipts 
and used them as collateral to a note of his Qwn he has had discounted 
a t  a bank, and the bank, without knowledge of the fraud, has been 
deprived of this collateral and has suffered loss. 

5. Same--Holder in Due Course. 
Where a uarehouse. existent under the statute ( C .  S ,  4926), issues 

its n-arehouse receipts to the owners storing their cotton therein, by 
the terms of the statute, these receipts are made negotiable: and by de- 
livery when endorsed in blank ( C .  S., 3010), and when taken as  collat- 
eral security by a bank for a note, for ralue, without notice of this fraud 
or infirmity therein, they confer upon the bank the position of holder for 
value in due course, to the extent of the bank's liens. C. S., 3006, 3007. 

6. Same. 
Where the local manager of a cotton storage warehouse, esistent under 

the statutory State system of warehouses, has fraudulently used the ware- 
house receipts given to the owners as  collateral to his omn note given to 
and discounted by a bank, in order to vitiate the receipts thus hypothe- 
catecl, i t  is necessary for the bank, under the provisions of C. S.. 4087, to 
have had notice of this fraud going to the integrity of the receipts, or 
that the bank itself acted in bad faith with respect thereto 

CLARKSON, J., not sitting. 

COSTROVERSY without action, submitted upon  case agreed and  deter- 
mined before Grady, J., a t  M a y  Term,  1924, of WAKE. 

T h e  facts  as  stated i n  t h e  case a r e  as  follows: 
1. T h e  Legislature of N o r t h  Carolina, a t  i t s  session i n  1921, ratified 

on  7 March,  1921, chapter  137 of t h e  Publ ic  Laws of said State ,  entitled 
"An act to  provide improved marke t ing  facilities f o r  cotton," and  the  
said Legislature of N o r t h  Carol ina had, pr ior  thereto, a t  i ts  session i n  
1919, enacted chapter  168 of t h e  Publ ic  Laws of said State, but  chapter  
137 of the Publ ic  Laws of 1921, by  section 21  thereof, declared: "Chap- 
t e r  one hundred and  sixty-eight of the  Publ ic  Laws of one thousand nine 
hundred and  nineteen, and  al l  other  laws and  clauses of laws, i n  so f a r  
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only as they conflict with the provisions of this act, a re  hereby repealed." 
And said chapter 137 of the Public Laws of 1921, and chapter 168 of the 
Public Laws of 1919, i n  so f a r  as the provisions of said last-named act 
do not conflict with the first-named act, a re  herein referred to and made 
a par t  of this agreement. 

2. Tha t  pursuant to the stipulation of said chapter 13'1 of the Public 
Laws of 1921, there was established and recognized a t  LaGrange, in the 
county of Lenoir and the Sta te  of North Carolina, a colton warehouse 
as a part  of the North Carolina State Warehouse System, known as the  
LaGrange Storage Warehouse, and one Milton L. Walter13 11-as the man- 
ager of the said LaGrange Storage Warehouse, and Ilas such manager 
on 10 November, 1921, the said xvarehouse having bee1 duly licensed 
under the acts aforesaid, and the said Milton L. Walters, as local man- 
ager, pursuant to the provisioris of said act; gave bond in the penal sum 
of $5,000, with the Globe Indemnity Company as surety, which said 
bond was executed on 10 November, 1921, a copy of which is hereto 
attached, marked "Exhibit ,4"; and thereafter, to wit, on 10 November, 
1022, the said Milton L. Walters, pursuant to the requirements of said 
act, executed his manager's bond in the penal sum of $6,000, with the  
Globe Indenmity Company as his surety, a c80py of which said bond is  
hereto attached, marked "Exhibit B"; both of said bonds being given 
to the State of Kor th  Carolina. 

3. That  the said Milton L. Walters was duly eniployzd as manager 
of said ~varehouse, in accordance with the provisions of said act, and, as  
such manager, gave the bonds hereinbefore referred to. 

4. That  the said Milton L. Walters, as local manager of said ware- 
house, issued cotton receipts on the datrs and to the perscms and for the 
number of bales and the grade of said cotton hereinbefore stated, copies 
of ~ i h i c h  warehouse receipts a re  hereto attached, marked "Exhibits 1, 
2, 3, 4, 5, 6, 7, 8, and 9": 16  January ,  1922, 11. 11. Hardy,  LaGrange, 
10 bales; 16  J a i i u a r ~ ,  1922, 11. &I. Hardy,  LaGrange, 2 bales; 20 Feb- 
ruary, 1922, Hugh  E. Hardy,  LaGrange, 3 bales; 4 March, 1922, 
F. Barwick & Bro., LaGrange, 7 bales; li March, 1922, F. Barwick & 
Rro., LaGrangc, 6 bales; 17 March, 1922, P. R. Kinsey, LaGraiige, 10  
hales; 17 March, 1022, P. R. ICinsey, LaGrange, 10 bales; 17 March, 
1922, P. R. Kinsey, LaGrange, 10 bales; 17  March, 1922, P. R. Kinsey, 
LaGrange, 10 bales; making a total of sixty-piglit bales covered by said 
~varc~house receipts, and the cotton represented by said warehouse re- 
ceipts was duly rcccired by said Milton L. Walters and stored in said 
warchouse. 

5. Tha t  subsequrntly, to \\-it, on 17 Nay,  1923, the said Milton L. 
Walters borrowcd $6,500 from the Murchison Sat ional  Bank of Wil- 
mington, N. C., and executed his said note to said bank, payable sixty 
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days after date, a copy of which said note i's hereto attached and marked 
"Exhibit C," and deposited as collateral to said note the certificates for 
the sixty-eight bales of cotton hereinbefore in paragraph 4 stated, 
although at said time the said parties who had deposited said cotton for 
storage had received said cotton from said warehouse and had surren- 
dered said receipts to the said Milton L. Walters, whose duty it was to 
cancel the same; but the said Walters, in violation of his duty, and 
contrary to the statute, failed to cancel said receipts, but used the said 
receipts as collateral security to his said note of $6,500 deposited with 
the Murchison National Bank of Wilmington, N. C. That the said 
receipts, those issued to P. R. Kinsey, were endorsed '(P. R. Kinsey, 
LaGrange Storage Warehouse Company, by 11. L. Walters, Manager." 
Those issued to F. Barwick & Bro. were endorsed ('F. Barwick 6: Bro., 
per W. B., LaGrange Storage TITarehouse Company, by %I. L. Walters, 
Manager." The one issued to Hugh E .  Hardy was endorsed "Hugh E. 
Hardy, LaGrange Storage Warehouse Company, by M. L. Walters, 
Manager." The two issued to 14. M. Hardy were endorsed "H. M. 
Hardy, LaGrange Storage Warehouse Company, by %I, L. Walters, 
Manager." That P. R. Kinsey wrote his name as an endorsement of 
the warehouse receipts issued to him; so did W. B. Barwick, a partner 
of F. Barwick & Bro.; and Hugh E. Hardy and H. 31. Hardy and the 
said Milton L. Walters stamped on the back of said receipts the name 
of the LaGrange Storage Warehouse Company, by the manager, and 
wrote his name, "M. L. Walters," above the word ('Manager." 

6. According to the statute, it was t9he duty of the said Milton L. 
Walters, when any cotton received on storage was delivered, to take up 
the warehouse receipts, cancel the same, and return them to the State 
Warehouse Superintendent at Raleigh, X .  C. As regards the certifi- 
cates or receipts issued to the parties mentioned in paragraph 4 hereof 
for the said sixty-eight bales, the said Walters did not do so, but fraudu- 
lently used said certificates as collateral to his own note. That the said 
Murchison National Bank of Wilmington, N. C., loaned in the due 
course of business to the said Milton L. Walters the sum of $6,500 and 
accepted from said Milton L. Walters as collateral the certificates abore 
stated, without actual knowledge that the said cotton represented by 
said certificates had been delivered to the parties depositing the same 
for storage. That the said note falling due and the said bank having 
made demand for its payment, and the said Walters having failed to 
pay the same at maturity, and complaint having been made to the State 
Superintendent of Warehouses, an investigation mas made, and it was 
discovered that the said sixty-eight bales of cotton had been delivered 
to the persons storing the same, that the warehouse receipts had been 
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surrendered to the said Milton L. Walters, local manager, and that  he 
had fraudulently used the same as collateral to his own note. 

7. Tha t  said nine marehouse receipts above referred to 111 paragraph 4 
as "Exhibits Sos .  1-9," irlclusire, were issued by said ~varehouse on the 
dates appearing thereon, under authority of Korth Caroliua Sta te  Ware- 
house License S o .  506, and the United States License Xo. 506, nhich  

icelises were said two licenses expired on 27 October, 1922, and said 1' 
renewed, but tha t  neither prior nor subsequent to 27 Oct3ber, 1922, did 
the lawful holder or holders of any of said warehouse receipts request 
any renenal  or extension of said receipts, and none of ::aid w:irellouw 
receipts h a r e  ever been renewed or extended. 
8. That  shortly after the said note matured and was unpaid, and 

after the d i sco~ery  that  the said Walters had fraudulently used said 
warehouse receipts, the said Walters died. 

9. Whereupon thc hlurchison National Rank haring n~at le  denialid 
upon the Sta te  Treasurer, B. R. Lacy, to pay the said note, which was 
of lrss amount than  the ra lue  of the cotton represented by said ware- 
house receipts, the said B. R. Lacy paid said note, with iliterest thereon 
a t  six per cent, and prior thereto made dcmand and g a m  due notice to 
the Globe Indemnity Company, surety on the bonds of the said Milton 
L. Walters, of the default of the said Milton L. Walter.;, and the said 
Globe Indemnity Company denied its liability upon said bonds or either 
of the same. 

Khercupon, upon the facts hereinbcfort, stated, it  is s~~hn l i t t ed  to the 
determination of the court whether the Glohe Indemnity Company, as 
surety upon the official bond of the said Milton L. Walters, is liable to 
the plaintiff, and, if so, in what amount?  And if it  shall be determined 
that  the said Globe Indemnity Company is liable, then judgment will 
be entered in  favor of the plaintiff arid against the Globe Indemnity 
Company for the amount of said liability and the costs of this contro- 
versy without action. But, on the other hand, if i t  shall be determined 
that  the said Globe Iridenlnity Company is  not liable to I he plaintiff on 
the bonds issued as aforesaid, or to the Sta te  of North Carolina, then 
i t  shall be adjudged that  the  plaintiff pay the costs of this action, and 
that  the Globe Indemnity Company go hence without day. 

And the parties hereto subnlittirig this controversy without action 
upon the above agreed statement of facts, sign the same, the plaintiff, 
B. R. L a g ,  S ta te  Treasurer, by the Attorney-General cf Nor th  Caro- 
lina, and the Globe Indemnity Company, by its counsel, Taliaferro 6: 
Clarkson, of Charlotte, N.  C. 

And the bonds of local manager, Milton L. Walter::, covering the 
period of the alleged default, is  i n  form and term3 as folloii~s: 
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"Know all men by these presents, that  me, Milton L. Walters, of the 
city of LaGrange, State of North Carolina, and conducting the 
LaGrange Storage Warehouse, a cotton warehouse a t  LaGrange, State 
of Korth Carolina, as principal, and the other subscribers hereto, as 
surety, are held and firmly bound unto the State of Kor th  Carolina in 
the penal sum of $5,000, for  the payment of ~vhich, well and truly to 
be made, we bind ourselves 'and our heirs, executors, administrators, 
successors and assigns, jointly and severally, firmly by these presents. 

"Sealed with our seal and dated this 10  November, 1921. 
"The conditions of this obligation are such that- 
('Whereas the above-bound principal has applied to the State Ware- 

house Suwrintendent for a license for the conduct of a cotton ware- 
house, under "An act to provide improved marketing facilities for cot- 
ton," of 7 March, 1921 (chapter 137, Public Laws 1921), and the regu- 
lations for cotton warehouses prescribed thereunder; and 

"Vhereas the said principal has agreed, and does hereby agree, as a 
condition to the granting of said license, to comply with and abide by 
the terms of the said 'An act to provide improved marketing facilities 
for cotton,' and the r ep la t ions  for cotton warehouses prescribed there- 
under, so f a r  as the same may relate to h im;  and 

"Whereas the said 'An act to provide improved marketing facilities 
for cotton' provides that  the State Warehouse Superintendent shall 
require each local manager applying for a license to conduct a ware- 
house in accordance with the terms thereof, as  a cond on to the grant- 
ing of the license, to execute and file with the said Warehouse 
Superintendent a good and sufficient bond to the State of North Caro- 
lina, in order to secure the fai thful  performance of his obligations as a 
warehouseman under the terms of the said 'An act to provide improved 
marketing facilities for cotton,' and the said regulations for narehouses 
prescribed thereunder, and of such additional obligations as a ware- 
houseman as may be assumed by him under contracts with the respective 
depositors of cotton in such warehouse : 

"Now, therefore, if the said principal shall faithfully perform all of 
his obligations as a warehouseman under said act, and such additional 
obligations as a warehouseman arising during the period of such license, 
or any renewal thereof, as may be assumed by him under contracts with 
the respective depositors of cotton in such warehouse, then this obliga- 
tion shall be null and void and of no effect; otherwise, to be and remain 
in full  force and virtue. 

"In witness whereof, the said principal and surety have executed this 
instrument, on the day and year above written. 

MILTON L. WALTERS, (Seal) 
Principal. 



3 0 I N  THE S U P R E X E  COURT. [I89 

"Witnesses to the signature and seal of principal: E. V. Riggs, 
LaGrange, N. C.; 'Jno.  L. Phelps, LaGrango, S. C. 

GLOBE INDEMNITY COXPANY, (Seal) 
Surety. 

B y  W. D. WILI<INSON, 
Attorney in Fact. 

(Corporate Seal) 
"Witnesses to signature and seal of surety:  11. H. Heafner, Charlotte, 

N. C.; Jno .  hl. Huske, Charlotte, N. C." 

On these facts the court rendered judgment for plaintiff, and defend- 
ant  excepted and appealed. 

Attorney-Ge?zeral Maming and Assistant Attorncg-Gt'neral Sash for 
plaintif. 

l'aliaferro CE Clarkson, and C .  TI'. Yillett, Jr., for defmdant. 

IIOICE, C. J .  Chapter 137, L a m  1921, 3 C. S., secs 4925 ( a ) ,  etc., 
entitled "An act to  prox-ide iinproveil marketing facilities for cotton," 
contains preamble as follows : 

"That in order to protect the financial interests of North Carolina 
by stimulating the developnlent of a n  adequate warehouse system for 
our great staple crop, cotton; in order to enable g r o ~ ~ e r s  of cotton more 
successfully to withstand and remedy periods of depressed prices; i n  
order to provide a modern system whereby cotton may be more profit- 
ably and more scientifically marketed; and in order to give this impor- 
tant  crop the standing to which i t  is  justly cntitled as c.ollatera1 in the  
commercial world, a cotton warehouse system for the Sta te  of North 
Carolina is  hereby established, as hereinafter provided." 

After conferring power to administer the law on the  State Board of 
Agriculture, the statute directs that  they ql~all, in furtherance of this 
p o x v  and purposes, appoint a State Warehouse Superintendent who 
shall enter into a bond of fifty thousand dollars ($30,000), 3 C. S., see. 
4925 (d ) ,  to guarantee the fai thful  performance of his duties under 
the l ay ,  and also assistant local managers, etc., 1~110 shall also give 
bond ample to safeguard the inkrest  of the State n s  suggested by 
ordinary business esperience in such cases. The  act the11 ill section 5, 3 
C. S., sec. 492.5 ( e l ,  in order to p r o ~ i d c  an additional ~uarnt l tce  fund, 
levies a tax of twenty-fi~e (25) cwlts per hale on c a d L  hale of cotton 
ginned in the State until 30 June,  1922, with privilege of continual 
till June,  1923, and in  r e fe renc~  to same, provides in  par t  as fo l lom:  

" In  order to provide a sufficient indemnifying or guzlrantce fund to 
cover any loss not covered by bonds hereinbefore mentioned, in order to  
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provide the financial backing which is essential to make the wirehouse 
receipts universally acceptable as collateral, and in order to provide 
that  a State warehouse system intended to benefit all cotton growers 
in  North Carolina shall be supported by the class it is designed to 
benefit, it  is hereby declared: that  on each bale of cotton ginned in 
North Carolina during the period from the ratification of this bill until 
J u n e  thirty, one thousand nine hundred and twenty-two, twenty-five 
(25)  cents shall be collected through the ginner of the bale and paid into 
the State Treasury, to he held there as a special guarantee or ilideniify- 
ing fund to safeguard the Sta te  warehouse system against any loss not 
otherwise covered." 

Recurring to  the facts, it  appears that in accordance with the pro- 
visions of said act, a storage warehouse mas established a t  LaGrange, 
IT. C., i n  1921, x i t h  M. L. Walters as local manager, who gave boud 
in defendant company, for 1921-1922, those here sued on, for the 
faithful performance of his duties. The  bond, after reciting that  the 
principal would comply with and abide by the terms of the act, closes 
v i t h  the stipulation that  the said pri~icipal  shall faithfully perform 
all of his obligations as a ~varehouseman under said act. ai-id such 

u 

additional obligation as a n-arehouseman during the continuance of said 
license, or any renewal of same, as may be assumed by hiin under con- 
tracts with depositors, ete., and in 1922, r e n e w d  his said bond of like 
tenor, both of said bonds being given to the State. That  in the spring 
of 1921, certain owners stored a t  said ~varehouse 68 bales of cotton and 
were given negotiable receipts therefor, containing among other things, 
and as provided by other features of the law, "That the State of North 
Carolina guarantees the integrity of this receipt until the expiration 
of the licenses, as above indicated, and upon request of the lawful 
holder, this receipt will be extended, p r o d e d  the license arc r c n e ~ r d ,  
etc." That  this cotton was duly delirered to the onmers who surrendered 
their receipts to the local manager, endorsing their names thereon, and 
thereupon it became, and Tras the duty of said managpr, under the 
act, as per agreed statement, to cancel the receipts and return same 
to the general superintendent at Raleigh, N. C. That  instead of 
canceling said receipts and complying with said act, the local manager 
negotiated the same ~ v i t h  the Murchison National Bank of Wilmington, 
to secure his individual note for $6,500.00, and delivered them to said 
bank as collateral for said loan, adding to the endorsement of the ovncrs 
appearing thereon, the further endorsement "LaGrange Storage Warc- 
house by I f .  L. Walters, Manager." On the maturi ty of the note and 
demand made for the cotton, i t  x-as ascertained that  the cotton* had 
been delivered to the owners, and that  Walters had fraudulentlv used 
same as  collateral on his own note. Thereupon the bank made demand 
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on the State treasury to pay the anlou~it  of' the uote out of the guar- 
antee fund, and after investigation of the facts, the deruard Tvas com- 
plied with, tlie nloliey represented by tlie receipts n a s  paid and present 
suit entered on the manager's bond as s t a t d  I t  is further stated in 
the case agreed that  the bank loaned the liioiiey to M. L. Tl'alters in 
the tlue course of busii~ess and accepted said receipts as collateral 
without actual knowledge that  the cotton represented by same had been 
dcl i~ered  to the partics depositing the same for storage. This, to our 
nlintls, presei~ts a clear breach of a specified duty on thc part  of thc 
local manager, coming directly within the provisions of the bond given 
by dcfcndar~t company as his surety, aud bringing zbout tlie ~ ~ 1 . y  
rc,sults that  the requirement is intended to guard a g a i ~ ~ s t ,  antl, in our 
opinion, dctfendant has been l~roperly held liable for this inisconduct and 
default of their priiicipal. When these receipts were taben to the bank 
by Walters, they hat1 on their face a guarantee of t l ~ e  State as to their 
integrity until the expiration date of the sanle, and pro\ iclii~g for a 
rerieu a1 of such license a i d ,  as we untlersta~id the facts, the same was 
reuewed c o ~ e r i n g  the period in controversy. They were eiiclorscd in 
hlaiik by the owilers and also by the narchouse through Walters, 
inanager, no doubt requircd to relime from any u ~ ~ p a i d  charges for 
storage. Being endorsed in blank they w t w  negotiable by delivery, 
C. S., sec. 3010, and taken as collateral, they conferred upon the bank 
the position of holder for value to the extent of the bank's lien, C. S., 
3003-3007; h1mathc~-s  c. H o t e l  C'o., 162 nT. C., p. 3 M. The facts 
agwed upon shoning that  they were taliell in tlue course of business 
for full value and without actual notice of any fraud on the part  of 
TTTalters, there is nothing, i n  our opinion, to deprive the hank of the 
positioii of a holder in due course of the receipts. TITliile thcw may 
have been observable irrcguIarities on the face of the instrunlent, and on 
coi~clitions preseiltctl, sufficient to put one on inquiry un le r  our general 
statute on negotiable instruments, ch. 55, C'. S., this nil1 no longer 
suffice to effect tlie rights of a holder in due coursn, but there must 
h a w  been either actual knowledge of the infirmity, or lrnowlcdge of 
suc l~  facts as to constitute bad fai th on tlie part of the taker, C. S., 
3037; I fo7le, tcu~1 7?. l ' r ~ i s f  ( ' ( I . ,  183 N. C., p. 4 9 ;  C'r.ifth(.r I ? .  H u l l a t d ,  
180 K. C., 11. 112; Smafhr r s  2 ) .  H o f e l  Co., 162 N. C., 11. 346. S o t  only 
is this true under the geiieral l av ,  as stated, but under the legislation 
111orc directly applicable, in scetion 4087, it i 4  provided as follows: 

"The validity of the negotiation of a receipt is not impaired by the 
fact that  such negotiation was a breach of duty on the part of the 
person making the negotiation, or  by the fact that  the owner of the 
receipt was induced by fraud, mistake, or duress to entrust the possession 
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or custody of the receipt to such person, if the person to ~ h o n ~  the 
receipt mas negotiated, or a person to whom the receipt was subsequently 
negotiated, paid value therefor, without notice of the breach of duty, 
or fraud, mistake or duress." 

The  receipts in question here come directly within the force and 
effect of this legislation and under its provisions, the bank is clearly 
entitled to claim as holder in due course, (1) the fac ts  showing that  a t  
the time same mere negotiated to the bank, they were endorsed by the 
owners and by the warehouse and delivered. ( 2 )  Tha t  the bank paid 
full ~ ~ a l u e  and without notice of the fraud and breach of duty on the 
part  of TITalters. 

This being true, the State authorities having control of the matter 
\\-ere fully justified in paying off the claim out of the funds on hand. 
They were raised and put into the hands of the State Treasurer for 
the express purpose of making these receipts "unirersally acceptable as 
collateral," and to "safeguard the State Warehouse Sgstem." Moreover 
the tax is to proride an  indemnifying fund to "corer any loss not 
covered by the bonds heretofore proridecl for," thus constituting the 
bonds, including that  of defendant's, the primary fund from which 
to make good the default of their respective principals, and the State 
Treasurer, therefore, as custodian of these funds, in the exercise of a 
sound discretion, and in the line of his official duty, and for the pur- 
poses contemplated by the law, having made good the loss caused by 
default of defendant's principal, is entitled to  be reimbursed according 
to stipulations of defendant's bond. 

There are various irregularities suggested in the learned brief of the 
defendant's counsel, which might h a r e  sufficed to put a business man 
on inquiry, but none of them go to the integrity of the receipts as 
a conclusion of lan-, nor do they suffice to establish bad fai th on the 
part  of the bank, and under the statute applicable, they are  not, i n  our 
opinion, available as a defense. 

I t  is  argued for appellant that  the bank should have refused the 
receipts as collateral because they were placed there by Walters, and 
this because the law provides, that  where a receipt is giren for cotton 
belonging to the local manager, i t  shall specify that  fact on its face. 
Bu t  it was not Walter's cotton originally, they were duly and regularly 
issued to third parties who, as stated, had endorsed and delirered 
them, and there is nothing in  the statute which prohibits Waltcrs from 
acquiring these receipts. 

Again appellant's counsel insist that  the facts present a case of double 
agency, and where the bank should have paused or declined to act 
because Walters was placing them as collateral for his on-n personal 
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obligation, citing Grady  c. Bank, 184 S. C., 11. 158, but in this and 
all otlier cases of like Bind, so f a r  examined, nhe re  a claimant ur s ? 
barrctl of recolery under the doctrine stated, i t  appeared that  he took 
n i t h  lrno~vledge of the fact that  the princil~al's property mas being 
perverted by the agent to his own use. Here, as stated, Walters offered 
\I-arehouse receipts endorsed by the original owners, and the case 
states tha t  the bank had no actual knonledge of Walter's default. 
I t  is furtllcr argued that  before payinc~it made the State Treasurer was 
warned not to pay and fully informed of the fact that the receipts 
were reissued by Walters i n  flngrant breach of liis duties, and further- 
more, tha t  the defelidant denied liability on the bond. B u t  the receipts 
liad already bccn negotiated for full  d u e ,  and this legislation llaving 
for o i ~ t  of its clliefest purposes to maintain their negotiability, nould 
i d e e t l  fall short of both itb purpose and n l e a ~ ~ i n g  if tlie authorities 
11axing coiitrol of the iiidenmity fund n e r e  coinpelled to s t l y  their hand 
\ \ l iei ic~er tlicy were notified not to pay and abide the results of a jury 
trial, nlleiierer the question was so raised. Considering the terms and 
purposes of the Ian unless the facts nould  disclose a 2ase where a 
clairilalit bniik or otlier being an  elidorsee or holder foi. value acted 
it becomes the duty of tlie Treasurer, as heretofore stated, to rnake good 
the loss and, this loss being due to their yrinripal's default, defendant, 
in collusioi~ n i t h  the defaulting officer, or had knowledge of the fraud, 
as stated., is legally aud primarily liable therefor. 

Thcre is 110 error and the judgnient below is 
AIffirmed. 

(Filed 21 January, 102.7.) 

1 .  I~~sarnncc, Il'i1.e-Policies-ColIditio1is-\Vniver-IronSafe Clause. 
The provisions of the "iron-safe clause" in a policy of fire insurance 

for the l)rc.serratioli of tlie invelitories of the mcrcl~ul~ctise insured, hooks, 
etc., may bc waived by the company in :~cceptiny yrcmiulns thereon, 
lx~o\\-inc that the same K:IS not being coml~lietl with, and makc ineifcctirc 
tlic further prorision that tlic policy would otliernise be void. 

2. SalncPrincipnl nncl Agent-EvidencoDeclarntio~is. 
lVllile grovisio~is in a policy of fire insurance may reridcr inndmissil)lc 

as evidence cl(dnratiol~s of an agmt and 11old thc palty to the terms 
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expressed in the printed or written form, the principle does not obtain 
when the local agent knowing that under the circumstances, inventories, 
etc., could not be made and kept in accordance with the iron-safe clause, 
delivered the policy and the company has knowingly collected the 
premiums thereon, such being in effect a valid waiver of the written 
stipulations. 

3. Same-Pleadings-Estoppel. 
Where a fire insurance company has waived the requirements of the 

iron-safe clause proTision in its policy of insurance, and the merchan- 
dise covered by it has been lost by fire, it is not required that an estoppel 
be pleaded in order to introduce other and competent evidence of the 
value of the merchandise thus destroyed, for a recovery in an action 
on the policy. The difference between a waiver of this character and an 
estoppel required to be pleaded, pointed out by A ~ ~ a f s ,  J. 

APPEAL by defendants from Horton, J., a t  February Term, 1924, of 
SAMPSON. 

On 1 .May, 1921, the plaintiff conducted a mercantile business in 
the town of Roseboro and had his stock of goods insured for the 
sum of $3,000 in  the Pilot F i r e  Insurance Company, for which he  paid 
a premium of $51; and on 1 5  September, 1921, he  took out a policy 
in the Aetna Insurance Company for $5,000, for which he  paid a 
premium of $85. On  1 5  December, 1921, his goods were destroyed by 
fire, and he  thereafter brought suit to recover the amount of the 
policies. 

T h e  defendants admitted the execution of the contract of insurance, 
each setting u p  the policy issued by the other company; alleged tha t  
the stock of goods was worth not more than $2,400; pleaded the three- 
fourths liability clause, the inventory clause, the bookkeeping clause, and 
the iron-safe clause; and alleged the plaintiff's breach of each of these 
clauses except the one relating to the inventory. 

The  defendants further alleged that  the plaintiff i n  March, 1921, 
bought the bankrupt stock of G. P. Cherry a t  the price of $2,749.09, 
and for sometime prior thereto had carried insurance in the sum of 
$5,000 with the Aetna Company and a t  the time of purchasing this 
stock borrowed $2,500 from the Coharie Bank, to which he then owed 
$1,000; that  i n  both companies he  carried $8,000 on a stock of goods 
worth not more than $2,500; and that  he  had set fire to and burned the 
insured property for the purposes of collecting the amount of the 
policies. 

The  two cases were consolidated and the jury returned the following 
verdict : 

1. Did the ~ l a i h t i f f  comply with the provisions contained in the two 
insurance policies sued on in these actions ? Answer : "No." 
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2. I f  not, did the defendant after the isiuance of said policies have 
full knowledge and notice of such noncompliailce :~nd collect the 
premiums on said policies and take no steps to cancel said policies on 
account of such noncompliance? Ansver : "Yes." 

3. Did the plaintiff burn his stock of goods for the purpose of collect- 
ing his policies of insurance, as a l l~ged in the answer? Answer: "Xo." 

4. What was the value of the plaintiff's stock of goods at  the time 
they were burned? Ansver : "$10,000." 

5. What amount, if any, is plaintiff cntitlecl to recover of the 
defendants? L \ n s ~ w r :  "Three-fourths value with intercs ." 

I t  mas agreed that the Aetna Company should be responsible for 
fivc-eights and the Pilot Company for three-eights of the amount 
assessed, if any, in answer to the fifth issue. Judgmeut, from which the 
defendants appealed. 

A. J l cL .  Graham, Fowler & Crumpler, Faison & Robinson, and J .  
Abncr Barker for plainti f .  

Butler & Herring f o r  defendants. 

A D A ~ I ~ ,  J. I n  the first fourteen exceptions the defendants assign as 
error the admission of evidence tending to show tthc value at mhich 
several witnesses estimated the stock of goods a short time before the 
fire, the contention being that the records showing purchases, sales, a i d  
shipments cannot be supplied in this may. 

The clauses referred to are as follows: 
"1. The assured will take a complete itemized inyentory of stock 

on hand at least once in each calendar year and, unles~j such inventory 
has been taken within 1 2  calendar months prior to ihe date of this 
policy, one shall be taken in detail within 30 days of issuance of this 
policy, or this policy shall be null and void from such date, and upon 
demand of the assured the unearned premium from such date shall 
be returned. 

"2. The assured will keep a set of books, which shall clearly and 
plainly present a complete record of business transacted, including all 
purchases, sales and shipments, both for cash and credit, from date of 
inventory, as provided for in first section of this clause, and during 
the continuance of this policy. 

"3. The assured will keep such books and inrentory, and also the 
last preceding inventory, if such has been taken, securely locked in a fire- 
proof safe at  night, and at  all times when the premises mentioned in this 
policy are not actually open for business; or, failing in this, the assured 
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will keep such books and inventories i n  some place not exposed to a fire 
which would destroy the property hereby insured. 

" In  the event of failure to  produce such set of books and inventories 
for the inspection of this company, this policy shall become null and 
void, and such failure shall constitute a perpetual bar to any recovery 
thereon." 

The  plaintiff introduced an  inventory which, according to his testi- 
mony, he  had taken the first of January,  1921. I t  showed the total 
value to be $6,970.79. H e  testified that  his inventory of the Cherry 
stock amounted to $6,060.95. Also that  he had kept his check stubs as a 
record of cash sales, had paid his bills by checks, and had deposited his 
receipts i n  the bank. H e  offered in evidence a book account which, he  
stated, covered his credit sales; but his duplicate invoices of purchases 
during the year mere e~cluded.  T h e  verdict shows, however, that  the 
defendant did not comply with all the provisions in  the policies. 

The  "iron-safe clause7' in policies of insurance is generally upheld 
by the courts as a reasonable contract limitation upon the insurer's risk 
(Coggins v. Ins. Co., 144 K. C., 7)  ; but if the company, knowing the 
insured has not complied with this provision, collects the premiums and 
recognizes the validity and binding force and effect of the policy it has 
issued, it should not be heard to insist upon the introduction of records, 
the keeping of which it has thus tacitly waived. There is  a distinction 
between ~vaiver and estoppel; but the waiver of a forfeiture, though 
in the nature of an  estoppel, may be created by acts, conduct, or 
declarations insufficient to create a technical estoppel. 14 R. C. L., 1181, 
sec. 357; 26 C. J., 281, see. 332 e t  seq.; drgall c.  Ins. Co., 84 S. C., 
355; Grubbs v. Ins. Co., 108 K. C., 472;  Horton v.  Ins. Co., 122 N. C., 
498, 503; Ins. C'o. v. 112s. Co., 161 X. C., 485; Xoore v. Accident Assur- 
ance Corp., 173 3. C., 532; Paul c. Ins. Co, 183 S. C., 139. 

Bu t  the defendants assert, as their second proposition, that  they have 
not waived the iron-safe clause, that  estoppel has not been pleaded, and 
that  no facts are alleged or proved constituting a basis for the second 
issue. 

I n  regard to the question of estoppel this Court has said:  "But if 
the party seeking the benefit of the estoppel will not rely on it, but will 
answer to the fact and again put  i t  i n  issue, the estoppel when offered 
in evidence to the jury, loses its conclusive character, becomes mere 
evidence, and like all other evidence may be repelled by opposite proof, 
and the jury may upon the  whole evidence find the truth." Woodhouse 
v. Williams, 14  N.  C., 508. Of similar import is Stancill v. James, 
126 N.  C., 190. These and other cases point out the distinction between 
estoppel as a defense and estoppel as evidence and decide that  a n  
estoppel may be introduced as evidence in the absence of a special plea. 
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However, the principle which applies to the exceptions under dis- 
cussion is that of waiver. The provision restricting the agent's power 
to waive conditions does not, as a general rule, refer to or include con- 
ditions existing at  the inception of the contract, but to those arising 
after the policy is issued. Conditions which form a par1 of the contract 
of insurance at its inception may be waived by the agent of the insurer, 
although they are embraced in the policy when it is delivered; and 
the local agent's knowledge of such conditions is dwmed to be the 
knowledge of his principal. Johnson  v. Ins .  Co., 1'72 N. C., 142;  
Gazzam v. I n s .  Co., 155 N .  C., 336; Grabbs v. Ins. Co., 125 K. C., 395; 
l f o r t o n  v. I n s .  Co., 122 N.  C., 495; TVilkins v. Suttles, 114 N. C., 550. 

Upon this principle the testimony of the agents, Robi won and Tyson, 
evidently accepted by the jury, clearly establishes a waiver at  the 
inception of the contract. They testified in substance that they had 
knowledge of the plaintiff's inventory when the policies were issued. 
Robinson, when informed that the plaintiff had no iron safe and would 
not take out the policy if he had to buy one, expressly consented that 
he should not be required to keep the books in his place of business 
and should have permission to take them home at night; and Tyson 
knew that the plaintiff was not qualified to keep a reccrd of purchases 
and that his bank book was his only record of sales I t  was under 
these conditions that the premiums were accqted and restrained by the 
defendants and under these conditions forfeiture of the policies for 
the reasons assigned would be wholly inequitable. 

I n  the next place the defendants insist that by the terms of the 
contract the policies were to be void if the interest of the insured was 
other than sole and unconditional ownership; that the plaintiff's title 
or interest was only that of a partner; and that a prayel* for instruction 
embracing this proposition was refused by the court. 

True, the plaintiff testified on the cross-examination that he and 
his wife were partners when the policies vere  issued and when the 
fire occurred; but the plaintiff's sole ownership is alleged in the com- 
plaints and not denied in the answers. On the contrary. in each answer 
the stock of goods is referred to as "owned by the plaintiff," and the 
defendants neither in the answers nor by way of amendment set up 
misrepresentation as a defense or in any way formally put the matter 
in issue. Breach of condition or misrepresentation should be pleaded 
when relied on as a defense, for proof without allegation is as un- 
availing as allegation without proof. The fact that the evidence was 
admitted without objection does not change the nature of the defense 
set up in the answers. There was no error, therefore, in refusing to give 
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the instruction which is made the basis of the t~~en ty - f i r s t  exception. 
Lee v. Upton, 178 N. C., 198; Green, v. Biggs, 167 N. C., 417; Aber- 
nathy v. Seagle, 98 N. C., 553; lli'cLaurin v. Cronly, 90 N. C., 50; 26 
C. J., sec. 704; 1 4  R. C. L., sec. 591. 

I n  our opinion the merits of the  controversy were properly submitted 
to and determined by the jury, and me find i n  the record no valid 
reason to interfere with the judgment. 

N o  error. 

E. S. S T A M E P  v. T H E  T O W N  O F  B U R K S V I L L E ,  NORTH C A R O I ~ I S A .  

(Filed 24 January, 1928.) 

1. Municipal Corporations-Cities and Towns--Condemnation-Special 
Benefits-Offsets-Statutes. 

I t  is within the legislative power to allow an incorporated town the 
value of the special benefits of a street improvement to the owner of land 
abutting thereon, in proceedings by the town to condemn a part thereof 
for the purpose of widening its streets, and in the absence of statute to 
that effect such benefits are not allowable. 

2. Sam~Negligence-Damages. 
Where an incorporated town is allowed by statute to take by con- 

demnation the lands of abutting owners along a street improved, the to\vn 
is liable to the owner for such damages to his land so taken as is caused 
by its negligent construction of the improvements so made, though not 
such as may be caused by a construction of the improvements in a 
careful and workmanlike manner. The charge in this case is not held 
as prejudicial error. 

APPEAL by defendant from F i d e y ,  J., and a jury, a t  March Term, 
1924, of YANCEY. 

This is  an  action brought by the plaintiff to recover damages of the 
defendant bv reason of the construction of a concrete sidewalk in front  
of plaintiff's property, which was a town lot in the town of Burns- 
ville, North Carolina. I t  mas contended by the plaintiff that  a small 
strip of his land in  front  of his house and lying alongside of the 
public street had been taken. This  strip of land mas 3% feet wide 
at one end and 21$ feet wide a t  the other, and was 96.4 feet long, 
making a n  area of 284.4 square feet taken by the town of B u r n s d l e  
upon which i t  constructed its said sidewalk. 

T h e  defendant made numerous exceptions and a&ignments of error 
and from judgment rendered, excepted, assigned error and appealed 
to the Supreme Court. 
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Charles Ilutchi.lzs for plainti#. 
Watson ,  I ludg ins ,  W a t s o n  & P o u t s  for defendatzl. 

CLARKSON, J. We xvill consider only the assignments of error me 
think material. T h e  court below charged the jury a<; follows: "In 
the first place, if tlie defendant town has built a s idendk  and the 
sidewalk improves the condition of the public all along the street a t  this 
point the plaintiff is not chargeable with any general improvement by 
reason of the sidc~valk being built, because that  imprcvement applies 
to everyborly and there being no special proT isions in  the charter of tlie 
tovm of Burnsrillc or in the general law that  has been off .red or rtferretl 
to, authorizing these special benefits to be charged u p  against any 
damage the plaintiff might sustain, [then you cannot take into con- 
sideration any benefit that  has been done the plaintijT hy reason of 
the sidewalk being built along the street] ." 

T o  the latter par t  of the charge, in brackets, defendant cscepted and 
assigned error. 

It seems that  no prorision is made in the t o l ~ n  charter of the 
defendant to allow general b ~ ~ ~ e f i t s  assessed, the language slion-s clearly 
the court was syeal~ing of general benefits, as a set-off against daniagci 
for  property taken for street improl ements. T h e  right of ~ontlr lnnation 
for to~vns  ant1 cities is pro1 i d d  under public act. C. SL, 2'791, 2792. 

C. S., 2792 is as follows: "If such governing body, board, commission 
or departmerit of tlie goverr~nierit of such city are iinable to agree 
114th the owners therrof for the purchase of such land, right of v a y ,  
privilege, or  easement, for  the purposes inentioned in the preceding 
section, condemnation of the same for such public use may be made in 
the same procedure as is provided in  chapter Eminent Domain, article 
2 ; and the cleterminatiori of the governing body, board commission, or 
department of governnient of such city of the land nectssary for such 
pu rpo~es  shall be conclusive." 

Under Eminelit Domain, Art .  2, see. 1721, the latter part  of the 
section, providrs that  the coimnissior~ers, "a majority of them all 
being present and acting, shall ascertain and determine the cornpensation 
rr-hich ought justly to be made by the corporation to the party or parties 
owning or interested in the real estate appraised by tllem." 

T h e  Legislature has the power to allow municipal corporations to 
have tlie general benefits assessed as offsets againqt damages in an action 
to acquire land for a p b l i c  purpose. W a d e  v. H i g h w a y  Corn., 188 TV'. C., 
210; Xillcr v. Ashecille,  112 N. C., 768. There is no power or authority 
given defendant of this kind either by special charter or general State 
act. 
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I n  Lanier v .  Greenville, 174 X. C., p. 317, Allen, J., said:  '.Counsel 
for  the defendant h a r e  presented respectable authority supporting the 
principle embraced in his prayer for instruction and in opposition to 
the instruction giren by his Honor, but we have adhered to the rule, in 
line with the weight of authority, that  i n  the assessment of damages 
for land talien for a public improvement, the measure of damages is 
the difference in d u e  before and after the  taking, less the special 
benefits, and that  increased value to the land enjoyed in  conm~oii 
with others affected by the improvement is not a special benefit. The  
question was considered a t  the last term in Campbell v .  Comrs., 173 
5. C., 500, in which, after laying down the rule that  special benefits are 
those not common to others, Clai.E, C.  J., says: 'This is the rule laid 
down in Baunlan v. ROSS, 167 U. S. ,  548 (17 Sup.  Ct., 966; 42 L. Ed. ,  
270)) in an  exhaustive opinion, and the same rule has been applied in 
this State. Asheville v. Johnston, 71 N .  C., 395; R. R. v. Wicker ,  74 
N .  C.,  220; R. R. v .  P l a f t  L a d ,  133 N .  C., 266 (45 S.  E. ,  580) ; Bost v .  
Cabarrus, 132 N .  C., 331 (67 S. E. ,  1006) ; R. R. v. Armfield, 167 N .  C., 
464 (83 S. E. ,  809) ; also 2 Lewis on Em.  Dom., 1187, par. 691.' We 
are less inclined to change the rule since it was held in Nil ler  v .  Ashe- 
1 ille, 112 N. C., 768, that  it lras within the power of the General Assem- 
bly to proride by statute that  the damages should be reduced (not 
merely by the benefits special to the plaintiff, but by all the benefits 
accruing to him, either special or i n  common with others' (Campbell T!. 

C'ontrs.), and the legislative body has declined to act." Power Co. c. 
Russell, 188 S. C., p. 725. 

I t  seems to be the general rule in this jurisdiction that  "the compensa- 
tion which ought justly to be made," "just compensation," under our 
general statute is sue11 compensation after special benefits peculiar to 
the land are set off against damages. "The ra lue  of the land subject 
to such special benefits as niay accrue to the remainder of the tract." 
R. R. v. Platt  Land,  133 N. C., p. 273. I n  a great many of the 
decisions of this State special statutes were construed which in  express 
terms provided for the deduction of special benefits. These statutes were 
merely in affirmance of the "just coinpensation" rule above mentioned. 

Lewis Eminent Domain, Vol. 2 (3d ed.) par t  of see. 694, states the 
rule as follows: "Owing to the variable decisions in regard to benefits 
as shown in the preceding sections, the only general rule which can be 
laid down where part  of a tract is taken, is that  the measure of damages 
consists of the value of the par t  taken and damages to the  remainder, 
less such benefits, if any, as may be set off by the law of the forum. 
Many cases state the measure of damages to be the  difference between 
the value of the whole tract before the taking and the value of the 
remainder after the taking. This, however, would permit the considera- 
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tion of benefits of every kind and should be qualified by excluding 
general benefits, in jurisdictions where only special benefits can be 
taken into account, and by excluding all benefits, where such is  the 
law." 

T h e  charge on this aspect of the case, heretofore referred to, and the  
charge as given below, the latter par t  of vh ich  is only assigned as  
error, we think followed the  rule laid down i n  this jurisdiction, and 
according to  Lewis the charge below was more favorable than defendant 
mas erititletl to as  i t  included general benefits. This assignment of error 
cannot be sustained. 

T h e  defendant assigned the latter par t  of the following charge of 
the court belom as er ror :  "The matter is confined to the conditions 
that  existed there that  are peculiar to the plaintiff. I n  other words, 
it  is the difference betneen the value of this property before the side- 
walk was built and after the  sidewalk was built, taking into considera- 
tion the fact that  the defendant, town, appropriate:, and condenins 
certain par t  of plaintiff's property, if you find that  i t  did do it;-and 
further that  you find this taking of this property by condemnation 
proceedings and building sidewalk in a negligent or  improper manner, 
then you can take into consideration under this limitation what dam- 
agr, if any, the plaintiff is  entitled to recover-." 

T h e  defendant complains that  this charge was very prejudicial, there 
being "no allegation in the complaint that  the 11-ork of constructing 
the sitlewalk was not done with proper care and skill." 

After charging the jury as above set forth, the court further sa id :  
"In regard to the  building of a sidewalk the general rule is  that  a 
city or town hnd a right to raise the gratle or lower the grade of i t s  
streets i n  building its s i d e ~ ~ a l k s  and streets, that  that  is a judicial 
function;  that  the comniissioners are  authorized under the charter 
mid under the general law to exercise discretion and tha t  no damage 
can be recovered against the ton-n for the proper exercise of this 
discretion. I f  the side~valk has been raised four or f i w  feet or lowered 
eight or ten feet along t l i ~  street owned by the town, and nothing else 
appearing, and it has been done in  a reasonably vorkmanlike manner, 
although the lot of the party aggrieved may be n a y  down belom the  
sidewalk or TI ny a b o ~ e  the  s i d e ~ ~ a l k ,  i n  any  iristance that  is not a 
case where the party aggrieved can recorer damages because he  onms 
the property subject to the  rules of lam that  prevail, and the decisions 
of our courts have for a long time held that the tov-n authorities i n  
vsercising in a proper way the powers vested in them to make proper 
streets and proper grades for sidewalks and streets, can do this without 
being held to damage p r o v i d ~ d  i t  is done in a reasonably workmanlike 
manner. The  only instance where a town is  liable is  where under the 
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exercise of rights and powers delegated to the town by the general 
law or special charter is where the work is done as a reasonable prudent 
man under the same circumstances would not have done. That is, the 
rule of reason applies to this as to all other matters. . . . Every- 
one who owns real estate in  a city or town that adjoins a public street 
or pavement holds it subject to the right of the town to grade such 
street down, or elevate i t  when in  the exercise of its judgment, of the 
authorities of the city i t  becomes necessary or feasible to do so, and 
where the grading is done under such conditions and is done properly, 
that is, when care and skill are used, with due regard to the rights of 
the property owners, then the law affords no protection to property 
owners on account of injury to their property resulting from being left 
higher or lower than the street or because ingress or egress is affected or 
because of an  injury to the appearance of the property. Now that 
applies to the question of the construction of a sidewalk. The question 
of takipg and appropriating the land, if you find the town did appro- 
priate it, is another question, and not included in the proposition of law 
as stated, at all. So you see under this ruling as to the construction of 
sidewalk the only question is whether i t  was done with care and skill and 
with due regards to the rights of the property owners." 

Under our liberal practice, all the evidence of the contending parties 
having been introduced, no specific prayer being asked for by defendant, 
we'cannot hold the charge prejudicial. This assignment of error cannot 
be sustained. 

Walker, J., in a well considered and an elaborate opinion, citing 
numerous cases and the reasons, lays down in  Bennett v. R. R., 170 
N. C., p. 391, the rule to be: "It is well settled with us, and it is very 
generally held in other jurisdictions, that, unless otherwise provided by 
the Constitution or statute, the owner of property abutting on a street 
cannot recover for any damage to his property caused by a change in 
the grade of the street under proper municipal authority, where there 
is no negligence in the method or manner of doing the work." 

The other exception and assignments of error we do not think of 
sufficient importance to discuss seriatim, or prejudicial to defendant. 
This particular case may be of considerable hardship to the defendant, 
as suggested by it, but the remedy is not with this Court. 

I t  is, perhaps, not out of place, because of defendant's grievance 
at the amount of the verdict, to call attention to this language of Justice 
H. G. Connor, in Railroad Co. v. Platt Land, supra, p. 274: "We 
may not, listening to suggestions of the public necessity, forget that the 
most permanent and the wisest institutions of government are designed 
for the protection of private property and personal liberty. A citizen 
must surrender his private property in obedience to the necessities of a 
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growing a n d  progressive State ,  bu t  i n  doing so h e  is entitled t o  be pa id  
full ,  f a i r  a n d  ample  compensation, t o  be reduced only b y  such benefits 
as a r e  special a n d  peculiar to  h i s  land.  H e  h a s  t h e  r igh t  t o  have  a n d  
enjoy t h e  general  benefits which are co~nnlon  to h i m  a n d  to h i s  
neighbors, without  being required t o  p a y  thwefor  becau2:e i t  so happens 
t h a t  the  use of h i s  l and  is  necessary f o r  t h e  needs of the  public." 

F o r  tho  reasons given, there  is  
N o  error .  

(Filed 21 January, 1923.) 

1. Corporations--Ultra Vires Acts. 
The acts of a corporation vi l l  not be declared u l t ~  a t z 1  cs \I hen the 

authority therefor is eqress ly  conferred upon i t  by t le leqislntnre or 
reasonably incidental thereto, and its general bus in~ss  is confi~~ed to the 
scope or compass prescribed for the general l~urpose 01' its creation, or 
neceisary, expedient or profitable in the I arc and mannqrmt~nt of the 
prol~erty it  is authorized to hold. 

2. Same--Charitable Organizations-Hospitals. 
Ilcld,  under the facts of the case, a lease 1)y an incorporated chnritnble 

hospital association made to one of its mcnibers of the 11oq)it:ll grounds. 
bnildiligs :md ccluil~mcnt, having man:~geinent thereof, ~vi.1 not be cleclaretl 
invalid a s  a matter of law, construing its charter n i t h  reference to 
its powers and the record of the meeting a t  ~vhich the lease was voted 
to be made, there being some evidence that  it  was made in pursnmice of 
and in accordance with the po~vers granted by charter, and that  i t  war 
nccessnry to colltinue in olwration thereu~lder. 

3. Corporations - Charitable Institutions - Hospitills-ILeasoRIajority 
Vote. 

Where a majority vote of the members of' a charitable hospital a w x i a -  
ti011 is necessary to execute a lease of the incorporatc'd association, n 
majority of a quorum of those present a t  a duly constituted meeting is 
sufficient. 

4. Corporations-Cllaritable Institutions - Leases--ManagemenLGood 
Faith-Appeal and Error-Remanding Case. 

TVhcre the affairs of a charitable hospital association a re  managed by 
its incorporatinq members v h o  esccute a lease to one of thcin li:~ving 
the ~nanagcment and exclusive control thereof, the lcasc? is not roid but 
uoidable, and it  is ~ncumbent  upon him to shoy, nhen the validity of 
the lease is attacl<ed for fraud in fac.t or  in law, thut the lease was 
fairly and openly authorized and executed for an adequate consideration, 
and that its execution mas free from his undue or controlling influence, 
oppression or imposition; and this case is remanded for further inquiry 
on the subject. 
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APPEAL by plaintiffs from an  order of Devin, J., in  Chambers, 16  
Xay ,  1924. 

T h e  plaintiff company was incorporated on 2 May, 1902, for  the 
purpose of building, conducting, maintaining and carrying on a hospital 
i n  the  town of Washington for the  care of the sick and of training 
people to nurse the sick. I t  is a charitable organization without capital 
stock, and the period of existence is unlimited. I n  section 4 of the 
certificate of organization i t  is  provided: "A11 persons in  order to be 
eligible as a member of said organization or company shall be a white 
person and a bona fide resident of the town of Washington. F ive  of 
the members need not be physicians or surgeons. All the members except 
five constituting the organization or corporation, shall be reputable, 
white physicians in good standing, holding license to practice medicine 
or surgery and the branches thereof from the State Medical Associa- 
tion or other body authorized under the laws of S o r t h  Carolina to 
grant a license to practice medicine or surgery and the branches thereof 
in said State. The  members other than  physicians shall be elected by 
ballot by a two-thirds ro te  of the  constituting the body or 
organization. The  members who are  physicians shall be elected by ballot 
by a majority vote of the members or persons constituting the hod? 
or organization. TVhenexr a person ceases to be a bona fide resident 
in the  town of Washington he sh j l l  forfeit his membership and his 
successor shall be elected as aforesaid. Any member may be expelled 
upon a three-fourths vote by ballot for any improper, immoral or dis- 
honest conduct, or conduct prejudicial to the welfare of the society 
or the institution." 

Section 7. "Every nleniber of the organization shall have one vote and 
no more a t  any meeting of the members of the corporation n-hieh vote 
may be cast by written prosy." 

On 20 >lay, 1,902, the commissioners of the tonm of Tashington 
executed to the plaintiff company a deed for two lots, 81 and 84, in 
trust, "That the party of the secolld part shall build, erect, maintain 
and operate a hospital for the care and treatrncnt of the sicli and 
for the training of nurses to care for the sick and for no other purpose." 
I t  was also provided that  fai lure or neglect for fire succcssi~-e years 
to maintain and operate a hospital in accordance u-ith the terms of the 
deed should rel-est title in the grantors 

-1bout 1906 dissension arose among some of the members which seems 
to have continued with more or less intensity until 25 February, 1920, 
when the defendant J. L. Nicholson proposed that  the company lease 
to him the hospital and its other property for a period of 20 ypars. 
This effort failed. 
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At a meeting held i January ,  1921,  J. L. Xicholson submitted a lease 
which he niqhed the company to g i r e  him on the hospital property for 
a period of fifty gears. &iccording to the niinutcs the motion to grant 
tlie leaqe n a s  carried, and a paper purporting to be the lcase lTas 
offered in  el idence. I t  contains these pro\ isiolis : "It is understood 
a i ~ d  agreed that  :IT additions, improvements or repair:, which may be 
ruatle by tlle party of the secoid par t  under this lcase are to be made 
by liir~i a t  his o\r.n cspense or f rom inconle rewired from tlie operation 
of said liospital. Said party of tlle secoid part is to h ~ r e  full control 
of the operation of said hospital and lie is to attend to elnplogilig an11 
paying iiurics, etc., ant1 hc is to attend to buying and paying for all 
supplics or equipinent uscd by liirn in the operation of said hospital 
under this lease. Said party of the second part is to manage and look 
out for  said propcrty the same as if it  wcw his onn,  ewept of course, 
that  he is nut to sell or i n  any n a y  encuinber ally of said propert j .  
It is unclerstood and agreed that  if the said party of the secolid part 
should at anp time decide that  he should, for any reascln, be unable to 
fulfill tho terms of this lease, that he  map canccl same 117 gix ing thir ty 
da!s notice of such intention, provided, that  in the el en1 that  he should 
so cmlccl this l i u ~ c x ,  then all iniprovcrne~lt~ or rcpairq niadr hy llim on 
the said property are to belong to the hospital i i~st i tut ion whether the 
parry of the second part has been reimbursed for the enme or not. I t  
1.; also unclcrctoo(l ni l (1  agrccd that  Dr .  John C'. R o h t ~ a n ,  Dr .  P. A. 
Sicliolson and 1)r. S. T. Kicl1olson are  to ha re  the same rights of using 
?:till hospital that  they nolr clnjo-. I t  is undcrstoocl that  the party of 
the w c o ~ ~ t l  part \ \ i l l  not allo\v said hospital to ccnsc to be operated as 
\urh for tllc period of time nanied in the d,>ed to the p,irty of tlic first 
part for the lot on n-hicli w id  hospital is situatetl." 

'I lic snit n a s  brought on 3 April,  1924, and upon t l v  pleading.: and 
csliibits niotion was niatlc by the plairltiffj a t  tlic X r ~ y  tern1 of the 
Superior Court to set aside tlie lease and mjoin  the trclusive control 
of the hospital h -  J .  L. Sicliolson. The  niotion n a s  dcnicd and tlle 
plniiitifis nppenlctl. 
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pany and by exercising a controlling influence over the other members 
acquired exclusive control of the  hospital without substantial considera- 
tion. 

1. The  general rule is that  a corporation possesses only such powers 
as are expressly conferred upon i t  or such as are  reasonably incidental 
to the powers expressly conferred and that  its principal business is  to 
be confined to the scope and compass prescribed for the general purpose 
of its creation; but it may ordinarily engage in transactions incidental to 
its main business when they are necessary, expedient, or  profitable in the 
care and management of the property which i t  is authorized to hold. 
"To ascertain whether any particular act is ultra vires (beyond the 
powers) of the corporation or not, the main purpose must first be 
ascertained; then the special powers for effectuating that  purpose must 
be looked for, and then, if the act is not within either the main purpose 
as described in or the special powers expressly given by the statute, 
the inquiry remains whether the act is  incidental to  or consequential 
upon the main purpose and is a thing reasonably to be done for 
effectuating it." Attorney-General v. Xersey R y .  Co., L. R. (1907), 
1 Ch. Div., 81;  L. R. (1907), A. C., 415 (Eng.) .  

We have given the certificate of incorporation, the deed executed to 
the hospital company, the instrument purporting to be a lease, and 
the record evidence our careful consideration, and have concluded that  
upon the facts now appearing we cannot hold as a matter of lam that  
the execution of the lease (if it  Tvas authorized and properly executed) 
was beyond the powers conferred upon the plaintiff company; but as the 
corporate object was to build, conduct, maintain, and carry on a 
hospital for the care of those who are  sick and to train nurses for them, 
me are  of opinion that  the lease, possibly incidental to the main purpose 
of the corporation, can be sustained only on the ground that  its execu- 
tion was necessary to the  accomplishment of the object originally 
contemplated in the certificate of incorporation, and that  the burden 
is upon the lessee to establish such necessity. 

The  plaintiffs contend that  the effect of the  lease is to destroy the 
cooperative character and the democratic control of the association and 
to defeat the very purpose for which the company was organized; and 
the defendants insist that  the former method of control resulted in 
failure and menaced the usefulness, as well as the continuance, of the 
institution. The  evidence in reference to these contentions is meagre and 
inadequate and further inquiry concerning them as hereafter indicated, 
is essential to the final determination of the controversy. 

2. The  plaintiffs insist also that  the lease v a s  not executed by a 
majority of its members and is  therefore void, even if its execution 
was not ultra cires. 
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I t  will be noted that  this is a charitable organization, without capital 
stock, composed of reputable white physicians residing in the town of 
Washington, with the exception of five members who are  not and need 
not be physicians or surgeons. I n  the certificate, as i n  the  by-laws, 
the corporators are designated as "members"; the word ('trustee" is not 
used. There  is no board of directors, though the by-lans provide for a 
board of three supervisors. On  25 February, 1920, the members were 
increased to  ten and on 20 of the following August to thir teen:  
S. T. Nicholson, P. A. Nicholson, J. L. Nicholson, 1,. H. Swindell, 
John  TV. Williams, C. hlcGowan, J. C. Rodman, 3. M. Brown, physi- 
cians, and C. G. Morris, A. N. Dumay, E. M. Ayers, S. R .  Jlixon, and 
J .  I. Randolph, laymen. 

The  rninutes of the meeting held on 4 January,  1921, record the fol- 
lowing as voting for the lease: C. G. Morris, A. hl. Dumay, E. W. 
Ayers, E. R .  hlixon, P. A. Nicholson, L. H. Swindell, C.  NcGowan, and 
S. T. Nicholson; and John  TV. Williarns and J. L. Nicholson as not 
voting. J. C. Rodman, E. 31. Brown and J .  F. Randolph did not attend 
the meeting. 

The  plaintiffs contend that  in the absence of a special provision to  
a 1011 the contrary the vote of a majority of all the. nieinbers o '  tlle associ t '  

17-as essential to granting the  lease, and that  a majority of the members 
did not ro te  for it. I t  is particularly contended that  although L. IFI. 
Swindell is  recorded in the minutes as having Toted he was called away 
before any  business was transacted and did not vote in the meeting of 
4 January ,  1921; tha t  hlcGowan was not a duly elected member and 
had no right to ro t e ;  that  J. L. Kicholson did not vote; and that  only 
six votes were cast i n  favor of the lease. This position is assailed by 
tlle defendants, ~ h o  say only nine members of the asso:iation attended 
tliis meeting, eight of Trhorn voted for the lease. These contentions 
present t v o  questions: (1) Whether the vote of a niajoritg of all the 
iiienlbers v a s  necessary to authorize and effwtuate the le: se; ( 2 )  nhether 
XcGon.an's vote should be excluded frorn the count. 

I n  Cot ton  SI i l ls  c .  Comrs.  108 N.  C., 6'78, i t  is said:  "The courts 
of tliis country have generally adopted the common-law principle that  if 
an act is  to be done by a n  incorporated body, the l a v ,  resolution, or  
ordinance, authorizing it to bp done is valid if passed hy a majority of 
those present a t  a legal meeting." 

This  is the prevailing rule. I f  then, the names of L. .H. S~vindell and 
C. 3IcGo~van be esclutled, i t  still appears that  a quorum attended the 
meeting and that  n nlajoritp of those present voted for the lease. F o r  
this reason i t  is not necessary to consider the latter of the two questions. 

3. T h e  plaintiffs say, in addition, that  J. L. Nichcllson, the lessee, 
was not only a member of the corporation, but an  officer when the lease 
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was executed and for several years had been in charge of the hospital 
as superintendent and financial manager. They contend that  he exer- 
cised a controlling influence over the members who voted for the lease; 
that the transaction in effect was a contract made by himself and 
others with himself contrary to the purpose of the founders of the insti- 
tution, and effected by means of a constructive fraud upon the minority. 

When an  officer or director of a corporation purchases or leases its 
property, the transaction is voidable, not void, and will be sustained only 
~vhen  openly and fair ly made for an  adequate consideration. The  pre- 
sumption is against the validity of such contract and when it is attacked 
the purchaser or lessee must show that  it is fa i r  and free from oppres- 
sion, imposition, and actual or constructire fraud. Firmly established 
in our jurisprudence is the doctrine that  a person occupying a place of 
trust should not put himself in a position in which self-iuterest con- 
flicts with any duty he  owes to those for vhom he acts; and as a 
general rule he d l  not be permitted to make a profit by purchasing 
or leasing the property of those to~\-ard whom he occupies a fiduciary 
relation without affirmatirely showing full disclosure and fa i r  dealing. 
Tpon this principle it is held that a director who exercises a controlling 
influence over codirectors cannot defend a purchase by him of corporate 
property on the ground that  his action was approved by them. 14 A. C. 
J., 112, see. 1880; Railroad v. Bowler, 1 Bush (Ky.) ,  468; TTTing v.  
Dlllinghanz, 239 Fed., 54; Lime Works  7;. Xoss ,  70 So. R. ( M a . ) ,  
292; Hoffman c .  Reichart, 37 A. S .  R. ( I l l . ) ,  219; X c I c e r  v. Elarclzmre 
C'o., 144 N. C., 475. 

Though not occupying the technical position of agent, trustee, or 
director, the lessee a t  the time the lease was executed was one of the 
members who had the management of the institution and the effect of 
the lease is to vest in him the exclusive control with right to receive the 
entire rewnue. I n  these circumstances it is encumbent upon him to show 
that the lease was fair ly and openly authorized and executed for an  
adequate consideration and that  its execution was free from undue 
or controlling influence, oppression or imposition. 

The  facts in regard to these matters as well as to the necessity of the 
lease may be submitted to and determined by the jury upon proper 
issues. 

I t  is suggested by the defendants that  the present action cannot be 
maintained; but there is some evidence that it was duly authorized, and 
as the evidence concerning the contention is not satisfactory Tre think 
a more comprehensive statement of the facts is expedient if not abso- 
lutely neceesary. 
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W e  approve his  Honor's judgment  denying t h e  motion t o  cancel the 
lease o r  to  cont inue the restraining order  upon  t h e  present record, but 
we th ink  the  cause should be remanded f o r  determinat ion of t h e  two 
questions involved i n  the  first and  th i rd  propositions on  which t h e  
plaintiffs insist, and  f o r  addi t ional  evidence as t o  the circumstances 
under  which the  sui t  was brought. 

Remanded. 

THE WACHOVIA BANK AND TRUST COMPANY, ADMR., ET AL. v. R. A. 
DOUGHTON, COhlhlISSIONER O F  REVENUE. 

(Filed 24 January, 1925.) 

1. Statutes--Decisions of Other States on Statutes  Adopted Here. 
Great weight will be given by our courts to  the decisions of another 

state upon its statute which has been substantially adopted by our 
legislature a s  a law. 

2. Wills-Statutes-Legislative Powers. 
The right to make testamentary disposition of property is  subject to the 

legislative power of the State and may be denied or a1 owed upon such 
constitutional conditions as  the legislature may impose. 

3. Same--Transfer Tax-Constitutional Law. 
The tax imposed by ch. 34, sec. 6 of the Laws of 1921, upon any person 

or corporation esercisii~g a power of appointment derived from any 
disposition of property as  a "transfer taxable," is a constitutional and 
mlid provision nnd does not attempt to impose a tan upon personal 
property having i ts  situs outside of the State when coming under i ts  
provisions, but upon the exercise of the polyer of appointment itself by a 
resident of this State. 

3. Same-Situs of Property. 
A nonresident of this State devised certain personal property in trust 

for his claughtrr nt the place of his domicile and gave her the power 
of disposition thereof by nill. Af t~rmards  she became a resident of this 
State, and died having esercised her poner of appointment by \vill in 
Sorth Carolina. Held, the intent of ch. 34, sec. 6, of the Laws of 1921, 
n a s  to levy an inheritance or t rmsfcr  tax, ngon the exercise of the power 
by a resident here and such e ~ e r c i s e  of the poner is  construed to be valid 
transfer tax under the prorisions of this act though the situs of the 
property disposed of n a s  in the State nherein her fathe.  died a resident. 

The transfer tax imposed by ch. 34, sec. 6, Laws of 1921, is a succession 
t a s  and collected a s  such a s  the statute provides. 

APPEAL by plaintiffs f r o m  Grady, J., a t  Chambers, 8 February,  1924, 
f rom WAKE. 
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Controversy without action, submitted on an agreed statement of 
facts, the determinative portion of which appears in the opinion of the 
court. 

From a judgment in favor of the defendant, upholding the validity 
of the tax, the plaintiffs appeal. 

R. G. Stockton, Manly, Hendren & Womble for plaintiffs. 
Attorney-General Xanning and Assistant Attorney-General Sash  

for defendant. 

STACY, J. There being a question in difference between the parties 
to this proceeding, which might properly become the subject of a civil 
action, the same has been submitted for adjudication, on an agreed 
statement of facts, as provided by C. S., 626. 

The question to be determined is the liability or nonliability of 
the estate of Mrs. Theodosia Haynes Taylor, or the appointees under 
her will, to an inheritance tax, or transfer tax, levied under the Revenue 
Act of 1921, upon the exercise in this State, by testamentary instru- 
ment, of a certain power of appointment, orer property consisting of 
stocks and bonds in foreign corporations, said power being given and 
conferred by the will of Stanford L. Haynes who was a resident of the 
State of Massachusetts at the time of his death, and whose will is 
probated in that State. 

The said Stanford L. Haynes died 21  May, 1920, leaving a last will 
and testament, bearing date 15 September, 1919, in which he bequeathed 
certain stocks and bonds of foreign corporations, in trust to the Spring- 
field Safe Deposit & Trust Company of Springfield, Mass., for the 
benefit of his daughter, Theodosia Haynes, and with power of appoint- 
ment over said property to her by will. The following is the item of 
said will, pertinent to the present controrersy: 

"Fifth, all the rest, residue and remainder of all my goods and estate, 
both personal and real, of every kind and description, and wherever 
situated, I give, devise and bequeath to said Springfield Safe Deposit 85 
Trust Company in trust to hold, manage, control, invest and reinvest in 
accordance with its best judgment and discretion as follows: 

"A. One-half of said rest, residue and remainder shall be set apart 
and kept in a separate trust fund for the benefit of my daughter, Theo- 
dosia Haynes, and the net income therefrom shall in quarterly install- 
ments be paid to my said daughter as long as she shall lire. Upon 
the death of said Theodosia, I direct that the principal of said trust 
fund be paid and transferred to such person or persons and in such 
proportions as said Theodosia shall by will appoint, or in the event 
that said Theodosia shall fail to exercise the power of appointment 
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hereby conferred upon her and shall leare issue surviuing her, such 
payment and transfer shall be made to such issue by right of repre- 
sentation." 

After the death of her father, Theodosia Haynes intermarried with 
Alexander Taylor of Morganton, N. C., and thereby became a resident of 
North Carolina. J l r s .  Taylor (lied 23 June ,  1981, leaving a last will 
and testament, which has been duly probated in this State, ant1 in nhicli 
she appointed her husband for a l;ortion of the trust ,.state and her  
infant son for the rel~iainder. Her  mill was executed in conformity with 
tho l a m  of Xorth Carolina, and it is also sufficient i n  form to mcet t he  
requirements of the l a m  of AIassachusetts. Both of the beneficiaries, 
who take the appointed property under Mrs. Taylor's mill, a re  reiidents 
of this S ta te ;  and the Wachouia Bank and Trust  Company is the duly 
appoirited and qualified administrator, c. t .  a,., d. b. n., of the estate of 
Mrs. Taylor, and guardian of her infant  son. 

The  individual estate of Mrs. Taylor, which is located in S o r t h  Caro. 
h a ,  amounts to $8,743.54. The  assessed valuation of the trust estate 
in the hands of the Springfield Safe Deposit and Trust  Company. which 
consists e n t i r e l ~  of inr estments in stocks and bonds of 1 arious f o r c i p  
corporations, is placed at $399,279.93. 

T h r  defendant claims and has assessed an ir~hcritance tax of $3,992.65 
against tlie husbalid's share of the appointed property, and $3,317.00 
against tlie share of the infant son in said property, un le r  an  amend- 
ment to the inheritance-tax lax s of Xor th  Carolina, incorporated therein 
for the first time on 24 August, 1920 (section 2, chapter 24,  Public Lax-s, 
Ext ra  Session 1920), and again on 8 March, 1921 (sectiori 6, chapter 34, 
Public Laws 1921), after the death and probate of the  n 11 of Stanford 
L. Haynes, but before the death and probat(. of thc d l  of Thcodosia 
Hay~ ies  Taylor, in words and terms as fo l lom:  

'T l i ene rc~r  any person or corporation shall exercise a power of ap- 
pointment derired from any disposition of property, made either before 
or a f t r r  the passage of this act, such appointment when made shall be 
deemed a transfer, taxable under the provisions of this act, in the same 
manner as though the property to which suvh appointment relates be- 
lor~gcd absolutely to the donee by will, and the rate shall be determined 
by the relationship between the beneficiary under the power arid the 
donor ; and whenever any person or corporation possessi lng such power 
of appointment so derived shall omit or fail to exercise the same within 
the t ime  prorided therefor, in w h o l ~  or in part ,  a tr:msfer, taxable 
under tlie provisions of this act, shall be deemed to take place to the  
cxtcl~t of such omission or failure, in the same manner as though the - 
persons or corporations thereby becoming entitled to tlie possession o r  
enjoyment of the property to which such pover related had succeeded 
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thereto by a will of the donee of the power failing to exercise such 
power, taking effect a t  the time of such omission or failure." 

This provision, added as a n  amendment to the Revenue Acts of 1920 
and 1921, is  taken almost literally from a similar act of the Sta te  of 
Xew York, and i t  mould seem that  the interpretation placed upon the 
New York act by the courts of that  State, and approved by the Supreme 
Court of the United States, ought to prove quite helpful and beneficial 
in the interpretation and construction of our own statute. I n  a t  least 
two cases, substantially similar to the one a t  bar, the New York Court 
of Appeals has upheld the tax  and sustained the validity of the S e v  
York statute. I n  re Delano, 176 N. Y., 486, affirmed, sub nom. Chan- 
ler v. Kelsey, 205 U. S., 466'; I n  re Dauv, 167 N .  Y. ,  227, affirmed, 
sub nom. Orr v. Gilman, 183 U.  S., 278. We think a like conclusion 
should be reached in construing our own statute in the present case. 
"Where a statute is adopted from another State or country, and the 
same has been construed by the courts of such Sta te  or country, it  is the 
general rule that  the statute is to be held to have been adopted with the 
construction so given to it,  and particularly where the statute itself 
does not express an  intention to the contrary." Duncan, J., in People  v. 
Trust  CO., 289 Ill., 475. 

The amendment, as x-e understand it, does not attempt to impose a 
tax upon property having its situs outside of the State, but upon the 
exercise of a power of appointment within the State. W e  had occasion 
to consider the general nature ancl character of inheritance taxes in the 
case of Trust  Co. v. Dsughton, 187 K. C., 263. I t  would only be a 
work of supererogation to repeat in substance here what has been so 
recently said there, and we content ourselves by referring to that  case 
for a cliscussion of the principles invol~ed.  I n  Xagoun v. Bank,  170 
U. S., 283, it is said of such taxes: "They are based on two principles: 
1.  An  inheritance tax is  not one on property, but one on the succession. 
2. The  right to take property by devise or descent is the creature of the 
law, and not a natural  r ight ;  a privilege, and, therefore, the authority 
which confers it may impose conditions upon it. From these principles 
it is deduced that  the States may tax  the privilege, discriminate between 
relatives, and betn-een these and strangers, and grant exemptions, ancl 
are not precluded from this pon7er by the provisions of the respectire 
State constitutions requiring uniformity and equality of taxation." The  
same doctrine was reasserted in Knozolfon v. Xoore,  178 U. S. ,  41. 

I t  clearly appears, we think, from the language of the statute, that  the 
Legislature intended to levy an  inheritance tax, or transfer tax, on the 
exercise of the p o n w  of appointment; for it is specifically prorided that  
"such appointment when made shall be deemed a transfer, taxable under - - 

the prorisions of this act." 
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But it is insisted that the title of the present owners is deduced from 
the will of Stanford L. Haynes, and not from the will of Mrs. Taylor. 
I t  would probably be more nearly correct to say that it is derived in  
part from each, because it is dependent upon both. They must resort 
to both in order to establish their full title, for the mill of neither alone 
will suffice. But whatever be the exact source or sources of title of those 
who take the appointed property, it cannot be denied that, in its final 
analysis, the execution of the power is n-hat gives them the property; 
and this is the transfer, transaction or change of ownership which is 
taxed under the statute. Trust C'o. v. Doughton, supra. 

The last will and testament of Stanford L. Haynes gave his daughter, 
r 7 lheodosia, a power of appointment, to be xcwised only in a particular 
manner, to wit, by will. I f  the right to take property by bequest or 
devise be not an inherent or natural one, but a privilege accorded by 
the State, which it may grant or withhold at  its pleasure, it follows 
that the right to make a will, or to exercise the power of appointment 
by testamentary disposition, is equally a privilege and  equally subject 
to the taxing polTer of the State. Speaking to the question in the case 
of I n  r e  Delano, 176 N .  Y., 486, Vann,  J., said: "The privilege of 
making a will is not a natural or inherent right, but one which the 
State can grant or withhold in its discretion. I f  granted, it may be 
upon such conditions and with such limitations as <he Leeislature-sees " 
fit to create. The payment of a sun1 in gross, or of an amount measured 
by the value of the property affected, may be exacted, or the right may 
be limited to one or more kinds of property and withdrawn as to all 
others. The Legislature could provide that no power of appointment 
should be exercised by will, or that it should be exercised only upon the 
1)ayment of a gross or ratable sum for the privilege. I t  could exact this 
condition, independent of the date or origin of the power. All this 
necessarily f l o ~ ~ s  from the absolute control by the Legislature of the 
right to make a will." 

JJThen Stanford L. Haynes gare or devised the property in question 
to the appointees under the will of his daughter, he necessarily sub- 
jected it to the charge or tax which the State might impose upon the 
privilege accorded to her of making a mill. Had the property passed 
in default of an exercise of the power of appointment, a yery different 
case would have been uresented. I n  that evrnt the husband of the tes- 
tatrix would have taken no part of the trust estate. and her infant son 
would have taken the entire property under his grandfather's will. We 
espress no opinion on the question whcthcr, under such circumstances, 
the tax imposed by the amendment of 1921 could be deemed a valid 
cscrcise of the taxing power. I n  I-e Canda's Estate,  189 N.  Y. Supp., 
917. 
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The recent case of I n  re Taylor's Estate, 204 N .  Y .  Supp., 367, and 
the cases of I n  re Prazier, 188 N. Y. Supp., 189; I n  re Seaman, 187 
N .  Y .  Supp., 254, and State ex rel. Smith v. Probate C't., 124 Minn., 
508, are in line with the above position and the decisions cited. See, 
also, valuable note on the subject in 18 A. L. R., p. 1470. 

The exercise of the power of appointment now under consideration 
took place by the permission and under the direct protection of our 
laws. This would seem to bring it within the reach and power of the 
State to tax. Thomas v. illatthiessen, 232 U. S., 235; Hooper v. Sl~azc., 
176 Mass., 190. The question presented to us is not one of policy for 
the courts, but one of power for the Legislature. I t  is peculiarly the 
function of the lawmaking body to levy assessments and to devise a 
scheme of taxation. Trust Co. v. NcPall, 128 Tenn., 645; Person .c. 
Watts, 184 N. C., p. 514. 

I t  will be observed that the power of appointment, bestowed upon 
3 h .  Taylor by the will of her father, is a general power, as distin- 
guished from a special power; and, for the purposes of taxation, the 
donee of a general power, when an appointment is made thereunder, is 
usually regarded as the one from whom the estate comes. Hicks v. 
Ward, 107 N.  C., 393; Rogers v. Hinton, 62 N.  C., 102; S. c., 63 h'. C. ,  
80; United States v. Field, 255 U. S., 257; Chanler v. Relsey, 205 U. S., 
466; 2 Sugden on Powers, p. 26. I n  this respect, the instant case may 
be partly distinguishable from the cases cited and relied upon by appel- 
lants; but, if not, we must decline to follow them, as we think the act 
in question is constitutional. I t  is conceded that, in some of the States, 
notably Nassachusetts and California, apparently contrary views are 
taken of similar statutes. Walker v. Nansfield, 221 Mass., 600; I n  re 
Bowditch, 208 Pac. (Cal.), 282. But we are disposed to follow the 
Kew York decisions, as above indicated. 

Plaintiffs take the further position that if the act in question be 
valid, the tax in  strictness is not a succession tax, but a tax on the 
exercise of the power of appointment, collectible only out of Mrs. Tay- 
lor's estate, and that a sufficient amount of her estate mill not come into 
the hands of her administrator to pay the tax. I t  will be observed that, 
by the terms of the statute, the exercise of the power, or the appoint- 
ment when made, is to be deemed a transfer, "taxable under the pro- 
risions of this act"; and it has been held by us in a number of cases 
that such taxes, when levied under the statute, are to be dealt with as 
succession taxes and collected as such in the manner therein provided. 
Trust Co. v. Doughton, supra. See sections 7, 9, 10, and 12, chapter 34, 
Public Laws 1921. 

Upon the record, and as now advised, we think the judgment entered 
below, upholding the tax, should be sustained. 

Affirmed. 
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(Filed 24 January, 1923.) 

1. Grants - State's Lands - Advc~'se Possession - Deeds, and  Conrey- 
anccs--Boundaries. 

]There ~~laiiitiffs have located senior grants under which they claim 
title, dcfentlants seelting to establish title by adverse 1)~3ssession under 
junior grants niust show adverse and exclusive occupation of the lappage 
untlrr volor of titlc for seven years, or without color such possession 
for twc~nty Scars, untlcr l;no\~n and visible lines and bolu~daries. C ' .  S.. 
4 s ,  430. 

In this case. the principal lappage on plaintiff's grar ts bcillg undcl. 
n jnnior grant bearing date ill 1595, the same is rendered void, C. S., 7343. 
and 1111:1~.~iliIble as  color of title, and defendants asserting title thereui~der 
may not use s:me as color, ant1 may only establish title by showine 
adverse csc.lnsive 11osstwioli untlt!r ltno\vn and visible lines and bou~iilaries 
for t\venty years. 

3. Samr-Senior Grants-Evidence. 

Defendants being without \vrittt>n d o c u ~ e l l t  of colorable titlc i le l i i~~i t i~lg 
thcir claim, in ortlcr to cstablisli title by advcrse l)osscssion to li11(1\~11 and 
visible lii~cs and bonlltlnrii~s, t l~orc~ must be nc?tunl otculmtion nsscrtini. 
o\vl~crsllilr wit11 eviilcncac teilclilig to connect such occul~ation \\-it11 the 
1)oniiduries claiinrd, or some exvlnsi\-e control and dominion over the 
~n~occ.nl)icd portion sufficiently dctiriite and obserrable to rlplxise the true 
c~nxcr  of the clxtont of the claim, arid in this isase :IS 1:o the princi])al 
lnl~pagc, there is 110 sufficient evidence to ul~liold the title of d ( ~ f ( w l a ~ i t s  
to the lines and boundaries established in their favor. 

As to a second and different lappage, this interference and claim of 
~ \ T . I I C ~ I . S ~ I ~ P  bcinq 1111tl~r a jlil~ior grant of dxtc in 1SSfi. suc.11 grant i ~ o t  
c.oining untlcr the effect and operation of the statute referred to (C. S., 
734>),  s:lmc is :rvail:~ble as color, and esclusivc oc.c.ul)ation tl~csreunder 
i'or sc.rcxn y(>:~rs  i~sscrting o \ v i ~ e ~ ~ s l ~ i l ~  \\-onld ordiiiarily 111:lture titlc to tlic 
1)oundnriw of sucli coloral~le claim, hut \vliew :IS in this rase tlir lnpl~age 
is on plaintiff's sellihr grants such oi.cul)ation to have the effect stated 
~ u u s t  1)e of the 1al)pngc and not otlier\vise. An instructio:l therefore that 
occulmtion anyn.lierc \\-ithill the linrs of tho junior grant would niatnre 
title to thc outer boundaries of sucli grant whethrr within or without 
tllc laplrage, is error. 

CIWL ACTIOS, trim1 hefore I l a r d i n g ,  J . ,  and a jury, a t  J u n e  Special 

Term, 1B1, of CLAY. 
Tlic action is f o r  trespass, in \\-rongfully cut t ing timber by defendants 

shortly before action brought, on lands alleged to belong t o  plaintiffs. 
r 7 I h e  w i t  n a s  coinmenced by issuing summons, 5 J a n u a r y ,  1023, on  
tlcfendants, thc  T o n n s  Company,  J. TV. aiid Eli Pot te r ,  a n d  I T  C 
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LAXD Co. 1;. POTTER. 

Moore, served shortly thereafter, and on 7 May, 1923, the other defend- 
ants made themselves parties, alleging ownership of lands on which the 
alleged cutting of timber took place. 

Plaintiff offered in evidence three grants conveying the land in  con- 
troversy to W. H. Herbert, issued on 18 December, 1865, and introduced 
nlesne conveyances conveying the lands therein granted to the present 
plaintiff. These three grants, numbered, respectively, Nos. 2784, 2804, 
and 2826, covering contiguous lands, purport to corner on a chestnut 
a t  H, and are shown on the map below, as follows: 2784 as H-1-2-3-H; 
2804 as H-4-5-6-H; 2826 as H-7-8-4-H. 

Defendants introduced two grants, constituting a lappage on the lands 
claimed by plaintiff's grants : 

1. Xo. 16634, dated 30 December, 1905, and shown on map below as 
A-B-C-D-E-G-H-Z-I-K-L-11-N-0, and various courses to the beginning 
a t  A. 

2. Grant 7499, dated January ,  1886, and shown on map as 10-9-Y- 
C-D-E-Q-R-10. 

Defendants, admitting the cutting of trees, claimed to have acquired 
title by adverse possession to so much of the lands in plaintiff's bounda- 
ries, if established, as their own grants cover. The  cutting of timber 
complained of, by defendants and their assignees, took place, as stated, 
a short while before action brought, and was chiefly on the lappage 
shown by the grant, No. 16634, and, if said cutting is established as 
wrongful, parties have agreed on the amount of damage. I n  addition 
to the denial of any wrong or injury, defendants, i n  their answer, aver 
their ownership of lands covered by grants Xos. 7499 and 16634, having 
shown mesne conveyances or descent from said grantees, and ask that  
the alleged claim of plaintiff be removed as a cloud on their title. The  
cause x-as submitted to the jury, and verdict rendered on the following 
issues : 

"1. I s  the plaintiff the owner of the land described in the complaint 
and reply, or any part  thereof, and if so, what p a r t ?  Answer: 'Yes, 
with the exception south from Z to X.' 

"2. Are the defendants, H. C, Moore and others, the owners of entry 
417, grant 92, described in  the answer? Answer: 'Yes, by consent of 
all parties.' 

('3. Are said defendants the owners of entry 2381, grant  7499, de- 
scribed in the answer ? Answer : 'Yes, all.' 

"4. Are the defendants, interpleaders, the oviners of entry Xo. 11, 
grant  S o .  81, or any part  thereof; and if so, what part, as alleged in 
the answer? Answer : 'Yes, by consent of all parties.' 

'(I s. Are the defendants the owners of entry 896, grant  16634, as 
alleged in the ansrer ,  or any par t  thereof; and if so, wha t?  Answer : 
'Yes, all.' 
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"6. Did the defendant J. W. Potter, doing business under the name 
of Towns County Lumber Company, wrongfully and unlawfully cut and 
remove timber from said entry 6771, as alleged i n  the complaint? 
Answer : 'NO.' 

"7. What damage, if any, are the plaintiffs entitled to recover of the 
defendant J. W. Potter, doing business under the name of Towns 
County Lumber Company, for such wrongful cutting and removing of 
timber, as alleged in the complaint? Answer: 'Nothing.' " 

Judgment on the verdict for defendants, and plaintiff excepted and 
appealed, assigning errors. 

Anderson & Gray ,  R. L. Phi l l ips ,  Francis  J .  Heazel ,  and D. W i t h e r -  
spoon for plaintiff. 

Moody  & Moody  and M .  W .  Bel l  for defendants.  

HOKE, C. J. The jury, by their verdict, having established the loca- 
tion of plaintiff's grants, bearing date in 1865 and covering the locus 
in quo, it is encumbent on the defendants, asserting ownership by 
adverse possession, and on the facts of this record, to show occupation 
under color of title for the requisite period, or they must establish by 
the greater weight of the evidence actual occupation of the land claimed, 
and in the assertion of ownership under known and visible lines and 
boundaries, adversely to all others, for twenty years next before action 
brought. 

I n  regard to defendants' alleged ownership of the land covered by 
their grant, No. 16634, which, as we understand the record, will include 
the greater part of the trespass complained of, that grant bears date in 
1905 and comes under our statute on the subject (C. S., 7545), in terms, 
as follows: 

"Every entry made, and every grant issued, for any lands not author- 
ized by this subchapter to be entered or granted, shall be void; and 
every grant of land made since the sixth day of March, one thousand 
eight hundred and ninety-three, in pursuance of the statutes regulating 
entries and grants, shall, if such land or any portion thereof has been 
heretofore granted by this State, so far  as relates to any such land here- 
tofore granted, be absolutely void for all purposes whatever, shall confer 
no rights upon the grantee therein or those claiming under such grantee, 
and shall in  no case and under no circumstances constitute any color of 
title to any person." 

Under the force and effect of this statute, therefore, this grant of 
defendants can afford no color of title for this claim, and defendants' 
ownership must be established, if at  all, by actual occupation and under 
known and visible lines and boundaries. Speaking to the character of 



60 I N  THE SUPREXE COURT. [IS9 

LAND Co. C. POTTER. 

the possession required for the nlaintenance of such a claim, in X a y  T 

iVfg. C'o., 164 K. C., pp. 262-265, the Court, among other things, said:  
"There must be actual possession, . . . some posses:;ion of a hostile 

character sufficiently definite and observable to apprise the t rue  owner 
that his  proprietary rights are  being invaded, and of t l ~ e  erctent of the 
adverse claim. 

"Where one is in possession under color of title, l laring definite lines 
and boundaries, the calls and descriptions of the deed may bc sufficient; 
but where there is no deed or color giving description of the  property, 
their actual possession must be shown. I t  is not always required for 
this purpose that  there should h a r e  been an inclosure or a clearing 
defining the full extent of the claim. As indicated b j  the statute, i t  
ma?; be sufficient to show possession, 'ascertained and identified under 
known and visible lines and boundaries.' Revisal, scc. 380. Bu t  when 
i t  is sought to extend the effect of an adwrse  occupation beyor~d an  
actual inclosure or clearing and u p  to marked lines and boundaries. 
there must be some evidence tending to connect the p h y i k d  occupatioll 
with the boundaries claimed, or some exclusive control and don~inion 
over the unoccupied portion sufficiently definite and observable, as 
stated, to apprise the true owner of the extent of the adverse claim." 
Citing, among other authoritirs, Davis v. Mcilr thur,  7E N. C., p. 357; 
Wallace T .  Xax~cel l ,  32 N. C., p. 110 ;  8. c., 29 N. 0.) pp. 135-137; 
Bynum v. l'kompson, 25 S. C., p. 578; I17ade v. X c D o ~ q a l ,  59 W. Va., 
p. 113; DeE'rieze v. Quint ,  94 Cal., p. 6.33. 

T h e  opinion then quotes from Bynum v. Thompson, supra, as fol- 
lows: "It  is admitted that, upon a long possession, all necessary assur- 
ances may and ought to be presumed. Bu t  the question i s :  Wha t  is 
possession for that  purpose? PlainIy, i t  must be actua' possession and 
enjoyment. I t  is true, indeed, that  if one enters into land under a deed 
or mill, the entry is into the whole tract described in  the conveyance, 
prima facie, and is  so deemed in reality, unless some other person has 
possession of a part ,  either actually or by virtue of the title. But  when 
one enters on land without any conreyance or other thing to show what 
he  claims, how can the possession by any presumption or implication 
be extended beyond his occupation de facto? T o  allow him to say tha t  
he  claims to certain boundaries beyond his occupation, and by construc- 
tion to hold his  possession to be commensurate with the claim, would 
be to hold the ouster of the owner without giving h im an action 
therefor. One cannot thus make in himself a possession contrary to  the 
fact." And Logan v. Fitzgerald, 87 N. C., p. 314, and McLean v. 
Xurchisom, 53 N. C., p. 39, are in  support of the position as stated, 
and many other cases to same effect could be cited. 
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Plaintiff, then, being without color or any written paper defining 
the extent of his claim, on careful examination of the  record, we find 
no evidence of actual occupation under known and visible lines and 
boundaries by defendants sufficient to uphold or extend their claim of 
ownership to the line established in their favor by the jury, to wi t :  
H-Z-I-K-L-M-N-0. 

There was some evidence of adverse occupation down near the corner 
a t  H, and perhaps some other occupation on the lower part  of the 
lappage, for twenty years and more, but if i t  be conceded that  such 
occupation by defendant was within the lappage on plaintiff's grants, 
and this is not a t  all clear from the inspection of the record, there 
is nothing to carry their claim to the extended line asserted by them 
around the northern boundary by reason of the lack of any known 
and visible boundaries existent for twenty years enclosing or purport- 
ing to enclose the land in dispute or any tract of land in  that  locality. 

As to the  grant  and surrey in  par t  relied on for t ha t  purpose, they 
are both of date within the twenty year period next before action 
brought and before the last of the defendants mere made parties i n  May, 
1923, and therefore they will not suffice. 

Recognizing that  this presents serious objection to the validity of 
their recovery, defendants endeavor to support their title by reference 
to the entry which was said to be of date prior to the twenty year period. 
We do not find that  either the entry or its contents are  in  evidence, 
and this being t rue  it cannot avail to establish the existence of ~ i s i b l e  

u 

lines and boundaries enclosing a tract of land. W e  all know how vague 
and indeterminate these entries usually are, the most of them, the 
reason a survey is required is to afford a description sufficiently defi- 
nite to enable the State to issue a valid grant conveying the land paid 
for. Such entries are not void as against the State, and on payment 
of the price the enterer may call for his grant, but the  mere existence 
of an  entry not in evidence and with no testimony as to its contents 
does not constitute any muniment of title to land, nor is it sufficient 
to show visible lines or boundaries enclosing a tract of land a d  enabling 
a claimant to establish title beyond his actual occupation, his possessio 
pedis as heretofore defined. Cain v. Downing, 161 AT. C., p. 593; Gym/- 
son v. El~g l i sh ,  115 K. C., p. 358; Johnston v. Shelton, 39 N .  C., 11. 85;  
Harris v. Ewing,  21 N .  C., p. 374. 

As pertinent to this question, in Cain v. Douxing ,  supra, it  was said 
among other things: " I t  is plain that  it was not intended that  the 
entry should be so specific as entirely within itself to identify the land 
by its boundaries, because the same statute commands a survey to 
follow the entry a t  a short interval, and in the seventeenth section 
points out a means of identity to be set out in the certificate of survey. 
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The  truth is that  the interest of the State, as vendor, Tras not a t  all 
concerned in  the entry's being more or less special. The  quantity was 
alone important to her,, bccause that  regulated the  price. Again, the 
entry has never been considered in this State as a constituent par t  of 
the legal title, arid for that  reason such precision in iti; terms is not 
necessary as \rill upon their face connect and identify the land granted 
with that  entered. I t  appears to the Court, tlicrefore, tha t  a vague entry 
is not ~ o i d ,  as against the State, but gives the enterer an  equity to call 
for the completion of his title by the public officers. I f  i t  be not void 
against the State, i t  is a necessary consequence as we think, that  i t  
is likewise not so as against a subsequent purchaser from the State 
r i t h  notice. . . . W e  h a r e  bcfore stated that  the only purpose 
on which a special entry is  preferred to a general and vague one is  to 
give notice to a second enterer. I f  that  be correct, the specific notice 
established in  this case must supply the original defect i n  the entry. 
I t  is a defect mhich does not avoid i t  altogether, but only displaces i t  
n-hen otherwise i t  would prejudice the ignorant and I h e  innnocent. 
-1nd this idea, t ha t  certainty in the entry is required in  order to protect 
innocent subsequent purchasers of the land from the (State, that  is, 
junior enterers, runs through all the cases upon the subject." 

On the record, therefore, and as now advised, the Court is of opinion 
that defendant has thus f a r  presented no evidence to uphold his asser- 
tion of ownership beyond the portion of the land covered by plaintiff's 
grants, which he  shows he has actually possessed for twenty years next 
before action brought and in  a manner required to mature his title to 
such portion. 

And in reference to  the grant  No. 7499, all of which hati been awarded 
to defendants i n  the verdict on the third issue. Tha t  grant, as we 
understand the evidence, bearing date in 1856, does not come within the 
operation and effect of the statute heretofore discussed, C. S., 7545, and 
is therefore available as color of title, and possession under i t  in the 
assertion of ownership for the required period would ordinarily establish 
title to the outer bounds of the  grant. Bu t  this principle does not 
always prevail when a portion of this boundary laps on a superior 
title. I n  tha t  event, to mature a title under the junior grant, there must 
be shown adverse and exclusive possession of the lappage, or the lam 
will presume possession to be in the t rue  owner as to all that  portion 
of the lappage not actually occupied by the junior claimant. Land Po. 
v. Floyd, 167 K. C., p. 686; Currie v. Gilchrist, 147 :\'. C., p. 648; 
McLean v. Smith, 106 N. C., p. 1 7 2 ;  Boomer v. Gibiis, 114 N. C., 
p. 76. 

On  this the third issue, there mas evidence on the part of defendants 
tending to establish open possession in the assertion of ownership for 
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the necessary period both outside and within the lappage on plaintiff's 
older title, but that  within the lappage is not so definite as the other, 
and both in its nature and extent is the subject of dispute. And speak- 
ing to the question, his Honor charged the jury as follows: 

"The court charges you that  if the defendants under their grant  7499, 
entry 2381, dated 7 January,  1886, if they have satisfied you tha t  the 
'land covers the land in  controversy set out in defendant's answer as 
entry 2381, grant  No. 7499, and have established the  corner of this land 
as indicated on the map as the lands described in that  grant and the  
same as described in the answer, then i t  is your duty to answer the 
issue 'Yes.' " 

This  instruction, in our opinion, is  not in accord with the authorities 
cited and the principles they illustrate and approve, for his Honor 
here instructs the jury in effect that  possession a t  any place under 
the grant  7499 mould mature defendant's title to the outermost bounds 
of the grant, and without reference to whether it was within the lappage 
on plaintiff's superior title. 

F o r  the errors indicated we are  of opinion that  plaintiffs are entitled 
to a new tr ial  of the cause and i t  is so ordered. 

Kew trial. 

COLEY FARMING COMPANY, INC., v. SEABOARD AIR  L I K E  RAILWAY 
COMPANY AND LOUISVILLE & NASHVILLE RAILROAD COMPANY. 

(Filed 24 January, 1925.) 

1. Carriers-RailraadscLive~st~~k-Negligen~e-Evidenc~Nonsuit. 
Evidence that a carload of livestock transported over several lines of 

connecting carriers were received a t  destination in bad condition con- 
sisting of internal bruises as well as inter-diseases, is sufficient to carry 
the case to the jury, and there was no error in so holding. 

I n  an action to recover damages against a railroad company for a 
negligent injury to a carload shipment of livestock, the measure of dam- 
ages, when recoverable, is the difference between the reasonable market 
value of the animals when they arrived a t  destination when they mere 
found to have reached there in a damaged condition and what the 
reasonable market value would otherwise have been except for the 
carrier's negligence. 

3. Negligence-Evidence-Opinion Upon Facts-Carriers-Railroads. 
Where a carload of livestock over connecting carriers has been received 

a t  destination in bad condition, a witness experienced in such matters 
may testify that he had seen the livestock when they left the initial point 
of shipment, and also en route, and when they arrived at destination, and 
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as to their nl~pearinlce and condition at the time he obser~ed them, as con- 
clusions derived from his own observation as facts, and Held, eo~~lpeterlt 
i n  this case for him to testify that they verc in good condition esccpt 
upon their arrival at their destination. 

 PEAL by defe~idaiit from Shaw,  J., am1 a jury, at %rch Term, 
1924. of R I ~ I I ~ I ~ K D .  

The p l a i~~ t i f f  co~itei~cls that  the action is to rerorer darnagcs to a 
load of l i~estock,  shipped by it from East  St .  Louis, Ill., to Rocking- 
l ian~,  K. C'. When the sllipment left Eas t  S t .  Louis, the aninlals were 
nll in sound health and good condition, but when they arrived a t  
RocBingliam many of thc nliinials xc rc  ill u sirk a~ i t l  dy ng conclitio~l- 
gauntctl- not fed or mitered-in bad shape-bunged up. One died on 
the wine clay tlie shipment arrived in Rocltiiighanl n i t l h  three hours 
after the delivery of the shiprnmt h j  the S(,:~boartl, tlirce died tlic, nest 
t h y  ancl another 8 or 10 days later. The  sl~iprilerit, consisting of 20 
mulcs and 6 horses, was rcceired by the. tlc~f(~ndant the L. & S. Railroad 
Co., a t  Hast St. Louis, Ill., in the afterlloon of I d  Dcccwbcr, 1022. 
a t  3 :30 or 4 o'clock, and was delivered a t  destination a t  Rockii~glian~,  
S. C., a t  6 :46 o'clock a. in., on 17 I)ccember, 1922, l~aving travelccl 
about 1,000 miles and har ing  hcen li:~ntlletl by the fo1:owing lines of 
railroad: L. & N. to Sashri l le ,  N. C. & St. I,. to Llt lanta mid tlrfentlai~t 
Seaboard to destination. I n  addition to the sick a11d dyiug contlition of 
:L nlinber of tlie animals. the tails and niancs of sonir~ of the. llorscs 
nere  gone. The  post-mortem examinatioii of one of tlw clcad aiiimals 
disclosed that  it was bruised on the insidc. The  usual ant1 custo~nary 
time for a shipment to take betneeti St .  Louis and Rocltingham is about 
80 hours. 

'I'lle plaintiff allegcd and ofl'crcd PI idence to prove that  the sicknms, 
damaged condition, injuries arid death of the xninials rvcrc. tlrc result 
of negligence of the defendants. 

The plaintiff offered a nun~ber  of ~\i tnesscs in substantiation of its 
allegations, and shov-ed that  tlie stock was unloadctl in the stock pen 
of the Seaboard a t  Monroe, N. C., a t  a time nhcn it war raining and 
sleeting, and that  the pen a t  Monroe n a s  an uiicovcre(1 pen, built of 
2x8 bo:lrds, nailed to posts, and that  this pcn ~ v a s  in a muddy coudition. 
The clefendants did not offer any eridrncr. 

r 7 1 he defendants contended that  tlierc was no eridence 2s to the nature 
or character of tlie sickncsq, rxcept that  one .\vitncss stated the animals 
had ('rolds." That  the veterinary surgeon eniployed by plaintiff to treat 
the animals and conducted the postmortem over one x a s  callrcl and 
sworn by plaintiff, but nerer put on the  stand. 

The  defendants concede that  the animals were in  good cordition when 
received by tlie L. & N. Railroad Co., at East  S t .  Louis, but allege "That 
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\\lien said sliipmeiit of liv~stocli \ \as dcli~creil  to the plaintiff that 
cc.rtain of the animals n-crc qicli n it11 influenm, pncunionia and hernor- 
rliagic septicaeniia, natui:il disc~aws to n l ~ i c l ~  lixcstocli are subjcct, and 
nhicll n a ?  in no n a y  due to any negligence or carelcsiiless on the part  
of this clefelidant, and oxer nllich it had no control. . . . That  any 
clamage or in jury  done to or sustained by the said livestocli r a s  not the 
result of ally carclcsww. or iiigligencc on the par t  of this defendant, but 
11 as tlie result of autl n as directly due to natural  c a u w ,  to n i t ,  sicli- 
ncss arid disease such as influenzx, piieuinonia and liemorrhagic septi- 
cxeniia, nllicll th i i  dcfcnd:mt could not prevent, and nliirli it  coultl 
not coiitrol, and against nhicll i t  did not insure." 

'The folloniiig issues n e r e  submitted to the jury:  
"1. V a s  plaintiff's stock irijured by thc negligenre of the Scal~oard 

.\ir Line Rai lnay Co., as allcgcd in tlie compl:rint? Answer : 'Tts. '  
"2. Was plaintiff's stock injured by the negligence of tllc Louisiille 

ti- S n s h ~ i l l e  Railroad Con1p:111~, a i  allegcd in tlic comp1:iint ? A \ ~ ~ w e r .  
'So.' 

"3. I s  the tlefcntlant, Louis\ lllc & Sasllville Railroad Company liahlr 
to plaintiff for injury to its stock as the initial carrier :rs alleged in thc 
co~liplaint ? ilnswer : Tes . '  
"1. What  damages, if ally, is plaintiff entitled to recox cr of the 

dcfeiidarits? Answer : '$1,500.' )' 
Sumcrous  cxept ions  arid asqignments of error were made. The 

material ones will be considered in  the opinion. Judgment was rendered 
for plaintiff against defendant Seahoard Air  Line Railway Co., and 
also against L. h: N. Railroad Co., as follows: 

"The judgment hereby rendered in fayor of plaintiff as against the 
Louisville and Kashville Railroad Company is not rendered on account 
of any neglig~nce on the par t  of .aid Louisrille and Kash~ i l l e  Railroad 
Company in connection ni th  i ts  handling of the plaintiff's stock, but 
solely under and on account of the pro~is ions  of the Federal statute 
making the initial carrier liable for any dalnage sustained through 
the negligence of any of the participating carriers." 

From judgment rendered defendants excepted, assigned error and 
appealed to the Supreme Court. 

I I .  S .  Boggan and J .  Chesley Sedberry for p la in t i f .  
B y n u m  d I I e n r y  for L. d AT. Railroad Go. 
McIn tyre ,  Lawrence & Proctor for S. A. L. R y .  Co. 

CLARKSON, J. The  first contention of defendants is:  "The motion 
for nonsuit and the prayer for a directed verdict should have been 
granted. So f a r  as we have been able to find, this is a case of first 
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impression in  this State. I t  has been held in many cases that  proof 
of receipt by a carrier in good condition, and d e l i ~ e r y  i n  a damaged 
condition furnished sufficient proof to  call upon the carrier to go 
forward with the evidence. A n  examination of these oases, however, 
will disclose that  the injuries invariably consisted of broken bones, cuts, 
wounds, or other manifest and physical injuries. N o  such question is  
presented on this record. We have been unable to find any case where 
mere proof of sickness from a natural  disease to which livestock is 
subject has been held sufficient to talie the case to the jury on the issue 
of negligence." The  evidence of the plaintiff showed that  the animals 
when shipped from St.  Louis "A11 were in  good shape vihen they were 
loaded on the car. . . . A n  inspection was made of the mules 
by a veterinary before they mere loaded." The  same w tness who saw 
them loaded saw them unloaded a t  Rockingham. "They were in bad 
shape. . . . they were all gaunted and looked like they had not 
been fed or watered." T h e  animals were fed and watered a t  Monroe. 
The  pen a t  Nonroe "is a n  open shute and has a fence lmilt around i t  
of about 2x8 boards nailed to posts and i t  is  not covered and i t  is 
muddy." When the animals were unloaded a t  Rockinghain "the weather 
was cold and raining and sleeting." I t  was in  evidence I hat every care 
and treatment was given by plaintiff a t  Rockingham to tlle sick animals 
when i t  received them from the Seaboard. One of plaintiff's witnesses, 
who testified he  had been in the stock business and was a "horse nurse" 
and had 35 or 40 years experience around b:trns, described the animals 
"all pretty sick and had colds and were all bunged u p  and some 
nearly dead and others dying." 

A motion for judgment as in a case of nonsuit the e1,idence is to be 
talien in the light most favorable to plaintiff, and h e  is entitled to the 
benefit of every reasonable intendment upon the evidence and every 
reasonable inference to be drawn therefrom. This is the well settled 
rule in this jurisdiction. The  court below n a s  correct in refusing to 
no~lsuit plaintiff. 

*It the request of defendant, the court below gar(. the following 
instruction, but added the words '(and diseases": "The rule as to 
livestock is that  if they mere shipped in good condition, but upon 
reaching destination have bruises, cuts, mounds, broken bones and other 
injuries (and diseases) such as are  not the ordinary arid usual result of 
transportation, then proof of such condition is sufficient to take the case 
to tlle jury and to support a verdict for  the  plaintiff if the jury should 
find the ultimate issue of negligence in  favor of the plaintiff. B u t  
even where there are  wounds, broken bones or other manifest injuries, 
the jury is not on that  account to say necessarily that; such injuries 
resulted from the negligence of the railroad. I t  is simply evidence from 
which the jury may or may not infer the ultimate fact of negligence." 
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I n  Davis Livestock Co. v. Davis, 188 N. C., p. 221, it is said: "The 
defendant admitted the contract of carriage, the receipt of the stock, 
and the death of one of the mules while in its possession. I n  these 
circumstances the loss is presumed to have been attributable to the 
defendant's negligence. Everett v. R. R., 138 N. C., 68; Hosiery Co. v. 
Express Co., 184 N.  C., 478." 

We think the addition of "and diseases," added by the learned judge 
who tried this case, was not prejudicial when read in the light of the 
entire charge. We think this controversy, from all the facts appearing 
of record, embodied in one of defendants' prayers and also given in the 
charge of the court, is as favorable to the defendants as i t  is entitled 
to. The charge prayed for and given is as follows: "The court charges 
you, that in this case the railroad companies are rasponsible only for 
such sickness, whether resulting in death or not, as was due to the care- 
lessness and negligence of the defendants or one of them, or unless 
such negligence materially contributed thereto. A railroad company is 
not liable for colds, pneumonia, influenza or other natural diseases 
which are contracted by animals before or during the course of transpor- 
tation and which were in no way due to any negligence on the part of 
the railroad company. I f ,  notwithstanding all due and reasonable care 
exercised by the railroad while the animals were being transported, 
some of the animals developed colds, pneumonia, influenza, or other 
natural disease, so that the animals sickened or died therefrom, then 
and in that event the railroad company would not be responsible in 
damages on account of such sickness and death." And further charged: 
"Now the court instructs you if you find from the greater weight of the 
testimony that upon the arrival of the stock they were in  a damaged 
condition and that such damaged condition was not due to natural 
causes or from the innate or vicious nature of the animals, then the 
court instructs you, if you find that to be true, that would be evidence 
against the Seaboard from which the jury might find, or they might 
not find, that such condition of the stock was due to the negligence of 
the Seaboard. The rule being, gentlemen, when stock in a damaged 
condition, not caused by natural causes or by the innate or vicious 
nature of the stock, is found in the possession of the carrier, the 
presumption is that the carrier in whose possession the stock was found 
was responsible for any injury. And that means not that the burden 
is shifted from plaintiff to the railroad company, but simply that the 
fact of finding the stock in  a damaged condition in possession of the 
carrier and if it is not due to natural causes or to the innate or vicious 
character of the animals is evidence to go to the jury from which the 
jury may infer that the damaged condition of the stock wag due to the 
negligence of the carrier in whose possession i t  is found. Now, the rule 
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applies if you find that the stock were found in a damaged condition 
when received here and that such damaged condition was not due 
to natural causes or to the innate or vicious nature of the animals, 
then that would be evidence from which the jury might infer and find 
that the stock was damaged while in the possession of the Seaboard, 
but that is no evidence against the Louisville & Nashville because that 
only applies to the carrier in whose possession the stock was found." 

On the question of damage the court charged as follows: "The 
fourth issue is:  What damages, if any, is plaintiff entitled to recover 
of the defendant? The burden is upon the plaintiff 1 0  show by the 
greater weight of the testimony what damages i t  is entitled to recover. 
And as I have heretofore explained, the plaintiff would be entitled 
to recover only such damages as it has shown mas caused by the 
negligence of the defendant and was not caused by natural causes and 
not caused by the innate and vicious nature of the animals, but only 
such damages as the plaintiff has shown by the greater weight of the 
testimony was caused by the negligence of the defendant, Seaboard. 
On the issue of damages, the measure of damages if, the difference 
between the market value of the animals, the reasonable market value, 
when they arrived at  Rockingham and what the reasonable market 
value would have been had it not been for the negligence of the 
defendant ." 

The court gave defendant's prayer for instruction on damages, as 
follows: "If you find from the evidence that a part of the sickness 
and death was due to natural causes over which the defendants had no 
control, and that another part was due to negligence on the part of the 
defendants or one of them, then you can return a verdict for only 
such part of the damages as you find was due to or caused by the 
negligence of the defendants or one of them. I n  considering the question 
of damages, you have the right to consider the estimates of damage given 
by the witnesses, but you do not have to adopt such estimates as your 
oun. You should consider all the surrounding facts, cilcumstances and 
conditions found by you to be true, and after doing this, return a verdict 
for such sum of money, if any, as you find was the valu. of the damage 
due to the negligence of the defendants or one of thf.m." We think 
the charge as favorable as defendants would be entitled to. 

The defendant excepted and assigned error to the following questions 
and answers: 

"I was present here at Rockingham when thc shipment was delivered 
here. The weather was cold and raining and sleeting when they mere 
delivered here at Rockingham. 

"Q. What  was the condition of the animals at that time? Answer: 
'They were in bad shape.' 
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"Q. Give us in  detail the  condition of each animal. Answer: 'They 
were all gaunted and looked like they had not been fed and watered.' " 

These questions were asked the witness P. C. Coley, a dealer i n  live- 
stock, a man experienced in  his business, connected with plaintiff's live- 
stock corporation. H e  saw the animals when they were shipped, saw 
them loaded on the car a t  Eas t  St .  Louis, saw they were in  good shape 
then, was present a t  Rockingham when the animals were unloaded. 
The  witness by personal observation knew all about the condition of the 
animals before they were loaded and when they were unloaded. T h e  
witness had personal knowledge and was experienced in  his line of 
business, and we think the evidence admissible. Renn v. R. R., 170 
N. C., p. 128. 

"The instantaneous conclusions of the mind as to the appearance, 
condition, or mental or physical state of persons, animals, and things, 
derived from observation of a variety of facts presented to the senses a t  
one and the same time, are, legally speaking, matters of fact, and are 
admissible in  evidence." McKelvey on Evidence (2d Ed.)  p. 220. 

m e  think the court below charged the law on the facts. T h e  evidence 
was sufficient and competent to base the charge. The  court carefully 
charged in  regard to "sickness from a natural  disease.'' The  rule of 
damages was in  accordance with law under the facts and circum- 
stances as appear from the record. The  court below gave the conten- 
tions fair ly and a most painstaking and careful charge. The  remaining 
exceptions and assignments of error present no questions not hereto- 
fore settled by our decisions and we do not think material or prejudicial. 

W e  can discover on the record 
N o  error. 

ELON BANKIXG 8: TRUST COMPANY v. J. W. BURKE. 

(Filed 24 January, 1925.) 

StatuteeRights and Remedies-Special Remedies. 
Where a statute creates a new right or liability and provides a special 

remedy for its enforcement, the remedy thus prescribed is exclusive, and 
actions or proceedings otherwise and ordinarily available may not be 
resorted to. 

Same-Banks and Banking-Corporation Commission-Assessments- 
Sale of Stock-Personal Judgments. 

Where the shareholders in a State bank have voted an assessment 
among themselves to make good a deficiency in its capital stock, a t  a 
meeting called for that purpose under the direction of the Corporation 
Commission, according to the amendment to our general banking laws of 
1921, the statutory remedy provided where one of its stockholders fails 
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to pay the assessment against him is by the sale of his stock, and there 
being no other statutory remedy, a personal judgme.nt in the bank's 
action may not be maintained when the stock has failed to bring the 
amount of the assessment at the sale. 

CIVIL ACTION heard on demurrer to complaint before Cranmer, J., a t  
September Term, 1924, of ALAMANCE. 

The complaint and prayer for judgment are as follows: 
The plaintiff, complaining of the, defendant, alleges : 
"1. That the plaintiff is a corporation duly organized and existing 

under the laws of the State of North Carolina, and having its principal 
place of business at  Elon College, N. C., and that tho defendant is a 
citizen and resident of Guilford County, N. C. 

"2. That the plaintiff corporation is engaged in the banking business 
and is amenable to the banking laws of the State of North Carolina. 

"3. That the defendant is a stockholder in said bank and is a holder 
of ten shares of the capital stock of said bank, each share being of 
the par value of $50.00. That said defendant has held said stock since 
the first day of July, 1919. 

"4. That on the 1st day of November, 1923, the Corporation Com- 
mission of the State of North Carolina, ordered the officers and direc- 
tors of the Elon Banking & Trust Co., to levy an assessment of 100 per 
cent on all stockholders for the purpose of strengthening the capital 
stock of said bank, which had become impaired by reason of a robbery 
and other losses; said assessment to be paid within 60 days from the 
date of said order and that in pursuance of said order, the plaintiff 
through its officers and agents, and stockholders, levied an assessment 
of 100 per cent upon all stockholders and this defendant mas given 
notice of the order issued by the said Corporation (Tommissio? and 
demand was then made, and has been made a t  various times since then 
upon him to pay the 100 per cent assessment on his ten shares of stock 
but he has failed and refused to pay said assessment. 

"5. That in  accordance with chapter 56 of the Public Laws of North 
Carolina, the Extra Session of 1921, the stock of this defendant was 
canceled and sold to the highest bidder for cash at  public auction, as 
required by the above statute and said stock when sold brought $10.00, 
leaving a balance due plaintiff by this defendant of $490.00. 

"Wherefore, plaintiff prays judgment against the defendant for the 
sum of $490.00 with interest thereon from the 1st day of January, 1924, 
for the cost of this action to be taxed by the clerk and for such other 
and further relief as the plaintiff is, in law and equity, entitled to 
receive." 

Defendant demurred for that said complaint does mot state a valid 
cause of action against defendant. Judgment overrul i~g demurrer and 
giving defendant 30 days to answer. Defendant excepted and appealed. 
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Carroll & Carroll for plaintiff. 
Wharton & Koonts, Hines & Kelly for defendant. 

HOKE, C. J. I n  chapter 56, Laws of 1921, Extra Session, our General 
Banking Act was amended in several respects, that contained in section 
3 of said chapter being as follows: 

"Section 3. Add another section between twenty-five and twenty-six, 
to be marked 25a, as follo~vs: 'The Corporation Commission shall notify 
every bank whose capital shall have become impaired from losses or 
any other cause and the surplus and undivided profits of such bank 
are insufficient to make good such impairment, to make the impair- 
ment good within sixty days of such notice by an assessment upon the 
stockholders thereof, and it shall be the duty of the officers and directors 
of the bank receiving such notice to immediately call a special meeting 
of the stockholders for the purpose of making an assessment upon its 
stockholders sufficient to cover the impairment of the capital, payable in 
cash, at  which meeting such assessment shall be made: Provided, that 
such bank may reduce its capital to the extent of the impairment, as 
provided in chapter four, section eleven, Public Laws one thousand nine 
hundred and twenty-one. 

" 'If any stockholder of such bank neglects or refuses to pay such 
assessment as herein provided, it shall be the duty of the board of 
directors to cause a sufficient amount of the capital stock of such stock- 
holder or stockholders to be sold at  public auction, upon thirty days 
notice given by posting such notice of sale in the office of the bank 
and by publishing such notice in a newspaper in the place where the 
bank is located, and if none therein, a newspaper circulating in the 
county in  which the bank is located, to make good the deficiency, and the 
balance, if any, shall be returned to the delinquent shareholder or 
shareholders. 

" 'If any such bank shall fail to cause to be paid in such deficiency in 
its capital stock for three months after receiving such notice from the 
Corporation Commission, the Corporation Comn~ission may forthwith 
take possession of the property and business of such bank until its affairs 
be finally liquidated as provided by law. 

" 'A sale of stock, as provided in this section, shall effect an absolute 
cancellation of the outstanding certificate or certificates evidencing the 
stock so sold, and shall make the certificate null and void, and a new 
certificate shall be issued by the bank to the purchaser of such stock.' " 

And the question presented on the record is whether the assessment 
made pursuant to this amendment and for the purposes therein con- 
templated will in any e ~ e n t  constitute a personal liability of the stock- 
holder or is the remedy restricted to a sale of the holder's stock as 
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therein directed. A ~ e r u s a l  of the amendment wili disclose that  i n  so 
f a r  as same confers upon the bank the  power to makc. the assessment, 
its provisions are  substantially similar to that  prolided in the  Natiorial 
Banking Act, 6 Federal Statutes, Annotated, see. 5205, designed princi- 
pally for the strengthening of banks wliose capital has become impaired, 
and the Federal cases construir~g the latter act a r e  to the  effect that  no 
personal liability is contemplated or provided for. These decisions pro- 
ceed upon the principle very generally accepted, that  ~vhe re  a statute 
creates a new right or liability and provides a special remedy for its 
enforcement such remedy is  to be regarded as exclusive and actions or 
proceedings ordinarily available niay not be resorted to. Fourth il-ational 
Bank  v. Franclilyn, 120 U.  S., p. 747; Pollard v. Bailey, 87 E. S.  
(20 Wallace's), p. 520; IIul i t t  v. Bell, 85 Fed., p. 98. Clur own decisions 
are in  full  recognition of the principle. 8. v. R. B. 145 N. C., pp. 
493-529, and authorities cited, and their proper application to the  amend- 
ment justify and require the interpretation that  a bank acting under its 
provisions may only proceed by sale of the stock and that  a persolla1 
action to enforce collection is not allovied. 

We are  not in ad^-ertent to the expression in  the am17ndment that  the 
assessinent is  "payable in  cash," but to our minds that  merely means 
that  the amount is  presently due, and its paymcnt may be presently 
enforced, but only by tlic metliods tlie statute specifics to n i t ,  a sale of 
the stock. 

As to both the State and Federal statutes, the true position, we think, 
is very well stated in 7 C. J., p. 768, as follo~vs:  

"The statute provides for an  as.;ewnent on the sto:kholders i n  case 
of ail inlpairn~ent of capital, and for proreeding to collect sucli assess- 
nwnt from delinquent stocliholdcrs. Such an assessnimt must be made 
by the stocliholtlers themsclvcs, and an  assc7ssme~it by t le directors with- 
out action 'by the stockl~olders is \ oid. I f  :I stockholder will not comply, 
n ~ o u q h  of his stock to  pa^ the assessment may he wld, but no action 
will lic againqt the stockholder personally on such a s v ~ s ~ r n c n t ~ . ' )  

I t  may be ~vell  to note that  in the c a v  of 2'ay70- v. Everett, 189 
PI'. C., p. 247, nhc re  the subject in some of its aspects nTas very l c a n l d l y  
diqcusscd by -lssociatc ,Tuc f i t  c CiOnllOr, and in nliich a recoT ery as oil a 
personal liability n as uplicld, the decision n as mat e to rest on the 
mutual and exprecs agrec~~rient of the defcntlants to that  effect, and tlie 
question of persolla1 liabilitj- as impowl  by tlie statute was not l~assed 
upon or detc~rminctl. 

I t  is supgeitctl that  in S m a f h e m  v. Banli, 133 S. C.. pp. 410418, this 
Court has licld that the Legislature may not impose an  additional 
liability of this liind on stockholders in bcllnlf of ~~x i s t en t  creditors. 
.I recurrelice to that opinion, honever, will divlose t'lat the  Court did 
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not, and did not intend to, pass on the extent of the legislative power 
under its reserved right of amendment in our Constitution to impose 
burdens of this character, but only said that  the act there in pes t ion  
should be so construed as  to give only a prospective effect. The matter 
is not further pursued, nor is  i t  determined, for  the reason that  the 
suit here is not primarily for the benefit of creditors, nor are they 
directly before the Court. On the contrary, i t  appears that  such an 
assessment can only be made by the bank itself and for its benefit, on 
authority given by a vote of the stockholders; apparently, i t  is a con- 
ditional privilege, extended by the Corporation Commission to banks 
vhose solvency is threatened. but whose assets afford reasonable nromise 
of recovery, and to be carried out according to the terms and require- 
ments of the law. Thus an  assessment must be made within sixty days, 
and, as stated, it  is to be presently due. B y  one of the later clauses of 
the amendment i t  is provided, i n  effect, that  if any such bank shall fail 
to cause to be paid in the deficiency for three months after the notice 
given, the Corporation Commission shall take possession of the property 
and business until its affairs a re  liquidated. 

I n  Delano v.  Butler, 118 U. S., p. 634, the United States Supreme 
Court, construing the Federal statute, has said that  i t  is i n  addition to 
and entirely distinct from the stockholders' liability to creditors, as in 
case of insolvency; and i t  would seem, from a consideration of the 
amendment in connection with the provisions of the general law, that  
if the deficiency is not paid in  three months, as required, that  in some 
instances the entire scheme might well be held to have failed and the 

u 

affairs of the bank wound up, as on an  original case of insolvency. 
Such a result may h a r e  been in effect attained by a decision of the 
Supreme Court of Georgia involving a construction of the Federal 
statute referred to. and wherein i t  was held. on a sale of stockholder's 
entire stock to pay such an  assessment, it must bring the full amount 
of the assessn~ent, or the sale is roid. Bank v.  Fouche, 103 Ga., p. 851. 
These suggestions, while to some extent involved in the inquiry, are not, 
as stated, definitely determined upon, and are here only referred to and 
approved in so f a r  as pertilient, and as they may help to a proper 
apprehension of the question directly presented, to wit, the right of 
plaintiff to have personal judgment against defendant, a stockholder, 
on the assessment in the instant case for the amount of excess of the 
sum realized from the sale of his entire stock. 

Fo r  the reasons heretofore given, we are of opinion that  no such 
recovery can be had, and the judgment overruling the demurrer must be 

Reversed. 
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DAISY L. THOMAS, BESSIE  WHITTINGTON, ANNA BROWNING WEBB, 
AND AL WOOTERS v. E R I E  SUMMERS, LAKE MAY, JOHN HOLT, 
OLLIE DICIC, AS GUARDIAN O F  LUCY DICK AND FRED DICK, INFANTS; 
F R E D  DICK, AND LUCY DICK. 

(Filed 24 January, 1925.) 

Will+"Home Place"-Evidence de hors. 
In construing a devise of testatrix's home on a desimated street of a 

city, it  is competent to introduce evidence de hors the description in the 
devise to fit the place to the description, as in this case, where there were 
two adjoining lots, it was competent to show by par01 that the testatrix 
had instructed that a fence be put around them both, and that in her pay- 
ment of tases and otherwise she regarded the adjoinirg vacant lot as  a 
part of the home place in which she had resided. 

APPEAL by plaintiff from L a n e ,  J., and a jury, a t  J u n e  Term, 1924, 
of GUILFORD. 

This  was a special proceeding, brought by the plaintiffs against the  
defendants, i n  which they allege that  they and the defendants are  ten- 
ants i n  common of certain land, described in  the petition as lot No. 5. 
The  defendant E r i e  Summers sets u p  the plea of "sole seizin." 

The following issue, and answer thereto, was submitted to the jury:  
"Are the plaintiffs and defendants tenants i n  common of lot No. 5, as  
set out in the complaint ? Answer : 'No."' 

Judgment was rendered in accordance with the verdict. The  plaintiff 
assigned numerous errors, and appealed to the Supreme Court. 

R. C. Strudwick f o r  plaint i f f .  
W i l s o n  & Fraz ier  for de fendan t .  

CLARKSON, J. T h e  sole question invo l~ed  in this  case is the con- 
struction of the will of Emma Buchanan Clymer. Under section 6 she 
wills and devises "to my niece, E r i e  Summers, my  home place on McIver 
Street." T h e  mill was dated 26 Kovember, 1919. H e r  husband died 
in 1020, and the testatrix died in 1922. Her  n d l  mcde provision for  
her husband, who died before she did. 

Thc evidmcr introduced showed that  Alrs. Clymei* had purchased 
three lots on McIver Street-lots Kos. 4, 5, and 6 in the subdivision of 
Greensboro known as Lenora; No. 6 being purchased on 2 July; 1912, 
and later sold by her to J .  11. Buchanan; No. 4 being purchased on 
29 October, 1915, and KO. 5 on 19 November, 1915. Lots 4 and 5 
adjoin each other and are on hIcIrer  Street, and the residence is on 
lot 4. Lot 5 adjoins this residence lot on the south. Lot 6, she sold, 
was adjoining lot 3,  further south. Mr. Buchanan's home was south 
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of lot 6, that he purchased. There were no buildings on lot No. 5. The 
residence was on lot 4. I t  had a 50-foot frontage, with an alley on 
north side. Mrs. Clymer, the testatrix, planted flowers on lots 4, 5, 
and 6, and had it beautified with a flower garden. The flower garden 
extended along the front of lot 4, the residence lot, and lots 5 and 6. 
She had the front lots filled up, level, back as far  as the building line 
of Buchanan home lot, which was south of lot 6. When Mr. Buchanan 
bought lot 6, she moved the fence and put it between lots 5 and 6. She 
had fruit trees and grape vines on lot 5 .  Her husband, who died before 
testatrix, planted rye on lot 5 and put chicken-wire across the lot, and 
the rye patch was for the chickens. She rented the residence lot, No. 4, 
to Mr. Lucas, about a year before she died. She did not rent lot 5 to 
Mr. Lucas. 

The following question ~ 7 a s  asked the witness, R. T.  Thomas, by 
defendant; objection was made by plaintiff to question and answer, and 
exception and assignment of error taken : 

"Q. Before her death, didn't testatrix tell you, as looking after her 
business, to place around both of those lots an iron fence embracing the 
whole? Answer : 'She did.' 

"Q. You didn't do so? Answer: 'No, sir. She told me to embrace 
the whole with an iron fence. I don't know that thereafter she asked 
me to go to Mr. Lucas and ask him if he had any objection to embracing 
it all in  the iron fence.' " 

The witness, Thomas, further said: "I can't say how many times 
she spoke to me about the fence. She asked me probably three or four 
times about it-if it had been put up. I told he* I could not get the 
material. I went to see the hardware men about buying material to 
put up that fence across the front of the two lots-the one the house 
was on, and the other one." 

I t  was shown that prior to 1920 the lots were listed separately, but 
under the Revaluation Act the returns or sheets showed 100 x 150 feet, 
on which there is a house, and all valued together, and the land returned 
as one lot was signed by Mrs. Emma B. Clymer, the testatrix. 

J. H. Buchanan, a nephew, by marriage, of testatrix, who lived on 
lot south of lot 6, and who purchased from testatrix lot 6, said: "I 
attempted to buy the other lot." The following question and answer 
was duly objected to, and exception taken and assignment of error 
made : 

"Q. Did she say anything to you about your buying the other lot? 
Answer: 'After Uncle Joe died, I said to her she would not need the 
vacant lot, and I would like to buy it. She said, "No; that belongs to 
my home place." ' " 
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I I e  further testified: "I am familiar  n i t h  the  premises there. After 
she acquired the house and lot and tlie other lot n t s t  to it,  she u3ed the 
two lots as one lot, so f a r  as that  is concerned, in plan1 ing flowers and 
shrubbery or garden-used it as a chiclien-yard or a lytliiiig of that  
kind. I t  was used as one lot. She  riiatle no cliscriinii~atio~i iu tlic t n o  
lots, so f a r  as I h a r e  been able to see or know. She  lscd the lot her 
house was oil, and the oiw uest to it,  as her flower garden-the front 
sidtl-and as  a garden, orchard and chicken-yard antl grape viiies-all 
of the lot the liouse x a s  on, and the one iiext to it. Both lots, floners 
wel~t  across the other one as one yard. There are rose hushes, eler-  
greens and magnolia tree on the l acan t  lot. There are iome peach 
trees, grape xines, plum trecs and dainson trees-such :rs that-I don't 
know just definitely. . . . I heard Aunt Enima say that  she told N r .  
Thonias to put up  tlic iron fence around the lots-t1i:lt is all I 13ion- 
around her lots or prcniiscs." 

S. C. Suiiinicrs tcitifictl to a conuersatio~l nit11 testatrix, to nhicli 
objection and exception n as taken to question and ans n er, and assign- 
ment of error was duly made as to the request lie heard the testatrix 
make to R. T.  Tliorl~as that  he  put an  iron fence nrouiid lots 4 and 5 .  
"He rame to see her, and ?lie asked him hatl he  put up that  x i r c  fei~cc., 
and lie said no, h~ lin~ln't put it up, and h~ said he riel-er got tlie stuft 
to put i t  up. She  say?, 'I waiit you to put  it u p ;  1 want you to put it 
from J i m  Bur1laii:ui's line to tlie Reitzel line, clear across my  lot7 ; antl 
she n a s  after him, time and time again, to put that fet ce up. I licartl 
her say this to him several times." 

The  plaintiff contends that  the evidence to wliich assignn~ents of error 
were made v a s  incompetent, that  the nords  of the nil1 w r e  not nnibig- 
uous, there was no anlhiguity, cither latent or patent. We cannot so hold. 
We think tlie court bclow nlatle no error in admitting parol testimony 
to fit the description to the land intciided to he con\eyed, to identify 
the land, "my home place on McIrer  Street." 

Pearson,  J., in I n s f l f u f c  v.  STorwood,  43 S. C., p. 68, so well states 
this matter that  we reproduce i t :  

"There are  tmo principles settled and, i n  fact, admitted, on all hands : 
I. I f  there he a patent zrnibiguity ill an  inrtrument, the ins t ru i i~c~i t  
must speak for itself, and e ~ i d e n c e  del lom camlot he r e~or t ed  to. 2. I n  
cases of latent ambiguity, exidence dehors  is not on131 compctelit, hut 
nccescar?y. The  diffitwlty grovs out of the applicaticm of thew t v o  
principles, so as to sag wlien a particular caqe falls u ide r  the oper a t '  lon 
of the one or the other. T o  remove this difficulty, i t  is necessary to go 
to the fountain, and trace these two streams do~vn, and thereby auoid 
confounding them;  for, although they run  close together, there is a 
plain, marltcd line bet~veen them, which has but seldom been crossed. 
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The fountain of the first, i n  the rule as to patent ambiguity, is, tha t  it  
is a question of construction. Hence, the instrument must speak for  
itself, and in case of doubt, no evidence outside can be called in a id ;  
for the only purpose of construction is to find out what the  instrument  
means, and that  must depend upon what f h e  instrument  says. The 
fountain of the second, i n  the rule as to latent ambiguity, is, that  it  is a 
question of identity-a fitting of the description to the person or thing, 
which can only be done by e ~ i d e n c e  outside or dehors the instrument; 
for how can any instrument identify a person or th ing?  I t  can describe, 
but the identification, the fitting of the description, can only be done 
by evidence dehors." Sherrod v. Batt le ,  154 N.  C., 352; Green v. 
Harshaw, 187 N .  C., 221; Kidder  v. Bailey,  ibid., 505. 

Allen,  J., in Fulzcood v. Fzilzcood, 161 N .  C., p. 602, says: "The 
description of land devised to the defendant as 'the homestead tract' 
presented the case of a latent ambiguity, as i t  nTas uncertain, what land 
was intended to be included under that  designation, after i t  appeared 
that  the 200-acre tract and the first, second and third tracts described 
in the petition were adjoining tracts, and that  the lands were acquired 
under different descriptions and a t  different times. Sherrod v. Batt le ,  
154 N. C., p. 353. I t  was then permissible to introduce extrinsic e ~ i -  
dence to fit the description, and for that  purpose the declarations of 
the testator a t  the time of making the will and a t  other times, and his 
manner and dealing with the land, as by listing for taxation as one 
tract, were competent evidence. Kincaid v. Lozce, 62 IY. C., 42; i7lcLeod 
n. Jones, 159 S. C., 76." 

W e  think the evidence objected to by plaintiff competent. The  ques- 
tion as to the identity of the land "my home place on N c I ~ e r  Street" 
was a question of fact for the jury to fit the description to the land in- 
tended to be conveyed. 

From a careful review of the case, lye can find 
xo error. 

JOHN O'DONNELL v. PATRICK CARR. 

(Filed 24 January, 19-35.) 

P15incipal and A g e n t s p e c i a l  Authority-Evidence-Contracts-Specific 
Pel-formame--Equity. 

Evidence that a resident real estate agent began by correspondence 
a negotiation of sale with the nonresident owner of a city lot, who 
rejected several tentative propositions to sell to customers of the real 
estate agent and finally stated a minimum price at which he would sell, 
is not, in itself, sufficient to authorize the agent to sell at that price 
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or for the attempted purchaser to enforce specific performance of a 
contract of sale against the owner he had made with the supposed 
agent; and Held, fu r the r ,  the fact that the supposed agent had advertised 
the sale of the lot without the owner's knowledge cannot vary the 
result. 

APPEAL by defendant from Ray, J., at  J u n e  Term,  1924, of Bux- 
COMBE. 

,I tr ial  by jury was waived by the parties. The  controversy mas sub- 
nlitted to the court upon a statement of facts agreed. 

Defendant, Patr ick Carr, is now, and has been for more than seven- 
teen years, the owner of lot No. 74, on Charlotte S t r w t  in  the city of 
Aslmille, K. C. On 13 March, 1919, J. R. Law, a licmsed real estate 
agent, residing and engaged in  business in  said city, under the name 
of J. R .  Law Realty Company, submitted, for  a customer, by letter to 
defendant then residing in  Philadelphia, Pa., an  offei for said lot of 
$3,000, advising defendant tha t  the cominission for inaking the sale 
was 5 per cent. Defendant declined this offer. I n  his letter, declining 
this offer, defendant stated tliat his price for the lot was $4,000, "terms 
to suit purchaser." Pr ior  to this date, there had been correspondence 
between defendant and J. R. Lam Realty Company in  rc>gard to business 
niatters, but none relative to this  lot. Patr ick Carr  had formerly 
resided in Asheville. 

I n  August, 1919, defendant, replying to telegram from J. R. Law 
Rcalty Company, sent telegram to J. R. Law, as follows: "Your tele- 
grain received offering $3,500 cash for lot. Best price or1 same is $4,000, 
cash or time." 

011 20 LIugust, 1919, defendant, by letter, inquired of J. R. Law 
Realty Conipany if the offer of $3,500 v n s  genuine, stating that  the 
purpose of the inquiry v a s  to obtain information tc enable him to 
mlsncr questionnaire, submitted to him, by the supervisor of Bun- 
combe Coulity, in connection with the assessment of said lot for taxation. 
I n  this letter defendant statcd tliat he  had o ~ ~ n e d  the lot for more 
than seventeen years and tliat i t  had cost him more than $4,000. There 
was no other or further correspondence het~veen defcndant and said 
J. R. Law Rcalty Company until 7 April, 1920. 

I t  is agreed "that the said Patrick Carr  nerer ni thdrew the offer 
of sale, or changed the price upon said lot after said dxte and that  the 
said J. R. Law continued to offer and advertise the said land for sale 
by placing 'For Sale7 notices on same and hy adrertisenlents in the 
newspapers in the city of Asherille." 

011 7 April, 1920, J .  R. Laxi-, as agent of defendant entered into a 
contract with J o h n  O'Donnell, plaintiff, to sell and cor rey  the said lot 
to plaintiff for  $4,000. J. R. Law executed and delirered to plaintiff a 
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receipt, in writing, for  $100 paid to him by plaintiff, par t  of cash 
payment, as agreed upon, the terms of said contract being fully stated 
in said receipt. Thereupon J. R. Lam- Realty Company advised defend- 
ant, by letter, of the contract of sale, stating the terms in full, but not 
disclosing the name of the purchaser. Plaintiff soon thereafter tendered 
to defendant performance on his par t  of said contract and demanded 
performance by defendant. Defendant refused to comply with said 
contract, denying that  he  had authorized J. R .  Law Realty Company 
to make or enter into same. 

Judgment was rendered in favor of plaintiff, and a decree mas signed, 
directing defendant, upon payment by plaintiff of purchase price, i n  
accordance with contract, to execute arid deliver to plaintiff a good and 
sufficient deed, conveying said lot to plaintiff. Defendant excepted to 
said judgment and appealed therefrom to the Supreme Court. The  
only assignment of error is  based upon this exception and presents 
the question whether or not there was a contract between plaintiff and 
defendant by which defendant had contracted to convey tlie said lot 
to plaintiff. 

J .  E. Swain, R. SI. Wells and ilIar1; IT7 .  Brown for plaintiff. 
Zeb V .  Curtis and Xerrimon, Aclanzs d Johnston for defendant. 

Cornon, J. This  is a civil action to enfdrce by decree of specific 
performance a contract to convey land. I t  is not contended that  defend- 
ant, personally, entered into the contract, which plajntiff seeks to have 
thus enforced. Plaintiff contends that  the contract was made, on behalf 
of defendant, by a real estate agent, under authority conferred upon 
hiin by defendant. Defendant admits that  the  real estate agent made 
tlie contract, in form, as contended by plaintiff, but denies that  the 
said agent was authorized by hinq to sell his lot or to bind him, by 
contract, to conrey the same to plaintiff. 

The  facts a re  not in controversy. Defendant, residing in  the city of 
Philadelphia, omled a lot of land, situate in  Asheville, N. C. A real 
cstate agent, engaged in business in  dsheville, submitted to defendant, 
in Pliilndelphia, for customers, two offers for said lot, one, by letter, 
in Xarch,  1019, of $3,000, and one by telegram, in  August, 1919, of 
$3,500. T h e  lot was not listed by defendant for sale with the said 
real estate agent, a t  the time either of said offers mere submitted. Both 
were decliried by defendant. I n  his letter and in his telegram, declining 
these offers, defendalit stated to said agent that  his best price for said 
lot n a s  $1.000. Soon after the second offer, on 20 August, 1919, 
tlefendaiit n ro t e  the agent, inquiring whether the offer of $3,500 was 
gwruirle, stating that  the purpose of the inquiry r a s  to secure informa- 
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tion to enable defendant to answer a questionnaire submitted by thr  
supervisor of Buncombe County in colinection wit11 tlie assessment of 
said lot for  taxation. These are the only cornmu~~icat ior~s  wliich defend- 
ant  had nit11 the said agent, relative to th r  said lot, prior to 7 April, 
1920, nhen said real estate agei~t ,  assunling to act as : q p t  for defend- 
ant, made the coutract with plaintiff, for tlie enforcc~ment of nhich  
this action was brought. Enless the rel:xtion of principal and agent, 
with rcspect to the sale antl conveyance of said lot, e s i s t d  betnee11 
tlefcndant and said real estate agcnt, at said date, plaintiff can in  no 
event recover, and it becomes ncrdless to consider the clther interesting 
questions discussed iu the argument nud in the hriefs, upon th l \  
appcal. 

The  burden of establishing the relation of principal a ~ ~ d  agent betweru 
defendant and said real estate agent is up011 plaintiff. The  relation call 
arise only from a contract between the parties, express or implied. The  
statement of facts agreed does liot disclose any exprc3ss contract, by 
wliicll defendant employed or autlioriwd thc real estate agelit to sell hi5 
lot. The  law will not imply such a contract udcvs the ?:me is  clearly 
cstnblislled by the facts as  they appear in the statmicnt agreed upon 1)y 
the parties. 

T h e  real estate agent, upon hir own initiative, and ~ ~ i t l i o u t  ally 
request from defeiidalit, submitted for his c2ustomcrs, o i e r s  for the lot. 
Tllcse offers TTere promptly declined by dcfendant. D~~fundan t ,  in his  
letter antl in his  telegram, declining tlicse offers, stated to the agent 
tliat his best price was $4,000. The real estate agent had not inquired 
whether dcfendant nished to scll his lot or a t  what price lie mould 
scll same. The  statement of defendant that  $4,000 x a s  l i i ~  best price oil 
hii; lot did not l lecessari l~ mean that  dcfe~itlant n a s  u illing to scll at 
tliat price; it  may be conbtruecl aq an c s p l a ~ ~ a t i o n  of clefcndant's refusal 
to accept either of the offer5 nlatlr by the real estate agellt for his 
customers. I t  cannot he construrtl as authorizing the agent to scll the 
lot a t  that  price. "̂ I mere statelllent, or anqner to an inquiry, by an 
owner of I:lntl, that  11c will take :I certain sum for it is not sufficient 
to nuthoriz? the person to whom the statcmc~it is matlc to  act as agent 
for its sale." '3 C. J., 610. Svzitlr 1 , .  I Z r o ~ c w .  132 S. C., 363. 

I t  is agreed that  defendant did not witlldraw tlie offcr of sale or 
change the price on tlir lot, bctneen the datci; of subn~ission by the 
agrmt of the offers for the lot, and the date of the contract by the agent 
ant1 plaintiff. I t  is also agreed tliat the agent continuml to advertise 
the lot for sale. There i s  no ericlcnce, however, and no facts agreed 
from which i t  can be inferred that defendant lmew that  the agent was - 
advertising his lot for  sale. T h e  mere adrertising of defendant's lot for 
sale, eithcr in nexvspapers, or by signs placed upon the lot, by the real 
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estate agent, certainly with the knowledge of defendant, is not evidence 
that  the relation of principal and agent existed between them, with 
authority to the agent not only to sell, but also to bind defendant by a 
contract to  convey his lot. Defendant, having declined the offers for the 
lot, and har ing  received no further communications from the agent, 
Tvas under no obligation to comniunicate further with the agent ~ ~ i t h  
respect to said lot. 

"-In agent's authority to sell real estate is not to  be readily inferred, 
but exists only where the intention of the principal to give such 
authority is plainly manifest." 2 C. J., 609. Even if defendant had 
listed his lot with the real estate agent for sale, and named the best 
price which he  would take for the lot, nothing else appearing, the 
authority of the real estate agent xould have been limited to finding a 
purchaser, ready, willing and able to enter into contract with the 
principal upon the terms specified by or acceptable to the principal. 
I11 the absence of special authority, the agent could riot bind his prin- 
cipal by a contract to convey to a purchaser. 9 C. J., 5 2 6 .  

The real estate agent was not authorized to make the contract which 
plaintiff seeks to enforce. The  exception to the judgment is well 
taken and the same must be 

Reversed. 

W. L. JOHSSOS, ADMINISTRATOR OF MILLARD JOHSSON v. BLACIN'OOD 
LUMBER CONPATSY A K D  DEVEREUX HARIILTON. 

(Filed 24 January, 1925.) 

Removal o f  Causes - Federal Courts - Petition - Bond - Fraudulent 
Joinder-Parties. 

Upon the filing in apt time by a nonresident defendant of a proper 
and sufficient petition and bond for the removal of a cause from the 
State to the Federal Court, under the Federal Removal Act, and sufficient 
allegation of a fraudulent joinder of a resident defendant to oust the 
jurisdiction of the Federal Court, the cause should be removed and the 
controverted facts determined in the latter court upon the plaintiff's 
motion to remand. 

APPEAL by plaintiff from order of removal made by Ray,  J., at 
August Term, 1924, of CHEROKEE. 

Above entitled action was begun and was pending on 29 July ,  1924, 
in the Supcrior Court of Cherokee County. Duly verified conlplaint 
was filed by plaintiff, and before time for answering same had expired, 
defendant, Black~vood Lumber Company, filed with the clerk of said 
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J o ~ s s o ~  v. LCMBER Co. 

court, i ts  petition, duly verified, praying that  said court proceed no 
further i n  said action, except to make an  order of r ~ ~ m o r a l ,  and to  
accept bond, filed ~ i - i t h  said petition, as required by statute, and to  
cause the record in  said action to be removed from said court into the  
District Court of the United States for the Western District of North 
Carolina. Upon denial of said motion by the clerk, petitioner appealed 
to the judge presiding a t  the next ensuing term of said court. The  
judge presiding, a t  said term, having heard and considerd said petition, 
ordcred tliat tlie action be removed. Plaintiff excepted to said order, 
and appealed therefrom to this Court. Assignment of error is  based 
upon said exception. 

Xoody (6 Xoody fo r  plaintiff. 
Jlarf i l l ,  Bollins d Wright and 111. Tt'. Bell f o r  defendants. 

C ' o n ~ o n ,  J. This  is  a civil action, pending i n  the Superior Court of 
Cherokee C'oul~ty, to recover of defendants damages for the  death of 
plaintiff's intestate, caused, as alleged in  the complaint, by the joint 
nrong of t l~fe l~dants ,  Blackwood Lumber C'ompany, a corporation, and 
Del ereus Hamilton, its foreman. 

I)cfeiidaiit, Blackwood Lumber C'ompaliy, upon petition filed in apt  
time, prayed tliat the action he removed from said courl to the District 
Court of the United States for tlie Western District of Xorth Carolina. 
T ~ P  facts upon nllicli the motion is made are  set out i n  the petition, 
u%icli is duly ~er i f icd ,  and are  (1) That plaintiff ic; a citizen and 
resident of the State of North Carolina; ( 2 )  That  petitioning defendant, 
13 l~c l i~oo t l  Llrmbcr C'wripal~y, a corlm.ation, is n citi~crr aiid rt.siclent of 
the Sta te  of Virginia;  ( 8 )  That  tlic a l u o u ~ ~ t  in c o ~ i t r o v e ~ ~ y  exceeds three 
tliousancl dollars, csclusive of intrreit ant1 (loits; and j 4)  That  defend- 
ant, I k c r e u s  Hal id ton,  a citi;.cn ant1 r cc~dn l t  of tlic Statc of Sort11 
Carolina, n as n rongfully ant1 fraudulcntlg joined, n it11 petitioiler, as a 
tlcfcndallt for  tl~cl sole and 0111. purpoie of rnting :I rcn101 a1 of thc 
action to the Fedcrnl Court a n d  of c l ( ' p r i ~ i ~ ~ t r  mid court of its rightful 
jurisdiction of the a c t i o ~ ~ .  

T h e  only question presented by this, appcal iy n l~et l ie r  or not tlie facts 
and circumsta~iccs set out in the petition arc  iufficient, ii' true, to sustain 
the general nllegation that  the joindclr of the two dcfe~ldants-one, a 
nonrpsident, and tlic otlicr, a resident of thc State of North Cnroliria- 
in an action to recover damagcs allcged to have been c a n s ~ d  by their 
joint tort, was fraudulent and for tlie solc and only pulpose of prevent- 
ing a remoral of the action from the State Court to  thc3 Federal Court, 
by tlie ~~onrcs ident  defendant. 
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I n  Wilson v. Republic I ron  and Steel Co., 257 U. S., 9 2 ;  66 L. Ed., 
144, Mr. Justice Van Devanter, writing for the Court, reviews the 
authorities and says: "A civil case, at  law or in equity, presenting a 
controversy between citizens of different states, and involving the requi- 
site jurisdictional amount, is one which may be removed from a State 
Court into the District Court of the United States by the defendant, if 
not a resident of the State in which ,the case is brought; and this right 
of removal cannot be defeated by a fraudulent joinder of a resident 
defendant, having no real connection with the con&oversy. I f  in such a 
case, a resident defendant is joinded, the joinder, although fair upon 
its face, may be shown by a petition for removal to be only a sham 
or fraudulent device to prevent a removal; but the showing must consist 
of a statement of facts rightly leading to that conclusion, apart from the 
pleader's deductions. The petition must be verified, and the statements 
must be taken by the State Court as true. I f  a removal is effected, the 
plaintiff may, by a motion to remand, plea or answer, take issue with 
the statements in the petition. I f  he does, the issues so arising must be 
heard and determined by the District Court, and at the hearing, the 
petitioner defendant must take and carry the burden of proof, he being 
the actor in the removal proceeding. But if the plaintiff does not take 
issue with what is stated in the petition, he must be taken as assenting 
to its truth, and the petitioning defendant need not produce any proof 
to sustain it." 

The decisions of this Court, upon this question, are in entire accord 
with this clear and succinct statement of the law approved by the 
Supreme Court of the United States. I n  Rea v. Nirror, 158 S. C., 28, 
Justice IIoke, writing for this Court, states the law as follows: "Where 
the petition for removal, properly ~erified, and accompanied by proper 
and sufficient bond, has been filed in the State Court, and the same 
contains allegations of fraudulent joinder, together with full and direct 
statement of the facts and circumstances of the transaction, sufficient, if 
true, to demonstrate that there has been a fraudulent jdinder of the 
resident defendant, in such case the order for removal should be made, 
and the jurisdiction of the State Court is at an end. I f  the plaintiff 
desires to challenge the truth of these averments, he must do so on motion 
to remand or other proper procedure in the Federal Court. That court, 
being charged with the duty of exercising jurisdiction in such case, must 
have the power to consider and determine the facts upon which the 
jurisdiction rests." This statement of the lam has been often cited and 
approved in  opinions filed in this Court. Herrick v. R.  R., 158 N. C., 
307; Smith v. Quarries Co., 164 N. C., 338; Cogdill v. Clayton, 170 
N. C., 526; Hollifield v. Telephone Co., 172 X. C., 714; Fore v. Tanning 
Co., 175 N. C., 583; Stevens v. Lumber Co., 186 N. C., 749. 
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I n  Cogdill v. Clayton,  170 X. C., 526, Justice Allen,  with his usual 
clearness, states the  rules deducible from the decisions of this Court 
and of the Supreme Court of the United States, relatire to petitions for  
removal of actions pending in  State Courts to Federal Courts. 

Defendant contends that  its petition contains "a full  and direct state- 
ment of the facts and circumstances surrounding the death of plaintiff's 
intestate, sufficicnt, if true, to demonstrate that  tho joinder, with it, of 
the resident defendant r a s  fraudulent and with a fraudulent purpose." 
This contention is controverted by plaintiff, who insists that  the petition 
does no more tlian deny the allegations of the complaint, upon which 
liability of the resident defendant depends. I t  has  been held that  
"Xerely to  traverse the allegations upon n hich the liability of a resident 
defendant is rested, or  to apply the epithet, 'fraudulent,' to the  joinder, 
d l  not suffice. The showing must be such as compels the conclusior~ 
that  the joinder is without right and made in  bad faith." R. R. 2;. 

Cockrill ,  232 C. S., 146, cited and approved in Cogdill v. Clay ton ,  170 
N .  C., p. 528. 

I f  i t  be true, as  alleged in the petition, that  plaintiff's intestate was 
an  employee of defendant, Blackwood Lumber Company, but, at the 
time he received his  fatal  injuries, without orders or instructions, had 
gone over voluntarily on the landing upon the side of the mountain 
and attempted to roll three logs down the side of th'e mountain, and 
was injured by the logs rolling eyer h i m ;  that  defendant, Devereux 
Hamilton, although a foreman of the petitioner defendant, had not 
employed said intestate, mas not prescnt a t  the time he  mas injured, 
had nothing to do with the accident, and no connection, directly o r  
indirectly, with the injury, and did not know that  said intestate was 
attempting or about t~ attempt to roll the logs down the mountain side, 
these facts a re  sufficient to demonstrate that  the  joinder of the defend- 
ant  Der-ercux Hamilton with the defendant Rlacktvood Lumber Com- 
pany was fraudulent and with a fraudulent purpose, a5 alleged. The  
acts of negligence alleged in  the complaint as the basis of plaintiff's 
cause of action are failures to perform the duties which the  law imposes 
upon an  employer to an  employee. I f  this relation did not exist between 
plaintiff's intestate and defendant Devereux Hamilton who, for the  
purpose of this motion, r a s  not present a t  the t ime of the in jury  and 
did not know that  the defendant had placed or was about to place him- 
self in a position of danger, we are unable to see upon what principle 
of law he would be liable for the result of the attempt to remove the 
logs by plaintiff's intestate. I f  he is  not liable for the death of plain- 
tiff's intestate, the only effect of joining him as a deferdant is to pre- 
vent a removal of the cause by the nonresident defendant. This must 
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be the purpose of joining him, and i t  is therefore a fraudulent purpose, 
as  alleged in  the  petition. 

I t  is  further alleged in  the petition that  prior to the institution of 
this action plaintiff had begun a n  action against the defendant Black- 
wood Lumber Company and one E. J. Bryson, a resident of the State 
of North Carolina. This  action had been removed, upon the petition 
of Blackwood Lumber Company, from the Superior Court of Cherokee 
County to the District Court of the United States for the Western Dis- 
trict of North Carolina, upon the ground that  the joinder of the resi- 
dent defendant, Bryson, with the nonresident defendant, Blackwood 
Lumber Company, was fraudulent. Plaintiff took a voluntary nonsuit 
in said action after same had been removed to the District Court, and 
a t  once began this action upon the identical allegations as those set out 
i n  his  complaint in the former action, except tha t  defendant Devereux 
Hamilton was joined as a defendant instead of E. J. Bryson. This  is a 
circumstance which defendant contends is evidence of the fraudulent 
purpose of the plaintiff, as alleged in the petition. While not sufficient 
in itself to establish the fraudulent purpose, as alleged, it is a fact to be 
considered, together with all the other facts and circumstances set out 
in the petition tending to show the t ru th  of the general allegation of 
fraudulent joinder of a resident with a nonresident defendant for the 
purpose of preventing a removal by the nonresident defendant. South- 
ern. R. R. Co. v. ~l f i l ler ,  217 U. s., 209; 54 L. Ed., 732. 

There mas no error in the order from which the plaintiff appeals, 
and the same is 

Affirmed. 

BETTIE WILSON v. GEORGE WILSON. 

(Filed 24 January, 1925.) 

Descent and Distribution-Statutes-Illegitimate Children-Widow. 
Where the onaer of lands dies without lineal or collateral heirs, leaving 

a widow, the illegitimate son of his mother, born before her marriage vdth 
his father and being thus of the half blood, may not claim the estate from 
his father by descent, and the widow takes under the provisions of C. S., 
1654, Rule 8. 

APPEAL by defendant from judgment rendered by Devin, J., at  J u n e  
Term, 1924, of MECI\-LENBURG. 

Defendant demurs to the complaint ore fenus and thereby admits the 
facts to be as alleged therein. 

Plaintiff, Bettie Wilson, is the widow of W. B. Wilson, who died, 
intestate, in June,  1921. ?(To children were born of said marriage. 
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W. B. Wilson was the only child of Jane Wilson and of her husband, 
Lafayette Wilson. H e  was never married, except to plaintiff. H e  left 
no lineal descendant, or collateral relation, who can claim as his heir, 
u~ilcss defendant, George Wilson, who is the illegitimate son of his 
mother, Jane  Wilson, born before her marriage to his father, Lafayette 
Wilson, can claim as his heir. Both Jane and her husband, Lafayette 
Wilson, were negroes, of the vbole blood. George Wilson, son of Jane  
Wilson, is a mulatto. 

At his death W. B. Wilson was seized in fee and in possession of a 
lot of land in the city of Charlotte, N. C., and of an undivided one-half 
interest in a lot of larid in Nen ton, S. C., both lots being fully described 
:n  the complaint. 

Plaintiff, Bettie JVilson, contends that TV. B. Wilscn, her husband, 
eft 110 one who can claim as his heir; that she, as his wiclow, is deemed 

his heir, under C. S., 1654, Rule 8, and that she is therefore the owner 
and entitled to the possession of the land desvribed in the complaint, of 
nhich TV. B. Wilson died seized in fee, and prays that the adverse claim 
of defendant be adjudged and decreed a cloud upon h1.r title to the 
said land. 

Defendant George Wilson contends that, upon the facts alleged in the 
complaint and admitted by his demurrer, he is the sole heir of W. B. 
Wilson, deceased, and is therefore the owner of said land, and prays that 
lie be so declared. 

From judgment sustaining the contention of plaintiff defendant ap- 
pealed. The only assignment of error is based upon def tdant ' s  excep- 
tion to tho judgment. 

Tlzaddeus A .  i1da.m~ for plaintiff. 
Jones, Willianzs d? Jones, and Clarkson & Taliaferro for defendant. 

CONNOR, J. Jane Wilson, at her death, left surviving two sons-one 
born out of wedlock, before her marriage, and therefore illegitimate; the 
other, born after and during her marriage to Lafayette Wilson, and 
therefore legitimate. Jane JVilson and her husband, Lafayette Wilson, 
were both negroes. George Wilson, the illegitimate son O F  Jane Wilson, 
is a mulatto. I t  is admitted that Lafayette Wilson, h~!jl)a~ld of Jane, 
was the father of W. B. Wilson. E e  is dead, leaving a widow, but no 
lineal descendant, or collateral relation, who can claim as his heir, 
miless the defendant, the illegitimate son of his mother-his half- 
hrother-is such collateral relation and can claim as his heir. Other- 
wise, plaintiff, his widow, shall be deemed his heir. C. s., 1654, Rule. 8. 

The only question presented by this appeal is vhether an illegitimate 
child is a collateral relation of, and capable of inheriting from, a legiti- 
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mate child of the same mother, under C. S., 1654, Rule 5. The answer 
to this question must be negative, and the judgment below affirmed, 
unless there mas some statute in  force in  North Carolina, at  the death 
of the legitimate child, under the provisions of which an  illegitimate 
child can inherit from a legitimate child of the same mother. "At com- 
mon law, there i s  no collateral descent to or from a bastard." Flintham 
v. Holder, 16 N.  C., 345. 

I n  this case it was held that, by virtue of the act of 1799, chapter 522, 
which is set out in  the opinion, "Where there are  children of the same 
mother, some born in wedlock and some illegitimate, the former class 
may inherit from the latter, and the  latter may inherit from each other, 
but the latter cannot inherit from the former." The act of 1799, chap- 
ter 522, as amended, is brought forward in the Consolidated Statutes as 
rule 9 and rule 10 of section 1654, chapter 29, entitled ('Descents." 
Judge Rufin, construing this act, and discussing the reasons for its 
enactment, says: "It is manifest that  the moral and political considera- 
tion which excluded bastards from the succession to the mother, where 
there is legitimate issue, have no force to exclude the legitimate from 
the succession to a bastard brother. They powerfully apply, indeed, 
when a bastard shall claim to succeed to a legitimate brother. Accord- - 
ingly, we find nothing of the sort in the act. There is no provision for 
a descent from a legitimate to a bastard." 

Under this act, the inheritance of a mother descended to her illegiti- 
mate children only when she left no children born in lawful wedlock. 
I f  there were both legitimate and illegitimate children, only the former 
inherited from the mother. The latter were excluded. The reason for this 
provision, as stated by Judge Rufin, was as follows: "To encourage the 
marriage, and prudent marriage, of the mother, and thereby promote 
the real good of the illegitimate issue themselves, the statute holds out 
the inducement to a husband that  his children shall succeed to the whole 
of their mother's estate, i n  exclusion of others." The General Assembly 
of a later day evidently did not think this a sufficient reason for the 
exclusion of the unfortunate children of a nameless father, who, in addi- 
tion to bearing through life the burden of a social stigma, for which 
they were not responsible, were deprived by the lam of a share in their 
mother's property if she left surviving legitimate children. Chapter 71, 
Laws 1913, provides that  "every illegitimate child of the mother, and the 
descendants of such child, deceased, shall be considered an  heir." Thus 
the law now makes no discrimination between legitimate and illegiti- 
mate children with respect to the inheritance from their mother, except 
that  the illegitimate child or children shall not be capable of inheriting 
of such mother any land or interest therein which was conveyed or 
devised to such mother by the father of the legitimate child or children; 
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and except, further, that  such illegitimate child or descendant shall not 
be allowed to claim, as representing such mother, any part  of the estate 
of her kindred, either lineal or collateral. 

Chapter 71, Laws 1913, now rule 9, C. S., 1654, does not apply, how- 
ever, to this case, for  here the inheritance is not claimed from the 
mother. Rule 9 provides only for descents from a mother who leaves 
surviving an  illegitimate child or descendants of such child. Such a 
child is  an  heir of tlie mother, without regard to whether she leaves or 
does not leave a legitimate child. 

Rule 10, C. S., 16.34, relates only to descents from il1,~gitimate chil- 
dren. I t s  provisions are  identical with those of the act of 1799, chapter 
522, i n  this respect. I t  expressly provides that  '(Illegitimate children 
shall he considered legitimate as between themselves and their repre- 
sentatives. I n  case of the death of any such child, or his  issue, without 
leaving issue, his estate shall descend to such person as would inherit 
if all such children had been born in  ~vedlock." The  rule does not apply 
to descents from a legitimate child, and the lam in  this State, with 
respect to such descents, is the same now as it was when the opinion in 
F l i n t h a m  v. Holder,  supra, was drlivered a t  December Term, 1829. I t  
TI-as then held to be the law that  '(bastards can never inllerit but from 
the mother and from each other." Thus  the law rcmains. 

Defendant cites and relies upon tlle opinion in Univers i t y  2).  i l lark- 
h a m ,  174 N .  C., 338, to sustain his contention that  under rule 10 ho 
can claim as heir of his legitimate brother. Jus t i ce  ITTalJzer, discussing 
this rule, says: "I t  will be seen from a literal recital of the statute that  
illegitiinatcs are deemed, i n  lam, legitimate as betwecn themselves and 
their representatives, and their estates descend accordingly-that is, as 
if they had been born in wedlock. There is nothing dubious about thls 
part  of the statute, but, on the  contrary, its language is  plain, direct 
and perfectly intelligible. T h e  statute, therefore, further provides tha t  
vlierc there are legitimate and illegitimate children of the Pame mother, 
and one of them, whether of one class or tlie other, shall die without 
learing issue, or if, having issue, one or more of such i swe  should die 
TI-ithout leaving issue, the descent will be the same as if all of the chil- 
dren had been legitimate, or born in lawful wedlock." Rule 10  clearly 
applies to descents from illegitimates only. T h e  learned justice had this 
in mind, for  he  cites, with approval, Srm'nqton v. Als ton ,  Taylor's Law 
: ~ n d  Equity, 11. 310; F l i n t h a m  v. l l o l d e r ,  16 K. C., 345, and McBr?yde 
7%. Patterson,  78 N.  C., 412. I t  is held that  a legitimate child may, by 
virtue of this statute, inherit from an  illegitimate brother or sister. 
This Court has held, both expressly and by implication, that  the  con- 
verse of the proposition is not the law. 
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Defendant, i l legitimate son of J a n e  Wilson, mother  of W. B. Wilson, 
her  legi t imate son, is  not  a collateral relation of TV. B. Wilson, capable 
of inheri t ing f r o m  him. W. B. Wilson left no one who can  claim as  
his  heir,  a n d  therefore plaintiff, h i s  widow, is  deemed, i n  law, h i s  heir ,  
a n d  a s  such inheri ts  his  estate. T h e  judgment is  

Affirmed. 

W. 0. CRISP v. HANOVER THREAD MILLS, INC. 

(Filed 24 January, 1925.) 

1. Employer and  Employee-Master and  S e r v a n t N e g l i g e n c e - S a f e  Place 
t o  Work-Sufficient Help-Vice Principal. 

The principle requiring an employer to furnish his employee a reason- 
ably safe place in which to perform his duties, under the circumstances 
thereof, applies also, in like manner, to his furnishing him reasonable help 
for his safety under conditions reasonably requiring it, and, this duty not 
being delegable, he is answerable in damages for an injury negligently 
caused to an employee by the acts of his vice principal in the failure to 
perform this duty. 

2. Same-Evidence-XonsuitQuestions for  Jury.  
Evidence in this case tending to show that  an employee a t  a yarn mill 

was injured or ruptured by being required by his boss, representing his 
employer, to work with insufficient help after he had notified him thereof, 
and who had failed to supply the help reasonably necessary, is  held 
suficient to take the issue to the jury, and deny a motion a s  of nonsuit 
thereon. 

3. Same--Assumption of Risks-Burden of Proof. 
In  order to defeat recovery in an action of an employee to recover dam- 

ages for an injury caused by his continuing to work after he had knowl- 
edge of the danger therein, under the doctrine of assumption of risks, i t  
must be made to appear that  he continued to work under the circum- 
stances when a man of reasonable prudence would not have done so, with 
the burden of this issue on defendant. 

APPEAL by  defendant f r o m  JfcElroy, J., a n d  a jury,  a t  S p r i n g  T e r m ,  
1924, of CLAY. 

Anderson & Gray and R. L. Phillips for plaintiff 
Xerrimon, Adams & Johnston for defendant. 

CLARKSON, J. The only question involved is whether, on all t h e  
evidence, taken, as i n  a case of nonsuit,  most favorable  to  plaintiff, t h e  
court  below should have  gran ted  a nonsuit a t  the close of plaintiff's 
eridence and  at t h e  close of all the evidence. 
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The  plaintiff's contention was that  the defendant furnished and re- 
quired him to use a box for the  purpose of carrying out spools from the  
thread machine which was too cumbrous and heavy for one nlan to l if t  
and carry, and negligently failed to furnish h im with a htllper to do the 
work; that  defendant knew the situation, and plaintiff informed the 
defendant's boss, Mr.  Lyda, after he  started carrying out the big box, 
that  they were putting too much on him. H e  was ruptured and seri- 
ously injured ill-doing the work. When he  first went to work they were 
emptying the spools in small boxes, 10 or 12 inches high. Tha t  after 
he had worked some time, Mr.  Lyda, the b o ~ s  of the mill, put  him to  
carrying a box which was about 6 feet long and about 1 ' 2  or 14  inches 
a t  tlie top and weighed 75 or 100 pounds. H e  got ruptured lifting tha t  
box. ~11; evidence showed tha t  there was no danger of hur t  when t v o  - 
men were carrying the box. Plaintiff complained to tho boss regarding 
this work. When he  first went to work he was ~neasu r i~ ig  u p  yarn. H e  
worked there some three or four months, and was 1att.r required to 
remove the box. T h e  box before mentioned was placed under the ma- 
chinery, a i d  operatives would drop empty spools in i t  \<hen they had 
finished with them, and he  was required to replace these empty spools 
i n  a bin made for that  purpose. 

"I had carried these boxes eight or  ten nights. A11 except Mr. Allman 
helped me one or two nights. Therc were four or five boxes, and I 
carried then1 out once a night. I made four or fire t r i?s  every night 
with these boxes tha t  were just alike." 

The record discloses no assignments of error a s  to the competency of 
the evidence in  tlie court below. T h e  charge of the court below is not 
in the record. 

The  only issues submitted to the jury, and the answer,g thereto, mere 
as follo~vs: 

"1. Was the plaintiff injured by the negligence of t h t  defendant, as 
alleged in the complaint ? Answer : 'Yes.' 

"2. Wha t  damage, if any, i s  plaintiff entitled to recover of defcnd- 
ant  ? iinswcr : '$1,000.' " 

There are  no exceptions to these issues, and no issuw tendered by 
tlef endant. 

Judge M.  8. Justice, long years a Superior Court judge, a man of 
unusual common sense, i n  Pigford v. R. R., 160 N. C., p: 96, charged 
the jury as follows: "Plaintiff suffered a rupture, which was pro- 
gressive in its nature, and resulted in serious and permanent injury. 
After he was first hurt ,  Spradlin furnished the help asked for, and he  
then performed the  work assigned to him. Three issues were sub- 
mitted to the jury as to negligence, contributory negligmce, and dam- 
ages. There was nothing said in the answer, nor was there any issue, 
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as to assumption of risk. The court charged the jury as to the duty 
of defendant to provide for its employees reasonably safe means and 
s s c i e n t  help to perform his work, and that if it failed in this duty- 
the special act of negligence being the failure in furnishing necessary 
or adequate help--and this was the proximate cause of plaintiff's injury, 
they would answer the first issue 'Yes'; and that if plaintiff undertook 
to do the work, after Spradlin had failed, upon proper application, to 
give him help, and that a man of ordinary prudence would not have 
undertaken the performance of the task under the circumstances, or if 
plaintiff did not exercise ordinary care in the manner of doing the 
work, and either act of carelessness proximately caused the injury, they 
would answer the second issue 'Yes,' the burden as to the first issue 
being upon the plaintiff, and as to the second, upon the defendant. 
There was a verdict for plaintiff, and defendant appealed from the judg- 
ment thereon." 

Justice Walker, in a well considered opinion in that case says: "The 
duty of defendant to supply help su5cient for the safe performance of 
the work allotted to the plaintiff is not questioned by the appellant, but 
it is contended that Ef it failed to do so, the plaintiff was guilty of such 
negligence in going on with the work, after the refusal to comply with 
his request, as bars his recovery, it being an act of contributory negligence 
on his part, which was the proximate cause of the injury to him. We 
cannot assent to this proposition, except in 'a  qualified sense. The doc- 
trine of assumption of risk is dependent upon the servant's knowledge of 
the dangers incident to his employment and the ordinary risks he is 
presumed to know. But extraordinary risks, created by the master's 
negligence, if he knows of them, will not defeat a recovery, should he 
remain in the service, unless the danger to which he is exposed thereby 
is so obvious and imminent that the servant cannot help seeing and 
undergtanding it fully, if he uses due care and precaution, and he fails, 
under the circumstances, to exercise that degree of care for his own 
safety which is characteristic of the ordinarily prudent man. 26 Cyc., 
1196-1203. We consider the rule to have been settled by this Court in 
Pressly v. Yam Mills, 138 N. C., 410, and subsequent decisions approv- 
ing it. . . ." (p. 101). I t  is as much the duty of the master to 
exercise care in providing the servant with reasonably safe means and 
methods of work, such as proper assistance for performing his task, 
as,it is to furnish him a safe place and proper tools and appliances. 
The one is just as much a primary, absolute, and nondelegable duty 
as the other. When he entrusts the control of his hands to another, he 
thereby appoints him in his own place, and is responsible for the 
proper exercise of the delegated authority, and liable for any abuse of 
it to the same extent as if he had been p&onally present and acting in 
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that behalf himself. This principle is well settled. Sh(zw v.  Mfg .  Co., 
146 N.  C., 239; Tanner v .  Lumber Co., 140 N .  C., 475; Mason v .  
Nachine Works,  28 Fed. Rep., 228 ; R. R. v. Herberf ,  116 U.  S., 642 ; 
Shives v.  Cotton. Mills, 151 N.  C., 290; Pritchett v .  R. R., 157 N. C., 
88; Holton, v.  Lumber C'o., 152 N .  C., 68." Hines v. R. R., 185 N. C., 72. 

I n  Tul l  v .  Kansas Ci ty  So. R. Co. (Mo.), 216 S. W., p. 572, a case 
similar to the case at  bar, the Court said: "It is not enough that plain- 
tiff has reason to believe that there mas an insufficient number of men 
to do the work, and that his strength was not equal to the task. For 
if the danger or risk of doing the work was not such as to threaten 
immediate injury, and plaintiff by reason of the order of his foreman 
was led to believe that he could carry his part of the load by the use 
of care and caution, and he proceeded to do the work mith the exercise 
of such care, he is not barred from recovery from the master for the 
injury received." 

This Court, in illedford v.  sp inning Co., 188 N .  C., p. 127, said: 
"It is true that, when the master's negligence is the proximate cause of 
the servant's injury, the injured servant shall not be barred of recovery 
by the mere fact that he works on in the presence of a known defect, 
even though he may be aware to some extent of the in~wased  danger; 
but if the danger is obvious and so imminent that no man of ordinary 
prudence, acting with such prudence, would incur the risk which the 
conditions disclose, the servant's knowledge of such hazard would be 
treated as falling within the class of ordinary risks generally assumed 
by him in the prosecution of his work. This principlc,, clearly stated 
in Hicks v.  illfg. Co., 139 N .  C., 319, 327, has been approred in several 
subsequent decisions. Jones v.  Taylor,  179 N.  C., 293; Howard v.  
Wright,  173 N .  C., 339; Wright  v. Thompson, 171 N. C., 88; Deligny 
v. Furniture Co., 170 N .  C., 189, 203; Pressly v.  Y a r n  Mills, 138 N .  C., 
410. Whether the danger of putting the belt in the pulley when the 
machinery was in motion was so obvious that a man of ordinary 
prudepce would not have gone on with the work, was a question for the 
jury to determine upon all the evidence. Pigford v.  R. R , 160 N. C., 93 ; 
Tate  v.  Mirror Co., 165 N .  C., 273." 

The presumption of law from the record is that the court below 
charged the law corr6ctly bearing on the evidence as tel~tified to by the 
witnesses on the trial. Indemnity Co. v.  Tanning Co., 187 N .  C., 196; 
I n  re Westfeldt, 188 N. C., 705. 

We think the evidence was sufficient to be submitted to the jury. I n  
law there is 

No error. 
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STATE v. R. P. ROBERTS. 

(Filed 24 January, 1925.) 

1. Criminrtl Law-False P r e t ~ E v i d e n c ~ u e s t i o t w  for Jury-Non- 
suit. 

Where there is evidence under a criminal indictment that the defend- 
ant knowingly and falsely misrepresented that he owned a certain tract 
of land of value by reason of its having on it a mill shoal, and that 
he had included it within the description of certain tracts he had mort- 
gaged to the prosecuting witness to secure a loan, and that acting thereon 
and induced thereby the prosecuting witness had loaned the money, and 
that the lands included in the mortgage were grossly inadequate to 
secure the loan resulting in a loss to the prosecuting witness, an illiterate 
man, who could not read and understand his deed, or know that the 
mill shoal tract had not been included in the description, i t  is suficient to 
sustain a verdict of conviction. C. S., 4643. 

2. Sam-Burden of Proof. 
Upon a criminal indictment for obtaining a thing for value by false 

pretense, the plea of not guilty places the burden of proof on the State 
to establish defendant's guilt beyond a reasonable doubt. C. S., 4277. 

3. Criminal Law-False Pretense--Collection of DebGAppeal and Error. 
I t  appearing upon the trial of the criminal offense of obtaining goods 

under false pretense, that the jury have found the defendant guilty upon 
competent evidence : Held, the defendant's objection that the prosecuting 
witness was attempting to collect a debt by criminal process cannot be 
sustained on appeal. 

APPEAL by defendant f rom Ray, J., and a jury, a t  August Term, 
1924, of CHEROKEE. 

T h e  substance of the contentions are  as  follows: T h e  defendant, 
Roberts, represented to the  prosecuting witness, A. M. Garrett,  who 
could not read and write, that  he  owned two pieces of land situated in  
Beaver D a m  Township, Cherokee County. Upon one of these tracts the 
defendant a t  the time of the  treaty represented to Garrett that  there 
was a mill shoal. The  intent with which these representations were 
made to Garret t  was to obtain from him a loan of $200, to be secured 
by a trust  deed upon the  two tracts, one of which had the  mill shoal 
on it. T h e  inducement to Garret t  to lend the money was the  enhanced 
value of the mill shoal tract by reason of its having this shoal upon it. 
Garrett did lend the money to the  defendant i n  consequence of these 
representations, and defendant delivered to h im a trust deed upon two 
tracts of land to secure payment of the $BOO borrowed, but one of these 
tracts was not the one which h e  represented to Garrett he  owned and 
upon which was the mill shoal. This  mill shoal tract he did not own. 
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Garrett, being illiterate, did not discover that the defendaat had worked 
this wrong upon him until about a year after the trust deed was 
delivered to him. The two tracts of land contained in the trust deed 
were of very small value, not sufficient to repay Garrett the money 
advanced. The defendant paid the amount down from $200 to $120. 
The tract of land which the defendant represented he cwned and the 
mill shoal was on, belonged to some other person, and at  the time the 
representation was made, he did not own the same. The defendant 
denied any false representation, but claimed that it was a simple trans- 
action in  which he borrowed $200 from the prosecuting witness upon 
the two tracts of land conveyed in the trust deed; that he made no 
representation of any sort in  regard to the mill shoal being upon the 
place, and that he paid the amount down to $120, and would have paid 
the rest in the course of time-but the trust deed had run without 
this payment for nearly four years. 

The prosecuting witness, A. M. Garrett, testified in par t :  
"I know the defendant, R. P. Roberts. I let him have $200. H e  

was to make me a deed of trust against two pieces of land. He  brought 
me a deed of trust purporting to be on these two tracts of land. I 
cannot read. H e  told me the tracts of land before he chew the deeds 
of trust. I know the tracts of land I was to get the deed of trust on. 
I delivered him $100 when he brought the deed of trust and $100 later. 
The deed of trust he delivered did not cover the tract of land he told me 
it did. I know part of the land this deed of trust is given on. There 
is tno tracts in the deed of trust. I know the one he represented to be 
-10 acres. I know the tract on the deed of trust he delivered, the 40 
acres, it is worth $10 or $15. I t  is on the side of a laurel mountain. 
I kno~v \%here the other tract lies but I don't know t h ~  bounds of it. 
The second tract is just a small place, not an acre of it. He represented 
a mill shoal on the tract he was to give the deed of trust on. 

"Q. I s  there any mill shoal on the two tracts covered by this deed 
of trust ? Answer : '30, sir.' 

"This was about four years ago this October. I t  mas in this county. 
This is the deed of trust and note he delirered to mc to secure the 
$200. I had i t  read over to me since." 

There was a verdict of guilty. Defclldant excepted to the judgment 
pronounced, assigned numerous errors and appealed to the Supreme 
Court. 

Attorney-General H a n n i n g  and Assistant Attorney-General N a s h  for 
the State. 

U o o d y  & N o o d y  for defendant. 
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CLARKSON, J. The defendant moved for judgment of nonsuit a t  the 
close of the State's evidence and at  the close of all the evidence. C. S., 
4643. We think the motion was properly overruled. 

I n  S. v. Phifer, 65 N. C., p. 325, Reade, J., said: "We state the rule 
to be, that a false representation of a subsisting fact, calculated to 
deceive, and which does deceive, and is intended to deceive, whether 
the representation be in writing or in  words, or in acts, by which one 
man obtains value from another, without compensation is a false pre- 
tense, indictable under our statute. But this must not be understood to 
extend to the mere 'tricks of trade,' as they are familiarly called, by 
which a man puffs his wares and deceives no o n e a s ,  this is an excellent 
piece of cloth; or, this is the best horse in the world. Against such 
craft, ordinary prudence is a sufficient safeguard; or if i t  be not, the 
injured party must be left to his civil remedy." C. S., 4277. 

To constitute the crime here charged of false pretense, a mistake, a 
pretense, a false pretense, a mere promise or opinion is not su5cient. 
I t  must be a (1) false representation of a subsisting fact, whether in 
writing or in  words or in acts; (2)  which is calculated to deceive and 
intended to deceive and (3)  which does in fact deceive (4) by which 
one man obtains value from another without com~ensation. 

Judged by this well-settled law, what &re the ;acts.? As an induce- 
ment to obtain the money, defendant represented that he owned two 
tracts of land and on one tract there was a "mill shoal." This "mill 
shoal'' tract was well known to prosecutor and of considerable value, 
and defendant agreed to give a deed in trust on this tract and another. 
The deed in trust on th/e land defendant gave did not cover the "mill 
shoal," and he did not own the tract that the "mill shoal" was on. 
Prosecutor could not read and did not discover this for sometime after 
the transaction. The lie about the subsisting fact was defendant repre  
senting a mill shoal to be on the tract he gave the deed in trust on 
and he' owned that tract; whereas, in fact, he did not own that tract 
and the deed in trust given did not cover the tract with a "mill shoal" 
on it. The land on which the deed in  trust was given was a different 
tract and of little value. 8. v. Munday, 78 N.  C., p. 460; S. v. Carlson, 
171 N.  C., 818; S. v. McFarland, 180 N.  C., 726. 

The court below on the presumption of innocence and reasonable 
doubt, charged the jury: "The defendant, to this bill of indictment, 
pleads not guilty, and says that he is not guilty and swears that he is 
not guilty before you, and the law immediately, upon his plea of not 
guilty, raises a presumption of innocence in his favor, which presump- 
tion remains with him throughout the trial until the State has proven 
to you beyond a reasonable doubt, if i t  does so prove, that he be guilty. 
And the law, to be consistent, will not presume a man to be innocent 
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and then make him offer evidence tha t  he  is not guilty. T h e  law casts 
the burden upon the Sta te  to satisfy you beyond a reasonable doubt 
of his guilt." T h e  court further read C. S., 4277-obtaining property 
by false token and other false pretense, and charged them as follows: 
"Row that  is  the statutory definition, and this bill is drawn in accord- 
ance with this statute. But,  before you can proceed to determine intelli- 
gently in this cause, you will have to have a definition of false pretense, 
which definition is defined to be in an  iiidirtment for obtaining goods 
by false pretense under the statute-now this must be a false representa- 
tion of a subsisting fact, that  is representing a fact existing which does 
not exist. I t  is a lie told and acted and operated upon the other  part^ 
to his hurt ,  and which was in  fact a misrepresentation, and which caused 
him to separate with things of value to his hurt .  There inust be a false 
representation of subsisting fact calculated to deceive the party to which 
i t  is made, and does deceive, whether i t  be in writing, words or acts, 
whereby the defendant obtains something for (of )  value from the other 
without compensation. Now that  could not be clearer, no matter hon 
long I might dilate upon it and talk about it. A false represeritatiori of 
a subsisting fact, calculated to deceire, intended to deceive, and which 
does dcceire, whether i t  be in ~ ~ r i t i n g ,  words or acts, whereby one mall 
obtains value from another without compensation. Now you will keep 
that definition before you when you go to  consider the guilt of this 
defendant." 

The court below gave proper instruction as to the elements comprised 
in tlie offense of false pretense. 

W e  do not think the facts here constitute a mere promise to be 
performed in the future, as  in X. v. Xnott, 121 N. C., p. 814, cited by 
ticfendant, but a false representation of a sl~bsisting fact. 

The  defendant i n  his brief says: " I t  appears to us that  the whole 
record contains a state of facts, plainly shoning that  the prosecuting 
witness had resorted to the criminal side of the docket in o d e r  to  
enforce the collection of a simple debt, and we feel {hat  upon this 
record the defcndant is  entitled to a new trial anti a fail' charge by the 
~ 0 ~ l . t . "  

Tho criminal side of the docket should never be u s ~ d  for the col- 
lfction of a debt. Taking the  defendant's rersion, this may be true, 
tlie prosccutor x i t h  knon~ledge of the wrong waited a long time before 
bringing tlie criminal action, but, on the State's testimclny, which mas 
accepted by the jury, the charge of false pretense was su<;tained and the 
jury believed the State's evidence. 

From a critical examination, we cannot find any error in the excep- 
tions taken to the evidence or to the charge that  TTe can hold for 
prejudicial or reversible error. 

No error. 
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EMMA A. O'QUINN v. EDWARD E. CRANE AND WIFE, FLORENCE E.  
CRANE. 

(Filed 24 January, 1925.) 

UTill-Devis-Pawers-E&tes-Tlllsteeentl+Remaindm. 
A devise to a trustee of testator's estate with direction that the 

trustee shall turn over to the testator's wife a part o r  all thereof, to 
be used by her without let or hindrance, upon her written demand, with 
direction that the receipt shall be a full and complete discharge of the 
trustee's liability, and should any part remain, then to his wife's daughter 
by a former marriage whom he designated as his own daughter in his 
will: Held,  upon the wife's demand in conformance with the terms of 
the will of the entire estate, it was the testator's intent that she should 
have a fee-simple title thereto; the limitation .over to take effect only 
as to such part, if any, as the widow may not have thus acquired. 

APPEAL by defendants from Horton, J., at November Term, 1924, of 
WAKE. 

Controversy submitted upon an agreed case. Material facts: 
On the 12th day of July, 1921, J. L. O'Quinn, late of Wake County, 

State of North Carolina, died leaving surviving him his widow, Emma 
A. O9Quinn, the plaintiff in this controversy. No child was born of the 
marriage between the said Emma A. O'Quinn and the said J. L. 
O'Quinn, but the said Emma A. O'Quinn has one child born of a 
prior marriage, this child being a daughter whose name was Willie 
Myatt (the first husband of the said Emma A. O'Quinn having been 
named Myatt). After the marriage between the said Emma A. O'Quinn 
and the said J. L. O'Quinn and after the said Willie Myatt, daughter 
of the said Emma A. O'Quinn, the plaintiff herein, had reached the 
age of twenty-one, the said Willie Myatt made application under the 
provisions of chapter 57, North Carolina Consolidated Statutes for the 
change of her name to Willie O'Quinn, her application being made to 
the clerk of the Superior Court and reciting that she had resided with 
the said J. L. O'Quinn since the marriage of her mother, and that her 
esteem for the said J. L. O'Quinn was that of a daughter, and that she 
desired to adopt his name; upon which application an order was signed 
changing the name of Willie Myatt to Willie O'Quinn. (See Special 
Proceedings, Book Q, page 59.) Subsequently, the said Willie O'Quinn 
intermarried with E .  I;. Coble, and both are now living, and of said 
marriage there has been born one child, Edward Lee Coble, Jr., who 
is also now living. The will of said J. L. O'Quinn referred to in 
paragraph 2 refers to the said Willie O'Quinn Coble as 'my daughter, 
Willie O'Quinn Coble.' There appears to have been no formal adoption 
of said Willie O'Quinn Coble by the said J. L. O'Quinn other than his 
designation of her in the will as 'my daughter.' The said J. L. O'Quinn 
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also w s  survivei  by three brothers and three sisters of the whole blood 
and three brothers and two sisters of the half blood and by his father. 
The  said J. L. O'Quinn left a last will and testament, which has been 
duly admitted to probate, and i s  recorded in Book of Wills, I, a t  page 
191, i n  the office of the clerk of the  Superior Court of Wake County;  
that no caveat has been filed to the said will, and no contest or litigation 
with respect to the same has been initiated or is pending. 

The  question involved in the controversy is whether or not the plain- 
tiff Emma A. 07Quinn,  upon the facts agreed and stated in the record, 
has a fee-simp10 title to the real estate therein referred to and described. 
The answer to the question raised depends upon the c*onstruction of 
the will of J. Id. O'Quinn, which is sr t  forth fully in tlie record, with 
particular reference to paragraph 2 of item 4 of the will reading 
as follo~vs : "Upon tlle written demand of my said wife, nly trustee shall 
turn over to my  wife ally par t  or all .of my  said estate for her own use 
and benefit without let or hindrance, and tlle receipt of my said wife, 
duly signed by her personally, shall be a full and complete discharge 
to lily said trustee of and for any and all liability or responsibility to 
tlle cstent of the property so turned over to my said wife." And item 

- - 

3 rcading as follo\vs: "Shoultl any part  of my  estate remain in  the 
halids of my trustee a t  the death of lily said wife, then my  trustee shall 
pay over tlle illcome tllerefro~n to Mrs. Willie O'Quinn Coble, for and 
during the term of llcr natural  life." 

T l ~ e  trustee under the will was the Raleigh Sax-ings Bank and Trust  
Co. Plaintiff, under see. 2 of item 4, i n  accordance with the will, made 
written denland on the trustee for all of the estate. I t  duly complied 
uit l i  the written demand and released all the estate to plaintiff, her 
heirs and assigns. The  release deed under the power was regularly 
csccuted on 29 June ,  1982 and recorded. 011 or about 1 October, 1924, 
plaintiff entered into a nr i t ten  a g r c r i n ~ r ~ t  with defendants to convey 
to tliem ill fcc sinlple a part  of the land. Plaintiff tentlered a deed in 
1)r01wr form, ill accorclauce n i t h  tlie contract, but the tlef-ndants rrfused 
to coniply vil l i  their c'or~tract on the ground that  plaintiff could not 
coil\ (7 to them a fee-sinlple title. Th(x court below \\as of the opinion 
that l~ la i l~ t i f f  could comey to clcfer~daiits a fcc-simple title and rendered 
judgment accordingly. l>efel~tl:mts ~scep tcd ,  aisigned error and appealed 
to the Supreme Court. 

J .  ,If. Brough ton for plaintiff .  
A. J .  il'emplefon for d i ' f e~zdan f s .  

C'LARI;S~K, J. The  only question presented for our ,consideration is 
the meaning of the larignage in the section of the will before mentioned, 
"turn o w r  to my wife any part  or all of my estate for her own use 
and benefit without let or hindrance." 
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C. S., 4162 is as follows: "When real estate shall be devised to any 
person, the same shall be held and construed to be a devise in fee 
simple, unless such devise shall, in plain and express words, show, or it 
shall be plainly intended by the will, or some part thereof, that the 
testator intended to convey an estate of less dignity." 

I f  the testator had intended a life estate he could have said so, but, 
on the contrary, he provided, if his wife made the written demand on 
the trustee, all of the estate should be turned over to her for her own 
use and benefit without let or hindrance. The words are not the 
ordinary technical, legal words, as frequently found in wills, but the 
language, we think, broad and comprehensive enough to show a clear 
intent that his wife was the primary and principal object of testator's 
bounty. H e  had no child, but his wife had a daughter that he treated 
as his own. Not only the statute, but the decisions of this Court, con- 
strue a devise to be in fee unless i t  appears otherwise by clear and 
express words. Fellowes v. Durfey, 163 N.  C., 305; Smith v. Creech, 
186 N.  C., 187; Weaver v. Kirby, 186 N. C., 387. 

Following section 2 of item 4 of the will, section 3 is as follows: 
'(Should any part of my estate remain in the hands of my trustee at 
the death of my said wife, then my trustees shall pay over the income 
therefrom to Mrs. Willie O'Quinn Coble, for and during the term of 
her natural life." 

This section by clear inference explains section 2, and indicates 
conclusively that all the estate could be demanded and disposed of 
under section 2, and if all should not be and some remained, how it 
should devolve. 

These two sections are the only ones we consider materially pertinent 
to gather the intention of the testator-the polar star in  the construc- 
tion of the will. We are of the opinion that plaintiff has a fee-simple 
title to the land under the will and can make her contract good. We 
are of the opinion that the judgment of the court below was in all 
respects correct, and it is hereby 

Affirmed. 

MARION MANUFACTURING COMPANY v. BOARD O F  COMMISSIONERS 
O F  McDOWELL COUNTY, COMPOSED OF J. LOGAN LACKEY ET ALS. 

(Filed 24 January, 1925.) 

1. Taxation-StatutaeRernedies-Actions-Procedure. 
Where a,statute prescribes the method fol' the valuation of property 

for taxation, and a remedy for the taxpayers who,desire to contest the 
validity of the assessment thereunder made against his property, he 
must first exhaust the statutory remedy given before he can successfully 
apply to the court for redress. 
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2. Same-State Board of Examiners--Appeal. 
Chapter 12, Laws 1923, provides fur the local assessment of propcrty 

for tasation, among other things constituthg certain State officials the 
State bmwd of assessors to rcccive compl:~ints as  to l~rol?erty tliat has 
been fraudulei~tly or improperly assessed, through the county cominis- 
siuuers constituting the local board, and acting through certain clesign:~tetl 
agencies in c2ertain detail rcsgccts, gives express au t l lo r i t~  to the State 
Board of Esaminers, or any member thereof, "to take such action ant1 do 
suc'h things as  may al)penr ncccssary arid proper to enforce the l~rovirions 
of this act." 

3. Same-Pleadings-Demurrer. 
A taxpayer paid his taxes uncler protest on an aw?ssment of his  

property by the county board of equalization, ch. 12, L a ~ s  of 1023, and 
in his action to recover an alleged cscess he had been required to pay, 
he alleged that the county board acted arbitrarily and nithout evidence 
as  required by sec. 70 of said act, and it  appeared from his complaint 
tliat he had not appealed to the State lioard of Equalization in the manner 
prescribed by the statute: Held ,  :L demurrcr to the c'om~~laint on the 
ground that it  did not state facts sufficient to constitute a cause of action 
was properly sustained. 

4. Same-Public Officers-Mandamus. 
In this action the complaint alleged that upon inquiry made to t h e  

Statc Board of Equalization the plaintiff was informed they were without 
power to proceed to pass upon the assessnlent of the local board: H t l d .  
upon proper application to the State Board and its r~ffusal  to act the 
plaintiff's remedy was by mnndamus to compel them to act in the matter 
under the power conferred by the statute. 

CIVIL ACTION heard  on demurre r  to  t h e  complaint befsre  Webb. J., a t  
J u l y  Term,  1924, of MCDOWELL. 

T h e  action i s :  F i r s t ,  to  compel defendants  as  t h e  local board of  
rcvaluat ion a n d  review t o  reassess defendant 's property on averment  
tha t  same h a s  been a rb i t ra r i ly  and  wrongfully valued to amount  great ly 
i n  excess of i t s  t r u e  value. Second, to  recover t h e  amount  wrongful ly 
collected on such excessive valuation, same having been pa id  u n d e r  
protest. 

O n  mat te r  per t inent  t o  t h e  inquiry,  t h e  complaint alleges: 
"Sec. 3. T h a t  t h e  B o a r d  of Commissioners of McDowell County, 

composed of J. Logan Lackey, Cha i rman,  J o h n  L. W d s o n  a n d  E. E. 
English, were du ly  elected t o  office a n d  duly qualified a n d  a r e  now t h e  
du ly  qualified officers filling said office and  were on 1 X a y ,  1923, and  
since t h a t  date, under  and  by  v i r tue  of t h e  laws of the  S t a t e  of K o r t h  
Carol ina constituted a Board  of Equalizatioll  i n  said county of Mc- 
Dowcll;  t h a t  said county board of commissioners, as  t h e  l aw directs, 
did i n  Apr i l  i n  t h e  year  1923, du ly  appoint  a n d  elect 1'. W. Wilson a s  
county supervisor of taxes, and  did du ly  appoint  t a x  assessors i n  every 
township i n  NcDowell  County,  N o r t h  Carol ina,  and among others, 
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appointed W. M. Goodson as tax assessor or lister for Marion Township; 
that in the year 1923, it was the duty of T. W. Wilson and W. M. 
Goodson to revalue all the real estate in McDowell County, in Marion 
Township, at  its true value; that in derogation of this duty, said super- 
visor and tax lister, or assessor, valued all of the individual real estate 
in Marion Township-in fact, throughout the county of McDowell-at 
sixty per cent (60%) of its true value and the valuation of sixty per 
cent was placed on the real estate of McDowell County by said super- 
visor, T. W. Wilson, with the consent, approval and ratification of the 
Board of Commissioners of McDowell County, acting as the Board of 
Equalization of said county. 

"Sec. 4. That the said T. W. Wilson and W. M. Goodson, arbitrarily 
and without investigation, placed an assessment on the real property of 
the plaintiff in the sum of $985,779.00 which is greatly in excess of 
its true value, to wit, $496,340.00, and when compared with the aver- 
age valuation of real property of like kind, as the law requires, the 
excess valuation placed on the said property of plaintiff, as aforesaid, 
amounts to $359,438.00." 

Sec. 5. Contains detailed statement tending to show unfair and 
excessive valuation by comparison with the valuation of other property 
in like condition and circumstance. 

"Sec. 6. That plaintiff applied to the said T. W. Wilson and W. M. 
Goodson, officers appointed by the defendant as above set forth, at  the 
time they assessed the real property of plaintiff, for a reduction of 
the assessed value thereof so as to bring such assessment down to its 
true value of said property, to wit, $496,341.00; that said Wilson and 
Goodson thereupon informed plaintiff that they had no way of ascer- 
taining the value of said real estate of plaintiff and that they would 
therefore return or send up the old valuation, or valuation placed 
thereon prior to 1923, during the inflated war time prices and values, 
as the value for 1923, and let the board of equalization fix the value 
of plaintiff's real estqte; that application was duly made according to 
law to the said Board of Equalization of McDowell County to reduce 
the valuation of said real estate as certified to said board by said 
Wilson and Goodson, to its true value; that evidence was produced on 
the hearing before said board of equalization showing the true value of 
said property, and that said defendants, sitting as the board of equaliza- 
tion, did make a reduction in the valuation of said real estate in the 
sum of $130,000.00, but said action of said defendants was entirely 
arbitrary, made without any evidence whatever (except that produced 
by plaintiff, as aforesaid, which was uncontradicted and unquestioned), 
that the defendants arbitrarily refused to equalize the real property of 
plaintiff with other property of like kind and character, stating that 
they had no way of ascertaining the value of the plaintiff's real estate. 
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Qsloller "Sec. 7. That ,  as plaintiff is informed arid believes, the Comini.. ' 

of Revenue, the Attorney-General and the Chairman of the Board of 
the Corporation Commission of the Sta te  of Nor th  Carolina, consti- 
tute the Sta te  Board of Assessment; that  application IT-as made to said 
Sta te  Board of Assessn~ent for relief from the arbitrary, inequitable 
a r d  unjust assessnlent of plaintiff's property, a s  above stated, and the 
plaintiff was informed that  said hoard of assessment h t d  no authority 
in the premises and that  this matter of assessment of real estate of 
plaintiff was entirely in the hands of the board of equrlization, to wit, 
the defendants in McDonell County. 

"Sec. 8. Tha t  plaintiff has paid tho taxes assessed against it  for the 
year 1923, to the sheriff of l\lcl>owell County, but p ~ i d  same undcr 
protest." 

P rays  judgment that  plaintiff's property be reduced from $985,779.00 
to its t rue  valuation alleged to he $496,340.00. And, second, tha t  plain- 
tiff recover of defendants $6,110.45, the amoullt alleged io be wrongfully 
collected by reason of said unlawful assessnlent, same having been paid 
uudcr protest. Defendant deniurs for that  the complaint fails to state 
a cause of action generally and in several specified particulars. Judg- 
ment sustaining demurrer and plaintiff excepted arid appealed. 

M o r g a n  d? R a g l a n ,  H u d q i n s ,  W a t s o n  Le. Tb'ashburn ar;d Frank ( ' a r f e r  
for plaintif f .  

l'less, W i n b o r n e  d? Pless  for defendants .  

HOKE, C. J. I t  is conceded by appellant that  the taxes must be col- - - 

lected i n  accordance with the yaluation and assessment as existent and 
as fixed by the official board, and tha t  unless this can be properly 
corrected, no recovery can be had for the moneyed denand by reason 
of the taxes heretofore paid. G u a n o  Co.  v. X e w  Bert,,, 172 K. C., 11. 
260; Pichens  v. Comrs. ,  112 K. C., p. 690; S f a n l y  v. Board  o f  Supey-  
visors, 121 U .  S. ,  p. 535. 

h d  as to the other relief sought i n  the complaint to compel a re- 
assessment of appellant's property by defendants as the local board of 
equalization, the question is one w r y  largely for the Legislature and in  
this instance is regulated and controlled cl i i~fly by ch. 1 2 ,  Laws of 1023, - 
niaking provision for the assessment of property ii the State for 
purposes of taxation, etc. The  statute referred to, in ~ectionq one and 
two constitutes the Con~missioner of R e x n u e ,  the Attorney-General and 
Chairman of the Corporation Commission, "The State -Board of Assess- 
ment," with all the powers and duties pressribed by t11l2 act. I n  see. 3, 
various duties are  imposed and powers confc~red upon the board, clauses 
3 and 4 of this section bring as follows : 
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"3. To receive complaints as to property liable to taxation that has 
not been assessed or of property that has been fraudulently or improp- 
erly assessed through error or otherwise, and to investigate the same, 
and to take such proceedings and .to make such orders as will correct 
the irregularity complained of, if found to exist. 

"4. The said board or any member thereof may take such action 
and do such things as may appear necessary and proper to enforce 
the provisions of this act." 

Again, in section 70 of the act referred to, '(the boards of commis- 
sioners of the counties of the State are constituted a board of equaliza- 
tion with direction to meet in their respective counties on the second 
Monday in July to revise the tax lists and the valuations reported to 
them, and sit until the revision is complete. They shall have power 
to summon and examine witnesses, shall correct the lists of the list 
takers and assessors as may be right and just, so that the valuation of 
similar property throughout the county shall be as near uniform as 
possible, etc." 

From a consideration of these and other pertinent provisions of the 
law, it is clear, in our, opinion, that the State Board of Assessment 
is given supervisory powers to correct improper assessments on the 
part of the local boards and that on complaint made in apt time and 
on notice duly given and on sufficient and proper proof before this State 
board, plaintiff could have obtained or had full opportunity to obtain 
the relief he now seeks. This being true, the judgment of his Honor sus- 
taining the demurrer must be upheld, for it is the accepted position that 
a taxpayer is not allowed to resort to the courts in cases of this character 
until he has pursued and exhausted the remedies provided before the 
duly constituted administrative boards having such matters in charge. 
Gorham v. Xfg. Co., Current Supreme Court Reporter, U. S., pp. 80, 81. 
First i\rational Bank v.  Weld,  264 U.  S., p. 450; Farncomb v. Denver, 
252 U.  S., p. 7. 

I n  Gorham's case, Associate Justice Sanford states the controlling 
principle as follows: ('We are of opinion that without reference to the 
constitutional questions, the bill was properly dismissed because of the 
failure of the company to avail itself of the administrative remedy 
provided by the statute for the revision and correction of the tax. A 
taxpayer who does not exhaust the remedy provided before an adminis- 
tratire board to secure the correct assessment of a tax cannot be heard 
by a judicial tribunal to assert its invalidity." 

Our State decisions to the extent they have dealt with the subject are 
in full approval of the principle, holding that a taxpayer must not 
only resort to the remedies that the Legislature has established but 
that he must do so at  the time and in the manner that the statutes and 
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proper regulations provide. R. R. v. Comrs., 188 N. C., p. 266; Wolfen- 
den v. Comrs., 152 N. C., p. 83;  Comrs. v. Xurphy ,  107 Pu'. C., p. 36;  
Trade v. Comrs., 71 X. C., p. 81. 

I n  J lurph y's case, supra, Chief Just ice X errimon, delivering the 
opinion said:  "The statutes in respect to revenue and baxation contem- 
plate and intend that  taxes shall he levied and the collection thereof 
proniptly enforced in  the way and by the means and remedies therein 
prescribed, and no action like the present can be employed to enforce 
collection until the statutory remedies shall be exhausted." 

Recurring to the complaint, i t  appears from plaintiff's own aver- 
ments that  he appeared in  apt  t ime before the local board and procured 
a reduction of the assessment to the amount of $130,000.00; that  no 
exception to the action of the local board n a s  made ,it the time, and 
so f a r  as appears, no appeal Tvas taken or asked for, and no formal and 
sufficient application has ever been made to the Sta te  Board to have 
the action of the local board reviewed or corrected, but the present 
suit is instituted to compel the local hoard to take further action on a 
matter they had already considered and p:~ssed upon more than twelve 
months before. True, the conlplaint alleges tha t  "application mu made 
to the Sta te  Board and that  plaintiff was informed that  they were 
TI-ithout power in the premiws." This was evidently ric formal applica- 
tion, but was only by ~ v a y  of inquiry, and if proper application to the 
State Board had been made and refused, the plaintiff's remedy was by 
~tiand:tnius to compel them to act i n  the matter uncler the powers coil- 
ferred by the statute. Board of Educafion u. Conzrs., 150 X. C., p. 116. 

There is  no error presented and the judgment sustaining the demurrc,~ 
is 

Affirmed. 

(Filed 24 January, 1025.) 

High1va~s-Autonlohiles-Spre(11e-Spl Regulations-Cibossingh7blu~licipal Cor- 
porations-Cities and Towns-Ordinances. 

Our statute regulating traffic a t  public crossings applies to the streets 
of a city or tovx, mid requires that a I I C ~ P O I I  operati~g a motor rehicle 
must liare it under control alld opf'ratc it ~ i t h  dutb regard to traffic 
and to the snfcty of the ])ul)lic, and cross the illter~ecting street at a 
spccd not e ~ c ~ c d i n g  ten miles an hour; and a to13:n ordinance that 
requirrs liinl to come to a full st011 before cross ill,^ ccrtain streets, irre- 
s~~cctir-e of traffic contlitiom a t  the time and place, is in conflict mith the 
statute. C. S.. 2616, 2601. 



N. C.] FALL TERM, 1924. 105 

, ~PPEAL by defendant from Bond, J., at September Term, 1924, of 
VAKCE. 

The defendant was prosecuted for a breach of the following ordinance 
of the city of Henderson: "It shall be the duty of all drivers of auto- 
mobiles, and other vehicles, before entering Garnett Street and Williams 
Street and Chestnut Street, from intersections, to come to a stop and 
get the right of way before entering either Garnett or Williams or 
Chestnut Street.'' Said ordinance was adopted in the year 1921. 

The jury returned this special verdict : '(The defendant, in May, 1924, 
drove a motor driven vehicle along Breckenridge Street to and across 
Chestnut Street, both being residential streets in the city of Henderson, 
N. C., without stopping before entering Chestnut Street. No other 
vehicle was passing the point on either street at said time. Said street 
and crossing are embraced in the ordinance of the city, requiring all 
vehicles on Breckenridge Street at  said crossing to stop before entering 
and crossing Chestnut Street. At said crossing there was a sign, plainly 
painted with the words (Through Street, Stop.' I f  your Honor shall 
be of opinion that defendant is gi%lty upon the foregoing facts, we 
find him guilty, otherwise we find him not guilty." 

The defendant was adjudged to be guilty. From the judgment pro- 
nounced he appealed, assigning error. 

Attorney-General Manning and Assistant Attorney-Genera2 flash for 
the State. 

T .  T .  Hicks & Son, and A. A. Bunn for defendant. 

ADAMS, J. I n  section 2616 (ch. 55) of the Consolidated Statutes is 
the following provision: "Upon approaching a pedestrian who is upon 
the traveled part of any highway, and not upon a sidewalk, and upon 
approaching an intersecting highway or a curve, or a corner in a high- 
way where the operator's view is obstructed, every person operating a 
motor vehicle shall slow down and give a timely signal with his bell, 
horn, or other device for signaling. Upon approaching an  intersecting 
highway, a bridge, dam, sharp curve, or deep descent, and also in  travers- 
ing such intersecting highway, bridge, dam, curve, or descent, a person 
operating a motor vehicle shall have i t  under control and operate it at 
such speed, not to exceed ten miles an  hour, having regard to the traffic 
then on such highway and the safety of the public." Section 2601 (ch. 
55) provides that no governing board of any city or town shall pass 
or have in effect or in force any ordinance contrary to the provisions 
of the chapter containing these sections. 

The words '(intersecting highway" have been construed as applying 
to public streets; also to railroads, although within the corporate limits 
of a city. Xanly v. Abernathy, 167 N. C., 220; Hinton v. R. R., 
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172 N. C.. 587. I t  is evident, then, that  tlie ordinance is invalid if i t  
antagonizes the Sta te  law;  for we have held that  an  ordinance was void 
which purported to reduce the speed of motor vehicles below the maxi- 
mum speed fixed by the General Assembly. S. v. E1reshu.afer, 183 K. C., 
762. 

T o  say that  the ordinance of the city of ILenclerson is a traffic m ~ d  not 
a speed regulation; or, if we declare the ordinance void, that  the city 
cannot regulate or control the use of one-nay streets, or the m o ~ e m e n t  
of vehicles under the direction of police officers, would indicate, n e  
think, a misapprehension of tlie scope and purpose of tl-e statutes nhicli 
we hare  cited. The  ordinance is void only so f a r  as i t  may conflict with 
the State law. T o  what extent a re  the ordinance and the State law 
inconsistent ? 

The  statute pro1 ides tha t  upon approaching an  i n t e r s t d n g  lligllu ily a 
person operating a motor vehicle must have it under control, and that  he 
must operate i t  with due regard to the traffic and the safety of the 
public. Under some conditions he  may travel a t  a rate of slwed not 
ccwdi i ig  ten miles an hour ;  under othw coiiditions the congested 
traffic or the safety of the public may demand, not only a "slow-tlown," 
but a full stop. TVlien h e  has proper notice of circumstmlccs calling 
for a reductioil of speed below the rnaximuin prescriheJ in the statute, 
whether by his o7vn obser~*ation, the nariiing of a police officer, or 
otllcrn-ise, he must strictly conform his conduct to the requirements of 
tlie S ta te  law. H e  is permitted by the State law to enter u p o i ~  and go 
across an intersecting lligl~rvay a t  a speed not exceeding ten miles an 
hour unless due regard to the traffic or to the safety of the public 
requires a r e d ~ c t i o n  of the speed; but tlie ordinance in  question clcpriws 
11iril of tliis right by prescribing an arbitrary rule that  he  shall always 
:uid uiitlcr d l  circuniitanccs stop liii vehicle before entering Garnett, 
TT'illiaiirq, or C'hcstuut Street. T o  this extent the ordinmlce i* incom 
sibtci~t nit11 tlle statute :nid tllercfore not enforcible. L l l t l~oug l~  :a rail- 
road is  a higlinay (1101fo11 [ .  B. R., \ u p r a ) ,  an  anlendnle~~t  of the 
itntutc n n i  ilecc+ary in ortlcr to compel tht. operator of a motor ~ e h i c l t  
to l ) r i i~g  it to n full .top 1)cfore caressing or attr~lul,ting to croq. a 
~a i l roa t i  track. Public. 1,ans 1923, ell. 2;;. 

111 tlic ( l i i ~ ~ ~ \ ~ i o n  of nri ortlinancc n l l i c l~  rcquired the oltc'rator of a 
111otor c a r  to ~ o i n c  to n full stop bcforc crobiing an iiiterqecting ~ t r e e t  
t l ~ c  Sulwcmc ('ourt of l l l i n o i ~  said : "Tlic ortlinancc in question shon s 

on its fncc that  it i.; clearly an ortlinancc lirniiing ant1 regulating thc 
>p(m1 a t  nliicli motor T chicle, may crosi boulc~ artls n ~ t l ~ i l l  the c o ~ ~ t r o l  
of the park con~iilisiiontrs. Tlic ohjcrt :111(1 1)llrpose of cav.s~ng tllc 
wliicle to come to a full stop is to insurc it- procecvling acro5s the 
houlex-ard at a ratc of apcctl 1c.q t l~a l i  6 rni1t.s :III hour. I t  is clear that  
it lias notliing to (lo 71 it11 tllc rcgulntion of traffic, for tlic rc,asoii that the 
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amount or character of traffic on the boulevard is not taken into con- 
sideration. The ordinance requires vehicles to come to a full stop at 
every intersection, regardless of the amount or character of traffic using 
the boulevard at that particular point. Such a regulation would have 
no basis in  reason, where the boulevard passes through a sparsely 
populated section, or where the traffic on the boulevard is unusually 
light. The primary and paramount object in establishing streets and 
highways is for the purpose of public travel, and the public and indi- 
viduals cannot be rightfully deprived of such use. This right to use the 
highways and streets for purposes of travel is not, however, an absolute 
and unqualified one. The right may be limited and controlled by the 
State, or by a municipality under its authority derived from the State, 
in the exercise of its police power, whenever necessary to provide for and 
promote the safety, peace, health, morals, and general welfare of the 
people, and is subject to such reasonable and impartial regulations 
adopted pursuant to this power as are calculated to secure to the 
general public the largest practical benefit from the enjoyment of the 
easement and to provide for their safety while using it." : . . I f  an 
ordinance requiring all motor vehicles to stop b,efore crossing a boule- 
vard at  every point where such boulevard intersects a street is valid as a 
traffic regulation, then an ordinance requiring a motor vehicle to stop 
at every street intersection in the city is a valid traffic regulation. 
Such an ordinance would not regulate traffic. but would tend to con- - 
gest traffic, and would not promote the safety or the welfare of the 
public." Elie v. A d a m  Express Co., 133 N.  E., 243. The ordinance 
was declared void. The authorities are collected and intelligently di& 
cussed in a note appended to Ex parte Daniels, 21 A. L. R., 1186. 

With characteristic frankness the Assistant Attorney-General, who 
argued the case on behalf of the State, expressed the opinion that the 
ordinance is inconsistent with.  the State law and for that reason 
invalid. We concur in his opinion. As we see i t  the ordinance is void 
and the verdict and judgment cannot be upheld. 

Error. 

CENTRAL BANK AND TRUST CO.  ET AL. V. N. M. WYATT ET AL. 

(Filed 24 January, 1925.) 

1. Deeds and (30nveymcercMinee-MLnerale-Exceptions from Deed- 
Fee Simpl-Statntes-Estates. 

A conveyance of land in fee simple with habendum excepting one-half 
of all the mineral which thereafter may be found upon the premises 
which is hereby expressly reserved by the grantors, is held to be an 
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exception from the deed conreying the land, as to the minerals, and the 
mineral rights are descendible to the heirs of the deceasc~d grantor, with- 
out the use of the word heirs. C. S., 991. The distinction betneen an 
exception in the deed to tlle thing granted, and a rewrvation therein, 
discussed by ADAMS, J. 

And, held ,  further,  the exception in tliv deed, being: followed by a 
stipulation that if minerals should he found Upon the lands the parties 
shall incur equal expense in testing the mine and diride the l~rofits, 
creates, ill t11c event stated, a partnership between the grantor and 
grantee, the termination thereof by the death of the grautor not affecting 
the inheritance from him. 

APPEAL by plaintiffs from TVcbb, J., at  August Term, 1924, of 
PAXCEY. 

Tl'atson, IIudyins, Sl'afson cE. F o u t s  for p l a i n t i f s .  
Charles Hutchins for defendants .  

A ~ a a r s ,  J. Tllc controrersy arises upon a proceeding brought beforc 
the clerk for the sale for partition of a mineral interest in land. On 17 
July,  1877, J. W. Higgins and his n i f e  executed and delivered to  
Edward E. Wilson a deed conreying a tract of land containing ahout 
two hundred acres with this habendum: "To have and :o hold . . . 
with the exception of one-half of all the mineral found upon thc 
premises, which is hereby expressly reserl-ed by the parties of the first 
part.'' I t  is admitted that  the plaintiffs 11ax-e succeed2d to whatever 
title J. W. Higgins had in the minerals a t  the timl. of his death 
and that  the defendants claim to have derived their title from him. 
The tr ial  court directed a nonsuit on the ground that  the grantor had 
reserved a one-half mineral interest during tlle term 2f his  life and 
that  the plaintiffs had failed to e s t a b h h  their alleged title. Whether 
this conclusion is correct is  the only question presented for decision. 

I n  1579 the General Assembly modified the principle which obtained 
a t  conlmon law by providing that  a conveyance of real property executed 
after 7 I Iarch ,  1579 should be construed to be a conreyance in fee ~v i th -  
out the use of the ~vord  "heirs," unless i t  appeared froin the language 
of the  instrument that  the grantor meant to conTey an  estate of lcss 
dignity. Public Laws 1879, ch. 148; C. S., 991. Pr ior  to the enactment 
of this statute, i n  order to constitute a reservation in fee i t  was necessary 
that  the reservation he limited to the heirs of the grantor. "But for 
this xvord of limitation (heirs) the estate reserved would have been 
for life only, and upon the death of the vendors their personal represen- 
tatives could set u p  no claim to the trees left standing, because the2 
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were attached to the soil and formed real estate; nor could their heirs, 
because the estate was not one of inheritance." Pearson, J., in Whitted 
v. Smith, 47 N.  C., 36. But in a conveyance executed since the act went 
into effect (7  March, 1879) the word ('heirs" is not necessary to a 
reservation in fee. '(If i t  be contended that the clause was in effect a 
reservation, and that under the strict rule of law an instrument creating 
an easement in fee by way of reservation must contain words of inherit- 
ance, such contention is met and avoided by the provisions of our 
statutes in existence at the time of the conveyance (section 1280, Code 
of 1883; now C. S., sec. 991)) which provides that conveyances are 
held and construed to be in fee unless a contrary intention appears from 
the conveyance." Clark, C. J., in Rufin v. R. R., 151 N.  C., 330. 

There is a distinction, however, between a reservation and an excep- 
tion. Technically, a reservation is a clause in a deed whereby the grantor 
reserves something arising out of the thing granted not then in esse, 
or some new thing created or reserved, issuing or coming out of the 
thing granted and not a part of the thing itself; whereas, by an excep- 
tion the grantor withdraws from the effect of the grant some part of the 
thing itself which is in esse and included under the terms of the grant. 
3 Washburn on Real Prop., 645 ; 2 Devlin on Deeds, sec. 979 ; 4 Kent's 
Corn., 468. The distinction is noted in  some of our decisions. An estate 
to A. in  fee, with a reservation to the grantor for life, represents a 
technical reservation. Jones v. Potter, 89 N.  C., 220; Savage v. Lee, 
90 N. C., 320. I n  Bond v. R. R., 127 N .  C., 125, the deed construed 
on the plaintiff's appeal embraced a tract of land with all the privileges, 
etc., "except the good heart timber suitable for mill timber." I t  was held 
that this language constituted an exception and not a reservation and 
that the timber was not conveyed. 

I n  neither of the deeds construed in these cases did the grantor use 
both the words "reserve" and "except," or "reservation" and "excep- 
tion"; but in the deed under consideration the language is, "with the 
exception of one-half of all the mineral found upon the premises, which 
is hereby reserved by the parties of the first part." Does this clause 
constitute an exception or a reservation? 

"Where the words 'reservation' and 'exception' are used together, 
without evincing any definite knowledge of their technical meaning, t h e  
intention of the parties must' be ascertained from the instrument inter- 
preted in the light of the surrounding circumstances." 18 C. J., 341 (339) 
and cases cited. The "reservation" in  the deed before us is followed 
by a stipulation that if mineral should be found upon the land, the 
grantor and the grantee should incur equal expense in testing and 
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n-orlti~lg t h e  iiiiiie a n d  shoultl di\icle t h e  profits-n cotitract .nit11 ele- 
rile~its of n par tnersh ip  i11 t h e  nl i~ierals .  

1-1~on coiisidcration of t h e  deed n i t h  a v i m  to ascertaining t h e  inten- 
tioil of t h e  part ic i ,  n e  a r e  *atisfietl i t  n a s  their  purpose to  except f rom 
tlie ol)cr:ltioii of tlie c o n v e y a u c ~  one-half of a l l  t h e  mincwd feud u p o ~ i  
tlic laud, aiicl sllould mly mineral  he  discox crcd it shoulcl be mined by 
the gran tor  and  t h e  gralitce aq par tners ;  a ~ l d  f u r t h e r  tlint t h e  terminn-  
tioii of t h c  l )ar t i~crsl l ip  relation by the  dcntll of olic of t h e  partiec 
did  not affect t h e  grantor 's csception of "all t h e  n i i n e r d  up011 t h e  
prcinises." 

I i i  our  o p i l ~ i o n  tlie deetl ~ x c c y t s  ill fee a i d  not f o r  life tllc niillerol 
i ~ i t t w s t .  T h e  j u d g m e ~ ~ t  of iiolisuit is  therefore 

l i e \  e r w l .  

(Filed 24 January, 1925.) 

Schools-Education-County-\vide Organization-Statutes-Taxation. 
The l)rorisioi~s of C. S., 5473, n-it11 regard to counties aclopting a 

co~mtg-\ride plan of organizatioii of public schools. is brought forward 
:tntl c~illargecl under those of see. 7 5 .  ch. 136, Public LUWS of 19'23. and 
nnilcsr neither statute is it  rcqnired that tlic rotcrs of combined districts 
:illljrove the ylali of coilsolitlntiol~ xhen tlic~ tax rate of tach rcrnnii~s the 
same. 

A \ ~ ~ l v  11, by ( l i ~ f ~ i i d a l i t s  f r o m  R(7?y, J . ,  a t  F a l l  Term,  1921, of CLLY. 
( ' i \  i l  action t r ied upon tlic following i w w s  : 
"1. Hait  n county-nidc p l a n   bee^^ legally adopted by  t h e  County 

15o:1rcl of Educa t ion  of Clay  County,  pr ior  to  t h e  p re je i~ ta t ion  of t h e  
p c t ~ t i o ~ i  f o r  a11 c l ~ ~ t i o i l  h y  the  ~ o t c ' r s  of 13rassto~vii Scliool I l is t r ic t  t o  
the c30nnt>- honrtl of ctlucntion f o r  its endorsement and  approva l?  h s . :  
'So. '  

"2. TYns t l icw a n y  valid and  lcgal int1cbtedile.s a p a ~ i n r t  Rrassto~vi1 
School Distr ic t  a t  t h e  t i m e  of the  presentation of said pe t i t ion?  h s . :  
'So. '  

"3. W a s  t h e  school qite v l r c t e d  hg  w i d  ~ o u l ~ t y  board i n  Ogdeii Dis- 
trict i n  accordance with said adopted county-vide p l a ~ i ?  ,111s.: 'No.' " 

T h e  t r i a l  court  ruled t h a t  tlie burdcn of proof was  on t h e  ilefeiidaiits; 
and  a t  the  close of their  evidciice, t h o  plaintiff offering none, tlic fol- 
Ion ing  instruct ion n as given to t h e  jury : 
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"Gentlemen, if you believe the evidence in  this case you will answer 
the first and second and third issues 'No,' in accordance with the burden 
of proof. I have answered them 'No,' and you will adopt them as your 
verdict." 

Judgment on the verdict for plaintiffs. Defendants appeal, assigning 
errors. 

Dillard (e. Hill for plaintiffs. 
A ,  V. Home and Anderson & Gray for defendants. 

STACY, J. The record in this case is quito voluminous, but the 
questions presented fall within a very narrow compass. I t  was conceded 
on the argument that, if the Board of Education of Clay County did, 
on 14 May, 1923, properly adopt what is known as the "County-wide 
plan of organization" for the management of the public schools of the 
county, in accordance with the provisions of ch. 136, sec. 73a, Public 
Laws 1923, the plaintiffs are not entitled to the relief sought; contra, 
otherwise. 

The pertinent provisions of the minutes of a meeting of the Board 
of Education for Clay County, held on the date above indicated, and 
which were duly offered in evidence, are as follows: 

"Office, Board of Education, Clay Co., 
"Hayesville, N. C., 14 May, 1923. 

"Board met with all members present, and the following business was 
transacted : 

"Ordered that the county schools be conducted on the 'county-wide 
plan' in conformity with the new school law of 1923. Under this order 
the county schools were reorganized as follows: 

"Brasstown Township. 
"Districts Nos. 2 and 3 to be immediately consolidated and the build- 

ing so located as to include 1 and 4, nonlocal tax districts, when they 
are willing to come into this consolidation by petition or otherwise, 
and assuming the rate of local tax equal to that paid by 2 and 3. Brass- 
town Township is to have the first attention of the board in carrying 
out the county-wide plan. 

'((Other Townships not involved.) 
'(Ordered that the board of education locate the site for the central 

school in Brasstown Township, 19 May, 1923." 
His Honor was of the opinion that the order of the board of educa- 

tion appearing on the record was not sufficient to bring Clay County 
within the provisions of ch. 136, Public Laws 1923, and at the same 
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t i m e  to effect a consolidation of Distr ic ts  Nos. 2 a n d  3 i n  B r a s s t o ~ ~ n  
Township-the real  question a t  issue-because of t h e  f u r t h e r  provision 
looking t o  t h e  subsequent inclusion of Nos. 1 a n d  4 a n d  x~li ich was 
dependent upon  some action on the i r  par t .  I n  this  n e  t h i n k  there  was 
error. Indeed,  even under  t h e  old l a v ,  C. S., 5473, s c h o d  districts, with 
t h e  same t a x  rate, as  was t h e  case wi th  Nos. 2 and  3 liere, could be con- 
solidated by  t h e  county board of education, n i t h o u t  a r o t e  of t h e  
people i n  t h e  consolidated district.  Board of Edl~ca t i on  I - .  Brajj, 1 8 4  
N. C., 454; Paschal v .  Jo l r~~son ,  153 C., 131. T h e  powcrs conferreti 
under  C. S., 5473 have  been enlarged and  this  section, a s  anlentled, i i  
brought fo rward  as  section 73  of ch. 136, Public Laws  1923. 

I t  was clrar ly the purpose and  illtent of t h e  Board  of Educa t ion  t o  
adopt  t h e  "County-wide p lan  of orgnl~izatiori" f o r  Clay  County, and, 
a s  now advised, we  see n o  r a l i d  objection t c ~  the  order  of 11 X a y ,  1923, 
undertaking t o  accomplish this  result.  

W e  deem i t  unnecessary to  discuss t h e  w m a i i ~ i n g  exceptioils. T h e  
verdict and  judgment  will  he raca tcd  a11t1 the  r a u w  relnanded f o r  
another  hearing. 

N e w  tr ia l .  

S T A T E  v. DAVE BRYANT.  

(Filed 24 January, 1025.) 

1 .  Court-Improper Remarks-Statutes-I'rejudice. 
A remark made by the judge in reference to the testimony of a witness 

prejudicial to a party to the litigation in criminal and civil cases, is  
forbidden by C. S., 564, and when once m:tde an instruction intending to 
eradicate the impression is ineffectual, irrespective of the intention of thc 
judge in uttering the prejudicial words. 

2. SameInstruct ions-Appeal  and  Error-Objections a n d  Exceptions. 
Where the judge in the presence of the jury remarks about the manner 

in which a witness is giving his testimony, to the prejudice of a party, 
i t  is not necessary for the party to cscept at  the time, the reqnirrmcnts 
of the statute in such instances being prohibitory. 

3. Smne. 
The remarks of the judge during the giving of evidence on the trial, 

and in the presence of the jury, "This witness has the neakest voice or 
the shortest memory of any witness I ever saw," is susceptible of the 
construction that the testimony of the witness was a t  least questioned 
by the court, and comes within the inhibition of C. S., 564. 

APPEAL by defendant  f r o m  NcElroy, J., a t  M a r c h  Term,  1924, of 
CHEROKEE, upon  a conviction f o r  murder  i n  t h e  second degree. 
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The defendant testified as a witness in his own behalf and on cross- 
examination was asked, "Why is i t  you can talk so much plainer and 
louder when Mr. Witherspoon is asking you questions than you can 
when I am talking to you?" A moment later the court said: "This 
witness has the weakest voice or the shortest memory of any witness 
I ever saw." This statement was made by the judge after he had 
requested the defendant several times to answer the questions asked him 
by counsel and to speak in a louder voice. This remark, which was 
made in the presence and hearing of the jury, was not objected to or 
excepted to at  the time the same was made, but it is now assigned as 
error. 

During the examination of John Loudermilk, a witness for the 
defendant, the following occurred : 

"Q. Did you ever have a conversation with the deceased, Lewis Adams, 
any time before the shooting occurred? A. 'Just a word or two is all.' 

"Q. I will ask if you heard him make any threats against Dave 
Bryant? 

"By the court: Was this before or after the killing? 
"The foregoing question by the court was not objected to, or excepted 

to, by the defendant at  the time the same was made by the court, and 
the same is assigned as error." 

And during the examination of Andy Henson, another witness for the 
defendant : 

"Counsel for the defendant asked the witness, Henson, the following 
questions : 

"Q. Did you ever have a conversation with Mr. Adams, in which he 
made threats against Mr. Bryant? A. 'Why, yes. Running Mr. 
McGee's lines, and he came out to the stump where the corner was, and 
he said he had it in for Mr. Bryant, and I didn't know what way, and 
the deceased, Bdams, said he had his gun and '(toted" it all daytime 
and slept with it under his head at  night. I don't know whether he did 
or not, and I studied, and I didn't know what he could have it in for 
Mr. Bryant for, unless it was for having him arrested-him and the 
woman.' 

"Q. Did he say anything else? A. 'No, the crowd came on, and he 
didn't say .any more.' 

"Q. Where did he have his pistol? A. 'Inside his shirt and jacket, 
and had on his overcoat.' 

"By the court: When was this, in regard to the killing, before or 
after? 

"The foregoing remark of the court, which was made in the presence 
and hearing of the jury, was not objected to, or excepted to, at the time 
the same was made by the court, and is assigned as error." 
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During the argument of the case before the jury, the solicitor for the 
State, commenting upon the demeanor of the defendant upon the stand, 
stated that  his  conduct upon cross-examination had been such that  the 
court had stated that  he had the weakest voice or tlie shortest memory 
of any man he erer  saw. T o  this statement before the jury defendant's 
counsel objected as being prejudicial to the rights of the accused and 
a n  improper argunlent. T h e  judge sustained the objection of the defend- 
ant's counsel to the argument of the solicitor, and told the jury that  it 
was not a proper argument and should not be considered, and stated that  
this remark in' reference to the prisoner's demeanor wa3 not to be con- 
strued by the jury as being an  expression of opinion. 

*Ifter the trial, a formal exception v a s  taken by the clefendant to the 
ri,limrks of tlie court in each instance. 

~~~~~~~~~~~General Sfanning and Assistant Attorney-Gsneral Xash for 
t 71 e S f  ate. 

E'. 0. C'h~istopher, J .  H .  XcCal l ,  and D. Witherspoon for defendant. 

A\~anrs ,  J. '(No judge, in giving a charge to the petit jury, either i n  
a ciril or a criminal action, shall give an  opinion whether a fact is  fully 
or sufficiently proven, that  being the true office and province of the jury;  
but he  shall state in a plain and correct manner the  e ~ i d e n c e  given in  
the case, and declare and explain the law arising therein " C. S., 564. I n  
terms, this statute refers to the charge, but i t  has always been construed 
as including the expression of any opinion, or even an intimation by the 
judge, a t  any time during the trial, which is calculated to prejudice 
either of the parties. Xorris v. Xramer, 182 N .  C., 87, 91. And when 
once expressed, such opinion or intimation cannot be recalled. I n  the 
casc last cited, the Court sa id :  ''When the damage is once done, i t  can- 
not be repaired, because, as we know, the baneful impression on the 
nii~lds of tlic jury remains there still. . . . One word of untimely 
rclmkc of his nitness may so cripple a party as to l e , t~ -e  him utterly 
Iwlplrss bcfore the jury." Bank v. JIc.Srfhur, 168 N.  C . ,  48; S. v. Cook, 
162 N .  C., 586; S. 2.. DicX., 60 N. C., 440. I t  is also held that  the prob- 
able effect or influence upon the jury, and not the motive of the judge, 
tlctermines whether the party nhose right to a fa i r  t r ial  has been 
impaired is entitled to a new trial. 

Illustrations of the principle are  found in S.  v.  Ownb?j, 146 N .  C., 
677, in vhich  the judge remarked that  certain witnesses mere not inter- 
estcd in the result of the action; i n  S. v. Rogers, 173 N .  C., 755, in 
which the  judge directed a witness to answer the  questions concisely 
and "not be dodging"; in Norris v. Kramer, supra, in which the judge 
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propounded impeaching questions to a witness; and in Greene v. S e w -  
some, 184 N. C., 77, in which the judge said that  the absence of the 
defendants was "a circumstance that  a f raud had been committed." 
See, also, S. v. H a r t ,  186 N. C., 582. I n  S. v. Jones, 181 N. C., 546, 
the remark excewted to was not fa ta l  to the conviction. because i t  was 
"necessarily understood as a mere pleasantry and could have reason- 
ably had no applicable effect on the result." 

I f  we treat the remarks made by the presiding judge to the witnesses, 
Loudermilk and Henson, as harmless inadvertences, we are still con- 
fronted with the expression, "This witness has the weakest voice or the 
shortest memory of any witness I ever saw"-language which was 

71tness clearly susceptible of the construction that  the testimony of the 11' 

was at  least questioned by the court, if not unworthy of credit. 
The  fact that  exception was not entered at  the time the remark was 

uttered is immaterial. The statute is mandatory, and all expressions 
of opinion by the judge during the trial, in like manner with the admis- 
sion of evidence made incompetent by statute, may be excepted to after 
the verdict. B r o o m  v. B r o o m ,  130 K. C., 562. 

W e  are  confident that the expression of an  opinion was utterly foreign 
to the purpose of the discreet and conservative judge who presided at  
the trial, and that  the objectionable remark may have been impelled by 
a just and natural  sense of impatience or displeasure, but the inadvert- 
ence was one that could not be corrected and its influence such as could 
not be dispelled. 

We  are  of opinion that the defendant is entitled to a 
New trial. 

J. H. GOSSETT ET AL. V. H. C. McCRACKES.  

(Filed 24 January, 1925.) 

1. Principal and AgentCornmission. 
I n  order for an agent for the sale of real estate to recover commissions 

on the sale of lands under his contract, he must show that he has obtained 
a bona fide purchaser upon its terms, etc. 

2. Same-Revocation. 
Under a written contract for the sale of a farm, the owner agreed that 

the agent therein appointed may sell at a certain prick per acre net to him. 
or at a price he would thereafter consent to, with the provision to pay 
commissions under further-stated conditions : Held, the contract was 
revocable at  the will of the owner before a sale had been effected by the 
agent under the terms of his contract. 
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3. Same--Agency Coupled With an Interest. 
Where there is an agency for the sale of real estate created, in order 

for it to be irrevocable by the owner for an interest therein of the agent, 
such interest must be in the land, and not merely in the result of the sale 
or the execution of the power. 

4. Principal and Agent-Revocation-Damages. 
The damages recoverable by an agent for the sale of land revocable a t  

the will of the owner, when the former has not procured a purchaser 
upon the terms specified, are such expenses as had been incurred by the 
agent prior to the revocation of the power to sell, and a reasonable com- 
pensation for any labor performed and services rendered which mere 
fairly within the contemplation of the partiw a t  the time of the making 
of the contract. 

AI'PEAL by defendant from Ray, J., a t  September Term, 1924, of 
HAY WOOD. 

Civil action, to recover commissions arising out of the following 
contract : 

"HAYWOOD Co~n~~--ihTorth Carolina. 
23 SEPT~IBER,  1921. 

"This is to certify that  I g i r e  the Canton Real Estate Company the  
exclusive right to sell my farm, of 119 acres, more or l e s ~ ,  a t  $90.00 per 
acre net to me, or, i n  case they fai l  to get an offer of $90.00 per acre, I 
agree to  pay 5 per cent comnlission on whatever i t  is sold and confirmed 
fo r ;  and if sold for more than $90.00 per acre, they shall be paid 10 per 
cent commission, and the profits, if any, over and above the 10 per cent, 
I will divide 50/50 with them. 

"Term of this option 12 days. H. C. MCCRACKEK. 
"Witness : G. H. GOSSETT.)) 

Under this contract, the property a a s  advertised for sale a t  public 
auction, on 4 October, 1921. 

Defendant alleges that  plaintiffs changed the term of the option or 
contract from ten days to twehe  days, without his knowledge or consent, 
and upon discorering this fact he notified the plaintiffs that  he  would 
not stand for the change, or execute deeds if the property were sold on 
the day as advertised. Plaintiffs denied any wrongful change of the 
contract, but called in the sale, because of the defendant's attitude, and 
instituted this action for conlmissions. 

On  the measure of damages the tr ial  court i n s t ruc td  thr  jury as 
follows : 

"If the plaintiffs have satisfied you that  there was a omtract  and the 
defendant breached i t  in the particulars i n  which the court has recited 
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to you, and that  there was a damage running to the plaintiffs by reason 
of it,'then i t  is for you to say what the amount of the damage is, taking 
as a basis 119 acres of land;  and i t  has been testified to you i t  was 
worth so much money and would have sold for so much, and if he  could 
have got that amount a t  the time and sold it, that  would have been the 
amount of money he would have received." 

From a verdict and judgment in  favor of plaintiffs for $535.50 the 
defendant appeals, assigning errors. 

Morgan d? Ward  for plaintiffs. 
J o h n  M.  Queen and Alley & Alley for defendant. 

STACY, J., after stating the case: Plaintiffs have misconceived their 
remedy, and the case has been tried on an  erroneous theory. Con- 
ceding, as plaintiffs contend, that the change in  the contract from ten 
days to twelve days mas made with the defendant's approval 'and con- 
sent, still there was no sale of the property prior to revocation of the 
power to sell, and, consequently, there could be no recovery of commis- 
sions. Plaintiffs' right of action, if such they have, is to recover dam- 
ages for an alleged breach of the contract. The commissions, calledfor 
in the agreement, a re  dependent entirely upon an execution of the con- 
tract and a sale of the property. 

The instrument signed by the defendant was not an  irrevocable power 
of agency, and it appears' from all the evidence that  the defendant 
revoked the power before the sale, even conceding that  the contract had 
not been avoided by an  unauthorized change in its terms. Mart in  v. 
Holly, 104 N. C., 36. I t  contains no stipulation against revocation, 
and it is not such a power, "coupled with an  interest," as to make i t  
irrevocable. Atlantic Coast Realty Co. v. Townsend,  98 S .  E. (Va.) ,  
684. The interest, coupled with a power, which mill render the power 
irrevocable, must be an interest in the thing itself. Missouri v.  Walker,  
125 V. S., 339; 31 L. Ed., 769. As said by Xarshall ,  C.  J., in I l u n t  v.  
Rousmanier, 8 Wheat., 174:  

"The pover must be engrafted on an  estate in the thing. The words 
themselves seem to import this meaning. 'A power coupled with an 
interest' is a power which accompanies or is connected with an interest. 
The power and the interest a re  united in the same person. But  if we 
are  to understand by the word (interest' an  interest in that  which is to 
be produced by the  exercise of the power, then they are never united. 
The  power, to produce the interest, must be exercised, and by its exercise 
is extinguished. The power ceases when the interest commences, and, 
therefore, cannot, in accurate law language, be said to be (coupled' 
with it." 
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The general rule is stated in  21 R. C. L., 810, as follows: "There 
seems to be no doubt that  a power coupled with a n  interest cannot be 
revoked, but the interest required is  an  interest in the :subject of the 
power, and not an  interest in that which is to be produced by the exer- 
cise of the power." 

The plaintiffs mould be entitled to recover as damages for a breach 
of the contract all expenses incurred by them prior to revocation of the 
power to  sell, and a reasonable compensation for any labor performed 
and services rendered which were fair ly within the contemplation of the 
parties a t  the time of the making of the  contract. Advertising Co. v. 
Tt7arehouse Co., 186 N.  C., 197; Olive v. Kearsley, 183 :Y. C., p. 198; 
llagood v. IIolland, 181 N .  C., p. 64; Brewington, v. Loughran, 183 
K. C., 558. B u t  con~missions, as such, are recorerable on the theory of 
a completed contract. This is not our case. Of course, if the plaintiffs, 
prior to revocation, had succeeded in  making a bona fi le  sale of the 
property. i n  accordance with the  terms of the contract, they would be 
entitled to have estimated in  the assessment of damages any loss of 
profits actually sustained by reason of the defendant's fai lure to per- 
form the contract on his part .  Olive v. h'earsley, supra, and cases 
there cited. 

The  instant case is so nearly parallel to the case of Real Esfute Co. v. 
Sasser, 179 N .  C., 497, and the principles of lam a p ~ l i c a b l e  are so 
thoroughly discussed in that  case, with full  citation of authorities, tha t  
Tvn deem i t  unnecessary to do more than refer to the decision in  the 
Sasser case as determinative of the rights of the parties here. 

Our attention has been called to a number of apparl-ntly contrary 
decisions in  other jurisdictions, but TTe think the position here taken 
accords with the juster rule. I t  is in keeping v i t h  our former adjudi- 
cations. 

The  cause will be remanded for another hearing. 
Sen-  trial. 

CH- IRLES  L I X D S E T  v. SUKCKEST LUMBER COMPANY, MACK 
H E N S L E T ,  AND LAT RIcCURRT. 

(Filed 24 January, 1025.) 

Evidence--Konsui&Statutes--Questions for Jury. 
h judgment as of nonsuit upon the evidence (C. S., 567) should not be 

rclildered when construed in the light most favorable to the plaintiff, giv- 
i~ir him the benefit of every reasonable intendment and every reasonable 
iiiference therefrom, it is sufficient in law to be submitted to the jury 
upon the controverted questions. 
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APPEAL by plaintiff from Ray, J., at September Term, 1924, of 
HAYWOOD. 

This is a civil action, tried at  September Term, 1924, of the Superior 
Court of Haywood County, before his Honor, J. Bis Ray, and a jury. 
At the close of plaintiff's testimony the defendant moved for judgment 
as of nonsuit, which was allowed as to the defendants Xack Hemley 
and Lat McCurry, and overruled as to defendant Suncrest Lumber 
Company, to which the defendant excepted. B t  the close of all the 
testimony, defendant's motion for nonsuit was renewed, and allowed by 
the court, to which plaintiff excepted, assigned error, and appealed to 
the Supreme Court. 

Jforgan & Ward for plaintif. 
Alley (e. Alley for defendmts. 

CLARKSON, J. Defendants made a motion for judgment as in case of 
nonsuit, at  the close of plaintiff's eridence and at the close of all the 
evidence. C. S., 567. The court below allowed the motion as to defend- 
ants Mack Hensley and Lat McCurry at the close of plaintiff's evidence, 
and as to the Suncrest Lumber Company at the close of all the evidence, 
and in this we think there was error. 

On a motion to nonsuit, the evidence is to be taken in the light most 
favorable to plaintiff, and he is entitled to the benefit of every reason- 
able intendment upon the evidence, and every reasonable inference to be 
d r a ~ m  therefrom. Chn'stman v. Billiard, 167 S. C., 6 ;  Oil Co. v. a u n t ,  
18'7 N.  C., 157; Hanes v. Utilities Co., 188 A'. C., 465. 

In Hancock v. Southgate, 186 N .  C., p. 282, we said: "Where there 
is any evidence to support plaintiff's claim, i t  is the duty of a judge to 
submit it to the jury, and the m-eight of such evidence is for the jury to 
determine." 

"The credibility of witnesses, the weight and probat i~e value of e ~ i -  
dence are to be determined by the jury, and not by the judge. However, 
many decisions of this Court establish that, in erery case, it is the duty 
of the judge to direct a rerdict in favor of one of the parties when the 
testinlony and all the inferences which the jury could justifiably draw 
therefrom would be insufficient to support a different finding." B. d 0. 
R. R. Co. v. Groeger, LT. S. Supreme Court (filed 5 January, 1925). 

From a critical examination of the evidence, n-e are of the opinion 
that this cause should have been submitted to a jury. 

As the case goes back for a jury trial, we think it unnecessary to dis- 
cuss the evidence. 

For reasons given, the judgment is 
Reversed. 
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FLORER'CE I,. HINNANT V. TIDEWATER POWER CORIPANT. 

(Filed 31 January, 1925.) 

1. Actions - Hwband and Wife - Consortium - Death -- Survival of 
Action-Statutes. 

The death of W. T. H. was caused by the negligence of the defendant. 
and his personal representative brought suit and recovered damages for 
the intestate's wrongful death. Thereafter, F. 1,. H., wife of W. T. H., 
brought her individual action against the defendant to recover damages. 
The trial judge instructed the jury that damages might he awarded her 
as  a fair compensation for her mental anguish and loss of consortium: 
Held to be error. 

STACY, J., did not sit. 

, ~ P P E A L  by defendant from Calcer f ,  J., at  April Term, 1924, of NEW 
HAKOVER. 

E.  R. B r y a n  for plaintiff. 
R o u n f r e e  CE Carr  for defendant .  

AD AM^, J. The defendant is a corporation operating an electric 
railroad bet~vcen the city of Wilmington and Wrightsvil e Beach. On 
25 August, 1920, the plaintiff's husband was one of its employees, serv- 
ing  in the capacity of motorman, and a t  6 :30, forenoon, in a collision 
of t v o  of the defendant's cars on the trestle between Wrightsville Sta-  
tion and Wrightsrille Beach, he suffered personal injuries which resulted 
in his death at 3 o'clock the nest morning. Thereaftel- his personal 
representatire brought suit against the defendant and remvered a judg- 
liielit for damages, which has been paid. C. S., 160, 3465, 3166, 3467, 
8468; 187 N. C., 288. 

Kli i le  that  suit was pending, the plaintiff instituted the present action. 
She  filed a complaint, minutely stating the  defendant's alleged acts of 
negligence, the nature of her husband's i ~ ~ j u r i e s ,  the circunlstanccs 
attending his death, and setting forth her indiridual gril.rance, as fol- 
lows: "By reason of the negligence hereinbefore complained of, which 
resulted in the death of the plaintiff's husband, W. T. Hinnant,  the  
plaintiff x a s  caused to suffer great and serious nervous shock, seriously 
and permanently impairing and weakening her nervous s,ystem, causing 
her to suffer great pain and mental anguish over the loss of a devoted 
aud t rue  husband, and seeing h im broken, mashed and bruised and suf- 
fering, and causing the plaintiff to have to devote her entire time in 
nursing. caring for, wpporting, looking after, and administering to her 
three children, and causing her to have to nmintain hersrlf and family, 
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as  the said W. T. Hinnant had no personal estate, and depriving the 
plaintiff of her husband's support and maintenance of herself and 
family, and of his society, love and affection, his counsel and advice, 
his tender ministration in sickness, and the many comforts and pleasures 
which the marital  relationship brings to those who are congenial with 
each other, to the great damage and in jury  of the plaintiff," etc. 

After the collision her husband was taken to the James Walker Hos- 
pital in Wilmington for treatment. She saw him there about midday, 
late in the afternoon and again a t  9 o'clock in  the evening. At the tr ial  
she described his condition, her sensation, and the circumstances under 
which she had been admitted to the hospital. Other witnesses also were 
examined. 

Several exceptions were entered of record, but for the present purpose 
it is necessary to consider only one. On the question of damages the 
presiding judge instructed the jury as follows: "You will allow only 
such amount, if any, as you may find from the evidence, and by the 
greater weight of it, will be fa i r  compensation for mental anguish and 
for loss of consortium-that is, the society and companionship of her 
husband, which she may have suffered from the time of the in jury  to 
the time of his death." The  defendant excepted, not only to this instruc- 
tion, but to the refusal of the court to tell the jury that  the plaintiff 
was not entitled to damages for mental anguish or loss of consortium. 
The  appeal presents the question whether these exceptions should be 
sustained. 

I n  Baker v. Bolton, 1 Camp., 493, Lord Ellenborough said:  "In a 
civil court, the death of a human being could not be complained of as 
a n  injury." Whatever the foundation on which this rule is made to 
rest-whether on the ground that  a personal right of action dies with 
the person, or that  the value of a human life may not become the subject 
of judicial computation, or that  the  relation of the parties is terminated 
by death-it is true, as stated in Insurance Company v. Brame, 95 U.  S., 
754, 24 Lam Ed., 580: "The authorities are so numerous and so uniform 
to the proposition that, by the common law, no civil action lies for an 
in jury  which results in death, that  i t  is impossible to speak of i t  as a 
proposition open to question. I t  has been decided in many cases in the 
English courts and in many of the State courts, and no deliberate, well 
considered decision to the contrary is to be found." Hil l iard on Torts, 
87, sec. 10 ;  Hatch v. R. R., 183 N. C., 617; Alitchell c. Talley, 182 
N. C., 683; Hood v. Telegraph Co., 162 N .  C., 70;  Broadnax v. Broacl- 
nax, 160 N .  C., 432; Bolick v. R. R., 138 K. C., 370; Killian v. R. R., 
128 S. C., 261. I n  accordance with this principle, i t  has been held that  
a widow has no i n d i ~ i d u a l  right of action for the wrongful death of her 
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husband, and that a father has none for the wrongful death of his son. 
Howell v. Comrs., 121 N.  C., 363;  Killian, v. R. R., supra; Hope v. 
Peterson, 172 N. C., 869. But the doctrine that no civil action could be 
maintained at  common law for causing the death of a human being does 
not imply that the act which causes the death may not, under some cir- 
cumstances, give a right of action. I t  may, but it must be a right not 
springing from the death itself, as, for example, a suit by an employer 
or by a father against a wrongdoer who deprives the former of his 
employee's services and the latter of his son's. "Now, the same act," 
said J u d g e  Cooley, "which deprives a master of the slxvices of his 
laborer, or a father of those of his child, may result in the death of the 
servant or child. I n  these cases the common law gave a remedy for the 
loss, but only for the time intermediate the injury and the death." 
1 Cooley on Torts, 547. Of course, under Lord Campbell's Act, and 
statutes enacted in pursuance thereof, the common law has been modi- 
fied. Our statute provides that when the death of a pelason is caused 
by the wrongful act, neglect, or default of another, such as, would, if the 
injured party had lived, have entitled him to an action for damages 
therefor, the person or corporation that would have been so liable, and 
the personal representative of such person, and the succmsors of such 
corporation, shall be liable to an action for damages. C. S., 160. I t  is 
by virtue of this provision that the administrator of the plaintiff's hus- 
band recovered damages for the intestate's wrongful death. 

But this action is prosecuted by the plaintiff in her alleged individual 
right, and involves the clear-cut question whether, by reason of the injury 
inflicted upon her husband, she i s  entitled to damages for loss of con- 
sortium or mental anguish suffered by her during the period inter- 
mediate the injury and the death. 

First, as to consortium. With respect to relative rights under the old 
English law, injuries that might be offered to a person, considered as a 
husband, were abduction, or taking allay a man's wife; adultery, or 
criminal conversation with her;  and beating or otherwisc~ abusing her. 
I n  the first tvo  instances the wrongful act destroyed the foundation of 
the nlarriage relation and included a direct and priniary injury to the 
husband, for which he had a cause of action. 3 BI., 139. So in part 
as to tlic wife under modern conditions. Whatever her former status 
may h a m  been, the doctrine of marital equality now clothes her sub- 
stantially with similar relatire rights, from which it follo~vs that for a 
direct and intentional invasion of the right of consortium, such as crimi- 
nal conversation, alienation of affections, or the inhibitell sale of nar- 
cotic drugs, an action now lies in favor of the husband or the wife. 
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Holleman. v. Harward, 119 N.  C., 1.50; Brown. v. Brown, 124 K. C., 19; 
Cottle v. Johmson, 179 K. C., 426. 

I n  reference to the third class of injuries, Blackstone says: "The 
third injury is that of beating a man's wife, or otherwise ill-using her;  
for which, if it be a common assault, battery, or imprisonment, the law 
gives the usual remedy to recover damages by action of trespass vi et 
armis, which must be brought in the names of the husband and wife 
jointly; but if the beating or other maltreatment be very enormous, so 
that thereby the husband is deprived for any time of the company and 
assistance of his wife, the lam then gives him a separate remedy by an 
action of trespass, in nature of an action upon the case, for this ill-usage, 
per quod consortium amisit; in which he shall recover a satisfaction in 
damages." 

This "separate rernedy" for the wife's ill-usage, per quod consortium 
anzisit, was the means by which the husband sought to recover damages 
for the loss of consortium arising from personal injury wrongfully 
inflicted on the wife. I n  its original application the term "consortium" 
was not confined to society, companionship, and conjugal affection. 
Serricc was a prominent, if not the predominant, factor; not so much 
the service which resulted in the performance of labor or the earning 
of wages as that which contributed aid and assistance in all the rela- 
tions of domestic life. I n  Narri v. Railroad, 84 Conn., 9, in which there 
is a clear and comprehensive discussion of the question, it is said : "The 
law's conception of the claini which the husband had upon the wife, and 
of his right growing out of the marital relation which entered into the 
meaning of the word consortium to express that right as the subject 
of invasion by wrongdoing, was thus one which embraced the right to 
service as a distinct factor, and there was no attempt to disassociate the 
right to society, companionship and affection from it. A11 these rights 
nTere bound together in social and legal contemplation, and they were 
bound together in the law's expression of them. I n  some cases, as where 
the wrong was criminal conversation, the loss of conjugal society and 
affection might stand out and be emphasized as the preiiminent and pos- 
sibly sole basis of recovery. I n  others, as in actions g r o ~ ~ i n g  out of per- 
sonal injuries, the loss of service would present itself as the predominant 
factor. The law has, however, never been solicitous to distinguish be- 
tween these different elements of damage, or to separate them, and there 
will be found few cases, indeed, and, we think, no one of the earlier 
ones, in which the husband's loss was regarded as one into which the 
element of service did not enter. The pleadings in the early cases, and 
the language of the opinions in them, clearly show that loss of services, 
as well as society and affection, Tvere included in the legal meaning of 
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the loss of consortium. 1 Chitty on Pleading, 49; 2 id., 306; G u y  v. 
Lusy, 2 Rol. R., 51; Russell v. Corne, 2 Ld. Raym., 103z.; G u y  v. Lice-  
sey, 2 Cro. Jac., 501; Hyde v. Scyf for ,  2 Cro. Jac. ,  538." And, fur ther :  
"Blackstone's third class includes only cases in  which pcmonal injuries 
actionable in trespass are inflicted upon t h ~  wife. The situation pre- 
sented in  such cases, as bearing upon an injury to the relatire rights of 
a husband, is very different from that which results from a wrong fall- 
ing within one of the other two classes. The former are not only not 
destructive of the marital relation, but they have no tendency to even 
impair it. They are  not calculated to change the feelings of the parties 
toward each other, to diminish their love and affection, to lessen the 
sweetness of their companionship, or to weaken the desire to do all that 
is incumbent upon the parties to a marital union. Their result is to 
impair physical capacity, and, in so f a r  as the husband is concerned, to 
diminish the ability of the wife to render to and bestow upon him that 
aid and help, and those ministrations which, in  health, she would be 
able to render and bestow. The  disposition of mind remains unchanged, 
but the injuries received set limitations upon the ability to perform. 
The consequences to the husband are  only those which flow from an 
impairment of physical capacity in  the wife, and in no manner from a 
change of the mental and moral attitude, which means a destruction of 
the marital relation in  all respects save form. Since Blackstone's day, 
there has been an  extension of the common-law right o f  a husband to 
recover for loss of consortium to cases in which the personal injury 
sustained by the wife was the result of negligence, so that  it is generally 
held that  i t  makes no difference whether the injury is intentionally or 
negligently inflicted. 1 Cooley on Torts ( 3  ed.), 469, and cases cited 
in note." 

I n  the opinion just cited, the conclusion is that the case; in which 
recovery by the husband for loss of consortium, resulting from personal 
injury to the wife has been approved, disclose that  the loss of service 
and of the capacity for service, resulting from diminished or destroyed 
ability to serve in  useful ways, has been the  real basis of recovery, and 
that  the contention that a husband could recover merely because con- 
jugal affection, society, or companionship had been rendered less agree- 
able or satisfactory to him by reason of injury to his wife, should not 
be sustained. 

S t  common law, the husband had a right to the  laboi* and service of 
the wife, and in a suit for damages which were personal to him for an 
injury to his wife he  was permitted to recover for the loss of her labor 
and services, as well as the expenses of her care and cure. Kel ly  v. 
Railroad, 168 Mass., 308; Feneff v. R. R. Co., 203 Mass., 278. I t  was no 
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doubt upon this theory that  in Kimberley v. Howland, 143 h'. C., 399, 
this Court sustained the husband's recolery of damages for injury to his 
wife. I n  that  case there was evidence as to the loss of the services of the 
wife; also that  her in jury  was of such a character as to deprive the hus- 
band of her services, society, aid, and comfort. We do not understand 
the decision to be authority for the position that  the husband had the 
legal right, without regard to the loss of his wife's services, to recover 
remote and consequential damages arising from her personal injury. 

However, since this decisipn was rendered (1906)) statutes have been 
enacted which materially modify the wife's legal status. She  is now 
authorized to  contract and deal so as to affect her real and personal 
property in the same manner and with the same effect as if she were 
unmarried. Pub.  Laws 1911, ch. 109; C. S., 2507. Likewise her earn- 
ings derived from any contract for her personal service, and any dam- 
ages for personal injury or other tort sustained by her, may be recovered 
in her individual su i t ;  and such earnings or recovery shall be her sole 
and separate property. Pub.  Laws 1913, ch. 1 3 ;  C. S., 2513. B y  virtue 
of these statutes, the husband is deprived of such rights as he may h a r e  
had a t  common law in the special benefits thus conferred upon the wife. 
Shore v. Holt, 185 N. C., 312; Dorsett v. Dorsett, 183 N. C., 354; 
C'room v. Lumber Co., 188 N .  C., 217; Kirkpatrick v. Crutchfield, 175 
S. C., 348; Patterson v. Franklin, 168 N.  C., 7 5 ;  Price v. Electric Co., 
160 X. C., 450. 

I t  may be observed in this connection that  the facts disclosed in 
Bailey v. Long, 172 h'. C., 661, a re  distinguishable from those in  the 
case a t  bar. The  foundation of liability in Bailey's case was the con- 
tractual relation existing between the plaintiff and the defendant ; the 
action was not prosecuted by a stranger or a third party. Upon the 
second appeal (175 K. C., 687) the sole question was whether there was 
any evidence of negligence-whether the defendant had negligently 
failed "to attend and care for the plaintiff's wife in a proper and skill- 
ful  manner," as he had contracted to do. This case is not decisire of 
the question now presented. 

Whatever the rights of the husband may have been, the wife could not 
maintain an  action a t  common law for the loss of consortium; and the 
prevailing opinion is  that  for  indirect, remote, or consequential loss she 
cannot maintain such action since her emancipation from the former 
disabilities of married women. There is a lucid discussion of the sub- 
ject in Feneff C. R. R. Co., supra, from which we quote: "The right to 
the consortium of the other spouse seems to belong to husband and wife 
alike, and to rest upon the same reasons in favor of each. Since the 
removal of the wife's disability to sue, this is now settled in most courts 
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by a great weigllt of authority. S o l i n  v. Pearson, 1 9 1  bIazs., 283, and 
cases cited. I t  is now generally held, in accordance with the decision in 
Xolin 1) .  l'earson, that, for a direct and intentional invasion of a wife's 
right of consortium by another r o m a n ,  through the alienation of the 
llusbantl's affections and criminal conversation with him, an  action may 
132 maintained, as a similar action may be maintainod by a husband for 
a similar vrong inflicted through adultery with liis wife. Formerly a 
nifc, rould not niaintain such an  action, because her suit could only be 
l~rought  by her husband, with whom she must join. The  husband's o n n  
mibcontluct nould ordinarily be a sufficient reason to prltvent his bring- 
ing such a n  action, if,  indeed, it would not bar him, in most cases, from 
maintaining an  action against a joint wrongdoer. Tlw change of tlie 
statutes i n  this Comnonmealth, and similar changes in most other juris- 
dictions, liave giveu wives the same right as husbands to sue an  offcncler 
for a wrong of this kind. 

"The wrong nhich  inay be redressed througli such suits is oue n l i i c l~  
has a direct tendency to deprive the husband or wife of the consortium 
of the other spouse. No case has been brought to our attention, a d  
after an extended examination we have found none, i n  which an action 
for a loss of consortiurn alone has been maintained mercly because of 
an in jury  to the person of the other spouse, for  which the other has 
recovered, or is elltitled to recover, full compensation in his own name, 
when the only effect upon th r  plaintiff's right of consortium is that, 
through the physical or mental disability of the other, the companiori- 
ship is less satisfactory and valuable than before thlz injury. The  
actions by husbands a t  common law for exptmses and loss of services, in 
nliich the loss of consortiurn has been considered in estimating daniages, 
were all in cases in nhich  no damages could be awarded for loss of the 
ability to earn nloney and render se r~ ices  and be helpful to others, in 
an action by the husband and wife for the wife's personal dainagcs, 
because a t  conimori law all these elements of damage belonged to the 
husband. See cases cited in Kelly v. X e z u  York, Sew Uaren rE l i a r t -  
fort? Railroad, u b i  S U ~ T U .  There was not an allowance to  the wife for 
her loss of ability to earn wages and render services, and at the same 
time an  a l l o ~ ~ a n c e  to tlie husband, in the form of compmsation for the 
loss of consortiunl for the same diminution of ability to he helpful. 

"Where there is  no intentional nrong,  the ordinary rule of damages 
goes no further in this respect than to allow pecuuiary cornpensation 
for the impairment or injury directly done. when the illjury is to the 
person of another, the impairment of ability to work and be helpful and 
render services of any kind is paid for in full to the person injured. 
Ordinarily the relation between him and others, whereby they nil1 be 
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detrimentally affected by the impairment of his physical or mental 
ability, makes the damage to them only remote and consequential, and 
not a ground of recovery against the wrongdoer. I t  may be conceivable 
that  one may have a contractual right to the labor or services of another, 
continuing after the time of his injury, such that, if his  ability is 
impaired, the contractor will be directly damaged. I f  there may be such 
a case, i t  is  unnecessary to consider whether the contractor with such a 
right should have his action for damages, and receive his proper share 
of the amount allowable for the impairment of the other's earning 
powers, and the damages of the other be diminished accordingly. I t  is 
enough for the present case that  persons whose relations to the injured 
party are purely domestic should not be permitted to share the conipea- 
sation to which he is entitled for the impairment of his poners by the 
tort of another person, nor to receive an  additional sum beyond the full 
compensation to which the injured person is entitled. Their damages 
are too remote to be made the subject of an action." 

Substantially the same principle is upheld in  the folloning cases: 
Bolger v. Railway, 205 Mass., 420; Whitcomb v, Railroad, 215 Mass., 
440; Gearing v. Berkson, 223 Mass., 257; Blair v. Seitner Dry Goods 
Co., 184 Mich., 304; Brown v. Kistlemun, 177 Ind., 692; S m i f h  v.  Build- 
ing Co., 93 Ohio St., 101; X a r r i  v. Railroad, supra; Emerson u. Taylor 
(Md.), 101  At., 538; Tobiassen v. Polley ( N .  J . ) ,  114 At., 153; Bern- 
hardt v. Perry (Mo.), 13  A. L. R., 1320; Rosciolek v. Power Co. (Or.) ,  
160 Pac., 132. See, also, 13  R .  C. L., 1445, sec. 495; note to H ~ p p  z.. 
Dupont, 18  A. L. R., 882; note to Smi th  v. Uuilding Co., supra, 63 
L. R .  A. (1916-E), 103; fleiberg v. Colzen, (Vt.) ,  55 L. R. A. (K. S.), 
483. 

I n  30 C. J., 973, sec. 693 (3) ,  i t  is suggested that  the only case con- 
trarening this principle is Hipp  v. Dwpont, 182 S. C., 9. I t  becomes 
necessary, therefore, to determine the scope of this decision. 

The record shows that  W. B. Hipp,  the plaintiff's husband, had 
brought suit i n  Virginia to recover damages for personal injuries alleged 
to have been caused by the defendants' negligence, and that  judgmcnt 
had been rendered against him. Afterwards the plaintiff instituted her 
action against the defendants i n  this State, not for injuries to hcr hus- 
band, but to herself, which she alleged to be (1) expenses paid by her, 
made necessary by her husband's injuries; ( 2 )  services performed in  
nursing and caring for h im;  (3)  loss of support and maintenance; 
(5 )  loss of consortium; (6 )  mental anguish. A formal demurrer was 
filed, on the ground that  the complaint did not state a cause of action. 
The  demurrer was overruled, two of the justices evidently dissenting in 
part, because they concurred only in the result. 



12s I N  THE SUPRENE COURT. 11x9 

I t  is clear, in our opinion, that  the coniplaint stated a cause of actiou, 
antl that  the deniurrer n a s  properly overruled; for, as is said in  the 
opinion, the plaintiff had a cause of action for injuries nhich were per- 
solla1 to herself arid not the remote consequences of the d~,fendalits' neg- 
ligence. Bu t  the authorities cited in  the opinion do ~ i o t  uphold the 
contontion that  the loss of consortium, under the facts disclosed in 
Iiipp's cusc, or ill the case a t  bar, constitutes a cause of a ~ t i o l l  on behalf 
of the wife. U o l l e m a n  v. H a r w a r d ,  F lccnd~rmeyer  v.  Cooper, and 
Jayncs  v. Jayrlcs, tlicrein cited, are based 011 the principle of a dircct 
and intentiol~al ilirasioii of the marital rclatio~l, and ill practically all 
j u r l d i c t i o ~ ~ s  acationr of this character are rwognizrd, alld the rsccrpt 
from Ucrnhurd t  1%. P e q  occurs ill a diisrlitmg op in~on  and not 111 the 
o p i n i o ~ ~  of the Court. 

,\fter diligent rtwarcli,  \w ha\ e failed to find a single decision (apart  
from the intimation in 1 Z ~ p p  c. D u p i n t .  . sup -a )  wllicl~ a p p r o ~ o s  tlicl 
nife's right to rccolcr damages for the loss of ponsor t iur~~,  ul~tler the 
circumstances appcariug in tlie instant rase;  and to qaric ion suc.11 riglit 
of reco\ cry nould he t a n t a m o u ~ ~ t  to the rccognitioll of a ( octrint uttcrly 
at rariancc n i t h  thc most cnlightenetl judicial opiniori prc.7 ailing ill 
other jurisdictions. 

Lpon the facts appearing, if the plaintiff has no causz of : ~ ~ t i o ~ i  for 
loss of consortiun~, she has none for n lmta l  :il~guisli. Bi,tncrn her ant1 
the tlcfelitlant tlwre existed no rnutunl relation, contrartual or other, and 
up011 her tlw defcntlalit inflicted no physical injury. T h e  question of 
liltbility for fright, folloned or unaccompanied by physical injury, does 
not arisc. I<~mbel-ly c. I l o u ~ l a , ~ d ,  supra. The  question is nlietlier the 
plaintiff ma? rccowr dnm:lg<,s for thc n~cn ta l  anguish she cxpt.rienced 
from the sight antl Bnonledgc of her husband's ~.uffering when she has 
110 other cause of action. I t  nlny b r  adniittctl t l l ~ t  rnr,ntrl anguish, inf -  
ferctl in connection n i t h  a \\rong vhich,  a p r t  from such mental pain, 
constitutes n cnuae of action, may be R lprop[~ ~ l c r n ~ n t  of conlpensatory 
damagcs. IJ '~- i f t  7%. R. l?., 148 X. P., 37; TlrafXin \  7%.  J l f q .  ('o., 131 
N. P., 33G. But t l i ~  general rule is that mental suffering, unrelated to 
any other cause of action, is not alonc :l wfficient basis for tlic rccorrry 
of suk~stantial dan~agcs. T o  this rule there are exception::, of coursr, as, 
for c~samplc, actions for breach of promise of marriage ( ~ l l l c ~ ~  1 % .  BaX er, 
86 S. C.,  02).  or actions growing out of the failure properly to tranqmit 
and dclirer telegraphic messages not of a pc~cuniary nature (170unc/ r * .  
Tel. C'o., 107 X. C., 370. and other caws),  and similar instance< in 
\vliic~li mcntal suffering is recognized as tlie ordinary and proximate 
consequence of tlie wrong conlplail~ed of. See 17 C. J ,  525, bee. 131 
et scg., a11d cases cited. 
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B u t  i n  these cases the  relat ion existing betveen the  offender and t h e  
complaining p a r t y  was proximate, not remote. T h i s  distinction is  cru- 
cial. " I n  t h e  law, mental  anguish i s  restricted, as  a rule, to  such mental  
pa in  or  suffering a s  arises f r o m  a n  i n j u r y  or  wrong to t h e  person him- 
self, a s  distinguished f r o m  t h a t  f o r m  of mental  suffering which is  t h e  
accompaninlent of s y m p a t h ~  or  sorrow f o r  another's suffering, o r  which 
arises f r o m  a contemplation of wrongs committed on the  person of 
another." 8 R. C. L., 515, see. 73, a n d  cases cited. 
In view of t h e  decision i n  Iiipp G .  Dupont, supra, t h e  iiistruction 

complained of was not devoid of apparen t  sanct ion;  but,  af ter  careful  
examinat ion of t h e  authorities, we a r e  satisfied t h a t  t h e  plaintiff is  not 
entitled to  damages f o r  mental  anguish or loss of consortium, upon t h e  
facts  developed i n  t h e  record, and  t h a t  the  defendant's p rayer  to  th i s  
effect should h a ~ e  been given. A n y  int imation to t h e  contrary in  l l i p p  
v. Dupont is disapproved. ' 

111 declining t h e  defendant's prayer ,  and  i n  giving t h e  instruction 
excepted to there  was 

E r r o r .  

STACY, J., did not sit. 

(Filed 31 January, 1925.) 

1. Segligence-Automobiles - Statutes - Speeding Regulations-Cross- 
ings-Evidence-Konsuit. 

I11 an action to recover damages of the drfendant, caused by a collision 
of two autoniobiles a t  an intersecting street of a town. by the defendant's 
negligence: Held, a motion as  of nonsuit \ \as  properly denied, upon evi- 
dence tending to shorn that the defendant IT as t~avel ing a t  the time a t  a 
speed exce$sire of that allowed by C .  S., 2617, while plaintiff was using 
the care rcquircd of hiin under the circu~ustances. C. S.. 367. 

2. Witness-Character-Cross-Examination. 
Upon cross-examination. a nitness for a party as to character. in an 

action to recover damages in a negligence case, cminot be directly ques- 
tioned as  to unrelated acts of the defendant to that complained of,  though 
upon his onn  volition he may ansner  as to general character, and then 
qualify his former evidence on the subject. 

3. Courts - Improper Remarks - Statutes-Appeal and Error-Segli- 
gence-Evidence-Automobiles. 

In an action to recover damages for a negligrnt injury alleged to hare 
been caused by a collision between the automobile driren by the plaintiff 
and that driven by the defendant, remarks by the trial judge in his 
instruction to the jury as  to the danger of automobiles. apply equally to 
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the plaiiitid and clefeudant, arid may not be held for prejudicial error to 
the defendant, against whom a verdict has been rendered, as  an espres- 
siou of ogiiiion upon the evidence prohibited by our statul:e. U. S., 564. 

4. Segligence-Stat~tes-~4utomobiles - Speed ReguIations-Negligence 
per se - Proximate Cause - Contributory Xeyligence - Burden of 
Proof. 

111 an action to recover damages for the riegligence of the defendant in 
c;ausing a collisiori with plaintiff's automobile a t  a street jntersectiou, aiid 
the only question arising from the evidence is ~vllether tl182 defendant was 
running a t  a speed prohibited by C. S., 2617, the violation of tlie statute 
is riegligencc per sc, leaving only the question of \vlietlier this i~egligci~ce 
\\-as, uiider the circumstniices, the prosilllate cause of the injury com- 
l~lnined of, the burden of the issue a s  to plnintifS's contributory negligence 
being upon the defendant. 

5. I~1structions-Evidence-Issue~-Neg1igon~eAutomobiles--Contribu- 
tory Negligence. 

Where the charge, coilstrued as  a whole upon its related parts, is cor- 
rect, i t  will riot be held for error that  it  was incomplete ill i ts parts, take11 
tlisjoiiitcdly or unco~iiiectedly ; arid where tho facts to be fourid are siml)le 
:uid readily understood by jurors of the average intelligence, ill relation 
to correct instructioiis of tlic law given, i t  will not be held for error that 
the court failed to instruct the jury more particularly as  to certain l~lidses 
of tlie eritle~~c.c, csl)ecially wlien no special requests thereto hare bceii 
: ~ l ~ t l y  tendercd by the party complaining. 

STACY and  C ' o s s o ~ ,  JJ., disseliting. 

CIVIL ACTIOS, tried before Brown, J., and a jury,  a t  Special Apr i l  
Term,  1024, of P ~ ~ s o s .  

T h e  plaintiff brought th i s  action against, t h e  defendant  to  recover 
damages he sustained i n  a n  automobile collision. 

T h e  plaintiff contends t h a t  on S u n d a y  erening, 4 March,  1023, about 
5 :30 o'clock, lie n a s  re tu rn ing  home i n  a F o l d  automobile, with his  two 
litt le b o ~ s ,  liaving taken his  wife  to  Ilcr sister's; t h a t  h e  was d r i ~ i n g  h i s  
ca r  on t h e  r ight-hand side of M a i n  Street ,  i n  Rosboro, going s o u t h ;  
that  just Leforc 11c got to N e w  Strcet ,  t h e  tu rn ing  p l a l e  t o  go to h i s  
lion~cx, a fcllon r a n  111) bchind 11im ant1 blew hi+ liorn, a11d d ~ d  so aga in ;  
that  h e  got to  t h e  placc to  niake t h c  t u r n  at  S e w  Street ,  and  dropped 
h i s  iimid out :mtl looked i n  front ,  ant1 tlcf(~n(la11t's ca r  was approaching,  
about 100  yrwds a v  ny; that  h e  threw his  I(1ft h a n d  out 011 the  side h e  
was t u r l ~ i n g ,  to  m a k c  tile t u r n ,  and  rie\ved tlic street h c  liacl to  make  
tllc turn in, alitl thre\\- his  eyes around to look a t  t h e  m a n  behind, and  
~ v l w n  h e  turncd a round  aga in  plaintiff's car  was i n  6 or 8 feet f r o m  
him. H e  testified: "If t h a t  ca r  h a d  becn shot out of a rifle i t  would not 
h a w  lookctl l ike i t  v a s  coming a n y  faster  into nry car." T h a t  h e  was 
ru l in i l~g  r e r p  slo\\-, and  h i s  l e f t - l i a ~ ~ d  f ron t  wheel was i n  a foot o r  a foot 
and a half of t h e  curbing or  gu t te r  when defendant's ca r  h i t  h im.  H i s  
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car was about 15 yards from Kew Street when he saw defendant up the 
street. Defendant's car was going at least 45 miles an hour. 

M. R. Long, the defendant, contended that he and his wife and two 
children, Mr. and Mrs. Boatwright and child, and Mr. Watts Norton, 
were out riding for pleasure. That he was coming into Roxboro and 
going north and saw the plaintiff in his auto coming at a very reason- 
able rate in the opposite direction, on the right-hand side of the street. 
That he had a plain and unobstructed view of this little alley (Kew 
Street). H e  saw no one coming out and had no reason to presume that 
this car of plaintiff's would turn. H e  thought it was going to continue 
in the same direction in which it was going. H e  testified "When I got 
in about 30 feet of the car, i t  suddenly swerved across in front of me 
and I had very little time to do anything." H e  jammed on the brakes 
as quickly as he could and did everything to avoid the collision. He  did 
not see plaintiff give any signal, he could not say how fast he was 
going, somewhere between 15 or 20 miles an hour. Plaintiff was looking 
behind and did not know where he was going. Plaintiff did not come 
up and make a turn as you are supposed to do at  a street intersection. 
Defendant was driving a Packard car and with the passengers weighed 
about 6,000 pounds. 

The usual issues of negligence, contributory negligence and damages 
were submitted to the jury and found in favor of plaintiff. Judgment 
was rendered in favor of plaintiff. Defendant made exceptions, assigned 
numerous errors and appealed to the Supreme Court. 

C. A. Hall, Pou c6 Pou, and J .  W .  Bailey for plaintiff. 
Lather M .  Carlton, Wm.  P. Bynum, F. P. Hobgood, Jr., and Sidney 

S .  Alderman for defendant. 

CLARKSOK, J. Defendant made a motion for judgment as in case of 
nonsuit at the close of plaintiff's evidence and at the close of all the 
evidence. C. S., 567. The court below refused these motions and in this 
we think there was no error. 

On a motion to nonsuit, the evidence is to be taken in the light most 
favorable to plaintiff, and he is entitled to the benefit of every reasonable 
intendment upon the evidence and every reasonable inference to be drawn 
therefrom. Christman v. Hilliard, 167 N.  C., 6 ;  Oil Co. v.  Hunt, 187 
N. C., 157; Hanes v. Utilities Co., 188 N. C., 465. 

I n  the progress of the trial the court below permitted a witness, Louis 
Daniel, to testify concerning the reputation of defendant Long, that his 
character was good, but he had the reputation of being a fast driver. 
The court below having excluded the question as to defendant's reputa- 
tion for fast driving, defendant duly excepted and assigned this as error. 
We do not think this assignment of error can be sustained. 
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111 h'dwarcls v .  I 'rice,  162 X. C., p. 244, C'la lk ,  C'. J., gives the rule as  
follows : "The party himself, when he  goes upori the witness stalid, can 
be asked questioris as to particular acts, impeaching his character, but 
as to other witnesses it is only cornpeterit to ask the witnt~ss if he ' h i o n s  
the general cliaracter of the party.' I f  he  answers 'No,' he must be 
stood aside. If he answers 'Yes,' then the witness can, of his own accord, 
qualify his  testimony as  to what extent the character of the party 
attacked is good or bad. T h e  other side, on cross-ex:~riiination, can ask 
as to the gciieral character of the party for particular  ices or virtues. 
But  it is not perrr~issible either to sliow distinct acts of a collateral 
liature or a general reputation for having committed such specified acts. 
Mclielway Ev., secs. 123, 123; 1 Gr. Ev., sem. 461-b." 

A witness, Babc Long, testified for plaintiff: "I live on f a rm 111 this 
couutg. Know the defendant, N a t t  Long, a i d  Mr.  Da7-is. N r .  Long's 
rliaracter and reputation is good." 

'Q. What  is his reputation for driving?" 
Objection by defer~darit. I11 sustainirig defendant's objectio~i the court 

again stated that  it was not competent to ask the w i t n e ~  about defend- 
a n t ' ~  reputatioli coiicernilig a particular subject, but th,rt w i t ~ ~ e s s  could 
sag, his character was good or bad, or could qualify i t .  Witness then 
said, "He is a fast driwr." ,bid to this :tnsner there v as no objection 
and no motion made to strike it out. 

"I have known Mr. Davis all of his  life and his character is good." 
With no objection by defendant to Babe Long's testimony or to practi- 

cally the same evidence giren by Louis Daniel, we can sce no prejudicial 
crror if the testimony of Daniel had been error. 

Exccptioris and assigr~rricnts of crror were made t-, the folloning 
remarks of the court below when charging the jury:  " I t  v a s  said to 
you by 011s of the counsel, an  autoniobile is a recerit-comparatively 
recent invmtion, and it seems as if i t  had taken possessLon of the whole 
country. I doubt very much whether it has been a gcod invention o r  
not. My personal opinion is that  the country would b~ better off if it  
had never existed, but that  hasn't anything to do with this case. . . . 
I n  fact tliere are  a great many who think that an  automobile is Inore 
dangerous than a railroad eilgine, because a railroad engine goes on a 
track and people can see the track and they know where they are nhen  
they are on a railroad track, but all automobile comm along with a 
very little noise, ~ + i t h  great rapidity, and it may kill a man or seriously 
injure him almost before he knows it." 

T h e  remarks of the court below in the charge was a matter of common 
knowledge and a general statement of the  experience of nien in general. 
The remarks could not be prejudicial. The  reference wz s to automobiles 
in general and applied to both parties, who o~vned them. W e  do not  
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think the remarks come within the condemnation of C. S., 561, that  
no judge "shall give an opinion whether a fact is fully or sufficiently 
proven, that  being the t rue  office and province of the jury;  but he shall 
state in a plain and correct maliner the evidence given in the casr 
and declare and explain tlie law arising thereon." As said by S a s h ,  
C. J . ,  i n  ATasll 2 1 .  Morfon,  48 K. C., p. 6 :  "I t  is extremely difficult, very 
often, to say whcre duty stops and n-rolig begins." We do not construc 
the r ~ n i a r k s  made as wrong or reversible error. 

The other exceptions and assignments of error are as follo\m: "Bc- 
cause the court helon charged the ju ry :  'Now, it was tlle dcfcildant's 
duty, Mr. Long's duty, nhen  he  n as approaching this intersecting street 
to slow down his machine to ten miles an  hour.' 'NOT. it was the clefend- 
ant's duty when he approached the limits of the  town and approached 
this intersecting Xew Street to keep a close lookout, to slow do~vn his 
car and not run  faster than ten i d e s  an  hour, and if 1113 failed to do 
that, then he is guilty of negligence.' Because his Honor charged the 
jury : ' h d  you  ill ariswer the second issue T o . "  ' Because his Honor 
in his charge failed to define negligence and contributory negligence." 

These assignments of error bring us down to the main controversy in 
the case. Taken alone they may be subject to criticism, but the charge 
must be considered and construed as a nllole and not d is jo i~~tedly .  
Nangum v. R. R., 185 S. C., p. 701. 

The evidence succinctly, on the par t  of plaintiff, was that  l l ~  was 
going south in a Ford auto on Main S t r c r t ;  that  he heard a horn blow 
behind him and looked back and thrn  looked in front and san- dcfendant 
100 yards avay.  H e  put his hand out on tlle left side of the  car the 
way he was turning and started into Sev.  Street and was struck by 
defendant, xhose car was coming like a "shot out of a rifle.'' On  the 
other hand, the defendant's evidence was that dcfendarlt had 110 reason 
to presume that  plaintiff would turn  into '(this little alley" (NPW 
Street), hut would continuo in tlie direction lie \\as going. H e  saw no 
hand thrown out to give anybody warning, and nlien he was in 30 feet 
of defendant's car tlie plaintiff suddenly swerved across in front of him 
and he did his utmost to avoid the collision and put on brakes. P l a i ~ i -  
tiff was looking behiiid him and did not know wl-lerc he was going, 
and did not make the usual intersection turn. Defendant was driving 
a Packard car and with passengers weighed about 6,000 pounds. Defend- 
ant  admitted lie was going about 1.5 or 20 miles an  liour. These statc- 
ments show the conflict between the parties. Thc  t ru th  of tlie matter 
v a s  for the jury and not this Court. They have found the usual tllrec , 

issues for plaintiff. 
The  latter part  of C. S., 2616, is as follows: "Upon approacliing an  

intcrsecting highn-ay, a bridge, darn, sharp curve, or deep descent, and 
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also in traversing such intersecting highnay, bridge, dam, curle, or 
descent, a person operating a motor vehicle shall have it under control 
and operate it at  such speed, not to exceed ten miles an hour, having 
regard to the traffic then on such highway and the safety of the public." 

The latter part of C. S., 2617, is as follows : "Any person so operating 
a motor vehicle shall, at the intersection of a public highway, keep to 
the right of the intersection of the center of such highwity when turning 
to the right and pass to the right of such intersection rhen tunling to 
the left, and shall signal with the outstretched hand the direction in 
vhich turn is to be made." 

The testimony of plaintiff, taken to be true, n a s :  When he canie to 
the intersection of Main and Kew streets to go into Xem Street, he 
made the turn at  the place required by the statute a d  signalled with 
his outstretched hand. Defendant was 100 yards away. Plaintiff, from 
his testimony, was complying with the law of the road. Defendant, from 
his testimony, mas not within the speed limit required at intersectioiis. 
H e  did not have his auto under control and the speed esceeded 10 miles 
an hour. The violation of the statute was negligence per se. 

I n  iXewton v. Texas C'o., 180 N .  C., p. 565, WalLe,*, J., sags: "As 
the violation of a statute, or an ordinance, is negligence ,per se, or rather, 
to speak more accurately, i t  is itself a distinct wrong in Law, and all that 
is needed to make it an actionable wrong is the esseltial element of 
proximate cause, for 'wrong and damage' constitute ,i good cause of 
action if there be a causal connection between them. That the violation 
of a statute, or ordinance of a city or town, is negligence per se, or a 
distinct wrong in law, is the rule established by the more recent cases. 
Leathers v. Tobacco Co., 144 N .  C., 330; Starnes v.  X f g .  Co., 147 N .  C., 
356; Ledbet ter  v. Engl i sh ,  166 N .  C., 130; M c S e i l l  v. 12. R., 167 N. C., 
390; Ridge v. High Poin t ,  176 AT. C., 424. We so held i n  S t o n e  v. T e x a s  
Co., at this term." S t u l t z  v. T h o m a s ,  182 h'. C., 473; G r a h a m  v. Char-  
lotte,  186 N. C., 666. 

Al statutory duty was imposed on defendant. H e  failed to do xihat the 
law required of him. This was negligence per se, and i t  n.as a question 
for the jury to say whether or not such negligence wi~s the proximate 
cause of the injury to plaintiff. 

On the second issue as to contributory negligence of plaintiff, the 
burden of proof rests with defendant. Hal l  v. Chair  C'o., 186 K. C., 
-169; X o o r e  v. I r o n  W o r k s ,  183 N .  C., 438; V a n n  v. 1;. R., 182 N. C., 
567. From the defendant's testimony, taken to be true, without any 
\yarning plaintiff ran his automobile in front of defendant's automo- 
bile when 30 feet from him. I f  this version be true, the burden of proof 
being on defendant, the jury would have been varrant t~d in finding the 
plaintiff guilty of contributory negligence, and, if so, he could not 
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recover. W e  think this aspect was fully presented to the jury in the 
charge of the court. 

With the facts as stated and the law as herein set forth, the learned 
Judge who tried this c a s e a n  honored member of this Court for years- 
charged the jury as follows: 

"Sow, i t  was the defendant's duty, Mr.  Long's duty, when lie IT as 
approaching this intersecting street to slow down his machine to 10 miles 
21n hour. I t  n a s  his duty to keep a lookout ahead of him for any auto- 
mobile that  might come out of that  intersecting street. That  is the 
reason that  law was made. Now, n h a t  is an intersecting street? I t  is 
not necessarily one that crosses another street. I t  isn't a cross street 
necessarily. I t  seems from tho evidence in this case that  New Street 
enters into South Main Strcet, and therefore it is an  intersecting strect 
a s  decided by the Supreme Court i n  the case of X a n l y  v. A b c m a f h y ,  
167  IT. C., p. 220, where the Supreme Court quotes the statute and 
says : 'That the public laws providing among other things, that  a person 
operating a motor vehicle, when approaching an  intersecting highway or 
trareling it, sliall have the car under control and operate i t  a t  a speed 
not exceeding ten miles an  hour, having regard to the traffic then on the 
highway and the safety of the public,' and this decision goes on to say 
that  an  intersecting street is one which enters into another street, but 
not necessarily crosses it. The  decision says: ' I t  is  held that  the 'inter- 
secting streets or highnays' includes all space made by the junction of 
frequented streets of the town, though one of the streets enters the other 
~ i t h o u t  crossing or going beyond it.' Then my old friend and colleague, 
.Ttisf ice Walker ,  TT ho n-as on the Supreme Court Bench with me for many 
years, gocs on to say in this case: 'Those who handle these mnchines, 
nhich are highly dangerous if driren rapidly, especially along a 
crowded thoroughfare and more especially when turning a t  the angle of 
t ~ v o  intersecting streets or roads, should strictly obey the law and exercise 
that  degree of care generally which is commensurate with the great 
hazard produced by a failure to do so. They should hold their cars 
well i n  hand and give timely signals a t  points where people should 
reasonably be expected to h e  and where they ha re  the right to be.' 

"Sow, i t  was the defendant's duty when he  approached the limits of 
the town and approached this intersecting h'ew Street to keep a close 
lookout, to s l o ~  down his car and not run  faster than ten miles an hour, 
and if he  failed to do that, then he is guilty of negligence but w h e t h r ~ '  
he is liable depends on whether that  negligence caused the injurp. 

"Negligence i n  order to be actionable must be the proximate cause of 
an injury. NOTIT, proximate cause means the nearest cause. I t  means, 
as the law writers say, the causa causam without v~hich  the injury would 
not have occurred." 
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The  learned judge then set forth plaintiff's contentions based on the 
facts herein stated, and said : "Now, if you take that  view of the evi- 
dence, you will find for plaintiff. T h e  burden of proof, of course, is on 
the plaintiff to satisfy you by a preponderance of the evidence. H e  isn't 
obliged to satisfy you beyond a reasonable, doubt, because that  rule of 
law does not apply in  civil suits generally, but he  must satisfy yon by a 
prepondcraiice of the e ~ i d e n c e  that  those facts are true, and if you arc  
so satisfied, you will answer that  issue 'Yes,' and you will answer tlie 
second issue T o . '  " 

Tlicx court the11 g a l e  defeildant's version, and charged tlit. jury oil 
that  aspect: " T ~ P  defendant says that  he isn't guilty cf any negligence. 
H e  says that  when he approached the city limits and approached this 
intersecting New Street, that  he had his car \veil in hand and that  
lie v a s  driving within the speed regulation. R e  had his n i f e  iri there 
irud his little daughter, and two gcntlemcn, and the two men testified, I 
bel ie~c ,  that  the rate of speed he n a s  driving was not fast. The  law 
says wlmi he approached this intersecting street he must not drive 
over tell miles ml hour and hr must have his car ~ 1 ~ 1 1  ill hand. T h e  
defendant says that  the cause of this in jury  Tvas negligence of the plain- 
tiff. The  defendant says that  plaintiff WE looking behind, instead of 
in front, and that  the plaiiitiff turned his car negligei~tly to  the k f t ,  
right in front  of the defendant's automobile, and tha t  he could not 
prevent the injury. S o w ,  if you find those facts to be true, then you 
will arlswer that  second issue 'Yes,' that the plaintiff by his own ncgli- 
genre contributed to his injury." 

T o  the charge on the third issue as to dan~ages, tlicw was no c s c e p  
tion. 

111 Salmon v. Wilson,  2 2 i  I l l .  App., 286, in marly respects similar 
to the case a t  bar, the court said:  " I t  does r~o t  con emplate that the 
right may be inroked when the car from the right is so f a r  from the 
intersection a t  the time the car from the left enters upon i t ,  that, ui t l i  
both ru~ in ing  within the recognized limits of spml ,  the latter will 
reach the line of crossing before the former nil1 reach the intersection. 
Uiltlcr the state of facts in this casc plainti4 might rcasolia1)ly have 
presumed that  defendant noultl not esr<wl the speed limits fixed by 
statute, a i d  that  he  would bc able to crors the intersection before d(>fend- 
ant's car reached it." Berry Automobiles, 4 ed. (1924), p. 841. 

W e  think the rule laid dov-n in  S. v. Beard, 124 S. C., p. 813, appli- 
cable here:  "It is t rue that  the objwt of the cliarge is to state tlie l a n  
of the case to tlie jury, a i d  to aid thcm in applying the facts to the l a v ;  
but the manner in which this is done inust be left, to a w r y  great 
extent, to the good sense and sound judgment of the judge who tries 
the case." 
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I n  Simmons  c. Davenport, 140 PI'. C., p. 410, Walker ,  J., said:  "In 
the absence of any such request, we cannot say that  i t  was reversible 
error for the court to h a r e  charged in the general terms employed by it, 
especially in a case like this one, which involves so little complication 
that  a jury could not well have misunderstood the legal aspect of the 
matter. I f  a party desires fuller or more specific instructions, he must 
ask for then1 and not wait until the 1-erdict has gone against him and 
then, for the first time, complain of the charge. Kendrick z'. Dellinger, 
117 S. C., 491; X c X i n n o n  c .  X o r ~ i s o n ,  104 N .  C., 354; 8. v. Debnam. 
9 8  N. C., i l 2 ;  Clark's Code ( 3  ed.), pp. 535 and 536." S. z'. O'Seal ,  IS7 
X. C., p. 24. 

The  case is not complicated as to the lam or facts. The  jurors are 
presumed to be men of "good moral character and sufficient intelligence." 
They could easily understand the law as applied to the facts. The  jury 
has found all the issues in favor of plaintiff, and we find 

N o  error. 

STACY and CONSOR, JJ., dissent. 

M A U D  C R A I G  v. S U X C R E S T  L U M B E R  COJIPAST ET A I .  

(Filed 31 January, 1925.) 

Kegligence-Wrongful Death-Survival of Actions-Parties-Statutes- 
Husband and Wife-Actions. 

TT'hile the common law not permitting the recovery of damages for a n  
injury inflicted, resulting in death, has now been changed by statute. 
allowing the cause of action to survive ( C .  S., 160), the statute requirrs 
that the action be brought by the personal representatire of the deceased; 
and while n cause of action may, under certain circumstances, be open to 
the nidow, as nhere she has independently suffered loss during the period 
betneen the injury to and the death of her husband, it cannot be upheld 
nhere the injury inflicted and the death are instantaneous. As to her 
recovery for loss of her husband's society, support and consortium, see 
Hin?lanf z'. Power Go., ante,  120. 

APPEAL by plaintiff from R a y ,  J., at  September Term, 1921, of 
H A Y K ~ O D .  

Xorgan d? Ward  and W .  J .  Hannah for plaintiff. 
.tlle?y & -411ey for defendants. 

L 2 ~ a ~ r s ,  J. The plaintiff, who is the widow of George Craig, alleges 
that her husband n-as an  employee of the defendant company, perform- 
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ing the duties of an  engineer on its logging train,  and ,hat on 11 April, 
1922, he was instantly killed by the  negligence of the  defendants. There- 
after she qualified as his personal representative and brought suit against 
the defendants i n  which she recovered judgment for $12,000. 185 IV. C., 
560. The. present action is  prosecuted in  her indiv idud capacity. She  
alleges tha t  by reason of lier husband's death she has suffered, now 
suffers, and will continue to suffer, grief and pain both of body and of 
mind, as ~vell  as  the loss of the society, companionship, support, and 
consortium of her husband. 

T h e  defendants demurred to the complaint on the ground that  i t  does 
not state a cause of action in  that  i n  appears upon its face that  the 
deceased was killed instantaneously, and that  the action cannot be main- 
tained by the plaintiff i n  lier individual right. The  demurrer x a s  sus- 
tai~lctl and the plaixtiff appealed. 

At conlmon law a civil action n a s  not permissible for an  injury 
resulting in  drath. Baker  v. Bolt072, 1 Camp., 403; Ins. Co. 1 ) .  B r a m e ,  
95 r. S.,  754, 2-1 Law Ed., 680; Xi tche l l  zs. Tal ley .  182 N .  C., 683. 
Under Lord Can~pbell 's , k t  (C. S., sec. 160) thc suit must he brought 
by the personal representat i~c,  alid cannot be prosecutetl 1,- the widow 
of the deceased. I Jowe l l  v. Comrs. ,  121 N. C., 363. Conditions may 
mist  under which an action map  be brought for loss suffered during the 
period bctx-een the illjury and the dcath, hut this principle docs not 
apply x h e n  the death is instantaneous. Kzllian v. li. R., 128 X. C., 
261; C ~ o o m  z.. X u r p h y ,  179 S. C., 393. Upon the dlegations in the 
complaint the plaintiff is not entitled to recover for loss of her husband's 
society, support, and consortium. This  question is  discussed and de- 
termined in H i n n a n t  v. I'olcer Co., anfe, 120. 

The demurrer n.ns proprrly sustained and the judgment is 
,\ffirrned. 

ADAM LOCKHART ASD U. B. RTAIXKX, RECEIVERS OF SOCTIIERX SAVISG? 
BAXK, .\so JOIIS W. GULTXDOE. TRUSTEE. V.  GEORGE R. PARKER. 
ESEC~~TOR OF MRS. 11. E. PIRICER. ASD W. li. JIARSHA'l,ll. AD~SIITISTRATOI~ 
n. R .  x.. c. T. A , .  OF JOIIS T. PATRICK, ASD F. H. HIGIITOWER, RECEIVER 
OF DIXIE 1-)EYELOPMENT COIIPASY. 

(Filed 31 Jmiuary, 1925.1 

Deeds and Conveyances - Personal Covenants - Warranties--Breach- 
Covenants Running with Land. 

Where, in his cleetl to lands. the grantor, for 11ims.lf and heirs. c o -  
c~lnnts x~ith the grantee, a corporation, its snccec;sors and assigns, that he 
is seized in fee simple of the lands, with right to convey the fee simgle 
free, clear of encumbrance, ni th warranty to defend the said title against 
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lawful claims: Held,  the covenant and warranty do not run with the land, 
but are personal to the grantee, and action thereon may be brought by 
him upon the delivery of the deed when there is a mortgage then existing 
against the title; and when the grantee has, in like deed of covenant and 
warranty, conveyed the title to another, such other person may not main- 
tain an action against the original covenantor or warrantor for damages 
arising from the breach of his covenant and warranty. 

APPEAL by plaintiffs from judgment rendered by Lane, J., at Sep- 
tember Term, 1924, of ANSON. 

The facts alleged in the complaint, pertinent to appellant's assign- 
ment of error, are as follows : 

1. On 27 October, 1911, John T. Patrick, in consideration of the 
sum of $12,500, conveyed by deed a tract of land described therein to 
the Dixie Development Company, a corporation, in fee simple; in said 
deed John T. Patrick, for himself, his heirs, executors and adminis- 
trators, covenanted to and with the Dixie Development Company, its 
successors and assigns, "that he mas seized of the above-described tract 
of land in fee simple, and had the right to convey the same in fee 
simple; that the same was free and clear of any and all encumbrances, 
and that he would forever warrant and defend the title to the same 
against the lawful claims of all persons whomsoever." 

2. On 3 February, 1913, the Dixie Development Company, for the 
purpose of securing payment of its note for $5,000, due on or before 
I January, 1914, payable to the order of the Southern Savings Bank, 
conveyed by deed of trust the said tract of land to John W. Gulledge, 
trustee; in said deed of trust the Dixie Development Company cove- 
nanted to and with John W. Gulledge, trustee, his successors and 
assigns that "it v7as the owner of and was seized of said premises in fee, 
and that it had the right to conrey the same in  fee simple; that the 
same was free and clear from any and all encumbrances, and that it 
would forever warrant and defend the title to the same against the 
lawful claims of all persons whomsoever." 

3. At the date of the deed from John T. Patrick to the Dixie Develop- 
ment Company, to x i t ,  21 October, 1911, there Tas outstanding a mort- 
gage on said land, executed by John T. Patrick to John R. Little and 
H. W. Little, dated 25 September, 1909, duly recorded in  the office of 
the register of deeds of Anson County; none of the notes secured in 
said mortgage was due on said date. 

4. On 8 February, 1915, an action was begun in the Superior Court 
of Anson County by L. L. Little, executor of John R. Little and H. W. 
Little against John T. Patrick and F. M. Hightower, receiver of the 
Dixie Development Company, for the foreclosure of the mortgage 
executed by John T. Patrick to John R. Little and H. W. Little, default 
haring been made in the payment of the first note secured therein, the 
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said note having become due on 1 November, 1913; the said land was 
sold under a decree rendered in said action, and Mrs. M. E. Parker was 
the last and highest bidder for said land at  said sale; said sale, having 
been confirmed by a decree of court, the commissioners appointed therein 
conveyed the said land to Mrs. M. E. Parker;  the sum bid for said 
land, to wit, $7,400, was exhausted by the payment of' the notes and 
interest therein, secured in said mortgage, and the costs of the action, 
leaving no surplus. 

5. John T. Patrick, who executed the mortgage to John R. Little 
and H. W. Little, and who conveyed the said land to the Dixie Develop- 
ment Company, was living at the date of the sale and conveyance of 
the same, under the decree of foreclosure, to Mrs. 11. E. Parker. He  
furnished the purchase money, the amount of her bid, and was the real 
purchaser of skid land. Mrs. 11. E. Parker, the biddw to whom the 
land was conveyed, furnished no part of said sum. 

6. Plaintiffs, Adam Lockhart and IT. B. Blalock, are the receivers of 
the Southern Savings Bank, and as such rwcivers are now the owners 
of the note for $5,000, executed by the Dixie Development Company, 
payable to the order of the Southern Savings Hank and secured in the 
dced of trust to John W. Gulledge, trustee. Interest has been paid 0x1 

said note to 1 January, 1915, and said note, with interest from said 
date, is now due and unpaid. 

7 .  John T. Patrick has died since the institution of this action, and 
W. I,. Marshall has been duly appointed and is now his duly qualified 
administrator d. 11. n., c. f. a. Mrs. 31. E. Parker is now dead, and 
George R. Parker is her duly qualified executor. F. 31. Hightower is 
the duly appointed and duly qualified receiver of the Dixie Develop- 
ment Company. The land described in said deeds and deed of trust was 
at  the dates of the same respcctircly, and is now, worth more than 
$5,000. 

8. The covenants and warranties in said deed from John T. Patrick 
to the Dixie Development Company, and in the deed of trust from 
Dixie Development Company to John W. Gulledge, t r ~ s t e e ,  were false, 
and the Southern Savings Bank has been damaged by and on account 
of said false corenants and warranties in the sum of $5,000, with 
interest from 1 January, 1915. 

Plaintiffs demand judgment that they recover of F. 31. Hightower, 
receirer of Dixie Development Company, and TV. L. Marshall, adminis- 
trator of John T.  Patrick, the sum of $5,000, mitn interest from 
1 January, 191.5, for costs and for such other and further relief as to 
the court may seem proper. 

Defendants George R. Parker, executor, and W. L. hfxrshall, adminis- 
trator, demurred ore  tenzss to the complaint and moved that the action 
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be dismissed as to them, for that no cause of action is set out in the 
complaint against them or either of them. Demurrer was sustained 
and action dismissed as to them. Plaintiffs excepted and appealed to 
the Supreme Court. The action was continued as to defendant F. M. 
Hightower, receiver of Dixie Development Company, with leare to file 
answer. 

Fred J .  Coxe and H.  P. T a y l o r  for plaintiffs. 
.McLendon & Cocington,  and Robinson,  Caudle  & Prue t te  for de- 

f endants.  

CONNOR, J. Plaintiffs seek to recover of I?. 31. Hightower, receiver 
of Dixie Development Company, damages, which they allege they have 
sustained as a result of (1) a breach of a covenant against encum- 
brances, and (2 )  a breach of a covenant of general warranty against the 
lawful claims of all persons whomsoever, both said covenants being 
included in a deed by which Dixie Development Company conveyed the 
land described therein to plaintiff John W. Gulledge, trustee, to secure 
a note now owned by his coplaintiffs, receivers of Southern Savings 
Bank. Defendant F. M. Hightower, receiver, has not answered the 
complaint of plaintiffs. The action was continued as to him with leave 
to file an answer. 

Plaintiffs further seek to recover of W. L. Marshall, administrator of 
John T. Patrick, who conveyed the said land to their grantor, Dixie 
Development Company, damages (1) for a breach of covenant against 
encumbrances and ( 2 )  for a breach of general warranty against the 
lawful claims of all persons, both of said covenants being included in 
his deed to said Dixie Development Company. Defendant W. 1,. Mar- 
shall, administrator, denlurred ore  fenus to the allegation of the com- 
plaint upon which plaintiffs seek to recover judgment against him. 
Thrse allegations are therefore to be taken as true. Ha!jman 1%. Davis, 
182 S. C., 563. Plaintiffs, by their exception to the judgment sustain- 
ing the demurrer, present to this Court for review, as a matter of law, 
the question whether a cause of action in faror of plaintiffs and against 
defendants is set out in tlic complaint. 

1. I t  is admitted that at  the date of the execution of the deed from 
John T. Patrick to Dixie Development Company there was a mortgage 
outstanding on the land conwyed bv said deed, executed by John T. 
Patrick to John R. Little and H. W. Littlc, and duly recordrd. This 
mortgage was an encumbrance on the land, and its existelice n-as a 
breach of the covenant in the deed against encumbrances. A cause of 
action arose at once for damages for the breach of this covenant, ill 
faror of Dixie De~elopment Company, corenantee, and against Jo11n T. 
Patrick, the corenantor. Did this cormant or the cause of action aris- 
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ing from its  breach pass to plaintiffs by and under the deed from 
Dixie Development Company to J o h n  TV. Gulledge, trustee? 

Professor Mordecai, in his  Law Lectures, Vol. 11, 2 cd., ch. 24, page 
8.31, says: "The various covenants usually inserted i n  deeds in  modern 
tinlcs are six in  number, to wi t :  (1) Covenant of seizin; ( 2 )  of right 
to convey; ( 3 )  against encumbrances (these do not run  ~ i t h  the  land) ; 
(4) warranty, which may be either general or special; ( 5 )  quiet enjoy- 
ment, and ( 6 )  further assurance (these do run  with the land).  'Run- 
ning with the land' means that  the covenant passes to and may be sued 
upon by all persons to whom the land is  subsequently conveyed. A 
corenant that  does not run  with the land is one that  dol:s not pass to a 
subsequent purchaser of the land, but, if broken, can be sued upon, only 
by tho person with whom the covenant is made, or  his personal repre- 
sentative, if he be dead.,' Again on page 839 he says: ' Covenants ( I ) ,  
( 2 )  and ( 3 )  are persona1 covenants and do not r u n  with the land or 
pass to the grantee of the land, for, if not true, there is  a breach of 
them, as soon as the deed is executed and they become choses in  action, 
which are  not technically assignable." T ~ P  distinction here stated, so 
rlearly and so accura t~lv ,  between corerrants n.hich do and which do 
not '(run n i t h  the l a ~ d , "  and are, or are not assignable, is fully sup- 
ported bv the decisions of the courts and by approved text-writers. 
See opinion of Justice rldams in Cover a. ,llcdden, 183 N .  C., 642; 
Ran-le on Covenant for Title, cli. 10, sec. 202. Ramle says, "A strong 
c2urrcnt of -1mcrican authority has set i n  favor of the ~ o q i t i o n  that  the 
corrnants ~f seizin, for right to c o n q 7 ,  and perhaps against encum- 
brances are  ~ v h a t  a re  called covenants in prme~zfi-if broken a t  all, 
tlicir breach occurs a t  the moment of their creation. T h e  covenant is, 
that a particular state of things exists at tlmt time, and if this be not 
trnr ,  tlie delivery of the derd which contains such a corenant causes an 
instant breach; these rovenants are then, it is held, turned into a mere 
riglit of action, which is not assignable a t  law, nhich  can be taken 
ad\ mltagr of only hy the covenantee, or his personal representatiw, and 
caminot pass to an  heir, a clevisec, or a subsequent purchaser." 

I'rofrssor Mordecai makes the follom%g comment upon the  distinc- 
tion, n-hicli lie says is ~ w l l  c.tablishrd brt~veen those covenants which 
do and tlloqe nliicll (lo not run  113th thc l a~ ld .  "-is all choscs in  action 
fou~ltletl on contract a rc  nqsignable by the Inns of Xorth Carolina 
(Rcv., sec. 400; C. S., -1-46)) mid as the only reason assigned for the 
rule that  those co~cnan t s  n h i r h  are i n  p i - ~ s m f i  and thcrcfore broken, 
if at  all, imrncdiately upon tlirl execution of the deed, cannot be sued on 
by the assignee, is that  a chosc in action is riot assignahlr at the common 
!an-, I see no rcason why undcr our law t l io~e  co~enan t s  do riot run  11-ith 
the land, as we11 as coxenants of warranty and quiet enjoyiucnt." The 
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source of this comment makes it worthy of consideration, but the rule 
is so well established by the weight of authority that we adhere to it. 
The author of the article on "Covenants" in  Corpus Juris, after full 
and exhaustive examination of the decisions of the courts, in 15 C. J., 
1247, says : "The covenant against encumbrances is generally regarded 
as a covenant in prmenti, broken, if at  all, as soon as made, and hence 
does not run with the land." "The preponderance of authority estab- 
lishes the proposition that covenants against incumbrances are merely 
nersonal and do not run with the land." 7 R. C. L.. 1135. 

There is no error in judgment sustaining the demurrer to the cause 
of action founded upon the corenant against incumbrances contained 
in the deed from John T. Patrick to the Dixie Development Company, 
grantor of plaintiff. 

2. I t  is admitted that after the execution of the deed of trust by the 
Dixie Development Company to John W. Gulledge, trustee, the land 
conveyed therein,mas sold under a decree in an action to foreclose a 
mortgage executed by John T. Patrick, grantor of Dixie Development 
Company, outstanding at date of his deed, and that said sale having 
been confirmed, the land was conveyed by commissioners to Mrs. 11. E. 
Parker, testatrix of defendant George R. Parker. There was a cove- 
nant in the deed from John T. Patrick to Dixie Development Company 
against the lawful claims of all uersons to said land. This covenant 
u 

ran with the land, and for a breach of it a subsequent grantee can - 
maintain an action for damages against John T. Patrick or his per- 
sonal representatives. Wig,qins v. Pendw, 132 n'. C., 628. But neither 
the immediate grantee nor a subsequent grantee can recover on the 
conwant, unless there has been an eviction under a lawful claim. 

"The foreclosure of a mortgage, followed by an eviction, is a breach 
of a covenant of warranty, and eviction under foreclosure of a mort- 
gage esisting on property at  time it is conveyed with a covenant of 
general narranty gives a remote grantee a right of action on the cove- 
nant, notwithstanding there were other covenants in the deed which 
would have given the immediate grantee a right of action because of 
the encumbrance as soon as the deed was executed." 7 R. C. L., 1152; 
Sl'illia~ns c .  O'Donnell, 225 Pa .  St.. 321; 26 L. R. ,I.. S. S.. 1094. 

"A corenant of ~ ~ a r r a n t y  is prospective in its nature, and is broken 
only by an eviction undrr a paramount title existing at the time of the 
convepnce, or what in contemplation of law is equivalent to an evic- 
tion." X o r g a n  2.. Ilaley, 107 Ta. ,  3 3 1 ;  122 A. S. R., 846, and note. 

"To constitutr a breach of warrantv thcre milst be an ouster or a dis- 
turbance of the possession and a judgment against a grantee is not 
sufficient." Raccnal v. Ingmm, 131 S. C., 5-k9. 

Plaintiffs do not allege that Xrs.  31. E. Parker, to ~vhom the land 
was conveyed under the decree of foreclosur~, has evicted plaintiffs or 
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in any manner disturbed plaintiffs' possession or right to the possession 
of said land. I t  is not alleged that Mrs. Parker has made any demand 
upon or asserted any claim adverse to plaintiffs with respect to the title 
or possession of said land. I t  is alleged and admitted l)y the demurrer 
that Mrs. Parker bought the land as trustee of John T.  Patrick, the 
original covenantor, and that said Patrick was the real purchaser of 
said land. Plaintiffs not having been evicted from said land, actually 
or constructively, cannot maintain an action for breach of covenant of 
general warranty. 

There is no error in judgrhent sustaining the demurrer to the cause 
of action founded upon the covenant of general warranty contained in 
the deed from John T. Patrick to Dixie Development Company, grantor 
of plaintiffs. 

3. Plaintiffs do not seek to recover judgment against George R. 
Parker, executor of Mrs. M. E. Parker, upon any al1,lgation that she 
was personally liable to them. Recovery of judgment against him is 
dependent upon recovery of judgment against the personal representa- 
tive of John T.  Patrick, for breach of his covenant of warranty. Hav- 
ing failed to state a cause of action against W. L. Marshall, adminis- 
trator of John T. Patrick, it must follow that no cause of action i s  set 
out in the complaint against defendant George R. Parker, executor of 
Mrs. 11. E. Parker. There was no error in sustaining his demurrer. 

The demurrer to the original complaint was sustsined by Judge 
Stack. Leave was granted to plaintiffs to make John TV. Gulledge, 
trustee, a party plaintiff. This was subsequently done, rand the amended 
complaint thereafter filed. I t  is immaterial, in the 7;ietv ~ v e  take of 
thr question presented by this appeal, whether plaintiffs vere  estopped 
by the judgment of Judgc Stack or not. S o  cause of action is set up 
in the complaint in faror of plaintiffs and the defendants W. L. Xar-  
shall, administrator of John T. Patrick, or George R. Parker, executor 
of Mrs. N. E. Parker. 

The judgment is 
-1ffirmed. 

MRS. AURA C. EIOLTOS r. TOTT'X O F  I1IO('IiSVILT,E. 

(Filed 31 Jannnry. 1925. ) 

1. Jlunicipal Corporations-Citier. and Towns--Street Iniprovenients- 
Assessments-Bu~den of Proof. 

Upon the question as to  whether assessments had bwn lawfully made 
by a tonn agninst the plaintiff's land abutting upon a strect, improred, 
for the purpose of the improvement, the burden is upon the defendant 
town to show the affirmathe of the issue. 
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2. Municipal  Corporations--Cities a n d  Towns--Street-Improvements- 
Asswment-EvidenceStatutes-Records. 

Where the  plaintiff contends in he r  action t h a t  assessments had not  
been made, in Ilursuance to  a statute,  upon her  land abutt ing on a street ,  
i m ~ ~ r o v e d ,  i t  i s  competent for  the  defendant town to show, a s  a pa r t  of 
i ts  public record5 affecting the  question, the typewrit ten resolution, regu- 
larly a d o ~ ~ t c d  a t  a meeting of i ts  commissioners, authorizing the  assess- 
ment,  among the  other necessary requirements of t he  s ta tu te .  

Under the  provisions of C. S., 2711, i t  i s  required tha t ,  in proceedings 
by a town to  assess the  owners of lots abutt ing upon streets improved, 
t h a t  a n  assessment roll be made, shon-ing the  names of the  owners of the 
lots, aniounts assessed against  each, with a brief description of the lots, 
etc. :  Held, competent to introduce a m a p  made by the  city er~gineer.  duly 
al)prored by the  city commissioners, a s  ,evidence tha t  this s ta tu tory  re- 
quirement had heen complied with. 

4. Evidence--Nonsuit-Municipal Corporations-Street-Assessments- 
S t a tu t e s .  

I n  a sui t  to restrain tlic collection of a n  assessnlent by the tow11 on 
1)laintiE's land abutt ing on a street ,  for  the  purpose of improvement 
thereon, ~ ~ l a i n t i f f ' s  motion, a t  the close of dcfendant 's  evidence, for jurlg- 
1~(311t npon her  exception, is  in edect a motion for  judgnltlnt :IS i ~ f  nonsuit 
upon the  evidence, under thc  provisions of our  s ta tu te  (C'. S., 567). :ind 
\rill be denied when there is  sufficient legal evidence to sustain the  assess- 
Inelit. 

6. Munic ipal  Corporations--Cities and To~tns-Street-In~pro\ements- 
Assehmlents-Constitutional Laws.  

While a compliance with a s ta tu te  requiring a petition f r o u  the  owners 
of lots abutt ing a street  to be improved by assessment of a par t  against  
the owners, is  material and  imperative, the 1,egislaturc has  the  l)o\vttr to 
1)roride by local s ta tu te  t ha t  such assessments he validly made, n-ithout 
tlir nrcessity of such position : and a curative s ta tu tc ,  validating previous 
assessments, made without compliance with a like provision, is  riot objec- 
tionable :IS i r~h ib i t c~ l  bj- our  Constitution, Art. J-111, see. 4, requiping grn-  
(>ra1 laws for  the iml~ro remen t  of citics, or under the  1)rovisions of ou r  
Constitution prohibiting the  Ijassage of re t roar t i re  1an.s. etc. 

6. S a r n o S p e c i a l  Benefits. 
Tile o\\-ner of lands along a street  in1l)roved by a town rccc'ives sl~c~cial  

benc,fits to his lots by reason of the  improvements, m ~ d  for  surli bvnefits 
his property may be n s s e s s ~ d  equally ~ r i t l i  those of other o\vners thereon ; 
and he  may  not cornplain t h a t  his p r o ~ ~ e r t y  is  subject to taxation for  a 
bond issue for  the  general street  improveme~its of the  town, when t h e  
s ta tu te  under which the  special assessrrients a r e  made provitles tha t  such 
nsscssn~cnts be used a s  a pa)-~ncnt  ulmn the  bontls, t hus  giving him a 
hrnefit thercin. 

- ~ I T E A L  by   la in tiff f r o m  judgnle i i t  r ende red  by W e b b ,  J. ,  at May 
T c r m ,  192.2, of DAVIE. 
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Plaintiff, by exceptions filed, attacks the validity of assessments 
levied by defendant upon two lots of land fronting on Depot Street and 
situate within the corporate limits of the town of Mocksville. These 
assessments were levied for street and sidewalk improvements made by 
defendant pursuant to a resolution adopted by the board of commis- 
sioners of said town at a meeting held on 12 Januiiry, 1920. The 
issues submitted to the jury, with answers.thereto, were as follows: 

"1. What  amount is the tomn of Mocksville entitled to recover of plain- 
tiff, Mrs. Aura C. Holton, by reason of assessment on lot No. 12, as 
shown on the assessment roll introduced in this case? Answer: $511.50. 

2. What amount is the town of Mocksville entitled to recover of plain- 
tiff, Xrs .  Aura C. Holton, by .reason of assessment on lot No. 10, as 
shown on the assessment roll introduced in  this case? Answer: $277.50." 

Upon this verdict judgment was rendered declaring that  the  amounts 
were proper charges or assessments upon the two lots, and that defend- 
ant has liens on said lots respectively for the said sum3 as provided by 
law. Plaintiff's prayer for a restraining order was denied and defend- 
ant was authorized to collect said sums as provided in  the resolution 
under which the improvements were made. From this judgment plain- 
tiff appealed. Assignments of error appear in  the opinion. 

E. L. Gaither, IIolton LE' Holton, Thomas N. Ch(t,fin, and A.  T .  
Grant, Jr., for plainfif .  

,Tacob Stewart and Plummer Stewart for defendant. 

COSNOR, J .  Upon completion of the improvements authorized and 
directed to be made on Depot Street in the town of l;\Cocksville on the 

day of February, 1922, the total cost of said iniprovements was 
computed and ascertained by the board of commissio~lers of the tomn 
of Mocksville. Thereupon a n  assessment roLl was made by the said 
hoard on which YAS entered the names of the persons assessed as owners 
of lots fronting on said strert and the amounts assessed against such 
onllers respectively. The locatioi~ of these lots on said street, with 
tlioir property lilies and frontage in lineal feet, respectively, was show6 
011 the map preparcd by the city engineer, undcr ~vhost~  supervision the 
i~nprovernelits n-ere made. The amounts assessed against the lots n-ere 
clctcrmined by a calculation based upon tht. total cost of said improve- 
~ncnts,  less one-half, charged to the town of Xocksville, the remaining 
one-half being apportioned to the respective lots abutting on said im- 
provrd street, in accordance with the frontage of each lot in lineal feet. 
Tlic assessment in accordance with this calculation upon lot S o .  10 
was $277.50, and upon lot KO. 12, $511.50. Plaintiff is designated on 
the map or asse~sment roll as the owner of these lots. This  assessment 
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roll was filed i n  the office of the board of commissioners of the town 
and remained there subject to  inspection by all persons interested. On 
6 Kovember, 1923, a t  a meeting of the board, a resolution was adopted 
directing that  notice be published in  the illoch-sville Enterprise, a news- 
paper, as required by lam, that  a meeting of the board would be held on 
18 January ,  1924, when and where any objections to the  said assessments 
would be heard. This notice was published. On 18 January,  1924, the 
meeting was held and plaintiff appeared by her attorney. Other per- 
sons interested in  the assessments appeared, some in person and some 
by attorneys. X o  objections having been made to the assessments as 
they appeared on the assessment roll, the same was approved and con- 
firmed by the board in a resolution adopted and recorded upon tlle 
minutes of the said meeting. Notice was thereafter published by the 
city tax collector informing all persons interested that  the assessment 
roll for the improvements on Depot Street has been confirmed and that  
the amounts assessed were due arid collectible as stated in said notice. 

On  28 January,  i924, plaintiff, through her attorney, caused notice 
to be served on defendant that  she was dissatisfied with the amount 
charged or assessed against hc,r property on Depot Street;  that she 
excepted to said assessnlent and appealed therefrom to the Superior 
Court of Davie County. Plaintiff thereafter filed exceptions setting 
forth specifically the grounds upon which she attacked the validity of 
the assessments. 

Cpon the issues submitted to the jury, to which no exception appearb 
in the statement of the casc on appeal, the burden was upon the defend- 
ant, 71-110 contended that  they should be answered in the affirrnatiue. His 
Honor properly held that  defendant should first offer evidencc sufficient 
to sustain i ts  co~ltention that  assessincnts had been lawfully and prop- 
erly made upon the lots owned by plaintiff and that  the arnounti 
assessed were correct. 

Plaintiff objected to the introduction of a typewritten paper purport- 
ing to be a resolution adopted at a meeting of the board of comn~is- 
sinners held on 12 June,, 1920, authorizing and directing that Depot 
Street from the eastern boundary of the Public Square to the depot of 
the Southern R a i l r a y  Company in said ton711 and the two sidewalks 
thereon be graded and paved ill accordancc n i ~ h  specifications set out 
in the resolution, and that the c o ~ t  of S U C ~  improwment be paid, one- 
half by the tonm and one-half by the owners of lots fronting or abutting 
on said strcet according to tlle extent of the respcct i~e  frontage of t h r  
said lots by an equal rate per foot of such frontage. The  competency of 
this evidence does not depend upon ~vliether or not a petition had been 
filed by owners of property to be affected by the improvements. Whether 
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or not the cost of improvements made pursuant to a reaolution passed 
without a petition as required by C. S., 2706 can be ass~ssed upon lots 
affected by the improvement was not presented to the Court by this 
objection. The  resolution may be competent evidence, although not 
sufficient of itself to support in law an  assessment. There mas evidence 
that  the paper-writing offered was prepared by the to~vr: attorney in 
accordance with instructioiis of the board of commissioners and filed 
n.it1: the town records. I t  was subsequently entered upon the minutes of 
the town, and a t  the date of the tr ial  was produced as a part  of the  
public records of the town. The  objection to the introduction of this  
paper-writing ~ v a s  properly overruled and the assignmeni of error based 
on plaintiff's esccption to said ruling is not sustained. 

Plaintiff objected to the p a p e ~ w r i t i n g  offered in erid(.nce by defcnd- 
ant  as the assessment roll required by the statute. I t  is  p r o d e d  in the 
statute (C.  S., 2711)  that the assessment roll shall show the names of 
the persons whose lots are assessed, the amounts assessrtl against each 
lot and a brief tlcscription of the lots or parcels of land assessed. T h e  
paper-vriting offerrd by the defendant is a map, prepared b -  the city 
engineer, of the street running from the station of the Southcrn Rail- 
~ v a y  Company to the Public Squarc, showing thereon tlhe lots abutting 
on said street, on both sides; the property lines of each lot with the 
frolitage in lincal feet and tlic name of the owner, togctlier n i t h  the 
nmount asscsscd. Each lot is asscsscd a t  the rate of $3.7.5 per lincal 
foot. -Th i s  map contains all the information required by the statute 
: ~ n d  is  a substalitial compliance with its requirements. The objection 
was orerruled. The  assignment of error based upon the exception to 
this ruling is not sustained. 

,It tlic conclusion of the evidence offered by defendant, plaintiff 
niored for jutlgmciit upon hcr exceptions and for ju,lgnlent perma- 
nently restraining defendant from collecting said asscssmentr. This  
nlotiori n-as in effect a motion for judgmellt as of n o n s ~ i t  under C. S., 
. i67. I t  presents to the Court the question ~ ~ h e t h e r  upon all the mi -  
dcncc the plaintiff's lots had been lawfully s1s4essed and vhcther or not 
the amounts leried against them ~vere  valid liens. The  motion TVRS 

denied. Plaintiff escepted and assigns as error the refuwl  of the court 
to grant the motion. 

Plaintiff contends that the assessment TT-as r i t hou t  authority of l a ~ v  
hccnuse there was no petition signed by the owners of lots abutting on 
the street directed to be impro~c t l  by the rcsolu t i~n passctl on 12 June ,  
1020. S o  petition, as rcquircd by C. S., 2706, was offered in evidence 
1)y defendant. This  is a fatal  defect, and nothing clse appearing, would 
invnlidate assessments made under the procc~edings, beginning with the  
resolution of 12 June,  1920, and ending with the resolution of 1 9  J anu-  
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ary, 1921. Tarboro v. Forbes, 185 N. C., 59. I n  the learned opinioll 
filed in this case by Jus t ice  Adams for the Court. i t  is  said:  "While a 
slight informality of procedure or a failure to observe a provision 
which is  merely dir'ectory will not generally affcct the validity of an  
assessment, i t  is  nerertheless t rue  that  any substantial and material 
departure from the essential requirements of the law under which the 
improvement is made, will render an  assessment therefor invalid. The  
proceeding discloqes a material defect i n  that  the signers of the petition, 
although a majority in number of owners, do not represent a majority 
of all the lineal feet of frontage of the lands abutting upon the improved 
avenue as required by statute." 

I f  a proceeding is invalid to support special assessmeiits because the 
petition filed T X - ~ S  defectivr, of course i t  fol lom that  the proceeding is 
inral id for that  purpose  here no petition ~ v h a t c ~ e r  is filed as rcquirrd 
by statute. 

Defendant offered in eridence chapter 86, Private L a m  1923, en- 
titled "An act relating to the financing of street and sidewalk irnprovc- 
ments in the tom1 of Xocksrille." This act provides that  "the said 
board of commissioners (of the t o n n  of Xocksville) shall have power 
to l e ~ ~  special nssesqments as herein p r o ~ i d e d  ( i .  P., without petition 
as  required by C. S., 2i06) for or on account of street and s idexdk  
improwments now in progress or completed within two years prior to 
the ratification of this act. ,111 proceedings heretofore taken by the board 
of conlmissioners of said town for the levying of special assessmcnts are 
hereby l~gal ized  and d i d a t e d . "  This act n as ratified on 23 February, 
1923. The  improremcnts for the payment of w!lich the  arscssments 
i n r o l v ~ d  in this action ~ w r e  matlc, werr completed in February, 1922. 
This act is  sufficient in its terrnr to cure the defect in the proceeding 
and to legalize and ral idate the assessment. Plaintiff, ho~vcuer, attackr 
the constitutionality of the act, contending that  by section 4 of Article 
T'III of the Constitution of S o r t h  Carolina, the General Assembly n7as 
nithout power to enact i t ,  and that  the act is 1-cid because retroactive 
and retrospecti~-c. 

Section 4 of -1rticle 1'111 of the Comtitution imposes upon the 
General ,Issembly the duty to pro\ idc by gcneral l a m  for the improw- 
nlent of citim, tonns  and incorpora t~d r i l l ag~s .  I t  does not, however, 
forbid altering or amending cliartcrs of cities, ton7ns and incorporated 
 illa ages or confcrrilig upon nlunicipnl corporntiors additional powers 
or restricting the poTr.crs theretofore vested in them. W e  find nothing 
in section 4, Articlc TTIII  of the Constitution rendering this act uncoa- 
stitutional, nor dam the act relate to any of the matters upon which 
the Gcricral AiwcnlblF ir forbidden by section 29 of Article I1 to legis- 
late. Kornrqay  1%.  Goi'rlcOoro, 180 S. C.,  441. 
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S o r  can the act be successfully attacked because i t  is retroactive or 
retrospective. The  General Assembly having the power in  the first 
instance to confer upon the  authorities of' a municipal corporation 
power to improve i ts  streets and sidewalks and to'asses: the owners of 
abutting property with a part  of the cost of such improvements without 
a petition, has  the  power to validate proceedings for  the improvement 
of streets and sidewalks which were begun and which have been con- 
cluded ~ i t h o u t  an  initial petition.  his-power has been recognized and 
its exercise approved as within the constitutional authority of the 
Gcneral Assembly by this Court. Belo v.  Comrs., 76 N .  C., 489; 
1T'harton v. Greensboro, 149 N. C., 62;  Andcrson v. Wilkins, 143 N. C., 
134: Edzca~ds v. Comrs., 183 N .  C., 58; Board of Edumtion v. Board 
of C'omrs., ib id . ,  300. The  assignment of error based upon the exceptioil 
to the refusal of the court to render judgment as of nonsuit is  not 
sustained. 

Plaintiff complains that  the town of Xocksville was authorized by 
chapter 93 of the  Private Laws of 1921 to issue bonds for the improve- 
ment of streets v i th in  the corporate limits of the said town and tha t  
bontls viere issued pursuant to this act to &fray the expenses incurred 
in improving Depot Street. It is  expressly provided, however, i n  sec- 
tion 3 of said chanter that  in case snecial assessment shall be l e ~ i e d  
on account of street or sidewalk improvements paid for i n  whole or in 
part  by means of the proceeds of the said bonds, said special assessments 
shall be used to pay said bonds, thus reducing the amount of ad valorem 
t a w s  required to be levied for that  purpose. Plaintiff, having received 
n special bcnefit accruing from the impro~emen t  of the street on which 
her lots abut, is required to pay the amount assessed for such special 
benefit. This  requirement is  made of all other persow who own lots 
abutting on said street vhich  are  specially benefited by said improve- 
ments. Plaintiff and these other lot owners d l  have the ad valorem 
t a s  which thcy are required to pay on account of the issue of the said 
honds reduced so tha t  she and they d l  bear no greater burden than 
that borne by other property owners in  Xocksville, while, having 
rcccived a benefit ~ ~ h i c h  other property owners do not receive, they are 
rcquirctl to pay for same. There is  no objection on the ground tha t  the 
amounts assessed are  not correct; the only objections are that  the 
nrwssments were without authority of law. These objections are not 
~ustained.  T e  find 

S o  error. 
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STATE r. J O E  STT'IKDELL. 

(Filed 18 February, 1925.) 

Constitutional Law-Carnal Knowledge of Female Child-Punishment- 
Discretion of CourtStatutes. 

U~ron conviction of a male person for violating the provisions of C. S., 
4'209 (T'ol. 111), for carnally knowing a female child thirteen years of age, 
who had not previously had sexual intercourse with any person, rnalcirlg 
the offense a felony: Held, a sentence of hard labor a t  the State's Prison 
for thirty years is not a cruel or unusual punishment ~rohibi ted by our 
Constitution, Art. I ,  sec. 14,  or an abuse of the sound discretion of the 
trial judge, given him in such cases by the statute, under the evidence of 
this case. 

,\PPEAL by  defendant f r o m  Sinelair, b., a t  h'orember Term,  1921, of 
P.~SQTOTASI<. 

T h e  mater ial  facts  a r e  s tated i n  t h e  opinion. 

iItforney-Gene~al Brummitf  and Assisfanf Attorne!j-General Sash 
for the State. 

7'. J .  ,llarkham and A y d l ~ t t  LC Simpson for defendant. 

CLARKSOX, J. T h e  defendant was indicted under  C. S., 1209 (Val. 
111), which is  as  follows: 

"If a n y  male person shall carnal ly kuom or  abuse ally female child, 
over twelve a n d  under  sixteen years  of age, who h a s  nelrer before h a d  
sexual intercourse with a n y  person, h e  shall be gui l ty  of a felony and  
shall be fined or  imprisoned i n  t h e  discretion of t h e  cour t ;  and  a n y  
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female person who shall carnally know any niale child under the age of 
sixteen years shall be guilty of a misdemeanor and shall be fined or 
imprisoned in the discretion of the  court :  Provided, that  ~f the offenders 
shall be married or shall thereafter marry, such marriage shall be a bar 
to further l~rosecution." 

Tlie charge in  tlie indictment is that  the defendant, "with force and 
arms, a t  and in the county aforesaid, unlawfully, willfully and feloni- 
ously, did carnally know and abuse Margaret (naming her), a female 
child, over twclvo and under sixteen years of age, she neTTer before hav- 
iug had sexual intercourse with any person," etc. 

Tlie essentials of the crime in this case a rc :  (1)  carnally know or 
abuse a female child, ( 2 )  over twelve and under sixteen years of age, 
(3) tho female child never before having had sexual intercourse with 
any person. 

The first thirteen exceptions and assignmwts of error by defendant 
(first abandoned) was to tlie competency of evidence. We think they 
are  without merit, and cannot be sustained. W e  would considcr them 
seriatim, but me are unable to do so, intelligwtly, without setting forth 
the cvidence, which is so shocking, indecent and revolting that  we think 
i t  unnecessary for the just determination of this case. 

The  exception and a~signinent of error No. 14 is the only serious oilc 
we h a w  to co~isidcr:  "To the judgment of thir ty years i n  the Sfaf~'s 
Prison and hard labor." 

Constitution of S o r t h  Carolina, Art .  I, sec. 14, is as follows: "Exces- 
sive hail should not be required, nor exeessi\e fines impseed, nor cruel 
or unusual punishment inflicted." 

The statute under nhich  defendant is indicted says: "He shall be 
guilty of a felony and shall be f i n d  or imprisoned in the discretion of 
the court." 

This Court, in a unanimous opinion by Clark, J., in S v. R~ppy, 127 
N. C., 11. 517, construes C. S., 4172 (Code, 1096), a'nd chapter 293, Laws 
1595 (as  amended, is C. S., 4209, supra, under nhicll defcndant is 
indicted). The  Court, in that  case, said:  '.The only exception in the 
transcript is that  Code, sec. 1096, provides that persol s convicted of 
fnlonies for vhich  'no specific punishment is prescribed by statute' 
shall be imprisoned in the county jail or penitentiary not exceeding 
two years, and be fined, i n  the discretion of the court. I lu t  the penalty 
proscribed by chapter 295, Laws 1895, is spwific-fully as much so as 
that  laid down in Code, see. 1096, and is different in kinti. T h e  former 
authorizes fine or imprisonment in tlie penitentiary, a t  the discretion 
of the court. The  latter, a fine, in the discretion of the court, and 
imprisonment in jail or the penitentiary, not exceeding two years," etc. 
T'nder the construction given in the R i p p y  case, the discretion of the 
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court below is limited only to the constitutional prohibition against 
"cruel or unusual punishment." 

I t  is set forth in the record that  "The court stated the coiltentions of 
tlie S ta te  and the defendant, and charged the jury according to I an .  
Tlie jury returned a xerdict of guilty, as charged in the bill of indict- 
ment. Cpori tlie return of the \ e d i c t ,  the defendant's counsel asked 
the court to be merciful in his judgment, contending that  while the jury 
Iiad said the dcf~ndai i t  n as guilty, lie l~iinsclf insisted that  he was not 
guilty, and tliat IT-liile he was in jail, on Thursday, 21 ,lugust, during 
the term of Superior Court, and upon the day set for his trial, nllcn 
the sheriff' had gone to the jail, by dirtction of the court, to bring the 
defendant to trial, one J. B. Farrior ,  grandfather of Margaret 7 

had follov ctl tlie slieriff into the jail, the said Farr ior  being unlinon n 
to thc jailer, and tliat he nent  to the cell in ~xhich  the defendant x a s  
confinctl, spoke to him, shook hands with him, then drew a pistol a11d 
shot hinl donn in Elis cell, and that  for sexeral (la-s his life war 

despaired of, a i d  Ile n a s  taken to a hospital; tliat the ball entered 111s 
back, injuring his spinal column, producing paralysis, and that  the 
doctor nlio attended him testified a t  tlie tr ial  that  lie could not tell 
xlicther he wo11ld finally recover or not ; that  the defendant v a i  011 

crutclles at the time of tlie trial, and drfendant's counsel asked the court 
to take all these matters into consideration. The  court replied that lt 
TT as impossible to tell nhetlior the defendant nould finally recover or 
not, and that  this xvas a matter which the court xtould ha re  to leave to 
other authorities. to be decided by future de~elopinents. The  court sen- 
tenced the defendant to the State's Prison a t  l ~ a r d  labor for a period of 
thir ty years." 

I n  A'. 2 % .  Drirer,  78 N. C., p. 129, it nas  said:  "Thus ~t appear?, both 
by precedent and by the reason of the thing, and by csprcss conititn- 
tional proviqion, that  there is a limit to the power of the jutlgc to punish, 
el c11 xlien i t  is expressly left to his discwtion. What  the precise limit 
is ca~lnot be prescribed. Tlie Constitution does not fix it, precedents do 
not fix it,  ant1 u e  cannot fix it,  and it ought not to be fixed. I t  onglit 
to he left to the judge n h o  inflicts it, under the circuinstances of r:it.h 
case, and it ought not to be abused. and has not been abu.ed (grosily) 
i11 a century, arid probably will not be in a century to comc, and it 
ought not to be interfered xiith," except in case where tlie abuscx is pal- 
p a l k  

There is no cxccptioii to tlie charge of the court. The jury belieled 
the State's c~idence ,  and by their verdict found defendant n a s  guilty. 
"beyond a reasonable doubt." The  facts are founil, and on thtse facts 
tlit  court bclon-, under the statute, in it- discretion, sentenced the de- 
fendant. Tlie puni,shn~ent is serere. 
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T o  punish a fellow human being is a fearful responsibility, but, for  
the well-being of society, for orderly government, for the peace, happi- 
ness and security of the commonwealth, this duty cannot be shirked, but 
must be met i n  a spirit of sober judgment. I n  the present case i t  was 
in the discretion of the tr ial  court. I s  it  cruel or unusual, and did the 
court below abuse its discretion? W e  cannot so hold. The  defendant, 
a dirorced man, twenty-six years of age, his young wife obtaining the 
divorce, had abandoned his own flesh and blood, his son, and contributed 
nothing to his support. H i s  own witnesses testified that  he  was a mall 
of bad character. One of his witnesses testified that  his character was 
"bad for women." H e  paid a young woman, after his marriage, but 
while not living with his wife, $100.00 for a child he  was accused of 
being the father of. H e  said:  "That he left Kew Bern sbout tlie time 
two girls were missiiig from there, but that  he had nothing to do with 
tha t ;  that  i t  was in  a local paper about the defendant's riding out with 
another couple and another woman, and one of the parties, held the baby 
while tlie defendant and the married woman went ill the woods, but that  
the defendant was not guil ty;  that  i t  was untruc as against hini." He 
had the implement and weapon of the seducer and debaucl~rr ,  the rubber 
with fangs. So  bent on destroying his prey that he  told .Boetcher, after 
the machine was stuck and he went after another, "he vasn't going to 
be cheated out of his good time yet." H e  went back and did tlie foul 
deed, and then, after debauching the child, hc bragged to Steger that  he 
had gotten this "society stuff." H e  knew the depth of wrong ant1 degra- 
dation. H e  told Barkley: "Alex, I know I h a r e  reached bottom to- 
night." H i s  words were prophetic. H e  knew he  had gone the limit. 
From the record, on the tr ial  below, he deliberately committed perjury. 
The  n-ages of punishment meted to him by the court below was serere, 
but we cannot, 011 tlie evidence, say the court abused its discretion. 
From the record evidence, Margaret, the young girl, was blameless- 
trapped and ensnared. 

The  defendant, a man twenty-six years of age, ensnares a thirteen- 
year-old girl-innocent and virtuous-and debauches her, under circum- 
qtanc3es that  would make him guilty at Icast of such turpitude as 
an~ounts  in morals to rape. F o r  legal rape  the penalty is death. 

The  record shows that  the grandfather of the child shot the  defendant 
while in jail. I t  mas in evidence that  the physician could not tell 
whether the defendant xould finally rrcorer or not. The  court below 
had all the facts before it. 

Mr. Blackstone (Brown's Blackstone's Comnlentaries, 11. 668) says : 
"Object of punishment. Human  punishments, in a comprehensire 

virlv, a re  rather calculated to prevent fu ture  crimes than to expiate past 
ones. They tend to the amendment of the offender, or to deprire him 
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of the power to do future mischief, or to deter others by his example. 
The prevention of future crimes is thus sought to be effected by amend- 
ment, disability or example." 

Mr. John H. Wigmore, who wrote the learned treatise on Evidence, 
has this to say (N. C. Law Review, December, 1924, p. 232, reprinted, 
with permission of the Illinois Law Review) : "The deterrence theory 
is the kingdom of the criminal law. The crimes contemplated, but not 
committed, have the same ratio, or greater, to those actually committed 
that the submerged base of an iceberg bears to the portion visible above 
the surface; scientists say it is as 6 to 1. The fear of being overtaken 
by the law's penalties is, next to morality, what keeps most of us from 
being offenders, in one way or another. For the professional or habitual 
criminals, who have ceased to care for social opinion, it is the only 
thing. A lax criminal law means greater yielding to the opportunities 
to crime. This is common knowledge." 

Burns, in his "Epistle to a young friend," has this to say: 

"The fear o' hell's the hangman's whip 
To haud the wretch in order; 

But where you feel your honour grip, 
Let this aye be your border." 

Virtue and honor, to a great oxtent, is the rock on which society stands; 
destroy this, and the house is built on sand, soon to crumble. 

The evidence shows that the trail of the defendant has been merciless 
with women. He  has wrecked their lives, and at  last, in  his own lan- 
guage, when he debauched this innocent and virtuous thirteen-year-old 
girl, "I have reached bottom tonight." This mas his judgment of him- 
self shortly after the foul crime he committed. This was the judgment 
of the court below at the trial. 

One of the most pathetic incidents in sacred history-a man who had 
judged his country for forty years-a man without a blemish. A young 
lad who served under him was given this message to take to this humane 
judge: "For I have told him that I will judge his house forever for the 
iniquity which he knowcth, because his sons made themselves vile, and 
he restrained them not." I Samuel, ch. 3, verse 13. 

Though the punishment is great, the protection due to society is 
greater. The hope is to amend the offender, to deprive him of the 
opportunity to do future mischief, and, above all, an example to deter 
others. 

On the record we can find 
S o  error. 
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STATE v. DORSET RIDEOUT ASD ROBERT HEDGEPETH. 

(Filed 18 February, lQ25.) 

1. Criminal Law-Evidence-NonsuitStatute5-Questions fo r  Jury.  
Defendant's motion as  of nonsuit in a criminal case, under the statute 

(C. S., 4643), will be denied if construed in the light most favorable to 
the State it  is legally sufficient to convict, its weight and credibility being 
for the jury to determine. 

Where two defendants are  tried tor a homicide, the evidc.nce is suf- 
ficient to convict both equally of the offense as  principals if i t  tends to 
show they were both engaged in the unlawful operatio11 of a \vliisltcy 
still and had agreed that they should h a l e  a gun a t  the place to frightell 
away any one who attempted to interfere with them, which resulted i11 

one of them firing upon and killing a person \vho had endeavored to st011 
them with a pistol, the killing being the consequence of a conspiracy to 
do an unlawful act. 

3. Appeal and Error-Instruction~-Recori1-P~esumptic~n~-Pryeis for  
Instructions. 

Where the judge's charge is neither excepted to nor set out in the 
record on appeal, i t  will be presumed that  it  was correctly given upon the 
evidence in the case; and where exceptions for failure to give certain 
prayers for instructions a re  insisted upon, on appeal, the refusal to gire 
them will not be held for error, i t  being required only that the judge gire 
them in his owdl language substantially as  prayed for. 

APPEAL by defendants  f r o m  judgment  rendered by ?ranme?., J., a t  
November Term,  1924 of NASH. 

Defendants  were indicted f o r  the  murder  of Alex H ~ d g e p e t h ,  on  the  
night  of 3 1  May,  1924, i n  N a s h  County.  Af te r  a r ra ignment  of defend- 
ants,  who each entered a plea of not guilty, the  solicitor f o r  the  S t a t e  
announced t h a t  h e  would not ask t h e  j u r y  to  convict defandants  of m u r -  
der  i n  t h e  first degree, bu t  t h a t  he  would contend t h a t  defendants  we1.e 
gui l ty  of murder  i n  t h e  second degree, o r  of manslaughter .  T h e  jury,  
hav ing  heard  t h e  evidence, t h e  a rguments  of counsel f o r  t h e  defendants, 
and  of t h e  solicitor f o r  t h e  State ,  and  t h e  charge of his  :Honor, re turned 
a verdict of gu i l ty  of manslaughter  a s  to  both defendmts .  F r o m  t h e  
judgment  upon  this  verdict, t h a t  each defendant be confined i n  t h e  
State's P r i s o n  f o r  a t e rm of not more  t h a n  seven a n d  not less t h a n  five 
years, both defendants  appealed. Assignments of error, upon  which 
motion f o r  new t r ia l  is  made, a r e  discussed i n  the  opinion. 

Attorney-General Brummitt and Assistant Attorne~y-General Nmh 
for the State. 

Thorne & Thorne for defendant Dorsey Rideout. 
Harold D. Cooley for defendant Robert Nedgapeth. 
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C o s x o ~ ,  J. Eridence offered by the  State tends to show facts as 
follows: d l ex  Hedgepeth, while standing a t  the edge of the moods, on 
the lands of Roy Howell, in Nash County, observing two men a t  vo rk  
at a whiskey still, located in said woods, between 9 and 10 o'clock on 
the night of 31 May, 1924, was wounded on the head by shot fired 
from a gun. H e  fell to the ground and died almost immediately. H i s  
death was caused by the gunshot wound. The shots which inflicted the 
fatal  wound were fired from the direction of the whiskey still. Only 
one gun was fired from that  direction. Almost simultaneously with 
the firing of this gun, Alex Hedgepeth fired a gun which he held in  his 
hands as he  stood observing the men a t  the still. Two shots in all were 
fired, deceased firing one of them, the other coming toward him from 
tho direction of the still. The  sound was as if both barrels of a double- 
barreled gun had been fired a t  the same time. Deceased was wounded 
on the left side, near the top of his head. 

The  khiskey still was located on a branch do~vn in  a thick place in 
the woods. I t  was surrouilded by a heavy growth of large trees, among 
which was a thick undergrowth of alder bushes. These alder bushes 
extended from the place where the still was located toward an open 
space under the trees. From this open space toward the place where 
Alex Hedgepeth was standing at the time he v a s  killed there were alder 
bushes and other undergrowth. A large open field extended back of the 
place where he was standing. On the other side of the woods, across the 
branch from where deceased was standing, was a public road. I t  was a 
starlight night. 

Alex Hedgepeth and his  nephew, G. A. Nelms, a witness for the State, 
having received information that  a whiskey still was located in the 
woods on Howell's land, had decided during the late afternoon of 
31 Nay ,  1924, to go down to the woods to the still. Before starting to 
the still, Kelms went to the home of Robert Hedgepeth; he was not a t  
home. d l ex  Hedgepeth borrowed a gun from'one Louis Harper  and 
took this gun and six shells with him. When witness and Alex Hetlge- 
peth got near the woods, it was dark. They saw a light nioving about 
in the woods. They squatted down a t  the  edge of the woods, and soon 
heard some one, opposite them, whom witness Nelms testified that  he 
recognized as defendant Robert Hedgepeth. Soon thereafter witness 
heard some one coming right u p  from near the edge of the woods. This 
person passed near where witness and Alex Hedgepeth were crouching 
down. H e  whistled and was answered by some one in the woods where 
the light was. H e  started through the woods toward the light but soon 
stumbled and fell down. Witness heard a sound as of the rattling of 
jugs and bottles in a sack. H e  heard a voice in the woods which wit- 
ness recognized as the voice of defendant, Dorsey Rideout. Witness had 



kno~uli Ridcout for six or eight necks. ,I lantern then canlo from the 
woods to tlic place wlicre the person had fallen do~vn  and wituess heard 
voires of persons talking. TT'it~ies t h m  san t lefei ida~~t,  Robcrrt 1Icdgc- 
pe t l~ ,  go back into the noods vlicre the light was. -1s \\itness and de- 
cwsetl 11 ere squatt i i~g at the edge of the n oods, n i t i~cis  heard a ~loiscl, 
as  of a pot boiling. I Ie  a i ~ d  deceased, after a fer\ monicl~ts, clipped 
a lo l~g tovarcl the light in the voods. They then haw n still ill operation. 
TVitncss recognized tlefcnd:li~t, Dorsey Rideout, n h o  n a s  s t a ~ ~ d ~ n g  near 
the still. Witness did not see aligthirlg in the hai~tls  of tlefentlant, Ritlc- 
out. Deceased tlleil asked nitncss for a shell, stating that he  was going 
to shoot :it the still. l)uring this time witness and deceabed were t : d t i ~ ~ g  
and whisperilig to each other. 111 :t few minutes t h q  heard a car 
conii~lg on the road oil tlle other side of the branch. , i t  this tirile ilicv 
could see tho still hy the liglit in the xoods. As thc car camtx up, 
cleceasctl said to nitiless: "There come some more;  let's get t l l p  all. 
l)oi~'t you move until I say 'Harids up,' then keep all the noise you call 
like there are a dozen coining." The  car stopped and deceased slipped 
away through the aoods toward the still. Witness then saw defelldant, 
Rideout, come out to one side of tlie still, walking tonard the open spacc 
between deceased and the still. Rideout stopped mid stood in this ope11 
spam. Deccascd then said, "Hands up." Witness saw R,ideout raise up  
his hands a i d  then the fire from a gun coming from tlle woods tonard 
deceased. Deceased fired a t  the same time. Witness a t  no time saw a 
gull in the hands of Rideout who was still standing iu the open space 
at the time the gun was fired from thc ~rcods ,  jnst exac.tly in line 
between deceased and the place from ~~-1lich the shot came. There wrre 
aldcr busl!es and undergrowth behind Ridcout. When Itideout lcft tlle 
still, nitness saw defendant, Robert Hedgepeth, standing on the riglit 
of the still. H e  made a noise as if bloniug out a lantern and t1ie11 
valked away from the still. That  was just before the shooting. Witness 
did not see Robert Hedgepeth a t  tlie moment the shots were fired, nor 
could he  testify where he-was a t  the time. Witness W:M positive that  
Rideout was standing in tlie open space a t  the time the scot was fired, 
nliicli mounded Alex Hedgepeth. Immediately after tht, gun was fired 
witiiess saw dcfeiidant, Iiobert Hedgepeth, some distance away from 
where the gun flashed ill the wootls. H e  was going from the still in a 
direction opposite from the place where deceased was ki led and toward 
his home. Both defendants had left the still as soon as the car came 
up on the public road and before tlle shooting. 

After Alex Hedgepeth fell to the ground, witness went to the home 
of his uncle, George Hedgepeth, and there told him what had occurred. 
H e  then went to the home of Robert Hedgepeth. Ro3ert IIedgepeth 
came out of the house. He denied that  he  knew anything about the 
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still or the shooting. The  iiext day, however, he  admitted part of it 
nncl latcr at the preliminary tr ial  told n h a t  he knew about it. ,llcx 
HedgepPtll n a s  not all officer a t  tlie time lie was killed and neither he 
nor witness had any warrant for the arrest of either of the defendants. 
S. A. Kelms, ~ v h o  testified that  he  was nit11 Alex Hedgepeth just 

before he was killed, told George Hedgepcth, brother of the deceased, 
that Rideout killed Ales IIedgepeth. H e  a l ~ o  testified a t  the trial, in 
aliswer to direct question, that  Rideout killed the cleccased. 

Dorscy Ritleout had been e~nployed by Roy Ho~vel l  as a laborer 011 

his farm for six or seven weeks. I Io  had told Rideout that  he had been 
infornied tliat Rideout had put u p  a whiskey still on his  land ant1 tliat 
lie must get it ali-ay from there. On the night of 31 May, 193-1, Howell 
was called from his house by George Hetlgcpeth, brother of Alcx Hctlge- 
1)ctli. Jus t  a t  this time Ridtwut came to Howell's back door, calling Iliin. 
111 coilsequence of ~ v h a t  George Hedgepeth and Rideout told him, 
Howell went n it11 IIedgepeth and defendant, Iiideout, to the place where 
the ~vhiskey still ~ v a s  located. There they found the body of ,Ues  Hedge- 
pet11 and took i t  to his home. Rideout rcr~dered all the help he could. 
Robert Hctlgrpeth, a brother of Alex IIcdgeyeth, deceased, did not show 
LIP that  night. 

Tlie nest day a suit of o ~ e r a l l s  was found under the barn or crib on 
the west end of Howell's barnyard. These overalls were identified by the 
witness, Clinton Hands, as the same worn by Robert Hedgepeth a t  the 
still on the night of the homicide. Tracks were discovered leadi~ig ill 
tlie direction of Robert Hedgepeth's house as of a man runniiig from 
where the overalls were found to the path running east and west from 
George Hedgepeth's to the public road. ,I gun was found in the path 
where these tracks came into i t  from the direction of the barn. This 
gull n a s  identified by Clinton Hailds as the gun he had loaned to 
Dorsey Rideout on the night of the homicide. T h e  tracks frorn the place 
where the oreralls were discovered to the road were in direct line to~vard  
tlie home of Robert Hedgepeth. There were no tracks leading from the 
place nllere the gull mas found to Roy Howell's house where Ritleout 
lived. A person who had gone to the crib where the overalls were found 
and then to the path where the gun was found and then to Roy Honcll's 
house would have gone out of his way 58  yards. 

Clinton Hands  late in the afterrioori of 31 N a y ,  19.34, loaried to 
Dorsey Rideout his gun. Clinton Hands  went with defendants, Dorsey 
Rideout and Robert Hrdgepeth, to tlie whiskey still about dark. When 
they got to the woods, the lantern carried by Rideout lvas lit. Rideout 
did not a t  this time have the gun in his hands. After arriving at the 
still, Rideout and Hedgepeth agreed to operate the same that night 
together on sharps. Rideout then went to Howell's house to get over- 
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alls for IIedgepetll. Thcec arc  the same 01 er:~llr found the next day 
inidw tlie coriicr of tlie crib in 1Io~rell 's barnyard. C'liritori I I a i d s  left 
the still before dc fe~~dan t s ,  Ridcout and Hedgcpeth, began to operate it.  
At  this time the gun nhicli he liad loaned to Ricleout wa? near the still. 
,\bout t e ~ i  o'clock that  night Ritlcout ~ r c n t  to the liu~rle of Clinton EIalicls 
ant1 told him that  Allex I-Iedgepeth had been killed near the still. Hauds 
the11 ncwt u i t h  Ridcout, George I Iedgcpt l i  mt1 ROT- 1Ionell to gct tllc 
hotly. 

On the clay after tlie lloniicitle, a shell vab found in t ie alder bushc* 
hack of the opc11 y a w  nlierc defendant, Rideout, n as c;tantli~ig at the 
tirncx .\lm 1Ictlgcl)ctli was killed. Tlle alder bushes betweell the plat-c 
xlicrc the shell n a s  found and the open space in xhich  Ritleout n a s  
itancliiig n c r e  shot nnay in tlie direction of the place where Allex 
IIedgepeth was killed. 

At tlie close of the State's eridence, tending to establish the facts a, 
aborc stated, hotli defendants mored for jndgmeut of nonsuit, untlcr 
C'. S., 46-13, This  motion was denied. Eacll defendant csceptetl. Drfcntl- 
ant, Ridcout, ofiered el idence, and thereby u ai\-ed liis exccptioii. S. 1 , .  

Kill/un, 173 K. C., 792. Dc'fendant, IIodgept~tli. ii~troduccd no r~ i t l cnc i~ ,  
:riitl vlnim.; the bellefit of his cscvptiori, lion oil liii ap1)cnl to thr> Suprcmc 
Conrt. 

-1pplyi1lg tlie wcll-settled rule, u~iiforai ly :r~lcl coniistcntly enforced 
by this Court, to the co~lsideration of the eridencc oficwd 1,p the Statc, 
upon tlefel~tlant's motion, we fiiitl 110 error in tlic r ~ f u r a l  of liis IIorior 
to allow the motion. "The motion to  noniuit requires that neb qliould 
a~cc r t a in  nlcrely whether there is any evidence to sustain tlie allegations 
of tlie intlic~trnciit. The sa~i ic  rnlc npplicq as 111 cir i l  c:rcei a~l t l  the w i -  
t l c ~ c ~  liiuit rc.cei1 e the most f a \  o r ; l b l~  conitructiol~ in fa1 or of t h r  State 
for the purpose of dctcrniiiii~ig its 1~g:rl sufficieiie~- to roll\ ict, 1ca1 ing i t i  
\ \ i>~gll t  to be passed upon by tlie jury." S. P .  ( ' a r l s o n ,  71 S. C'., S l h .  
I f  thcrc is erider~ce from \\liirh the jury roultl fi11t1 :is :t fact that  
tlcfciidmit, Hedgcpctli, fired t l ~ c  glnl xliirli inflictctl the fatal  n ound upon 
,\lix IIetlgepetli, i t  is sufficicl~lt to he s ~ l m i t t e d  to the jury up011 
t l i ~  issue Ijet~rccn the Statc and this defcnd;xnt. The  primary que5tioir 
inr.011 cd i ~ i  tliis issue i s :  Did defentlant Hetlgepetli firc tllc gun nhich 
c a n d  thc tlentli of dccenwd? T h e  p r o b n t i ~ c  force of thc eridcnce, as 
n-ell 11s tlic credibility of tlie n it~lesscs, u as for the j u r , ~  to tlctcwnilie. 
Tlicrc n a s  cliclencc sufficitnt to sustain the rontention of tlic State that  
tliis quc~stion e110uld he ailsn cretl in the :~ffirmnti\ c. This  hcing truc, it 
is nnncceswry, upon considerntio~r of this n~otion,  to (let m i i n c ~  n hctlicr 
or not tlicrc n as evitle~ice d s o  of a conspiracy between IIedgcpeth and 
Rideout to do an unlnnful  act, and ~vhether such act l ias malunz per 
ae nq well as 711nlunt l i~ol~il)i tz~nz or not. S o r  is it  material to the 



x. C.] S P R I S G  T E R M ,  102.3. 

question, inrolred in tlie consideratioil of this motion, to tleternline. 
\vhcthcr, if there was sufficient eridrnce of such conspiracy, tlie act of 
firing the gun, which caused thc deatll of deceased, x:is so rclated 
to or connectcil with thc uiilawful act wliicli 71-as the objcrt of tlicl con- 
y)iracy as to make thc conqpirator who did not firc t l i ~  gun equally 
guilty ~ ~ i t l i  his coco~i~pira tor  n.110 (lid firc it, a i d  thus canw thc drat11 
of the deceasetl. rpon tlie el itleiice, the well-recognized priilciplc, that 
whrn t n o  persons arc clinrgrd with being the cauw of tlic tlwth of a 
person, but not with conspiracy, the jury shoultl acquit if tllcy l i a ~  c, :I 

reasonable doubt as to which one inflicted the injury, is 11ot nwessirily 
a1)plicable to the consideration of this exception hy IIedgrpctli. S. 7.. 

Goode, 132 X. C., 982. The exception n.as not wcll t:llieil, alltl thcl 
asqignmcnt of error is not sustained. 

T)efcl~tlant, Dorscy Ritleout, ni a n i t i l e i ~  in his ov 11 hclit~lf, twtific~cl 
that hc had set up  the still ill the woods 011 Roy Homl l ' s  laild: that 
a few days before 31 Xay ,  1024. IIoncll  lint1 requestctl him to 111oxc 
the still off his land and that  he had promised to do so; that  on 31 
Illay, 1924, he niade ail agreemcilt n-it11 tlcfeutla~lt, Robert Ht~lecpr t l i ,  to 
m o ~  e the still that  riight ; tliat Hedgcpetli told 111111 clurmg thc af tcmloo~~ 
tliat sonic, young men in tlic r~eigliborhood had disco\rrttl tlie loratio11 
of tlie still and intended to go tlonn there and break it 111) or ru11 
him a n a y  from i t ;  tliat IIcdgf~peth suggested that they borron a gull 
from Clintoii Hands to scare these young men if tlicy came arid inter- 
frrrcl nit11 them nhile a t  the still;  that  acting upoil this suggcition lie 
borroned a gun from Clinton Hnnds antl got some sllclls from Mrs. 
Roy Howell; that Hedgepeth took the g1111 and sliclls nhtvl thcy started 
to tlie still and carried them thrre ;  that  nlien they reatlletl the \till 
he ant1 Hedgepeth agreed to run  off eome whiskey bcforc rrioriiig the 
still;  a t  IIedgcpet11's requeyt he nent  back to R y  IIowell's and got 
sonio o~ walls wllic~h Hctlgepeth put 011 ; that  t hcy  tlicri went to work 
a t  tlie w h i s k y  still;  Hedgepet11 set the gull dowil nest to the wliiskey 
still antl it  reiriainecl tlicrc until the shooting; that ni tnr~ss was staiidiiig 
S or 10 fcct from the still a t  the end of a pipe nllicli emptied into a 
little branch, watclii~ig it to see if nhiskey came out at the ciitl of thc 
pipe; that  mhile thus engaged lie liearcl sonic one ill an automobile 
tlrire up  on the west side of the branch and stop;  that he heard the 
sound as if several persous n-ere comi~lg from the automobile into the 
woods; that  a t  this moment he liad a lantern v i t h  which he startctl 
tlirougli the alder bushes, trying to blow it out ;  that lie finall. blew tlle 
lantern out and placed it about 18  fcet from the whiskey still in the 
alder bushes; that  defendant, Hedgcpetli, a t  this time walked away 
from the still through the bushes in a direction about midway b e t w e c ~ ~  
the line which witness had followed and ~vhere  the drceased nns  after- 
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wards found lping on the ground; that  just as IIeJgeprth disappeared 
in the alder bushes, a few feet away, witnc~ss licard some one cry out 
"Hands up7' and at this monlent saw the flash of a gun from tlie dircc- 
tion where Ales Hedgepeth stood; that  almost a t  the same time there 
r a s  an ans~vering flash and noise caused by the firing of a gun from the 
altlcr bushes from the direction in which the defendant Hedgepeth had 
just gone; that  i n  a nloment defendant Hetlgepeth cam. running back 
from that  direction and he and Hedgepeth ran together through the 
~voods; that  a t  this time witness did not know that  anybody had been 
h u r t ;  that  he then ven t  straight home to Roy Howell's house antl later 
returned with him and George Hedgepeth to the place where the whiskey 
still was located; that  they found Ales Hedgepeth lying on the ground 
and t001i him to the house; that  witness did not have a gun in his hands 
a t  any time that  night. 

Tlicrc was other evidence offered by the defendant T;l~ich, howeror, 
is ]lot material. ,It the close of all the evidence, both defendants renewed 
thrir  nlotion for judgment of nonsuit. This  motion was denied and each 
defcnclant excepted. Defendant, Rideout, however, in his brief abandons 
his assigllnient of error based upon this esception. The  exceptions of the 
defendant, Hedgepeth, is not sustained. 

I n  apt  time, defendant Rideout requested the court to instruct the 
jury as follons: "If the jury find from the evidence that  the defendants 
were acting independently of each other a t  the time of the Id l ing ,  that  
is, there was no common design, conspiracy or agreement to kill arid the 
jury cannot actually identify from the evidence or find beyond a 
reasonable doubt which one of the defendants fired the h o t  that  killed 
,Ues Hedgepeth, that  it  ~i-ould be the  duty of the jury to render a 
verdict of not guilty as to both the defendants, ercn though the jury 
believed one of the defendants killed the dcceascd, hut could not say 
from the evidence which one of them did it." 

II is  IIonor rcfuseti to g i r e  this instruction. Both drferdants excepted, 
and assign such rcfusal as error. 

The instruction in so f a r  as it embodics the proposition that  in the 
absence of c~ idence  of a conspiracy, if two persons are indicted for 
murdcr or other unlanful  anti fclonious liomicide, antl the jury find 
from the evidence, beyond a reasonable doubt, that  one of the defendants 
killed the dcccased, but are in doubt, up011 all the &(lei ce, as to which 
of the defendants caused the death of deceased, they should acquit both, 
is correct. I t  is fully supported by the authorities. I n  S.  v. F i n l ~ y ,  
118 N. C., 1162, Justice ~lfonfgomery says of a prayer for ins tn~ct ion ,  
b a s d  upon this proposition, "The prayer in the abstract embraces 
a sound doctrine of law;  but where a conspiracy or an agreement 
between two or more to do an  unlawful act has been proved, and as a 
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result and consequence thereof a crime is committed, the rule is different 
and i t  is altogether an  immaterial matter which one of the actors 
actually commits the deed; they are  all principals and all guilty of the 
offense." I n  that  case there was no evidence, or contention on the part 
of the State, that  the two defendants had entered into a conspiracy or 
agreement to kill the deceased; there was e~~idence  tending to show and 
it was contended by the State that  defendants had entered into a 
conspiracy to worry, annoy and tease, to oppress, assault and strike 
deceased. While engaged in  accomplishing the purpose of this con- 
spiracy, the fatal  blow was struck by one of the conspirators. The 
refusal of the court to instruct the jury, as requested by the defendants 
that "they must find beyond a reasonable doubt, if they should find a 
conspiracy existed a t  all, that  such conspiracy was to commit the offense 
charged in  the indictment, to wi t :  murder of the deceased, and that 
no evidence of a common design, or purpose to tease, worry and have 
fun out of deceased would be such common design and purpose as 
mould warrant the jury in finding a verdict against Finley in case 
they found that he did not strike the blow," was sustained, with the 
comment as above stated. Regina v. ('ox, 4 C. and P., 583, is cited as 
authority for the rule, approved by the Court, that if two persons 
are engaged in  the pursuit of an  unlawful object the two having the 
same object in  view, and in the  pursuit of that common object, one of 
them does an  act which is the cause of death, under such circumstances 
that it anlounts to murder in him, i t  amounts to murder in the other 
also." S .  v. Simmons ,  51 AT. C., 21; i3. v. Gooch, 94 N. C., 987; S. L'. 

Goode, 132 N. C., 988; S. v. Kendall ,  143 N .  C., 663; S .  v. I'oulell, 
168 N. C., 134; 8. v. Ow, 175 3. C., 773. 

I t  is not contended by the State in  this case, that  defendants, Rideout 
and Hcdgepeth, had entered into a conspiracy or agreement to kill 
Alex Hedgepeth; i t  mas contended and there was evidence to support 
the contention, that  these defendants had entered into a conspiracy 
or agreement to operate the vhiskey still for the purpose of inanufnc- 
turing intoxiciting liquor, and also to assault and drivelaway by shoot- 
ing a t  them with a gun, any persons who interfered with them; that 
while both defendants were engaged in the unlawful act of making 
whiskey, one of them, with the gun and shells which had been provided 
by both defendants, fired at  the deceased, who had called to them "Hands 
up" and inflicted upon deceased the mortal wound. The error in the in- 
struction requested is that  it is predicated upon the absence of evidence 
of a conspiracy to kill the deceased, and implies that in the absence of 
a finding by the jury of a conspiracy to kill, the act of the defendant 
who fired the gun, assuming that  the jury shall find that  one of the 
defendants did fire i t ,  was independent of his codefendant. Assignment 
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of error based upon exception to the refusal to give this instruction 
is not sustained. 

Defendant, Rideout, further requested the court to instruct the jury 
as follows: "If the jury find from the evidence the  defendant Rideout 
was present or very near by at  the  time of the firing of the  shot that  
killed Alex Hedgepeth, but did not fire such shot himself, and that  - - 

Rideout gave no aid or encouragement to the person firing such shot, 
either before or a t  the time thereof, then he would not be guilty, either 
as principal or accessory, and the jury should acquit, merely being 
present when the crime was committed or even standing by and seeing 
the crime committed and doing nothing to prevent it ~ o u l d  not make 
defendant Rideout guilty of the crime either-as principal or accessory." 

Defendant Rideout excepted to the  court's refusal to give this in- 
struction, and assigns same as error. 

This instruction is correct as an  abstract proposition of lam, and is 
supported by 29 C.  J . ,  1069; S. v. Xattlzews, 7 8  N. C., 523; S. 1;. 

Ta-cha-nu-tah, 64 N .  C., 614; and S. v. Hilclrefh, 31 K. C., 440 are 
cited to support the text. Although Rideout gave no aid or encourage- 
ment to the person who shot and mortally wounded deceased to fire 
the gun, either before or at  the time the gun was fired, if he had 
previously entered into a con~p i racy~wi th  the person who fired the gull 
to do an  unlawful act, and the firing of the gun at  Alex Hedgepeth was 
an act connected with or growing out of the doing of the unlawful act, 
and done in furtherance of or in consequence of the unlawful act, the 
jury could not acquit him. I f  the killing of Alex Hedgepeth was a crime 
and defendant Rideout was present a t  the time and place of its com- 
mission by preconcert wi th- the  perpetrator of the crime, he  was a 
participant in  the crime. 29 C. J., 1070, citing S. v. J a w e l l ,  141 h'. C., a 

722, "When the bystander is a friend of the perpetrator. and k n o w  that 
his presence will be regarded by the perpetrator as an encouragement 
and protection, presence alone may be wgarded as encouraging." 1 
Wharton Cr. Law, sec. 211. T h e  refusal of the court to give this 
instruction was not error, and the assignment of the same as error is not 
sustained. 

Defendant Rideout requested the court to instruct the jury as follows: 
"If the jury find from the evidence that  the defend~.nt Rideout bor- 
rowed the gun and shells with which Slex Hedgepeth was later Idled,  
but did not fire the shot that  killed the deceased, and that  a t  the time 
he procured the gun, or later before the homicide, he did not share in the 
criminal intent of the direct actor he would not be guilty and the jury 
should acquit him." 

T o  the refusal to give this instruction, defendant 13ideout excepted 
and assigns same as error. This assignment cannot be sustained. Upon 



N. C.] S P R I N G  T E R M ,  1925. 

the evidence, Rideout's guilt is  not to be determined solely by his 
sharing in  the criminal intent of the person who fired the gun. I f  the 
firing of the gun a t  Alex Hedgepeth was an  act connected with, related 
to and in consequence of tho unlauful  act which Rideout and Hedge- 
peth had conspired to do, and the firing of the gun was a crime, com- 
mitted by his coconspirator i n  furtherance of the unlawful conspiracy, 
Rideout mas, in law, a participant in said crime, and the jury, upon 
finding these facts from the evidence, could not acquit him. 

Defendant Rideout further requested the court to instruct the jury 
as follows: "If the defendant a t  the tirne of or just before the shot was 
fired that  killed deceased were engaged in operating a whiskey still, 
this fact does not of itself affect tho question of the guilt or innocence 
of the defendants, one n a y  or the other. I t  iB merely a circumstance 
that may be considrretl by the jury along with other circumstances 
in arriving a t  the truth of the matter and as influencing the motive of 
the defendants, and the probative value of their testimony." 

T o  the refusal of the court to give this instruction, both defcildant\ 
excepted. They assign this refusal as error. W e  cannot so hold. The 
fact that  defendants mere engaged in the operation of a whiskey still, 
in itself an  unlavful  act, after having jointly prepared the~nselves to 
resist interference, by the use of a gun and shells-all as a result of 
preconcert arid conspiracy by defendants-could not be thus limited by 
the court as a mere circumstance to be considered by the jury as 
affecting the p r o b a t i ~ e  d u e  of their testimony, or the motixe \+it11 
nhich Alex IIedgepeth n a s  killed. d s s u n ~ i n g  that  only one of defend- 
ants shot the deceased, as the eridence tends to show, the fact that  
both defendants had elitered into a conspiracy to do an unlanful  act, 
and were engaged in accomplishing the puipose of the conspiracy, when 
the act n a s  dono by one of them, nhicli caused the death of -\lex Hedge- 
peth, is the ~ e r y  heart of the State's case as against the clefentlant 
who was not the direct actor. 

Defendant, Hedgepeth, in apt  time presented to the court his prayers 
for instruction; to the refuqal of his Honor to give thew instructions, 
defendants excepted. 

W e  do not deern i t  necessary to state or discuss theye prayers s ~ r z a t i ~ n .  
Some of then1 are given substantially in  the excerpt from the judge's 
charge which appears i n  the case on appeal. The  full charge is not 
set up  and the presuml~t io~i  is that  it n a s  correct. The  defendants, by 
their prayers for instructions, presented to the court the proposition 
that although the jury might find that  both defendants liad entered into 
a conspiracy to manufacture intoxicating liquors, an  unlawful act, and 
although they might find that  one of the defendants fired the shot which 
killed Ales Het lg~pcth ,  if they ~ w r e  unable to find beyond a reasonable 
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doubt which defendant fired the shot, they should acquit both for the 
reason that  the act of shooting the deceased mas not, as a matter of law, 
connected with, related to or i n  consequence of the i~nlamful  act in 
lvhich they were engaged by preconcert. Upon the evidence in  this case 
this is  not a correct I f  the jury found f r cm the  evidence, 
as their verdict indicates they did, that  one of the defendants shot Alex 
Hedgepeth and thereby killed him with a gun and skells which both 
defendants had carried to the whiskey still with a common purpose, 
then i t  was for the jury to determine whether this act was so related 
to the unlawful act which the defendants had consvired to do as that  
the conspirator who did not fire the shot was equally as guilty as his co- 
conspirator who did fire the shot. I t  is stated in the case on appeal, 
prepared by defendant7& counsel and accepted by the solicitor for the 
State tha t  "his Honor in  his charge to the jury fully and fair ly stated 
the contentions of the Sta te  and defendants. H e  defined the crime of 
murder i n  the second degree and manslaughter and charged the jury 
that they must be satisfied beyond a reasonable doubt that  the killing of 
Alex Hedgepcth was done by the two defendants or by one of them." As 
the full  charge i s  not included in the case on appeal, we must assume 
that his Honor stated the contentions of the Sta te  and the  defendants 
as to the law as well as to the facts involved i n  the trial. 

Several of the instructiolls requested contain correct statements of 
general principles of law but we cannot hold upon the entire record 
that  the fai lure to give these instructions in  the exact language in which 
they were framed is reversible error. 

After a full and careful consideration of the entire record we are 
of the opinion that  the judgnierit of his IIonor sl~oulcl hc affirmed. 
There is 

No error. 

E. V. WEBB AND DIBRELL BROTHERS, IKC., TRADING AS E. V. WEBB & 
COMPANY v. A. FRIEDBERG A X D  MAX PRIEDHERG, PARTNERS, 
TRADIKG AS A. FRIEDBERG & BRO., AND I;". W. EROWN. COIIIIIS- 
S I ~ S E B  OF COURT, AND MARYLAND CASUSLTY COhIPANY, IKTERVERER. 

(Filed 18 February, 1925.) 

1. Warehousemen-Receipts-Segotiable I~istruments-Statutes. 
Whether an individual, partnership or corporation, the varehouse 

receipts issued for tobacco by a storage warehouse company for profit, 
formed under our statute. are made negotiable when properly endorsed 
by the one storing tobacco therein, and passes the title to the transferee, 
( C .  S., secs. 4041, 4042, 4044, 4045, 4046), and it is immaterial whether those 
operating the w$rehouse use the same for the storage of their own tobacco 
with that of others. 
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2. Same--Attachment. 
Where the owner of tobacco stores the same in a warehouse organized 

under the provisions of our statute, receives a warehouse receipt therefor 
in conformity with the law, C. S., 4043, 4046, the goods represented by the 
receipts are  not subject to attachment, C .  S., 4065, and a specific remedy 
for creditors of the owner is given against the holders of these receipts, 
C. S., 4066, and attachment will not lie against the tobacco stored by a 
creditor of the owner that  will impair the rights of one who is a holder 
of the receipts thus issued. 

3. Same--Judgments of Other States - Records - EvidencsConstitu- 
tional Law. 

Where tobacco was stored in a warehouse here existing under the laws 
of this State, and in conformity with our statute a negotiable receipt 
had been issued the owner thereof, and the funds of such owner had been 
attached in Kew York in the courts of that State, and a surety or re- 
plevin bond given to await the determination of that  suit, and that 
Court upon suficient evidence had adjudged that  the surety is liable and 
that the owner endorse the receipts to the surety company upon the 
payment of the money, which the surety company accordingly has paid:  
Held ,  the duly authenticated record in this Court according to our 
statutes (C. S., 1-01. 2. ,  appendix 111) and under the Federal Statutes 
(U.  S. Rev. Stat., SO5 et seq.),  is properly received in our courts a s  
evidence, and given effect under Article IV,  section 1, Constitution of the 
United States. 

- ~ P P E A L  by both plaintiffs and  defendants f r o m  aorton, J . ,  and  a jury, 
a t  F e b r u a r y  Term,  1024, of LEXOIR. 

Attachment  sui ts  were issued by plaintiffs against  defendauts. T h i s  
at tachment  sui t  was matured  by  t h e  plaintiffs against  t h e  defendants, 
and  a judgment  rendered i n  favor  of t h e  plaintiffs. I n  addition and  
a f te r  rendition of this  judgment the  X a r y l a n d  Casual ty Company was 
allowed to intervene, and  t h e  t r i a l  came on f o r  t h e  purpose of disposing 
of t h e  claims of the  intervener. T h e  court  held i n  t h e  outset t h a t  t h e  
burden was upon  t h e  interrener ,  to  which n o  exception was  taken. 

T h e  following issues were submitted to  t h e  j u r y  and  the i r  answers 
thereto : 

"1. I s  t h e  intervener, t h e  X a r y l a n d  Casual ty Company,  t h e  owner 
of t h e  tobacco i n  controversy by v i r tue  of t h e  t ransfer  of t h e  tobacco 
warehouse receipts? Answer : (Yes.' 

"2. I s  t h e  intervener entitled to  lien pr io r  to  t h a t  of E. V. Webb & 
Company by  v i r tue  of t h e  t ransfer  of E. B. Ficklen Tobacco Company 
at tachment  judgment  rendered i n  P i t t  County Superior  C o u r t ?  Answer : 
'Yes.' 

"3. W h a t  assets has  t h e  intervener received as  security i n  addition to  
the  t ransfers  sued on here in?  -insrner: '$20,000.' 

"4. I s  t h e  intervener entitled t o  be subrogated to t h e  r ights  of E. B. 
Ficklen a s  against  the  plaintiffs 1 Answer : 'Yes.' " 
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Both the intervener and plaintiffs introduced evidence to sustain their 
respective contentions. 

Numerous exceptions of plaintiffs and intervener, Maryland Casualty 
Company, and assignments of error appear i n  the record. From the  
judgment plaintiffs and intervener both appealed to the Supreme Court. 
Fur ther  facts material will be stated in the opinion. 

J o h n  G. Dawson  and  V a r s e r ,  X c L e a n  & 8 t a c y  for p lu in l i f s  
R o u s e  & Rouse  for AIaryland C a s u a l t ~ j  Co., in tervener .  

CLARKSON, J. 111 the present case the plaintiffs and the interxwer,  
Maryland Casualty Co., both appeal. We will consider the cases to- 
gether. Although the record is voluminous, there are only a fcv 
material facts. There is 110 serious dispute about the fact? on the firit, 
second and fourth issues. From the entire record the j  will be treated 
as  admitted. The  lanr, for our decision, arising on the e~ ideuce, we n ill 
consider as it appears to us presented on the entire record. 

The  facts succinctly a r e :  E. 13. .Ficklen Tobacco Co., Inc., sued 
defendants, n h o  are no~~res idents  of Ko1.th carol in:^, and at tacli~tl  
certain tobacco, the actual t o h c c o  104 hogqllentls of lcaf tobacco, ill 
certain narehouses in North C a r o l i ~ ~ a ,  in Ficlrlct~ Wnrehousc, Dodsoii 
Mr:~rehouse and Kinston Storage Warehouse, and alco in S e w  Yorli 
:~ttacheil ccrtain cash money and claiins against I arious insurance con-  
panies. Both suits a re  based on the same claim. The  rllaintiffs made a 
subsequent attacliment to the Ficklen attachment mid aitached the smnc 
actual tobacco in the narchouses in North Carolina, but not the narc- 
lioiise receipts. E. B. Fickle11 Tobacco Co., Ins. ,  obtai led judgment in 
S e w  York ngainst defendants for its dc~bt and :11so judgment in the 
;ittnclnncnt caw in 9 o r t h  Carolina. The  inter1 cncr, t h ~  l la ry land Caq- 
~ i a l t y  Company, bccimc surety for the defendants in tlicx Ficklcn attach- 
~ n c n t  nl x e ~ ~  York. The  narehouse receipts for the tohacco uc re  not 
attnclietl nlitw thc attac1111~ents were sued out ill North Carolina. T h e  
tlt fcndalits clcli~ ered the ~wrc~honse  receipt. to E. B. Fickle11 Tobacco 
C'o., Inc., in the early part  of June,  10%. E. B. Fickle11 Tobacco Co., 
Inr . ,  wed tlic i i~terrenr r, I la ry land Casualty Po., in Sex\ York, and the 
S e w  york Court in its jutlgnici~t cornpellcd E. 13. Fickle11 Tobacco Co., 
Inc., under its protest, to assign tho warehouse receipts and the Nor th  
C,~rolina juilginent and attachment to the I larglantl  Casualty Co., bcfore 
~t n a s  requircd to pay thc a i i ~ o u ~ ~ t  of t l ~ c  k u r ~ t y  1)ontl--$.35,000. This 
jutlgniclit of the Court in S e w  york n a s  :ifter plaintiffs' attachments. 
r 3 1 I I P  Ilarylancl Casualty Company then became in t e r~euc r s  in the pres- 
ent case, after plaintiffs had obtained judgment againsi the defendants, 
hut btfore the proccctl.; of tlic tobacco TWS applied. I t  TT as admitted that  
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the actual tobacco attached in  North Carolina in the suits mas sold 
and the proceeds amounted to $9,470.51 and were in  the hands of 
the commissioner of the court, who is a party to this action. 

I t  was in  evidence that  the warehouses in  which the actual tobacco 
was attached in Kor th  Carolina, were operated by E. B. Ficklen Tobacco 
Co., Inc., Kinston Storage Warehouse Co., and C. R. Dodson Storage 
Co., and the customary warehouse receipts were given (C. S., 4042) 
for the tobacco in the warehouses. I t  v a s  in  evidence that  these ware- 
houses were used for the storage of the tobacco in  ~ ~ h i c h  the concerris 
has an  interest arid is used for the storage of tobacco either for the 
concerns or tlie customers. The  receipts are similar to the Ficklen one, 
which is as follows : 

"The fo l lo~~ . ing  warehouse receipts issued by E. B. Ficklen Tobacco 
Company, Inc., Storage House a t  Greenville,.lV. C. 

26 IIogsheads 05 Kos. 1 to 26 inclusire, lbs. 2i,827 $5,565.40 
26 Hogsheads 02 Nos. 38 to 63, inclusive, lbs. 28,125 $7,734.38'' 

and each receipt contains the following printed mat ter :  

"The within described hogshead of tobacco is stored a t  the warrhouse 
of the E. B. Ficklen Tobacco Co., Inc., Storage House by A. Friedberg 
& Bro., and a i l l  be delivered to the holder of this note on demand and 
payrnent of charges. S o  claim for damages on storage allowed, unlesn 
made before delivery. The  storage rates are $1.50 for first six months 
or less, fifteen cents per nionth thereaftw, 252. outage. The  E. B. 
Ficklen Tobacco Co., Inc., Storage MTarehouse, is not responsible for 
loss or damage by fire." 

C. S., ch. 79, entitled '(Warehouse Receipts," see. 4087, defines "marc- 
houseman" as nicaning "a pemon  lnwfull~j ~ n g a g e d  in  the business of 
storing goods for profit," and "person" includes a corporation or part- 
nership of two or more persons having a "joint or common interest." 
Scc. 4011. "TT'arrhouse receipts may he issued by any wareliouseiiia~~" 
Sec. 1012. T h a t  rcceipt must contain. Sec. 4044 defines nonn~gotiable 
receipts. Sec. 4045 provides bow norinrgotiable receipts marked. Scc. 
4046 defines negotiable receipts. Sec. 4065 makrs goods not subjcct to  
attachment or csccution nhen negotiable receipt is issued. See. 4066 
gives creditors remedy against receipt. 

I n  tlie case of E. I?. Fic3L.2~ Tobacco Co., Inc . ,  v. Friedberg S: Bro . .  in 
tllc S u p r e i ~ ~ e  Court of S e w  york, Mr. Justice ilIcL2voy, on 9 February, 
1922, rendered the opinion on this warehouse receipt matter as fo l low:  
' T h a t  the l e ~ y  ~ n a d e  by the qhcriff of Lenoir County under the order 
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of attachment issued by the  Superior Court, Lenoir County, S ta te  of 
Nor th  Carolina, wherein E. V. Webb & Co., were plaintiffs and A. 
Friedberg and Max  Friedberg copartners, t rading as A. Friedberg & 
Bro., were defendants, was of no legal effect and insufficient to attach 
the tobacco mentioned and described by the negotiable warehouse receipts 
hereinafter mentioned by reason of the fact that  the said receipts are 
negotiable receipts and the  merchandise described therein cannot be 
attached or levied upon unless the receipts themselves are  attached and 
levied upon by the sheriff or the said receipts impounded by the court 
or their negotiation enjoined." 

W e  think that  the concerns are  warehousemen under all the facts in 
this case. I t  matters not if i t  is a person or par tnership  I f  the concern 
is engaged in the business and goods are stored for Frofit, the statute 
applies. I t  matters not if the  concern stores its own and also the goods 
of others. The  receipt issued terms itself L'Warehoi~se receipt" and 
shows on the face that  the goods are  stored for prclfit; i t  gives the 
'(storage rates." T h e  receipts and admitted evidence shows that  the 
concerns are  warehousemen and the concerns dealt with the public as 
such. 

The burden was admitted in the cause to be on the intervener. W e  
think the New York judgment was properly exemplified and evidence 
in the cause. C. S., Vol. 2, appendix 111, Authentication of Records 
(IT. S.  Re\-. Stat.,  905, 906, 907). I t  sho~vcd that  thc "~varehouse re- 
ceipts" covered the tobacco in  controrersy, and they Twre owned by the 
Maryland Casualty Co. transferred by E. B. Ficklen Tobacco Co., Inc., 
and also the E. B. Ficklen Tobacco Co., Inc., attachment in Kor th  Caro- 
lina, and were held by the Naryland Casualty Company to reimburse i t  
for amount due it of $25,000 ordered to be paid to E. B. Ficklen Tobacco 
Co., Inc., on its judgments ml~en the xarehouse receipts and attachments 
ncre  transferred. The  attached tobacco in North Carolina amounted 
to $9,470.81, which was in the 1ia11ds of the commissioner of the court, 
~ h o  is a party to this action. T h c  court below properly instructed the 
jury to answer the  first, second and fourth issues "Yes." The competent 
evidence and admission in the miswers fully ~v:irrantetl this instruction. 
The  main question of fact K R S  on the third issue-"TTTliat assets had the 
intervener receivcd as security in addition to thc transfers sued on here- 
in?" The  e ~ i d e n c e  on this  issue vias conflicting. V i thou t  repeating it,  
we think the cridencc bearing on the issue comvetent and sufficient to - 
sustain tlie rerdict and tlie issue proper and material from the facts 
in this case. The  jury answered $20,000. On this verdict, the court 
i n  its judgment "Ordered, adjutlped and dccreed that of the fund held 
by the romn~issioners in this action from the sale of said tobacco, the 
mid commissioners pay unto the intcrrener the ~ u m  of $5,000 with 
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interest thereon a t  the rate of six per cent per annum, from 5 May, 
1921, that  being the amount so paid by the intervener to the E. B. Fick- 
len Tobacco Co., Inc., less the amount of $20,000 paid to the intervener 
by the defendants Friedberg. I t  is further ordered, adjudged and decreed 
that  the balance of the sum on hand by the commissioners i n  this 
action, with accrued interest thereon, be paid unto the plaintiffs herein, 
and that  the costs be paid by plaintiffs as such costs have accrued 
herein in the tr ial  upon the  interplea." 

T h e  Maryland Casualty Company, intervener, claimcd tlie entire 
proceeds of the tobacco sold under the attachments of plaintiffs and in 
the hands of the commissioner, amounting to $9,470.81, to be applied 
on the E. B. Ficklen Tobacco Co., Inc., judgment obtained against it  ill 
the S e w  York Court for  $25,000. As security i t  had the uarchouse 
receipts on the tobacco in controversy turned over to i t  under court order 
by said Ficickleii Co., Inc.  The  jury found it had $20,000 additional 
assets and the court below, under the findings of the jury, gaTe intcr- 
wner  $5,000 and intwest to bp taken out of the fund of $9,470.81 the 
coinmissioner had and the balance paid to plaintiffs, thus paying in 
full interwner's claim of $25,000. 

It appears that  in N e v  York a summar1 judgment against the surety 
cannot be taken in the same action, as is provided in North Carolina. 
C. S., 3961-2-3. 

W e  h a r e  here a judgment of another state, E. U .  Ficklen Tobacco C'o., 
Inc., 2'. ~Uaryland Casernlty Co., the intervener in this caw, in the 
Suprerne Court of S e w  York County, duly exemplified. This judgnlent 
is set forth fully in the record. I t  g i ~ e s  the findings of fact and 
coriclusions of law and j judgn~~ii t  of ,7ohn 1'. Xc.ivoy, Justice of 
Supreme Court. This judgment transfers and awigns the warehouse 
receipts and attachments in North C'arolinn to  the intervener, Alary- 
land Casualty Co., and says that  "tlie said defendant (3Iarylalid 
Casualty Co.), when r ece i~ ing  said negotiable mirehouse receipts shall 
be and is a bona fide holder of said negotiable ~varehouse receipts in due 
course," etc. Under the judgment E. B. Ficklen Tobacco Co., Inc., 
turned over to tlie Maryland Casualtj- Co. the warehouse receipts and 
a~s igned the Korth Carolina attachments and the Xaryland Casualty 
Co. paid E. B. Ficklen Tobacco Co., Inc., $25,000 and intervened 
in this case. 

,Irticle IT, see. 1, Const. of U. S., is as follows: "Full fai th and 
credit shall be giren in each Sta te  to the public acts, records, and 
judicial proceedings of every other state. And the Congress may by 
general laws prescribe the manner in n~hich such acts, records and pro- 
ceeclings shall be prorcd, and the effect tlirreof." Hanle?~ 2.. Donoghuc, 
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116  U. S., 1 ;  T h o m p s o n  v. W h i t m a n ,  18 Wall., 457; Andrews v. An- 
d r e w ~ ,  188 U .  S., 1 4 ;  Eiaddock v. H a d d o c k ,  201 U .  S., 562; Const. of 
U. S., Anno., 1923, p. 478 et seq. 

"By virtue of Const., U. S., and Llcts of Congress in pursuance there- 
of, judgments of other states are  put upon the same fooling as domestic 
judgments, they are conclusive of all questions involved in them, except 
fraud ill their procurement, and whether the parties were properly 
brought before the court." -11~1-sh u.  R. R., 151 S. C., 160 ;  J l i l l e r  r .  
Leach.  9.5 S. C.. 220. 

The "warehouse receipts" were under our statute made ncgotiable. 
C. S., 4077 et seq. The judgment of the New P o r k  Court put the title 
to these negotiable ~varehouse receipts in the  intervener, Maryland 
Casualty Co., ordered the warehouse receipts turned over by E. B. 
Ficklen Co., Iuc., and the Maryland Casualty Co. to pay the $25,000 
judgnieiit. The judgment also transferred Ficklen's Sor th  Carolina 
attachments. This  was all done by the litigants. 

T h e  plaintiff i n  its further answer to intervener's complaint, admit 
this, but claim that  the E. B. Fickle11 Tobacco Co., Inc., was forced ill 
the action to transfer and assign the warehouse receipts and attachments 
in S o r t h  Claroliria to Maryland Casualty Co., but i t  is admitted 011 

the record that  E. B. Ficklen Tobacco Co., Inc., did make the transfer 
and received the $35,000. From the admission of record title was ill 
the iiitervener. This fact being establislled, the l a v  is clear. 

C. S.. 4081 is as follows: 
"A person to whom a negotiable receipt has been luly negotiated 

acquires thereby- 
"1. Such title to the goods as the person ncgotiatirig the receipt to him 

had or had ability to convey to a purchaser in good fai th for value, 
and also such title to the goods as the  depositor or Ferson to whose 
order the goods were to be delivered by the terms of the receipt had 
or had ability to conrey to a purchaser in good fai th for value; and 

"2. The  direct obligation of the. x i r e h o u m n a n  to hold possession of 
the goods for him according to the terms of the receipt as fully as if the 
~varehouseman had contracted directly with him." 

W e  h a r e  given a most carcful study of the entire I-ecord and able 
briefs of the parties. W e  think that  substantial justice has been done 
from the facts in this cause and that  therqis  in the record no prejudicial 
or reversible error i n  either the appeal of plaintiffs or intervener. 

111 the judgmeiit of the court below, there is 
K O  error. 
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STATE r .  F. E. DESSON ASD J. W. ShIITH. 

(Filed 18 February, 1925.) 

1. Taxation-AutoniobiletiOl~auffeur~R.1unici~ Corporations-Cities 
and Towns-Ordnances-Constitutional Law. 

\\'here an ordinance of a to\vri expressly includes nonresidents thereof 
who conduct a business, practice a profession, or who are emyloyed 
therein, requiring them to obtain a chauffeur's license for driving their 
automobiles, i t  iricluclrs \vithiri its terms such persons as  are employed 
within the town and live beyond its limits and drive to and from their 
work, arid the tax being imposed upor1 all of that class alike is not dis- 
criminatory, and the ordinance is constitutional. 

2. SameStatutes. 
The second proviso of chapter 2, section 29, Public Laws 1021, refers to 

the privilege of operating a motor vehicle, and the third for regulating, 
licensing and controlling chauffeurs arid drivers; and held, the words 
"any such ear" in the third proviso does not restrict the drivers' license 
to the cars on which the l~rivilege t a s  is laid ; and an ordiuance irnllosi~ig 
a chauffeur's tax upon those driving cars williin the corllorate limits of 
the tow1 is authorized bx tile statute. 

L \ ~ ~ w ~  by defe~i( l i~l i tb  fro111 S O I ( ~ U I ~ ,  J . ,  a t  J a n u n r ~  Term,  1025, of 
Er)ir~c0 \ I  BI- . 

T h e  defciidmits n e w  sc~wra l ly  cliarged n i t h  t h e  breach of a n  ortli- 
~iaiice of thc city of Rocky Mount  pro7 itling tha t  i t  sllall be unlawful  
fo r  ally person to d r i ~  e a motor 7-eliicle upoil a n y  street u i t h i n  t h e  cor- 
porate  l imits  of tlie c i ty  un t i l  said person shall ha7 e firqt obtai~lctl  a 
t l r iwr 's  license t h e r ~ f o r ,  and  t h a t  tlip worcl "person" illall inclurlc not 
only every resident, but C T P ~ ~  l l~nl '~bidf?l l t  v l io  co i id~cfb  a b u ~ i n o - ~ ,  
practices a profession, o r  i? c ir lployd i n  the. city, or nl io  slid1 rcmalii 
thcwin  f o r  a p e n o d  of th i r ty  day,. T l i ~  ortliliailcc prcvri1~c.i tlic. 
n~ct l iod of applying f o r  tlitl l i c r n v  a ~ i d  t11c contlitiolis upon  nllicll it i+  
to be granted. 
Al sp~ci ial  ~ e r d i c t  was returned,  nhicl l  inclutlci t h i ~  f inding:  "Tlit, 

tlefentlarits arc, and  nerc ,  011 or about 1 2  Scptenlhcr, 1024, rcl i i t lc~~ti  of 
S a s h   count^-, and  x e r e  employed a t  t h e  Atlant ic  ( 'oa\ t  Li11e Rallroatl 
4lops. nhicl i  1ilac.r of employment is  nithi11 t h e  corporate l imit \  of the, 

city of Rocky X o u n t ,  but  t h e  dtfentlmiti '  horucq n e r c  about four  ~n i l r>-  
outside of t h e  corporate lirniti: of t h c  city of Rocky 1lou11t .  T l l ( ?  
u w n l l y  t l r i ~ e  their  autoinohiles to ant1 f rom their  nor l i ;  :11it1 on 01 

ahout 1 2  September, 1924, a t  tlie t ime  of their  a r r w t .  t l i q  n wcl olwr- 
a t ing  their  autornobilcs upon t h e  streets of t h e  said city, ant1 tlicy 11:itl 
]lot been csnmined n o r  obtained the  dr irer 's  lit-enrc aq requirttl  hv t l~c 
aforesaid ordinance." 
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Cpon his Honor's construction of the statute, the jury returned a 
rerdict of guil ty;  and from the judgment each of the defendants ap- 
pealed, assigning error. 

. l f / o ~ . n c y - G e n e ~ a l  Brummitt and  . l s s i s fnn t  . I t fontey-General  S a s h  
a d  [I ' lro~p LC. l ' l 1 o ~ p  for the  S t a t e .  

11. D. Cooley  a i d  J .  A. E d g e r t o n  JOT defendants .  

A l ~ i \ ~ s ,  J. The  ordi~iance affects three c7lasses of persons: (1) rwi- 
dents; ( 2 )  nonresidents who conduct a business, practice a professio~~, 
or are c~nployetl in the city; ( 3 )  those n h o  remain in the city for Inore 
thau thir ty clays. Under the special \crdict, the defendants are treated 
as fulling within the second class; their h o n m  are outside the corporate 
liniits, but they are  emplogees of a railroad company, whose shops arc  
within the city, and they regularly d r i r e  their cars to and from tli(x 
place ill which they nork.  M7hen arrested they ve re  tlriririg upot1 the 
streets of the city without a license. 

r 7 l l i e  defendants, as n e  ul~clerqtand, do 11ot co11troxe.t the poner or 
authority of the alclermen to enact a ~ a l i d  orclinanct regulating the 
g r m t  of a cliauffcur's licwise (Pr iva te  L R T T . ~  1907, (111. 209, see. 39 
ct  seq.; l 'honzpson 1 % .  L u w b c r t o n ,  182 S.  (3.) 260), but they rest their 
exceptions on the co~i tent io~l  that  the ordiiiance in q u r 4 o n  is invalid 
as to all persons enibraced in the wcolid enumerated c l a w  

Thcy insist, first, that  the ordinance is unreasonable, because, if a 
liconse niay be required of tliem, it may be required of any ptrson 
d r i ~  ing a car into the city for any cause or for any period of t ime; but 
this reasoning does not commend itself to our approval. It is obxious 
that the board of aldermen never contemplated the imposition of an 
examination for a driver's licenie upon all n h o  111igLt enter or pass 
tlirougli the ci ty;  and it is equally obvious that  tlie ordinance tloes not 
a p l ~ l y  to cases of thiq kind. 

They further contend that, as the special verdict tloes not fix the dura- 
tion of their employment, they occupy the position of those who casually 
h i r e  thcir cars into the city for a t m p o r a r p  purpose, and are therefore 
not x i th in  citlicr of thc spccifictl classes; hut the test of inclusion is not 
the duration of their enlploynlent, hut thcir presence as employees am1 
the operation of their cars in the city. Thcy go thcrr. hy virtue of a 
contractual obligation to do certain nork  nhicli requirrs thcir prrsrncc 
a t  tlie railroad shops x i th in  the corporate limits day after tiny for a 
period definite or  indefinite. Driving their cars inside the corporate 
limits is  an  incident, perhaps an  essential incident, of the business rela- 
tion nliich they have voluntarily assumed; and if so, they may not 
successfully claim exemption from the inhibition of the ordinance 
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merely on the ground that nhi le  their days are passed within, their nights 
are spent without, the corporate limits. I11 W l ~ i t f i e l d  v. Longest,  28 
N .  C., 265, -\-ash, J., said:  "It is very certain that  the legislative acts 
of the conimissioners of a touii a re  and must be limited to, and can 
hare  no effect beyond, the l m i t s  of the corporation; but tlle propositioli 
iz not truc that  none are bound by them but those nho,  i11 common par- 
lance, are irillabitarits of the tovn.  All who bring tlienlselves withill 
the limits of the corporation are, while there, citizens, so as to be gov- 
trued by its laws. I f  this ne re  not so, those t o n n  l aus  or police regu- 
lations, so absolutely necessary and useful, nould be entirely nugatory. 
S o  matter how impor ta i~t  and necessary, whether to tlie liealtll or peace 
of the tonn,  or to tlie supply of its irihahitants n i t h  their tinily pro- 
~ i s ions ,  they might be set a t  defiance, so far  as the police of tlie tow11 

as coueer~led, by any mdix idbal who \\as not a corporator." Allid 111 

1 l 7 ~ l m n y . f o n  L ~ .  E n b y ,  30 S. C., 250, C l ~ l e f  Jus t l t  e Rupn ohsen cd:  "It 
i t  settled that  by corning nitliin the tolrli a i d  acting there, a pcrsoli 
becomes liable as an  lnhabitarit and nien~ber of the corporntioli." Tlie 
defendants, by accepting eniployment in the city and tloiug t l ~ t  i r  xo rk  
there, hring theniselres within the class tleqcribed iu tlie ortli~iance as 
"employed in said city." C o m ~ s .  u. C'apel~eart,  71 S. C., IjG. 

The  defenclarits say, in addition, that  the ordinance is cliwrilninatory 
and tllcrefore uncnforcible; but this position, tliink, cannot be u p  
held. Of course, if a nlunicipal ordinance appears upon its face to be 
tliscriiniiiatory, or oppressive, or unreasonable, i t  will not be e~iforcetl; 
l ~ u t  ordinarily thcre is  110 discrimination n liere tlie impeached pro- 
\ision rtllates to all of a class, McQuillin states tlie rule in  this 1x11- 
guage: ( 'La~rs  relatilig to persolis and tliings as a class, and not to 
p e r s o l l o r  things of a class, are comnion, and usually sustained. T ~ I P  
lav d l  he lieltl valid if it  operates equally upon all subjects within the 
c h i s  for nhich  the rule is applied. I t  thus follons tliat local po1ic.c) 
rcgulatio~is are not to be condemned because not specifically aimed a t  
all 1wrqo1is in whatever business engaged, as thcy may hare  an  csprest 
tl(~sipn of reaching certain classes in certain characters of nork." 
Municipal Ordinances, see. 193 e t  s q .  "The specific regulations for 
one Bind of business, nhich  may be mcessary for the p ro tec t io~~  of rile 
public, can nc\ cr be tlie just ground of con~plaint, because likc reytric- 
tions al:e not imposed upon other 1)u.inw of a cliffererit kind. Tlie 
cliscriminations vhicli are open to objection are  those nllcre 1)crsons 
iwgagcd in tlie sa111~ lju\in+s are i u l ~ j ~ c t ~ c l  to different rclitrictions, or 
arc2 lieltl entitled to diffcrcnt pririlcpc~i untler tlle same rontiitions. I t  
is only tlicn that  thr discriniination can hc wicl to impair tliat equal 
right n Iiicli all can claim in the enforcc~i~ent of the Ian 5."-311.. ,Tl~stic.e 
t.'icid, in ,Coon U i n g  P .  C'rnzcley, 113 l?. S.. 703; 29 L n n .  Ed.. 11i.i. 
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See, also, Ins. Co. I;. Hale,  219 U. S., 307, 319; 53 L a x  Ed. ,  229, 236; 
R e l n m a n  T .  Lt t t le  Rock ,  237 U .  S. ,  171, 177;  59 Law Ed., 900, 903; 
Booth T .  Ind ians ,  237 U. S., 391, 395;  59 Law Ed., 1011, 1016. T h e  prin- 
ciple has often been applied by this Court. Gatlirt v. I'c~rboro, 75 N.  C., 
119;  S. v. Pozccll, 100 C., 525; X. v. Noore ,  104 K. C., 714; S. r.. 
l '~ndergrass,  106 K. C., 664; Rosenbaum v. Sezc  Hern, 118 N. C., 83 ;  
S. L'. ( 'ar ter ,  129 N. C., 560; Lacy  v.  I'acliing Po., 134 N. C., 567, 
:lffirmctl in  200 U. S., 226; 50 Law Ed. ,  451; 8. v. Dunenberg, 151 
S. C'., 715; S. c. Lazi$ing, 164 S. C., 402;  S f o n c  c. il'e.~as Co., 180 N .  C., 
,546; iY. v. T7anhooX, 152 PI'. C., 531. 

I t  is conteritlcd that ,  owing to the prorisions of the Public Laws of 
1921, ch. 2, sec. 29, tlie ordinance is without 1cgislati~-e sanction. It 
will be noted, however, that  the second proviso has reference to t h c  
p r i ~ i l r g c  of operating a motor whicle, while the third provides for  regu- 
lating, licensing and controlli~lg chauffeurs and drivers. W e  cannot 
concur with the dcfendmit in  construing thc words, "ally such car," in 
tlic third proxiso, as restricting thr  drirer 's  liccnse to cars on which the 
pririlege tax is laid. This  constructio~i would make the o ~ i c  tax entirely 
tlcpc~ident upon the  l e ~ y  of the others. 111 our opinicm, this n a s  not 
thc legislative illtent. Sce ' l 'hompson 71. Lllmhcrfo)z ,  sups, p. 263. 

We find 
S o  error. 

STATE V. I,. H. REDIIITT. 

(Filctl IS February, 1925.) 

('rinlinal La\v-Assanlt-Dei~dly Weapon-Statutes-Burden of Proof- 
In~tructio~is-Bppcal and Error. 

For n conviction under thr. 111 ovisions of C. S., 4214 for an nsuault with 
:I tleadly ncapon, ni th intent to hill, and iiiflicting a sc>rious injury, not 
r ~ h u l t i i ~ ~ '  i n  dcath, the I)pldcn of  proof is 011 the State to show thc various 
c~l(~~iicnts of the oftc~lse, beyond a renqonal~le doubt; ant1 it is rc'versihlr 
cwor for thc trial judse to instruct the july, upon tllc ~~ridcncc,  that thc 
uqe of a dc:rdly weallon enst tllc b~udcu upon t h ~  tlcfcidant to disprovr 
his guilt. 

A \ ~ ~ ~ ~ ~  hy de fc~~da l i t  from Sin t la i r ,  J., at  Kovcmber Term, 1924, of 
BE \rFORT. 

Criminal prosecution, tried upon indictnlents charging the appealing 
tlcfendarit mld his son, D. E. Redditt,  with maliciously maiming Tobe 
Minor (C. S., 4212) and with assaulting him with a deadly weapon, 
nit11 intent to kill, and inflicting serious injury,  not resulting in  dcath. 
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C. S., 4214. As all the cases grew out of the same occurrence, they 
r e r e  consolidated and tried before the same jury. Both defendants 
were acquitted on the charge of maiming, and the son, D. E. Redditt, 
\\-as acquitted on the charge of an  assault with a deadly xeapon, with 
intent to kill, resulting in  serious in jury;  but the father, L. H. Redditt, 
m s  convicted on this latter charge, and from the judgment pronounced 
thereon he appeals, assigning errors. 

Attorney-General Brummitt and Assistait Attorney-General Sash 
for the State. 

W .  A. Thompson, Lindsay C .  Warren, and Small, UacLean & Rod- 
man for defendant. 

STACY, J. The  statute under which the appealing defendant was 
indicted and convicted provides that  any person x h o  assaults another 
(1) with a deadly weapon, ( 2 )  x i t h  intent to kill, and (3)  inflicts 
serious injury, not resulting in  death, shall be guilty of a felony and 
shall be punishable by imprisonment in the State's Prison or be worked 
on the county roads for a period of not less than four months nor more 
than ten years. C. S., 4214. These three essential elements must be 
proved in order to warrant a conriction under the statute (8 .  v. C ~ i s p ,  
183 S. C., 800), and the burden is on the Sta te  to establish them all, 
beyond a reasonable doubt, where the defendant enters a plea of "not 
guilty" to the charge contained in the bill of indictment, as v a s  done in 
the instant case. 8. v. Singleton, 183 K. C., 738; Speas v. Bank, 188 
S. C., p ,  5 2 7 .  

The following excerpt from the charge forms the basis of one of the 
defendant's exceptive assignments of error : 

"In this case, gentlemen of the jury, when the defendants admit that 
they fired tlie guns which TI-ounded Tobe Minor, the burden of proof 
thereupon shifts to the defendants to satisfy the jury that  they were 
justifiable in shooting him. I n  other words, after having admitted that  
they shot him, the l a x  presumes that  they are guilty of assault with a 
deadly weapon, with intent to kill, and there is no dispute in this case 
that serious in jury  was inflicted upon him, and in that case the burden 
rests upon the defendants to satisfy the jury from such facts and cir- 
cumstances as may appear frum the evidence in the case that  they acted 
in self-defense, and, therefore, were justifiable in shooting him." 

This instruction, r e  think, must be held for error. The  admission or 
proof of an  assault ~ r i t h  a deadly weapon, resulting in serious injury, 
but not i n  death, cannot be said, as a matter of lan-, on the present 
record, to establish a presumption of felonious intent, or intent to kill, 
sufficient to overcome tlie presumption of innocence, raised by a plea 
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of traverse, and cast upon the  defendant the burden oE disproving his  
guilt. S. v. TT'ilbourrw, 87 N. C., 529; S. v. Falkrzer, 132 N. C., 793. 

The  intent to kill was denied by the defendants, it  being their conten- 
tion tha t  they discharged their guns, loaded with bird shot, to repel 
a n  attack made upon them in  which it reasonably appeared that  they 
were in danger of losing their lives or sustaining great bodily harm. 
The  case is dissimilar to an  indictment for murder, where malice is 
presumed from the deliberate use of a deadly weapon; for there it could 
be said that  the defcndalit intended the consequences of his act, but 
here the intent to kill, if present, was not followed by such grievous 
consequences. Hence, i t  cannot be said, as a matter of law, that  the 
defendant intended to kil l ;  his act fell short of tha t  intention, and no 
killing occurred. T h e  lam will not ordinarily presume a murderous 
intent vhere  110 lloinicide is committed. This is  a matter for the State 
to prove. 8. v. Allen, 186 N .  C., 3 0 2 ;  S. v. Hill, 181 K. C.,  558. 

Tlie case of S. v. Knotts, 168 N. C., 173, in no way conflicts n i t h  our 
pr(wli t  position, for there the Court was discussing the presumption of 
malice r h i c l ~  a r i s ~ s  from the deliberate use of a deadly weapon, and 
not the necessary intent to kill, as prescribed by the statute no~v  before 
US. 

The  facts, adduced on the hearing, were amply sufficient to carry 
the case to the jury, but i t  was error to require the tlefendant to dis- 
prove the alleged intent to kill. This  entitles the deftlndant to a new 
t r ia l ;  and i t  is so ordered. 

New trial. 

I,EE A.  SMITH T. ('ITT O F  TVISSTON-SAI.E3I. 

( ~ i l e d  IS February ,  1925.) 

1 .  Courts-Superior Courts-Inferiol. Con1 ts-Appeal-Supreme Court- 
Appeal  a n d  E r r o r .  

Where  the  Sul~cr ior  Court  judge r rmnnds  a ease lo  the  infc~rior or 
caoulitj court  for  another  I i r a ~ i l ~ e ,  i t  is  c1c~~iral)le t h ~ t  lie y w , i f y  the  
pnrticulnrc: 11pon v h i c h  lie has ac t ed ;  m i l  on aplwnl from him to tlie 
Su1)rernc C'our t the  question presented is 17 liethcr e n o r  is s1101~11 on the  
face of the  record. 

2. JIml i r ipa l  Corpora t ions  - Cit ies  a n d  To\~T.-s - C h a r t e r  - Sta tu t e s  - 
Xcticp~ls-P~arscntation of Claims-Damages. 

Under t he  provisions of a city char ter  rc'quiring tha t  al l  claims arising 
ill tort .  tbtc., shall  be p r ~ s c n t e d  ill ~ v r i t i n r  lo  t l l ~  board of aldcrmtw o r  tlir 
mayor,  ctc., within nincty days  a f t w  tlie cause of action accrues :  Hc7d. 
;I comljliancc with this requiremrnt is necessary to t l ~ e  maintclinncc of 
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the cause of action against the city for its alleged negligence, unless ralid 
excuse is shown, and where this demand has not been so made, the 
utmost damages the plaintiff could recover would be those arising within 
the 90 days or from the lime the cause of action accrued, plus all future 
damages accruing thereafter, and an instruction that the plaintiff's 
recovery would relate back for three years nest preceding the institution 
of the action, is reversible error. 

HOKE, C. J.;  CLARKSON, J., dissenting. 

APPEAL by plaintiff from Lane, J., at  November Term, 1923, of 
FOR~YTII .  

Civil action tried in the Forsyth County court, resulting in a verdict 
and judgment for plaintiff. On appeal to the Superior Court, the cause 
was remanded for another hearing, without specifying in what particu- 
la r  or particulars error or errors had been committed on the trial. From 
this order plaintiff alone appeals, contending that  no reversible error 
appears on the record. 

Swink ,  Clement d2 Hutchins for plaintif 
Parrish d2 Deal for defendant. 

STACY, J. W e  are  limited in  our consideration on this appeal to the 
single question as to whether or not error was committed on the hearing, 
sufficient to warrant  a new trial. We are precluded, by the condition of 
the record, from considering any other question. The  plaintiff alone 
is  appealing, and none of the defenses urged by the city and which go 
to the plaintiff's right to  recover, is presented for decision on the present 
record. W e  therefore confine ourselves to this one question. 

I n  passing, it may be remarked tha t  when the  Superior Court is 
sitting as an  appellate court, subject to review by the Supreme Court, 
and a new tr ial  is awarded and the cause remanded for another hearing, 
it is desirable for the judge to state separately, either at the time of the 
tr ial  or i n  the case on appeal, the several rulings he  considers erroneous 
and which induced his action, just as he  is required to do when setting 
aside a verdict in his own court as a matter of law for errors com- 
mitted during the trial, and not in the exercise of his discretion. Pozcers 
a. City o f  Wilrnington, 177 i\'. C., 361. 

Plaintiff alleges that  in the summer of 1919, the defendant repavecl 
certain streets in the city of Finston-Salem, and in doing so, negligently 
constructed an intake, for  carrying off the surface waters on the west 
side of South Main Street, directly in front of his premises, so that  in 
times of more than a light rainfall, water and refuse are  collected and 
thrown upon his premises, causing serious damage to his property, etc. 
Lockwood a. Dover, 73  N. H., 209; 23 Mich. Law Review, 325. The  
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defendant denied all allegations of negligence, and set .lp as a bar to 
plaintiff's right to recover, the following provisions in iis charter (sec- 
tion 94, chapter 180, Private Laws 1915) : 

"A11 claims or demands against the city of Fins ton-Sdem arising in 
tort shall be presented to the board of aldermen of said city or to the 
mayor, i n  writing, signed by the claimant, his attorney or agent, within 
ninety (90) days after said claim or demand is due or the cause of action 
accrues; that  no suit or action shall be brought thereon within ten '(10) 
days or after the expiration of t~vel re  (12) months from the time said 
claim is so presented, and unless the claim is so presented within ninety 
(90) days after the cause of action accrued, and unless suit is brought 
within twelve (12) months thereafter, any action thereon shall be 
barred." 

Xotice of claim, as required by the above section of the city charter, 
was filed by the plaintiff on 15 Noventber, 1921, and thereafter on 15  
December, 1921, the plaintiff instituted this action. 

The tr ial  court instructed the jury that the plaintiff was entitled to 
recover all damages which had accrued within three ye,irs next imme- 
diately preceding the institution of his action, on 15 Clecember, 1921. 
I n  this, me think there Tvas error. I n  no event would i;he plaintiff be 
entitled to recover damages for a longer period than ninety days prior to 
the filing of his notice, plus all fu ture  damagw accruing thereafter. Day- 
ton v. City o f  Asheville, 185 K. C., 1 2 ;  Earnhardt v. Comrs. of Lexing- 
ton, 157 K. C., 234. I n  other words, notice of demand within ninety days 
after the claim arises or the cause of action accrues, being a prerequisite 
to the right to bring a suit of this kind, it follows that  where no notice 
is given ni th in  ninety days after the claim arises or the cause of action 
accrues, in the absence of a valid excuse therefor (I'errell v. Washington, 
158 N. C., 282), no action may be maintained for any pz.rt of the claim 
that did not mature within ninety days immediately preceding the date 
of his demand, where the defendant insists upon the provisions of its 
charter, as i t  does here. Board of Education v. GreenvXe, 132 P;T. C., 
4 ;  Docke~y v. Hamlet, 162 S. C., 118; Wood v.  Wood, 186 N. C., 559. 

There being no appeal by the defendant, the question is not presented 
on the present record, as to whether or not the plaint if:'^ entire claim 
is barred, under the principles announced in Dayton v. Ashecille, 185 
IT. C., 1 2 ;  Earnhardt v. Comrs. of Lexington, 157 N.  C., 234, Barcliff 1) .  

R. R., 168 N.  C., 268, Roberts v. Baldwin, 151 N .  C., 407, Hocutt I ! .  

R. R., 124 N. C., 219. V e ,  therefore, refrain from any discussion of the 
point. 

There was error in the charge on the issue of damages, and this makes 
it necessary to affirm the judgment of the Superior Court. 

Affirmed. 
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HOKE, C. J., dissenting: I am of opinion that  the charter restrictions 
relied upon by the defendant i n  this suit were designed to affect the 
claimant's right to maintain his action only in reference to the time dur- 
ing which same should be commenced, and do not and were not intended 
to establish any new or different rule as to the admeasurement of 
damages. 

Assuming, as ~ v e  must do in the present condition of the record, and 
as  the opinion of the Court does, that  plaintiff has established his 
cause of action within the time, I think the tr ial  court has laid down 
the correct rule for ascertaining the quantum of damages, and that  the 
judgment on the verdict should be affirmed. 

CLARKSON, J., concurs with HOKE, C. J., in  dissent. 

R. E. L. DANIEL ET AL. v. TOWN O F  BELHAVEN. 

(Filed 18 February, 1925.) 

Verdict-Evidence-Deliberation-Appeal and Error. 
Where upon the evidence in several consolidated cases to recover dam- 

aqes to the lands of the various parties, it is shonn that the amount 
of damages, if any, each should recover nould depend upon the estab- 
lishment of different elements as to each, a verdict filing a uniform per 
cent of the amount claimcd by each as his damages ohviou~ly does not 
meet the requirement that the jury sliould deliberate upon the evidence 
and find the amount of damages in each case, and is prolicrly set aside 
on motion. 

~ P E A L  by plaintiff from Sinelair, J. ,  at  September Term, 1924, of 
BEAUFORT. 

The  plaintiff Daniel alleged that  the defendant had ~vrongfully ob- 
structed the flow of the water from his land through its natural  outlet 
and drainmay and had thereby caused the water to be pon?lcd thereon 
and that  he had suffered loss by reason of damage to his crops and land. 

The defendant denied these allegations. 
Similar actions vere  brought by the other plaintiffs arid by consent 

they were tried together. 
The  jury returned the following verdict: 
"I. Did the defendant, Town of Belhaven, negligently install a n  

inadequate and insufficient tile or drainway in street a t  Shoemake Creek, 
as  alleged? Answer: 'Yes.' 

"2. Did the defendant, T o x n  of Belharen, negligently pond water 
upon the lands of plaintiffs, as alleged? Answer: 'Yes.' 
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"3. I f  so, in what amount, if any, is the plaintiff, $1. L. Smindell, 
damaged? Answer : '$90.00.' 

"4. mThat amount, if any, is the plaintiff, R. Y. Crcdle, damaged? 
Answer : '$450.00.' 

"5 .  T h a t  amount, if any, is the plaintiff, R. E .  L. Daniel, damaged? 
Answer : '$180.00.' 

"6. What amount, if any, is the plaintiff, W. F. Frisbee, damaged? 
Answer : '$150.00.' 

"7. What amount, if any, is the plaintiff. Ed. Hargrove, damaged? 
Answer : '$180.00.' 

"8. What amount, if any, is the plaintiff, E. F. Cahl3on, damaged? 
Answer : '$360.00."' 

I n  the margin of the paper on which the verdict was written is the 
following entry: "The jury agrees that each man shall be paid 30 per 
cent of his claim." 

The damage alleged in each case was as follows: ('R. E. L. Daniel, 
$600; E .  L. Swindell, $300; E .  F. Cahoon, $1,200; R .  Y. (Credle, $1,500; 
W. F. Frisbee, $500; Ed. Hargrove, $600." 

The plaintiff tendered a judgment in each case fclr the amount 
awarded by the jury and costs. The defendant moved to set aside the 
verdict, and the court made the following order: "It appearing upon 
the face of the verdict that it is not based upon the evidence as applied 
to each case, but that the jury adopted a general rule to g i ~ ~ e  each plain- 
tiff thirty per cent of the amount each claimed in his complaint, i t  is the 
opinion of the court that the verdict is improper and it is hereby set 
aside as a matter of law." 

The plaintiffs excepted and appealed. 

H.  C. Carter for plaintiffs. 
Tooley & NcNu17an for defendant. 

PER CURIAJI. The principle is established that in arriving at a verdict 
it is the duty of the jury to consider and determine the rights of the 
parties by exercising the judgment, weighing the evidence, and applying 
the law to the facts as found, in every case. I t  is also held that a 
verdict is invalid if it appears to be more nearly the result of a mathe- 
matical calculation than of an exercise of judgment based on the evi- 
dence. There seems to be no satisfactory or practical distinction between 
a case in vhich the jurors agree to accept one-twelfth of the aggregate 
amount of their several estimates without further delil~eration and a 
cape in which they agree arbitrarily to award 30 per cent of the plain- 
tiffs' demands apparently without due regard to the evidence in each 
case. This becomes more manifest upon a consideration of the verdict 
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in the  light of the evidence. Castelloe v. Jenkins, 186 S. C., I G G ,  173; 
S. v. Snipes, 185 N. C., 743, 747. The ratio which the acreage bears 
to the several demands is not uniform; the character of the crops varies; 
similarity in point of cultivation does not appear. The verdict Tlas 
manifestly the result of a mathematical calculation not go~erned  by the 
proper exercise of judgment under the fixed rules of the law. O f f o ~ ~ a  v.  
Gilliland, 88 A. S. R., 232; Commonzcealth v. Fisher, 134 A. S. R., 
1061; S o t e  16 Ann. Cas., 910; Note Ann. Cas., 1917, ch. 1224. 

The order setting aside the  ~erdic te is  
Affirmed. 

W. S. SPESCER r. D. G. SAUXDERS. 

(Filed 18 February, 1026.) 

Register of Deeds - Marriage License - Statutes - Issue-Evidence 
Questions for Jury-Instructions-Appeal and Error. 

In an action by the father against the register of deeds to recover the 
penalty for his issuing a marriage license to his daughter urider 18 years 
of age, C. S , 2503, it is a question of law for the court when the facts 
are admitted or not controverted, but otherwise for the jury, it then being 
for the court to instruct them in the law arising upon the evidence in the 
case, as to the recoverslble injury, and upon e~ception aptly talien, his 
failure to do so is reversible error. 

APPEAL by plaintiff from Allen, J., at  October Term, 1924, of HYDE. 
Civil action to recover the penalty for issuing a marriage license in 

breach of C. S., 2503. 
The plaintiff requested the following instructions : "If you find from 

the evidence that plaintiff's daughter, Lillian Harris, at  the time of the 
issuance of the license, was under 18 years of age, and that plaintiff 
had not given his consent to the marriage, and find further that  the 
defendant relied upon the statement of the prospective bridegroom and 
defendant's own estimate of the age of the plaintiff's daughter, without 
having personal knowledge of her age and without making further 
inquiry, then the defendant did not make such reasonable inquiry 
as required by law, and i t  would be your duty to ansxer the second issue 
'Yes.' " 

The court gave this instruction, but added the following: "But if he 
relied upon the statement of the bridegroom, and if he  knew the pros- 
pective bridegroom and also the prospective bride, and he knew that  he 
mas of good character, and knew of her size and appearance, and he 
thought or believed, from her size and appearance, that  she was a girl 
of 18, and she appeared to be to him 18 years old, he  knowing both par- 
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ties; and you find by the greater weight of the evidence that he acted 
reasonably, and that it appeared to him probable that she was 18 years 
of age, and, without making further inquiry, he issued the license; if 
these facts are shown to you by the greater weight of the evidence, then 
you will answer the second issue 'No.' I f ,  however, upon his own 
knowledge and such inquiry as he did make, if you find by the greater 
weight of the evidence that it was not a reasonable irquiry, and he 
issued the license mithout reasonable inquiry and without probable 
grounds to believe she was 18 years of age, then you will answer the 
second issue 'Yes.' I n  other words, the test is this, as I have said: did 
it appear probable and reasonable to him that she \vat; 18 or more? 
That is a question for you to answer, from the evidence and by the 
greater weight of the evidence-was that sufficient and did it appear 
probable to him, as register of deeds, that she was over 18 years of age? 
And if it did so appear, with his own knowledge and with the inquiry 
that he did make, he would not be required to go further, and he would 
not be liable in this action." 

The plaintiff excepted. 
The following verdict was returned : 
1. Was the plaintiff's daughter, Lillian Harris, under 3 8 years of age 

at the time of the issuance of the marriage license? Answer: "Yes." 
2. Did the defendant issue the marriage license without reasonable 

inquiry ? Ans~ver : "No." 
3. What amount, if any, is plaintiff entitled to recover of the defend- 

ant ? Answer : T o n e . "  
Judgment. Appeal by plaintiff. 

Walter L. Spencer for plaintiff. 
8. S.  ~ V a n n  for defendant. 

PER CVRIAM. Every register of deeds who, knowingly or mithout 
reasonable inquiry, issues a license for the marriage of any two persons 
to which there is any lawful impediment, or where either of the persons 
is under the age of 18 years, without the consent required by law, shall 
forfeit and pay tvo  hundred dollars to any parent, guardian or other 
person standing i n  loco parenfis who sues for the same. C. S., 2503. 

Reasonable inquiry, within the meaning and intent of this statute, is 
a question of law for the court, upon facts admitted or found by the 
jury. I f  the facts are admitted, i t  is the duty of the court to initruct 
the jury whether they are sufficient to constitute reasonable inquiry; 
if they are in controversy, it is the duty of the court to instruct the 
jury that certain facts to be determined from the evidence do or do not 
constitute reasonable inquiry. Gray v. Lentz, 173 N.  C. 346; Wilkin- 
son v. Wilkinson, 159 N .  C., 265. 
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After adopting the plaintiff's prayer, the tr ial  court gace an  addi- 
tional instruction, nhich submitted to the jury as an  issuable fact the 
legal question involved in tlle statutory requirement. I n  other nords, 
the jurp ne re  permitted to exercise their judgment as to wliether the 
defendant's inquiry x7as reasonable without any legal standard for 
determining nhether tlieir finding did or did not disclose reasonable 
inquiry witliin the meaning of the statute. Thcy may have concluded 
the inquiry mas reasonable upon a finding of facts which was altogether 
insufficient in lam for that  purpose. 

There was error in the instruction, u-hich entitles tlie plaintiff to a 
S e w  trial. 

(Filed 18 February, 1925.) 

1. Jndg~nents-Verdict-Parties-~1ppeal and Error. 
Where the verdict of the jury, in a suit properly constituted, and on 

cridcnce regularly presented, entitles the plaintiff to recover against tno 
defendants in a certain amount, it is rerersible error for the trial court to 
rcnder judgment ngainst only one of them in plaintiff's favor. 

2. Samecourts-Juridictio~i-Justice of the Peace. 
Where an action has been brouqht against two defendants before a jus- 

tice of the pence having jurisdiction of the subject-matter, one of them 
living nithin arid the other nithout the counts, it appearing of record they 
had both been served nith summons, and both had appealed to the Supc- 
rior Court: H e l d ,  they should both be bound by an adverse judgment. 

CIVIL ACTIOS, heard on appeal from a justice's court a t  August Term, 
1924, of TTRRELL, before Allen, J., and a jury. 

From a perusal of the record and case on appeal, i t  appears that  
plaintiff, making claim against the t n o  defendants, instituted suit 
against them, returnable before W. I;. Godvin, justice of the peace of 
faid connty; that summons r a s  duly served on defendants, and on return 
day, defendants not appearing, evidence of plaintiff Tvas duly presented 
and judgment rendered in his favor against both of defendants for 
$175.00. Defendants appealed, and on tr ial  i n  Superior Court cause 
was submitted and verdict rendered, as follows : 

"1. Are defendants indebted to plaintiff, and, if so, i n  m-hat s u m ?  
A l n s ~ ~ e r  : '$212.50, less $123.' " 

Judgment on verdict for plaintiff against defendant, W. S. Bonner. 
Plaintiff excepted and appealed, assigning for error that  the judgment 
should have been entered against both of the defendants. 
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Thompson & Wilson for plaintiff. 
No counsel for defendant. 

HOKE, C. J., after stating the case: I n  Lawrence v. Beck, 185 N .  C., 
pp. 196-200, it is said: "In this jurisdiction, and others basing their 
system of jurisprudence on the common-lam principles, a judgment is 
but the conclusion that the law makes upon facts admitted or properly 
established in the course of a properly constituted suit; and when, in 
such proceedings, the ultimate facts have been so ascertained and de- 
clared, the correct judgment must follow and be entered thereon as of 
right." Citing Beard v. Hall, 79 N.  C., p. 506; Barnara' v. Etheridge, 
15 N. C., p. 295; 23 Cyc., p. 665. 

Considering the record in view of this accepted principle, it appears 
that plaintiff, in a suit duly constituted, and on evidence regularly pre- 
sented, established his right of recovery against both dclfendants, and 
this result is fully affirmed by the jury vwdict in the trial in the 
Superior Court, and there is nothing appearing in the cause to prevent 
the plaintiff from having his judgment on the rerdict against both 
defendants. 

True, it appears that one of the defendants seems to have been resi- 
dent in another county, but the summops was served on him in said 
county, and, so far  as the facts of record now disclose, the suit is prop- 
erly constituted. 1 C. s., 1488. Apart from this, the record states that 
both defendants appealed from the justice's judgment and thereby sub- 
mitted their cause to the court's jurisdiction. 

For the error indkated, the cause is remanded, that judgment be 
entered for plaintiff against both defendants, as prayed. 

Error. 

FOUNTAIN DEPARTMENT STORE v. S. TV. ANDE:RSON. 

(Filed 18 February, 1925.) 

Courts-DiscretionJudgments-Motions-Appeal and Error. 
A motion to set aside a ~erdict  as being against the weight of the 

evidence is addressed to the sound discretion of the trial judge, and is 
not reviewable on appeal when it appears, as on this a.ppea1 that this 
discretion had not been abused by him. 

APPEAL by defendant from Barnhill, J., at November Term, 1924, 
of EDQECOMBE. 
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Civil action on an  account for goods, wares and merchandise sold 
and delivered. From judgment, in accordance with verdict, defendant 
appealed. 

Allsbrook & Phil l ips  for plaintiff .  
Gi l l iam & B o n d  for defendant.  

PER CURIAM. The issue submitted to the jury in this case, was, "In 
what amount, if any, is defendant indebted to plaintiffs?" Defendant 
admits that he is indebted to plaintiffs, for balance due on account for 
1920. The amount only is in controversy, plaintiffs contending that this 
amount is $1,156, defendant contending that it is $80.47. I t  is admitted 
that the balance due bears interest from 1 January, 1921. The jury finds 
that the balance due is $900. 

First assignment of error is the refusal of his Honor to set aside the 
u 

verdict, upon motion of defendant, on the ground that same was against 
the weight of the evidence. This motion was admittedly addressed to the 
discretion of the court. The refusal of the motion is not subject to 
review, unless there was an abuse of this discretion. Bai ley  v. ~Winera l  
Co.. 183 N. C.. 525. 

A careful consideration of all the evidence submitted to the jury does 
not disclose that there was an abuse of discretion in this case. The issue 
involves only the controversy as to the balance due to plaintiffs by 
defendant. This was essentially a matter for the jury. There is sufficient 
evidence to sustain the verdict, and the assignment of error is not 
sustained. 

Nor was there any error in the instructions of the court to the jury, 
or in  the failure to give instructions as set out in defendant's exceptions. 

There is 
No error. 

IN RE WILL OF TEMPE E. RICKS. 

(Filed 18 February, 1925.) 

Appeal and Error-Case-Settlement by Judge-Record. 
Where, upon disagreement of couns81, the trial judge has regularly set- 

tled the case on appeal, the case so settled imports verity and must be 
accepted as true as to all matters involved therein and determined by the 
judge; and where only one party has appealed, the other may not success- 
fully move before another judge holding a subsequent term of court to 
have the judgment set aside as embracing an unauthorized agreement by 
their attorney, evidently passed upon by the former judge in settling the 
cause. 

CONNOR, J., not sitting. 
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APPEAL by caveators from an order of Devin, J., denying their 
motion to set aside a judgment rendered by Bond, J., at April Term, 
1924, of NASH. 

At the trial (April Term, 1924) the issue of devisa~i t  vel non was 
answered in favor of the propounders, and judgment was rendered in 
their favor, but they were taxed with the costs. The cav3ators appealed, 
and upon disagreement of counsel Judge Bond settled the case on appeal 
to the Supreme Court, but the appellants declined to prosecute the 
appeal. 

Thereafter (November Term, 1924) the caveators made a motion 
before Judge D e v i ~  to set aside the judgment entered upon the verdict 
at  the April Term, 1924, on the ground that their attorneys compro- 
mised, but had no authority to compromise, their clients' cause of 
action, by agreeing not to appeal if the propounders were taxed with 
the costs. Judge Devin denied the motion, and the caveators excepted 
and appealed. 

R.  L. Ray & Son and N .  Y .  Gulley for appellants. 
Spruill & Spruill, Battle & Winslow, and Finch & Baughan for 

appellees. 

ADAMS, J. I t  is perfectly evident from one of the :&davits in the 
record that the question presented to Judge Devin had previously been 
considered and disposed of by Judge Bond. Indeed, the facts were 
determined, according to the affidavit, when the case on appeal and the 
countercase mere submitted to the trial judge for settlement. I n  these 
circumstances the case on appeal is controlling; it imports verity and 
must- be accepted as true as to all matters involved in the appeal and 
determined by the judge. S. v. Thomas, J84  N.  C., 666. The appel- 
lants had no right to call upon Judge Devin to decide a question which 
Judge Bond had previously considered in making up the case on appeal. 
BizzelZ v. Equipment Co., 182 N .  C., 98, is not conclusive on the point 
raised here. I n  that case it is stated that want of authcrity to compro- 
mise the case was unknown to the presiding judge and vas  "only made 
to appear at  a later hearing." 

The caveators surely should not object to a judgment ,against the pro- 
pounders for the costs; and if not content with the judgment in other 
respects, they should have prosecuted their appeal. Run~t ion  v. Ramsay, 
93 N. C., 411; Falkner v. Hunt ,  68 N .  C., 475. 

The judgment is 
Affirmed. 

CONNOR, J., not sitting. 
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M. B. GILLAM v. ROBERT P. WALKER AND W. C. SPRUILL. 

(Filed 25 February, 1925.) 

1. Bills and NoteeNegot iable  Instruments-Surety-Endorser-Agree- 
ment to Waive Notic-Statutes. 

Where upon the face of a negotiable note there is an agreement to 
waive notice of dishonor or an extension of time, etc., one placing his 
name on the back thereof is deemed to be an endorser without indication 
of other liability therein, and is bound by the agreement expressed in 
the face of the instrument waiving notice, etc. C. S., 2998 ( B ) ,  3044, 3092. 

2. same-Evidenc&Equity-~ontribution-~ctions. 
I t  may be shown by parol evidence as between one signing a negotiable 

note and one who has endorsed the same that the former had signed for 
the accommodation of the maker, and the endorser for accommodation hail 
verbally agreed with the surety whose name appeared upon the face of 
the note as a joint maker, that they both were to be bound equally thereon 
as sureties, and under the evidence in this case, the comaker who has 
paid the note, may maintain his action for contribution against the one 
whose name appeared thereon as endorser. C. S., 3965. 

APPEAL by defendant, Robert P. Ta lke r ,  from Bond, J., and a jury, 
a t  August Term, 1924, of BERTIE. 

This suit grows out of the following note: 

"$2,000. RALEIGH, N. C., 18  July,  1921. 
"Sixty days after date, without grace, we pronlise to pay the Mer- 

chants National Bank, or order, the sum of two thousand dollars, nego- 
tiable and payable a t  said bank, with interest after maturity, if unpaid, 
a t  the rate of six per cent per annum, payable semiannually, for value 
received, being for money borrowed; and the subscribers and endorsers 
hereby agree to  continue and remain bound for t h r  pay~nent  of this 
note and all interest thereon, notwithstanding any extension of time 
granted to the principal, and no t~~ i ths t and ing  any failure or or~iission 
to protest this note for nonpayment, or to gire notice of nonpayment or 
dishonor or protest, or to make presentment or demand for paymeut, 
thereby expressly waiving any protest and ally and all notice of any 
extension of time or of nonpayment or dishonor or protest in any form, 
or any presentment or demand for payment, or any other notice what- 
soever. 

9/16 W. C. SPRUILL, 
31. B.  GILLAI~." 

The  name of Robert P. Walker is  on the back of this note. 
I t  is admitted that  Robert P. Walker signed the note. This note m7as 
renewal of notes theretofore executed, all of which, as appears from 
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the record, were executed in exactly a similar manner. M. B. Gillam, 
the plaintiff, was compelled to pay the note to the bank, W. C. Spruill 
having become insolvent; and this suit is brought against Robert P. 
Walker to contribute one-half of the amount paid by plaintiff. 

The plaintiff contends that he and Walker were liable in equal degree, 
and that both were sureties, and that W. (1. Spruill was principal on 
the note. The record shows that Spruill war the real beneficiary of the 
note. 

I t  is contended by defendant Walker that he wrote his name across 
the back of the note as an accommodation endorser without any con- 
sideration to him; that the note became due 16 September, 1921. The 
note was not paid, and Walker was not notified of this fact until 
21 Xarch, 1922, over six months after the maturity of the note. That 
the plaintiff, M. B. Gillam, and W. C. Spruill executed the note jointly 
and were joint makers. 

The following issues were submitted to the jury, and their answers 
thereto : 

"1. I s  the defendant R. P. Walker indebted unto the plaintiff, N. B. 
Gillam ? Answer : 'Yes.' 

"2 .  I f  so indebted, then in  what sum? Answer: '$1,080.75, with 
interest on same from 10 January, 1923.'. 

"3. I s  defendant W. C. Spruill indebted unto M. B. Gillam, plaintiff, 
and if so, in what sum? Answer: 'Yes, $2,161.50, with interest on 
same from 10 January, 1923.' " 

The court below rendered judgment in accordance with the verdict. 
The defendant Walker excepted, and assigned error, and appealed to 
the Supreme Court. Kumerous exceptions and assignments of error 
appear in the record. The material ones we will consider in the 
opinion, and other facts necessary for the determinat.on of the con- 
troversy. 

Winston & Matthews and John Itr. Davenport for ~Zaintiff. 
W .  L. Whitley for defendant. 

CLARKSON, J. The main questions in this suit are:  ( 1 )  Were hf. B. 
Gillam and Robert P. Walker sureties on the W. C. Spruill note, and 
can Gillam sue Walker for contribution? ( 2 )  Can this; fact be shown 
by par01 evidence? 

The defendant Walker contends that the note speaks for itself; that 
Gillam is an "accommodation maker" and Walker an "accommodation 
endorser"; that Gillam's liability is primary to that of Walker, and 
that when he paid the note, he did so voluntarily in discharge of that 
liability, thereby discharging the note, and that he cannot now call 
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upon Walker for contribution; that  parol evidence is incompetent to 
change this liability; that  there is no competent evidence, upon the 
whole record, to show any valid agreement between Walker and Gillam, 
upon which to predicate the theory of joint suretyship; that, on the 
entire record, defendant's motion for judgment as of noiisuit should 
haxe been granted;  that  defendant's prayer for instruction that  on all 
the evidence plaintiff could not recovcr, and the first issue, should be 
answered "No." After careful reading of the entire record and the 
authorities, we cannot so hold. 

I t  will be noted in  the present case the bank is not suing on the note. 
The  rights of third parties are not involved. T h e  action is for con- 
tribution between the parties to the  note. 

"Prima facie, an  indorser of a promissory note is not a cosurety with 
a surety who signs the note as maker, but i t  may be shown by parol 
evidence that  they were in  fact cosureties. . . . I t  is a general rule 
that the t rue  relation subsisting between the several parties bound for 
the performance of a written obligation may be shown by parol evi- 
dence. . . . The  surety on the face of a note, and a n  accommodation 
indorser, may, as between themselves, be shown by parol to  be cosureties 
by virtue of a verbal understanding to that  effect. So, several successive 
accoinmodation indorsers of a negotiable instrument may be shown by 
parol to be cosureties." Brandt Suretyship Guaranty, Vol. 1 ( 3  ed.), 
pp. 562-3; Sykes v. Everett, 167 N. C., 600. 

Mr. Brandt (page 562, supra) gives the reason: "The liability to 
contribution does not arise from contract, but from equitable principles. 
There is no agreement between the sureties contained in  the obligation 
signed by them. The  agreement is between the obligors and obligees. 

betneen the various sureties, there is no written agreement; there is 
only an  equitable presumption, raised by the fact of payment, that  the 
sureties ought to contribute equally for the  default of the principal. 
This equity can be rebutted by parol." Comrs. v. Dorsett, 1 5 1  N .  C., 
p. 307. 

C. S., 2998, subsec. 6, is as  fo l lom:  "Where a signature is so placed 
upon the  instrument that  i t  is not clear i n  what capacity the person 
making the same intended to sign, he  is to be deemed an  indorser." 

C. S., 3044, is  as follows: ",I person placing his signature upon an  
instrument otherxise than as maker, drawer, or acceptor, is deemed to 
be an  indorser, unless he clear17 indicates by appropriate no r& his 
intention to be bound in some othrr  capacity." 

Whatever may have been the law heretofore, under our present nego- 
tiable-instrument law, a person placing his name on the back of a note 
is dcemed a n  indorser, unless otherwise indicated. Y ~ r r y  2' .  Taylor, 
148 x. C., 362. 
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C. S., 3092, is as follows: "Where the waiver is embodied in the 
instrument itself, it is binding upon all parties; but where it is written 
above the signature of an indorser, i t  binds him only." 

In  Bank v. Johnston, 169 N. C., p. 528, it is said: "It is well settled 
that a surety on a promissory note or bond is not entitled to notice of 
dishonor or nonpayment, but one who places his signature upon the 
back of a commercial paper without indication that he signed in any 
other capacity is deemed an indorser, and is entitled to notice of dis- 
honor. Housei- v. Fayssoux, 168 K. C., 1 ;  Bank v. Wiison, 168 N .  C., 
557. This notice of dishonor may be waived by the indorser before or 
after the maturity of the note, by express words or by necessary impli- 
cation. When so waived, notice of dishonor need not be given." 

I n  the present case the waiver of notice of dishonor is embodied in 
the note; therefore, that question does not arise. 

From the authorities in this State and elswhere, we think par01 testi- 
mony clearly admissible to show the agreement betwt.en'Gillam and 
Walker upon which to predicate the relationship of jt2int suretyship, 
but defendant Walker contends that if this be true the evidence was not 
sufficient to establish the agreement. W. C. Spruill, the principal of 
the note, testified: "I spoke to R. P. Walker, in Plymouth, and he 
agreed to become bound with Mr. Gillam. I had not spoken to Mr. 
Gillam up to that time. At the time Mr. Walker agreed to become 
surety, he recalled to me that he had been assisted, when he started out, 
by a friend helping him, and said he was willing to help me if Mr. Gil- 
lam would become equally bound with him as surety. He agreed to 
sign if his signing would help me." 

The plaintiff, Gillam, on 8 September, 1922, wrote defendant, inclos- 
ing a renewal note. Defendant testified: "This is tlle letter and note 
I received. On this note Spruill is the maker, and M. B. Gillam's name 
is on tlle back, and I refused to sign it because of the difl'erence in place 
of AI.  B. Gillam's name." This letter read: "I am inclosing for your 
indorsement note of W. C. Spruill for $2,000, covering like note due 
Nerchants National Bank of Raleigh, on which you and I are sureties," 
etc. Defendant denied that he was surety, but it was evidence to be 
considered with the other evidence that there was a mutual understand- 
ing between the parties that, although defendant indorsed the note, in 
fact, they were sureties. 

Defendant wrote plaintiff, on 23 March, 1922, in regard to the note 
then in the Merchants Sational Bank of Raleigh. Mr. Drake was 
president of the bank. H e  said: "If Wilber (meaning TQilber C. 
Spruill) is u n ~ ~ i l l i n g  or unable to do anything v-it11 U r .  Drake, it 
appears to me that yon and I had better take a hand in the matter." 
This and other evidence and circumstances were sufficient to submit to 
the jury. 



N. C.] S P R I N G  T E R M ,  1925. 193 

i'pon proper charge by tho court below, the jury, on the evidence, 
found that  plaintiff and defendant were cosureties on the  Spruill note, 
and answered the first issue "Yes." 

One surety has the right to sue his  cosurety under facts and circum- 
stances as i n  this case. 

C. S., 3965, is as follows: "Where there are two or more sureties for 
tho performance of a contract, and one or more of them may ha re  been 
compelled to perform and satisfy the same, or any part  thereof, anti 
the principal shall be insolvent or out of the State, such surety niay 
have and maintain an  action against every other surety for a just and 
ratable proportion of the sum which may have been paid as  aforesaid, 
whether of principal, interest, or cost." S h u f o r d  v. Cook ,  164 K. C., 46. 

The  case of Banl i  v. B u r c h ,  141, IT. C., p. 316, cited by defendant, is 
not contrary to the position taken in  the present case. 111 that  case the 
Court said:  "In order to constitute the appellant, Smith, a cosurety 
v i t h  the defendant, I;. R. Burch, there must have been a mutual under- 
standing between the parties to that  effect." I n  the Bzlrch case there 
was no evidence that  there was an agreement of cosuretyship, as in the 
present case. 

X e y c r s  v. Bat t l e ,  170 K. C., 168, cited by defendant as authority, we 
do not think sustains his position. I n  that case B r o u n ,  J., says: "The 
plaintiff undertook to prove by parol evidence that  defendant signed as 
an 01-iginal pronzissor and not as an  indorser. W e  suppose, by the term 
'original promissor' is meant that  defendant signed either as principal 
or surety, so as to dispense with notice of nonpayment as well as pre- 
sentation, i n  order to charge him. V e  think his Honor erred in admit- 
ting such evidence. The statute (Rev., 2212, 2213, now C. S., 3044-5) 
declares that  a person placing his signature upon an instrument, other- 
wise than a maker, drawer, or acceptor, is deemed to be an  indorser, 
unless he clearly indicates by appropriate words his intention to be 
hound in some other capacity. I t  is so held in P e r r y  v. T a y l o r ,  148 
N .  C. ,  362, and I Iouser  v .  Fayssouz ,  168 N. C., 1. There is nothing in 
or on the notes sucd on ~ ~ h i c h  indicates that the defendant intentled to 
be ch:lrged other than as  indorser. Of course, t h i s  does no t  precenf  a n  
i n d o r s e ,  f r o m  shotoinq t h a f  his i n d o r s e n ~ c n t  was  an accommodat ion 
indorscmen f ,  or  f rom skozcing t h e  re lat ion of indorsers as  befzoeen t h e m -  
selres." (Italics ours.) 

Mr.  Page, ill his treatise on the Law of Contracts (2 ed.), Vol. 4, 
see. 2200, sags: "Thcther  a contract of indorsement can be varied by 
collten~poralieous parol agreement depends on whether it is  looked upon 
as a complete contract. A regular indorsement-that is, an indorse- 
ment by one in the cllnin of t i t l e i s  held in many jurisdictions to  be a 
complete contract, and hence within the parol-evidence rule. Where 
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this view obtains, a par01 agreement that an indorsement was without 
recourse, . . . or that he entered into an oral contract of guaranty, 
or that he was a maker, is in each case unenforceable.'' Mr. Page, in 
citing authorities in other states, refers to the cases cited by defendant. 
illeyers v. Battle, 170 N. C., 168; 86 S. E., 1034 (citing Perry v. Taylor, 
148 N. C., 362; 62 S. E., 423, and Houser v. Fayssoux, 168 N. C., 1 ;  
83 S. E., 692). 

Hr.  Justice Hoke, in Bank v. Wilson, 168 N.  C., 557, at  p. 560, in 
speaking of the negotiableinstrument law in this State, says: "On the 
facts as presented, it would seem to be the purpose of the statute to fix 
the status of this defendant as an indorser. and to exclude ~ a r o l  evi- 
dence to the contrary in this and all cases coming undw the statutory 
provision, 'unless he clearly indicates by appropriate words his intention 
to be bound in some other capacity.' There is conflict of authority, 
however, as to the effect and extent of this statutory change (see Daniel 
on Negotiable Instruments, 6 ed., pp. 806-7, annotatiom by T. H. Cal- 
vert, more particularly notes 32 and 33), and we are not called on to 
determine the question, in this case, for the reason that the jury, under 
a correct charge, has found that due and proper notice has been given, 
and defendant is liable, therefore, whether indorser or surety." 

The present case does not fall within the principle contended for by 
defendant in the above North Carolina cases which he cites. I t  will be 
noted that in illeyers v. Battle, supra, the learned judge distinctly says: 
"Of course, this does not prevent an indorser from showing that his 
indorsement was an accommodation indorsement, or from showing the 
relation of indorsers as between thernsel~es.~' This latter principle is 
the one which the plaintiff relies on in this case, and .which we think 
correct. 

From a careful review of the entire record and authorities, we can 
find 

Ko error. 
- 

S. J. ROBERTS v. T. M. SIERRITT. 

(Filed 26 February, 1026.) 

Pleadings-Clerks of CowtCourts-Jurisdiction-Oder Allowing Ex- 
tension of Time. 

The powers of the trial judge to permit the filing of an answer to a 
conlplaint are not affected by Public 1,aw 1021, Extra Session, ch. 92, 
sec. 1 ( 3 ) ,  restricting the power of the clerk of the court to allow answer 
to be filed after the statutory time. 

APPEAL by plaintiff from Barnhill, J., at October Term, 1924, of 
WAYKE. 
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The judge found the facts to be as follows: 
"The summons in the above-entitled cause was issued by the clerk of 

the Superior Court of Wayne County on 22 December, 1922, addressed 
to the sheriff of Wayne County, commanding him to summons T. 31. 
Merritt, the defendant, to appear at  the office of the clerk of the Supe- 
rior Court of Wayne County on 8 January, 1923, and answer the com- 
plaint which would be deposited on or before that date, and notified 
defendant if he failed to answer or demur within twenty days from the 
return date of said summons, relief prayed for in the complaint would 
be granted; that the said summons was personally served on the defend- 
ant by the sheriff of Wayne County on 23 December, 1922; that a duly 
verified complaint was filed on the return date, to wit, 8 January, 1923; 
that the defendant did not file any answer within twenty days after the 
return day of said sumnlons and after the statutory time in which to 
file answer had expired, and before answer was filed the plaintiff ob- 
jected to the clerk permitting answer to be filed, and excepted to the 
filing of the answer. X duly verified answer was filed on 24 February, 
1923. The summons docket of the clerk of the Superior Court shows 
the following entries : 

"Summons issued 22 December, 1922. Summons returnable S Janu- 
ary, 1923. Summons served 23 December, 1922. Complaint filed 
S January, 1923. Answer filed 24 February, 1923. Transferred to 
civil issue trial docket October Term, 1923. Time extended for answer 
by the clerk, as shown by his docket entries, but such time was not 
extended to a day certain, as required by statute. The plaintiff filed 
with the clerk a motion to strike out the answer and for judgment by 
default and inquiry. On 23 October, 1923, plaintiff subsequently ten- 
dered judgment to strike out answer, and for judgment by default and 
inquiry, which the clerk declined to sign, and to which plaintiff excepted. 
That the plaintiff tendered judgment finding the facts as alleged by the 
plaintiff, and declining to render judgment of any kind, which the clerk 
declined to sign, to which the plaintiff excepted; that this case mas 
calendared for trial at the April Term, 1924, and June  Term, 1924, but 
same was in each instance continued at the request of the plaintiff. 

'(The plaintiff has not been delayed in the trial of this case by reason 
of the delay of the defendant in filing his answer, and the defendant 
has a meritorious defense to the cause of action set out in the corn- 
plaint." 

Judgment: Upon the foregoing facts, found at the request of the 
plaintiff, the court, in the exercise of its sound discretion, denies the 
motion of the plaintiff to strike out the answer and enter judgment by 
default and inquiry, and permits the defendant to file his answer nunc 
pro tunc. 
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John V. ilfanning for plainti f ,  appellant. 
17. S. O'B. Robinson for defendanf, appellee. 

PER CURIAX. The clerk made an  order c.xtending the time for filing 
the answer, but not to a day certain, as the statute rl?quires. Public 
Laws 1921, Extra  Session, ch. 92, see. 1 ( 3 ) .  After the statutory time 
for filing the answer had expired, the clerk permitted the answer to be 
filed, and the plaintiff excepted. The case was then transferred to the 
civil issue docket. 

Whether the clerk's order extending the time for answering without 
naming a "day certain" was invalid or merely irregular we need not 
now determine. I n  the Superior Court the plaintiff t r i c e  procured a 
continuance of the cause; and upon the facts appearing in the record 
whether the answer should ha re  been retained or stricken from the file 
was a matter addressed to the sound discretion of the presiding judge. I n  
NcA-air v. Yarboro, 186 N .  C., 111, i t  is held that  the restrictions 
referred to do not and were not intended to impair the broad powers 
conferred on the judge by section 636 of the Consoltdated Statutes: 
"The judge ,may likewise, i n  his discretion, and upon s w h  terms as may 
be just, allow a n  answer or reply to be made, or other act to be done, 
after the time limited, or by an  order to enlarge the time." 

The judgment is 
Affirmed. 

B. E .  EDMONDSOK,  SEXT F ~ I E S D  OF F R A N C I S  LELGH, A N N I E  B L A S C H E  
L E I G H ,  H O M E R  L E I G H ,  A m  J U L I A S  L E I G H ,  IAFANT CIIILDRES OF 

E F F I E  EDMOKDSOK L E I G H  A N D  HER HCSBISD, ClEORGE L E I G H  
(DECEASED) ; H .  D. H A R D I S O N ,  SEST FRIEND OF B E R T H A  L E I G H  
T H I G P E N  AND J O H N  L E I G H ,  IKFAST CHILDREN OF COLUMBUS L E I G H ,  
(DECEASED) ; H .  D. H A R D I S O S ,  NEST E'RIESD OF M A R T H A  L E I G H  AXD 

T H O M A S  H E K R T  L E I G H ,  INFAST CIIILDI~ES O F  CALVIX L E I G H ,  (DE- 
CEASED), V. WILLIABI  G. W. L E I G H .  T U R N E R  L E I G H ,  MARY J O H N -  
S T O K  A K D  HUSBAND, S A h l U E L  J O H N S T O N ;  RIARIOV L E I G H ,  W I L -  
1,IA;ZZ ANN H A T H A W A Y ,  hlBRTH.4 W I L L I A M S  A s D  HCSBAKD, D A V I D  
WILI . IAMS;  J E N N I E  B E L L  L E I G H ,  A K D  E F F I E  L E I G H .  

(Filed 25 February, 1928.) 

1. Wills - Eshtes - Contingent Remainders - "Issue" - "Children"- 
Statutes. 

The intent of the testator, as gathered from the language of his will, 
construed as a whole, will control its interpretation, and he may so use 
the word "issue," in a devise of lands, in connection with the word "chil- 
dren," etc., as to mean lineal descendants. 
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2. Same--Partition. 
A devise of lands to testator's two sons for life, if either should die 

without issue the lands to go to the whole of their children-that is, one- 
half to the children of each-according to the law of the land: Held,  
upor1 the hapl~ening of the contingency, the children of the two sons, the 
grandchildren of the testator, will take the lands so devised, and the 
grantlchildrcn of the first takers were not excluded under the terms of the 
devise; and he ld ,  fur ther ,  a partition of the lands between the first takers, 
the testator's two sons, could only affect their o m 1  life estate. 

A P P E ~ L  by defendants from Decin, J., a t  October Term, 1924, of 
EDGECOXBE. 

William C. Leigh died in Edgecombe County leaving a last ~v i l l  and 
testament dated 6 Sovember, 1854. The  will was duly probated in 1855 
arid is  recorded in the office of the clrrk of thc Superior Court of said 
county in  Will Book G, pages 103 ct  seq. I tems 6 and 8 of said 
last will and testament are the only items thereof which are  pertinent 
to this controversy, and said items 6 and 8 are  in words and figures 
as follows: 

"Item 6. I lend unto my  two sons, Francis M. Leigh and William 
G. W. Leigh, during their natural lives, one tract of land called the 
Scott land a n d  one tract of land called the Cherry land, and one tract 
called the Tcmperance Pippin  land, reserving 30 square yards around 
the g r a v e ~ a r d  as the deeds will more fully show, and tlie tract whereon 
I now live, after the death of nly ~ v i f e  Lucy Leigh, rcserving 30 square 
yards around the grareyard, and the Bronri tract after the death or 
~vidonliood of my wife Lucy Leigh as the deed r i l l  show, slid the tract 
I p ~ ~ r c h a s e d  from Christopher Harrell,  and if Francis or William 
should either of them die nitliout issue, then th r  otlicr one is to take 
all the land ahore described and in the snmr manner as is loaned to 
both of them, or, if either Francis or Vi l l iam should die l ea r i~ ig  a 
widow for her to be entitled to a dover of one-third in  value of one- 
lialf of said land, and provided Francis and TVilliarn should die lcariiig 
children, I gire and bequeath all of said land to the whole of their 
children, that  is, one-half of said land to the children of each, according 
to the l a m  of the State, and if Francis or William qllould either of 
them die nithout children, then, I lend the nliole of said land to the 
other for  life, and then, I give and bequeath tlie said land to his  chil- 
dren;  and if both Francis and William should die without children the11 
I give the ~vhole of said h11d to the children of Jolin 11. Leigh and 
Tcnlperancc Harrell,  one-half to John's children, and tlie other half 
to Temperance's children, and if John should die leaving no children 
then I give the whole of the land to the children of Temperance 
Harrell." 
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"Item 8. I t  is my will and desire that my executclrs shall have 3 
years to settle my estate, and shall have the right to rent out all my 
lands that I have not loaned to my wife Lucy Leigh, and if my estate 
shall be destitute of funds to pay all my just debts and legacies, that 
I have given away, and any of my estate shall have to be sold to pay 
the remaining parts of my debts and legacies after using all the funds 
on hand, it is my will and desire that my tract called the Temperance 
Pippin land shall be sold up to the post oak near the :+oad, then south 
through the Josey Pond to Jesse Stancill's line, and if there should 
be any money remaining after paying all my just debts and legacies I 
give and bequeath all the balance of the money to my two sons, that is, 
Francis M. Leigh and William G. 'Ar. Leigh, to them and their heirs 
forever." 

At the death of William C. Leigh, he was seized in fee and possessed 
of all the land described in the above items of his will. 

Francis M. Leigh and William G. W. Leigh had a partition of the 
land set forth in item 6 of their father's will. The two sons were the 
sole parties to the partition proceeding, which was by order of court 
and recorded in the office of the register of deeds of Edgecombe County, 
Book 28, p. 161. The land set forth in item 8 was sold by the executors 
to one Lawrence Bunting and deed duly made and rworded in office 
of register of deeds of Edgecombe County, Book 28, p. 628. 

Lucy Leigh, wife of William C. Leigh, is long sinct: dead. Francis 
M. Leigh, son of testator and mentioned in  items 6 and 8 of said last 
will and testament, died on the day of January, 1923; that the 
wife of Francis M. Leigh predeceased him many years, and the said 
Francis M. Leigh never remarried. 

There were born of the marriage between said Francis I f .  Leigh and 
his wife the following children, to wit, George Leigh, Columbus Leigh, 
Marion Leigh, Mary Leigh Johnston, Turner Leigh, Martha Leigh 
Johnston, Effie Leigh, Calvin Leigh and William Ann Hathaway. 

George Leigh, one of the children above mentioned, intermarried with 
Effie Edmondson, and died April, 1917, and prior to the death of 
his father, Francis 31. Leigh. George Leigh left him surviving his 
widow, Effie Edmondson, and the four following children, to wit, 
Francis Leigh, Annie Blanche Leigh, Homer Leigh and Julian Leigh. 

Columbus Leigh, one of the children of Francis hC. Leigh, above 
mentioned, died some 7 or 8 years prior to the death of Francis M. 
Leigh, his father, leaving him surviving his widow, Jennie Bell Leigh, 
and the two following children, to wit, Bertha Leigh Thigpen and 
John Leigh. 

Calvin Leigh, one of the children of Francis hl. Leigh, above men- 
tioned, died several years prior to the death of Francis M. Leigh, his 
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father, leaving h im surviving his n7idow, Effie Leigh, and two following 
children, to wit, X a r t h a  Leigh and Thomas Leigh. 

All the  children of George Leigh, Columbus Leigh and Calvin Leigh 
are infants, under the age of 2 1  years and are parties plaintiff to 
this action and are  represented by duly appointed next friends. 

The  remaining children of Francis 31. Leigh, son of testator, are no\\- 
living and a re  all sui jum's and parties to this  action. 

XTilliam G. W. Leigh, son of testator, and brother of Francis 31. 
Leigh, deceased, is now living and is, and has been in  possession of the 
tracts of land allotted to him in  the partition proceedings aforemen- 
tioned had between him and his brother, Francis M. Leigh, deceased. 

JIarion Leigh, X a r y  Leigh Johnston, Turner Leigh, 31artha Leigh 
TTTilliains, Effie Leigh and William A n n  I-Iathaway, the living children 
of William C. Leigh, testator, are now, and h a r e  been since the death 
of their father, i n  possession of the land allotted to said Francis 11. 
Leigh, deceased, in the partition proceedings aforementioned. 

I t  is contended by plaintiffs that  Francis Leigh, Annie Blanche 
Leigh, Homer Leigh and Jul ian  Leigh, infant children of George Leigh, 
deceased, a re  together entitled to an undivided one-eighteenth interest in 
all of the land set out and described in item 6 of the last mill aud 
testament of T i l l i a m  C. Leigh, deceased. 

That  Bertha Leigh Thigpen and John Leigh, infant  cliildren of 
Columbus Leigh, a re  together entitled to a one-eighteenth undivided 
interest in said lands. 

Tha t  X a r t h a  Leigh and Thos. Henry  Loigh, infant  children of Calvin 
Leigh, a re  together entitled to a one-eighteenth undirided interest in 
said lands. 

Defendants demur to plaintiffs' action on the following grounds : 
"Fcr that  under the terms and conditions of the d l  of William 

C. Leigh, the children of George Leigh, Calvin Leigh, and Columbus 
Lcigh, the plaintiffs herein, are not devisees of said Leigh and have 
no interest in the lands devised by him, and take nothing under his 
d l .  And for that  the complaint does not state a cause of action. 

"For that  the complaint docs not allege and show that  tlie cliildren 
of the said George Leigh, Calvin Leigh, and Columbus Leigh are  not 
barred by the partition of said lands between Francis N. Leigh and 
W. G. TV. Leigh, the first takers." 

The  court helon- rendered judgment, in part, as follons:  " I t  is 
further ordered, adjudged and decreed that  Francis Leigh, Annie 
Blanrhe Leigh, Homer Leigh and Jul ian  Leigh, infant children of Effie 
Eclrno~idson Leigh and hcr husband George Leigh, deceascd, a re  the 
owners of an uildivided one-eighteenth interest in the  lands described 
and n~entioned in item 6 of the last will and testament of William C. 
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Leigh, deceased, except tha t  portion of said lands described in  item 8 
of said last will and testament which portion was sold by the executors 
of the estate of William C. Leigh, testator; that  Bertha Leigh Tliigpen 
and J o h n  Leigh, infant children of Colunlbus Leigh, dweased, are the 
owners of an  undivided one-eighteenth interest in said lands;  and that  
Martha Leigh and Thos. Henry  Leigh, infant children of Calvin Leigh, 
deceased, a re  the owners of an  undivided one-eighteenth interest in said 
lands." 

The  defendants duly excepted to the judgment and a5,signed error and 
appealed to the Supreme Court. 

H .  11. Phi l l ips  for  plairttiffs. 
J o h n  L. Bm'dgers and Gi l l iam & B o n d  for defendant,;. 

CLARKSOPIT, J. The two questions presented in  this appeal a r e :  
(1)  D O  the words "issue," "the whole of their children, . . . 

according to the laws of this  State," and "children," used in the testa- 
tor's will, include and embrace testator's great-grandckildren ( the  chil- 
dren of children who died prior to the first life takers) ? 

( 2 )  Was  the  partition had between Francis N. Leigh and William 
G. W. Leigh ( the  two life tenants) binding upon the remaindermen who 
were entitled to the land and the possession thereof upon tlie death 
of the life tenants, or either of t hem?  

I t  is settled law in  this State that  the intent of the testator, as 
expressed by the terms and language of the entire will, must be given 
effect unless in violation of lax.. "Every tub stands upon its own bottom," 
escept as to the meaning of words and phrases of a settled legal 
purport. A will must be construed "taking i t  by its four corners." 
Patterson, v, X c C o r m i c k ,  181 N.  C., 13. 313; Smifh v .  Creech, 186 N. C., 
p. 190;  Wel l s  v. Williams, 187 K. C., p. 135. 

T h e  defendants rely strongly on Lee  v.  Baird ,  132 S. C., p. 7 5 5 .  I n  
that case, X r .  Just ice  11. G. C'onnor, says: "Certainly the use of the 
words 'all my children' by the testatrix is free from ambiguity and the 
uniform current of authority i n  this  and other courts sustains the 
proposition that  they will not be construed to include grandcliildren 
unless from necessity, vliich occurs nhen  the xi11 would be inopcratire 
unless the sense of the ~vord  'children' were extended bcyond its natural  
import and when the testator has clearly shown by clther words that  
he did not use the tern1 'children' i n  the ordinary actual niean,ing of 
t h ~  word but in a more extensive sense; that  this construction can only 
arise from a clear intention or necessary implication, as where there 
arc  no children but are grandchildren, or where the term children is 
further explained by a limitation over in default of issue." 
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I n  tlie Ltatrd w i l l  case, s u p r a ,  the testatrix, Xrs .  Baird, nhen  she made 
the xi11 had seven living children and six l i r ing  graiidchildren-cliil- 
dren of a deceased t laughtr~ ,  Mrs. Lee. She  also had numerous other 
granclchiltlren, cliildren of lil-ing children. The  deceased daughter, 
Xrs .  Lee, had married a man of wealth and <he had received largr 
w m s  hy n a y  of ad1 a~lcemmts.  Other lwrtiaent facts appear in the ~5 i l l  
slloning an intent as to the ineaning of "all ~ n y  cllildrm.') The  main 
clause in  the  h i r d  n i l l  rc~lied on, is as fo l lo~rs :  "I hcqueath to my 
tlauplitc~r, Virliie Baird, all my household and kitchen furniture, to be 
lieri forever, and I I~equcath to lTicliie during lwr life time niy Forest 
Hil l  l~ ropc r ty ;  mid a t  ller death to be sold and. tliridetl equally :rmong 
all my  children." 

'The setting of the parties and the language in the Baird will a re  
differciit from the instant case. I11 itern 6, William C. Leigh, the 
testator, uscs t l l e ~ e  nords : ((If  Francis or TJTilliam should either of them 
tlie u z t l / ou f  i s sue  . . . I g i ~ e  and bequeath all of my said land 
lo f i le  71~11oic of t h e w  r l ~ ~ l d r e n ,  that  is, om-half of said land to the 
childrcn of each, arcord ing  ta t h e  l a w s  of tliis State," etc. S f t e r  that  
he uses the uord  "children" many times, but i n  the latter par t  of item 
9 of the will he says, in regard to the balance after the sale of certain 
land for the payment of debts and legacies by his executors, "I g i re  arid 
heqwath to my t ~ o  sons, that  is, Francis 11. Leigli and William G. MT. 
Leigh, f o  t h e m  and t h e i r  h e i r s  forcccr." 

I t  nil1 be noted that the testator used the vords "die nithout issue" 
referring to tlie first takers-those n h o  h a r e  a life cstatc. The  usual 
ncceptailce of the nord  '(issue" is "an indefinite successioil of lineal 
tl~sccndants r h o  are to take hy inheritance, and hence heir? of the body." 
( I I a w e l l  1 ) .  I f a g a n ,  147 N .  C. ,  116.) I I c  qualifies the nord  "childre~l" 
by saying, " f l r e  z i~hole  of t h e i r  ( ~ h i l t l r r n  . . . arcord inq  t o  t h e  1a1i.s 
of  t h i s  S ' fa fc ."  The law in regard to tlescrnt, C. S., 1654, Rule 3, is as 
follon s : 
"I ' , ~nea l  tlcccendant represents ancestor. The  lincal dcvendant of 

mi? prrson deceased sliall rq~resc i i t  their ancestor, and stand in the 
-:me place as the person h in i~cl f  n ould h a w  done had lie heen l i ~  ing." 

'(The nortl (issue' is  usually construed to mean more than children. 
"In r e d  l a ~ r .  Descc~idants. 311 persons   rho have descended from a 

cornmoll mlceitor. 3 Yes., 257;  1 7  T'es., 481; 19 Tres., 5-27; 1 Rop. Leg., 
90. In this qcnee, the ~rorr l  includes not only a child or children, hut all 
other descer~tlantr in n l ia tcwr  dngree; and i t , i s  so construed gencrnlly 
in deeds. But,  nhcn used in  nills, i t  is, of course, subject to the rule 
of conftruction tha t  the intention of thc testator, as ascertained from 
tllc ni l l ,  is to hare  effect, rather tllarl the technical meaning of the  
language used hy h im;  and hence, issue may, in such a connection, be 
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restricted to children, or to descendants living at  the death of the 
testator, where such an  intention clearly appears. Abbctt." Black's Law 
Dictionary, p. 658. Harrell v. Hagun, supra; Pillyaw v. Van Leur, 188 
N .  C., 772. 

Taking the words "issue," "the whole of their children . . . 
according to the lams of this  State,"-after the executors were given 
power to sell certain land to pay debts and legacies, "the balance of the 
money to my two sons, that  is Francis M. Leigh and Vi l l iam G. W. 
Leigh, to them and their heirs forever,"-it seems thzt  by clear inten- 
tion or necessary implication the grandchildren of the first takers 
would be entitled to their parent's share. 

The fact that  i n  subsequent portions of item 6 of the will '(children" 
is used, me think the word "children" is taken as qualified by the word 
"issue" and "according to the laws of this State." 

I n  Carroll v. Herring, 180 N. C., p. 372, it is said:  "The law, also, 
if possible, adopts the just, natural  and reasonable rule of an  equal 
distribution among children (40 Cyc., 1411), and if words are used 
in one part  of a will i n  a certain sense, the same meaning is to be 
given them when repeated in other parts of the will, unless a contrary 
intent appears. I t  is a well settled rule of testamen ary  construction 
that if it is apparent that  in one use of a word or phrase a particular 
significance is attached thereto by the testator, the same meaning 
will be presumed to be intended in all other instances of the use by 
him of the same word or phrase. Taylor v. Taylor, 174 N. C:,  537." 

Courts look to the will as a whole to discover testator's intention. 
We think from reasonable, just and righteous interpretation of the 
entire will, the testator did not intend to exclude grandchildren of the 
first takers, and the holding of the court below was correct. We  do not 
think the partition between the two sons, life tenants, binding on 
any one except themselres during their lifetime. This is so clear me 
do not think i t  necessary to discuss it.  

The judgment below is  
Affirmed. 

J. H. GURGAR'US v. G R E E X V I L L E  MANUFACTURIXG COMPANY. 

(Filed 25 February, 1026.) 

Par tnershipEmployer  and Employee - Independent Contractolr--Evi- 
dence - Share in Profits - Negligence - Instr~ctions-~4ppeal and 
Error. 

While an agreement f o r  the sharing of the profits of a business under- 
talcin:. is strong evidence of a partnership creating a joint and several 
liability of the parties, it may be shown that it was tc fix the compensa- 
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tion one of them was to receive from the other as an independent con- 
tractor, and to exclude the one from liability to an employce of the 
other, the independent contractor, who was physically injured by the 
latter's negligence; and where the evidence is conflicting, an instruction 
that fixes them both with joint and several liability depending upon the 
eridence of the partnership, is reversible error. 

CLARKSON, J., dissents. 

APPEAL by Greenville Manufacturing Company from Barnhi l l ,  J., 
at  Kovember Term, 1924, of EDGECOAIBE. 

Civil action to recover damages for an  alleged breach of a lumbering 
contract. 

F r o m  a verdict and judgment for plaintiff, the defendant, Greenville 
Manufacturing Company, appeals, assigning errors. 

H e n r y  C. Bourne  for plaintiff. 
George N .  F o u n t a i n  for defendant.  

STACY, J. The  plaintiff entered into a contract with one P. G. 
Sheffield to haul  a certain quantity of lumber a t  a stipulated price. 
H e  alleges that  Sheffield failed to  pay him according to the terms of 
his contract. Recovery is  sought against the Greenville Manufacturing 
Company upon the ground that  said corporation and Sheffield were co- 
partners in the sawmilling business and therefore both were jointly and 
severally liable to the plaintiff on his lumbering contract, admittedly 
made with Sheffield alone. Chemical Co.  v. IValston, 187 S. C., p. 821. 
The  Greenville JIandfacturing Company denies the existence of any 
partnership arrangement, and contends that  Sheffield mas an  independ- 
ent contractor. T h e  case was fought out upon these two contentions, 
and there was evidence to support both positions. 

The  appealing defendant complains a t  the following instruction g i ~  en 
to the ju ry :  

"If you find from the evidence that  Sheffield and the Greenville 
Manufacturing Co. entered into an  agreement whereby the Greenville 
Manufacturing Co. furnished the lumber and mill and Sheffield fur-  
nished the labor, and even though you find certain amount to be deducted 
as representing the value of the timber, they were to participate in  the 
profits arising from the cutting of this timber, or find that  Sheffield 
was to receive certain portions of the profits as pay for his  labor and 
operating the mill for the  Greenrille Manufacturing Co., s u  f a r  as this 
plaintiff is concerned Sheffield and the Greenville Xanufacturing Co., 
would be copartners and the Greenrille Slanufaeturing Co. would be 
liable for any amount due the plaintiff for hauling lumber in  the 
operation of that  mill." 
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The  latter par t  of this instruction, we think, must be held for 
error. I f  Sheffield were an  independent contractor, as8 the Greenville 
hfanufacturing Company contends he  Tvas, then the bare fact that  he 
v a s  to receive a certain portion of the profits, as  pay for his  labor, 
wo11ld not necessarily make him a copartner with the Greeu~ i l l e  >Ian- 
ufacturing Company, and thus render the corporation jointly and 
scl-orally liable on his contrart with the plaintiff, though it would be 
evitlence on the present record of such liability, and the defendant's 
motion for judgment as of nonsuit was properly o v e r r u l d  20 R. C. L., 
863; Bank v. Odorn, 188 N. C., 672. 

Speaking to the question in Lance v. Butler, 135 N .  C., 419, Clark, 
C. J., said:  " I n  K o o t z  v. Tuvian,  118 S. C., 393, i t  is held that  whilo 
an  agreement to share profits, as such, is one of the tests of a partner- 
ship, an agreement to receive part  of the profits for  his services and 
attention, as a means only of ascertaining the compensation, does not 
create a partnership, citing to that  effect Xauney v.  Coit, 86 S. C., 
463; Fertilizer Co. v.  Reams, 105 N .  C., 296." T o  like effect is  the 
decision in  Trust  Co. v. 112s. CO., 173 N. C., 558. 

Nor can this instruction be held for harmless error, as was strongly 
urged for the plaintiff. A charge which goes to the question of liability, 
if erroneous, cannot be said to be without prejudice. S'. 2'. Ilightower, 
187 K. C., p. 309. 

F o r  error in the charge, as indicated, there must be a ncw t r ia l ;  
and i t  is  so ordered. 

New trial. 

CLARKSOK, J., dissents. 

HARDY ALSTON v. DISTRICT GRdSD HOUSEHOLD KO. 10 OF THE 
G. U. 0. O F  ODDFELLOWS O F  NORTH CAROLINA. 

(Filed 25 February, 1925.) 

1. Courts--Discretion of CourtEvidence-Motion to  Set Verdict Aside. 
In the absence of its abuse, the refusal hy the trial j ~ d g e  of a motion 

to set aside a verdict as being against the weight of the evidence, is 
addressed to his sound discretion, and is not reviewable on appeal. 

2. Insurance-Evidence-Policies-Receipt (2ard.s. 
In an action to recover upon a policy issued by an insurance order, 

the receipt card of the company, referred to in the policy, is competent 
as evidence of the payment of the premiums. 

3. Evidence-Prima Facie CaseNonsu i t .  
Defendant's motion as of nonsuit upon the evidence is properly denied 

if plaintiff has made out a prima facie right to recover. 
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4. Appeal and Error--Harmless Error--Instructions. 
The introduction of irrelevant and immaterial evidence upon the trial 

is not reversible error when the charge of the court renders it nugatory. 

APPEAL by defendant from B o d ,  J., at September Term, 1021, of 
TARREIT. 

From judgment upon ~ e r d i c t  of the jury finding that  defendant is 
indebted to plaintiff in the sum of $168.00, defendant appealed, assign- 
ing errors based upon exceptions duly noted during the trial. 

Daniel, Daniel cC. Daniel and Polk & Polk f o r  plainti#. 
1'. 1'. I l i cks  CF S'on for defendanf .  

PER CURIAII. On 20 April,  1916, defe~ldant issued its policy of 
insurance to I d a  .\lston by which i t  agreed to pay to Hardy  ,Ilston, her 
husband, the sum of $125 upon her death, at any time after the  ex- 
piration of three years from the date of the policy, provided she paid 
the monthly premiums ill nccordalice nit11 the term, of the policy. 
It is provided in the policy that  the '(receipt card containing the entries 
of premiums paid shall be exllibited on demand to the officers or 
authorized agents of the cornpariy." I t  is furtller proviclcd therein that 
"any member becoming in arrears exceeding four weeks will forfeit all 
amounts paid to the con1pany and all rights under the policy. After 
such forfeiture, upon payment of all arrears, the insured, being in good 
health, may be reinstated with the coi~se i~t  of the company as evideiiced 
by the endorseinerit of an  officer of tlw company on the policy or 
attached thereto." 

I d a  Alstoi~, the insured, died on 20 July,  1923;  plaintiff, as berlc- 
ficiary, made dernantl up011 tlefendn~it for payment of the amount due 
and upon tlrnial by defendant of all liability, on 14  ,\pril, 102-1, 
instituted this action. 

Plaintiff contends that defendant is indcbted to him in tllc sum of 
$12; in accordance with the terms of the policy ant1 the furtllcr sum of 
SS.OO, sick benefit and $25.00, funeral hencfit, in accorclancc nit11 
contract as evidenced by the rcccipt card rcferrcd to in tllc policy. 
Ikfendant  dcnies liability on the policy, contencling that  imurcd for- 
feited all rights under said policy by beconli~lg i n  arrears for premiu~ns 
exceeding four weeks prior to  February, 192.1. Dcfrndant further 
tlcnies liability for sick or funeral benefits, denying that  same arc 
within the terms of the contract. There was evidence sufficient to sustain 
the allegations and contentions of plaintiff; the nlotion to set aside thc 
rerdict lyas addressed to the discretion, vested by l a~v ,  in the judge 
presiding. We cannot hold that  there was any abuse of this discretion, 
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and the denial of the motion is therefore not subject to review upon 
appeal to this Court. 

Defendant's first and second exceptions to the introduction of the 
receipt card are  not sustained. There n a s  evidence that  the card 
offered by plaintiff was the card furnished to the insured in  accordance 
with the provisions of the policy; i t  was therefore competent as evidence. 

Exceptions three and four are  to the  testimony of plaintiff that  Hugh  
Williams paid his x-ife during her sickness $1.00. H i s  Honor expressly 
instructed the jury that  this u-as to be considered b,y them only as 
establishing the fact that  Hugh  Williams paid insured $1.00. There 
was no evidence showing any connection between Hugh  Williams and 
the defendant. The  fact, therefore, is not relevant to this controversy. 
The evidence, however, was not prejudicial to defend an^. 

Defendant's motion for nonsuit was properly overruled. There was 
evidence sufficient to establish plaintiff's prima facie right to recover; 
Lyons v. Knights of Pytlzias, 172 N. C., 408. 

13% Honor instructed the jury that  the burden was upon the plain- 
tiff to prove by the greater weight of the evidence the fact of the debt 
and the amount thereof. The  jury upon competent evidence has re- 
turned verdict in favor of the plaintiff and there was judgment in  
accordance with the verdict. W e  have carefully considered each of 
defendant's assignments of error. W e  find no errors in the record based 
upon exceptions, entitling defendant, as a matter of law, to a new 
trial. 

There is 
Ko error. 

CGMJIER LUJIBER COMPANY r. SEMINOIAE PHOSPHATE COMPANY. 

(Filed 25 February, 1923.) 

Employer and Employee-Contracts-Collections-Srtlrwde~cDedu~tions 
-Corporations-Receivers-liens. 

Where an employee of a corporation has money in his hands collected 
for the corporation, and accepts another position, that of State manager 
of the same corporation, under a contract that he shall deduct his 
salary and expenses from the collections he may make for the company 
as such manager, and files his claim against the receiver of the cor- 
poration, which has become insolvent, the claimant ]nay only deduct 
from his collections as state manager, his salary and expenses as such, 
and the balance is held by him as a fiduciary and not subject to his 
salary then due him in the former occupation, and the former services 
having been rendered more than two months prior to the receivership, 
he can acquire no superior rights to general creditors to the surplusage. 
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~ T E ~ I ,  by administrator of R. 11. lxccrary ,  from Bar~zhzl l ,  J . ,  at  
October Term, 1924, of T ~ A Y X E .  

Cla ima~i t  filed claim with tlie receiver of defendant, appointed in the 
above entitled action. Exceptions to the report of the receiver with 
respect to this claim were heard, upon appeal, by Bamliill, J. From 
his judgment, claimant appealed, assignilig errors, upon exceptions, 
duly noted, to conclusio~~s of law, in accordance with nhich  judgment 
Tras rendered. 

D. 11. Eland and  E. X .  Land  for appellant.  
l i ' m n c ~ h  C.  Royal l  for appellee. 

PER CT RIAAT. Pr ior  to February, 1923, R. H. JIcCrary Tvas employed 
by defendant, Seminole Phosphate Company, as salesn~an in  Eastern 
Xorth Carolina. H e  had authority to make collections for tlie company. 
Out of sums of money in hand from collections, he mis  authorized to 
pay ex~~erises incurred in performance of his duties as  salewian. There 
is a balance due him by the company, on account of salary arid expenses, 
mrried and incurred prior to February, 1923, of $876.46. 

I n  Februar?, 1923, McCrary was sent by the company to the State 
of Florida, to take complete charge of the con~pany's businesq in that  
~ t u t e  as general manager. H e  had authority to make collections for 
the company in that  state, and out of n~oneys collected to pay all 
expenses, incident to the company's business in Florida, including his 
d a r y .  1Ie collected for the company, as general ma~iager,  in Floritla, 
$1,7S3.0% H i s  salary for t ~ v o  months, and the sun1 paid for espelises 
incurred by the company in Florida amounted to $1,211.06. 

H i s  Honor held that claimant should be alloned to deduct the sum 
of $1,241.06, corering salaries arid expenses, as gericral manager in 
Florida, from the sum of $1,783.93, the sum collected by him, learing 
tlie halarlce due by him as general nianagw for Florida, $542.93. This 
.urn his Houor ordered and directed clainiant to p a y  to receiver of 
tlefer~tln~it. H i s  Honor further approved and allowed as a T alid claim ill 
favor of clailiiant the sum of $876.46, the balancc due claimant for 
salary :rnd on expense account, prior to February, 1023. 

R e c e i ~ e r  of defe~idant v a s  appointed on 19 April, 1023. Claimant 
contelitli that  lie should be alloned to deduct the sum of $312.92, the 
balance in liis hancic ns gc'ncrnl manngc~r from the amount of his claim 
as snlcsmnn, allon r~tl by liis Holler. H e  excepted to t h o  rcfusal of his 
IIouor to nllov this contention, and asiiglis same as cwor. 

Vndci~ the c o ~ ~ t r a c t  l)c.tneeti claimant and the company, the w m  due 
rlainl:i~it. for ial:lr- ailtl expelism incident to thc Florit1:t business, . 
11 a s  1,r01~11y tlcrluc~tc~l from tlie sum collected by liirri, as gerirral man- 
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ager. Tlie balance due, to wit, $548.02, was held bag clainialit as 
a fiduciary; his ~ ~ i t h l i o l d i n g  and refusal to pay same, was a tort. 

Tlie sun1 due to claimant by the company for salary and expenses, 
accrued and iiicurred prior to February, 1923, was due by contract, 
and was a ralicl claim against the receiver. S o  par t  of it, however, 
was due for services rendered within two months prior to appointmelit 
of receiver and therefore clainlant has 110 lien for same under C. S., 
1107. 
",1 party cannot set up  as a counterclaim lo an  action in tort matters 

which arise out of a contract, unconnected with the transaction sued 
on." Smith 2.. 17uung, 100 AT. C., 224, cited and approwd by Walker, 
J., in liarnilton c. Benton, 180 K. C., 79. S w ,  also, Jlauney 2.. Ingram, 
78 N. C., 96. 

Assignmelit of error is not sustained and the judgment is 
Affirmed. 

HERMAS P. CULBRETH v. BORDEN RIASUFACTURIKG COhIPAXY. 

(Filed 26 February, 192s.) 

Ju~ay-VerdictPolLillgedicPolg Jurors-Constitutional Law. 
The losing party in a civil action may demand a polling of the jury 

ulmli the return of the verdict, as a matter of right. Const.. Art. I, see. 19. 

APPEAL by plaintiff and defendant from Ra~nhil l ,  J., and a jury, a t  
October Term, 1024, of VAYKE. 

Tllc issues submitted a n d  answws thereto were as follo~vs: 
"1. Was the plaintiff injured through the negligence of the defcndant 

as alleged ? Alilsn.er : 'Yes.' 
" 2 .  Did the plaintiff by his o n n  negligcmce contribute to his O T Y ~  

in jury  1 ilnsn-er : 'SO. '  
"3. I n  nliat amoni~t ,  if any, is tlic defcndant indebted 'o tlic plaintiff? 

-Z~iswer : '$2,000.7 " 
The plaintiff's only exceptions are to the setting as id^. of the wrtlict 

by the court as a matter of lav ,  and to the refusal of the court to sign 
judgment tendercd in accordance with the verdict of the jury, the facts 
in respect to which are set forth in his Honor's judgment and findings 
of facts as follows : 

"This cause corning on to be heard upon motion of the defendant 
to set aside the rerdict of the jury, and for a new trial, for that  the court 
refused to allow a polling of the jury upon the return of the verdict 
as appears of record, and in connection therewith the court finds the 
following facts : 
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I I .  Froiii the  fititliiig.~ of facats. \YI ,  tlii~ilc t h e  jutlgilic~it of 
tlic court 11c4o\\- that  "it is 11ow of t l i ~  opinioii tha t  t h e  tlc~fciiel:~~~t was 
m t i t l t d  :IS n ~ t ~ n t t c ' r  of r i g l ~ t  to  li:i\-t> t l i ~  j i ~ ~ y  pollc~l.  a11d tha t  its 
~,r,fubal to l w r ~ n i t  tlit, same is error, anel i t  w t s  ;rside tlir, rcr<l ict  nu a 
11i:tttcr of ~:LTY." wa': corrot7t 1111(lc~r t l l ~  : ~ i ~ t l ~ o r i t i e ~ s  ill this  jur is t l i (~t in~i .  

P ln i~ i t i f f  colnl) la i~is  t h a t  tliv rti:~ttc,r \\.as tc~l i i i ical ,  11nt n-c cal i~iot  so 
holtl. I t  \\-:is n 11lnttc.r of r ight .  ( 'OI IP~.  of X. (I.. .\rt. I, SCC. 19, is ns 
follon..~ : "I 11 a l l  ~ o i i t r o w r s i ~ s  a t  1:in. r iywct ing  property, tlie nlic~ie~it 
mode of t r i a l  117 ju ry  is o l ~ e  of tlic 1wqt wriiritics of t h e  r ights  of tlie 
p ~ o p l c ,  and  ouglit to  reniaiii sncwd nncl i n ~ i o l n l ~ l t . "  

TYe th ink  tlic cnc, of Srnifl( 1 % .  l 'cclrl, 133 S. C'., 11. G G .  wlied 011 by 
t11c court helon-, t l c t r ~ ~ ~ ~ i i ~ i a t i r c  of this  qwstioii .  

TTc find i n  t l i i~  j l ~ d p l ~ ! ~ l ~ t  of tlic court 1)elow 
No error. 
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MRS. DENA A. BLOUXT v. S. L. SAWYER, AXD S. 1,. SAWYER v. W. D. 
RIORRISOR' ET AL. 

(Filed 25 February, 1926.) 

The trial court has the authority to consolidate proreedings pending 
under the Torrens Law (C. S., 2377 et s e q . ) ,  wherein the title to the lands 
was put in issue, and proceedings for injunction brought by sclmrate 
action by the adverse party, wherein the same matters were 1)ut a t  
issue. 

2. Same-Procedure-Burden of Proof. 
Where the trial judge has acted within his authority in consolidating 

l~roceedings to register title under the Torrens Law witb an independent 
action to enjoin a trespass between the same parties in\olving thc same 
subject-matter, objection that such consolidation would confuse tlic ques- 
t ion as  to which party had the burden of proof is untenable, being only an 
objection to the procedure. 

 PEALS by S. L. Sawyer  f r o m  S i n d a i r  a n d  Crcrnnzer, JJ . ,  a t  
October a n d  December Terms,  1924, of BEAUFORT. 

ITr. C. Rndnzan and  J .  D. P a u l  for appel lant .  
11. C. Carter ,  L indsay  C'. W a r r e n  and S m a l l ,  JIac.L(~an Le. R o d m a n  

for appellees. 

STACY, J. O n  1 8  Ju ly ,  1921, S. L. S a w j e r  instituted a special pro- 
ceeding i n  rem i n  t h e  Super ior  Cour t  of Beaufor t  County f o r  t h e  pur -  
pose of registering t i t le  to  cer tain lands, s i tuate  i n  said couiity, under  
t h e  "Torrens Law" (C. S., 2377 e l  seq . ) ,  description of which was 
du ly  set out i n  his  petition. Mrs .  Dena  ,I. B l o u ~ t  mid Mrs.  R. H. 
Criffield, being two of t h e  respondents i n  said procecling, ansvered 
promptly, alleging onnersh ip  of cer tain lands, described hy nictes and 
bounds i n  their  r e s p c c t i ~ c  answers, a n d  denying the  petitioner's ti t le 
to so much  of tlicir lands as  -\\.as corercd by his  p e t i t ~ o n .  Tlicl clerk 
made  the  usual  order  of rcfercnce to  the  " ~ ~ s a m i r i e r  of titles" a s  pro- 
T-itled by C. S., 2387. T h i s  having becn ~ l o ~ c ,  t h e  appellant, S .  I>. 
S a n y c r ,  ~ i t l ~ o u t  proceeding f u r t l m  before t h e  esaniilier of titles to 
establish h i s  tit le and  boundaries a s  allcgcd i n  h i s  pc.tition, entered 
upon t h e  lands claimed by Mrs.  D e n a  A. Blount  and  beg in  to cut  t h e  
timl)er thercfrom. Wlicreupon, on 5 October, 1921, M r i .  Blount  insti- 
tuted a n  action against S .  L .  Sawyer  f o r  trespass ar d obtained an 
injunct ion restraining h im f r o m  cut t ing t h e  timber, unti:  the tit le could 
be de te rn~ined .  

T h e  lands claimed by t h e  respectiye part ies  a r e  identically the same 
i n  both proceedings. 
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At  the October Term, 1924, an  order was made by Sinclair, J., consoli- 
dating the special proceeding brought by S. L. Sawyer under the 
Torrens ~ a w  and the action for trespass instituted by Mrs. Blount and 
ordered that  they be tried together, "subject to the right of S. L. Sawyer 
to move for a severance of the issues between himself and Mrs. Blount 
and Mrs. Criffield." T o  this order, S. L. Sawyer excepted and appealed 
to the Supreme Court. T h e  authority of the judge to make such order 
of consolidation is  the only question presented in No. 15, the case of 
Blount v. Sawyer. 

The  issues raised by the petition and answer in  the proceeding under 
the Torrens Law and by the complaint and answer in the injunction 
suit ( i t  being in  effect an  action of trespass to t r y  title) a re  in no way 
dipssimilar; the same lands, the same titles and the same boundaries are 
involved in  both proceedings, requiring the attention of the same l a w  
yers, the work of the same surveyors and the attendance and testimony 
of the same witnesses. I t  would seem that  the judge was not without 
power to enter the order of consolidation. Wilder v. Greene, 172 N .  C., 
94; Xumner v. Staton, 151 N. C., 198; Hartman v. Spiers, 87 K. C., 
28;  Jwes v. Jones, 94 N.  C., 111 ; Blackburn v. Ins. Co., 116 N. C., 821 ; 
Caldwell v. Beatty, 69 N.  C., 365; Person v. Bank, 11 K. C., 294. 

,4fter objecting ,and excepting to the order of consolidation and giving 
notice of appeal therefrom in S o .  15, the appellant, S. L. Sawyer, a t  a 
later time, off$red to submit to a voluntary nonsuit i n  No. 17, the 
special proceeding instituted by him under the Torrens Law. This was 
not allowed by Cranmer, J., and the correctness of this ruling is the 
only question presented by the appeal in No. 17, Sawyer v. i410rrison et al. 

I t  is the position of the appellant that  the order of consolidatioi~, 
and the subsequent refusal to allow him to take a nonsuit in the 
proceeding instituted by him under the Torrens Law, mill necessarily 
lead to great confusion on the t r ia l ;  because in one proceeding he has 
the burden of proof, while Mrs. Blount has the laboring oar in the 
other, and the consolidation of the two, he says, will h a r e  the inconsistent 
effect of placing the burden of proof on both parties a t  the same time. 
S p m  v. Bank, 188 N. C., p. 529; Bank v. Ford, 216 Pac. (Wyo.), 691. 
Without conceding this to be a necessary conclusion on the present 
record, i t  is  sufficient to say that  the objection urged is one of procedure 
and does not go to the extent of questioning the power of the court to 
consolidate the two proceedings. 

The  order of consolidation having becn made in the  exercise of a 
proper power, we think the subsequent order disallowing the petitioner's 
motion for judgment as of nonsuit in the proceeding in rein, instituted 
by him under the Torrens Law, mas correctly entered. 

We find no error on either appeal. 
Affirmed. 
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EVA HO\J7ELL, BY HER NEST FRIEKD, VAN HOWELL, v AMERICAN 
NATIONAL ISSURASCE COMPAST. 

(Filed 4 March, 1925.) 

1. Insurance, Accident-Policies-Contracts-Issues. 

Where the liability of an insurance company, in accordance with the 
terms of the policy contract, is made to depend upon whether the insured's 
death was wliolly caused by an accident, i t  is proper for the trial court 
to refuse to submit an issue tendered by tlie defendant, insurer, a s  to 
whether the death was caused by a particular accident received in the 
course of the insured's employment of a certain corpcrntion where a 
l ~ r o l ~ e r  issue has been submitted. 

2. Insui,ance, Accident - Insurable Interest - Payment of Prenliums - 
Beneficiary-Policy-Contracts. 

A person may take out a valid policy of insurance against death by 
accident on his oxn  life, and pay the premiums thereon himself. and 
name as  beneficiary one who has no beneficial interest in the life of the 
insured : and the ~ r i i i c i ~ l e  that one without a beneficial jntercst may not 
take out a ralicl policy on tlie life of another applies \\lien such othcr 
person pays the premiums, and has no application to the facts of this case. 

3. Same - Aprilicatioii - RIisrepresentation-Rep~ese~itations-\rayran- 
t i ee s ta tutes .  

Under the terms of our statute, rel?resentntions made in an application 
for like and accident insuiance are represc'ntations and not \farranties 
(C. S., 6250) ,  and the misrel)resentation of the relntionsliip of a bcne- 
ficiary to the insured in an application therefor, ns a matter of law for 
the court, \fill not be held as  material or such as  affect the consideration 
of tlie company in the issuance of tlie policy. When the evidence is con- 
flicting, a mixed question of law and fact arises for the jury, under a 
proper iiistruction from the court. 

 PEAL by defendant f r o m  judgment ~ m d e r e d  by Xinclair, J., a t  
J a n u a r y  Term,  1925, of T \ T . ~ ~ ~ ~ ~ ~ ~ o ~ .  

011 29 September, 1020, defendant, i n  consideration of the  statenlents 
made  i n  a wri t ten application, signed by him, issued to J o h n  Walker  a 
policy of insurance. I n  said application J o h n  T a l k e r  stated t h a t  h i s  
age, a t  nearest birthday, was thir ty- three ycars, and  t l ~ a i ,  i n  c a w  of h i s  
death, t h e  beneficiary should be E n  Howell,  related to  h i m  a s  daughter.  
T h e  pol iry provided indemnity f o r  loss of life, l imb, limbs, sight, or 
time, caused by  accidental means, and  f o r  loss of t i m e  by sicliness. 
Dcfcndant  agreed to pay  to i n s u r d  c r r ta in  sums fixed by t h e  terms of 
the  policy f o r  loss of limb, linlhs, sight,  or time. F o r  loss of life, 
resulting directly and  exclusively of all  other causes frorr bodily injur ies  
sustained solely through exterlial, ~ i o l u n t  and accidental means, dcfend- 
a n t  agreed to p a y  to t h e  beneficiary named t h e  pr incinal  sum of five 
hundred dollars, with a n  increase of ten per  centum for  ~ a c h  consecutive 
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year's renewal of the policy. I f  beneficiary named did not survive 
insured, the indemnity for loss of life Tyas payable to the executors or 
administrators of insured. 

John Walker, the insured, died on 18  October, 1922, leaving surviving 
plaintiff, Eva  Howell, named in  the application as beneficiary of indem- 
nity provided in the policy for loss of life. Sunlmons in this action 
\lTas issued on 27 April, 1923, and the action was tried a t  J anua ry  Term, 
1925, of tlie Superior Court of TTTashington County, before Judge Sin- 
clair and a jury. The  ~ e r d i c t  mas as follows : 

1. Was John  Talker 's  death the direct and exclusive result of bodily 
injuries sustained solely through external ~ i o l e n c e  and accidental means? 
Answer : "Yes." 

2. Was Eva  Howell the daughter of John Walker, as stated by him 
in the application for the policy ? Answer : "No." 

3. Did the beneficiary, E r a  Hom-ell, hare  an  insurable iilterest in the 
life of John  Walkcr at the time the policy was issued? Answer: "So." 

4. Did John Walker procure the policy of insurance and pay all pre- 
miums thereon as a gift to E v a  Hoviell? Ansn-er: "Yes." 

5. I n  what amount, if any, is the defendant indebted to the plaintiff? 
= I n s ~ ~ e r :  "$550 and interest from 18 October, 1922." 

From judglnmt in accordance with this verdict, defendant, ha&g 
excepted thereto, appealed, assigning errors based upon exceptions. 

Horace  V .  duststin for p l a i n t i f  
Itr. L. W h i t l e y  for de fendan t .  

COKXOR, J .  Defendant, in apt time, t cnd~red  issues as set out in 
statement of case on appeal, and cjxcepted to the refusal of the court 
to submit the same as tendered. Defendant also excepted to issue S o .  
1 and to issue S o .  A, as submitted by the court. The  issues submitted 
arose upon the pleadings, liberally construed, and the ansvcrs thereto 
were deter'minatire of the matters in contror-ersy betn-een thc parties. 
The  first issue tendered nould have unduly limited the right of plaintiff 
to recorer in this action, as i t  n-as predicated upon t11r awmiption that  
defendant was l iahk,  under the p o l i c ~ ,  only in t h ~  cwnt  that  the cleat11 
of insured was the result of injuries caused by the Sorfolli Southern 
Railroad Company. I t  is t rue  that  plaintiff a l l ~ ~ e s  in llcr conlplaint that  
John  Walker '%as accidentally struck m a r  hIackrys, S. C., by the 
Sorfolk  Soutlicrn train." Defendant, lion erer, had insured John  
T a l k e r  "against death or disability resulting directly and exclusively 
of all other causcs from bodily in jury  sustained solely through external, 
~ i o l e ~ l t  and accidental nleans," and had agreed that  if loss of life should 
rewlt  solely from '(such injury" it would p a  to the beneficiary tlie 
amount proridetl in the policy as indemnity for such loss. I f  death 
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was the result of such injury, i t  was wholly immaterial whether the 
in jury  was caused by the Korfolk Southern Railroad Company or not. 
The  issue submitted was in the identical language of the policy and 
embodied the essential fact alleged in the complaint. 

Nor  mas there error in submitting issue No. 4. T h e  right of the 
plaintiff to recover as beneficiary named in  the appl cation for the 
policy mas not to be determined solely by whether or not she had an  
insurable interest in the life of John  Walker, a t  the time the policy 
15-as issued. Assuming that  the jury should answer issue KO. 3 in the 
negative, as i t  did, it  became material, under the law, to plaintiff's 
cause of action and to her right to recover, to determine whether or not 
insured procured the policy to be issued on his own life, and whether 
or not he paid the premium required to keep the policy in force. The  
issues submitted by his Honer were proper issues. There was no error 
in refusing to submit the issues tendered by defendant. - 

Defendant relies, chiefly, on this appeal, upon i ts  contention that  
plaintiff cannot recover in this action (1 )  because she had no insurable 
interest i n  the life of John Walker a t  the  date of the issuance of the 
policy under which she claims as beneficiary, and (2 )  because of the 
statement i n  the application by John  Walker that  she was his  daughter, 
contending that  this was a false statement of a fact inaterial to the 
acceptance of the application and the issuance of the pclicy by defend- 
ant. These contentions are  presented by defendant's motion for judg- 
ment as of nonsuit, to the refusal of which defendant excepted. There 
are other exceptions presenting these contentions. Assignments of error, 
based upon these exceptions, are discussed by counsel for defendant, 
in his brief, with full citation of authorities relied upon to sustain the 
exceptions and with his accustomed clearness of statement and intelli- 
gent-comprehension of the principles of law involved. 

These contentions of defendant cannot, however, be sustained. I t  is  
t rue that  a contract of life insurance, not supported Ey a n  insurable 
interest, is held to be contrary to public policy, and ~ o i d .  Vance on 
Insurance, page 125. A n  insurable interest in the life of auother has 
been defined to be "such an  interest, arising from the relation of the 
party obtaining the insurance, either as creditor of or surety for the 
assured, or from ties of blood or marriage, to him as will justify a 
reasonable expectation of advantage or benefit from the continuance 
of his life." May on Insurance, sec. 102, cited and a p p r x e d  in T r i n i t y  
Collcge v. I n s .  Co., 113 S. C., 245. See Alher f  v. I n s .  Co., 122 N. C., 
94;  Powell v. Dewey,  123 K. C., 105; I l i n t o n  v. I n s .  Co., 135 N.  C., 321; 
T'icfor v. l3fi17s, 148 IT. C., 116;  I l a r d y  v. Ins .  Co.,  152 X. C., 291; L i f e  
Ins. Clearing Co. v. O'SA17. 54 L. R. A, 225, and no-e ;  Ti7arnock 21. 

D a ~ i s ,  104 U. S., 779, 26 L. Ed., 926. 
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However, every person has  an  insurable interest in h is  own life, and 
may 1.awfully insure i t  for  the benefit of his oxvn estate, or in behalf 
of any other person. I t  is  not necessary that  such beneficiary shall 
possess a n  interest in the life insured. Vance on Insurance, page 125. 
Albert  v. I n s .  Co., 122  X. C., 93. I n  H a r d y  v. Ins. Co., 152  N .  C., 286, 
Just ice  H o k e ,  writing for this Court, says: "We consider it, however, as 
established by the  great weight of authority that  where a n  insurant 

'makes a contract with a company, taking out a policy on his o n n  life for 
the benefit of himself or for  his estate generally, or for the benefit of 
another, the policy being in good faith, and valid a t  its inception, the 
same may, with the assent of the company, be assigned to one not having 
a n  insurable interest in the life of the insured; provided, this assignment 
is in good fa i th  and not a mere cloak or cover for a wagering contract." 
See Pollock v. Household of Ruth, 150  N.  C., 211 ;  Johnson  v. Ins. Co.,  
157  N .  C., 1 0 7 ;  W o o t e n  v. Order of Odd Fellows, 176  N. C., 51. 

Where the insured procures a policy of insurance on his o v n  life, 
and pays the premiums himself, he may name as  beneficiary, in the event 
of his death and of liability of the company for the  loss thereby sus- 
tained, a person who has no insurable interest i n  his life, a t  the date 
of the issuance of the policy. The  insurable interest covered by the 
policy is the interest which the insured has in his own l ife;  the amount 
due by the terms of the policy i s  indemnity for the loss ~ ~ ~ h i c l l  the 
insured sustains by his death, and is payable to the beneficiary, not as 
a n  indemnity for his loss, by the death of the insured, but as a bounty 
in  accordance with the direction of the insured. So, after the policy 
has been issued, payable to the estate of the insured, or to allither, 
i t  may be assigned, subject to the provisions of the policy itself, to one 
who has no insurable interest i n  the life of the insured a t  the date of 
the assignment. I t  is only when a policy has been issued upon the life 
of another, upon application and for the benefit of one who ha? no in- 
surable interest in the life insured, and who pays or undertakes to pay 
the premiums, that  the policy is void as against public policy. Such 
a policy is a n agering transaction. So, although a policy of insurance be 
issued, payable to the estate of the insured, if a t  the inception of the 
contract, there is an  agreement that  it shall subsequently be assigned 
to one who has no insurable interest and who agrees to pay the pre- 
miums, the policy is void, for notwithstanding the form of the trans- 
action, i t  is in fact a wager upon the life of another, and is therclforp 
condemned by the law as against public policy; f l i n f o n  v. Ins C'o., 
138 N. C., 321. A contract of insurance is primarily a contract for 
indemnity, and where there can be no loss there can be no indemnity. 

I n  I-iew of the lam as thus declared, his Honor having instructed 
the jury, that  if they found the facts to be as testified, they should 
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answer the third issue i t  became material to ascertain whether 
or not J o h n  Walker procured the policy on his own liie, and himself 
paid the premiums thereon. T h e  learned judge properly submitted the 
fourth issue. W e  cannot sustain clefendant's contention that  there was 
no evidence upon which the jury could answer this issue in the affirma- 
tive. The  testimony of Emma Howell was sufficient for  that  purpose. 
She  testified that  John  Walker gave her the money an(3 that  she sent 
i t  to the defendant to pay the premiums. She is the mot ier  of plaintiff, 
but the credibility of her testimony mas for the jury. There is evidence 
corroborating her testimony. There was no error in thc refusal of his 
Honor to allow the motion of nonsuit upon defendant's first contention. 

J o h n  Walker, the insured, in his application for the policy of insur- 
ance, upon which this action was brought, designated plaintiff as bene- 
ficiary, i n  case of his death, and stated that  she wa: his daughter. 
This was not a t rue  statement. She  is not related to him by blood or 
marriage. Defendant contends that  the statement of the relationship 
of beneficiary to the insured was material, and being false, as appears 
by the evidence of plaintiff, rendered the policy void, at least so f a r  
as plaintiff's right to recorer as beneficiary is invollwl. I t  is not 
contended that  the statement mas fraudulent;  only that  it was material, 
within the meaning of C. S., 6289. 

Whether or  not, the statement of relationship between insured, who 
procured the policy upon his own life, and paid the preniums thereon, 
designating as beneficiary, i n  case of death, one who had no present 
insurable interest i n  his life, and such beneficiary, was material under 
the facts of this case, is a question of law. T h e  rule by nhich  the 
materiality of a statement, made in an  application f3r a policy of 
insurance is to be determined has been settled in tllicl State. Chief 
Justice I loke ,  i n  I n s .  Co. v. Box Co., 189 K. C., 543, says tha t  "in 
authoritative cases, construing the law (C. S., 6289) it is held that  
every fact untruly asserted or wrongfully suppressed, n l i~s t  be regarded 
as material, if the knowledge or ignorance of i t  mould naturally influ- 
ence the judgment of the underwriter in making the contract a t  all, 
or i n  estimating the  degree and character of the risk, or in fixing the 
rate of premium." Schas z?. Ins. Co., 166 3. C., 55;  B ~ y z n t  v. Ins. Co.,  
147 N. C., 181; Fishblate v. Fidelit?~ Co., 110 N. C., 589. 

I n  that  case, insured stated in his application for the policy that  he 
had never had spitting of blood, or Spanish influenza. 110th statements 
vcrc  found by the jury to be false, but not fraudulent. This Court held 
that this was a material representation, and being false, the policy 
should be surrendered and canceled. "The statute itself ~ n d  the general 
principles applicable are to the effect that  fraud is not always essential, 
and that  the contract will be avoided if statements are made and accepted 
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as ind~cements  to  the contract which are false and material." Ins. Co. 
u. W o o l e n  illzlls, 172 N .  C., 534. The  Court took judicial notlce of the 
fact, very generally recognized, that  spitting of blood aln ays is regarded 
as  a dangerous symptom, and that  Spanish influenza has a tendency, at 
least for a period following the disease, to weaken the resisting pouers 
of a patient. These facts would naturally call for a further and fuller 
investigation. 

Bu t  nhether a representation is material or not, is not always a 
question of lan-. I t  is sometimes a question of fact or rather, like tlle 
question of negligence, or reasonable time, a mixed qucstion of law anti 
fact. Where there is a controversy as to the facts, or \\here upon tlle 
facts adrriitted or found by tlie jury, tho court cannot hold that knowl- 
edge or ignorance of them, upon all the facts in the particular case, 
nould or would not naturally influence the judgment of tlie underwriter, 
In making the  contract a t  all or in estimating the degree and charactcr 
of tlie risk, or in fixing the rate of premiums, an  appropriate issue 
should he submitted to the jury, i n  order 'that they may, upoii conlpete~~t  
evidence, deternline nhether or not the representation was material. 

I n  N i n e s  T. Caszralfy Co., 172 N .  C., 225, applicant for insurancr 
policy represented that  he was in sound condition, mentally and physi- 
cally, v i t h  no rxceptions a t  date of application. There was evidence that  
a t  this date, applicant had hernia. and the company contended, i n  
defense to an  action on the policy, that  the statement that  applicant was 
sound, physically, was false, and that such false statement was material. 
There n a s  evidence as to the effect of the hernia upon the soundness of 
applicant's phyqical condition. Plaintiff testified tliat the hernia caused 
him no troublz and no suffering. An expert testified that  in his opinion, 
the hernia nonld not affect applicant's health to any degree. The Court 
held tliat the issue i n v o l ~  iug the matrriality of the representatioli n a s  
properly submitted to the jury. ,In instruction tliat whether plaintiff 
n a s  in sound health or not nas  a matter for tlie jury to determine upon 
the c~idencc ,  depending upon the exteut of the hernia and its effect upon 
the physical condition of the  applicant, \\as approved. 

I n  Gurdncr c. Itis. (lo., 163 N. C'., 3 7 6 ,  tho suhmis4on of an issue 
as to whetlicr a rcprewltation, n l ~ i c l ~  tlie jury found n a s  falsc. n a s  
material or not was approved in opiniol~ written by IT'alke?-, J., n lm 
~ a y s  : "Tl'hetlier it (tlie re1)resentation) 11 as material depends upon how, 
if a t  all, i t  woultl hnre influenced the company in deciding for itself, 
and in its own interest, the important question of acceptiirg the risk 
and what rate of preiniuni qhould be charged." See Daugfridge c. R. R., 
16.5 N. C., 188; ITardy 2). Ins. C'n., 167 S. C., 23. 

VTe l i n ~  e then for consideration the question whether the representa- 
tion of the relationship betneen the applicant and the beneficiary was 
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material or not. Did the fact that  the beneficiary was represented to be 
related to applicant as his daughter, naturally and reasoilably influence 
the company to accept the application and to issue the ~ o l i c y  in which 
she is designated as beneficiary in  case of death? There is no controversy 
as to the facts involved in the consideration of this question. 

Applicant states that  his name is John Walker; that  he is 33 years of 
age; that i n  case of his death, his beneficiary shall be Eva  Howell, 
related to him as daughter. I f  the company had attached any import- 
ance to the relationship, i t  would have observed that  Eva Howell, as 
daughter of John Walker, would have borne his name, unless she was 
married, and that  the age of John  Walker-33 years-made i t  improb- 
able that he  had a married daughter. I t  is significant that no informa- 
tion is sought from John Walker as to whether or not he  was married. 

The primary purpose of this policy was to provide indemnity to John  
Walker for loss of limb, limbs, sight or time, caused by accidental 
means, or loss of time caused by sickness. Only in the event of his 
death, caused by external, violent and accidental means, is provision 
made for the payment of the principal sum, as indemnity for loss of 
life, to E v a  Howell as beneficiary, and then only if she survive him. I f  
she does not survive insured, the indemnity is payable to the executors 
or administrators of insured. 

The fact, which i t  is admitted was falsely represented, could not have 
added to or in any manner affected the risk involved. Liability of the 
company for the indemnity provided could arise only in  the event that 
insured should die as the result of a bodily injury, sustained solely 
through external, violent and accidental means. Whether or not the 
beneficiary was the daughter of the applicant could not have naturally 
and reasonably influenced the company in  accepting the ~~ppl ica t ion and 
issuing the policy. 

Upon the uncontroverted facts in  this case, his Honor was correct in 
holding that  the false representation of the relationship between in- 
sured and beneficiary was, as a matter of lam, immaterial. No explana- 
tion is suggested upon the record as to how this misrepresentation 
occurred. I n  any event i t  was immaterial, and there was no error in  
overruling motion for nonsuit upon the second contention of defendant. 

The effect of a false statement as to relationship between insured and 
beneficiary, made in  the application for a policy of insurance, does pot 
seem to have been heretofore presented to this Court. I n  14 R. C. L., 
page 1079, it is said that '(Even where representations are made war- 
ranties, a misstatcrnent as to relationship of the benefilziary does not, 
according to the better opinion, avoid the policy, though the contrary 
has been held." There are full citations to sustain the text. 

I n  Brrdan v. Ins. Po., 136 Mich., 396, 4 Anno. Cas., 332, it mas held 
that a false statement in an  application for a policy of life insurance, 
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to  t h e  effect t h a t  the  beneficiary named i n  the  appl icat ion is  a nephew 
of appl icant ,  there being i n  fac t  no blood relation between them, will  
not avoid t h e  policy, notwithstanding a clause therein to  t h e  effect t h a t  
misstatements i n  the  appl icat ion shall forfei t  and  a n n u l  al l  r igh ts  
named i n  t h e  policy. T h i s  holding is declared by  t h e  annotator  to  be 
con t ra ry  to  t h e  weight of authori ty .  I n  the  cases cited to  sustain t h e  
note, t h e  statement of relationship is treated a s  a w a r r a n t y  a n d  not  as  
a representation. Where  t h e  statement is, by  v i r tue  of a statute, a s  i n  
this  jurisdiction (C.  S., 6289) not a warranty,  but  a representation, 
which does not avoid t h e  policy, unless f raudulen t  o r  material,  t h e  
authori t ies  seem to be to  t h e  effect t h a t  t h e  s tatement  of relationship, 
cer tainly i n  t h e  absence of allegation and  proof to  t h e  contrary,  i s  not 
mnterial.  See Cunat v.  Supreme Tm'be of Ben Hur, 249 Ill . ,  445, 3 4  
L. R. A. (X. S.),  1192;  G o f v .  Supreme Lodge, 90 Neb., 575, 37 L. R. A. 
(N. S . ) ,  1191. 

Assignments of e r ror  not discussed i n  th i s  opinion have  been con- 
sidered, a n d  cannot be sustained. T h e  judgment is affirmed. T h e r e  i s  

N o  error. 

JOE E. HARRIS ET AL. v. JOHN CHESHIRE ET AI,. 

(Filed 4 hIarch, 1923.) 

1. Liens-Material-Laborers-Statutes. 
The liens acquired by laborers and mnterial furnishers on a building, 

in accordance v i th  our statute, relate back to the furnishing of the 
material for and the doin? the \vorli on the building, and have priority 
over a mortgage registered since then, but not orer one registered prior 
to the furnishing of the material and the doing of the work 

2. Same-Mortgages-Deeds in Trust-Marshaling of Assets-Equity. 
Where a mortgage has been given on a dnelling haring priority orer 

the statutory labors and material liens thereon, but including also per- 
sonal property of the owner, and the \\hole propelty has becn sold under 
the mortgage by the trustee, those of the material men and laborers 
n h o  hare properly filed their liens in accordance with the statute prior 
to the sale of the personalty have the right to hare the money so derived 
from the sale of the personal property first applied to the satisfaction of 
the mortgage under the equitable doctrine of the marshaling of assets 
in older to reserve the application of the proceeds of the sale of the 
dnclling to the satisfaction of their liens, so fa r  as  the same may extend. 

3. S a m e N o t i c e .  
Where a mortgagee has sold the dwellinq of the o r n e r  upon which 

materialmen and laborers have acquired a statutory lien, together with 
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certain personal property also covered by the same mortgage. tlie material- 
men and laborers acquire tlie equity of marsl~aling of asse:s only \\lien the 
mortgagee before the sale had notice of their claims by the filing of their 
liens in conformity with the statute or notice otherwiw sufficient, and 
the materialmen or laborers have no equity in the proc~wls of the sale 
of  the personal property IT lien, \\ ithout sufficient noticc of any lii~id, 
the mortgaqee or trustee has sold the personal pro~ei ' ty  and applied 
the proceeds to the satisfaction of the mortgage debt 

4. Same--Priority of Sale. 
TVliere a deed in trust embraces real and personal property nit11 

direction that the personalty first be sold and the proceeds a1111lied to tlie 
satisfaction of the mortgage deed, a lienor on the realty for materials 
supplied for or labor performed in the erection of a dnelling on the lands 
nliose lien is secondary to that of the mortgage, and nho  has not given 
notice before the sale, cannot successfully insist after the moltgagc, sale 
and the application of tlie proceeds to the mortgage debt, that the term< 
of the mortgage as  to the priorit) of sale slioultl liar(> l~eeii o b w \ e d  
by the trustee to the protection of his lien. 

5. Same--Commissions for Sale. 
Under the facts of tliis case : Held, tlie commission for the sale of tlie 

mortgaged premises n as properly allowed and deducted, under the terms 
of the mortgage, as  against the right of materialmen or 1:lhorers ulio lint1 
ncquired a subsequent lien to that of tlie mortgage. 

APPEAL f r o m  Devin, J. ,  a t  October Term,  1924, of I ~ U E C O J I B E .  
T h i s  action, begun on 1 7  J u l y ,  1922, T T ~ S  referred to  X r .  F. E. 

Wins lo~v .  T h e  referee, having heard  t h e  same, filed h i s  report ,  setting 
out  i n  fu l l  h i s  findings of fac t  and  conclusions of law. Exceptions were 
filed to  t h e  report  by both plaintiffs and  dc>fendants. T h e  action was 
then heard  upon  the  report a n d  these exceptions. F r o m  t h e  judgment 
rendered plaintiff,  W. N. JITiggins, a n d  defendants, Farn ie rs  Banking  & 
T r u s t  Company,  George A. Holderness and  J o h n  Cheshii-el upon excep- 
tions thereto du ly  noted, appealed to t h e  Supreme Court .  

T h e  essential facts  involved i n  these a p p c d s ,  a r e  a s  follows: 
1. O n  7 J a n u a r y ,  1020, a paper-writiug, i n  f o r m  a n  agricul tural  lien 

and  deed of t rust ,  executed by Jo1111 Cheshire  and  wife, par t ies  of t h c  
first pa r t ,  to  F a r m e r s  Banking  & T r u s t  Coinpa~ly ,  p a r t  of t h e  v c o n d  
par t ,  a n d  George A. Holderncss, p a r t y  of t h c  th i rd  par t ,  was du ly  
recorded i n  Edgecombe County.  

2. B y  ~ i r t u e  of tliis paper ,  F a r m e r s  Banking  & T r u s t  Company 
acquired a lien f o r  atlrancements, not t o  exceed $7,500, upon  al l  t h e  
crops to  be made  by  Jol in Cheshire  on the  "Ballyhack F a r m "  i n  Edge-  
conibe County, dur ing  the  year  1920;  t h e  inclebtedness fo.. said a d ~ a n c e -  
ments was eridenced by  a note  f o r  $7,500, executed by  ,John Cheshire, 
payable t o  F a r m e r s  Banking  8: T r u s t  Cdmpany a n d  d u e  a n  1 November, 
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1920. F o r  the purpose of f u r t h e r  s e c u r i ~ ~ g  t h e  p a y m e i ~ t  of said note, 
par t ies  of t l i t  first pa r t  con1e:cd to George L1. Holdernesi.  p a r t y  of 
the  th i rd  par t ,  t h e  fol loning described rcnl and  personal property,  
to  w i t :  ( I )  ,111 crops of every kind g r o n n  by  J o h n  Cheshire on wicl 
f a r m  dur ing  the  year  1DO; ( 2 )  ,111 mules arid I i o r q  one cotton gill 
and  equipmel~ t ,  and  al l  f a rming  i ~ n ~ l c r n e l l t s  on said f a r m  a l ~ t l  used i n  
tlie c u l t i ~ a t i o n  of t h e  wrlle; (3)  T h e  "Ballyhack F a r m "  cont:rining 
824 acres;  and  (-1) OIIP ~ a c a i i t  lot i n  the  ton11 of Tarhoro,  I ~ I I O V I I  ny 
tlie "Holne Place" of J o h n  Cheshire. T h e  said paper-n r i t ing pro\ ided 
t h a t  "if J o h n  Cheslurc shall fa i l  or neglect to  p a y  the  i ~ o t e  f o r  $7,500, 
x h e n  due, and  payahlc, i t  sllnll be l a n f u l  f o r  and  t h e  d u t y  of the  said 
p a r t y  of tlie t h i r d  part" a f te r  acl~ert isenient ,  to  sell tlie w i d  property, 
real  ant1 p e r s o ~ ~ a l ,  to tlie highcst bidder for  cash, ant1 to  con \ey  tlic 
same to t h e  purchaser ;  and  out of t h e  proceeds of tlie sale, h e  dinll 
pay  said note fo r  $7,500 ant1 interest, and tlie costs and  e s p c n s ~ s  of tlie 
sale, "first rctaiuilig out of tlie proceeds of t h e  sale tlle usual  eommiq- 
siori of 3 pcr  ccnt fo r  making  snit1 sale" ant1 tlie iurpluq, ~f a u j ,  h e  
sliall p a y  to Joliil Clieihire. 

T h e  follon ilig clause appears  i n  saitl paper -nr i t ing  : "In making  tlle 
:~foresnltl  sale, ~t ii dii t inct ly  unt ler~toot l  and agreed by and  bct\\een :ill 
tllc p:~rt lcs  hereto tha t  t h e  said Gcorge A. Holdcrness, trustee, shall 
first offer f o r  sale all  crops then on 11ancl and  ulisoltl: he ~ l i a l l  next ?(>I1 
~ r l l  tcmu and  all  peraonal property oil snit1 f a r m ;  h e  shall nest  sell the  
lot of tlle said Jo111l ('lic41ire i n  tllc t o n n  of T a r h o r o ;  lie ~ l i a l l  nes t  
\ell the  U I I ~ I T  id td  onc-lldf interest of Jol111 Cheshire i n  and  to t h c  fa rm,  
l i r~reinl~cfore fu l ly  described." 

3. 111 t h e  spring of 1920, a f te r  tlle regiqtration of t h e  said paper- 
n-riti~ig, J o h n  C'llesl~irc. b c g n ~ ~  t h e  erection of a resitlence on the I avant 
lot i n  t h e  to71 n of 'I'arboro, h ~ ~ o n  11 as tlie "llorne Pl:icc," a t  a n  cspense, 
:rl)lro-\im:~ttl-, of $30,000; t h e  c l a i n i ~  a l ~ t l  litmr of t l~ r ,  plaint~if . ,  ill- 
~ - o l \ c d  111 this action, a r c  f o r  labor done, a ~ ~ d  r n a t c r ~ a l  f u r l ~ i ~ l l c ~ t l  111 tlic 
crcctioli and  coliitruction of tlie said residence U ~ I O I I  tlii, lot. 

4. Tlie s e ~ c r a l  l)lai~ltiffq l icrci!~ nrquircd 1ic11q f o r  lnlwr I I O I I P  or 
niatcrial fu r i~k l ic t l ,  ou saitl r e s i t l e ~ ~ c c  ant1 lot, up011 r l a i l l i ~  filr(1, : I <  of 
thc  t1atc.s and  for  the  anionnts as  follon.: 

S n m  c C l n i m  Fi1f.d 

1. Jor  E. Harris 16 Ft311. l ! Y 3  
2. Pentler Htlw. Co. 16 Feb. 1921 
3 .  F. G.  Davis 10 Fclb. l!M 
4. ,Johnson & Wiggins 16 F P ~ .  1921 
ti. W. h l .  Wiggins 30 JInr. 1921 

TT. RI. Wiscins 30 JIar. 1921 
W. RI. R'iggins 30 Mar. 1921 
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Each of the liens of plaintiffs, as aforesaid, was duly and regularly 
rccorded by the d e r k  of the Superior Court of Edgeconibe County, on 
the lien docket in his office, and judgments, ihereafter olltained on each 
claim, declaring the same a lien on said residence and lot, in favor 
of each plaintiff, respectively, and against the defendant, John Cheshire, 
were duly and rfgularly docketed in said office. 

5. On  8 June,  1920, there mas recorded in the office of the register 
of deeds of Edgecombe County, a mortgage deed, executed by John 
Cheshire and wife, conveying to Edgecombe Homestead 6: Loan Asso- 
ciation to secure the sum of $7,000, for  mo'ney borrowed, the lot kno~vn 
as the "Home Place." On 8 December, 1920, a mortgage deed from 
John Cheshire and wife, conveying the said lot to wid  Edgecombe 
Homestead 6: Loan Association, to secure an additional loan of $3,000, 
was recorded in  the  office of the register of deeds of Edgecornbe County. 

6. On 19 October, 1920, there mas recorded in the office of the register 
of deeds of Edgecombe County, a paper-writing, in form an agricultural 
lien and deed of trust, executed by John  Cheshire and wife, con~ey ing  
to George A. Holderness, trustee, to secure payment of note for $2,500 
to Farmers Banking 6: Trust  Company, the same real and personal 
property as that  described in the paper-~vriting recorded on 7 January ,  
1920; this paper-writing contains the same provisions lvith respect to 
the sale of said property, upon default in payment clf indebtedness 
secured thereby as are contained in said paper-writing recorded 7 
January ,  1920; the indebtedness secured therein, together with the 
paper-writing was thereafter for value but after maturit,y transferred 
and assigned to T. P. Cheshire, who is now and has a t  all times since 
been the owner thereof, by virtue of such transfer and assignment. 

7. P r io r  to 15  April,  1922, the f a rm conveyed by John  Cheshire and 
wife to George A. Holderness, trustee, in the paper-writing recorded on 
7 January ,  1920, mas sold under a mortgage, c3xecuted and recorded prior 
to 7 January ,  1920, and out of the proceeds of said sale, the sum of 
$5,782.22 mas paid by the mortgagee in  said mortgage to Farmers 
Banking & Trust  Company and credited on the note for $7,500, secured 
in the paper-writing recorded on 7 January ,  1920. Said mortgage v a s  
prior to the claims of all parties to this :xtion, either plaintiffs or 
defendants upon said farm. 

8. On 15 April,  1922, George A. Holderness, trustee, under the power 
of sale contained in the paper-writing recorded on 7 January ,  1920, sold 
the personal property, conveyed to him by said paper-writing, 
for  $800; and also on said date sold and conveyed the "I-Iome Place," 
upon which the residence had been erected, for $10,975; after paying 
the costs and expenses of the sale, and taxes and assessr~ents upon the 
said Home Place, and retaining commissions of 5 per cent on the 
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gross amount of the sale, the said George -1. Holclerness, trustee, paid 
the balance due on the note to Farmers Banking h- Trust  Company, 
to wi t :  $2,435.63; and the surplus, to n i t :  $7,338.53, he  paid to Edge- 
combe 1Ioniestead S: Loan ilssociation, upon the indebtedness of John 
Cheshire to said association, secured ill the mortgages recorded on 8 
Jurie, 1920, and on 8 December, 1920. 

9. The  purchaser at said sale of the personal l~roper ty  sold by the 
trustee was T. P. Cheshire, x h o  was the last and liigliest hidilcr in sum 
of $SOO; a t  date of sale, the said T .  P. Cheshire was the onner of the 
indebtedness arid paper securing same, exceuted by Jolin Cliesliire and 
recorded 19 October, 1920; the trustee did not collect from said T. P. 
Cheshire the amount of liis bid, but upon demand of said T. P. Cheshire 
conseuted that same should be credited upon the indebtedness secured 
by tlie junior mortgage. 

10. The  cotton, tobacco, and peanuts niacle on the "Ra1lyhac.B Farm" 
during the year 1920, upon n-hich Farmers Banking & Trust  Company 
had lien, arid which ne re  conveyed to George -1. IIoldernrq., trustee, 
by the i)aper-~vriting recorded on 7 January ,  1920, ne re  cold by Jo l~ r i  
Cheshire, and proceeds deposited to the credit of John Cheshire, subject 
to liis check, in the Farmers Banking & Trur t  Company. Neither the 
Farmers Banlring & Trust  Company nor George -1. H o l d e r i ~ ~ s ~  trustee, 
took or demanded possession of said crops, or the proceeds of the sale 
of tlie same; George ,I. Holderness on 7 January,  1920, and at all times 
since was and is now chairman of the hoard of directors of E'arniers 
Banhilig & Trust  Company, and both he and said company had actual 
knonledgp of the erection of said residence upon the lot knon-n a i  the 
"Home Place," of tlie sale of the said crops by John Cheshire, and of 
the dcposit by him of the proceeds of said sale with said company; 
said Jol111 Cheshire nithdrew by checlrs the amounts so deposited hy 
him, and no par t  of the proceeds of the sale of said crops n a s  applied 
to tlie 1jayme11t of or as credit upon the note held hy the said Farmers 
Banking & Trust Company. Jolin Cheshire was the owner, on 1 S o \  em- 
brr, 1920, of crops or1 har~tl, groun upon the "Balljhach Farm" d u r i ~ ~ g  
1920, free from claims of tenants, of the ralue of $3,100, nhich he 
after that  date sold, depositing the proceeds to his credit nit11 F:lrrners 
Banking h- Trust  Company, from which he  withdrew sanie by hi< 
checks. 

11. ,111 of said crops had been sold, and the proceeds, deposited to his 
credit n i th Farrners Banlting ci- Trust  Conipany, ~vithilrawn by John 
Cllrshirc hcforc noticc of rlaim of lien on the Holne Place war filed 
by plail~tiffs or any orlo of them; plaintiff, W. AI .  Viggins, bcgari to 
perforin labor and fur11isl.l material, upon nhich his claim of lien for 
$1,961.9.5 was founded, on d l  August, 1920, and completed same on 
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26 Ja i iuary ,  1921;  011 1 5  *Ipri l ,  1022. t h e  date  of t h e  ;ale of t h e  per- 
sonal property by Gcorge A.  IIoltlerness, trustee, to  T .  1'. Cheshire, t h e  
said I lo ldcr~ lcss  a ~ ~ d  F a r m e r s  Badi i l lg  & T r u s t  Colilpnlly liad con- 
s t rue t i l e  and  actual  notice of each ant1 all  t h e  liens a n d  jutlgllleiits of 
p l a i i i t i ~ s  here in ;  on said tlatc none of t h e  crops made  oil "13:dlyliaclt 
Fnrlu" d u r h g  1920, n e r e  011 l land ant1 unioltl. 

U1)oii t h e  facts  f o u l ~ d  by  t h e  refcrcc, a s  set out i n  hi:, report ,  mid as  
i~iotlifictl aiid amelitled, by c o l ~ s e i ~ t ,  a t  t h e  lienring before his  Honor .  
J u d g e  D L C ~ ~ ,  i t  T I ~ S  orcleretl, coiisitlcretl, and  adjudged ( 1 )  tha t  plniiitiff, 
Jot. E. I Inr r i s ,  recol cr of d e f e i i d n ~ ~ t s ,  Joliii (:lieshire, Gosrge ,I. Holdcr-  
ric-s n11t1 Edpecombc I I o ~ n e s t w t l  6 Loan ,Issociatioii, the  qunl of $355.06, 
iiitcrcst niid cost ;  ( 2 )  tha t  plni l~t i f f ,  Pciitlcr I-Iartln a rc  Coiiip:n~y, recol cJr 
of $nit1 tlcfc~ltlaiits t h e  sum of W64.91. intcrcst ant1 coqt:). S o  cxccptioi~ 
TI as takcii to  t h c  judginent a s  affct~ting these t n  o plaintiffs. 

I t  n a i  fur t l icr  ortlcrctl, coiisidere(l ant1 adjudged tha t  plnintiff,i. 
J o l i ~ ~ s o n  & Wiggills and  I?. G. l ) a ~ ~ s  recolcr  of J o h n  Cheshire, George. 
,I. IFoltlcrl~css ant1 Far iners  13nlilii1lg 6 ' l ' l u ~ t  C'oinpa~iy, tllc s u ~ n  of 
$500, l t l t l i  interest f r o m  9 Jniiuar., 1922, and tha t  snit1 sum bc p i t 1  
to  tllcm ill t h e  order  of their  l~ r io r i t i es ,  ill p : n , ~ i n e ~ ~ t  of or :IS credit up011 
tlicir jutlgmcntq, r c s p w t i ~  cly. T o  th i s  par t  of tlw j ~ t l g m c i i t ,  d r f e i ~ t l a i i r ~ ,  
,To1111 Clic~sl~ire, George -1. H ~ l d ~ r l l e s >  alltl F a r ~ l l e r s  Bill~liillg 6 Truqt  
C o i ~ i p a ~ ~ y  excepted and nssign same as  crror .  

I'laintiff W. 11. Wiggins excepted to and  assigns as  error  t h e  clause i n  
t l ~ c  jutlgnicnt aq fo l lons :  " I t  nppcnriilg to  thc  court  t i n t  t l ~ c  ni-nou~it 
of the  recovery will he exl lau~tci l  by tlie a h o l e  mc~itlonetl claims autl 
r c c o ~  erieq, i t  is ordcrctl and  adjudged t h a t  plaintiff, W. 11. Wiggins, 
~ W O T  er nothing." 

I'laintiff, IT. 11. TYiggins, f u r t l i c ~  excc1>tcd to and  a 4 p 1 1 i  ns er ror  
hi; I I o i ~ o r ' s  fa i lu re  to  sustaiii p la in t i f l "~  esccption to coi i t~lu~iol i  of l au  
S o .  4, of t h e  referee, ~ \ l i i c l i  i, as  fo l lons :  

"Plnintiffs a r c  not eiltitlecl to recover any t l i i i~g  f r o  11 t111' ~ : i r i i l c r s  
I3:1iiltil1g 6 T r n s t  Co1np:llry o r  f r o m  Gcorgc LI .  Holtlrrness, trustee, f o r  
the r n l u c  of ally crops r a i w l  ill 1920, by  Jo1111 C11csliir~- on  'B~llyl incl i  
F:lrln' c~iibrnccd v i t l i in  t h e  mortgage f r o m  Chcqllire to  tlic haillc miti 
G(v~rge  -1. I I o l t I e r ~ i c s ~ ,  trustee." Tliis T ~ S  plai~i t i f f ' s  cxcclpioi~ S o .  1. 

Phi l i t i f f ,  V. N. T i g g i n s ,  f u r t h e r  cxcc~pted to and nssirz~ls a s  crror, 
tlic r rfusnl  of his  I Ionor  to  sustnin plaintiff's c ~ c e p t i o i i  to  tlic conclusion 
of l a x  S o .  3 of tlie refcrcc, nl i ich is a s  fol lons : "The  plaintiffs a r e  
not c~iititlctl to  r c c o ~ c r  n ~ r y t l i i l ~ g  f r o m  IT. ,I. H a r t  o r  S. S. Saql i  f o r  
cottoii r:liwtl by  Jollil C\hccIlirc 011 t h e  Ballyllnch F a r m  i n  1920, and 
rcc~civctl I y  thew tltfeiitl:~~its. Plailitiffs 11nd 110 lien on wit1 rotton ~ \ h c l i  
dcft~iitlants H a r t  mid S a s h  receired tlie snmc. Though  the  plaintiff 
might  linl-e required tllc bank to seize this  cotton n h i l e  ~t TI as i n  reach, 
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either by forrrial demaud or  by legal procecdiiigs, they did not (lo so a t  
:dl a n d  a n  unenforced equity 1s not a liell." T h i s  is  plaintiff's exception 
S o .  2. 

Plaintiff,  W. 31. Wiggins, f u r t h e r  excepted to and  assigns as  error ,  
the  refusal  of liis Honor  to sustain plaintiff's exception to conclusion 
of l aw S o .  8 of t h e  ref t ree,  n h i c h  is  as  follows: "Tlie plaintiffs a r e  
not entitled t o  rccol-cr any t l~ i i lg  f r o m  George A. H o l d e n ~ e s s ,  trustee, 
and  t h e  F a r m e r s  Banking  k T r u s t  Compniiy on account of t h e  fa i lu re  
of t h e  t rustee to  first sell t h e  crops before s t l l ing the  ' I Iome Place'  under  
t h e  bank's paper. T h e  plaintiffs a r e  seeking damages f o r  r r ro i~gfu l  
appl icat ior~ of t h e  proceeds of t h e  sale of tlic H o m e  Place  arid tlicrehy 
rocogiiized t h e  1 al idi ty  of tlie sale of the  Honic Place and  a r e  estopped 
to assert t h a t  t h e  sale n a s  irlralid." T h i s  is  plaintiff's exception No. 3. 

Plaint i f f ,  W. 11. T i g g i n s ,  f u r t h c r  exccytcil to and  asbiqni a s  error  
t h e  refusal of liis Hoiior to  iustairi  plaintiff's exception t o  conclusion 
of l a w  No.  1 0  of the  rcferee, n l i i c l ~  is  a s  fo l lons :  "Plaintifls a r e  
i n  t h e  position of 1nmti.fied execution creditor.,  ha^ ing  liens on Joliri 
C'licsl~ire's H o m e  I'lacc, Fame b~il lg .  su l~er io r  to liis liome*teatl r ight ,  aiitl 
t h y  s tand i11 J o h n  Cheshire's place nit11 r e s p t ~ t  to  other  pcmoli.: claiiii- 
i ~ l g  iiitereit i n  said Iniid; hut  tl1c.y a r e  not purchnqers fnl. value i n  the  
legal sense." T h i s  is p1:lilitiff's exception S o .  4. 

l'lairitif~, T. 31. TTiggili~, excepted to and asqigiis as  e r ror  t h e  r c f u w l  
of his  Honor  to  sustain plairitiff's exception to conclusion of lam Ko. 11 
of the  referee, wliich nas  as  fo l lo~vs :  "The plaintiffs a r e  not entitled to 
recoler  any th ing  on accoulit of comnlissions retained by Georgc -1. 
EIoltlerness, trnrtee, in  t h e  foreclosure of his instrument ,  since under  h i s  
contract nit11 t h e  iiiortgagor, J o h n  Cliesliirc, lie x i s  a u t l i o r i ~ e d  to retain 
f i ~ c  per eelit coniriiissioils on the  proceeds of tlie sale, ant1 tlicre is no 
el-iderice tha t  this  pro\  i ~ i o n  was inqertctl i n  tlie mortgages t l ~ r o u g l ~  uiiduc 
~nflucncc., f raut l ,  ol)l~ression, o r  as  a cloak f o r  usurj-, nor  is tlie amount  
rctaincd I y  sucli truqtec so Inrqc a ?  to f u r ~ i i s l i  i n  itself e\itlcnce of 
opprcss io~~."  T h i s  n as p la i~~t i i ' f ' s  exception S o .  3. 

Ikfent lmits ,  Georgc -1. IIoltltwitss,  t rustrc ,  t h e  Etlgcconibe 1101lie- 
stead & Lonil Associ:ltion, Jo l in  ( ' l ic~l i i rc  ant1 Fnrnicrs  B m ~ l i i ~ ~ g  & Trus t  
Coiiipany cxccptctl to :~lirl :~cqigii :I\ crror,  t h c  s u i t a i ~ ~ i ~ l g  by his H o n o r  
of plaiiitiff's r a t ~ p t i o n  to conclusio~i of Inn S o .  1 2 o f  t h e  refcrec, 
nl i ich is a s  fo l lons :  "The p l a i ~ ~ t i f f ,  a r e  not elititled to  rccoxer any-  
tliirly of Grorgc ,I. IIoltlcn~e.., trustee, on account of $ W O  f o r  nIiic.11 
t 1 1 ~  p c r m n d  l ~ r o p e r t j -  \ \ ;LS  soltl ur~clcr lii i  i ~ ~ s t i u r u c r ~ t .  Plaint i f fs  hail nu 
lien on said propcrtp tl~itl took no qteps to enforce th i s  equity to h a r e  
t h e  same applied i n  e x o n c r a t i o ~ ~  of the I Iomc Place, mnliing no demand 
t h a t  t h e  same be so applied, un t i l  this  quit was brouylit, t h e  trustee 
l l a r i ~ ~ g  pa id  tlie same to T. 1'. Cheshire, n l ~ o  held a junior  mortgage on 
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said personal property, on the said T.  P. Cheshire's demand before this 
suit was brought." This was defendant's first and only material excep- 
tion. 

The  only parties to  this action, now complaining of the judgment of 
his Honor, a re  plaintiff, TV. M. Wiggins, who contends that  defendants, 
Farmers Banking 6: Trust  Company and George A. Holderness, trustee, 
should be required to account for the crops sold and disposed of by John 
Cheshire and for conirnissions retained by the trustee, before applying 
the proceeds of the sale of the Home Place to the satisfaction of the 
balance due on the note for $7,500, and defendants, Farmers Banking 
& Trust  Company, George A. Rolderness, trustee, and J o h n  Cheshire who 
contend that  there was error i n  holding that  the amount bid for the 
personal property should have been collected by the trustee and applied 
to the paynient of the judgments and liens of plaintiffs, Johnson 6: 
Wiggins, and I?. G. Davis. These contentions are  presented by the 
assignments of error and are  discussed in the opinion below. 

d llsbrool; d? Phillips for W .  N .  Wiggins and P. G. 'Dauis. 
L?yn Bond for Pender Hardware Company and Jollnson, B Wiggins. 
11'. 0.  IIozcard and Don Gilliam, for Farmers Ba&ing LC. Trust 

Company, Geo~ge  A. IIoZderness and John Cheshire. 

Con-n-on, J. I t  was adjudged tha t  plaintiff, J o e  E .  Harris, recover 
of defendants, John  Cheshire, George A. I-Iolderness smd Edgecombe 
Homestead 6: Loan Association the  sum of $355.06, with interest from 
2 September, 1920, and that  plaintiff, P m d e r  Hardware  Company 
recover of said defendants the sum of $264.81, with interest from 1 
January ,  1921. George A. Holderness, trustee, from the proceeds of 
the sale of the Home Place, paid to Edgecombe Homestead 6: Loan 
Association, its note executed by John  Cheshire and secured in  mortgage 
recordcd on S June ,  1020. At  the date of tlie sale, thew two plaintiffs 
had docketed liens on said "Home Place," cf fec t i~e  6 ,\pril, 1920, and 
31 May, 1920, respectirely. These liens n cre prior tc, said recorded 
mortgage, and inaliifestlg the judgnlents eecurcd by these liens had 
priority over the mortgage to the association, and should have been 
paid before tlie application of the surplus remaining i11 the hands of the 
trustec, after fully satisfging the note of Farmers Banking & Trust  
Cornpalry, tases, assessments and costs, to the indebtedness secured in 
the mortgage to the association. There was no exception to the judgment 
as affecting these claims. 

0 1 1  13  April, 1922, the date of the foreclosure sale by Ckorge A. Hold- 
rrncss, trustec, the Farmers Bank & Trust  Company, and said trustee, by 
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xirtue of the paper-writing recorded on 7 January, 1920, had first lien 
on the "Home Place," and also on the "personal property" sold by the 
trustee, upon default by John Cheshire in the payment of the note for 
$7,500 secured in said paper-writing. Plaintiffs, other than Joe E. 
Harris and Pender Hardware Company, whose claims have been satis- 
fied by judgment against Edgecombe Homestead & Loan Association 
and the trustee, had liens only on the Home Place in the following order 
of priority, to wit:  (1) F. G. Davis, claim filed 16 February, 1921, 
lien as of 5 August, 1920, for $340.19, with interest from 30 November, 
1920, and costs; (2) Johnson & Wiggins, claim filed 16 February, 1921, 
lien as of 1 6  August, 1920, for $433.62, ~ i t h  interest from 29 August, 
1920, and costs; (3) W. 31. Wiggins, claim filed 30 Slarch, 1921, lien 
as of 21 August, 1920, for $1,961.95, with interest from 19 January, 
1921, and costs. 

T.  P. Cheshire, as assignee and transferee of the note for $2,500, 
secured in mortgage from John Cheshire and wife to George A. Holder- 
ness, trustee, recorded on 19 October, 1920, was postponed as to his right 
to proceeds from sale of said Home Place to these liens. H e  mas not 
entitled to any part of the surplus left in the hands of the trustee, 
until these prior liens had been fully paid and satisfied. Although the 
notices of claim, upon which these liens were acquired were subsequent 
to the registration of his mortgage, the liens related back to the com- 
mencement of the work and the furnishing of materials for the con- 
struction of the residence, by these respective claimants, and as estab- 
lished by the judgments these liens were all prior to his mortgage. 
iUcAdams v. Trust Co., 167 K. C., 494. 

The Farmers Banking & Trust Company and George A. Holderness, 
trustee, had two sources from which to derive money for the payment 
of the balance due on its debt: (1) The Home Place, (2) The personal 
property. These lien creditors had only one source-the "Home Place." 
The trustee, having sold both the personal property and the Home Place, 
should have applied the proceeds of the sale of the personal property as 
a payment on the note held by the Farmers Banking & Trust Company, 
and thus have increased the surplus in his hands arising from the sale 
of the Home Place, after the payment therefrom of all claims prior to 
the claims of these lien creditors. Upon the facts found by the referee, 
this would have left in his hands, applicable to these claims, in the order 
of their priority, as among themselres, eight hundred dollars. I t  is 
true that these lien creditors had no lien upon the personal property 
sold by the trustee, but they had an equity recognized in our juris- 
prudence and uniformly enforced by the courts. "Where one person 
has a clear right to resort to two funds and another person has a 
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right to resort to but one of them, tlie latter may compel the former, 
as double creditor, to exhaust the fund on which the latter, as single 
creditor has no claim." Eatori on Equity, p. 513. 

"It is well settled that  if one party has a lien upon two pieces of 
property and the other has a lien on one piece only, the latter has the 
right i n  equity to compel the former to resort to the other piece of 
property in the first instance if this is necessary to satisfy the claims 
of both parties. There is no difficulty in applying this principle when 
the property is in tho possession of the mortgagor." l iarr ing ton  v. Furr, 
172  N. C., 610. 

ilt the date of the sale, while the t r u s t ~ e  had in his possession the 
proceeds of the sale of both tlie Home Place and the personal property, 
he had notice, both actual and constructire, of the facts upon nhich  the 
equity of the lien creditors arise. The  payment of the $800 to T. P. 
Cheshire, rather than to Farmers Banking & Trust  Company, in reduc- 
tion of its note, \\as a denial of the rights of these creditors. There is 
no error in his Honor's judgnient that  these creditors, in the order 
of their priority, recover of the trustee the sum of $300, with interest 
from the date of the sale. Nor  is  there error upon the facts appearing 
to the court, in adjudging that  W. M. Wiggins recover no par t  of said 
$800. T h e  right of these creditors to recoler judgment against Farmers 
Banking & Trust  Company for the money which tlie trustee failed to 
collect and pay upon its note, is not clear, but the Farmers Banking S: 
Trust  Company does not assign error in this respect. I t  joins the 
trustee in a common defense to the claim of the lien creditors and seems 
conteiit to share with the trustee the results of the litigation. 

Plaintiff, W. 31. W~ggins ,  contends, and by his assignment of error 
presents to this Court for review, upon appeal, his exceptions to the 
refusal of his Honor to hold, that  Farnlers Banking & Trust  Company 
and George A. Holderness, trustee, should h a r e  seized and taken into 
possession the crops, grown by John Cheshire on the "Ilallyhack Farm" 
during 1020, nhich  were subject to lien held by the said company, and 
which mere conveyed to the trustee, by t h ~  paper-writing, recorded on 
7 January ,  1920, as security for tlie payment of the note for $7,.300, 
and that  such security should hare  been c1xllausted brfore the sale of 
the personal property or the Rome  Place, conveyed to the trustee in said 
paper-writing as additional or further security for said note. 

This contention was not made until after the said crops had been sold 
and the proceeds disposed of by John  Cheshire, the mortgagor. The  said 
crops lvere never in the possession of the said conipan,y or the trustee, 
and therefore the principle successfully invoked by tlie lien creditors, 
F. G. Davis and Johnson & Wiggins, with respect to the personal 
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propert\-. visetl aiid cold bp the trustee, and tlie proceeds of the sale 
thereof , l o i s  not a111317 to this contention. W. 11. Wiggins a t  no time 
liad all\- 1 1 ~ ~ 1  upori or l (g<i l  claini to said crops. -It   no st, he had an 
equity, at tlie n ~ a t u ~ i t v  of the note held hp the Fanne r s  l3a11liitlg & 
Trust  ('oinpany, allti nliilc his lien, upon the Home Place, which at- 
tached thereto upon the con~menceriient of tlie labor and the furnishing 
of niaterial upon the resicl~~ice, x a s  maturing. This equity, if it existed 
at all, to co~npc~l tlie con11)any and the truster, to take pos4ession of tho 
said crop$, on or after 1 Kolcnlber, 1920, v a s  not a lien, but an equity 
to be ailmi~listered. "The doctrine of n ~ a r ~ l ~ a l l i n g  is not determined hy 
the situatiou uhen  the succcssiw securities are taken, but is to he 
determinet1 a t  tlie time the marchalling is invoked. I f  defendant ( n h o  
x a s  insisting upon the equity) liad any right to have the securities 
marshallecl, he should h a ~ - e  l~cqun proceedin& before the salc." 1 l a m ; r ~ g -  
ton v. b ' ~ / ~  I. ,  172 X. C., 610. ( T h e  equity (of marsliallil~g) is a personal 
one agai l~s t  the debtor, and does 11ot bind tlie paramount creditor, nor 
the debtor's alienee for raluc." Adanls Equity, star page 272. 

"Though the proposition, that  a creditor of t ~ o  funcls xi11 be re- 
strained from proceccling against the doubly charged fund, till he has 
csliau.ted tlie other, iq often repeated in tlie decisions, it  has heen acted 
on in geiicral, only ullrre 110th funds were actually within the control 
of the court." L1(lams Equity, note on page 272, note by Bispham. 

Plaintiff says that his right to recover in this action is not dependent 
upon tlie doctrine of mnrel~alling; that  he is seeking to recover of the 
banking conlpang ant1 the trustee for that  they should he required to 
account for the value of tlie sccurity, nhicli they released, or failed to  
sei7e and apply, as a priinary sccurity, to the payment of the note 
due the conlpany. I t  has been held that  if a senior creditor, with notice 
of the junior creditor's lien, relcascs or diirliarges the sccuritg not 
available to his junior, he is accountable for tlie actual value of the 
property in the adjustment of the equities of the partics ~vit l i  regard 
to the property on which hot11 have liens. 18 R. C. I,., 4 5 ,  and cascs 
cited. This principle, honerer,  does not aid appellant here, for neither 
the Bnliliilig cc Trust  Comlx~ny nor tlie trustee had notice, actual or 
constructi~e,  of the lien of tlie appellant, until 30 X a r c l ~ ,  1921, nhen 
notice of the claim of lien n-as filed. Appellant by filing his claim of 
lien, acquired a lien as of 2 1  ~ l u g u s t ,  1920, but this tloeq not suficc as 
notice to tlie company or the trustee prior to the (late on nliich notice 
of claim was filed. Tlir filinq of notice of claim of lien could have 
no othcr effcct than to g i r e  claimant priority from the date on which 
the nork  v u s  begull or tlie first material v a s  furnisl~ecl, over subsequerit 
liens on tlie property, subject to the liens. ,211 the crops ilia& by John  
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Cheshire, during 1920, on the "Ballyhack Farm" had been sold prior 
to 30 March, 1921, the date on which the first constructive notice of the 
claim of w.. 31. Wiggins of lien on thc Home Place n a s  given to the  
company or the trustee. Knowledge that  John  Cheshire was having a 

Wlns mas residence erected upon his lot was not notiw that  TV. 119. Wig,' 
performing labor or furnishing material in the construction of said 
residence or that  Cheshire was not paying him. Con~eding that  the 
company and the trustee, in contenlplation of law, released the  crops 
to which they were entitled as security, neither had notice of the claim 
of W. M. Wiggins, subsequently asserted, and the principle here invoked 
by W. M. Wiggins upon which to hold the company and the trustee 
liable for such release, fails to establish such liability on account of lack 
of such notice. 

Plaintiff, W.  M. Wiggins, further contends that  his right of recovery 
in  this action is not dependent upon any general princip'e or doctrine of 
equity, but is  to be determined by the terms of the papcr-writing under 
which the company and the trustee acquired lien upon and title to the 
crops and IIome Place, involved in  this contention. I t  is t rue  that  as 
between J o h n  Cheshire, as debtor, and the company as creditor, and the 
trustee, under the espress terms of the paper-writing, the trustee was 
required to sell first the crops. A third party, who subsequently acquired, 
for value, title to or lien upon any of the property conveyed, as security, 
i n  said paper-writing, i t  may be conceded, also acquired the right to 
insist, for his protection, upon the sale of the several properties, i n  the 
order as required by J o h n  Cheshire. I f  W. M. Wiggins, by virtue 
of his lien had the right to require the trustee to sell the crops first, he  
should have made demand upon the  trustee and the company while the 
crops or their proceeds were available for sale or application to the  
company's debt. Keither the company nor the  trustee had notice, by 
demand or otherwise, of any fact by virtue of which appellant acquired 
or claimed any rights with respect to the sale of the crops or the appli- 
cation of their proceeds to the debt of the company. The principle appli- 
cable is thus stated in  Bispham's Equity, section 341: "When the  
paramount creditor has been guilty of some negligent? or default, as 
where he  has put  one of the funds beyond his own reach, with full  
knowledge that  his debt cannot be satisfied out of the other fund without 
in jury  to the interests of third persons, he  may be restrained from 
coming in upon the second fund." 

W e  cannot hold that  the failure of the  bank and the trustee to fore- 
close the lien and deed of trust immediately upon the maturi ty of the 
note of John  Cheshire, was negligence such as to subject them to liability 
to Cheshire or to any one claiming under him, for any loss which was 
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thereafter sustained, certainly, in the absence of ally denialid to fore- 
close or of any notice of the existence of any facts upon nhicli rights 
of third parties liad arisen or might thereafter arise, in or to any 
property c o ~ e r e d  by the lien or deed of trust. 

S o r  is the assigilnierlt of error ~ v i t h  respect to the  amou~i t  retailled 
by the trustee as commission sustained. This  amount Tvas fixed by 
contract bet~veen the parties to the p a p e r - ~ ~ r i t i n g  and no facts appear 
upon which we can hold that  the amount retained v a s  excessi~e. 
B o d i n g  Co. ti. Leach, 169 S. C., 706. 

Both appeal3 in this case are determined by tho existence or lack of 
existence of notice. 

I11 defendant's appeal, the trustee had notice, both actual and con- 
structive, at the date of the sale of the personal property, of the riglits 
of apl~dllces, as dcterniined upon the unco~ltroverted facts, and in accord- 
ance n it11 a ncll-settled pri~leiple of equity. Witli linonledge of such 
rights, arising from such notice, he applied the proceeds of the said sale, 
iu tlizrcgard of the riglits of apl~ellces. H i s  Honor hcld tha t  the trustee 
was liable to appellees for the mi~appl ica t ioa  of the proceeds of the sale 
of the persoual l ~ r o l ~ e ~ t y . '  This Ilolding is approved by ur, as a correct 
application of a well-settlcd principle of equity to the facts f o u ~ ~ d  by the 
referee. 

I n  plaintif3"s al)penl, neitllcr the Farmers Banking & Trust  Co~npany,  
nor the trustee had notice, cither actual or e o m t r u c t i \ ~ ,  until after 
the crops had becn sold ant1 the proceetls disposed of by the debtor, of 
the rights or claims of appellant. They cannot be held liable to one of 
whose rights or claiins tllcy llad no l i ~ l o ~ l e d g e  or notice from nhich  
krlonledge can be imputed to t l~em.  AS between themselres, the debtor 
and  creditor could w a i ~  e rights and liabilities arising out of the terms 
of the paper-writiiig, by nhich  the debtor had secured the creditor. The  
creditor cannot be hcld liable to a third party, who, although he had 
riglits suhsequently acquired nhich  might be or n-ere affected by the 
naiver, gaTe no notice actual or constructive to the creditor or trustoe 
of such riglits or claims and made no iieniand for the protection hy the 
creditor or the trustee of sucli rights or claims as he  hat1 or might there- 
after hare.  

H i s  Honor lielil that appellees are not liable, in any aqpect of the 
caw, to appellant ~vi t l i  r ey~cc t  to the crops or the proceeds of sanie. 
This holding lve npprovc, as sustai~ied upon principle and by authorita- 
t i r e  test-writers, and decisions of the courts. ' 

Upon both appoals, the judgment is 
Affirmed. 
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DR. C. A. ADAJIS ET AL. CITIZENS A ~ F D  TAXPAYERS V. C I T f  O F  DURHAM. 

(Filed 4 March, 1025.) 

Municipal Corporations-Cities and Towns-Public Buildings--PUbHC 
Purposes-Constitutional Law. 

The erection by a city of a public building with funds for the purpose 
on I~antl, for governmental offices, academy of music, public meetings, etc., 
if for a gorcri~mcntal purpose, and nitliin the exercise of the discretiollary 
11ou ers conferled ul~on the goreil~ing body of the municipality, and vhere 
no fui tlier esl)ense may be incurred such as to pledge the credit of the 
city, or therein impose an obligation upon ~ t ,  there is no violation of our 
Conftitution, Art. T'II, sec. 5 ,  C. S., 2673, 2TS6, 2787, ( 3 ) ,  ( 4 ) .  

CIVIL ACTIOK to restrain tlie expenditure of certain moneys in the 
erection of a city auditorium, heard by consent and as on final hearing 
before Cranmer, J., at  Oxford, N. C., 17  November, 1024. 

There n.as judgment dissolving the prdiminary  restraining order 
and dismissing the action, and plaintiffs excepted and appealed. 

R. I l .  Sykes  for plaintiff. 
8. C.  Chambers for defendant. 

IIOKE, C. J. From the facts properly presented a t  ihe  hearing and 
deemed ptrt inent  to the inquiry, i t  appears that  the city of Durham 
has now on hand a fund amounting to $230,000.00, the proceeds of 
the sale of a city lot on which w a s  erected a building usid for city 
goverimlcl~tal offices, an academy of music, etc. The  said fund consists 
of cash to tlie amount of $130,000.00 and the remainde.- of solvent and 
secured purcl~ase-money notes payable in May, 1025. That  tlie city 
onns a desirable lot, accessible and centrally locatctl, on n l ~ i c h  they 
have co~istructed the rovernmental mid administrative offices of the 

u 

city, and on tho remainder of said lot i t  is proposed ;and intentled to 
erect with this $230,000.00 a public auditorium for thr convenience of 
the city and its inhabitants and for the p r p o s e  of public meetings, 
school commencenient exercises, lectures, and "incidentally for operas 
and dramatic nerformnnccs. cltc." L1nd on these facts we can see no 
~ a l i d  objection to the proposed expenditu~.e. 

The  power of the city authorities to malie the sale of the former lot 
has been directly approved by this Court in I larris  z.. Durham, 153 
S. C., p. 571. The  erection of a public auditorium, while i t  may not 
bc a necessary espcnsc, is to our &nds undoubtedly a public purpose, 
a n d  it has bcen so directly held in ~vell  consiclered cases on tlie subject. 
W7~celocI~ v. C i t y  of Lozccll, l9G Mass., p. 220; Denver v. Ilallctt,  34 
Colo., p. 303. And the city authorities h a ~ i n g  funds a'ready on hand, 
clearly have the right to erect such a building in the exercise of the 



powers conferrctl upon then1 both by  t h e  general  l a ~ r  and  prol is ions 
of t h e  charter  applicable. C. S., secq. 2673, 2786 and  37S7, suh&cs. 3 
and  4. 

Tl ie  only objection ser ioudy urged against t h e  proposed liicasure is 
tha t  the  same ~ r o u l d  he i n  io la t io~ i  of Article VII ,  see. 7 of tlie Consti- 
tution, nhicl l  provides t h a t  no county,  city, t o n n  or  other m u ~ i i c i p a l  
corporation shall contract a n y  debt or loan i ts  crcdit cscept f o r  Iirccisary 
expenses, unleqs saiictio~ied by tlie popular  rote. Bu t  t l i ~ s  prorisioli, ill 
our  opinion, has  no npplication to t h e  facts  of tliiq rccord, uhere ,  as 
statcd, the  fund.. to  he applied a r e  alrently on limlil and tlie proposctl 
e s ~ e n d i t u r e  n i l1  impose 110 f u r t h e r  liability on t h e  ~nul l i c ipa l i t j ,  nor  
i n v o l ~ e  t h e  impo,i t~ol i  of f u r t h e r  taxat ion upon i t .  U r o ( L ~ t ~ b ~ m g h  li. 

C'on?rs., 134 S.  C., 13. 1% G a d n e r  P.  Sew Bern, 08 N. C., p. 231;  
SatX.ctt v. e w  Albany, S8 Ind . ,  p. 473. 

I n  recognition of t h c  Const i tut ional  inhibition, h o x c ~  cr, ally contrnc2t 
f o r  tlic erection of tlw audi to r ium sliall be so drau-n t h a t  only t h e  
said f u n d  of $23O,C00.00 m a y  he used f o r  the  purpose and  in no event 
shall fu r ther  liability be imposed on t h e  ci ty  and  i t s  inhabi tants  i n  
f a l o r  of a n y  builder, contractor, or otlirrs engaged i n  tlie u o r k .  S o  
construcd, t h e  judgment of his  IIolior dis,olring the  res t ra in i~ ig  order 
~ n d  dismissing tlie action is  

Alffirriied. 

STATE v. CHEATAJI EVANS. 

(Filed 4 RIarch, 1093.) 

Appeal and Error-Evidence-Identity of Prisoner-PrejudicoHarmless 
Error. 

UIIOII this trial for the ca11it:ll offense of murder in the first dcgrec, 
tllc eridcncc n.ne sufficient to convict of the crime and was conflicting 
as  to n-lietller the tleft'ndn~it conti11uc.d after reaching his home to tlrire 
tllc tlccensctl in his nutomol~ilr to the 1)lnce of the occurrence, or n.lletllcr 
:rnotlicr ill the nnto~nol)ile did so and comuiitted the offcnse: I I c l d ,  untlrr 
this  rid other eridencr in tlic case. it was not  reju judicial or rerrrsible 
error to the tlefcnclant to pcrlnit n ~vi t~ less  to testify that tlie (1effl1tl:uit 
drort. in his nutolllobile the drcensetl t o  the place of thc ho~~licide. A s  to 
\vllether this testimony would be error otller~vise, qucrc? 

, \ I T ~ : \ L  by  d r f e n d m ~ t  f r o m  Lljon, J., a t  October Special Term,  1924, 
of n'.asrr. 

Crimina l  prosecution t r ied upon  a n  indictment charging the defend- 
a n t  v i t h  murder  i n  t h e  first degrcc. F r o m  a n  adverse ~ e r d i c t ,  finding 
the  defendant gui l ty  of the  capi tal  felony as  charged i n  the hill of indict 
merit, ant1 judgnient of death pronounced thcreon, h e  appeals, assigrling 
errors. 
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Attorney-General Brummitt and Assistant Attorney-General Nash 
for the State. 

F .  8. Sp~uil l ,  Jr., for defendant. 

STACY, J. On 26 July,  1924, about 8:00 or 8:30 11. mi., A. L. Joyner, 
a jitney dr i rer  in the town of Hollister, Hal i fax  County, was employed 
to malie a tr ip down into Kash County where the defendant lives. He 
had in his car Tom Lee, Ernest  Lee, and thtl defendant, Cheatam Evans. 
Soon after arriving a t  the defendant's home, the driver of the car, A. L.  
Joyner, was shot twice and almost instantly killed. Tlie State contended 
that the deceased was shot and killed by the defendant. The  defense, 
on the other hand, contended tha t  Ernest Lee did the shooting, while 
the defendant was in his house and away from the scene of the homicide. 
There was evidence tending to support the two contmitions, and the 
jury took the State's ~ i e w  of the matter. 

I t  was in evidence that  the deceased was shot ~ v i t h  a gun belonging 
to the defendant; that  the car with Joyiler's body in it,  was driven to 
Davis' Bridge, some distance away, vlicre the bloody foot-mat of the 
car was th ronn  into the creek; that  tlie car v a s  dri\-en from there 
to another creek where Joyner's body was thrown into tlie water;  that  
a watcli taken from the defendant was Joyner's watch, and when 
Joyner's body was found, his watch chain was in tlie button liole of liis 
shirt mid that  a knife taken from tlie drfendant wa'3 similar to one 
owned by Joyner. Ea r ly  i n  the morning, following ihe  night of the 
homicide, the defendant came to the home of Washington Lynch, driving 
Joyner's automobile, and wanted to borrow some license plates. There 
mas other evidence tending to show the defendant's guilt. 

The  defendant, a vitness in his own behalf, testified that  he was 
invited by Tom and Ernest Lee to ride with them in  Joyner's car 
as they were going down into Nash County, by the defendant's home. 
This lie consented to do, and upon arriving a t  his  house, they all 
stopped for water. Taking adrantage of the delay, the defendant ven t  
into liis house to get supper;  soon after he began eating his evening 
mcal, Ernest Lee came to the door and wanted to borrow liis gun, 
saying that  he (Ernest  Lee), Tom Lee and Joyner were going d o ~ m  
the road to get some whiskey and that  t h q  might netd i t  before they 
got back. Ernest  Lee took the gun and went out to tlie car. I n  a very 
short time, the defendant heard two shots; lie r an  to tlie door and saw 
Ernest Lee with the gun. Ernest Lee told tlie defendant that  he shot 
Joyner because he vould not carry him and Tom Lee to get the whiskey. 
Defendant further testified that  after  the Id l ing ,  he was forced by 
Ernest Lee, under threats of death, to get in the car a i ~ d  go with them;  
that  they finally let him out of the car near Hollister after repeatedly 
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threatening him with death if he  dared tell what had happened. The  
jury rejected this view of the evidence. 

I n  corroboration of the State's evidence and in  support of its theory 
of the case, the prosecution undertook to show that  the deceased mas 
employed by the defendant to make the t r ip  in  question, and not by 
the Lee boys as the defendant contended. The admission of the following 
evidence, looking to that  end and given by the witness, G. A. McClelland, 
forms the basis of one of the defendant's exceptive assignments of e r ror :  

"I talked to Mr.  Joyner just before he left Hollister and he  told 
me--" (Objection by defendant; overruled; exception) "Mr. Joyner 
told me that  Evans had employed him. I didn't hear them say any- 
thing to  each other. I didn't hear any conversation between the dead 
man, Ar thur  Joyner, and Evans that  night." 

Q. "I ask you if you heard Joyner say anything to  Erans?"  
A. "No, sir." 
Q. "I ask you this question: Did Mr.  Joyner say anything to you in 

Evans' presence?" 
(Objection by defendant ; overruled; exception.) 
A. "Evans was present so he could hear what Joyner said to  me. 

H e  told me that  Evans had employed him to take him to his home 
to get his wife. That  last reinark v a s  made just before he left. There 
was no conversation between Evans and Joyner in my  presence. H e  
(Joyner)  was talking to me when this remark happened to be made." 

I t  is the position of the defendant that  this conversation, had betneen 
the witness and the deceased, although in the presence and hearing 
of the defendant, is purely hearsay and should not have been admitted 
in  evidence against him. The defendant says that  no crime had been 
committed a t  that  t ime; that  i t  was an  immaterial circumstance, and 
that  he  was under no obligation to deny it. The  defendant's position 
is not without force, if i t  be conceded the occasion was such as to call 
for  no expression from h im;  and, if this n-ere determinative of the case, 
a very serious question mould be presented. Silence alone, in the hearing 
of a statement, is not what makes it evidence of probative value, but it 
is  in connection with some circumstance or significant conduct on the 
par t  of the listener that  gives the statement evidentiary ~veight. S. v. 
Record, 1.51 N. C., 695; S. v. Burton, 94 K. C., 917; S.  v. Boztnzan, 
80 N. C., 432; 2 Chamber l ape  on Evidence, see. 1418. ' T h e r e  the 
occasion is such that  a person is not called upon or expected to speak, 
no statement made in his prescrice can be used against him on the ground 
of his presumed assent from his silence"-Ashe, J., in Guy z.. Xanuel,  
89 N. C., p. 86. 

Here, ho~vever, the evidence in question ~vould seem to be coinpcterlt 
as tending to show the presence of the defendant i n  the car, which 
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had not been admitted a t  the time i t  mas offered. T h e  matter spoken 
of took place a t  the beginning of the trip, which subszquently proved 
fatal, and really formed a par t  of it. Bu t  admitted or I-ejected, t rue or 
untrue, this evidence was not decisive of the case, and formed no 
necessary link in  the  State's chain of cixumstances. I t  is  thought 
that  its admission, in any erent, should not be held for reversible error. 
This  same witness also testified that  he  saw the dcf2ndant and the 
deceased leaving Hollister together in Joyner's car about eight o'clock 
that  night. 
h careful perusal of the record leaves us  with the impression that  

no reversible error  as committed on the trial. T h e  ~ e r d i c t  and 
judgment, therefore, will be upheld. 

N o  error. 

W. T. WHITE AND LIZZIE P. WHITE, HIS WIFE, V. DUDLEY A. WHITE 
A S D  C .  F. TT'HITE, HER HUSBAXD. 

(Filed 4 March, 1023.) 

Wills-Estates-Powers of Appointment--Life Estate--Heirs--Fee Sim- 
p l e c o n t i n g e n t  Interests. 

Where there is a devise of an estate for life ni th ~ioncr  in the 
devisees to dispose of the same by will to whomsoevei- he  iuny chose  
tlie devisee under the poner nhen exercised takes f l om thc tcxqtator, 
and nhere the lands are hcld by the donee under the DO\\ cr a n d  nnothcr 
in common, a partition thereof of the fee simple title may not be had 
hetneen them, and this cannot be remedied by having the heirs a t  law 
made parties, as the exerciqr of the al~pointment by the life tenant \\ill 
depiirc them of their inheritance thereof. 

APPEAL by plaintiffs from Bond, J., at  Kovember 'Term, 1023, of 
HALIFAX. 

The proceeding xms brought 7 May, 1023, for  the partition of certain 
lots situated in tlie t o ~ m  of Scotlai~d Necli, of ~vhicli the plaintiff 'IT'. T. 
Whi te  and the defendant Dudley ,I.  whit^ lverr t~r rants  in conlinon. 
On 26 October, 1023, TV. T. White died leaving the fo l lo l~ing nil1 nhich  
was probated 8 November, 1923 : 

"Item 1. I give and dm ise to m y  beloved vife,  Lizzix P. White, for 
the term of her natural  lifc, a11 of my  rcal estate, which I shall olrn 
a t  tlie time of n ~ g  tlcatli, n i t h  full povcr m ~ d  authority, by l i c ~  last 
nil1 and  testament, to dispose of the same in  any maliner nhich  she 
may deem right, and to such person or persons as she shall by snid nil1 
appoint, in fee simple. 

"Item 2. I give and bequeath to my  snid wife all of nix personal 
property of eTery kind and description, with the full  power and 
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authority to use the same for her support, during her life, either wholly 
or i n  par t  and with the further right to dispose of the same, or such 
part  thereof as  she shall not have used, by her last mill and testament, 
in any manner which she shall desire or think right. 

"Item 3. I name and appoint my  said wife, Lizzie P. White, as 
sole executrix of this m y  last will and testament." 

On  17 December, 1923, Lizzie P. Whi te  was made a party plaintiff 
and an  order was entered by the clerk directing a sale of the lots by 
commissioners. On  19 January ,  1924, the lots were sold and Dudley 
A. White became the last and highest bidder a t  the price of $6,550. 
The  commissioners filed their report 31  January ,  and before confirma- 
tion thereof Alfred L. White, S. R .  White, Eugene White, Robert White 
appearing by his guardian Bertha B. Swindell, Alice Witherington and 
Walter M. Witherington, her husband, heirs a t  law of W. T. White, 
were made parties plaintiff. T h e  report was confirmed on 31 Xarch,  
1924, and the commissioners were directed to execute a deed to Dudley 
A. White upon payment of the purchase money; but she refused to 
accept the deed and pay the purchase price on the ground that  the 
commissioners could not convey a good and indefeasible title. From 
the clerk's order the defendant Dudley A. V h i t e  appealed, and Bond, J., 
being of opinion that  the commissioners could not convey a good antl 
indefeasible title, adjudged that  the purchaser be not required to pay 
the purchase price, and from this judgment the plaintiffs appealed. 

S t u a r t  S m i t h  for plainfilrfs. 
Allsbroolc Le. P h i l i p  for defendants  

, ~ D A \ I S ,  J. The right of action s u r ~ i v e d  (C. S., sees. 162, 163, 461) 
and after the death of V. T. TT'liitc (26 October, 1923) his heirs a t  law 
and his nife,  Lizzie P. White, the beneficiary under his mill, were 
made parties plaintiff. The  nil1 was probated S Koremher antl the 
order of sale n a s  made 1 7  December, 1023. ,Is the cornniis~ioners 
could sell and conx cy only such title as the parties on-lied it is necessary 
to detcrniinc whether the substituted plaintiffs or any of then1 had 
an undivided half-interest in fee; that  the defendant Dudley ,I. 'llTliite 
had such interest i s  admitted. 

The  devise of an estate generally, with the power of disposing of it, 
carries the fee; but if an estate is deviscd for life the delisee t a l w  
only a life estate, though a power to appoint the fee by deed or xi11 bc 
annexed, unless there be a manifest intent of tlic tcstator nllicll noultl 
be defeated by adhering to the particular intent. Ilass v. Bur, 75 S. C., 
274; Patr ick  G. ~ l l o r e h e a d ,  85 N .  C., 62;  Long v. IT'aldraven, 113 N .  C. ,  
337; Chewning  v. Jlason,  158 n'. C., 5 7 8 ;  Cr'rifiin z.. Comnzander, 163 
S.  C., 230; Darden  v. - I la t t l~cws ,  173 N. C., 186. I n  S o ~ f l t c t  1.. I l a w  
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kins, 9 3  N. C., 393, the  Cour t  sa id :  ' (The  donee is  t h e  mere  instrument  
by which t h e  estate is passed f r o m  t h e  donor to t h e  appointee, and  
when t h e  appointment  is  made  t h e  appointee a t  once takes t h e  estate 
f r o m  t h e  donor as  if i t  had  been conveyed directly to  him." 

I t  will  be seen f r o m  t h e  appl icat ion of these principles t h a t  under  
tho first i tem of t h e  will Lizzie P. W h i t e  acquired only a l i fe  estate, 
with power to  dispose of t h e  fee  by  her  last mill and  testament. T h e  
defect of t i t le  is  not cured by making  t h e  testator's heirs  a t  l a w  part ies  
to  t h e  action f o r  t h e  reason t h a t  they m a y  not be  t h e  ul t imate donees 
under  t h e  power. 

T h e  judgment  is  
Affirmed. 

E. F. YOUNG, J. R. YOUNG ASD ISABELLE Y. TVILLIANS, HEIRS AT Law 
OF A. F. YOUNG v. ATLASTIC COAST LISE RdIL1:OAL) COMPANY 
A K D  IVAIITICR D. HISES,  FEDERAL ADMIXISTRATOR O F  R~ILROADS. 

(Filed 4 March, 1925.) 

1. Limitation of  Actions-Nonsuit-Statute+Yleading:s-Question of 
Law-Par01 Evidence. 

\\'here upon plaintiff's voluntary nonsuit in an action he may bring the 
same aqain nithin one >ear  under the provisions of our statute (C. S., 
413), tlie qurstion of vhetlier the second action is in conteml~lntioii of 
the statute is a question of law for the court upon the construction of tlie 
com1)lnints in both actions; and nhere no complaint has been filed in 
tlie first action (C. S., X G ) ,  testimony of tlie plaintiff as  to the cause of 
action intendcd to have becn alleged therein is properlv esclucled. 

I n  an action against a railroad company by a remainderman to recover 
laiitls corered by dower, the statute of limitations beg ns to run a t  the 
drat11 of tlie nidow, when the cause of action arose, and the rereisionary 
or remainder intelest as  against a railroad is barred within the five-year 
period therefrom under tlie st?-tnte. 

3. Snnie-Constitutional Lam. 
C'. S., 440 (1) requiring that no suit, action or proceeding be brought 

ncuinct a railroad c o n i l ~ ~ n y  for damage:; or compenwtioli for lands, 
etc , u~ilcss within fire jenls after the land has becn entered, has now 
r io  c.rccption. Public Lnvs  of 1803, ch. 152, see. 2 :  the esce~t ion  having 
bem rt,pcnled. 

;IITI:.IL by plnintiff f r o m  Carnlrill ,  J., S ~ p t e m b e r  Term,  1924, of 
IIARS ETT. 

l ' h e  l and  in co11tro1-?ray or ig i i~a l ly  belonged to J. C. S n r l ~ s ,  who died 
sonictime prior  to t h e  year  1S34, and  wns i~icludetl in  tlic don-er allot- 
nic:rit to his  ~ d o w ,  M a y  E. Surlcs, who ill t h e  >-ear 19i.6, c o n v c ~ e d  her  
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interest to the Wilmington & Weldon Railroad Company. Said land 
is now owned by the Atlantic Coast Line Railroad Company, defendant. 
The  Wilmington & Weldon Railroad Company consolidated with defend- 
ant and it took over the land. T h e  fee-simple title to the land in  con- 
troversy, subject to the dower right of Mary E. Surles, mas conveyed 
by Daniel Stewart, commissioner, to 13. A. Hodges, the same land was 
conveyed by J. R. Pope, sheriff, to the plaintiff, E. F. Young, by deed 
1 Norember, 1897, and in  tu rn  the same was eonleyed to Alma F. 
Young, by deed dated 16 February, 1906, from R .  L. Godwin, J, &I. 
Hodges and J. D. Barnes, trustees in bankruptcy of E. F. Young. The  
present plaintiffs, J. R. Young and Isabelle Y. Williams, a re  the heirs 
a t   la^ of ,Uma F. Young and E. F. Young, her husband. The  Wil- 
inington & Weldon Railroad Company was incorporated prior to 1868. 

The  defendant railroad, about the year 1886, appropriated the strip 
of land in  controversy and has continually used the same since tha t  
time. T h e  life tenant, Mary E. Surles, died 10 March, 1909, and this 
first action by Alma F. Young and E. F. Young was brought 26 
October, 1909, by summons being issued and duly served. The  action 
was nonsuited a t  the February Term, 1918, within the year 'allowed by 
law after the nonsuit, this second action was brought, a summons issued 
and duly served, and complaint filed in the latter suit on 3 February, 
1919. N o  complaint was filed in the first suit. 

Other necessary facts and the exceptions and assignments of error 
mill be considered in  the  opinion. 

J a m e s  Bes t  a n d  G o d w i n  d W i l l i a m s  for p l a i n t i f .  
Clifi-'ortl (e. T o l c m e n d  a n d  Charles  G. Rose  for defendant .  

CLARKSON, J. Plaintiffs', appellants', exceptions and assignments of 
error are as f o l l o ~ s :  

"1. The  witness, E. F. 'Young, was asked the following question: 
"Q. State, Mr. Young, TI-hether or not the causes of action in  the 

first and in the second are  identical or  different? 
"The defendant objected, sustained, and the plaintiffs excepted, this 

being plaintiffs7 first exception. The  witness would have answered that  
the causes of action lvere the  same. 

"2 .  T h e  court erred in sustaining the motion of the defendant to 
nonsuit the plaintiffs a t  the close of all of the  eridence of the plaintiff, 
and in signing the judgment of record, to which the plaintiffs duly 
objected, escepted and appealed thercf~oni." 

Mary E. Surles, the widow of J. C. Surles, o~vned a life estate 
(doner)  in the land in coiitrorersy-it was allottrd to hcr about 1586. 
Thc railroad n a s  put through the land in 1853, and thc ,Itlantic 
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Coast Line Railroad Company, defendant, took possession in 1886. 
Mary E. Surles sold her interest to the Wilniington & TVeldon Railroad 
Company, about the year 1886, and defendant, Atlantic Coast Line Rail- 
road Company, now owns her said interest. T h e  possession of said land 
has been in defendant, Atlantic Coast Line Railroad Company and its 
predecessor since 1883. Double tracks, side tracks, etc., were con- 
structed on the land and the land used by defendant railroad in  i ts  
ordinary business as a common carrier. Mary E. Surlee died 10 March, 
1909. Alma F. Young and E. F. Young, her husband, brought suit 
against the Atlantic Coast Line Railroad Company on 26 October, 
1909. Summons was duly issued and served on defendant 28 October, 
1909. N o  complaint or pleadings of any kind were ever filed in this  
action and the same was lionsuited a t  February Term, 3918, of Harnet t  
County. After the nonsuit, E. F. Young and Alma F. Young had sum- 
mons issued against defendant 30 January ,  1919, and duly served on 
defendant within the year after nonsuit. Complaint was duly filed in 
the last action for the land in controversy and damages on 3 February, 
1919. Sin$e the commencement of this last action, Alma F. Young has 
died. H e r  children, J. R .  Young and 1sabelle Y.  Williams, her only 
heirs a t  law, have been made parties plaintiff. 

The  first question presented on the record for oa r  decision i s  the 
competency of the testimony of E. F. Young. H e  was offered as a mit- 
ness to show by parol that  the cause of action commenced by Al.Aa F. 
Young, his wife, he being a party plaintiff to same, in which summons 
was issued 26 October, 1909, and no complaint or pleadings were filed, 
was identical with the action started 30 January ,  1019, in which com- 
plaint was duly filed for the land in controversy and damages. T h e  
second suit, in which the complaint is filed, is now by E. F. Young 
who is a tenant by the curtesy in the lands of his wife .Ilma F. Young, 
and his children by Alma F. Young owning the remainder. This  suit is  
to recover his wife's land and damages. TVhm the suit was first brought, 
she had the right of action. C. S., 454, ser. 1: "When the action con- 
cerns her separate property, she may sue alone." Can lie now by parol 
testify as to what his wife's suit, regularly started by summons being 
issued and no complaint filed, was about over defendant's objection? 
Our civil procedure is broad and liberal, but we must have orderly 
procedure, and Tve cannot hold parol testimony is competent under the 
facts and circun~stances in this case. 

2 5  Cyc. of Law and Procedure, p. 1315-16, is as follovs: 
"Kature or form of action. I n  order that  the second action may be 

deemed a continuation of the first, the cause of action must be the 
same in both cases. This does not mean that  the sccond suit be a 
literal copy of the first, or that  the same form of action should be 
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adopted. d new action of any kind is permitted, haring for result 
the same relief as was sought in the original action. The court will not 
presume that the first suit was for the same cause of action as the 
fiecond; but plaintiff must establish the identity of the causes of action 
in the two suits, by the record, and it cannot be shown by evidence 
aliunde." 

C. S., 415, is as follows: "If all action is commenced within the time 
prescribed therefor, and the plaintiff is nonsuited, or a judgment therein 
reversed on appeal, or is arrested, the plaintiff or, if he dies and the 
cause of action survives, his heir or representative may commence a new 
action within one year after such nonsuit, reversal, or arrest of judg- 
ment, if the costs in the original action have been paid by the plaintiff 
before the commencement of the new suit, unless the original suit mas 
brought in, forma pauperis." 

I t  was held in  Gibbs v. Crane Elevator Co., 180 Ill., p. 191, under 
statute similar to C. S., 415, supra, headnote 4, as follows: 

"Where, after the usual prcecipe the summons in an action of case, 
the plaintiff is nonsuited for failure to file a declaration, the court can- 
not presume that a second suit brought thereafter for a personal injury 
was based upon the same cause of action as the first suit; nor is the 
fact capable of parol proof under such circumstances." The reason of 
the Court (supra, p. 194-5) was as f o l l o ~ s :  ('When the plaintiff avers 
that the cause of action in the first suit is the same as that declared 
upon in the present action and clainls the right to prove it by parol 
testimony, he tenders no issue of fact capable of being proved on his 
part and disprored on the part of the defendants. Manifestly, his proof 
~ o u l d  be, in effect, that when he brought his first suit he intended it for 
the purpose of recol-wing damages for the same injuries averred in  his 
present declaration. But that proof ~ ~ o u l d  be of nothing more than an 
intention on his part,-that is, that which rested in his own mind and 
knov-11 to no one else. Upon his prlecipe and summons in the first 
cause he might hare filed adeclaration for any one of the many causes 
of action proper to be brought in case." 

I n  this jurisdiction, the cornplnint must contain (C. S., 506) : 
"1. The title of the cause, specifying the name of the court in which 

the action is brought, the m m e  of the county in x~hich the trial is 
required to be had, and the names of the parties to the action, plaintiff 
and defendant. 

''2. A plain and concise statement of the facts constituting a cause of 
action, 1r;ithout unnecessary repetition; and each materid allegation 
must be distinctly numbered." 

The complaint in the first action must necessarily be in witing- 
none n7as filed. I t  is accepted law that the interpretation and construc- 
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tion placed upon pleadings is a matter of law for the courts. There 
is no complaint filed in the first case for the court to compare with the 
complaint in the second case to determine by inspection that they were 
identical causes of action. This cannot be presumed. 

I n  At lanta  K. & N. R y .  Co. v. Wilson,  119 Ga., p. 784, Lamar,  J., 
says: "Where, to prevent the bar of the statute of limitations, the 
plaintiff relies on the privilege of renewal within six months, conferred 
by the Civil Code, sec. 3786, a copy of the record in the first suit should 
be attached, so that the court may determine, as a matter of law, 
whether the two suits were for the same cause of action and between 
the same parties. The court should have before i t  the petition rather 
than the conclusions of the pleader thereon, for the further reason 
that it should be in position to determine whether the first suit was 
itself brought within the statute, and in  a court having jurisdiction 
of the subject-matter. But here there was no special demurrer for failure 
to attach such exhibit. Enough appears to permit the determination of 
the question as to whether the present suit was saved by the renewal 
statute. Compare Gibbs v. Crane, 180 Ill., 191." I t  is not necessary 
to cite further authorities from other jurisdictions. The matter is settled 
in this State by a long line of decisions. B r y a n  v. iVulloy, 90 K. C., 
p. 508; Tomlinson v. Bennett ,  145 N .  C., p. 279; Gauldin v. Madison, 
179 N. C., p. 461. 

I f  Alma F. Young had a cause of action, it accrued on the death 
of Mary E .  Surles, which took place 10 March, 1909, she being entitled 
to the remainder after the life estate which had be2n acquired by 
defendant. The defendant pleads the statute of limitations, C. S., 
440 ( I ) ,  which is as follows: 

"No suit, action or proceeding shall be brought or maintained against 
a railroad company owning or operating a railroad :or damages or 
compensation for right of way or use and occupancy clf any lands by 
the company for use of its railroad unless the action clr proceeding is 
commenced within five years after the lands have been entered upon for 
the purpose of constructing the road, or within two years after it is in 
o ~ ~ r a t i o n . "  Revisal of 1905 of N. C., see. 392 (1) ; Abe-nathy v. R. R., 
159 N. C., p. 340. 

Plaintiffs contend that "the defendant pleaded the five-year statute; 
of limitations, thereby casting the burden upon the plaintiffs to come 
within tlie requirements of C. S., 440. This stature was enacted 
in 1893, and it excepts actions against railroads chartered prior to the 
year 1865. I t  is admitted in the pleadings that the conveyance of 
Xnry E. Surles  as made to the Wilnlington & Weldon Railroad Com- 
pany, and that this company was chartered prior to the year 1868, and 
that the defendant in this action succeeded to all the rights and prop- 
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erties of said Wilmington & Weldon Railroad Company. This being 
true, the five-year statute of limitations does not apply to this case." 

I t  will be noted that in  the Revisal of 1905, the meaning is the same 
as C. S., 440 (1). There i s  no exception. Public Laws 1893, ch. 152, 
see. 2, i s  a s  follows: 

"That this act shall not apply or be deemed to apply to any action 
or proceeding pending a t  the time of the  passage of this act, nor shall 
the provisions of this act apply to railroads chartered prior to January  
first, eighteen hundred and sixty-eight." 

This section was held constitutional in  ,Yarron v.  R. R., 122 N. C., 
856. This  section and exception was omitted from the Revisal and Con- 
solidated Statutes. 

The  cause of action accrued on the death of Mary E. Surles, 10 
March, 1909. Pritchard v. TT'illiams, 175 N. C., 319. At  that  time the 
statute pleaded by defendant was in full force and effect with no excep- 
tion. 

The par01 evidence of E. F. Young is incompetent to show what 
Alma F. Young, now dead, intended to sue the defendant, Atlantic 
Coast Line Railroad Company, for-what her intentions were-she 
should have filed her complaint defining her cause of action. The 
court, by inspection of the record, could then determine n-hether the 
two were identical. This  being our view of the lam, the only action 
is the one brought 30 January,  1910, and now prosecuted by E. F. 
Young and the children of Alma F. Young. cpon the allegations 
in the complaint i n  this action, the right of action accrued on the dcath 
of Mary E. Surles, 10 Xarch,  1909. This cause of action has long since 
been barred by the fire-year statute of limitations, supra, which was duly 
pleaded by defendant. 

I n  the judgment of the court below, we think there was 
No  error. 

J.  0. PROCTOR ATD \V. E. PROCTOR, TRADIXQ as J. 0. PROCTOR $ BRO., 
v. T H E  CAROLINA F E K T X I Z E R  AND PHOSPHATE COMPANY, T H E  
BASK O F  GRIRIESLMSD, THE BANI< O F  ROSE HILL,  AND JESSE 
PUSSELL. 

(Filed 4 Itlarch, 1923.) 

1. Bills and Notes--Negotiable Instruments - Fraud - Holder in Due 
Course--Notic-Banks and Banking-Certificates-Deposits. 

When one has acquired a note tainted with fraud between the original 
parties, with notice of the fraud, he is not an innocent holder for value, 
under the provisions of the statute; and when a bank has issued to him 
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a certificate of deposit upon acquiring the note in good faith, for value, 
for the amount thereof, without notice and before maturity, the original 
fraud invalidates the certificate of deposit as to such holder, and can con- 
fer no superior right upon him than that existing under the note itself. 

2. Sam-Evidence-Burden of Proof. 
Then the evidence and verdict thereon establishes the fact that a 

negotiable instrument had been acquired hy a holder vi th notice of the 
fraud between the original parties, the burden of proof is on him, claim- 
ihg to be an innocent holder in due course, to establish that fact. 

3. Appeal and Error-Content,ions-Objections and Exceptions-Instruc- 
tions-Prejudice. 

A statement by the trial judge of the contention of the parties, if incor- 
rect, should be escepted to a t  the time, in order to be awilable on appeal ; 
and when it relates to contentions as to the law upon the evidence, it will 
not be held for reversible error, in the absence of an erroneous instruc- 
tion to that effect. 

APPEAL by Jesse Fussell from Barnhill,  J . ,  and a jury, a t  J anua ry  
Term, 1925, of PITT. 

F. G. James  CE Son for  plaint(ffs. 
Steven$, Beasley CE Stevens and Ju l iu s  Brozcn for  defendant Jesse 

Fussell. 

CLARICSOX, J. This  case was before this Court on appeal by Jesse 
Fussell from a continuance of restraining order to the hearing, heard 
by Lyon, J., a t  Beaufort, 17 August, 1921, and is :-eported in  183 
N. C., p. 153. This Court, Clark, C. J . ,  writing the unanimous opin- 
ion, affirmed the judgment of the court below. T h e  facts a re  fully set 
forth in  that  opinion and will not be repeated. 

On the tr ial  in the court below, the issues submitted to the jury, and 
their answers thereto, ~i-ere as follows: 

"1. TCTas the execution of the note for $10,000 prccured from the 
plaintiff by false and fraudulent misreprwentation ol' the defendant 
Phosphate Company, as alleged in  the complaint? S n s v e r  : 'Yes.' 

"2. I f  so, did the Bank of Grimesland purchase said note for value, 
before maturi ty and without notice of any defect or infirmity therein? 
A n s w r  : 'Yes.' 

"3. Was  the certificate of deposit in controversy given for, and in 
exchange of, said note and as the proceeds thereof? Answer : 'Yes.' 

"4. Did the defendant Jesse Fussell take said certificate for value, 
before maturity, and without notice of any defect or infirmity therein? 
Answer : 'No.' " 

We think the issues submitted to tho jury were the pr2per ones raised 
by the pleadings and in accordance with the law, as rjet forth in the 
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PROCTOR c. FERTILIZER Co. 

decision in this case when here on appeal from the continuance of the 
restraining order to the hearing. 

The  finding of the jury on the first issue established the  fact tha t  
the $10,000 note TTas procured by fraud from the plaintiffs and the 
finding of the jury on the third issue established the fact that  the certifi- 
cate of deposit purchased by Jesse Fussell was tainted and polluted with 
the same fraud. When the defendant, Phosphate Company, started 
out to negotiate the certificate of deposit, i t  had a paper tainted and 
polluted with fraud. Water cannot rise above its source. The  certificate 
of deposit, the exchange for the fraudulent note (less discount) when 
it reached Jesse Fussell, was polluted with fraud. The  burden Tvas then 
on Jesse Fussell, as T i m  said in Bank v. Felton, 188 N .  C., p. 386, "to 
show by the greater weight of the evidence that  i t  acquired the 
notes before maturity, bona fide, for value, without notice of any 
infirmity in  the notes or defect in the title (fraud or illegality) of the 
party negotiating them. Such notice on the par t  of plaintiff means 
either actual knowledge of the infirmity or defect, or knowledge of such 
facts that  its action in taking the notes amounted to  bad faith. Ilolie- 
m a n  7). Trust Co., 185 N. C., p. 40." Pierce v. Carlton, 184 N. C., 
p. 17.5; Bank c. Sherron, 186 N. C., 297; Rank v. Wester, 188 N .  C., 
374; Grace v. Strickla~zd,  188 K. C., 360. 

The  court below on this aspect of the case, charged the jury:  "The 
court charges vou if you sllall a n s r e r  the first issue 'Yes,' and the third 
issue 'Yes,' thereby finding that  the note described in this suit n a s  
obtained by fraud,  and that  the certificate of deposit for $9,800.00 issued 
by the Bank of Grimesland n a s  received by the defendant Fertilizer & 
Phosphate Company in exchange for and as the proceeds of said note, 
thcn the court charge? you that  the fraud by which said note was 
obtained would attach to the certificate of deposit, that  is, said c~r t i f ica te  
~voulcl be tainted n i t h  fraud, and that  places the burden upon him who 
claims to own the said certificate of establishing such facts as  sho~vn by 
the greater weight of the evidence that  he  received the same in good fai th 
and for value before maturity, that  is, that  he ln~rchased. thc same 
for value, before maturity, ~ ~ i t l l o u t  lmonledge of frawl, i~ifirnlity 
or defect in the title of the l~oltlcr and vithout l i non ldge  of w c h  
facts as would make the taking of such certificate had fai th on his 
part.'' 

The  court below clearly and accurately charged the law. This escep- 
tion and assigiimeilt of error cannot be suqtainecl. 

I n  Nfg. C'o. v. Summers, 143 K. C., 102, IIoLe, J., clearly established 
the law in this jur id ic t ion:  

"TIThen a man's property has been obtained from him by actionable 
fraud or corili, the omler can follow and recorer it from the wrong- 
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doer as  long as he  can identify or trace i t ;  and the right attaches, not 
only to the wrongdoer himself, but to any one to whom the property has 
been transferred otherwise than in good fai th and for valuable consider- 
at ion;  and this applies not only to specific property, but to money and 
choses in  action. 

"Where the evidence and verdict established tha t  the t~ tle of the party 
who negotiated the check to defendant was defective, the  burden under 
Rev., 2208 (C. S., 3040), was on the defendant claiming to be a 
purchaser i n  good fa i th  for value and without notice, to make this claim 
good by the greater x-eight of the eridence; and the court erred in  
charging that  the burden was upon the plaintiff to prove that  the  
defendant was not a holder i11 due course." 

The Summers case was cited and approvtd in  this cose when i t  was 
here before, supra, 183 N. C., p. 157. 

T h e  defendant contends that  the follo~villg is error 1110th exception 
and assignment of error)  : 

"Plaintiffs contend that  the defendant Jesse Fussell. c3ame into court 
and made his statements about the circumstances and the conditions 
under which lie acquired the certificate of deposit, and contend that  
D. C. Fussell, the officer of the Carolina Fertilizer & Phosphate Com- 
pany was in court and that  he  could h a r e  corroborated h& statement 
by this witness, if i t  had been true, and that  h e  has faded to do that ,  
and contends you ought to take tlifit fact or circumstaiice into considera- 
tion in determining what weight, if any, you shall give t2 the testimony 
of Jesse Fussell, and that  you ought not to give his  testimony any 
weight i n  respect to it. On the other hand the defendant contends tha t  
i t  n-as as much for these plaintiffs to do as for him, that  if he had 
not been telling the t ru th  about the transaction i t  was their duty to 
tender D. C. Fussell. Each par ty  makes his respective contention about 
this circumstance. You will understand tha t  I am merely stating to you 
the contentions. I am not stating it as a fact, or as law, but it is a 
contention of the defendant, i t  was as much the duty  of the plaintiff 
as much as it 11-as his to offer D. C. Fussell for your consideration. You 
will consider the relationship of D. C. Fussell to the Carolina Fertilizer 
c! Phosphate Company, qnd any other fact or circumstance that  might 
arisc from this evidence of t h r  defendant, which contentions you will 
give weight to and determine what ~veight, if any, you will give to the 
testimony of Jesse Fussell i n  passing upon the  respect ve contentions 
as bearing upon the 4th issue." 

"If the recitals of the court were incorrect as to the facts of the 
case, i t  was the duty of the defendant to call the court's attention to it, 
so that  the correction could be made then and there. I f  this was not 
done a t  the time, the defendant cannot complain and wait and except 
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when the case is made u p  on appeal." S. v. Barnhill, 186 K. C., p. 450, 
and cases cited. S. v. Ashburn, 187 N .  C., p. 723. 

I n  S. v. Galloumj, 188 K. C., 417, i t  is said:  "Moreorer, these instruc- 
tions were the  mere recital of contentions and embodied no erroneous 
statement of law. S. v. Ashbum, 187 N.  C., 717, 792; S. v. Reagan, 
185 N. C., 710; S. v. Johnson, 172 N.  C., 920." 

W e  see nothing prejudicial i n  the contentions as given by the court 
below and i n  the tenth exception and assignment of error. 

We have examined carefully the prayers for instructions and assign- 
ments of error made by Jesse Fussell. T h e  jury has found the issues 
against him. 

I n  law, we can find 
N o  error. 

STATE EX EEL. R. H. LEE ET AL. T. E. E. i\lARTIN ASD XElV 
AMSTERDAhf CASUALTY CO. 

(Filed 4 March, 1925.) 

Appeal and Error - Opinion of Supreme Court - Modification-Plead- 
ings-Amendments-Principal and Surety. 

When a case has been remanded by the Supreme Court modifying a 
former opinion to ascertain certain defalcations on official bonds separat- 
ing the liability under each bond therefor: Held error for the trial judge 
to exclude from the case on the second trial the consideration as to 
other defalcations; and to this end he may allow amendments to the 
pleadings, and such action is not excluded by the former judgment. 

APPEAL by relators from Xidyette, J., at  Fal l  Term, 1924, of PARILICO. 

2. V.  Rawb for &intiff. 
F .  C.  Brinson and Ward & Ward for Tew Amsterdam Casualty Co. 

STACY, J. This  case was before us a t  the Fal l  Term, 1923, reported 
in  186 N. C., 127, and again on rehearing a t  the Spr ing  Term, 1924, 
reported in 188 K. C., 119. I n  the opinion filed on the rehearing, 
modifying the original opinion, i t  was said:  

"There were defalcations or misappropriations on the part  of the 
defendant Martin during his first term of office and after the execution 
of the $5,000 bond now in  question; and in  addition, there were quite a 
number of defalcations or misappropriations during his second term of 
office, but there is no finding on the  record as to the exact amount of 
these defalcations or misappropriations during each term when con- 
sidered separately." . . . "Thus i t  will be necessary to remand the 
case in order that  the defalcations or misappropriations may be separ- 
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ated, and those occurring during the latter part of Martin's first term 
charged against one liability of $5,000, and those occurring during the 
period of his incumbency in the second term charged against another 
liability of $5,000." 

('Our original opinion mill be modified to the extent above indicated; 
the cause will be remanded, to the end that it may be heard and 
determined according to the usual course and practice of the court, 
not inconsistent with the principles announced in this opinion." 

Under a proper interpretation of the above excerpts from our last 
opinion, we think his Honor mas in error in holding '(that the recent 
opinion rendered by the Supreme Court in this action is a bar to plain- 
tiff, relators' rights to show the dates of the defalcations of the various 
funds, other than as set out in  the record in the case as tried before 
the Supreme Court." 

The following provision was inserted in the original order, consoli- 
dating all of the cases for trial:  

('It is also ordered that such judgment as shall be framed on the 
two verdicts already rendered in these causes shall be so framed that 
any recovery had on them shall be held in the control of the court in 
this action until after the 1st day of February, 1923, and until the 
further order of this Court, so that the court may make proper orders 
touching the limitations of the judgment as against the defendant, 
New Amsterdam Casualty Company to such part of the liability as this 
Court may order." 

The appealing relators h a ~ e  never had an opportunity to present their 
claims under a clear and proper understanding of the legal rights of 
the parties. I t  was intended, by our last opinion, that they should have 
such opportunity and right. This should be accorded even to the extent 
of allowing amendments to the pleadings, if necessary. 

Let the cause be remanded for trial in  accordance with the principles 
heretofore announced. 

Error. 
-- 

STATE 'i-. ALVIN DOVE. 

(Filed 4 i\larch, 1925.) 

Verdict-Jurors-Impeachment of Verdict. 
After the rendition of the verdict, the verdict may not be impeached 

by the testimony of one of the jurors. 

APPEAL by defendant from ~ U i d y e t t e ,  J., at September Term, 1924, of 
CRAVES. 
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Attorney-General Brummitt and Assistant Attorney-General Nash 
for the State. 

George T .  Willis, D. H .  Willis and Henry A .  Tolson for defendant. 

PER C u ~ ~ a n r .  The  defendant was indicted for transporting intox- 
icating liquor in  riolation of law. T h e  verdict was returned in the 
afternoon and rvhen the court reconr-end the next morning the defend- 
ant  sought to impeach the verdict by a statement of one of the jurors 
x h o  was contradicted by all the others. I n  S. v. Best, 111 K. C., 635, 
the Court said:  ' T e  find ourselves coileluded by the authority of an 
established and long-settled rule based upon the wisest reasons of public 
policy, that  a juror should not be permitted to impeach his  own conduct 
in the rendition of a verdict." Sf. v. Hall, 181 N. C., 527;  S. v. Britfain,  
89 K. C., 482. 

The  motion to dismiss was properly refused. 
W e  find 
so error. 

J. E .  DIXON,  ADMR. OF TIIE ESTATE OF ROBT. C .  D I X O N  v. iY0RFOI.K 
SOUTHERN RAILROAD CO. 

(Filed 4 March, 1925.) 

Removal of Causes-Federal Courtorder  to Remove-Waiver. 
Under the facts of this case: Held no error in the ruling of the Superior 

Court judge that defcndnnt had not i~a i r ed  his right to the removal of 
the cause from the State to the Federal Court under a former order 
by offering copies of the papers in the case to the clerk of the State court 
to bc used as a palt of the record to he trancmittcd. 

APPEAL from Barnhill, J., at J anua ry  Term, 192.3, of PITT. 

Julius Brozcn and TVard d Grimes for plaintif. 
F.  Cr. James d Son for defendant. 

PFR CURIAII. The  folloning findings of fact and order mere made by 
the court below : 

"This cause of action coming on to be heard before his Honor, 31. V. 
Barnhill, judge presiding a t  the Janua ry  Term, 1925, of P i t t  County 
Superior Court, upon the appeal of plaintiff from the order made by 
J.  F. IIarrington, clerk Superior Court of P i t t  County, overruling 
plaintiff's motion to set aride and vacate the order of removal made by 
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LIVESTOCK Co. v. ATKISSON. 

said clerk on 8 November, 1924, and being heard, the court finds the 
following facts: The court adopts the findings of the clerk and the 
following facts in addition thereto; from evidence of E. F'. Tucker, D. C. 

"That attorney for defendant carried answer to the deputy clerk 
and left it with him to be filed in order that all origind papers could 
be sent up to the Federal Court and save the neces5,ity of making 
certified copies thereof, stating at the time and calling to the attention 
of the deputy clerk that an order of removal had already been signed 
by the clerk. 

"Upon said finding the court is of the opinion and so finds that the 
defendant by its action did not maire its right to removal nor make 
such general appearance in the cause as would estop it from insisting 
thereon. 

"It is therefore ordered and adjudged by the court that the order of 
said clerk be and the same is affirmed and that this cause be and it is 
hereby removed to the District Court of the United States for the 
Eastern District of North Carolina, sitting at Washingion, N. C., and 
the clerk of the Superior Court of Pi t t  C'ounty, Nor-h Carolina, is 
hereby directed to make up the record of this cause try transmitting 
all the original papers on file in said cause to the said District Court of 
the United States for the Eastern District of North Carolina." 

The plaintiff duly excepted to the findings of fact and order abore 
set forth, assigned error and appealed to the Supreme Court. After 
hearing the argument and examining the record, we can find 

No error. 

SNOW HILL LIVESTOCK CO. v. ELIJAH ATKINSON ET AL. 

(Filed 4 March, 1925.) 

Judmlents-Irregularities-Appeal and Error-Statutes--Laches. 
Kegligence before judgment of a defendant in failing: to appear and 

defend in an action prosecuted to judgment by default for the want of 
an answer will defeat his right to have the judgment set aside for 
escusable neglect under our statute C. S., 600, but will not affect his 
right to have an erroneous judgment corrected on appeal or an irregular 
judgment vacated, in the absence of laches, on moti'x~, after notice 
thereof and upon his showing that his rights have thereby been prejudiced. 

APPEAL by plaintiff from Barnhill, J., at December 'Term, 1924, of 
JOHXSTOX. 
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Civil action tried at April Term, 1923, upon the following issues: 
"1. I s  the plaintiff the owner and entitled to the possession of the 

mules described in the affidavits? Snswer : 'Yes.' 
"2. What was the value of the mules at the time of the seizure? 

Answer : '$600.00.' 
"3. I n  what amount is  the defendant indebted to the plaintiff? 

Answer : '$75.00 and interest.' " 
Judgment against the plaintiff and in  favor of the defendant in the 

sum of $525.00 and costs. 
Motion by plaintiff at  September Term, 1923, heard finally at  

December Term, 1924, to set aside and vacate judgment. Motion over- 
ruled; plaintiff excepts and appeals. 

Langston, Allen & Taylor for plaintiff 
Ed. 8. Abell for defendant. 

STACY, J. This is an appeal from a refusal to set aside and vacate 
an alleged irregular judgment. Suit was instituted on 24 Narch, 1921, 
to recover on several promissory notes, aggregating $700.00, due the 
plaintiff by defendants, and to foreclose a chattel mortgage given as 
security therefor, the mortgaged property being taken under an ancil- 
lary writ of claim and delivery at  the time of the issuance of summons. 
No pleadings were ever filed in the case, either complaint or answer, 
and the plaintiff was not present and did not know of the trial of the 
cause until sometime after the adjournme~it of the April Term, 1923. 

The plaintiff has its principal place of business in Wayne County, 
and the defendants reside in Johnston County. Epon the verdict, the 
court adjudged that the plaintiff had converted the mortgaged property 
to its own use and signed judgment against the plaintiff for the 
difference between $600.00, the value of the property, and $75.00, the 
amount due plaintiff by defendants, as found by the jury, and taxed 
the plaintiff with the costs. The judgment was not in the alternative, 
as is customary in  claim and delivery proceedings. Hall v. Tillman, 
110 N. C., 220. 

I t  could hardly be maintained that this is not an irregular judgment, 
as i t  was entered contrary to the usual course and practice of the court. 
Becton v. Dunn, 137 N. C., 559; Gough v. Bell, 180 N. C., 268. 
Apparently it is based on neither allegation nor sufficient finding by 
the jury, and the plaintiff is taxed with the costs, which would seem 
to make it also an erroneous one, though an erroneous judgment should 
be corrected by appeal. Duffer v. Bmnson, 188 N .  C., p. 791. 

Upon the plaintiff's showing of reasonable diligence and a meritorious 
defense, as found by his Honor below, we think the motion to set aside 
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and vacate the judgment should have been allowed and the cause 
restored to the docket for trial on its merits. Duffer v. ,!?runson, supra, 
and cases cited. Negligence before judgment will defeat a party's right 
to have a judgment, regularly entered, set aside or vacated on the 
grounds of mistake, inadvertence, surprise, or excusabll: neglect under 
C. S., 600, but such negligence need not bar the right of the complaining 
party to have an erroneous judgment corrected by appeal, or an irregular 
judgment vacated on motion where he moves with proper diligence, 
after notice of such judgment, and is able to show that his rights have 
been wrongfully prejudiced thereby. Cox v. Boyden, 16i S. C., 320. 

Error. 

(Filed I1 March, 1925.) 

Evidence-Boundaries-Issues of FactVerclictAppcal and Er(ror. 
Held ,  under the evidence in this case, the questions of inconsistencies 

in the description of lands and boundaries contained in the several deeds 
under ~ ~ h i c h  the parties claimed title, and the subsequently changed 
location thereof, were properly issues of fact that have been determined 
by the jury, and presented no questions of law that were reviewable on 
appeal. 

APPEAL by defendants from Bond, J., at October Term, 1924, of 
HERTFORD, in a proceeding to establish boundary lines. 

On 19 February, 1885, B. B. Winborne and his wife conveyed to 
T. E. Vann one undivided half interest in the "Hill's, Ferry Wharf 
property," on the Meherrin River, being a part of the old Hill's Ferry 
tract, formerly owned by R. G. Comper, the other half interest having 
been released to said Winborne by said Cowper in 1882. This deed 
conveyed also a strip of land bounded by the wharf p ropr ty ,  the public 
road, the river, and the brow of the hill upon the Shell .Landing. This 
strip of land was reconveyed by Vann to TVinborne on 11 November, 
1889. 

On February, 1885, B. B. Winborne and his wife conveyed to T. E. 
Vann and P. D. Camp and J. L. Camp, trading as Camp & Co. (one- 
half interest to Vann and one-half interest to Camp & Co.), a piece of 
land bounded as follows: On the east and north by the lands of 
U. Vaughan and 31. Vaughan and wife, Sarah;  on the west by the 
public road leading from Buckhorn to Hill's Ferry on the Meherrin 
River, and on the south and southeast by the Xeherrin River, said 
public road and the Hill's Ferry Wharf property, then owned by said 
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B. B. Winborne and said T. E .  Vann ;  the boundaries of the ~vha r f  
property being as follows: Said wharf property begins a t  a chopped 
cypress standing on the edge of the river below the ferry, where the 
fence in  July,  1882, came to the r i r e r ;  thence u p  the run  of said fence 
to a chopped gum;  thence a few feet to a sycamore, chopped; thence a 
straight line across the road tract to  a chopped pine standing on the 
edge of the river a t  a little g u t ;  thence down the river to the beginning. 

On 1 January ,  1890, P. D. Camp, J. L. Camp, their wives, and 
T .  E .  Vann and his wife, i n  pursuance of a contract made 27 August, 
1889, conveyed to J. E .  Carter, testator of the plaintiffs, a tract of land 
bounded as follows: On  the west by the road leading from Como to 
Hill's Fe r ry ;  north and east by the lands of Uriah Vaughan; south by 
Meherrin River ;  i t  being a par t  of the R. G. Cowper land, situated in  
Maney7s Neck Township, conveyed to the grantors by B. B. Winborne, 
said to contain 200 acres, more or less. 

On  2 January,  1890, J. E. Carter  and his wife executed a deed of 
trust on this land to secure the purchase price. 

On  3 February, 1914, B. B. Winborne and his wife conveyed to  R .  A. 
Rlagette a one-half undivided interest i n  the wharf property and r i rer  
front on Jleherrin River. 

The  jury answered the following issue "Yes": "Is the road marked 
on the plat 'Old Road7 from X to point marked 'Old Ferry  Landing,' 
and from point to the  hleherrin Rirer ,  the western and southern bound- 
ary  of the lands of the plaintiffs?" 

Judgment for the plaintiffs. T h e  defendants appealed, assigning error. 

Roswell C.  Bridger for plaintiffs. 
Stanley Winborne for defendants. 

PER CURIAJI. The jury found the old road and Mcherrin Rixer to 
be the western and southern boundaries of the plaintiffs' land, and the 
defendants contend that  the true location of thcse boundaries is as rep- 
resented on the plat by the lines A, B, C ,  S. T h e  controversy seems 
to have arisen out of an  alleged inconsistency in  ccrtain of the deeds 
that were offered in  eridence. I n  the deed from TTTinborne to Vann 
and Camp & Co., dated day of February, 1685, the land con~eyecl is  
described as bounded on the south and southeast by the  Meherrin Rirer ,  
the public road, and the Hill's Ferry  Wharf property, the boundary of 
the wl-harf property being also set out. T h e  land conveyed to J .  E. 
Carter is  bounded on the TI-est by the road leading from Como to Hill's 
Ferry,  etc., i t  being a part  of the Cowper land, conveyed to the grantors 
by B. B. Winborne. The  defendants contend that  this deed automatic- 
ally excepts the wharf property as described in B. B. Winborne's escep- 
tion. 1Iutfon c. Cook, 173 K. C., 496. But  if this be granted, it does 
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not necessarily follow tha t  the location of the eastern boundary of this 
property is as contended by the defendants; this was a question for the 
jury to determine upon all the evidence. 

It is  also insisted by the defendants that  the old road cannot be the 
dividing line, even if the Winborne exception be ignored, for the reason 
that  the deed to Carter must be construed in reference to  the date it 
bears, and that  the road therein called for is  the new road, which lies 
a few yards east of the old road. The  road is describ(2d as "leading 
from Como to Hill's Ferry," but it is not described as a "new road" or 
an "old road," and i ts  1o;ation was essentially a matter of fact, not of 
law. W e  must therefore overrule all the exceptions based upon the 
assumption that  i n  no view of the evidence can the old road be the 
dividing line. The  defense was based primarily upon thi3 contention. 

The  motion to nonsuit the plaintiffs was properly denied, xs there 
was sufficient evidence to warrant  the verdict. Indeed, practically the  
entire controversy was reduced to questions of fact, which were clearly 
presented to  the  jury upon competent evidence. W e  have examined all 
the exceptions, some of which were merely formal, and have found none 
that  call for  elaborate discussion. W e  find 
1-0 error. 

STATE EX REL. B. F. GRIFFIN, GUARDIAN, ET AL., v. PAUL D. CAHOON, 
ADMIXISTRATOR, ET AI,. 

(Filed 11 March, 1925.) 

Judgments-Estoppel-Clerks of CourtInterveners-Appeal  and Error 
-Actions. 

The guardian of the minor children of the deceased sued the adminis- 
trator and surety on his bond for the distributive share of his wards, in 
which creditors of the deceased intervened and made themselves parties, 
claiming the amount should be distributed among them. The clerk ren- 
dered judgment, declaring that the surety company had properly settled 
with the guardian, and reliering them of further liability, to which the 
interveners did not except, and from which no appeal n-as taken: Held, 
the interveners could not thereafter maintain an independent action 
against the surety on the administrator's hond for the same cause of 
action. 

APPEAL by interpleaders from judgment rendered by ATidyette, J . ,  at  
Fa l l  Term, 1924, of PAMLICO. 

This  action mas begun on 21 December, 1921, by 13. F. Griffin, 
guardian of the infant children of Kathan Cahoon, deceased, against 
Pau l  D. Cahoon, administrator of Nathan Cahoon, and the New Xmster- 
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dam Casualty Colnpany, surety oil his bond as administrator. Com- 
plaint as filed on 3 January ,  1933. Plaiiltiff demanded judgment that  
lie recover of defendant administrator the sun1 of $6,040, alleged to be 
due his wards as distributecs of the estate of Nathan Cahoon by said 
administrator, and that  hc  recover of the surety for said administrator 
the sum of $1,000, the penal sum of the bond. Se i the r  defendant filed 
ansn er. 

On  7 March, 1923, a judgment n a s  signed by the clerk of the Superior 
Court of Pamlico County, reciting that  the K e ~ v  Amsterdam Casualty 
Company, surety on the bond of Pau l  D. Cahoon, aclniinistrator of 
E a t h a n  Cahoon, had paid to B. F. Griffin, guardian, the sum of $1,000, 
the penal sum of said bond, and thereupon adjudging that  the said 
surety was discharged from all further liability on the bond of the said 
administrator. 

On  the same day, to wit, 7 Xarch,  1923, C. S. Teske t t  E; Co. and 
C. H. Fowler E; Co., upon motions duly filed in this cause, v e r e  per- 
mitted, over the objections of plaintiff, to interplead, to the end that  
they might share in any recovery had in  this action against defendants. 
Neither of the interpleaders excepted to the judgment rendered on the 
same day.   hereafter, both interpleadcrs filed complaints, each alleging 
that  he mas a judgment creditor of the administrator of S a t h a n  Cahoon, 
and demanding judgment that  the fund recovered in  this action be dis- 
tributed among the parties according to their respective interests. 

T o  the judgnient declaring that  the interpleaders had no iiitcrest in 
or to the fund recovered by and paid to  the guardian in  this action. 
interpleaders excepted and appeal therefrom to this Court. 

D. L. ?t7ard and T.  C. Bm'nson for appellee. 
2. 1'. Rawls for appellants. 

Cor;sox, J. H i s  Honor held tha t  interpleaders, having failed to 
except to the judgment approring the payment by the surety of the 
sun1 of $1,000 to plaintiff, were precluded from thereafter asserting 
any rights to the funds recovered by and paid to the plaintiff as 
guardian of the infant  distributees of the estate of S a t h a n  Cahoon. 
This holding, a r d  the judgment in accordance therewith, interpleaders 
assign as error. The  assignment of error cannot be sustained. The 
fund 1vas not in the custody of the court a t  time complaint was filed, 
but had been paid to the guardian, who held i t  under a final judgment 
in an  action to which interpleaders had, upon their motion, been made 
parties. There are other assets available to the administrators and 
interpleaders, as creditors of the estate, must look to these assets for  
the payment of their judgments. T h e  judgment is 

Affirmed. 
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J. W. ROBIKSON v. W. B. WILLIAMS AND TT'. D. WILLIABIS, COPARTXERS, 
TRADIXG AS DIXIE SALES COAIPANY. 

(Filed 11 March, 1925.) 

1. Actions - Parties - Partnership - Deeds and Conveyances - Fraud 
-Causes of Action-Jlisjoinder-Pleadings-Demurrer. 

The bringing of a creditor's bill to establish the esistence of a partner- 
ship between the defendants, to obtain judgment on their respective claims 
and to set aside a fraudulent conveyance made by one of these defendants 
to another on all the assets of the alleged copartnership, is not a mis- 
joinder of parties and causes of action, and a demurre~ thereto will not 
be sustained. 

2. Equity-Creditor's Bill-Courts-Jul+isdiction. 
A creditor's bill is an equitable remedy and is cognizab:e in the Superior 

Court; and the jurisdiction of the court in such suits applies to the joinder 
of creditors whose claims ordinarily would be only cognizable in the court 
of a justice of the peace. 

APPEAL by defendant W. D. Williams from Deuin, J., at  October 
Term, 1924, of EDGECONBE. 

Civil action, brought by a number of careditors i n  the form of a 
creditor's bill, to establish their claims, to  show the existence of a part- 
nership between the defendants, and to assail the validity of a mortgage 
given by one of the defendants to the other on all the assets of the 
alleged partnership, i t  being alleged tha t  said conveyar ce was fraudu- 
lently made to secure an ostensible but unreal indebtedness of $IS,000.00. 

Demurrer interposed, on the ground of an alleged misjoinder, both of 
parties and of causes of action; overruled, and defendant W. D. Wil- 
liams appeals. 

l'horne & Thorne, J .  B. Ramsey, and John H.  lierr, Jr., for plainti j f ' .  
B a t t l e  d I V i m l o w  for defendant W .  D. Williams. 

STACY, J. The demurrer was properly overruled. .It is held with 
us that  where there is  a misjoinder, both of parties and of causes of 
action, and a demurrer interposed upon this ground, the demurrer 
shoultl be sustained and the action dismissed. Shore v. H o l t ,  155 N.  C., 
312; Rose v. Warehouss Co., 152 N. C., 107; Roberfs G .  X f g .  Co., 181 
K. C., 204. Bu t  this is not our case. The  present action is brought by 
a number of creditors, who file a creditors' bill, or a bill in equity, to 
establish the existence of a partnership between the defenhnts ,  to obtain 
judgments on their respectiye claims, and to set aside, :is a fraudulent 
conveyance, an  $18,000-mortgage given by one of the defendants to  the 
other on all the assets of the alleged copartnership. Such relief may 
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properly be had  i n  a single suit,  and  sereral  o r  a l l  of the  creditors m a y  
un i te  a s  part ies  plaintiff i n  the  same action. I'l'offord v. IIampton, 173  
S. C., 686;  Smith v. Sunznzerfield, 108 K. C., 254;  Iianco~li v. Wooten, 
107 N. C., 9 ;  Bank v. Hurl-k, 84 3. C., 206; Fislze~ v.  Bank, 132 N. C., 
p. 773. 

N o r  will  a creditor be denied t h e  r igh t  t o  join a s  p a r t y  plaintiff i n  
th i s  action pending in t h e  Super ior  Court ,  because his  claim i s  less 
t h a n  $200.00. Xucliine C'o. v. Burger, 1 8 1  N. C., 211. T h e  proceeding 
is one i n  equity, and  t h e  fu l l  relief sought m a y  be administered only in 
a court  of equity. Xebane v. Layton, 86 N .  C., 572;  Fisher r .  1T7ebb, 
84 N. C., 44. 

Affirmed. 

J. F. WHEDBEE v. J. B. RUFFIN,  F. F. TRIPP ASD S. W. JIcIiEIlT,. 

(Filed 11 March, 1925.) 

1. Contracts, Written - Consideration - Statute  of Frauds  - Pam1 Evi- 
dence-Mortgages-Deeds in Trust.  

Where the consideration of the extension of time for the mortgagor to 
redeem his lands is expressed as  one dollar, i t  may be shown by parol 
that it was upon a different consideration, the written contract in this 
resl~ect not being either within the intent and meaning of the statute 
of frauds or the varying of the ~vords of a written agreemrnt by parol. 

2. Mortgage+Deeds in Trust-Contracts-Extension of Time t o  Re- 
dmi-Breach-Measure of Damages. 

Where the holder of the legal title has breached his valid contract to 
extend to the mortgagor the time for redemption, and the mortgagor 
rcmains in possession upon paying a consideration to the date thus ex- 
tended, the measure of the mortgagor's damages is the consideration he 
has paid to remain upon the lands plus the price he could hare  sold the 
lands for a t  the later date, had he not redeemed it  by then, and m-hile the 
market value of the land was a circumstance that could be considered by 
the jury u I m  the issue of damages, it  was not controlling. 

APPEAL by  defendants f r o m  Bond, J., a t  August  Term,  1924, of 
BERTIE. 

O n  24 Apri l ,  1920, J. F. Whedbce was the  owner i n  fee  and  i n  posses- 
sion of two certain t racts  of land, s i tuate  i n  Ber t ie  County. O n  28 May,  
1919, said Whedbee and  wife executed a mortgage, conreying said l ands  
to T. C. Brown to secure f o u r  notes, aggregat ing $2,000, payable to 
T. C. Brown,  each f o r  $500, due  one, tn-o, th ree  and  f o u r  years a f te r  
date, successively. O n  1 2  March,  1920, said Whedbee and  wife by  deed 
of t r u s t  conveyed said lands to  T. Gillam, Jr., trustee, t o  secure notes, 
aggregating $6,550, payable to  T .  C.  Bro~r-n,  each f o r  $1,310, due  one, 
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two, three, four and five years after date successively. Both the mort- 
gage and deed of trust were duly recorded. The notes thus secured were 
owned by T. C. Brown, on 24 Spr i l ,  1920, and continuously thereafter 
until same were paid out of the proceeds of the sale of said lands by 
Gillam, trustee. 

On 24 April, 1920, J. F. Whedbee and wife contracted and agreed, 
in  writing, to convey the said lands to M. L. Whedbee, his heirs or 
assigns at  any time before 1 January,  1921, upon the payment to said 
Whedbee of the sum of $13,000; this contract was duly recorded; there- , 
after  the said M. L. Whedbee transferred and assignel all his rights 
under said contract to defendants. O n  8.Dec'ember, 1920, for the recited 
consideration of one dollar, J. F. Whedbee and wife exiended said con- 
tract to 1 January,  1922. This extension was made at  the request and 
for the benefit of defendants. 

Plaintiff alleges that  the consideration for the exten:jion of the con- 
tract or option by him was the promise or agreement by defendants 
that they would pay off the  notes secured by the mortgage and deed of 
trust, then held by T. C. Brown or make satisfactory arrangements with 
said T. C. Brown "so as to prevent the land from b e n g  sold and to 
allow plaintiff the use of the same for the year 1921"; that the true 
consideration for said extension was the agreement of defendants that 
they would, by paying the  notes or making satisfactory arrangements 
with T. C. Brown, prevent a sale of the lands, under the mortgage or 
deed of trust before 1 January ,  1922. I)efendants, anssvering said 
allegation, say that  it was mutually understood and agreed by and 
between plaintiff and defendants that  plaintiff was to execute deed to 
T. C. Brown for ten acres of the land, described in the contract or 
option, at  $200 per acre; that  said sum, the purchase price of the said 
ten acres, was to be credited by T. C. Brown upon his notes, and that  
said T. C. Brown was to carry the balance due on said notes until 1 
January,  1922; that  T. C. Brown consented to this arrangement, and 
agreed to accept the purchase price of ten acres of said land, at  $200 
per acre, as a payment on his notes and to carry the balance until 1 
January,  1922; that  although J. F. Whedbfbe and wife, and defendants 
tendered deed to T. C. Brown on 2 January,  1921, in  s~ccordance with 
this agreement, the said Brown refused to accept the same and comply 
with his agreement; defendants deny that the consideration for the ex- 
tension of the contract or option was as alleged in  the complaint. 

On 5 February, 1921, T. Gillam, trustee., after advwtisement, sold 
the lands described in  the deed of trust, under the power of sale con- 
tained therein; at  said sale, T. C. Brown was the last and highest bidder 
for the said lands in the sum of $9,000, this being about the amount 
due on his notes secured in the mortgage and deed of trust from J. F. 
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Whedbee; thereafter the said trustee conveyed the said lands to said 
T. C. Brown, who immediately entered into possession of the same, 
under the deed from said trustee. Plaintiff then rented the said lands 
from T.  C. Brown for the remainder of the year 1921, paying Brown 
$300 as rent for same, and thus remained in possession of the said lands 
during the remainder of the year 1921. 

Plaintiff alleges that by reason of the failure of defendants to comply 
with their agreement, which was the consideration of the extension of 
the contract or option, he suffered damages, first, in that he was 
deprived of the possession of the lands until 1 January, 1922, and 
second, in that his equity of redemption was foreclosed prior to 1 
January, 1922. Plaintiff alleges damages in the sum of $3,500 and 
demands judgment that he recover this sum of defendants. 

The issues submitted to and answered by the jury are as follows: 
1. Did the defendants by a valid contract agree to and with the 

plaintiff, J. F. Whedbee, to make an arrangement under which the said 
Whedbee could remain in  possession and hold title to his equity in the 
land described in the pleadings during the year 1921, as alleged in  the 
complaint ? Answer : "Yes." 

2. I f  so, did defendants fail to keep and comply with their said 
contract as alleged? Answer : "Yes." 

3. What was said land fairly and reasonably worth 2 January, 1922? 
Answer : "$12,000." 

4. What damages, if any, is plaintiff entitled to recover of defend- 
ants, Ruffin, Tripp and McKeel? Answer: "$1,300." 

Defendants excepted to the judgment upon this verdict and appealed 
to the Supreme Court, assigning errors. 

Gillam & Davenport and Murray Allen for plaintiff. 
Craig & Pritchett and Stanley Winborne for defendants. 

CONKOR, J. Defendants assign as error the admission of testimony 
of witnesses as evidence that the consideration for the extension of the 
contract or option was as alleged in the complaint. The consideration 
recited in the endorsement on the contract, signed by plaintiff and his 
wife, is one dollar. Defendants contend that par01 evidence was not 
admissible or competent to show another or different consideration than 
that recited in  the contract, for that thereby i t  was sought to vary, 
contradict or add to the written instrument. This contention is based 
upon a misconception of the applicability of a well-settled principle 
of the law of evidence to the facts of this case. I n  Price v. Harrington, 
171 K. C., T32, Clark, C. J., cites and approves a statement of the law, 
taken from the opinion of this Court in Deaver I > .  Deaver, 137 N.  C., 
243, as follows: "Where the payment of the consideration is necessary 
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to sustain the validity of the deed or the contract in  question, the 
acknowledgment of payment is contractual in its nature and cannot 
be contradicted by proof; but where it is to be treated as a receipt 
for money, i t  is only prima facie evidence of payment and the fact that 
there is no payment or that the consideration was other than expressed 
in  the deed may be shown by oral evidence." See, also, Pate v. Gaitley, 
183 N. C., 262, in which Justice Stacy says that the admission of this 
character bf evidence is not at  variance with the rule against changing 
or adding to the terms of a written instrument by parol, nor is i t  
prohibited by the Statute of Frauds. 

Nor can the assignment of error, that the parol agreement, as alleged, 
was within the Statute of Frauds, which provides that n'o action shall be 
brought to charge any defendant upon a special promisle to answer the 
debt, default or miscarriage of another person, unless the agreement or 
some memorandum or note thereof be in writing (C. S., 987), be sus- 
tained. I t  is not alleged that defendants promised or agreed to pay 
the notes of plaintiff, and thereby release plaintiff from liability on 
these notes. 

His  Honor instructed the jury as follows: "The measure of damages 
in cases of this sort, that he should recover back what i t  cost him to 
stay in possession the following year, and that according to the evi- 
dence was $300, which amount both sides agreed to be correct. I n  
addition to that, if the land was worth more money twelve months 
after the Gillam sale than it brought at  the Gillam sale, the difference 
between these two amounts, and what i t  cost him to stay in possession, 
would be your answer to the fourth issue. The burden it3 on the plaintiff 
to show by the greater weight of the evidence what (damages-he sus- 
tained. I f  your answer to the third issue should be tkat the land was 
not worth any more than it was when Gillam sold it, then your answer 
would be what sum you find. Both sides will admit that it was $300, 
that being the sum i t  took him to stay there. Suppose the land was 
worth $11,500? What would be his damage? I t  would be the difference 
in the value of the land at  the end of the 12 months rind what it sold 
for at  the sale, plus the $300 that it cost him to stay in possession that 
year." 

To this instruction as to the rule for the measure of damages, defend- 
ants.excepted and assign same as error. 

I f  defendants had fully performed the contract which the jury has 
found they made with plaintiff, plaintiff would hare  (1) retained 
possession of the lands, under the title he owned at date of contract 
during the remainder of the year 1921, and ( 2 )  he would hare held 
his equity in the land during the year 1921, and thus on 1 January, 
1922, would have had the right by paying his indebtedness secured by 
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his mortgage and deed of trust, to redeem the lands. As a result of 
the breach of this contract by the defendants, plaintiff lost possession 
of said lands during the remainder of the year 1921, and lost the right 
to redeem the same on 1 January, 1922. Plaintiff is, therefore, entitled 
to recover of defendants a sum of money which will fully and adequately 
compensate him for all loss which resulted from the breach of the 
contract. 

I t  is admitted that after losing possession under the title which he 
owned at date of contract with defendants, as a result of their failure 
to comply with same, plaintiff rented the lands from the purchaser at  
the foreclosure sale, and thus remained in possession until 1 January, 
1922. This cost plaintiff $300. Manifestly, he is entitled to recover this 
sum of defendants, as one element, at  least, of his damages. There 
is no error in the instruction with respect to this element of damages. 

Plaintiff was further entitled to recover a sum of money to com- 
pensate him for the loss of his right to redeem the lands, by paying his 
indebtedness secured by the mortgage and deed of trust on 1 January, 
1922. His  Honor instructed the jury that for this loss he was entitled 
to recover the difference between the amount which the lands brought 
at the foreclosure sale on 5 February, 1921, and the amount the lands 
were fairly and reasonably worth on 1 January, 1922, as found by the 
jury. *4n equity of redemption in lands is worth the difference between 
the amount of indebtedness for which the lands are liable, and their 
market value, but defendants, in this case, had not contracted with 
plaintiff that the lands, if sold on 1 January, 1922, would bring the 
amount which the land was worth on that date. The jury has found " " 

only that defendants, by their contract, promised and agreed that 
plaintiff should "hold title to his equity in the land during the year 
1921." This plaintiff lost by the defendants' failure to comply with 
their promise, and it is only for this loss that plaintiff is entitled to 
recover. The money value of this right which plaintiff lost is the differ- 
ence between the indebtedness, consisting of principal and interest, on 
1 January, 1922, and the amount which the lands mould have brought 
on said date. sold for cash. under the Dower of sale. contained in  the 
mortgage or deed of trust. This is not necessarily the same as the 
difference between what the lands brought on 5 February, 1921, and the 
fair and reasonable worth of the land on 1 January, 1922. The fair 
and reasonable worth of the lands. mav and should be considered by , ., 
the jury, but there are many other facts and circumstances determining 
the amount which lands sold at  a foreclosure sale will bring. As Justice 
Allen in  Newby v. Realty Co., 180 N. C., 51, says: "The market 
d u e  of the lands, when the lands could be reasonably sold under the 
contract, will be material, but not controIling, and other circumstances, 
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such as the size of the  land, the  opportunity to  secure purchasers, the 
condition of the  money market, may  properly be considered." 

There is error i n  the instruction as to the rule for the measure of 
damages for t h e  loss of t he  r ight  to  redeem the  lands on 1 January ,  
1922. T h e  jury  having found tha t  defendants by a valid contract agreed 
to and with plaintiff that  they would make an\arrangement by which 
plaintiff could hold title t o  his  equity i n  the lands during the year 1921, 
and that  defendants failed to keep and comply with thi!3 contract, plain- 
tiff is entitled to recover of defendants, the value of t he  right thus lost 
by plaintiff. Plaintiff lost the  right to pay his  indebtec!ness and redeem 
the land, or  the right to the difference between such indebtedness- 
principal and interest-on 1 January ,  1922, and the amount which 
upon competent evidence the  jury shall find the  lands would have 
brought if sold on 2 January ,  1922, under the  power of sale contained 
in  the mortgage or deed of trust. 

There must be a new tr ial  i n  order that  the  damage3 which plaintiff 
is entitled to  recover may be ascertained, i n  accordan1:e with the rule 
as t o  measure of damages herein approved. 

New trial. 

T. C. BROWN v. J. B. RUFFIN, S. W. McKEEL AXD :F. F. TRIPP. 

(Filed 11 March, 1925.) 

1. Deeds and ConveyanceecMortgages-Deeds in Trust-Title. 
Where the defendants have received from the plaintiff a certain sum 

in consideration of which the former were to convey to the latter a cer- 
tain number of acres of land a t  a stated price by a sl~ecified time, and 
have tendered their deed as agreed upon and the plaintiff refused to 
accept the same and pay the purchase price on the ground that this land 
was included in a larger acreage covered by a mortgage and therefore 
the defendants could not convey a good title, it  may be shown that the 
plaintiff held the mortgage and had agreed to credit the proceeds of the 
sale of the lands thereon, raising a necessary issue for the consideration 
of the jury. 

Where the answer raises new matter controverted b,y reply, it raises 
an issue for the jury to determine, C. S., 582 (2) ,  and where it involves 
the sole defense it is error for the trial court to refuse an issue submitted 
thereon by the defendant. 

3. Deeds and Conveyances-Registration-Statute of Fr~tuds. 
The defendants contracted upon a valid consideration to convey to 

plaintiff the fee-simple title to lands embraced in a larger boundary, 
upon which plaintiff held a deed in trust, and the defendants held a 
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contract to convey from the mortgagor, duly signed by him and his wife, 
for the ten acres, upon payment of the purchase price within a certain 
time which was extended by an unrecorded endorsement, and within the 
time specified in the contract between the plaintiff and defendants, the 
defendants offered the plaintiff a deed executed in proper form by the 
mortgagor and his wife and by the defendants without joinder therein 
by their wives. Held, the deed tendered was sufficient without the joinder 
of the defendants' wires and the extension endorsed upon the contract 
between the mortgagor and the defendants did not require registration. 

4. Deeds and ConveyancescStatute of Frauds. 
An agreement that the mortgagor apply the proceeds of sale of a part 

of the mortgaged lands upon his secured note, and an extension of time 
for the payment of the purchase price of lands, are not required to be in 
writing by the Statute of Frauds. 

APPEAL by defendants from Bond, J., a t  August Term, 1924, of 
BERTIE. 

On  11 June,  1920, defendants i n  consideration of $500 paid to them 
by plaintiff, contracted and agreed in writing, to  convey to plaintiff 
on or before 2 January ,  1921, by a general warranty deed, vesting in 
him a good, merchantable title thereto, a certain parcel of land, contain- 
ing ten acres more or less, to be surveyed and platted, upon the  payment 
by plaintiff to defendants of the purchase price of $200 per acre. Plain- 
tiff alleged and offered evidence tending to prove that  on 2 January ,  
1921, he  was ready, willing and able to pay said purchase price and 
that  h e  demanded deed in accordance with the said contract; plaintiff 
further alleged that  defendants failed to convey him the said land, i n  
accordance with their contract. 

S t  date of contract between  lai in tiff and defendants, J. F. Whedbee 
71-as the owner in fee and in  possession of two adjoining tracts of land, 
one containing 80 acres, the other 30 acres. The  ten-acre parcel of land 
described i n  the contract was a par t  of and was included within the 
boundaries of the 80 acre tract. Both tracts were encumbered by a 
mortgage and a deed of trust  executed by J. F. Whedbee and ~vife,  
securing the payment of notes payable to plaintiff. On 24 April,  1920, 
J. F. Whedbee and wife had agreed in writing to sell and convey both 
tracts of land to M. I;. mhedbee upon the payment of $13,000 in  cash 
on or before 1 January,  1921. This  contract or option was duly 
recorded on 12 May, 1920. On 11 May, 1920, M. L. Whedbee, by an 
endorsement thereon signed by him, had transferred and assigned this 
option to  the defendants, J. B. Ruffin, S. W. &Keel and F. F. Tripp.  
This assignment was not recorded. O n  8 December, 1920, for value 
received, J. F. Whedbee and wife, by an  endorsement upon the original 
contract, signed b~ them, had extended the option to 1 January ,  1922. 
This endorsement was recorded on 8 December, 1920. 



264 I N  THE S U P R E M E  COURT. [I89 

On date of contract between plaintiff and defendants, namely, 11 
June, 1920, and on 2 January, 1921, plaintiff was the owner of the 
notes secured by the mortgage and deed of trust covering both said 
tracts of land. On 2 January, 1921, plaintiff and the three defendants, 
with J. F. Whedbee and wife, met at  Ruffin's office .when and where 
a deed for the ten acres of land, as surveyed and platted, executed 
by J. F. Whedbee and wife and by the defendants, was tendered to 
plaintiff. Defendants are married men but their wires did not sign 
the deed tendered. 

Plaintiff declined to accept said deed, contending that same did not 
convey to him a good, merchantable title to the ten acre13 of land because 
of the outstanding mortgage and deed of trust. The two tracts of land 
were thereafter sold by Mr. Gillam, the trustee named in the deed of 
trust, to secure notes held by the plaintiff. At said s d e  plaintiff was 
the purchaser, and thereafter the trustee conveyed both said tracts of 
land to the plaintiff who is now the owner and in possession of the 
same. Plaintiff has brought this action to recover of the defendants 
damages for breach of contract, alleging his damagels in the sum of 
$500, the amount paid to defendants by plaintiff as (sonsideration for 
the contract. 

Defendants in their further answer to plaintiff's complaint, allege 
"that it was agreed by and between both plaintiff and defendants that 
plaintiff should be given a deed for the ten acres of said land at  the 
sum of $200 per acre and that instead of paying cash for same he 
would credit the purchase price of the ten acres of land on the claims 
that he held against the land and that he would then carry the balance 
of the indebtedness, either for the defendants if they desired to take 
a deed to themselves for said lands, or for any person to whom they 
might sell the same; that in accordance with the above proposition of 
the said plaintiff, the defendants executed and delivered to the plain- 
tiff an option covering the said ten acres of land as set out i n  the 
complaint; that the defendants then went to work and had the said 
land surveyed and platted, and a deed prepared to the plaintiff for 
the said ten acres of land as agreed and then and there the plaintiff 
refused to accept same; that the defendants have at all times been 
ready, able and milling to comply with each and every part of their 
agreement with the plaintiff but that plaintiff refuwd to accept the 
deed and abide by his agreement with the defendants." These allega- 
tions are denied by the plaintiff in his reply. 

His  Honor submitted issues, which ~v i th  the answers of the jury 
are as follows : 

1. Are defendants indebted to plaintiff as alleged in the complaint? 
Answer : "Yes." 
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2. I f  so indebted, then in what sum? Answer: "$500 with interest 
thereon since 11 June, 1920." 

I n  apt time, defendants tendered the following issue and asked that 
same be submitted to the jury: "Did the plaintiff agree to purchase the 
land described in  the complaint at the sum of $200 per acre and 
credit the same on the indebtedness and carry the balance of the debt 
then held by him on said lands?" To the refusal of the court to submit 
this issue defendants excepted, and assign same as error. 

I n  apt time and in writing, defendants requested the court to charge 
the jury as follows: "That if you find from the evidence that at  the 
time the defendants executed the option to the plaintiff, the plaintiff 
held or controlled all of the encumbrances then on the land covered and 
described in the option and agreed to join with the defendants in 
making a good deed and title for the same; and that at  the time the 
plaintiff demanded a deed of the defendants for said lands and they 
tendered the same to him, he then held or cpntrolled all encumbrances 
against the said land and refused to accept the deed and release the 
lands from the encumbrances so that defendants could make him a 
good title to the same, then I charge you that the plaintiff is not entitled 
to recover of the defendants and you should answer the issue 'No.' " To 
the refusal of the court to give this instruction, defendants excepted and 
assign same as error. 

There are other exceptions of the defendants upon which assignments 
of error are based. Upon the verdict rendered by the jury there was 
judgment in favor of the plaintiff and against the defendants. Defend- 
ants excepted to the judgment and appealed to the Supreme Court. 

W i n s t o n  Le. Xat fhews  for plaintiff. 
Craig c6 Pritchett and Stanley W i n b o n z e  for defendants. 

COKKOR, J. The execution of the contract or option, as alleged in 
the complaint, is admitted in  the answer. I t  is not denied that plaintiff 
tlemanded of the defendants a deed for the ten acres of land, described 
in the contract, in accordance with its terms. Nor is it denied by the 
plaintiff that defendants tendered to him, in accordance with such 
demand, a deed for the said land, executed by J. F. Whedbee and 
wife, and by the defendants. Plaintiff contended that this deed did not 
convey to him a good, merchantable title to said land, for the reason 
that said ten acres of land was a part of and was included within the 
boundaries of a larger tract of land, which was encumbered by a 
mortgage and deed of trust executed by J. F. Whedbee and wife, securing 
notes then unpaid and outstanding. Defendants admit the truth of this 
contention of plaintiff. 
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I n  their answer, however, defendants allege that the notes secured 
by the mortgage and deed of trust were owned and controlled by plain- 
tiff at  the date of the contract, and also on the day the deed was 
tendered to him. They further allege that at the executian of the con- 
tract i t  was agreed by and between plaintiff and defendants that instead 
of paying the purchase price of the land in cash, plaintiff would credit 
the same upon his notes; that at  the date the deed was tendered to 
plaintiff, defendants were ready, able and willing to  comply with this 
agreement, and that plaintiff refused to accept the deed and credit the 
purchase price of the land in accordance with this agreement, thus 
releasing the ten acres from the mortgage and deed of trust. This 
allegation was denied by plaintiff in  his reply. 

An issue was thus raised by the new matter in the answer, con- 
troverted by the reply; C. s., 582, subsec. 2. The issue thus raised is 
material to the defense relied upon by defendants to plaintiff's cause of 
action. Indeed, it was vital, for i t  involvt~ the sole defense set up by 
defendants in  the pleadings to the right of plaintiff t~ recover in this 
action. There was error in refusing to submit the issue tendered by 
defendants, or at  least an issue inGolving the matters relied upon by the 
defendants, and alleged in  their answer. 

"B cause of action or defense should not be tried upon the issue of 
damages merely, where objection is made, but a separate issue should 
be submitted and the issue as to damages left to emblqace that subject 
alone." Carter v. McCill,  168 h'. C., 507. The failure to submit the 
issue tendered by defendants, or an  issue involving the matters relied 
upon by defendants in defense of plaintiff's cause of action, did not 
afford defenda?ts opportunity to present these matters to the jury. 
"When a material defense is pleaded, i t  is proper for the court to submit 
an issue on it." Owens v. Phelps, 95 N. C!., 286. 

The deed executed by J. F. Whedbee and wife and the defendants was 
sufficient to convey to plaintiff a good title to the land, subject only to 
the encumbrances held by plaintiff. The contract made by J. F. Whed- 
bee and wife, and M. L, Whedbee provided that upon payment by 
M. L. Whedbee, his heirs or assigns of the purchase price for the lands 
described therein on or before 1 January, 1921, J. F. Whedbee and wife 
would convey said lands, which included the ten acrea, to said M. L. 
Whedbee, his heirs or assigns. By its express terms, the contract was 
to be null and void, if M. L. Whedbee, his heirs or assigns failed to 
demand deed and pay the purchase price before 1 January, 1921. 
M. L. Whedbee's rights under this contract had expired on 2 January, 
1921, and it is immaterial that his assignment of his rights under the 
contract to defendauts was not recorded. I t  is also imrqaterial whether 
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the extension of the contract to 1 January, 1922, was valid or not. 
J. F. Whedbee, the owner of the land, signed the deed and his wife 
joined him. I f  the assignment to defendants by M. L. Whedbee, and 
the extension by J. F. Whedbee and wife, were valid, and defendants had 
an equity in  the land, it mas not necessary, in order ta pass a good 
title to the land that their wives sign the deed. Pouer Corp. v. Power 
Co., 168 N. C., 219. The only valid objection to the deed tendered 
plaintiff, was that the land was encunlbered by a mortgage and deed 
of trust, securing claims owned and controlled by plaintiff. Plaintiff 
could not avail himself of this objection, as a justification for refusing 
to accept the deed as tendered, if he had agreed to credit the notes owned 
by him, and secured by the mortgage and deed of trust with the purchase 
price of the ten acres, and defendants were willing, when they tendered 
the deed, that the purchase price should be so credited by the plaintiff. 

There is no law requiring that such an agreement on the part of 
plaintiff, with respect to the application of the purchase money, and 
the release of the land from the mortgage and deed of trust, should be 
in writing. There was evidence tending to establish the agreement as 
alleged by defendants in their answer, and the refusal of the court 
to give the instruction requested by defendants was error. See Stacens 
c. Turlington, 186 N. C., 191. 

There must be a new trial. An appropriate issue, involving the mat- 
ters alleged in the answer in defense of plaintiffs cause of action must 
be submitted the jury. I f  competent e d e n c e ,  tending to establish the 
truth of the allegation is offered, the jury should be instructed by the 
court upon the law arising thereon. 

New trial. 

I N  THE MATTER O F  THE WILL O F  E. J. STEPHEKS. 

(Filed 11 March, 1925.) 

1. Wills--Caveat-Undue Influence-EvidenceAppeal md Error. 
Upon the trial of a caveat to a will upon the issue of undue influence, 

it is not required that the evidence upon the affirmative of the issue be 
direct, fo r  such may be inferred from circumstances tending to show the 
affectionate relationship between the testator and certain of his children 
by a former marriage whom he had omitted from benefits, a n d  had 
given his entire estate for life to his second wife with remainder to two of 
the children of that marriage, his being under the full care of his second 
wife during the latter years of his life n-hen the will was written, and 
the weakened condition of his mind that would tend to subject him to 
her influence, with circumstances tending to show she had exercised such 
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influence with the effect of causing him to make a will he would not 
otherwise have made; and the rejection of such evidence by the trial 
judge is reversible error. 

2. Same--Admissions of Wife of Second Marriage. 
Where a testator has devised his estate l o  his second wife for life, with 

remainder to two of his children by that marriage in exclusion of those of 
his first marriage, by will made while living with her, the issue of the first 
marriage being grown and living in their own separate homes, evidence 
of admissions of the second wife relative to the ques1:ion of her undue 
influence in procuring the will goes to show the validity of the will 
itself, and may be received as evidence against the interests of her 
children. 

APPEAL by caveators from Barnh i l l ,  J., and a jury, at  September 
Term, 1924, of HARNETT. 

Tha facts and assignments of error will be set forth in the opinion. 

Y o u n g ,  Bes t  & Y o u n g ,  Bagget t  & LllcDona7d and Charles  Ross  for 
caveators. 

17. P. B y r d  and  Clifford & Totonsend for propounders.  

CLARXSOX, J. The exceptions and assignments of error of caveators 
are as follows : 

"1. That his Honor erred in excluding the testimory offered by the 
caveators as to the admission of Mrs. E. ,J. Stephens, second ~v i fe  and 
widow of the alleged testator (hereafter denoted as twtator) who with 
her two youngest children mere principal devisees and legatees, as to the 
weakened mental condition of her husband and her alleged undue in- 
fluence over him, as set forth in the exceptions. 

"The substance of this testimony being that John Stephens, son of 
testator, was ordered away from his father's home by his stepmother; 
that Mrs. Stephens said she was going to take charge of her husband's 
business and see what became of the rest of his property; that Mrs. 
Stephens told witness that there had a great change come over Mr. 
Stephens during the past several years, 'We could handle him, do 
anything we wanted to, and he would give up to us. . . . Anything 
we asked him to do he mould go ahead and do i t ;  . . . we could 
manage him any way me wanted to; that Mrs. Stephens told the witness 
her husband had lost money, but she would see what became of the rest 
of i t ;  that he did not hare sense enough to look after his business, was 
not like he used to be, could be led into anything; that Mrs. Stephens 
made unfavorable comments about the children of the former marriage, 
stating among other things, that she would not permit them to know of 
his death and burial if she could prevent i t ;  that Nrs. Stephens told 
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~vitness that  her husband's mind had considerably failed and that  she 
and her son, Joe, had to watch him and look after him, that  he mas not 
capable of attending to business; all of 71-liicli eridence v a s  duly offered 
by the careators and excluded by his Honor. 

('2. That  his lIonor erred in directing a verdict in favor of the pro- 
pounders on the issue of undue influence, h a ~ ~ i n g  stated at the con- 
clusion of the caveator's evidence as set forth in the  12th exception, 
'That ho would instruct tlie jury that  there is  no sufficient evidence to 
justify them in answering the issue as to uudue influence in favor of 
the caveators, and that  i t  would be their duty to answer i t  in favor 
of the propounders'; and again in his charge to the jury as set forth i n  
the 13th exception, stated: 'h'ow, gentlemen, you come to consider the 
third issue, which i s :  Was  the execution of the said paper-writing pro- 
cured by undue influence? The court instructs you tha t  there is no 
sufficient eridence in  this case to justify you in  answering tliat issue 
"Yes," and in  finding that  any person exerted any undue influence upon 
the deceased i11 executing his  will, so i t  ~vould be your duty to a n s w r  
that issue "No," upon the evidence in  this case.' " 

On the record in this Court, the only contest is  over tlie exceptious 
and assignment of error on the issue "Was the execution of said paper- 
writing procured by undue influence ?" 

Tlie caveators charge tliat the execution of the will of E. J. Steplicns 
was procured by undue influence on the part  of his second ~vife,  Civil 
Ann Stcphcns. E. J. Stephens, by his first wife, had seven children- 
five were living arid two dead a t  the time of his death. One dauglitcr, 
Maggie Lenor:~ Byrd, married John  W. Byrd-both were dead and left 
five cliildren. Both B y d  and v i f c  were dead a t  the time tlie v i l l  was 
cxecuted on 31 31arcli, 1921. E. J .  StcpI~pns died 6 January ,  1924. By 
his second wife he liatl three children. 

E. J. Stephens' entire property was left to his n i f e  and tlic t n o  
youngest of licr children. The land willed, when first purcliasetl hy E. J .  
Stepheris, was nlniost nll in woods. T h e  boys by the first n i f e  clcared 
up about 100 acres of tlie lnnd and worked on the farm until the first 
piece purchased n a s  paid for. E:. J. Stephens married his second ni fe ,  
Civil -In11 Stephens, the fall after his first wife died. Tlie boys worked 
on the land until thry were about 19, 20 and 21 years old and lcft. 
Some lived not f a r  from him. T h e  relationship between E. J .  Stephens 
aiitl all of his children a t  the  time of his death was good. It was in 
evidence tha t  E. J. Stephens had about 450 acrrs of land when lie (lied. 
worth about $100.00 an  acre, for which he paid ahout $3.00 an  acre. 
There was evidence to show "a change in his mirid and body in the last 
8 or 10 years. H e  was easily influenced," riot that  way before. 
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George A. Wicker, a neighbor of E. J. Stephens for 42 years, testified : 
"I do not think from my association with him for the last three or 
five years that he had mental capacity to know his property, his people, 
his relations, and had mental capacity sufficient to make a will, knowing 
the'effect that the will would have upon his family, on 31 March, 1921." 

It was in widenee that the second wife would often speak to her 
husband about the Byrd children "they did not care anything about 
him," and tried to prevent him from going to see them. She spoke 
about his son Will, saying "Will moved back to this county because his 
father was getting old and would soon die and he wanted to get a part 
of his property." 

Sarah Ifc lean,  a half-sister to E. J. Stephens, testified that "he spoke 
affectionately of his different children," ete. She further said: "After 
he was taken down sick, witness visited him in his home; while there 
he stated he had made his d l  and if he ever got able to travel he was 
going to change it. Witness told him he could get someone to come to 
his house and fix it for him. H e  never said what may he wanted to 
change it. Mrs. E. J. Stephens and her daughter, Mollie, were present 
in the room, but neither made any response when the q~lestion of chang- 
ing the will was mentioned." 

The will substantially leaves all his real and personal property to his 
second mife for life and the remainder to her two youngest children, 
Joseph S. Stephens and N a r y  Jones Stephens; 5Oc to the heirs of his 
dead daughter, Maggie Lenora Byrd;  to his other six living sons 5Oc 
each, including Cleveland C. Stephens the oldest chili  by his second 
mife, who was not living with his father. The second wife and her 
two youngest children lired with E. J. Stephens. The testator was much 
older than his wife. 

There was evidence on the part of the propounders that on 29 July, 
1914, the testator made and executed a mill, this being written in the 
office of the witness, f a l t e r  P. Byrd, in the town of Lillington, and 
was witnessed by the same witnesses that witnessed the mill offered for 
probate; that in this d l  his property was devised exactly as in the will 
propounded for probate with the exception that in the lsst will he made 
provisions for the disposition of property acquired since the writing 
of the first will, giving the after-acquired property to liis wife for life, 
and then to his son, Joe. 

There was evidence on the part of the propounders tending to show 
that on 13 March, 1921, that he came up to the auditor's office in the 
county courthouse, by himself, and asked A. 31. Sham, the executor 
nained in the first mill, to procure liis will which was lone, and there- 
upon he directed ,I. 11. Shaw to rewrite the will of 1914, disposing of 
his property as in said former will with the exception of devising his 
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after-acquired real estate to his wife for life and then to his son, Joe, 
alld ill accordai~ce with said i~~s t ruc t ion  said A. &I, Shaw prepared the 
last nil1 which is the paper-writing propounded for probate; that  there- 
upon E. J. Stephens called in  the same witnesses who had witnessed 
his -\-dl before and requested them to witness his present will; that  the 
same was left in the hands of A. M. Shaw, who mas named as executor 
in the second will as well as in  the first. 

There was eridence on the part  of Dr.  W. C. Nelvin arid J. W. 
Halford to the effect that  they were well acquainted with the deceased 
during his life time, and that  in  their opinion he was up  to a few 
days before his death, a man of sound mind and with sufficient intelli- 
gence to make a will, kno~ving the effect of the same. 

There was further evidence on the par t  of Marvin Wade, J. W. Byrd, 
and S. IT. Parker, and others, to the effect that  the deceased during all 
his life v a s  a man of strong mental capacity; that  he was a man of good 
business judgment, mas successful in the management of his own 
affairs, and a man of strong purpose and firm and ullyieldir~g in his 
coiirictions. 

The court below charged the jury, in part, as follows: "Sow, gentle- 
men, yon come to consider the third issue, which is 'Was the executiol~ 
of said paper-writing procured by undue influence.' The court instructs 
you that there is no sufficient evidence in  this case to justify you in 
amn-ering that  issue 'Yes,' and in  finding that  any person exerted 
any undue influence upon the deceased in executing this will so it would 
he pour duty to answer that  issue 'No' upon the eridence in this case." 

The proposition for us to decide is : Was the evidence excluded compe- 
tent and, if competent, was it, with the  other evidence in the case, suffi- 
cient to be submitted to the jury under the issue of '(undue influence" 
TT'e think the e d e n c e  excluded competent and the  entire eridence on 
all the facts and circumstances of the case, should ha re  been submitted 
to the jury. 

The question of "undue influence" can be sho\vn by direct evidence 
or by circumstantial eridence. A wide range of inquiry into the family 
relations is usually allo~x~ed. 

I n  the case at bar, testator had eight living children a t  his death 
and children of a daughter ~ 1 1 0  had predeceased him. His  entire prop- 
crty n as left to his second wife and her t~x-o youngest children-who were 
l i r i ~ i g  n i t h  him mhen he died. The other children were left 5Oc each 
and all his graiidcliildren by his daughter 5Oc. We  are  not now 
ronsitlering testator's nieiital capacity to make a will, but we are con- 
sidering whether there n a s  any eridence of "undue influence" by his 
second wife. 
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"As the strength or weakness of mind of the testator and his suscep- 
tibility to influence are important in determining whether undue in- 
fluence was exerted, the physical and mental condition of the testator, 
together with his age, is, under an issue of undue influence, a proper 
subject for consideration by the jury, the evidence t13nding to show 
such condition is admissible. However, evidence tending to show total 
mental incapacity cannot be received under an allegation of undue 
influence." 40 Cyc., p. 1156 (11). 

In, re Will of ;IIrs. Hardee, 187 K. C:. ,  p. 383, ~t is said: "In 
the first place, it should be observed that his Honor says the giving of 
the whole estate to one child, to the exclusion of other rhildren, 'in the 
absence of some reasonable ground for such preference,' would constitute 
what the law calls an unnatural will (but he did not my this was an 
unnatural will), and such fact 'may be considered, with the other 
evidence in the case, as evidence upon the question of inental capacity 
and undue influence.' See In, re Bum '  Will, 121 N.  C., 335; In r e  
Worth's Will, 129 N. C., 228, and I n  re llIue71er's Will, I t 0  N. C., 
30. I n  a prerious portion of the charge, the jury had been instructed 
upon this point as follows: 'If you are satisfied that she made an un- 
reasonable disposition, but are not satisfied that she was lacking in 
testamentary capacity, or that she was unduly influenced, that callnot 
affect you in any way. You would disregard the question of reasonable- 
ness or unreasonableness, because, as I hare already i)aid, she had a 
right to make any disposition she saw fit, if she had capacity and was 
not unduly influenced.' " 

The evidence on the part of the propounders was that the first will was 
made 29 July, 1914, and the second 31 March, 1921, and they were 
practically the same, except that some after-acquired property testator 
gave to his wife for life and then to his son Joe. 

.41len, J., In, re illueller's Will, 170 K. C., p. 29, writes fully 011 the 
controlling influence, and says: "As said In  re Ecerett's fl'i71, 153 
S. C., 85: 'Experience has shovn that direct proof of undue influence 
is rarely attainable, but inferences from circumstances must determine 
it.' I t  is 'generally proved by a number of facts, each one of which 
standing alone may hare little weight, but taken collecti~ely may satisfy 
a rational mind of its existence.' I t  is 'said to be thai degree of ini- 
portunity which deprires a testator of his free agency, which is such 
as he is too weak to resist, and will render the instrument not his free 
and unconstrained act. It is closely allied to actual fraud; and, like the 
latter, when resorted to by an adroit and crafty person, its presence 
often becomes exceedingly difficult to detect. Indeed, the more skillful 
and cunning the accused, and the more helpless and secl~ded the victim, 
the less plainly defined are the badges which usually denote it. Under 
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to the validity of a disposition in  a testamentary act. . . . (p .  477).  
But we prefer to sustain the ruling upon the ground of identity of inter- 
est among the beneficiaries and its common origin in  an  act by which 
that of each is secured, and when the mother bears to her children a 
relation not unlike that  of agent to  principal, and ad~ni t t ing  the rule 
that when the latter claims the benefit of what the former has done 
without previous authority, he  must submit to the conditions and attend- 
ing incidents of the act itself." - 

But  propounders contend that  this evidence was incompetent to bind 
the two children, and rely on Linebarger v. Linebarger, 143 h'. C., p. 
229. 111 the Linebarger case, the alleged testator gave almost his entire 
estate to his wife, Caroline Linebarger, for life, remainder to two of his 
sons, being the  youngest, Hosea and Marvin Linebarger There was 110 

competent evidence that Marvin or Caroline Linebarger used any undue 
influence with the alleged testator. The question in the case, on this 
aspect, was xvhether Hosea's declarations regarding his conduct for his 
own benefit should be used against them and defeat their interest in 
the alleged will. The court said that i t  could be used only against 
Hosea. I n  the Linebarger case, and in  this case, there mas no proof 
of conspiracy-common design-no joint action among the parties. I n  
the present case, will the alleged declarations of the mother, Civil Ann 
Stephens, affect the two children's interest in the will? The relationship 
existing between the parent and two children, the alleged undue ill-- 
fluence exerted by the mother is the  source naturally from which she and 
the two children would be enriched. We think this alleged undue in- 
fluence exerted by the mother, under the facts and circumstances of this 
case, affect not only the mother but her two children, :and goes to the 
validity of the entire will, and as said by Smith,  C. J., in the Mullen 
case, supra: "And admitting the rule that when the latter claims the 
benefit of what the former has done without prerious authority, he 
must submit to the conditions and attending incidents of the act itself." 

111 this case the mother was the agency through ~vhich the alleged 
testator was induced to faror  his two youngest children, all living under 
tho same roof, and esclude those who had gone out in life from the "old 
homestead." 

The case is not free from doubt, but, on account of the peculiar 
relationship existing between the parties, if the mother exerted undue 
influence on the testator, under the facts and circumstances of this 
case, it went to the validity of the entire will. 

From a careful rerien- of the entire record and the law, we think 
there should be a 

New trial. 
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DAVID HOWELL, BY HIS KEXT FRIESD, MART PARKER v. UTILITY 
MANUFACTURING COMPANY. 

(Filed 11 March, 1925.) 

1. Neg1igan~Evidenc~XonsuitEmp1oyer and Employ-Mmter 
and Servmt .  

In  an action to recover damages by an employee for a personal injuq-  
alleged to hare  been received through his employer's negligence, there 
n a s  evidence tending to show that his employment was changed to the 
dangerous one of assisting a t  a saw table operated by electricity, without 
e\pcrience or instruction; that the edge of the saw was only visible 
above the table through a narrow slit that  had become worn permitting 
1)ieces of the sawed product to fall beneath with the sawdust, which the 
l)laintifY, 18 years of age, removed, and was informed by his s u ~ e r i o r  or 
vice-principal that this was right, and to continue to do so when the saw 
became clogged, and that  soon thereafter on the same (la?, the plaintiff 
\ \as injured by his hand being drawn to the saw by a piece of wood that 
had fi~llen beneath the saw table that he was attempting to remove to 
relieve the clogged condition of the saw. Held, a motion of judgment 
a s  of nonsuit was properly denied V n f h i s  v. Vfg. Co., 140 N. C., 531. 
cited and distinguished. 

2. Same-Issues-Contributory Segligenc+ilssumption of R i s k e A p -  
peal and Error .  

Hcld, further,  under the evidence in this case, it  was not reversible 
error for the court to withdran from the consideration of the j u r ~  the 
issue of assumption of risks and submit the question of the defendant's 
liability upon the issues of defendant's negligence, and the plaintiff's 
contributory negligence. Pressly v. Yarn Mills, 138 N. C., 410, cited and 
applied. 

,IPPEAL by defendant f r o m  Barnh i l l ,  J., a t  October T e r m ,  1924, of 
WAYSE. 

Civil action to  recover daniages fo r  a n  alleged negligent in jury ,  sus- 
ta ined by plaintiff while i n  t h e  employment of the  defendant. 

T h e  usual issues of negligence, contr ibutory negligence a n d  damages 
were submitted t o  the  j u r y  a n d  answered by them i n  f a r o r  of plaintiff. 
P r o m  the  judgment rendered thereon, defendant appeals, assigning 
errors. 

H u g h  Dortch a n d  Dickinson d F r e e m a n  for plaint i f f .  
Langs ton ,  A l l en  d T a y l o r  for defendant .  

STACY, J. The defendant's chief assignment of error ,  o r  t h e  one most 

strongly urged on t h e  a rgument  a n d  i n  its brief, is based on t h e  excep- 
t ion addressed t o  t h e  refusal  of t h e  court to  g r a n t  i ts  motion f o r  judg- 
ment  a s  of nonsuit,  made  a t  t h e  close of plaintiff's eridence. T h e  defend- 
a n t  offered no testimony. 
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Viewing the evidence in its most favorable light for the plaintiff, 
the accepted position on a motion of this kind, the following facts may 
be taken as established, or as reasonable inferences to be drawn from the 
testimony of the several witnesses : 

The plaintiff, a young man about 18 years of age at  the time of his 
injury, was employed by the defendant as a laborer in its veneer plant 
at  Goldsboro, N. C. He  was first assigned to work ai, the dry kilns, 
and after being so employed for about three weeks, was directed by the 
foreman of the factory to report for work at  the ripsaw and to do 
whatever the operator of this machine instructed him to do. H e  had 
never before worked at a machine of this kind, though he had seen i t  
running, and was given no warning as to the dangers incident to its 
operation, or instructions as to how his work should be done. H e  was 
simply informed by the foreman that he was to assist the operator of 
the machine, who would show him what to do. 

The ripsaw referred to is a circular saw about 1 2  inches in diameter 
and is operated through a slit in a table, the surface of the table being 
approximately 5 feet square. ,1 small portion of the saw extends above 
the table, while the remainder is below. The part of the saw beneath 
the table cannot be seen from above and is about 2y2 feel, from the edges 
of the table. The saw is set on an axle, operated by electricity and, 
when in use, revolves very rapidly. The slit in the table permits the 
saw to revolve, with a part of the blade extending a b o ~ e  the table, and 
the surface of the table affords a platform over which the material 
to be cut is fed to the saw and then borne away. The slit is intended to 
afford only sufficient space for the saw to revolve freely. The northern 
side and western end of the slit had been worn away or cut out by some 
friction, enlarging it to such an extent as to permit small strips, as well 
as sawdust, to fall through and under the table and clog up the machine 
from time to time. 

The first two days the plaintiff worked at this machine, the operator 
was engaged in sawing large pieces of veneered lumber into equal parts. 
No strips, therefore, were cut off, and the only refuse around the ma- 
chine was sawdust which would pass through the slit in the table. This 
would not cause an  accumulation in the course of a day sufficient to 
interfere with the operation of the machine. At the end of the day 
the plaintiff would clean out the sawdust which had accumulated under 
the table. 

On plaintiff's third day the work at this machine was slightly 
changed. Instead of feeding the machine so as to cut the boards into 
pieces of equal size, they were sawed so as to cut from one edge of the 
boards a very narrow strip of only a fraction of an incki in width. Due 
to the worn and enlarged size of the slit, the strips, which should hare  
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moved across the table, fell through the slit and clogged up the machine. 
Observing this fact, the plaintiff glanced under the table and seeing the 
strips piled up, started to remove them. The operator, seeing the plain- 
tiff thus engaged, said: "That is right son," which was understood and 
intended as an instruction to him to keep the machine cleared of strips. 
Fifteen or twenty minutes after this instruction, the same condition 
arose and the plaintiff undertook to remore the strips, when one of 
them, being caught by the rapidly revolving saw, jerked plaintiff's hand 
into the blade of the saw and injured him severely. 

Upon these, the facts chiefly pertinent, we think the case was properly 
submitted to the jury. The decision in J ia th i s  v. l l i fg .  Co., 140 N .  C., 
531, is not at  variance with our present position, for there, as pointed 
out by the present Chief Just ice in fIozcard v. Oil Co., 174 N. C., 651, 
no immediate negligent direction from a vice-principal was given to 
mislead the plaintiff to his hurt, as was done in the instant case, ac- 
cording to the jury's finding. 

"It is well recognized that, although the machinery and place of work 
may be all that is required, liability may, and frequently does, attach 
by reason of the negligent orders of a foreman, or boss, who stands 
towards the aggrieved party in the place of vice-principal." Howard c. 
Oil  Co., supra;  Beck c. T a n n i n g  C'o., 179 N. C., 123; T h o m p s o n  v. Oil 
C'o., 177 N .  C., 279. Speaking to the question in I io l ton  v. Lumber  Co., 
152 K. C., 68, Clark,  C. J., said: "Where one having authority to gire 
orders to another, who is inexperienced, giws a negligent order, which 
a reasonably prudent man would not give, and the serrant is injured in 
attempting to obey said order, and the giving said order was the 
proximate cause of his injury, the servant is entitled to recover,'' citing 
a number of authorities. 

During the trial, the court announced that it nould submit an issue 
on assumption of risk, but later withdrew it from the consideration of 
the jury, and allowed the question to be determined on the issue of con- 
tributory negligence. This cannot be held for reversible error on the 
present record. I t  is the established rule in this jurisdiction that the 
doctrine of assumption of risk, in cases where it is applicable, does not 
extend to and include risks and dangers incident to the employer's 
negligence. Wallace v. Power  Co., I f 6  K. C., 558. And speaking to the 
question of a separate issue in Pressly v. Y a r n  X i l l s ,  138 S. C., 410; 
the present C'l~ief Justice, said : 

"In H i c k s  v. X f g .  Co., ante, 319, the Court has held that while the 
employee assumes all the ordinary risks incident to his employment, he 
does not assume the risk of defectire machinery and appliances due to 
the employer's negligence. These are usually considered as extraordinary 
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risks which the employees do not assume, unless the defect attributable 
to the employer's negligence is obvious and so immediately dangerous 
that  no prudent man would continue to work on and incur the attendant 
risks. This  is, i n  effect, referring the  question of assumption of risk, 
where the in jury  is  caused by the negligent fai lure of the employer to 
furnish a safe and suitable appliance, to  the principles of contributory 
negligence; but i t  is  usually and in  most' cases desirable to  submit this 
question to  the jury on a separate issue as to assumprion of risk, as 
was done in this case. When the matter i s  for the jury to determine on 
the evidence, i t  may be well to submit this question to their consideration 
on the standard of the  prudent man, i n  terms as indicated above. The 
charge on the third issue substantially does this, and the language used is 
sanctioned by the authorities." See, also, Ball v. Chair Co., 186 N. C., 
469. 

A careful perusal of the entire record leaves us with the impression 
that  the case has been tried in substantial accord with the law as  here- 
tofore declared in  our decisions; and on the exceptions, as presented, the 
verdict and judgment must be upheld. 

S o  error. 

J. ELRAMY V. J. A. ABEYOUNIS AND AB JOSEPH. 

(Filed 11 March, 1925.) 

1. Process-Summons-Servic8-Copie~cSealtiStatutes, 
The purpose of C. S., 476, 479, in requiring the seal of the clerk of the 

court to a summons issued to be served outside of the county, is to 
evidence the authenticity of the summons, and its omission from the copy 
alone becomes immaterial where it is in all other respects a replica of 
the original and the defendants could not have been prejudiced by the 
lack of information concerning the action they were called upon to defend. 

2. Judgments-Default-Excusable Saglect-Clerks of C'ourt. 
Where the principal on a note has been duly served with summons and 

he has failed to file an answer within the statutory time, relying upon 
an agreement with the surety on the note to file a joini, answer: Held, 
no escusable neglect has been shown, and the clerk, being without 
authority to estend the time, a judgment by default is properly entered 
by him. 

APPEAL by the defendant Joseph from X i d y e f t e ,  J., at  October Term, 
1924, of PITT. 

The  plaintiff alleged that  he and Joseph had been ,engaged in the 
mercantile business in  Greenrille under the firm name of "The Economy 
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Store" and on 1 6  July, 1924, Joseph purchased the plaintiff's interest 
in the business, agreeing to assume the firm's existing indebtedness and 
to pay the plaintiff $500. For the payment of this sum ($500) Abe- 
younis became Joseph's surety. 

The allegations were admitted'with exception of the suretyship of 
Albeyou~iis and the demand for payment. 

Summons was issued 22 -Iugust, 1924, returnable 5 September, and 
was served on the defendant Joseph 25 August. On 29 September, 1924, 
the clerk rendered judgment against Joseph, who, on 17 October, made 
a nlotion based upon his affidavit to set aside the judgment on the ground 
of excusable neglect; on the ground that the copy of the summons 
delivered to him by the sheriff of Union County did not bear the seal 
of the Superior c l k t  of Pi t t  County; also on the ground that as the 
answer was filed on 20 September, the clerk was without power to render 
judgment on 29 September. 

The defendant's motion was denied and he appealed to the judge, 
who found additional facts as follows: The original summoils vas  
issued under the seal of the court; and the copy delivered to the defend- 
ant, while not impressed with the seal, purported to have been issued 
under the hand and seal of the court, and the defendant was not misled 
or prejudiced by the omission of the seal from the copy; a copy of the 
complaint was sen-ed with the summons; the defendant, who lived in 
Union County, went to S e w  York after serrice of the summons, but 
returned several days before the time for answering had expired; while 
in S e w  York he saw his codefendant Abeyounis who agreed upon his 
return home to file the necessary answer, but after his returu he made 
no effort to engage counsel or to file an answer until the allotted time 
had passed; he (Abeyounis) was nerer served with summons and as to 
him a nonsuit has been taken; five days after the time for auswering had 
expired the defendant's attorney filed or attempted to file a joint answer 
for hirn and Abeyounis; because the answer was not duly filed the cause 
was not transferred to the civil issue docket; on 20 September the plain- 
tiff's attorney notified the clerk that an answer had not been filed within 
the time prescribed and that the plaintiff was entitled to judgment by 
default final; the defendant alleged that he had a meritorious deferisr. 

Upon the facts the court adjudged : 
(a )  That said judgment by default against the defendant, Ab Joseph, 

was properly entered according to the course and practice of the courts. 
(b) That the omission of the impression of the seal of the court 

upon the copy of the summons left with the defendant, Ab Joseph, was 
not of the substance and did not tend, in any way to mislead or prejudice 
the defendant, he having been notified of the time and place when and 
where he was to file answer. 
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(c) That no excusable neglect has been shown upon the part of the 
defendant, Ab Joseph, in  failing to file answer within the time required 
by law; but, on the contrary, said neglect is found to have been inex- 
cusable. 

I t  was therefore ordered and adjudged that the defendant, Ab Joseph's 
motion to set aside judgment be denied, and that the plaintiff recover 
as provided in the judgment of the clerk of the Superior Court of Pi t t  
County, dated 20 September, 1924. 

G. E. MIDYETTE, Judge. 

Louis TV. Gaylord for plaintiff. 
Julius Brown and Ward & Grimes for defendants. 

A ~ a a f s ,  J. The summons is served by the delivery of a copy thereof 
to the defendant, and if addressed to the sheriff or other officer of a 
county other than that from which it is issued it must be attested by 
the seal of the court. C. S., 476, 479. I n  this case the original summons 
bore the proper seal and the copy purported to have been attested in like 
manner. The copy included every material part of the original except 
the seal, the omission of which, not affecting the substance of the writ, 
did not impair the efficacy of the service or in any way mislead or 
prejudice the defendant. I n  affixing the seal the object is to evidence the 
authenticity of the summons, but the seal is not a part of the summons 
in the sense that its impress upon the copy is essential to the validity of 
the original. Vick v. Flournoy, 147 K. C., 209; 21 R. C. L., 1325 (73) ; 
Lyon 21. Baldwin, L. R. A., 1917, ch. 148 and annotation 154; 32 Cyc., 
460. 

For several days after he had been serred with summons the defendant 
remained at  his home in Monroe without filing his answer or consulting 
an attorney. He  then went to New York and there had a conference with 
hbeyounis who conducted a mercantile business in  Pi t t  County. A b e  
younis promised upon his return home to file an answer tls the complaint 
and the defendant relied upon this promise. I t  is contended that the 
failure to file the answer was due to the defendant's exlmsable neglect, 
and as he had a meritorious defense the judgment should have been set 
aside. When the conference took place in  Ncw York Abeyounis had not 
been served with process. Indeed, he has never been servcld with process, 
or otherwise brought into court. His  interest was diametrically opposed 
to that of the defendant. I t  was evidently his purpose to say nothing, 
to await judgment by default against the defendant rind thereby to 
escape liability. I n  this enterprise he was successful. I t  is not difficult 
to perceive that the defendant in intrusting his business to one whose 
interest in the litigation was adverse to his own did nct exercise such 
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diligence as  a man of ordinary prudence should have exercised under 
the circumstances. I n  this respect the present case is  easily differentiated 
from S i c k o l s o n  c. Cox, 83 N. C., 49;  S'ikes v. Keather ly ,  110 N. C., 
131, and S a s h  v. T r e a t ,  30 Snno.  Cas., 1913 ed., 7 5 2 .  His Honor, we 
think, very properly held that  no excusable neglect had been shown. 
J iorr i s  T. I m .  C'o., 131 N. C., 212; Pepper  v. Clegg, 132 N. C., 312; 
Osborn, c. Leach, 133 S. C., 428; Shepherd r. Shepherd ,  180 K. C., 
494. 
-1 copy of the conlplai~lt was serxed with summons and five days 

after the time for filing an  answer had expired the defendant's attorney 
tleposited in  the clerk's office a paper purporting to be the joint answer 
of the defendant and Abeyounis. As  the clerk had no power to extend 
the time for filing the answer ( L e r c h  v. X c l i i n n e ,  157 S.  C., 419) and 
no other order authorizing such extension v a s  shown the purported 
filing of the paper did not deprive the plaintiff of his right to judgment. 
Xeither Cahoon v. E ~ w r t o n ,  187 N .  C., 369, nor Roberts v. ~IIerritt, 
ctnte, 194, is  authority for the defendant's position that  the plaintiff 
treated the answer as filed and waived his  right to a judgment. 

The  judgnlent is 
Affirmed. 

( ' ITIZENS SAVINGS BAIL'K 6- TRUST COMPANY v. JAMES W. WHITE 
 as^ JIhKT WHITE, HIS WIFE, W. R. SAULS AXD R. TV. LARIB, TRADIKU 
as s.kurx 6- LABIB A X D  E. D. SKIKXER. 

(Filed 11 March, 1925.) 

1. Bills and Notes--Segotiable Instruments-Due Course-Mortgages-- 
Statutes. 

Dcfendants, payees of a note, endorsed the note secured by mortgage 
on lands duIy recorded to plaintiff in due course for ralue before maturity, 
and thereafter the equitable onners of the land sold and conveyed the 
same to another for ralue. Held, in the absence of agreement to the 
contrary, the endorsement of the note by the payee to the plaintiff car- 
ried the mortgage security, C. S., 3033, and the mortgagee held the legal 
title in trust for the plaintiff under the terms of the mortgage: and 
under n decree of sale by the court, with all parties a t  interest before the 
ceourt, it becomes immaterial whether the plaintiff had no right to exercise 
the power of foreclosure. 

An equitable estoppel will not operate upon strangers thereto, and 
nnder the facts of this case: Held, the holder in due course of a note 
secured by mortgage was not estopped by the representations of the 
mortgagee that the mortgagor of lands had an unencumbered title therein, 
or the subsequent cancellation of the mortgage, when the mortgage secur- 
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ing the note had been duly esecuted and registered and the representation 
of the mortgagee was made without knowledge or consent of the holder 
of the note. 

APPEAL by defendant Skinner from X i d y e t t e ,  J., at October Term, 
1924, of CRAVEN. 

The plaintiffs alleged that on 29 November, 1918, the defendants 
James W. White and his wife executed to Sauls & Lamb their note in 
the sum of $%0, due and payable one year after date, wii,h interest from 
date at six per cent, and secured the payment thereof by a mortgage on 
ten acres of land; that the mortgage was duly recorded and the note 
endorsed to the plaintiff for value by Sauls & Lamb; and that thereafter 
White and his wife conveyed said land to the defendant Skinner. 

White and his wife denied their alleged execution of the note and 
mortgage and admitted their conreyance of the land to Skinner for 
$1,000. They alleged that Skinner paid the purchase price ($1,000) to 
Sauls &. Lamb who retained $795, the amount due them and paid the 
remaining $205 to the defendant White. They denied that the plaintiff 
was the holder of the note in due course. 

Sauls 8: Lamb admitted receiving $1,000 from Skinrer, but alleged 
that it was to be applied in payment on the amount due them by White 
on an open account. 

The jury's answer to each of the following issues wa3 "Yes" : 
1. Did the defendant J. W. White execute the note rued on ill this 

action ? 
2. Did the defendant Mary White execute the note sued on in this 

action ? 
3. Did the defendant J. W. White execute and acknowledge the mort- 

gage sued on in this action? 
4. Did the defendant Mary White execute and acknowledge the mort- 

gage sued on in this action? 
5. Did the defendant R. W. Lamb tell E. D. Sk innu  at or before 

Skinner took a deed for it, that there were no encumbrances on the 
land ? 

6. Did E. D. Skinner pay R. W. Lamb one thousand dollars for 
J. W. White on the land? 

7. Did the plaintiff bank become the holder of the note hefore maturity 
and for value? 

8. Did the bank acquire said property without any nlstice of defect, 
if there was one? 

Thereupon the defendant Skinner tendered a judgment awarding the 
plaintiff a recovery against all the defendants except himself of the 
amount due on the note and adjudging that Lamb's representation to 
Skinner that there was no encumbrance on the land and the acceptance 
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by Sauls & Lamb of the purchase price and their failure to convey to 
the plaintiff by registered conveyance the title held by them as mort- 
gagees worked an equitable estoppel upon them and the plaintiff and 
adjudging, further, that the mortgage be canceled. 

The court declined to sign this judgment, but entered judgment in  
behalf of the plaintiff for the face of the note and interest and decreeing 
a foreclosure of the mortgage in default of payment. The defendant 
Skinner excepted and appealed. 

Moore & Dunn and Whitehurst d2 Barden for plaintiff 
R. A. Nunn for defendant. 

ADAMS, J. I n  the note sued on-executed by James W. White and 
Mary E. White to Sauls & Lamb--there is the clause, "This note is 
secured by mortgage on real estate in Craven County." By proper 
endorsement of the payees the plaintiff became a holder of the note in 
due course; but as the mortgage was not transferred or assigned the 
legal title to the mortgaged property remained in the mortgagees. I n  
t5ese circumstances the plaintiff held the note without notice of any 
infirmity in it or any defect in the title of the payees, and in the absence 
of an agreement to the contrary the security followed the note. C. S., 
3033; Jones v. Asl~ford, 79 N. C., 173; Hiller v. Hoyle, 41 N. C., 270. 
The mortgagees held the legal title in trust for the benefit of the plaintiff 
who, as holder of the note, was vested with an equity to have the land 
sold under the mortgage and the proceeds applied in payment of the debt. 
Hyman v. Devereux, 63 N .  C., 624, 629; Williams v. Teachey, 85 N .  C., 
402; Kiff v. Wertver, 94 N. C., 274; Jenkim v. Wilkimon, 113 N .  C., 
532; Baber v. Hanie, 163 K. C., 588; Stevens v. Turlington, 186 N.  C., 
191. 

I t  is immaterial that the plaintiff had no right to exercise the power 
of sale in the absence of a proper transfer of the mortgaged property by 
the mortgagees, because all interested parties were before the court 
when the decree of foreclosure was made. Wed v. Davis, 168 N.  C., 298; 
Bank v. Sauls, 183 N.  C., 165. 

But the appellant contends that these principles are not applicable in 
the instant case for the reason that before making the purchase he was 
assured by one of the mortgagees that there was no encumbrance upon 
the land and that he paid the purchase price to the mortgagees at the 
request of the mortgagor and accepted the deed upon this assurance. 
I n  support of this position he relies chiefly on Bank z.. Sauls, supra. 
There it appeared that the defendant J. L. Sauls had executed his 
promissory note for $6,000 to Sauls & Lamb and had secured its pay- 
ment by a mortgage on land in Craven County, the mortgage having been 
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duly registered; that the mortgagees had thereafter obtained a loan of 
$4,000 from the First  National Bank of Kinston and had delivered the 
notes and the mortgage to the bank as collateral securii,y, but that the 
mortgage had not been assigned; that sometime thereafter the defendant 
Sauls had conveyed the same land to Lafayette King and his wife, by 
whom a deed of trust had been executed to Dunn, trustee, to secure the 
notes for the purchase money. I t  appeared, further, that Sauls & Lamb, 
mortgagees, had canceled the record of the first mortgage in accordance 
with the statute (C. S., 2594 (1) ; and that after such cancellation 
they had obtained a loan of $8,500 from the Peoples Bank of New Bern 
by placing as collateral security for such loan the notes executed by King 
and his wife and secured by the deed of trust to Dunn. I t  was shown 
also that the mortgage had been canceled without the permission or 
knowledge of the First National Bank of Kinston. 

The court held that as the legal title to the land conveyed by the mort- 
gage to Sauls & Lamb had never been divested by a transfer or assign- 
ment of the mortgage to the First National Bank of Kimton the cancel- 
lation of the registration by the mortgagees was effective and that the 
Peoples Bank of New Bern was thereby protected. I n  the opinion it is 
said: "The Peoples Bank of New Bern had the recordrl of the county 
examined and, finding therein the mortgage to  Sauls & Lamb properly 
canceled by the mortgagees, was absolutely protected in  the loan made. 
to the holders of the notes secured by the King deed of tmst." 

I n  that case and i n  Guano Co. v .  Walston, 187 N.  C., 667, there was 
a proper cancellation of the registered instrument; but not so in the 
case before us. The registered mortgage was constructive notice to all 
who were interested in the mortgaged property or dealt in reference 
to it with the parties of record. C. S., 3311; Smith  v. Fuller, 158 
N. C.. 7. 

Sauls & Lamb, mortgagees, did not join in  the conveyance executed 
to Skinner by J. W. White, mortgagor, and his wife; but the appellant 
contends that Lamb's alleged false representation had the effect of 
canceling the mortgage. H e  rests this contention upon the doctrine of 
equitable estoppel, for he does not claim a formal cancellation either 
at  common law or under the statute. 

1f.it be granted that Sauls & Lamb as between themselves and Skinner - 
are estopped by Lamb's representation, concerning which we express no 
opinion, i t  does not necessarily follow that the plaintiff's equity of 
foreclosure is thereby defeated. The rule is that only parties and 
privies to the representation relied on are affected by an estoppel in 
pais. I t  is not suggested that the plaintiff was a  part^: to the communi- 
cation between Skinner and Lamb or that it had any knowledge of the 
transaction between them; and as to alleged deceit it can hardly be 
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insisted there was any privity between the plaintiff and the mortgagees. 
Bigelow says: "In the law of estoppel one person becomes privy to 
another (1) by succeeding to the position of that other as regards the 
subject of the estoppel, (2)  by holding in subordination to that other. 
. . . Thus, to give an illustration of privity by succession, an assignee 
is not estopped by judgment against his assignor in a suit by or against 
the assignor alone, instituted after the assignment was made, though 
if the judgment had preceded the assignment the case would have been 
different.'' Estoppel, 158. 

The same principle is stated in 21 C. J., 1182: ''L4 person in privity 
is bound by an estoppel because he comes in after the fact creating the 
estoppel by succession or representation to the original title or interests. 
. . . The general rule is that a grantee will not be estopped by any 
act, conduct, declaration of his grantor of which he has no notice or 
which is subsequent to his conveyance." 

Since the plaintiff held the note as an innocent purchaser for value 
and was vested with an equitable right to demand a sale of the mort- 
gaged land, the legal title to which the mortgagees held in trust for his 
benefit, and, moreover, had no knowledge of the alleged fraud we are 
of opinion that the equitable estoppel relied on by the defendant is not 
effective against the plaintiff and that his Honor was correct in declin- 
ing to sign the judgment tendered by the defendant. 

We presume it will readily be conceded that Stevens v. Turlington, 
186 N. C., 191, is not decisive of the question presented here; and in 
Finance Co. v. Cot ton  i1Ii7ls Co., 187 K. C., 233, it is said that evidence 
of an unwritten release of the mortgage would become material only in 
the event the jury should find that the plaintiff was not the holder of the 
note in due course. I n  our case this contingency is met by the ~ e r d i c t  
of the jury. T e  find 

No error. 

D. I,. HERRING v. ATLANTIC COAST LINE RAILROAD COMPASY.  

(Filed 15 March, 1025.) 

1. Railroads-RuleeWaiver. 
By permitting its shippers to accumulate bales of cotton upon its plat- 

form, in spaces thereon assigned to them, for a long period of time, a 
railroad company waives a rule it has promulgated that no liability for 
fires thereon will attach to it unless and until the cotton has been offered 
to and accepted by it for shipment, and its bill of lading accordingly 
issued, though notice of this rule has remained posted on the platform in 
question. 
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2. Railroads--NegligencsProximate Cause-EYre ieBurden  of Proof. 
Evidence that  the plaintiff's cotton was destroyed by Ere while on the 

defendant railroad company's platform a t  night; that  half an hour before 
the fire a freight train was stopped near the platform, w ~ t h  a caboose car 
attached, whereon was a fire in the stove for cooking; that  live coals were 
on the track beneath this car on an inflammable right of way, with the 
wind blowing towards the platform, is sufficient to take the issue of de- 
fendant's negligence to the jury, with the burden of proof on plaintiff, 
permitting plaintiff to recover, if the negligence is found by the jury to 
be the proximate cause of plaintiff's damage. 

3. S a m e I n s t r u c t i o n e .  
Where there is evidence tending to show only that  the plaintiff's cotton 

on the defendant's platform was set fire to and destroyed by fire set out 
negligently from the defendant's caboose car, and no evic.ence that  it  was 
caused by fire set out by the locomotive attached to the train, i t  is not 
reversible error, as  tending to confuse the jury in its deliberations, for the 
trial judge to read by way of analogy, so far  as  i t  would extend, opinions 
of the Supreme Court on the question of the defendant's liability for set- 
ting out sparks from its locomotive, with instructions that  properly con- 
fined the analogous cases to the law involved in the instant case. 

4. Sam-Rights of Way. 
Where the issue is presented a s  to whether the defendant railroad 

company negligently set out fire on its foul right of way, which was com- 
municated to and destroyed the plaintiff's property, a definition that 
defined the right of way as  coextensive with the defendant's right to use 
the land for railroad purposes, and not confining it  to its actual present 
use, is correct. 

5. Instructions-Interpretation - Rail&s--Negligene-m'ires-Appeal 
and Error .  

An instruction to the jury will be given effect in its connected and 
related parts as  a whole; and held, under the facts of this case, i t  is not 
objectionable as  making the defendant railroad company liable for negli- 
gence and as  an insurer for cotton of i ts  customer stored on its platform 
for accumulation to a sufficient number of bales for sale and shipment, 
and which, a t  the time, had not been tendered to the defendant for ship- 
ment or accepted by it  therefor, etc. 

Where the issue of the amount of damages has been presented to the 
jury for determination and the amount practically agreed upon depend- 
ing upon the question as  to the defendant's negligence, it  is not thereafter 
open to the defendant, for the first time after verdict, to contend that  
interest had erroneously been included by the verdict. 

APPEAL f r o m  Daniels, J., a n d  a jury,  at September 'Term, 1924, of 
SAMPSOK. 

The m a i n  contentions of plaintiff is set out  i n  a p a r t  of h i s  com- 
plaint,  as follows : 

"That  on  account of t h e  negligence and  carelessness a n d  want  of due  - - 
care  on  t h e  p a r t  of t h e  defendant  as  set out  abore  i n  negligently main-  



N. C.] S P R I S G  TERM, 1925. 287 

tailling a foul and trashy right of way by leaving its passenger engine 
near said platform with the fire still burning in its furnace and by 
negligently removiug the ashes from said engine and live coals and 
throwing the same on their said trashy and foul right of way near said 
cotton platform, and by locatiug the eatiug car on the freight train 
within a fcw feet of said cotton platfornl and negligently permitting 
the stove in said eating car to be lighted and used for cooking purposes 
and by maintaining a defective flue without a spark arrester, and by 
p ( ~ ~ n i t t i n g  sparks to escape from said flue, and by permitting the shift- 
ing of their freight engine on their said track near said cotton platform 
where the plaintiff's cotton was stored, which engine by the defendant's 
negligence was emitting lire sparks of fire and the defendant by inviting 
the plaintiff and their other customers to store their cotton on their 
cotton platform on their right of way within a few feet of said engine 
and by the defendant's failure to exercise due care for the plaintiff's 
cotton thus situated for shipment, that on account of the negligent con- 
duct on the part of the defendant, fire escaped from the defendant's 
said engine and live coals and ashes from said fire box as aforesaid, 
ignited the foul and trashy right of way and was communicated thus to 
said cotton platform and burnt up fifty-eight bales of cotton belonging 
to the plaintiff, and the plaintiff was damaged in  the sum of $5,909.97." 

The contentions of plaintiff mere denied i n  to to  by defendant. 
The issues submitted to the jury by the court below and their answers 

thereto, are as follows : 
"1. Was the plaintiff's cotton burned by the negligence of the defend- 

ant, as alleged in the conlplaint? Answer: 'Yes.' 
"2. I f  so, what damage is the plaintiff entitled to recover? Answer : 

'$5,909.97, with interest from 13 October, 1922, up to date.' " 
Judgment was duly rendered in accordance with the verdict. 
The defendant made numerous exceptions and assignments of error 

and appealed to the Supreme Court. The other material facts and 
assignments of error will be considered in the opinion. 

Faircloflt & Fisher, Fowler d Crumpler, H. E. Faison and Butler & 
IIerring for plaintiff. 

Rountree 4 Carr and A. XcL. Graham for defendant. 

C ~ a ~ r t s o s ,  J. On 13 October, 1922, between 9 and 9:30 o'clock at 
night, the plaintiff, a cotton buyer, had 58 bales of cotton, for which 
he paid $5,909.97, burned. The cotton mas on the defendant's covered 
shed or platform, on which it receired freight for shipment, in the town 
of Clinton. This cotton was sold on the morning of 13 October, to 
one J. B. Wilson, ~vho lived at Warsaw, at 2254 per pound, and it mas 
to h a ~ e  been shipped to the purchaser the next morning, over defend- 
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ant's road. The defendant, during the cotton season, permitted the 
official cotton-weigher for the town of Clinton to have scales located 
in the middle of the platform for accommodation, where cotton purchased 
by the various cotton buyers of the town of Clinton was weighed. 
Certain cotton buyers had sections on the railroad platform to put 
their cotton. Plaintiff had a section numbered, which would hold 
about a hundred bales, reserved for his cotton. Plaintiff had been 
shipping there, using scales and platform about 7 years. The weigher, 
after weighing the cotton, had the one he had hired to roll the cotton 
and place i t  in his section. The platform where the cotton was stored 
came up near the box cars that hauled the cotton. TEe cotton on the 
platform was within 20 feet of the railroad and on defendant's right of 
way. A few bales had been there since August, most of it from one 
to three weeks. Plaintiff was allowed to keep the cotton there until he 
had enough to fill an order, and testified that "Robody asked me 
to take that cotton off the platform . . . There was an under- 
standing that I would ship the cotton when I got an order for it or 
found a purchaser. Some cotton was sitting there in the section that 
had been assigned to me to accumulate cotton on. I (lid not want to 
sell it as the prices mere going up. I was not trying to find a purchaser. 
I accumulated it and paid for it. I t  was already sold but not deliyered. 
I did not have a bill of lading for it and it was not insured. . . . I 
saw cotton blowing around. Those wads were put on 1-op of the bale, 
and the wind must have blown them off, just small bunches of cotton. 
Pretty dangerous condition i t  looked to me. . . . The cabin and 
cars were right there where the cotton burnckd." 

Ross RfcAlop, testified for plaintiff in part:  "The night of the fire 
I was staying at  my mother's, 35 or 40 yards from ihe fire. I still 
live there. The premises around the platform from the side of the rail- 
road were in bad condition. There was a cab sitting the]-e. I discovered 
some ashes between the railroad tracks and it was live coals, smoking 
a little bit. There was some fire coming out of the railroad cab that 
was sitting there; and there was some people in their making right 
smart of fuss, laughing and enjoying themselves. This was on the 
side by the mule pen, up towards the warehouse. The cab was on a 
work train. I suppose the hands cooked and ate on the cab. That was 
somewhere about twenty feet from the platform as near as I can guess. 
From the edge of the cab to the edge of the platform was about four 
and a half feet I guess. The platform w:is corered with cotton. I t  
was somewhere after 9 or close to 10. I t  mas about thirty minutes before 
the fire broke out. I was up at  Henderson Boykin's house about a half 
mile from the railroad when the fire broke out. I went lo the fire. The 
wind was whipping both ways when I came up and then switched that 
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way and then the wind changed and carried i t  both ways. The  wind mas 
blowing from across the railroad track and another time blowing another 
way. There were live coals in the little ashes that  I spoke of. I t  was 
on the south side of the platform right in the  center of the railroad 
track. About four or five feet from the platform. There was some 
old scrap cotton that  had blown out between the railroad track and 
the cotton platform, and some scrap hay that  had been pulled out of 
the box. The  weather was dry  and windy." 

Chester Faircloth (colored), testified for plaintiff: '(I live in town. 
I saw the cab the night before the fire. I t  was not f a r  from the cotton 
platform, I think i t  mas on the main l ine;  did not notice i t  particularly. 
I passed along there and noticed fire coming out of the stove flue where 
the flue would T. T h e  fire mas coming out both ways when I went 
along there, a blaze of fire coming out of both sides of the flue. Some- 
body was in there laughing and talking. I did not notice whether that  
right of way was clean or foul, that  day, that  night or the day before. 
There would always be scattered cotton there. The  cab was about thir ty 
or forty feet from the cotton platform. The  cotton platform that  night 
was full of cotton. I saw this about thir ty minutes before the fire 
alarm." 

Plaintiff's evidence tended to show that  the cottoil was ignited by 
sparks, or cinders, from the flue of the  caboose or train hands' eating 
car, and from l i r e  coals and ashes on the track put  there from the 
e n g i n e a l l  near the cotton. The  right of way was foul and trashy 
with inflammable material, the  wind was blowing from the flue and 
l i re  coals and towards the cotton. 

The  record shows that  some fifty witnesses testified in the court 
below. We ha re  only gircn such evidence as we think material to pass 
on the assignments of error made by defendant. 

The  defendant had caused a notice to be posted a t  the platform, 
as follows: "All persons are hereby forbidden to place cotton or other 
property upon the right of way or premises of this company unless 
the same is tendered for shipment with full shipping instructions given 
to the agent of the company a t  the time such property is so placed; the 
conlpaily will assume no responsibility or risk of any kind for the 
property so unlawfully placed upon i ts  premises without its consent, 
but the same will be at the full risk and care of the owner." 

The  defeiidant's first assignment of error to the charge of the court 
below, is as follows: "Now, if the company gaT7e this notice and posted 
it,  but permitted the buyers and cotton weigher to use it as they 
had been doing theretofore, then that  would be what is known in law 
as a waiver of the notice to take off o r  obtain bills of lading, and would 
not affect the rights of the plaintiff in this  case, and if you are satisfied 
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that in spite of this notice, the railroad company did permit buyers and 
the cotton weigher to use this platform in  the manner testified by all the 
witnesses, then you will find that was a waiver of requirement to move 
or obtain bill of lading, and if you do so find, then you will go to 
the other phases of the case. . . . I charge you, upon all the testi- 
mony, if you find the facts to be as testified by the witnesses, in refer- 
ence to the use of the platform, and this notice, that there was a waiver 
by the defendant of the requirement to obtain bill of lading, or remove 
the cotton, and an implied consent that the platform should be so 
used." 

The defendant contends that it "had a perfect right to make and 
promulgate this rule and to insist upon its being complied with." I n  
this we agree, but defendant further contends that there was sufficient 
evidence that ought to have been submitted to the jury that defendant 
had not waived the requirements of the rule. I n  this we cannot agree. 
From a careful reading of the entire evidence, we think the charge 
of the court below correct, and this assignment of error cannot be 
sustained. 

I t  is well settled law that railroad companies, in the conduct of their 
business, have a perfect right to make aid promulgate ~"easonable rules 
and regulations. To be binding, they must be properly promulgated 
and in full force and effect-a living rule-and not revoked or abrogated 
by other inconsistent rules and regulations or orders. With knowledge 
or acquiescence of the master, either express or implied that they 
have been habitually violated, they are ordinarily regarded as a dead 
rule, waived, abrogated or revoked. Hinnant v. Power Co., 187 N.  C., 
299; Tisdale v. Tanning Co., 185 N.  C., 501; Fry  c. Utilities Co., 183 
N.  C., p. 288; Whitehurst v. R. R., 160 N. C., 2 ;  Smith z.. R. R., 147 
N. C., 610; Bordeaux v.  R. R., 130 K. C., 531; Haynes 2). R. R., 143 
N. C., 165; Biles z9. R. R., 139 N. C., 532, same case 143 N. C., 78. 
On all the evidence, we think the rule was waived by thp defendant. I t  
was so far as this plaintiff's rights were concerned, a dllad rule. 

The defendant's second assignment of error is in regard to the charge 
of the court below, as follows: "I have instructed you not to consider 
anp allegation of negligence by reason of sparks from the engine, but 
the rule laid down by our courts, even if there had been any sparks from 
the engine, is as follows: I am reading this as a direction to you, although 
I have told you that you cannot consider any sparks from the engine, 
but SOU will apply this lam to the evidence, if you find there was any 
fire that escaped from the caboose.') Then the court below laid down the 
rule of liability in regard to "sparks or cinders from an engine" and 
read the rule as laid down by Walker, J., in Aman 2,. Lumber Co., 
160 S. C., 373.  Further in the charge, the court below said: "There- 
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fore,'I charge you that you cannot hold this defendant in any manner 
for any sparks coming from the locomotive, and igniting any trash 
or anything of that  sort . . ." 

Defendant contends that  there was no evidence of any sparks from the 
engine and the court so held, but the defendant further contends that  
the court below applied the rule of "sparks and cinders from an engine" 
to sparks from the flues of the  caboose stove. W e  think this in the 
charge later on was eliminated as the court does not in the  direct 
charge require defendant to  have spark arresters in connection with 
cook-stoves in  cabooses. I t  is not necessary for us to decide in this 
case. We  must take the charge as a whole and not disconnectedly. 
Taking the elitire charge complained of, we do not think i t  mas con- 
fusing, as contended by defendant, nor do we think this aspect material 
or prejudicial. The reading of the authority was mainly for the purpose 
of explanatioil and laying down the general principles of lam as decided 
by this Court i n  partial analogous cases. The  jury is presumed to be 
men of sufficient intelligence, judgment and sense to draw the distinction 
and could not have been misled. The court below clearly and correctly 
charged the jury so there could be no misunderstanding, as follows: 

"If you should find by the greater weight of the testimony, the burden 
being upon the plaintiff, that the defendant permitted the cotton to be 
and remain on its platform near its railroad track, that  samples of 
cotton were stuck on the bales and that  there was cotton waste upon 
the said platform and around the said platform as to be easily ignited, 
and these samples caught from sparks or fire from the flue of the 
caboose car and fire was thereby communicated to the plaintiff's cotton 
and des t ro~ed the same, you will answer the first issue 'Yes,' with 
the qualification that  that  inflammable matter must have been there 
loilg enough for the railroad company to have known of its presence 
and to ha re  had an  opportunity to remove it. 

"If you find by the greater weight of the eridence, the burden being 
upon the plaintiff, that the defendant permitted cotton to be and remain 
on its platform, near its railroad track, and permitted samples of cotton 
and waste cotton and other inflammable matter to be and accumulate 
upon, under and around its platform, or its right of way, and that  such 
waste cotton and other inflammable matter caught fire from sparks 
from the flue of the caboose car, or from fire from ashes and l i re  coals 
left upon the track by the defendant's servants or agents, and the cotton 
was destroyed as the direct consequence of the same, you will answer 
the issues 'Yes,' unless you are  satisfied of one of these propositions by 
the greater ~veight of the evidence, you will answer the issue 'No.' I f  
you are not satisfied by the greater weight of the evidence that sparks 
were emitted from the caboose flue upon the cotton waste or foul matter 
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upon the right of way, and burned over it and destroyed the plaiiitiff's 
cotton, then you will disregard that contention from your consideration. 

"And if you are not satisfied by the greater weight of the evidence 
that the fire that burned the cotton came from such coals and ashes, 
if you find there were any upon the right of way, then you would 
disregard that allegation of negligence. I f  you are satisfied by the 
greater weight of the evidence that sparks did come from the ashes 
or coals on the tracks but are not satisfied by the greater weight of the 
evidence that that set fire to and burned the cotton, then you would 
answer the issue 'No.' There must not only be negligence on the part 
of the defendant, as I hare  defined it, but this negligence must be the 
proximate cause of the plaintiff's injury. You will have to find that 
there was negligence in regards to the coals or negligence in regards 
to sparks from the cabooscthen,  in addition to that, you will hare  to 
find that the right of way was foul, and fire from one of these sources 
or the other was communicated to a foul right of way and destroyed 
the plaintiff's property, before you can answer the issue 'Yes.' Unless 
you are satisfied of this, as I have recited, by the greater weight of the 
evidence, you will answer the issue 'No.' 

"You will remember that negligence or wrong-doing is never presumed 
against any man, and when property is destroyed by negligence, that 
places upon the complainant the burden to prove negligence and liability. 
The mere fact of a fire furnishes no inference of negligence, but in 
addition to the fire, there must be shown by the greater weight of the 
evidence, on the part of the plaintiff, that the defendant was negligent 
and that negligence was the proximate cause of the inLury, before you 
can answer the first issue 'Yes.' " 

Defendant's third assignment of error is in regard to the charge 
as to what constitutes a railroad's right of way: "The tern1 'right of 
way,' as applied to a railroad company, means a way over which the 
company has a right to pass in the operation of its trains, and the 
ordinary signification of the term when used to describe land which a 
railroad company owns or is entitled to use for railroad purposes, is 
the entire strip or tract it owns or is entitled to use for its purpose, and 
not any specific or limited part thereof upon which its main track 
or other specified improvements are located. I t  includes not only the 
strip of ground upon which the main line is constructed, but, as well, 
all ground necessary for the construction of sidetracks, turnouts, con- 
necting tracks, station houses, freight houses, and all other accommoda- 
tions necessary to accomplish the object of its incorporation." 

I t  will be noted that this definition is the exact language and taken 
from 22 R. C. L., p. 848, part of par. 100. The court then goes on and 
quotes the general rule approved by Allen, ,T., in regard to "sparks and 
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cinders from engine," in  Denny v. R. R., 179 N. C., p. 534: "The 
defendant is not required to keep its right of way absolutely clear and 
clean of all matters whatsoever that may be ignited, nor is it liable 
because of an accumulation of combustible matter on the right of way, 
likely to be the cause of injury, if there through some other agency than 
its omi, and for SO short a time that the defendant had no notice of its 
presence, express or imputed from length of time, and no opportunity 
to remove it. I t  must, however, exercise due care and precaution to 
avoid injury to the property of others, and to that end must not permit 
grass arid other combustible matter to accumulate or remain on its 
right of way in such quantity and of such character 'as are liable to be 
ignited by sparks and cinders from its engine,' cause injury, and so 
dangerous that itsmay reasonably be anticipated that injury will occur 
to adjacent landowners from fires originated thereon from engines being 
operated on it." 

The court then goes on and defines negligence, and says further: 
"In order that there may be no misunderstanding in your minds about 
the duty of the defendant, that having the cotton upon its platform, 
haled in the usual way, of itself, would not constitute a violation of 
its duty, to have its track free from foul matter, such cotton being 
there intended for shipment in the ordinary cdurse of business, and in 
such large quantity that, it is contended, its warehouse could not 
accommodate it, the quantity varying from time to time, and permitting 
it to be there, baled and awaiting shipment, would not be a violation 
of its duty in that respect, Kor could it be held on account of the 
mere fact of the presence of the cotton there to violate its duty to main- 
tain a clean right of Tray or clean premises. It would be liable only if 
the premises and right of way were permitted to become foul in the 
sense which I have defined, n i th  sarriples of cotton permitted to lay 
there and cotton around the platform and premises likely to be ignited, 
and in order to constitute negligence, this inflammable matter must 
have existed there long enough for the railroad company to know, or 
so long that i t  could hal-e known it in the exercise of reasonable and 
proper care!, that it mas there and constituted such a menace to prop- 
erty likely to be ignited and burn property there." This assignment 
of error cannot be sustained. 

The fourth assignment of error cannot be sustained. This part of 
the charge must be construed with that already given-and the part 
which followed. 

Defendant contends that the charge of the court makes defendant 
an insurer. We cannot so hold, but, on the contrary, the ,court in 
defining negligence bases defendant's liability squarely on negligence 
and that such negligence must be the proximate cause of the injury. 
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The court clearly charged: "Under the evidence in this case, I charge 
you that the defendant cannot be held in any manner as a common 
carrier or insurer of the property of t h ~  plaintiff, i,he cotton never 
having been delivered to the defendant or accepted by i t  for shipment, 
and therefore you will disregard any question of the defendant being 
insurer or being responsible for the cotton, because it was on this plat- 
form. I charge you further that there is no evidence to show that the 
locomotives of the defendant mere defective or negligently operated, nor 
that the fire that burned the cotton escaped from either of them, and 
you are not authorized to find the defendant negligent by reason thereof, 
and are instructed not to do so." 

The defendant relies on Shields v. R. K., 129 N. C., p. 5. I n  that 
case the Court says: "The defendant company was liable if grass and 
other inflammable material, negligently left upon its right of way, was 
ignited by sparks from its engine, for any damage to adjacent land- 
owners caused by the spreading of the fire. 8 A. 85 E. Enc., 14;  
Black v. Railroad, 115 X. C., 667. . . ." The Court goes on and 
says further : "If the plaintiff had placed combustible matter on defend- 
ant's right of way and the fire had originated in that, and destroyed the 
plaintiff's house and peanuts, it mould seen1 that, in that case, he could 
not recover; and defendant cited authorities tending to show that he 
could not. But this question is not presented by the facts agreed and 
we do not pass upon it." 

The defendant contends if the right of way was foul and trashy, and 
the plaintiff used the platform in his business and produced an inflam- 
mable condition, then the plaintiff should not be allowed to recorer. We 
do not think this question presented from the facts. The entire charge on 
this aspect placed the responsibility on defendant only in regard to the 
loose scattered cotton and trash, the foul and inflammable condition that 
defendant negligently permitted on the right of may. There was no 
evidence that plaintiff put any inflammable matter on defendant's 
right of way. 

The case of Maguire v. R .  R., 154 K. C., 384, cited by defendant is 
no authority in the present case. I n  the Maguire C U S P  it was held in 
general "When the evidence raises no more than a mere conjecture as 
to defendant's negligence, i t  is error to submit the case to the jury." 
Brown, J., in that case distinctly says: "In Black's case, supra (11.5 
N. C., 670), the following language was used in charging the jury: 
'You must first ascertain whether or not the fire was occasioned by fire 
or sparks from the engine. The burden of proof is on the plaintiff to 
show this. I f  the plaintiff has not shown it, that ends the case, and you 
should answer the first issue "KO." I f  you find the fire was occasioned 
by fire or sparks from the engine, then you must go on further and 
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inquire whether or not the defendant company has been negligent and 
xhether o r  not the damage to the plaintiff has been approximately 
caused by such negligence. I f  so, you should answer the first issue 
'(Yes." ' On appeal, this instruction was approved." 

The  Black case was tried in the court by Brown, J., then on the 
Superior Court bench, and his  charge was approved by Bu~wel l ,  J. 

There was sufficient el-idence in  the present case to be submitted to 
the jury. 

W e  do not think the fifth assignment of error prejudicial or reversible 
error, i n  regard to the court's charge in allowing interest. I t  was in  
evidence, uncontradicted, that  plaintiff had paid 21.60 a pound for the 
cotton and had sold it for 22Vs. The  plaintiff i n  his complaint demanded 
judgment only for the cost price of the cotton $5,909.9'7 damages, with 
interest. Defendant in its answer admits that  the plaintiff "made a 
claim for the loss of said cotton" and that  defendant refused to pay 
same. T h e  cause seems to h a r e  been fought out on the idea that if 
plaintiff was entitled to recorer a t  all i t  was for the sum demanded and 
interest. Defendant asked for no prayer for instruction. Under the 
facts and circunistancts of this case, the assignment of error cannot be 
sustained. 

The  case was tried out by an  able and painstaking judge. The  jury 
has found for the plaintiff, and, in law, me can find 

S o  error. 

GEORGE AIJIER HARRIS ATD HEKDERSON LOAN & REAL ESTATE 
COMPAST r .  ISABELLA CARTER AXD W. T. CARTER, HER HUS- 
BASD: EhlhIh CARTER ASD J. R. CARTER, HER HUSBASD, ASD LANDIS 
MOTOR COBIPAXT. 

(Filed 18 March, 1925.) 

In a suit to correct a deed for mutual mistake, a judgment was entered, 
by the consent of the parties, fixing one of the boundaries to the land a? 
a certain public highway, n l~ich  road was later changed by the State and 
county authorities so as to leare a strip of land between the old and the 
11ew road, upon which the plaintiff built a house and made certaiii other 
iml~rovements, the ralue of which would be impaired by the discontinu- 
ance of the old road as an outlet to the new one: Hcld ,  the defendants 
are equitably estopped from obstructing the old road and denying the old 
road as a boundary to their lands, the doctrine applying only as to the 
patties and privies to the former suit. 

APPEAL by defendants from B o ? ? ~ ,  J., at Fal l  Term, 1924, of T'asc~.  
0 1 1  11 February, 1889, J o h n  TV. T7aughan conveyed to Robert Crozier 
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whose only heirs are the feme defendants, a lot described as follows: 
"Begin at  a stone, William Finch's corner, on west side of the railroad, 
and run along railroad S. 27y2 W. 200 feet to a ston.; then N. 62y2 
W. 258 feet to a stone; then N. 27y2 E. 67 feet to a stone in Kittrell's 
line; thence E. 290 feet to the beginning." 

On 1 October, 1891, Robert Crozier and wife executed a deed for said 
lot to George H. Harris, father of the plaintiff George dlmer Harris, 
but in a suit instituted in the Superior Court of Vance County in 
1907, by the heirs at law of George H. Harris against the heirs at  law 
of Robert Crozier this deed was reformed and i t  mas adjudged and 
decreed by consent that the incorporation in the descriptive part of 
the deed from Robert Crozier and wife to George A. Harris dated 
1 October, 1891, of boundaries that include any land on the west side of 
the said county road was the result of a mutual mistake of the parties 
thereto and of the draftsman thereof, and the same mas reformed, cor- 
rected, and limited to a conveyance of only so much and such part of 
said land as lies between and is bounded by the right of way of the 
Raleigh and Gaston Railroad, the county road leading from Henderson 
to Middleburg, and the land owned in 1891 by Allgood. 

The defendants introduced a deed from John W. Yaughan to Mrs. 
I). Y. Cooper, dated 25 January, 1882; a deed frori  D. Y. Cooper 
and wife to W. N. Ellington dated 7 Spril ,  1884; and a deed from 
Ellington to Robert Crozier, dated 13 June, 1893, each conveying an- 
other lot adjoining Crozier's. 

There mas evidence tending to show that on the lot were a dwelling 
and a storehouse fronting the main street toward town, and that the 
plaintiff had been in possession of the lot for seventeen years. The 
lot at  the north end fronts on the State highway, but it is necessary 
to use the old road or the railroad right of ~ v a y  to get to the new road 
in  the other direction. 

The old road was widened on the west side in 1912, by order of the 
county commissioners and on 6 June, 1921, they made the following 
entry on their minutes: "On motion duly seconded, we accept the 
highway, without any changes, so far as Vance County is concerned, 
entering the county at Tar  R i w r  Bridge, passing through Henderson 
to the Warren County line, as per map exhibited, Also the following 
notice given: N. C. Highway Commission, Raleigh, N. C'., Dear Sirs : We 
the Board of County Comn~issioners of Vance County, ill regular session, 
this the 6 June, 1921, approre the system of highvay for Vance County 
as authorized by the map posted by you at the courlhouse door here 
4 May, and respectfully ask that you take over these roads at  your 
earliest convenience." 
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The  engineer of the Highway Comnlission testified: "As f a r  as we 
\ \ere concerned the road mas closed when we opened the new road 
. . . I t  was stated that  the old road mas covered by a deed owned 
by the Carters, and Mr. Rodgers, the claim engineer, told the Carters 
and their attorney, N r .  Hicks, that  the old road went back to the 
original proprrtg oxner, as  the Sta te  would not use i t  any more and 
the  Carters claimed that  theg were the property owners. This  was 
considered an  asset going to them in reclucing the amount they claimed. 
. . . W e  did not attempt to pass on any one's title-we just said 
the road went back to the original owners. . . . There is no direct 
conmlunication b~ tween  the store and the new road except over the old 
road. S o t  all ' the front of the H a r r i s  property is cut off from the 
neJv road. The  front of tllc store is cut off but I am not certaiil about 
the cl~velling." 

There was eyidence tha t  the ra lue  of the plaintiff's lot would h a r t  
11een reduced one-half or more if the road had been closed up. 

011 18 September, 1923, the drfendants leased the strip bet~veen the 
lien7 highway and the plaintiffs' land to the Landis Motor Company 
as a filling station site including a part of the old road;  arid the 
action is prosecuted to restrain the erection of such station. 

R. 8. V c C f o i n ,  J .  H .  Bridgers  and Thonlas J l .  P i f t m a n  for p l a i n t i f s .  
1licX.s & S o n  and  P e r r y  CE Ki t t re l l  for defendants .  

, \ ~ a l r s ,  J. Robert Crozier, father of the defendants, acquired title to 
the lot i n  question on 11 January ,  1880. The county road, represented 
on the plat as the "old road," extended through this lot ;  and i t  appears 
from the decree reforming the deed executed by Crozier to George H. 
Har r i s  that  the lot couveyecl to Har r i s  lies between and is  bounded by 
the railroad's right of Tray, the county road, and the land owned by 
A\llgoocl. I t  will be noted that  the  county road-"the old roadv-is 
thus made one of the boundary lines of the plaintiff's lot. I t  does not 
definitely appear vhen  this road lvas established, but the public acquired 
a n  easenlent in it and in the absence of evidence to the  contrary we 
assume that the title i n  fee remained as i t  was before the road was 
opened and rests finally in the defendants. T h e  general rule is  that  
vhcn  the owner of land lying on both sides of a public road conveys 
the land on one side the boundary is the line extending along the middle 
of the road, but the rule must be applied in  the light of the intention 
of the parties. I t  is not necessary to determine the question of 
intention in this instance. I f  the defendants are concluded by a legal 
nppropriation of the land c o ~ e r e d  by the old road they have no right 
to interfere n.ith the plaintiff's reasonable use of his property. 
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The old road extended over land conveyed by Vaughan to Crozier 
in 1880 and was used as a public road from that time until the date 
of the change made by the Highway Comrnission in 1022. The method 
by which the easement was originally acquired-whether by dedication 
or the exercise of the power of eminent domain-is not clearly disclosed 
by the record. I n  any event the defendants contend that the old road 
has been abandoned and that the defendants as the owners of the fee 
may appropriate the road to their own use. 

Summarized, the argument of the defendants is this : the alteration 
of the public road by the construction of a part of it in a different 
place where it will serve the same purpose was to this extent a dis- 
continuance of the old road; that the road was tal& over by the 
Highway Commission and altered; and that this was an implied racation 
or discontinuance of the old road. 

We fail to find in the record any express order 7;acating the old 
road. Certainly the conversation of the engineer with the defendants 
cannot be construed as an order of the commission for whom he was 
at work. I t  was at  most a mere expression of his opinion, for he stated 
that he did not attempt to determine the question of title. And the 
minutes of the county commissioners, offered in eridenctl, were simply an 
a p p r o ~ a l  of the highway system for Vance County, entered of record 
before the roads were actually taken orer. 

The defendants cite 37 Cyc., 174; 15 -1. & E., 404; Bradbei-ry v. 
Tl'alfon, 94 Ky., 167, as authority for the position that the alteration 
of an existing road operates as a discontinuance of such portions of the 
old road as are not embraced within the limits fixed .lor the new one. 
An examination of the authorities has failtd to disclose any decision to 
this effect under facts similar to those in the record before us. Xeither 
sees. 3846 and 38465 nor Honeyczt f t  c. Cornrs., 182 N. C., 321, is decisire 
as to this position. 

We deem it unnecessary, however, definitely to pass upon this point, 
for there is another principle bp which the controrersy may be deter- 
mined. Dedication may be established against the o1vn.r of the soil by 
showing that he has sold lots describing them as bound~d by a street or 
road. The authorities to this effect are nun~t~rous. 1 Elliott on Roads and 
Streets, 3 ed., see. 128, and cases cited; Herold v .  I twes fmef i t  Co., 
14 L. R. A. (N. S.), 1067; D o u g l a s  v. Land Co., 37 L. R. A. (N. S.), 
953, and note; Green 1 ) .  N i l l e r ,  161 N. C.,  2 5 ;  Haggard v .  Xitclte71, 
180 i\\'. c., 255. 

True, such dedication may be found most frequently in case of streets, 
parks, and other open spaces within municipal corporations; but the 
underlying principle is that of common law dedication operating by 
way of estoppel in pais rather than by grant. 1 Elliott, supra,  see. 125. 
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The lot in suit is outside the corporate limits but adjacent thereto and 
the old road is a continuation of the main street of the city. The 
principle upon which we base our decision is that of equitable estoppel. 

The deed from Robert Crozier to George H. Harris conveyed through 
mistake the entire lot described in the deed from Vaughan to Crozier. 
I n  1907, the mistake was corrected by a decree of the Superior Court, 
in which by consent of parties it was adjudged and decreed that the 
defendant Isabella Carter was the owner of so much of said land as was 
situated on the west side of the old road and that the conveyance to 
Harris should be limited to such part of the lot as was bounded by the 
railroad right of way, the old county road, and the land owned by 
Allgood. We do not say that the conveyance of the lot to Harris, in 
which it is described as bounded by the road necessarily constitutes a 
common law dedication ; but we are of opinion that by virtue of the con- 
sent decree, the boundary of the defendants' lot and of the lot conveyed 
to George H. Harris, and the buildings erected and the business con- 
ducted there, the defendants are equitably estopped from obstructing the 
old road and thereby seriously impairing the value of the plaintiff's lot 
and interfering with the business conducted thereon. 

I t  is important to remember that the controversy is confined to the 
parties plaintiff and defendant. Apparently the public is not interested. 
Neither the Highway Commission nor the board of county commissioners 
is a party. We conclude only the parties and those in privity with them. 

We find 
No error. 

FRED ALSTOS r. S A K C T  ALSTOX. 

(Filed 1s March, 1926.) 

VerdictPolling Jury-Reversal of VerdictAppaal and Error. 
After a jury has rendered its verdict upon the evidence, without indi- 

cation by any of the jurors of any dissatisfaction therewith, and have 
been discharged from further consideration of the case, and have mingled 
with those upon the outside of the panel, it is rerersible error for the 
trial judge to ask them if  the^ had not made a mistake in their answer 
to an issue, poll them, and reverse the issue in accordance with their 
answer to his question. 

APPEAL by plaintiff from Horton, J., at August Term, 1924, of 
FRANKLIN. 

Plaintiff alleges two causes of action for divorce-one that the defend- 
ant has committed adultery (C. s., 1699), and the other that the plain- 
tiff's life has been endangered by the cruel and barbarous treatment of 
the defendant (C. S., 1660). 
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Defendant files answer denying the allegations of the complaint, and 
sets up, by way of cross action, two causes for divorce: [I) that plaintiff 
has maliciously turned the defendant out of doors; and ( 2 )  that plaintiff 
has offered such indignities to the person of the defendant as to render 
her condition intolerable and life burdensome. 

Upon the issues thus joined, and which Tvere suppo;-ted by evidence, 
the following verdict and record appear in the case: 

"1. Were the plaintiff and defendant married? Snslver : 'Yes.' 
"2. Has plaintiff been a resident of the State for two years next 

prior to the bringing of this action? Answer: 'Yes.' 
"3. Did the defendant, ru'ancy Alston, commit adult~?ry as alleged in 

the complaint ? Answer : 'No.' 
"4. Did the defendant by cruel and barbarous treatment endanger 

the life of the plaintiff? Ansver : 'Yes.' (Later changed to 'No.') 
"5. Did the plaintiff maliciously turn the defendant out of doors as 

alleged in the answer ? Answer : 'Yes.' 
'$6. Did the plaintiff offer such indignities to the person of the defend- 

ant as to render her condition intolerable and life burdeiisome? Answer: 
'Yes.' " 

"The jury, about noon, returned a verdict, answering the first and 
second issues, 'Yes,' the third, 'No,' the fourth issue, 'Yes,' the fifth and 
sixth issues, 'Yes'; and the jury was discharged. At the opening of the 
erening session of the court, his Honor had the jury called into the 
box, and asked them if they had not made a mistake in answering the 
fourth issue, 'Yes.' Each of the jurors stated that they ought to have 
answered that issue, 'NO.' Plaintiff objected and excepted to the exami- 
nation of each and every juror by his Honor, because after the return 
of the verdict and discharge of the jury, the case was ended, and calling 
the jury back and allowing them to reverse themselves was contrary 
to the practice and procedure of the court." 

From a judgment against the plaintiff awarding the defendant ali- 
mony and counsel fees, and retaining the cause for further orders, plain- 
tiff appeals. 

W. d l .  P e r s o n  for p laint i f f .  
TYm. H.  a n d  Thos. W.  Rufin for de fendan t .  

STACY, C. J., after stating the case: I t  is the position of the plaintiff, 
appellant, that the court acted without authority in  reassembling the 
jury, after its discharge, and permitting a change in the verdict which 
had previously been rendered. The record fails to disclose the reason for 
this procedure, as the evidence was amply sufficient to support the 
verdict. I n  fact, the evidence was all one way as to the alleged treat- 
ment of the plaintiff by the defendant. ,.lccording to the plaintiff's 
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testimony, the defendant deliberately threw boiling water on him in 
*4ugust and inflicted such serious injuries as to confine him to his room 
for three or four months or until nearly Christmas thereafter. Defend- 
ant  admitted throwing boiling water on plaintiff about an  hour after 
they had had a fight in the month of August. 

There was no suggestion from any mcrnbe~  of the jury that the verdict, 
as rendered and accepted by the court, did not represent the actual find- 
ing of the jury, nor was i t  suggested that  the same should be correctcd 
to make i t  speak the t ru th  or show what the jury had really done. 
I t  will be observed that after the jury TTas reassembled and asked if i t  
had not made a mistake in answering the fourth issue "Yes," each of 
the jurors stated the issue "ought to have been answered, 'So.' " But  
they do not say that such was the original agreement of the jury and 
that the issue was answered "Yes" by mistake or inadvertence. The 
effect of ~ v h a t  took place, therefore, lT7as, not to correct an error in 
the verdict, as sanctioned by Lumber Co. v. Lumber Co., 187 X. C., 
417, but to impeach the verdict, as rendered, and to return a differci~t 
verdict. This procedure 71-as disapproved in Xi f che l l  v. Mitchell,  122 
N. C., 332. 

I t  is possible that  no real harm has resulted from the irregular pro- 
cedure in  the present case, but we cannot approve, as a precedent, the 
practice of recalling the jury and alloning a change to be made in 
the verdict, after separation and over objection, when an opportunity 
has intervened, as it had here, for the operation of outside and undue 
influences on the minds of the jurors. TTVright v. Hemphill, 81 N. C., 
33. 

H i s  Honor might hare  declined to accept the verdict ~vhen it was 
first rendered. or he could h a ~ e  set it aside and retired the case; but 
on the record, as now presented. the plaintiff must be awarded another 
hearing, and i t  is so ordered. 

~ e l v  trial. 

CHAR'D1,ER Ei RA4GLAND r. J O H S  

(Filed IS  March, 1925.) 

Evidence-Declarations-3fortgnge-Claim and Delivery-Res Gestze- 
Hearsay. 

Where, in claim and delivery for two mules by the mortgagor under all 
unregistered mortgage, the defendant claims as a purchaser from the 
deceased mortgagor, evidence by the plaintiff as to what the deceased 
mortgagor had subsequently said tending to establish the plaintiff's claim 
is not part of the res geate, and is incompetent as hearsay. 
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APPEAL by defendant from Horton, J., at  August Term, 1924, of 
FRAXKLIN. 

Civil action i n  claim and delivery, tried upon the  following issues: 
"1. Are  the plaintiffs, Chandler and Ragland, the  owners and entitled 

to the possession of the two mules in  controversy? Answer: 'Yes.' 
"2. What was the value of said mules at  the time (of the seizure in 

claim a i d  delivery? Answer : ($75.00.' " 
Judgment on the verdict for plaintiffs, from which the defendant 

appeals, sssigiiiag errors. 

1T'm. 11. and Thos. I.8. Ruflin for plainti,fs. 
IT'. M. Person for defendant. 

STACY, C. J. This is a n  action ill claim and delivery, instituted by 
plaintiffs to recover, as mortgagees or by virtue of an  unregistered 
retained-title contract, the possession of a pair of mules, sold by plain- 
tiffs to one George Burnett, now deceased. On the trial, defendant con- 
tended that he had purchased the mules from George Burnett, for value 
and uithout notice of the plaintiffs' lien, and gave evidence to this 
effect. 

Over objection, the plaintiffs were allowed to offer the testimony of 
tn.0 nitnesses, tending to shom what George Burnett had said to them 
on different occasions, and subsequent to the transaction, i n  regard to 
the alleged sale of the mules to the defendant. D. P. NcI<inne, a witness 
for the plaintiffs, testified to a conversatioli with the deceased in which 
he was informed that  the mules had only been rented or hired to tlie 
defendant and that  no sale of them had been made, A like coilversation 
was detailed by the widow of the deceased. This  evidence was in- 
competent as hearsay and should ha re  been excluded. Barker ?>. Ins. Co., 
163 X. C., 173; XcCur?-y v. Purgason, 170 X. C., p. 4136. 

Speaking to a similar question in the case of Matthis .c. Johnson, 
180 N. C., p. 133, Walker,  J., said:  "The testimony of K. A. Robinson 
was properly excluded, because he proposed to speak solely of a state- 
ment, not only of a third person, but of a person who had since died, 
which was made to him. This was hearsay and incompetent, it having 
none of those safeguards required by the  la\v for the maintenance of 
truth." 

And in Printing Co. z.. IIerbert, 137 S. C., 317, the holding of the 
Court is quite accurately stated in the second head-rote, as follo~vs: 
" In  an  action to recover possession of a printing press sold by plaintiff 
by conditional sale, which passed into tlie hands of a publishing com- 
pany as an  alleged innocent purchaser, declarations of the deceased 
buyer are inadmissible to shom that he received value from the publish- 
ing company." 
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T h e r e  7% as  e r ror  ill the  atlrnissioii of this evidence as  above indicated. 
I t  u a s  no more illail statements, g i ~  en by t h e  witnesses, of d a t  t h e -  
profess to  have heard  the deceased say. T h i s  is  not  t h e  kind of evidence 
to  he s a n c t i o ~ ~ e d  by our  courts of justice, f o r  t h e  deterrnination of the  
r ights  of lit igants. Satterultite c. I l icXo,  44 S. C., 10.5; 22 C.  J., 199. 
I t  could not be competent a s  a par t  of the res g e s t ~ ;  t h e  conrersations 
v e r c  h a d  long a f te r  t h e  alleged i ransact ioi~.  new t r ia l  must  be 
:I\\ ardetl;  and  i t  is so o r d e r d .  

S e n .  t r ia l .  

THE FEDERAL LASU BASK O F  COLUMBIA v. J. U. BABROK 
ASD 11. J. BARROW, HIS JYIFE, ET ALS. 

(Filed 18 March, 10'23.) 

1. Bills a n d  Sotes-Banks a n d  Banlring~PaymentCaskier's Check- 
Collection-Negligence-Burden of Proof. 

\\'here the defense to an action by a bank ulmn an unpaid clieck given 
fur a l~art ia l  pajment ul~on one of a series of mortgage notes is the negli- 
cence of the  lai in tiff bank in not having used a course of collection 
nlicrcin the check would have been promptly presented to the clrnnee 
b:mk and l~a id ,  the burden is on the defendant relying thereon. 

2. Same-Evidence-Nonsuit-Questions fo r  Jury. 
111 all action by plaintiff land hank to recover upon certain notes given 

11y a borron-er, secured by mortgage on tlie amortization plan for default 
in ~ n y n ~ e n t  of one of its notes in the series wherein, under the terms of 
tlic transactiol!, all of the notes became clue and payable, there was el-i- 
tlence trnding to show that  under instructions of the plaintiff the defend- 
ants obtained a cashier's check for the full amount of the payment of the 
llote then clue, which the plaintift' was to accept as  payment, and, owing 
to tlic l~laintiff's negligence, the check reached the bank of its issuance 
after it had suspended payment : H e l d ,  two issues of fact \vere raised for 
the jury-one, whether the plaintiff had agreed to accegt the cashier's 
c.lleck in absolute payment ; and the other, ~ ~ h e t h e r  the plaintiff had neg- 
ligently selected for the cashier's check a delayed course of collection that 
1)rercnted the check reaching the bank of its issuance before payment hat1 
been there susl~ended; and a motion a s  of  ions suit was properly denied. 

3. CourteDiscretion-Motion t o  Set  Aside V e r d i c t A p p e a l  a n d  Error .  
h motion to set the verdict aside as  being against the weight or credi- 

I~ility of the evidence is to the sound discretion of the trial judge; and ill 
rlic :tl~wncc of an ahl~se of thi i  discretion, is not reriewable on nlq)eal. 

A 1 ~ ~ ~ . ~ ~  by plaintiff f r o m  X i d y e t f e ,  .I., a t  September Term,  1924, of 
( 'RAYEX. 

On 9 October, 1919, plaintiff loaned t o  defeiidarits. J. B. Bar row arid 
v i f t ,  thc  sum of $5,400, and  defentlants on same d a y  executed and 
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delivered to plaintiff, their note by which they promised to pay to plain- 
tiff the principal sum of $5,400, with interest a t  535 per cent, i n  3 1  
annual installments, each i n  the sum of $351 due on 1 December, of 
each succeeding year, thereby providing for the payment of principal 
sum and interest on the amortization plan. I n  order to secure payment 
of said note, by installments as  provided therein, defmdants on said 
clay, by mortgage, duly executed and recorded, conreged to plaintiff 
a tract of land, situate in Craren  County, N. C., fully dtwribed therein. 
I t  is provided in both note and mortgage that  upon def zult in the pay- 
ment of any one of the annual  installments, by whicl- said note was 
payable, the whole principal sum, with accmed interei>t, shall become 
due and payable a t  once. 

Plaintiff alleges that  the installment due on 1 December, 1923, was 
not paid, and that  because of such default, the whole principal, with 
accrued interest became due and payable, at date of such default; that  
plaintiff is  the owner and holder of said note and there is now due 
on the same the sum of $5,165.10, with interest a t  5yL per cent from 
1 December, 1922. Plaintiff deinands judgment that  it rezover of defend- 
ants, J. B. Barrow and wife, the sum of $5,165.10 with interest from 
1 December, 1922, and prays that  the court appoint a commissioner 
to sell the land conveyed in the  mortgage and that  out of the proceeds 
of said sale, the indebtedness due by said defendants to plaintiff be paid. 

Defendants deny that  there was default by them in the payment of 
said installment, and that  the note, secured by said mortgage is now 
due;  they allege that  said installment has bcxen paid. Defendants allege 
that  prior to 1 December, 1923, they were instructed by plaintiff 
to purchase a cashier's check or money order for the amount due on 
said installment and to remit same in payment of said i r  stallment ; that  
complying with said instructions, defendants, on 30 November, 1923, 
purchased of the Bank of TTanceboro, a t  Vanceboro, N. C., its cashier's 
check for $351, payable to the Federal Land Bank of Columbia, and 
forwarded same a t  once by registered letter to plaintiff in payment of 
installment due on 1 December, 1923; that  plaintiff recc!ired said cash- 
ier's check in payment of said installment and thereafter sent to defend- 
ants, through the mail, a receipt acknowledging payment of amount 
due on said installment. 

Defendants further allege that  plaintiff negligently faiied to send said 
cashier's check promptly to Bank of Vanceboro, for  payment; tha t  if 
plaintiff had promptly sent said cashier's check which was in its 
hands on 3 December, 1923, to Bank of Vanceboro it would h a r e  been 
paid. 

Defendants further allege that  plaintiff negligently sent said cashier's 
check to the Murchison National Bank of Wilmington, N. C., on 4 
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Ueceinber, 1923; that  said Murchison Xational Bank on 6 December, 
1923, forwarded said check to the Federal Iteserve Bank a t  Richmond, 
TTa., and that  said Federal Reserve B a l k  on 7 December, 1923, sent 
said check to Bank of Vancebo~o, a t  Vanceboro, K. C., a t  which bank i t  
was received by mail, on Saturday, 8 December, 1023 ; that  on Monday, 
10 December, 1923, Bank of Vanceboro sent its draft  on the National 
Bank of S e w  Bern, S. C., to the Federal Reserve Bank a t  Richmond, 
T'a., in payment of said cashier's chcck which n a s  thereupon marked 
('Paid," by the said Bank of TTanceboro, the drawee of said check. This  
draft  \!-as forwarded by Federal R e s e n e  Bank to Xational Bank of 
S e w  Bern, uhich  refused payment of same. A receiver for Bank of 
TTanceboro was appointed on 13  December, 1923. Defendants allege that  
if plaintiff had sent the cashier's check direct to Federal Reserve Bank 
a t  Richmond, instead of the Xurehison Xational Bank a t  TVilmington, 
it ~vould have been presented to Bank of Vanceboro in time for the 
draft on the Sa t iona l  Bauk of New Bern to Federal Rescrrc Bank at 
Richmond in payment of same, to have reached iYational Bank of S e n  
Bern on 9 December, 1923, when it vould have bem paid out of the 
deposits of the Bank of Vanceboro with said Xationul Bank of S e w  
Bern. 

Plaintiff in its reply, denied the allcgatiolls contained in the anqner, 
in defense of plaintiff's cause of action. 

The  issues submitted to the jury, with the ansn-ers thereto, ne re  as 
f ollov s : 

1. Was  plaintiff's failure to get the $351 installment payable to i t  
by defendant, Barrox-, 1 December, 1923, due to its om1 negligence? 
Alnsn-er : Yes. 

2. Did the plaintiff bank instruct the defendant, Barrov-, to send 
them a cashier's chwk or money order in payment of the indebtedness? 
Ansn er : Yes. 

From judgment in accordance with the verdict of the jury in favor 
of defendants, plaintiff appealed, assigning errors based upon excep- 
tions-first, to the rcfusal of the court to allow plaintiff's motion for 
judgment a t  the close of all the evidence; second, to the court's refusal 
to charge the jury as requcsted by the plaintiff; third, to the submission 
of the second issue; and, fourth, to the refusal of the court to set aside 
the verdict and grant  a new trial. 

R. A. Sunn f o r  plaintiff. 
D. L. Ward f o r  dc jendan fs .  

C o ~ s o ~ ,  J. Defendants admit i n  their :Inswer the execution of the 
note as alleged in the complaint. As a defense to plaintiff's cause of 
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action, upon this note, defendants plead payment of the installment 
due on 1 December, 1923. They thereby assumed the burden upon the 
issues raised by the pleadings and submitted to the jury. Ellison v. Rix, 
S5 ly-. C., 80. At the conclusion of the evidence offered by defendants, 
plaintiffs moved for judgment upon the admissions in the pleadings, 
contending that  the evidence offered by defendants was not sufficient to 
sustain affirmative answers to the issues. 'The motion was denied, and 
plaintiff excepted. Plaintiff then offered evidence, and at  the conclusion 
of all the e~ idence  renewed its motion for judgment. 'The motion was 
again denied by the court, and plaintiff excepted. Assignments of error, 
based upon these exceptions, a re  discussed together in the brief filed for 
plaintiff. These assignments of error present for review by this Court 
his Honor's holding that there was sufficient evidence to be submitted to 
the jury upon the issues. 

I t  is admitted that on 3 December, 1923, plaintiff received, at  Colum- 
bia, S. C., through the mail, a letter from defendant. J. B. Barrow, 
enclosing a cashier's check, dated 30 Rovernber, 1923, for $351, issued 
by the cashier of the Bank of Vanceboro, IT. C., and payable to the 
order of Federal Land Bank of Columbia; that said cashier's check was 
sent by defendants to plaintiff i n  payment of installment due on said 
note 1 December, 1923, and was accepted by plaintiff, that the letter 
from defendant, ~ v i t h  which the cashier's check mas enclosed, was 
returned to defendant, stamped with the  words, "Federal Land Bank, 
Paid, December 3, 1923, Columbia, S. C."; that the letter, enclosing 
remittance, stamped, showing the date of its receipt Ey plaintiff, and 
p a p e n t  by the remittance, is the only rewipt which plaintiff sends to 
its customers for payments made on notes; that this letter, so stamped, 
was received by defendants a t  Vanceboro, X. C., on 4 December, 1923. 

Defendant J. B. Barrow testified that he receired a lctter from plain- 
tiff a few days prior to 30 Sorember,  1923, instructing him to send 
cashier's check or money order in  payment of installmtnt to be due on 
1 December, 1923, and that in compliance with this instruction he pur- 
chased and sent to plaintiff, by registered letter, a cashier's check for 
the amount due. Defendants offered in evidence the cashier's check of 
the Bank of Vanceboro, dated 30 Kownber ,  1823, for $351, payable to 
Federal Land Bank of Columbia, marked "Paid, December 10, 1923." 

There was evidence that the cashier's check was received by plaintiff 
a t  Columbia, S. C., on 3 December, 1823, and presented for payment to 
Bank of Vanceboro, S. C., on Saturday, S December, 1923; that check 
was sent by plaintiff to the  &Iurc,hison National Bank of Wilmington, 
5. C.. by mail, aud recei~ed by said Murchison Sat ional  Bank on 
Thursday, 6 December, 1923; that check was sent by Murchison 
Sntional Bank to the Federal Reserve Bank at  Richmond, Va., and 



N. C.] S P R I N G  TERM, 1925. 307 

received by said Federal Reserve Bank on Friday, 7 December, 1923; 
that check was sent by said Federal Reserve Bank to Bank of Vance- 
boro, N. C., and received by said Bank of Vanceboro on Saturday, 
8 December, 1923; that on Monday, 10 December, 1923, Bank of Vance- 
boro sent its draft, including the amount of said cashier's check, and in 
payment of same, on the National Bank of New Bern, N. C., to Federal 
Reserve Bank at Richmond, Va., and thereupon marked said cashier's 
check "Paid, December 10, 1923"; that Federal Reserve Bank sent the 
draft of Bank of Vanceboro, which it had received in payment of the 
cashier's check, to the National Bank of Nem Bern on 11 December, 
1923; that payment of this draft was refused by National Bank of 
New Bern, and that on 13 December, 1923, a receiver was appointed 
for Bank of Vanceboro, and that the draft of Bank of Vanceboro, pay- 
able to Federal Reserve Bank of Richmond, on National Bank of New 
Bern, has not been paid; that plaintiff has not received payment of said 
cashier's check. 

There was evidence that from 3 December to 13 December, 1983, the 
Bank of Vanceboro had on deposit with the National Bank of New 
Bern. each day, a sum of money largely in excess of the amount of the 
cashier's check; that if cashier's check had been presented on either of 
these days to Bank of Vanceboro it mould have been paid; and that 
Bank of Vanceboro, up until 11 or 12 o'clock of the morning of 13 
December, 1923, paid all checks or drafts presented to i t  for payment. 

There mas evidence that if plaintiff had sent cashier's check direct to 
Bank of Vanceboro for payment, or had sent it direct to Federal 
Reserre Bank at Richmond for collection, or if Nurchison National 
Bank had sent the cashier's check direct to Bank of Vanceboro for pay- 
ment, it would have been paid in cash or by draft which would have 
been paid, and that plaintiff would thus have received payment for said 
cashier's check. 

There was evidence to the contrary, offered by plaintiff, but upon this 
assignment of error, only eridence sustaining the affirmative of the 
issues is to be considered. The assignments of error are not sustained. 
There was no, error in refusing the motion of plaintiff. 

I n  apt time, .plaintiff, in  writing, requested the court to charge the 
jury upon the first issue as follows: 

"That if the jury should find by the greater weight of the evidence 
that the Federal Land Bank of Columbia receired the check of the 
cashier of the Bank of Vanceboro, 3 December, 1923, and sent it to the 
Murchison National Bank of Wilmington, 4 December, and the Mur- 
chison Kational Bank sent i t  to the Federal Reserve Bank of Richmond, 
6 December, and the Federal Reserve Bank sent it to the Bank of Vance- 
boro, 7 December, and the Bank of Vanceboro sent its draft to the Fed- 
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era1 Reserve Bank, 10 December, and the Federal Reserve Bank sent the 
draft to the National Bank of New Bern, 11 December, the first issue 
should be answered 'No.' " 

This request for special instruction was refused by the court, and 
plaintiff excepted. Plaintiff assigns refusal to give this instruction as 
error. 

The acceptance by plaintiff of the cashier's check, sent by defendants 
in payment of the installment due on 1 December, 1923, although not 
in itself a discharge of defendants' liability unless and until same had 
been actually paid by the Bank of Vanceboro, imposed upon plaintiff 
the duty of exercising due diligence in presenting the ca~hier's check for 
payment to the Bank of Vanceboro. I f  the check was not paid when 
presented to the Bank of Vanceboro, and the giving of a worthless check 
was not payment, the loss does not fall upon defendants unless plaintiff 
fully performed this duty and exercised due diligence in  presenting the 
check. The loss resulting from failure to perform this duty must fall 
on plaintiff if the failure of plaintiff to secure payment of said check 
was due to negligence of plaintiff. 21 R. C. L., 66, see. 65. 

"It  is well settled that, in the absence of an  agreement to the con- 
trary, a check or promissory note of either the debtor or a third person, 
received for a debt, is merely conditional payment-that is, satisfaction 
of the debt if and when paid; but that acceptance of such check or note 
implies an undertaking of due diligence in presenting it for payment. 
And if he from whom it is received sustains loss by want of such dili- 
gence, i t  will be held to operate as actual payment." Dille v. White, 
note, 10 L. R.  A. (N. S.), 541. 

When plaintiff received the cashier's check, on Monday, 3 December, 
1923, in payment of defendants' indebtedness, it elected to send same to 
Murchison National Bank, at Wilmington, N. C., for presentation to 
Bank of Vanceboro, with knowledge that the Murchison National Bank 
would, according to its custom, send same to Federal Reserve Bank at 
Richmond, Va., and that said Federal Reserve Bank would send same 
by mail to Bank of Vanceboro for presentation; this course was pursued, 
according to the evidence, because it saved trouble a r d  expense. I f  
plaintiff had sent check direct to Bank of Vanceboro for presentation 
and payment, it would have receiwd a "quicker response." There is 
evidence from which the jury could find that if the cashier's check had 
been sent direct, either hy plaintiff or by Murchison National Bank, it 
would have been paid. Whether it was due diligence to adopt the course 
which plaintiff did adopt, was for the jury, upon all the evidence, to 
determine, and there was no error in the refusal of the court to instruct 
the jury that as a matter of law the course adopted was due diligence, 
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although there was no delay due to negligence in presenting the check 
for payment according to the course adopted. 

I f  plaintiff, or the Murchison National Bank of Wilmington, K. C., 
had sent the cashier's check, drawn upon the Bank of Vanceboro, direct 
to said drawee bank for payment, this would have been "due diligence." 
Public Laws 1921, ch. 4, sec. 39. The holding of this Court, in Bank v. 
Floyd, 142 K. C., 187, and in Bank v. Trust Co., 172 N. C., 345, that "It 
is negligence in a bank having a draft or check for collection to send it 
directly to the drawee, and this is true, though the drawee is the only 
bank at the place of payment," is thus abrogated by the express pro- 
visions of the statute. See flIalloy v. Fed. Reservo Bank, 281 Fed., 1003. 
('The failure of the payer bank, because of its insolvency or other 
default, to account for the proceeds thereof, shall not render the for- 
warding bank liable therefor, provided such forwarding bank shall have 
used due diligence in other respects in connection with the collection of 
such instrument." 

Where there are two or more courses which a bank may pursue in 
presenting for collection a check or draft upon another bank, and there 
is evidence from which a jury may find that the selection of one course 
caused loss or damage to the owner of the check or draft, or to one who 
is interested in the presentation of said check or draft because of lia- 
bility therefor which would not have been sustained if another course 
open to said bank had been pursued, it is for the jury to determine, 
upon all the facts and circumstances which they may find from the 
evidence, whether the course pursued was negligent or not, in accordance 
with the standard of the prudent man. 

The second issue submits to the jury the facts upon which defendants 
rely in their answer for a defense to plaintiff's cause of action. The 
allegation that defendants were instructed by plaintiff to purchase a 
cashier's check or money order for the purpose of remitting the amount 
due on the installment is denied in the reply. There IT-as no error in 
submitting the second issue. 

Upon this issue the court charged the jury as follows: "If the jury 
is satisfied by the greater meight of the evidence, with the burdm on 
the defendant, that the plaintiff bank entered into a contract with the 
drfendant Barrow, under the terms and conditions of ~ ~ h i c h  it was 
expressly agreed that the defendant Barrow should send the plaintiff 
hank a cashier's check for $351 in full payment of the instrument then 
due, and that the plaintiff bank would accept said cashier's check in 
full payment thereof, whether paid or not paid, and should further find 
that the defendant Barrow sent the plaintiff bank a cashier's check for 
$331, nhich \\-as received by them and accepted by them in full pap- 
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ment and discharge of the installment then due, you .will answer the 
second issue 'Yes'; otherwise, you will answer i t  'No.'" 

There was no exception to this instruction. I t  is a clear and full 
statement of the law applicable to the facts, which the jury might find 
from the evidence. ''The fact that a check or draft .was received in  
absolute payment may be established by showing an express agreement 
to that effect, or by showing such circumstances as will satisfy the mind 
that such was the understanding of the parties at the time the check 
was taken. Whether a check is given and accepted as absolute payment 
is a question of fact to be determined by the jury on the evidence pre- 
sented." 21 R. C. L., p. 64, sec. 63. 

The refusal by the court of the motion to set aside the verdict, 
assigned as error, was within the discretion vested in it by law, and 
is not reviewable in this Court, upon the facts appearing in this record. 

The Federal Reserve Bank of Richmond, to which the cashier's check 
was sent for presentation to Bank of Vanceboro, accepi,ed the draft of 
the Bank of Vanceboro on the National Bank of New Bern in payment. 
This draft was not paid. I n  Malloy v.  Federal Reserve Bank, 281 Fed., 
997; 291 Fed., 763; 264 U. S., 160; 68 L. Ed., 617, it is held that "a 
Federal reserve bank, to which a check was forwarded for collection, 
and which accepted from drawee bank in payment of check the drawee 
bank's worthless check on a third bank, was liable to payee for losses 
sustained, since the bank had no authority to accept the draft instead 
of money in payment of the check, and since the acceptance of the draft 
as payment released the drawer." I t  is also held that "banks must be 
presumed to have dealt with each other with respect to a statute of the 
State in  which a check was deposited for collection, defining the rights 
and liabilities of banks to which checks are forwarded for collection." 
The question as to whether and, if so, to what extent the law as thus 
declared has been modified or altered in this State by Public Laws 1921, 
ch. 4, see. 39, and Public Laws 1921, ch. 20, is not presented in this 
case. Under the first statute cited, the sending of the cashier's check 
by the Federal Reserve Bank of Richmond, Va., to the drawee bank for 
collection was "due diligence," and the failure of the drawee bank to 
account for same did not render the forwarding bank lia'de to the owner 
of the check, the forwarding bank having used due di'igence in other 
respects. 

Under the second statute cited, the cashier's check, forwarded to the 
bank on which it was drawn for collection, by the Federal Reserve Bank 
of Richmond, was payable, at the option of the drawee bank, in ex- 
change drawn on the reserve deposits of drawee bank, and the Federal 
Reserve Bank could not require payment in any other medium than 
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such exchange. T h e  val idi ty  of th i s  l a t t e r  s ta tu te  h a s  been sustained 
by t h e  Supreme Cour t  of t h e  United States  i n  Farmers (e. ~Verchants 
Bank v. Federal Reserva Bank, 262 U. S., 649;  67 L. Ed . ,  11.5'7. See, 
also, same case, 183  N. C., 546. 

Plaintiff cannot  recover i n  th i s  action, not because there was lack of 
due  diligence on  i t s  p a r t  o r  o n  t h e  p a r t  of t h e  Murchison Nat iona l  B a n k  
or  t h e  Federa l  Reserve B a n k  wi th  respect t o  t h e  collection of t h e  check, 
bu t  because t h e  j u r y  h a s  found  upon  competent evidence t h a t  the  course 
adopted by  plaintiff f o r  collection of check mas, under  a l l  t h e  facts  and  
circumstances, negligent-that is, i n  violation of i t s  d u t y  to  defendant 
to  exercise due diligence i n  collecting same, a n d  t h a t  th i s  negligence 
was the  proximate cause of plaintiff's loss. T h e  j u r y  h a s  also found,  
upon  competent evidence, a n d  under  instruct ion not excepted to, t h a t  
plaintiff instructed defendants t o  send cashier's check i n  payment  of 
the  indebtedness. Defendants, hav ing  complied with th i s  instruction, 
a r e  discharged f r o m  l iabi l i ty  f o r  said indebtedness. 

J u d g m e n t  affirmed. T h e r e  is 
N o  error .  

ACME hlANUE'dCTURING COMPbKP v. PETER 1lcQUEES. 

(Filed 25 March, 1925.) 

1. JudgmentPleadings-Default and Inquiry-Damages. 
Where the court renders judgment by default for the want of an 

answer, and inquiry for the unliquidated damages, the plaintiff is a t  least 
entitled to nominal damages, and evidence tending to show a complete 
defense is not admissible. 

2. Partnership-Principal and A g e n t C h o s e s  in Action-(30llections- 
Misappropriation of Funds-Presumptions-Instmction9-Appeal and 
Error. 

In  an action against the surviving partner to recover for collections 
made by the partnership from its fertilizer purchasers under a contract 
making the partnership the agents of the plaintiff for the sale of the fer- 
tilizer, collect from its customers and apply the proceeds on the partner- 
ship notes g i ~ e n  to the manufacturer, the evidence tended to shorn that  
the firm had collected moneys from some of its customers a t  various tirnev 
and had not paid these collections to plaintiff under the contract. and that 
others had paid direct to plaintiff: Held, the extent of defendant% liabil- 
i ty for wrongful conversion is to be measured by the value of the property 
actually converted, plus interest from the time of conversion, and i t  was 
error to shift the burden of proof to defendant on plaintiff's prima facie 
case. This mas still a question for the jury, with the burden of the issue 
on plaintiff. 



312 I N  T H E  S U P R E M E  COURT. [I 89 

Mm. Co, v.  MCQUEEN. 

3. -Interest. 
And, under the evidence in this case, b l d  furtlwr, reversible error for 

the trial judge, in his instructions, to fix a time for the running of in- 
terest in accordance with plaintiff's evidence alone, the transactions run- 
ning through a period of time, with evidence also to show that collections 
had been made at various times during that period. 

APPEAL by defendant from Grady, J., a t  October Term, 1924, of NEW 
HANOVER. 

Civil action, tried upon the following issues : 
"1. What was the value of the fertilizer delivered by plaintiff to the 

defendant for sale by defendant on plaintiff's account? Answer: 
'$2,995.17.' (By consent.) 

"2. What was the value of the fertilizer so delivered to the defendant 
that was wrongfully and intentionally converted by d'sfendant to his 
own use? Answer : '$2,995.17, with interest.' 

"3. What is the amount paid to date by defendant to plaintiff on 
account of fertilizers previously converted by defendant to his own use? 
Answer: '$100 on 15 October, 1917; $200 on 29 October, 1917; $200 
on 10 December, 1921; $1,006.70 on 1 September, 1923; $100 on 1 
March, 1924.' " (By consent.) 

Judgment on the verdict for $2,995.17, "with interest from 28 Decem- 
ber, 1915, together with the costs of this action, to be taxed by the 
clerk," less the credits found in answer to the third isrme. Execution 
to issue against the person if not paid as provided by law. Defendant 
appeals, assigning errors. 

C .  D. Weeks and J .  G. NcCormicL for plaintiff. 
E. K. Bryan, and K. 0. Burgwin for defendant. 

STACY, C. J. I t  will be observed from the verdict that the first and 
third issues were answered by consent, leaving only the second issue to 
be determined by the jury. This issue imports liability to arrest. Coble 
v. Medley, 186 N.  C., 479. 

Early in 1915 the plaintiff entered into a contract with the partner- 
ship firm of Tatum & McQueen, under the terms of which the said firm 
became the agent of the plaintiff for the sale of certain fertilizers. The 
defendant, Peter McQueen, is the surviving partner of said firm; the 
other partner, 0. J. Tatum, having died prior to the institution of this 
suit. The action is to recover the amount of certain collections, or 
choses in action, alleged to have been made or received by the defendant 
as plaintiff's agent, and wrongfully converted to his own use. There is 
no dispute as to the value and amount of the fertilizers shipped under 
the contract and the payments received by plaintiff from time to time. 
These are fixed by the first and third issues, which were answered by 
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consent. The real controversy between the parties arises over the ques- 
tion as to what sum or amounts have been collected or received by the 
defendant as plaintiff's agent and wrongfully appropriated to his own 
use, and from what date or dates should said sum or sums bear interest. 
The contract contains the following stipulation: "And all of the above- 
nlentioned goods, as well as all notes and accounts and all other pro- 
ceeds therefrom which may at any time be in your possession, are to be 
held by you, as our agent, in trust for the payment of your note or 
notes to us." 

The defendant having failed to appear and answer the complaint 
filed by the plaintiff in this cause, there was a judgment by default and 
inquiry entered at the December Term, 1917, in  which it was adjudged 
"that the plaintiff recover of the defendant the value of said choses in 
action, with interest on the same from the time of their conversion, and 
that this cause be retained in order that a writ of inquiry may be set 
down and heard as to the amount of damages sustained by the plaintiff 
by reason of said conversion." The present appeal is from the trial 
had upon the execution of this writ of inquiry. 

Plaintiff's right to recover at  least nominal damages, on its cause of 
action alleging a wrongful conversion of its property, is established by 
the judgment of default and inquiry entered at  the December Term, 
1917. XcLeod v. Simocks, 122 N.  C., 438. Speaking to the question, 
in Blou 2'. Joyner, 156 N.  C., 140, i t  is said: "The authorities are very 
generally to the effect that where a complaint has been properly filed, 
showing a right of action for unliquidated damages, a judgment by 
default and inquiry establishes plaintiff's right of action, and that he is 
entitled at least to nominal damages. Osborn v. Leach, 133 N .  C., 428; 
2 Black on Judgments, sec. 698; 23 Cyc., 752; 6 Enc. PI. and Pr., 127. 
And in this State it is further held that such a judgment concludes on 
all issuable facts p rop~r ly  pleaded, and that evidence in bar of plaintiff's 
right of action is not admissible on the inquiry as to damages," citing 
authorities for the position. 

I n  dealing with the question of damages and the burden of proof on 
the second issue, the trial court instructed the jury as follows: 

"Now, gentlemen of the jury, the burden is upon the plaintiff, Acme 
Ilanufacturing Company, to satisfy you by the greater weight of the 
evidence as to the amount and value of the fertilizers actually delivered 
to defendant under the contract ; and if the plaintiff has offered evidence 
lwre which satisfies you by its greater weight that fertilizers were delir- 
wed to the defendant under this contract, and the anlourit thereof, and 
you find that fact to be true, then the burden would shift to the defend- 
nnt, XcQuecn, and it would be his duty to satisfy you by the greater 
uciglit of the eridence as to what vas  done with this particular fer- 
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tilizer that he bought from the plaintiff, and what loss, if any, he has 
sustained by reason of his failure to make collection. I n  otber words, 
it would be his duty to render an account of his trust. 

"The defendant has not offered any evidence in this (case a t  all, and, 
therefore, I charge you as a matter of law that if you. find from this 
evidence, and by its greater weight, the burden being upon the plaintiff, 
that these four notes, aggregating $2,995.17, were made for fertilizers 
shipped and delivered to the defendant under the contract which has 
been offered in evidence, and that he received those fertilizers, then it 
would be your duty to answer this second issue '$2,995.17, with in- 
terest.' " 

This instruction forms the basis of one of the defendant's exceptive 
assignments of error. We think the exception is well taken and that 
the instruction must be held for error. 

His Honor was doubtless misled by what was said in Guano Co. v.  
Southerland, 175 N.  C., 228, touchihg the subject of the burden of proof, 
but that case is quite unlike the present one. There the willful and 
deliberate conversion of certain property to the par tn 'mhip business, 
by one member of the firm, was not seriously disputed. The question 
at  issue was whether knowledge of the transaction was imputable to the 
other and surviving partner, who alone was being sued. The trial court 
instructed the jury that, the property having been wrongfully converted 
by one of the members of the partnership to the firm's business, the law 
would presume that the other partner had knowledge of it, requiring 
him to come forward with evidence to show the contrary, if he would 
escape liability from such conduct. This instruction was approved and 
was clearly correct under the facts of that case. The question of knowl- 
edge was peculiarly within his own information. Hosiery Co. v. Ex- 
press Co., 184 N .  C., 478. But the point at issue here is quite a dif- 
ferent matter. The extent of the defendant's liability under the second 
issue and under the default judgment is to be measured by the value of 
the property, or choses in action, wrongfully converted by the defendant. 
This must be shown by the plaintiff, and the date or dams of such con- 
rersion or conversions must be found by the jury, where the plaintiff is 
demanding interest, as it is here, on the value of the property so con- 
verted, and from the time of its conversion. McLeod v.  Nimocks.  suwra. , ' 
The plaintiff is not simply asking for a judgment on the contract, but 
it is also seeking to establish the defendant's liability in  tort for the 
wrongful conversion of its property. Organ Co. v..Snyde+, 147 N .  C., 
271; Boykin, v .  Maddrey, 114 N.  C., 90. 

There is evidence appearing on the record tending to show, not only 
certain wrongful conversions by the defendant, but also the approximate - - 

dates thereof-making out a prima facie case for the plaintiff-but this 
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did not shift the burden of proof to the defendant. See Speas v. Bank, 
188 N. C., p. 529, where the matter is fully discussed. I t  was still a 
question for the jury on the plaintiff's evidence. XcDowell v. R. R., 
186 N. C., 571; Cox v. R. R., 149 N. C., 117. I t  does not follow as a 
matter of law, though the jury would have been warranted in so finding 
from the evidence in the case, that the defendant wrongfully and inten- 
tionally converted the fertilizers, or the collection from sales thereof, to 
his own use, simply because he offered no evidence on the hearing. H e  
took the risk of an adverse verdict in  failing to do so, but that is all. 
Speas v. Bank, supra; White v. Hines, 182 N. C., 275. I n  this respect 
there was error in the charge. 

I t  was in evidence that some of the fertilizers were shipped directly 
from the plaintiff's factory to customers of the defendant, on orders 
from the defendant; and, while under the contract, the defendant bound 
himself to pay for such shipments, he would not be liable for same in 
tort, unless collections were made therefor and wrongfully converted to 
his own use. This was the question at  issue on the trial. I n  Guano Co. 
v. Southerland, supra, the plaintiff was aided by a presumption of law 
imputmg to one partner knowledge of the firm's business and what mas 
done by the other partner in furtherance of that business, but in the 
present case there is no presumption of conversion arising from the 
evidence--only a permissible inference to that effect. Herein lies the 
distinction between the two cases. But as the default judgment, rendered 
herein, established the plaintiff's right to recover, at  least nominal dam- 
ages, on its action for conversion, the controversy reduced itself to a 
question of fact as to what should be the jury's answer to the second 
issue. The above instruction, we think, was prejudicial to the defendant 
in view of the evidence appearing in the case. 

Again, we find nothing b n  the record which mould seem to warrant 
his Honor in fixing 28 December, 1915, as the date from which the 
alleged misappropriations or the value of the properties converted should 
draw interest. This was a matter for the jury. Bond v. Cotton ~llills, 
166 N. C., 20. True, the answer to the second issue is "$2,995.17, with 
interest," but the date is not specified. Conceding that the plaintiff's 
evidence tended to establish 28 December, 1915, as the date from which 
interest might properly be allox~ed, still the date was important, the 
interest running, as i t  does; over a long period of time, and this was a 
matter for the jury to determine. Harper v. R. R., 161 N. C., 4.51. 

The remaining exceptions are not likely to be presented on another 
hearing, and we shall not consider them now. 

For error in the charge, as indicated, there must be a new trial, and 
it is so ordered. 

New trial. 
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EDISON T. HICKS, ADMR. c. T. A, OF W. HAL RIANN, v. C. B. KEARNEY, 
W. H. RUF'FIN, TRUSTEE; J. M. ALLEN, AND RIATTIE W. WILLIAMS. 

(Filed 25 March, 1925.) 

Mol.tgageMhtnte+Limitations of Actions-Constitutjonal Law. 
The conclusive presumption of the payment of a debt secured by mort- 

gage, etc., after fifteen years, as against creditors or pt~rchasers (Public 
Laws 1923, ch. 192);is prospective in its effect. Const. of N. C., Art. I, 
sec. 10. 

APPEAL by plaintiff from Horton, J., at August Term, 1924, of 
FRANKLIN. 

On 26 October, 1903, W. H a l  Mann executed to Mrs. M. E. Williams 
two promissory notes-the first for $250, payable 25 April, 1905; the 
second for $300, payable 25 April, 1906-each bearing interest from 
date; and to secure their payment he executed to Mrs. Williams a mort- 
gage on real property in the town of Louisburg. H e  failed to pay the 
notes, and at  his request J. M. Allen advanced the money due Mrs. Wil- 
liams and took her assignment of the notes and mortgage. On 15 
December, 1919, W. Hal  Mann, in consideration of $4,1300 (part cash, 
part in  deferred payments), conveyed this mortgaged lot to C. B. Kear- 
ney, subjec; to certain encumbrances, and left in the hands of W. H. 
Ruffin, as trustee under a deed of trust executed by Eearney, purchase- 
money notes to the amount of $1,000 to secure the p q m e n t  of said 
encumbrances. 

Soon after the execution of the deed to Kearney, W. Hal  Mann went 
to Florida, thence to New York, where he died in 1921, leaving a will, 
in  which he gave all his property to his niece, Martha Elizabeth Con- 
may, of Syracuse. 

J. W. Mann qualified as administrator of W. Hal  Mann, in Franklin 
County, on 16 September, 1921, and held the position until 11 Decem- 
ber, 1923, when he resigned. About this time W. H a l  Mann's will was 
probated in Franklin County, and thereafter Edison T.  Hicks qualified 
as his administrator with the will annexed. 

After W. H a l  Mann had left the State, Allen advertised for sale the 
property embraced in the Williams mortgage, and C. B. Eearney, alleg- 
ing that the notes and mortgage were barre,d by the statute of limita- 
tions, for the purpose of restraining the sale, instituted an action, in 
which the following judgment was entered at the Pu'ovcmber Term of 
1923: C. B. Eearney v. J. M. Allen, transferee, and Mattie E. Wil- 
liams, mortgagee. This cause coming on to be heard before Hon. T.  H. 
Calvert, judge presiding, it is now, by consent of all ~ a r t i e s ,  ordered 
and adjudged that the plaintiff be nonsuited of his action. I t  is further 
ordered and adjudged that the restraining order heretofore issued herein 
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be and the same is hereby dissolved, and that the money or securities 
deposited with W. H. Ruffin be applied to the payment of the note and 
mortgage executed by W. Hal  Mann to Mattie E. Williams and assigned 
to J. M. Allen to the extent of the balance due upon the same, and the 
costs of this action, and that the remainder thereof be paid to the per- 
sonal representative of W. Hal  Mann. T. H. Calvert, judge presiding. 
W. H. Yarborough, attorney for defendants. C. B. Kearney, plaintiff." 

The object of the instant suit is to cancel the notes and mortgage 
assigned to Allen, on the ground they are barred, and to have the notes 
held by W. H .  Ruffin, trustee, turned over to the plaintiff. The issue.. 
were answered as follows : 

"1. Are the notes of 1903, held by the defendant, J. 31. Allen, barred 
by the ten-year statute of limitations? Answer : 'No.' 

"2. Are the notes of 1903, held by the defendant, J. M. Allen, barred 
by the statute of limitation set out in chapter 192, Public Laws 1923, 
as alleged in the reply ? Answer : 'No."' 

Upon the verdict it was adjudged that the amount collected by T. H. 
R u 6 n  on the notes deposited with him be paid to the plaintiff, and that 
the plaintiff pay to J. I f .  Allen the amount of his notes, to wit, $412, 
with interest from 2 December, 1907, less $50 paid 30 August, 1916, 
upon surrender of said notes; the residue, after payment of costs, to be 
applied in the due course of administration. The plaintiff appealed. 

T .  T .  Ilich-s & Son for plaintiff. 
Tir. II. Yarborough for defendan f. 

A~aars ,  J. When the consent judgment of 1023 was rendered, the 
situation v a s  this: W. Hal  hIann had executed the notes and the mort- 
gage to Mrs. Williams and had sold his equity of redemption to Kearney, 
~ h o  had paid a part of the purchase price and had executed certain 
purchase-money notes, which were secured by a deed of trust. I t  had 
been agreed betr~een them that RT. H. Ruffin should hold Kearney's 
notes for the purchase money to the amount of $1,000 to indemnify 
Kearney against possible loss arising out of encumbrances on the prop- 
erty. The notes and the mortgage had been assigned by Mrs. Williams 
to Allen, who had advertised the mortgaged property for sale. Kearney, 
in effect, had assumed the debt Nann  owed Allen, and Mann, in effect, 
had agreed that Kearney should he primariIy Iiable to Allen. Under 
these circumstances it was consented by the parties to the judgment that 
the money or securities deposited with W. 11. Ruffin should be applied 
in payment of the remainder due on the notes and the mortgage executed 
by W. Hal  Mann to Mrs. Williams and assigned to Llllen. 

The trial judge admitted the judgment in evidence, and instructed 
the jury as follows: "As to the second issue, the court charges you that 
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if you find from the evidence, and by its greater weight, that prior to 
1 January, 1924, J. W. Mann, the duly qualified and (xt ing adminis- 
trator of W. Hal  Mann, deceased, entered into an agreement with J. M. 
Allen and C. B. Kearney, under the terms of which the defendant, 
J. N.  Sllen, was allowed the amount of his notes out of the proceeds 
held by Ruffin, trustee, and Ruffin, trustee, authorized ,md directed to 
pay over out of said proceeds the amount of said notes, then it was not 
incumbent upon Allen to file an affidavit with the register of deeds under 
the statute of 1923; and if you so find from the evidence, and by its 
greater weight, you will answer the second issue 'No.' I f  you are not 
so satisfied, you will answer the issue 'Yes.' " 

A11 the exceptions discussed in the plaintiff's brief converge in an 
assault upon the admissibility of the judgment and upon the instruction 
relating to it, and the question is whether either exception relied on 
by the plaintiff discloses reversible error. The exceptions are based 
chiefly on the contention that neither W. H. Ruffin, J .  W. Mann, admin- 
istrator, nor Mrs. Conway was a party to the action in which the judg- 
ment was entered, and that neither is bound by i t ;  and, further, that no 
privity existed between the several administrators of TV. H a l  3lann. 
A11 the other exceptions relating to the second issue map be treated as 
'correlated with these. 

The plaintiff cites several authorities in  support of 'his contention, 
but we think they are not controlling when considered in connection 
with the act of 1923. The material portion of this subsection follows: 
"The conditions of every mortgage, deed of trust, or other instrument 
securing the payment of money shall be conolusively presumed to have 
been complied with or the debt secured thereby paid as against creditors 
or purchasers for a valuable consideration from the trustor, mortgagor, 
or grantor, from and after the expiration of fifteen years from the date 
when the conditions of such instrument by the terms thereof are due to 
have been complied with, or the maturity of the last installment of debt 
or interest secured thereby, unless the holder of the indebtedness secured 
by such instrument or party secured by any provision th1:reof shall file 
an affidavit with the register of deeds of the county where such instru- 
ment is registered," etc. Public Laws 1923, ch. 192. 

I n  plain and specific language it is said the conditionl3 of the mort- 
gage shall be.conclusively presumed to have been complied with (if no 
affidavit is filed) as against creditors or purchasers for a valuable con- 
sideration from the mortgagor, etc. The plaintiff, as we understand, 
takes the position that he represents not only the interest of the testator, 
but of the creditors of the estate, and that those holding claims for 
funeral expenses, doctors' bills, and hospital charges are creditors within 
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the meaning of the act. Apart  from the fact that  these alleged creditors 
are not formal parties to the suit, and that  i t  does not appear that  the 
note in the hands of the trustee or the  foreclosure of the deed of trust 
is necessary to the payment of their demands, the record shon-s that  the 
t ~ s t a t o r  died in the summer of 1921, and that  the claims presented to 
the plaintiff arose before the act of 1933  vent into effect. Neither of 
these debts could have been contracted on the fai th of the statutory pre- 
sumption unless the statute be g i ~ e n  retroactive effect. We think i t  is 
not susceptibIe of such construction. 

According to the verdict, the notes secured by the mortgage of 1903 
were not barred by the ten-year statute of limitations. Allen, as assignee 
of the notes and the mortgage, therefore had the legal right of fore- 
closure when the debts i n  question were contracted. The  act of 1923, 
though ratified 6 >larch, 11-as to be in  force from and after 1 January,  
1924. I f  construed as relating back and giving to the hospital, the 
ldlpicians, and the undertaker, as creditors of the testator's estate, 
rlghts which they did not have vhen  the debts were contracted, it would 
be given retrospective operation, and this, n e  think, the Legislature did 
]lot intend. "There is a l ~ ~ a g s  a presumption that  statutes are intended 
to operate prospectively only, and words ought not to h a w  a retro- 
ypective operation unless they are so clear, strong and imperati1-e that  
no other iiieaning can be annexed to them, or unless the intention of the 
Legislature cannot be otherwise satisfied. Every reasonable doubt is 
rcsolved against a retroactive operation of a statute. I f  all of the lan- 
guage of a statute can be satisfied by giving i t  prospective action, only 
that construction will be given it. Especially will a statute be regarded 
a s  operating prospectirely when i t  is in derogation of a commo11-law 
right, or the effect of giving i t  retroactive operation d l  be to destroy 
a vested right or to render the  statute unconstitutional." 23 R. C. L., 
X i ;  Black on Interpretation of Laws, 252. I n  Greer z.. dshea i l l e ,  11.2 
K. C., 675, i t  is said:  '(Unless the legislative intent to the contrary is 
made manifest by the express terms of the statute, or by necessary 
implication arising out of it, i t  will, as a rule, be held to operate pros- 
pectively only-never retroactively." And in Lozce v. Harris, 112 
S. C., 473: "But the Legislature of North Carolina is restrained by 
.irticle I, section 10, of the Constitution of the United States, and 
Article I, see. 17, of the Constitution of S o r t h  Carolina, not only 
from passing any law that  d l  di7-est title to land out of one person 
and vest i t  i n  another (except where i t  is taken for public purposes 
after giving just compensation to the owner), but from enforcing any 
statute which would enable one person to evade or avoid the binding 
force of his contracts with another, whether executed or executory. 
Robinson 7 % .  Barf ie ld ,  6 N. C., 391; Rufler v. P e n n ,  s ~ l p r a :  R. R. c. 
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Sssbi t ,  10  Howard, 395; Fletcher v. Peck,  supra;  T w r e l l  v. Taylor ,  
9 Cranch, 43;  Call v. Woodard,  4 Wheat., 519." See, also, 1.9. v. Little- 
field, 93 N.  C., 614; Elizabeth C i t y  v. Comrs., 146 3. C., 539; S. v. 
Pridgen, 151 N. C., 651; Jones  v. Schull ,  153 N. C., 517; Waddi l l  v. 
Xasten,  172 N. C., 582; Rai lway  Co. v. Railroad Co., 166 U .  S., 557; 
41 Law Ed., 1114; S h w a b  v. Doyle, 258 U. S., 529; 66 Law Ed., 747. 

I n  our opinion, the conditions of the mortgage are  not conclusively 
presumed to have been complied with or the debt paid as  against those 
who became creditors or purchasers of the mortgagor before the statute 
went into effect. I t  is immaterial that  the suit was delayed until 3 J anu-  
ary, 1924. The  debts were contracted more than two gears before tha t  
time. I n  this view of the case, all the exceptions relating to the  matters 
involved in  the second issue must be overruled. As to the first issue, we 
do not understand the plaintiff as insisting that  there is reversible error. 
At any rate, none has been pointed out or discovered. 

KO error. 

STBTE v. MRS. T. E. McAFEE. 

(Filed 25 March, 1925.) 

1. Criminal Law-Sentence--Suspended Juwent-Ca~~iasJudgments 
Upon Condition. 

A sentence imposed for the violation of the prohibition law confined the 
defendant for a definite period in the county jail, suspended for thirty 
days upon payment of costs by defendant. with capia:? to issue if the 
defendant was then found in this State, is not objectionable as a condi- 
tional judgment. 

2. Sam+Capia*Solicitor's Discretion-Discretion of Court. 
Where sentence in a criminal action is suspended, with capias to issue 

in the discretion of the solicitor, that part of the judgment which leaves 
the issuing of the capiaa to the solicitor's discretion is without authority 
of law, and will be disregarded, the discretion to issue the capias remain- 
ing with the judge in term. 

APPEAL by defendant from Daniels,  J . ,  and a jury, a t  October Term, 
1924, of LESOIR. 

Defendant was charged in the recorder's court of the i t y  of Kinston 
with '(having a quantity of whiskey in  her possession for the purpose of 
sale, by possession and receiving whiskey, by transporting whiskey.'' 
She was convicted in  the recorder's court, and from the judgment ap- 
pealed to the  Superior Court. I n  the  Superior Court she was convicted 
by the jury ('of having possession of whiskey for the purpose of sale." 
The court below rendered the  following judgment : 
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" I t  is  adjudged by the court that  the defendant, Mrs. T. E .  Mchfee, 
be confined in  the common jail of Lenoir County for a term of fifteen 
months. Execution of sentence suspended, upon payment of costs, for 
thir ty days;  if thereafter the defendant be found within the State of 
Sort11 Carolina, capias shall issue to the  sheriff of Lenoir or to ally 
other county ill tlie State, at tlie discretion of the solicitor, and up011 
apprehe~s ion  the defe~idarit shall be committed to sen-e the sentence 
imposed." 

From the judgment rendered, defendant escepted, assigned error, a d  
appealed to the Supreme Court. 

Attorney-General B r u ~ n m i t t  and ,lssisfunf ,lttorne?j-G~ncral Xash 
for t h e  State. 

S u f t o n  cE. Greejze and Joseph Dazr~on  for defendant. 

C ~ a n ~ s o r ; ,  J. The defendant attacks the judginent of the Superior 
Court, alleging that  the judgmrnt Tras itself conditional and canir 
within the principle nhich  prohibits conditional judgnlents. Bu t  it 
 as in  no sense coriditiolml. The  judgment itself was that  tlic defentl- 
ant be confined in the common jail of Lenoir County for a term of 
fifteen months. The  esecutiori of the senteiicc was suspcllded u p o ~  p a j -  
riient of cost for thir ty clays; then, afternards, if she v a s  found in the 
Stato of Sort11 C'arolina, capias was to issue, at the discretion of tlie 
solicitor. 

W e  do not think tlie court below had authority to gire tlie solicitor 
discretion as to when the capias should issue. T h e  issuance of the 
capias should be under the control of the court and should not be dele- 
gated. The  court may direct the capias to issue instanter or a t  a defi- 
uite or stated time, to be fixed in th r  ordcr. I I I  the present case the 
court below can order capias to issuc. 

,I solicitor is the most responsible officer of tlie court and has been 
spoken of as "its right arm." H e  is a constitutional officer, elected in 
his district by the qualified voters thcreof, and his special duties pre- 
scribed by the Constitution, Art. IT, sec. 23 (judicial department), 
"and prosecute on behalf of tlie S ta te  in all criniinal acdoi~s  in thc 
Superior Courts, and adrise the officers of justice in his district." I t  
is said, in Lewis L'. Comrs., 74 S. C., p. 108 : "-1 solicitor is not a 
judicial officer." 

Walker,  J., in 8. z'. T7icX.ers, 184 N .  C., p. 679, says: "The essential 
portion of the sentence is tlie punishnmrt, including tlie kind of punish- 
ment and the amount thereof, without reference to the time when it 
shall begin to be inflicted. T h e  sentence, with reference to the kind of 
punishment and the amount thereof, should as a rule be strictly ese- 
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cuted. B u t  t h e  order  of t h e  court.  with reference to  t h e  t i m e  when this  
shall be done, is  not so mater ial .  Expi ra t ion  of the  t i m e  without  im- 
prisonment is  i n  no sense a n  execution of t h e  sentence. 8. v. Yates ,  
183 N. C., 753-758, c i t ing cases. . , . I t  is  manifest ,  then, we  think,  
t h a t  if t h e  judge h a d  n o  au thor i ty  t o  leave the t i m e  a t  which t h e  capias  
should be  issued to t h e  discretion of t h e  sheriff. t h a t  i a  n o  wart of t h e  
judgment;  a n d  so, under  t h e  circumstances of th i s  case, i t  m a y  be 
enforced a t  a n y  t i m e  f o r  t h e  f u l l  t e r m  upon  a n  order  of the  court,  as  
the defendant  was i n  court,  o r  upon  t h e  issuing of a capias  by t h e  clerk 
of t h e  Super ior  Cour t  under  t h e  direction of t h e  judge, if h e  was not i n  
court.  I t  would be a mockery of justice if t h e  defendant  could, upon  
such slight depar tu re  f r o m  correct procedure, escape t h e  lawful  punish- 
ment f o r  his  crime." S. v. Shepherd, 187 N. C., 609. 

T h e  defendant  h a d  other  exceptions and  assignmenis of error ,  bu t  
none of them, we think,  have  meri t .  

F o r  t h e  reasons given, there  i s  
N o  error .  

- 

THE WOLF COMPANY V. THE SMITH BIERCArL'TILli: COMPANY. 

(Filed 26 March, 1925.) 

1. Contracts, Written-Fraud-Evidence. 
Where a corn-meal mill is the subject of a written contract of sale and 

purchase, and sought to be set aside for fraudulent representations of the 
seller in its procurement as  to the quantity and quality of its daily out- 
put, the alleged fraud goes to the validity of the written instrument as  a 
binding contract, and evidence is competent to sustain the allegations of 
fraud, irrespective of the written expressions of the agreement that would 
otherwise exclude it. 

2. SamsDamages-Election of Remedies. 
Where the defendant, in plaintiff's action to recover the purchase price 

of a corn-meal mill, attacks the validity of the contract itself for fraud, 
he may a t  his election rescind the trade, wherein he may recover the pur- 
chase price or such portion as  he may have paid, or avai! himself thereof 
as  a defense in bar of recovery of the purchase price or a part thereof 
remaining unpaid, or he may hold the seller for the damages he  may have 
sustained in consequence of the fraud. 

3. Same--Negotiations. 
Where the written contract of sale for a corn-meal mill is sought to be 

set aside for fraud in its procurement, evidence of verbal and written 
communications between the accredited representatives of the parties 
extending over the time inclusive, from the first to the lar~t  of those form- 
ing the negotiations leading up to the execution of the written instrument. 
is competent and not confined to those contemporaneous with the execu- 
tion of the contract of sale and purchase. 
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4. Same-Damages-Evidence. 
Where a written contract for the sale of a corn-meal mill has been 

vitiated for fraud, and in the seller's action to recover the balance of the 
purchase price the purchaser alleges damages arising from the former's 
fraudulent representations as to the daily capacity of the mill, etc., it  is 
competent for the purchaser to show his loss by reason of the failure of 
the mill to come up to the seller's representatioris of its daily output, and 
his exp?nditures necessary to put it in operation to produce the results 
obtained. 

5. SameRleasure of Damages. 
In this case, held, the measure of the purchaser's damages upon the 

fraudulent representations of the seller of a corn-meal mill in the pro- 
curement of the contract &as the diff'erence between what the mill was 
actually worth and what it would have been worth if i t  had been as rep- 
resented, \\it11 such additional damages as would hare reasonably been 
foreseen by the palties at the time they made the contract, and nhich 
wonld naturally grow out of the failure of the seller's representations to 
be true. 

APPEAL by plaintiff from judgment rendered by Daniels, J., at  Octo- 
ber Term, 1924, of SAXPSOX. 

Action upon note, dated 10 November, 1991, due on demand, with 
interest from date, payable to plaintiff, execution of which by defendant 
is admitted. I t  is admitted that  the consideration for said note is bal- 
ance due on contract price for machinery sold to defendant by plaintiff, 
as a corn-meal mill, during the summer of 1920. Note sued on was 
given in renewal of original notes for purchase price of said machinery. 
Defendant, as a defense to plaintiff's cause of action, and by way of 
counterclaim, alleges that  at  time of purchase of said corn-meal mill 
plaintiff falsely and fraudulently represented to defendant that  said 
corn-meal mill, when fully equipped, properly installed, and skillfully 
operated by a cornpeterit miller, would produce 200 bushels of good 
table meal per day of ten hours; that  said mill, so equipped, installed 
and operated, produced only a n  average of 90 bushels of meal per day; 
and that  by reason of said false and fraudulent representations, defend- 
ant sustained damages in  the sum of $3,607.45. Defendant demands 
judgment that i t  recorer of plaintiff damages in said sum. 

The contract between plaintiff and defendant was in  writing, signed 
by plaintiff and defendant on 12 November, 1920, and contains no rep- 
resentations or warranties with respect to the  capacity of said mill or 
the quality of the meal i t  would produce. I t  contains the following 
clause : 

"It is agreed and declared by the  parties hereto that  this agreement 
is the full, complete, final and only agreement between them, and em- 
bodies, embraces and merges all former understandings, agreements and 
contracts between them, oral or written, expressed or implied, of any 
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and every sort or kind, and that no contemporaneous rigreement of any 
sort or kind exists between said parties which is not herein fully ex- 
pressed or which was an inducement to the execution of this contract." 

Plaintiff, in its reply, denied each and all the allegations set up as 
new matter in the answer by way of defense and as counterclaim, and 
demanded judgment that i t  recover of defendant the amount due on 
said note. 

The issues submitted to the jury, with answers thereto, were as 
follows : 

"1. What amount, if any, is defendant indebted to plaintiff? An- 
swer : '$1,906.23.' 

"2. Was the execution of the contract between plaintiff and defendant 
procured by the fraudulent representations of plaintiff, as alleged in the 
answer ? Answer : 'Yes.' 

"3. I f  so, what damages has defendant sustamed? Answer: 
'$2,650.00.' " 

Upon the foregoing verdict, judgment was rendered that defendant 
recover of plaintiff the sum of $743.77, with interest thereon from 
20 October, 1924, and costs, and that defendant is the owner of the 
corn-meal mill described in the contract ofyered in  evidence, freed and 
discharged of all claims or demand of plaintiff. 

From this judgment plaintiff appealed, assigning errors based on 
excepti,ons to the admission of evidence during the trial. There were 
no exceptions to the instructions of his Honor to the jury. 

Faircloth & Fisher for plaintiff. 
Butler & Herring for defendant. 

CONNOR, J. Defendant alleges that the contract by which plaintiff 
sold to it the corn-meal mill, for the purchase price of which the note 
sued on was given, was procured by fraudulent representations, as set 
out in the answer. I t  seeks to recover of plaintiff damages which i t  
alleges it has sustained in consequence of such represenl;ations, and sets 
up such damages as a counterclaim to the note. Defendant relies upon 
the law as stated by Justice Hoke in  May v. Loomis, 140 N .  C., 352: 

"Where a sale has been effected by an actionable fraud, the purchaser 
has an election of remedies. H e  may ordinarily, a t  least at  the outset, 
rescind the trade, in which case he can recover the purchase price or 
any portion of it he may have paid, or avail himself of the facts as a 
defense in bar of recovery of the purchase price, or any part of it, 
which remains unpaid, or he may hold the other party to the contract 
and sue him to recover the damages he has sustained in consequence of 
the fraud." 13 C. J., 395. 
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Plaintiff assigns as error, committed in the trial of this action, the 
admission by his Honor, over its objections and subject to its exceptions, 
of the testimony of witnesses offered by defendant as to statements made 
to the president of defendant company, prior to the execution of the 
contract, by the salesrnan of plaintiff company, contending that same 
were incompetent and inadmissible, for that they tended to contradict, 
add to, and alter the written contract between the parties. Defendant 
neither alleged nor offered to prove a warranty. I t  alleged fraudulent 
representations, nlade by plaintiff to procure the execution of the con- 
tract. The testinlony offered x7as conlpetent andadmissible to establish 
the truth of these allegations, and the assignments of error are not sus- 
tained. Xachine Co. v. Feezer ,  152 N. C., ,516; U n i t y p e  Co. v. Adzcraft, 
155 N. C., 64; Xachine Co. v. Bullock, 161 K. C., 3. "Where the ese- 
cution of the contract is produced by fraud, a party is not hound by 
any clause precluding him from setting up false and fraudulent repre- 
sentations within a proper and reasonable time." 13 C. J., 394. 

The learned counsel for plaintiff, in his brief filed in this Court, states 
that he is advertent to authoritatiw decisions of this Court holding that 
oral testimony of conversations contemporaneous with the execution of 
a contract in writing are admissible as evidence, where there are allega- 
tions of fraud in the procurement of the execution of the contract. He 
insists, however, that testimony of conversations had between the parties 
or their representatives offered as evidence of fraudulent representations 
a "considerable time" brfore the execution of the written contract are 
not admissible. I n  this case the negotiations resulting in the sale of 
the machinery w>re begun in the summer of 1920; the machinery was 
shipped by plaintiff to drfenclant in October, 1920; the written contract 
was executed 12 November, 1920; the mill was installed during Decem- 
ber, 1920, and operations begun 1 January, 1921. Defendant's evidence 
was to the effect that the fraudulent representations were made 
the negotiations were begun. The admissibility of the testimony is not 
dependent upon the time when the oral representations were made, with 
respect to the date of the signing of the written contract. The conduct 
of the parties, their words and deeds throughout the entire treaty may 
be shown to the jury upon the issue of fraud. linigltt u. Uougktalling, 
85 X. C., 17. 

Plaintiff also assigns as error the admission of evidence, over its 
objections and subject to its exceptions, tending to show damages result- 
ing from the fraudulent representations alleged, and the amount of 
such damages. The testimony that if the mill had had a daily capacity 
of 200 bushels, as represented, defendant wouId have made a profit of 
from $200 to $250 per month, whereas, with a daily capacity of only 
90 bushels, it could not operate the mill without loss, was competent to 
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sustain the allegation that defendant had been damaged. The testimony 
that defendant spent over $1,700 in the necessary equipment and instal- 
lation of the mill was competent as tending to show the amount of 
damages sustained, there being evidence that such expenditures were 
not only necessary, but were in the contemplation of the parties at  the 
time the sale was made. The contract price of the machinery sold to 
defendant by plaintiff was $3,239.28; the amount spent by defendant 
for freight, lumber, belts, and labor in equipping and installing the 
mill was $1,774.63, making the total cost of the mill to defendant 
$5,013.91. Without these additional expenditures, the machinery sold 
to defendant by plaintiff would have been worthless to d13fendant. There 
was evidence that the mill, when completed, fully equipped and properly 
installed, was worth only about onehalf what a mill with the capacity 
to produce 200 bushels of meal per day would have been worth. Upon 
the third issue the court instructed the jury as follows: 

"Ordinarily, in an action of this sort, where this kind of defense is 
set up and i t  is insisted that defendant has been injured by the fraudu- 
lent conduct of plaintiff, the measure of damages is the difference be- 
tween what the machinery was actually worth and what i t  would have 
been worth if it had been as represented, with such additional damages 
as would be reasonably foreseen by the parties at the time the contract 
was entered into, and which naturally grew out of the failure of the 
representations to be true. The purpose of the law is to give the defend- 
ant, if entitled to damages at  all, such damages as will compensate him 
for the actual loss sustained, which could have been reasonably foreseen 
by the parties at  the time the representations were made." 

There was no exception to this instruction. I t  is a correct statement 
of the law applicable to facts which the jury could find from the evi- 
dence. There was no error in  the admission of the testimony as evi- 
dence, and the assignment of error is not sustained. 

There was no error in the admission of the letters from defendant to 
plaintiff, and from plaintiff to defendant in reply. They were compe- 
tent as evidence upon the second issue, as tending to show not only that 
representations were made as to the capacity of the mill, but also that 
plaintiff knew that the representations were false. I n  its letter dated 
8 November, 1921, defendant wrote to plaintiff as follows: "We cannot 
pay these notes. As heretofore advised, this mill was bought under 
guaranty to grind from 12 to 15 bushels per hour of whole corn, and 
with cracker attachment the output was guaranteed to be increased not 
less than 25 per cent. This should have yielded a daily output on 10 
hours run of approximately 200 bushels. We were never able to get 
the mill to turn out over half this amount." I n  reply, plaintiff, in its 
letter dated 10 November, 1921, says: "We note what you say with 
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reference t o  t h e  capaci ty of the  mill, a n d  i n  reply would s ta te  t h a t  we  
have thousands of such mills i n  operation, and  they a r e  giving ent i re  
satisfaction a n d  doing just exactly what  they a r e  represented to do. A11 
t h a t  t h e  machinery required i s  proper  handling, and  i t  will  do just 
exactly as  represented." 

Plaintiff by its appeal  presents t o  th i s  Cour t  f o r  review only assign- 
nlents of e r ror  m a d e  upon  exceptions taken dur ing  t h e  t r i a l  t o  mat te r s  
of l a w  o r  legal inference. T h e r e  was competent evidence tending to 
sustain t h e  allegations i n  t h e  answer. T h e  charge of t h e  learned and  
careful  judge who presided a t  t h e  t r i a l  was ~ r i t h o u t  error .  T h e  judg- 
ment  i s  affirmed. There  is 

N o  error .  

STATE v. CLIFTON DICKERSON 

(Filed 25 March, 1925.) 

1. Criminal Law-Spirituous Liquo~Evidence--ImpeachmentEsca11- 
ing A i ~ e s t .  

Where the prosecutinq nitness has seen several men whom he identifies 
a s  those illicitly operating a whislrey still, for which only one was put 
up011 trjal, i t  is  competent for the State to show by his evidence that  the 
others had fled arrest as  an explanation to repel the inference of animus 
towards the defendant on trial that  would otherwise have a tendency to 
discredit the testimony of the witness. 

2. Same. 
Evidence of the flight of the offender, after violating a criminal statute, 

rannot have the effect of impeaching the character of an alleged accom- 
 lice who remains for arrest, and who upon the trial denies any conncc- 
tion with the offense for which he was charged. 

3. Criminal Lax.-Evidence-Declaratio11~~ 
Declarations and acts of one on trial for a criminal offense, after the 

unlawful act has been committed, cannot be received in evidence against 
others charged as  his accomplices or confederates in the commission of 
the crime. 

4. Witnesses-Evidence-C'rms-Examination. 
TYhere the defendant is on trial for the illicit manufacture of whiskey, 

and there is  evidence tending to show that  others, among them his 
brothers, were also engaged \vith him therein, the fact that  the defendant 
takes the stand in his own defense places his character in question, and a 
broad latitude is given to the cross-examination to impeach his character 
within reasonable grounds ordinarily within the sound discretion of the 
trial judge, and where the witness has testified that  he did not know where 
his brother was on that occasion: Held,  not error for the trial judge to 
permit the prosecuting attorney to ask him whether he wished to disclaim 
kin with his own brother. 
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5. Criminal Law-Witnesses - Evidence - Character -- Cross-Examina- 
tion-Statutes. 

While under the provisions of C. S., 1799, the defendant in a criminal 
action may not be required to testify as a witness to matters that would 
tend to incriminate himself, yet when he voluntarily takes the stand he 
is subject to cross-examination upon circumstances that would tend to 
impeach his character. 

ti. Appeal and Error-Instmctio~EVidencsHannle3s Error. 
As to whether testimony between the prosecuting witness and the 

defendant previous to the commission of the offense was competent under 
the facts of this case, quereP But if error, it was rendered harmless by 
the instruction to the jury that it was incompetent and not to be con- 
sidered by them. 

7. New Trials--Newly Discovered Evidenc-Discretion of Oourt. 
The refusal of a motion to set aside a verdict in a criminal case on the 

ground of newly discovered evidence is addressed to the sound discretion 
of the trial judge, and its refusal, in the absence of an abuse of this dis- 
cretion, is not reviewable on appeal. 

APPEAL by defendant from Daniels, J., and a jury, at January Term, 
1925, of FRANKLIN. 

The indictment charges the defendant in  three count,s : 
1. With the manufacture and aiding and abetting in the manufac- 

turing of intoxicating liquor. 
2. Did keep and possess materials, substance and property designed 

for the manufacture of liquor, etc. 
3. Did have and keep on hand intoxicating liquor for the purpose of 

being sold, etc. 
The defendant plead not guilty to the charge. The jury returned a 

verdict of guilty. The court below rendered judgment. Defendant 
excepted, assigned errors, and appealed to the Supreme Court. 

Attorney-General Brummitt and Assistant Attorney-General Nash 
for the Xtate. 

Th0rn.w W .  Rufin for defendant. 

CLARKSOK, J. N. F. Britt testified, in part, as follows: "I am a 
Baptist minister and the pastor of Corinth Baptist Church, at Ingle- 
side, Franklin County. I have been pastor for that c3urch about five 
years; that I have known the defendants, Clifton Dickerson, Hurley 
Dickerson, Jesse Dickerson, John Holden, and Hubert Holden, for the 
time I have been pastor of the Corinth Baptist Church. Some time 
previous to 7 November, 1924, I discovered in soml. woods on the 
Franklin County poorhouse land two barrels of beer, which is the kind 
used in distilling liquor. I n  company with Bennett Faulkner, I 



X. C.] SPRIKG TERM, 1925. 329 

n-atched these two barrels of beer for three nights i n  succession, expect- 
ing some one to engage in manufacturing the stuff into liquor. On  the 
night of 7 November, 1924, with Bennett Faulkner, I concealed myself 
in a n  open space of the ~voods, about sixty yards from the place where 
the two barrels of beer v e r e  standing. W e  went there about 7 o'clock - 
a i d  stayed unti l  past 9. While we were there, a party of men came up 
to the still site and proceeded to begin operations. They set u p  the 
;.till nearer to me than I 11ad cxpccted. Thcy cut wood and built up  a 
fire, and by the light of the fire I recognized the parties mentioned, 
to wit, IIurlcy, Jesse, and Clifton Dickerson, John  Holden and Hubert  
Holden. I saw Clifton Dickerson standing close by the fire, arid pretty 
soon ho came out near where I was lying arid cut a sourwood bush 
about as big as my  wrist, and I recognized it as being Clifton Dickersori 
for sure. After cutting down the sourwood bush, he took his axe and - 
beat one end of i t  upon a stunlp, making a ladle out of it, and carried 
it back to the still, where it was used for stirring the beer in the kettle. 
I saw him cutting wood arid moving about with the others. H e  stayed 
out near whcre  was, when cutting the bush down, about five minutes. 
1 saw the still on the fire, and saw one of the men pouring the beer into 
the still. MTe rcniained there about two hours, and left the men oper- 
ating the still." 

F. Bennett Faulkner testified, i n  part ,  as follows: "I saw Clifton 
Dickerson cutting 1%-ood, and also saw him cut the sourwood bush and 
beat u p  the end on a stump to make something to stir the beer with. 
I saw him starting the fire. We stayed there about t ~ o  hours, and left 
them operating the still." 

Clifton Dickerson, defendant, testified, in part, as fo l lom:  "I am a 
married man, 25 years of age, axid have three children. I live about 
?,$ milcs from the place where Mr.  Bri t t  said I mas distilling. I was 
not distilling and never have had any dealings with whiskey or beell 
connected with i t  i n  any way. On the night of 7 November, 1924, I 
Tras a t  home, hanging tobacco in my  pack-house. I was not a t  that  still. 
31r. J ack  Goswick was x i t h  nle from 6 o'clock that  night until 1 2  
o'clock. While we were hanging tobacco, Arch Higgs, an  old colored 
man who ~ o r k e d  with me, came by the pack-house about 9 o'clock that 
night while we were hanging tobacco. I have never been convicted of 
any violation of the law in court." Dickerson was corroborated by 
,Jack Goswick and Arch Higgs. 

Otha Hayes testified: "I had a comersation with Mr. Bri t t ,  the 
prosecuting witness of the  State, in the presence of the defendant, Clif- 
ton Dickerson, and Mr. Br i t t  stated to me a t  first that  he saw Clifton 
1)ickerson a t  the still, and then said he could not swear that  he  had 
s c ~ n  hiin, but somebody else could." 
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STATE v. DICKERSON. 

Mr. Britt, recalled, testified: "That he did not tell Mr. Clifton 
Dickerson, in the presence of Otha Hayes, that he did not see him at 
the still, but told Mr. Dickerson that he had seen him at the still and 
would swear to it at  the proper time." 

Several witnesses testified to defendant's good character, and several 
witnesses testified to defendant's bad character for the last three years. 

There were no errors assigned to the charge of the court below. 
The defendant, Clifton Dickerson, sets up in his own behalf an alibi. 

I f  the evidence of himself and his witnesses are to be believed, he was 
not guilty. The issue before the jury, under the plea of not guilty, was 
whether Clifton Dickerson was at  the still, doing the acts as testified to 
by the State's witnesses. The jury was satisfied of defendant's guilt, 
beyond a reasonable doubt, and found him guilty. Defendant contends 
that he should be granted a new trial, for errors committed on the trial 
in the court below. 

The first group of assignments of error were to the following ques- 
tions asked Mr. Britt, State's witness, and answers thereto: 

"Q. Where are tho defendants, Hurley Dickerson and Jesse Dicker- 
son? Answer : 'They have run away.' 

"Q. Where does Hurley Dickerson live? Answer : Witness answered 
that he lived near Ingleside." 

We must get the setting of the case. Mr. Brit t  l,estified, without 
objection, that he knew Clifton Dickerson, Hurley Dickerson, Jesse 
Dickerson, John Holden, and Hubert Holden. They plaoceeded to begin 
operations-they set up the still. "They cut wood and built up a fire." 
Mr. Britt knew them all and recognized them by the light of the fire. 
The parties were not jointly indicted and tried, but only the defendant 
Clifton Dickerson was on trial. Mr. Britt was the main prosecuting 
witness. H e  had watched and was mainly responsible for the prosecu- 
tion. The question would naturally arise, as Mr. Brit t  saw the others 
at the still, why was Clifton Dickerson alone indicted? To single out 
one to be prosecuted, ~vithout the others, would seriously affect the 
credibility of the testimony of Mr. Britt. The inquiry would be, what 
has become of Hurley and Jesse Dickerson? The prosecution wanted 
to explain the absence of men whom Mr. Britt saw operating the still 
and who should be indicted. To account for their absence it was neces- 
sary to show that they had fled. Where Hurley Dickerson lived was 
immaterial. We think the questions and answers admissible, under the 
facts and circumstances of this case. I n  fact, the whole contest between 
the State and the defendant was as to the identity of the defendant. 
Was he in the par ty? The fact that Hurley and Jesse Dickerson fled 
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was only a circumstance to be considered as to their guilt, and in no 
may affected the guilt of defendant. The fact that defendant stood his 
trial was, no doubt, used to show his innocence, and the ancient proverb 
called into play: 

"The wicked flee when no man pursueth; 
But the righteous are bold as a lion." 

We cannot hold the questions and answers either erroneous or preju- 
dicial. Flight is only a circumstance against the party who fled. 

I n  S. v. Case, 93 N.  C., 546, it is said: "In criminal cases erery cir- 
cumstance that is calculated to throw light upon the supposed crime is 
admissible. S. v. Swinlc, 19 N.  C., 9. The fact that immediately 
after the discovery of a crime, the person charged with its commission 
flies (fled), is admitted as a circumstance to be considered by the jury. 
9. v. Nut, 51 N. C., 114. So it is held that if the prisoner, when arrested, 
attempts to make his escape, or attempts to bribe the officer to let him 
escape, the evidence is admissible. 11 Ga., 123; Banning v. State of 
,lIissouri, 14 Mo., 386; Dean v. Comnzonwealtlz, 4 Grattan, 541; 26 Ia., 
275." 

I n  S. v. Tate, 161 K. C., 286, i t  is held: "But such flight or conceal- 
ment of the accused, while it raised no presumption of lam as to guilt, 
is competent evidence to be considered by the jury in connection with 
the other circumstances. 12 Cyc., 396; 21 Cyc., 941." 

I t  is well settled in this State that no act, declaration or confession 
of one of the joint actors in a crime occurring after the crime has been 
completed-in other words, after the joint enterprise has ended-is 
admissible against any of the actors except himself. 2 Wharton Crim. 
Ev., secs. 699 et seq.; S. v. Haney, 19 N. C., 390; S. v. Rumple, 178 
N. C., p. 717; S. v. Connor, 179 IS. C., p. 752. 

I f  Hurley and Jesse Dickerson had been on trial, their flight would 
only be a circumstance or some evidence to be considered by the jury in 
connection with other e~idence and circumstances as to their guilt. 

The other exceptions and assignments of error were to questions and 
answers on cross-examination, asked the defendant Clifton Dickerson. 
They are as follows: 

"Q. Where was HurIey Dickerson and Jesse Dickerson that night? 
Answer: 'I do not know.' 

"Q. I s  Jesse Dickerson your brother? Answer: 'Yes.' 
"Q. Have you got to the point that you do not want to claim kin 

with your brother, Jesse? Answer : 'NO.' 
"Q. Where does Jesse Dickerson live? Answer: 'He lives with my 

father.' 
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"Q. How far  does your father l ire from the still site? Answer: 
'About 7 mil@.' 

"Q. Where does Jesse Dickerson lire ? Answer : 'He l i ~ e s  near Hen- 
derson.' " 

I t  will be noted that all these questions are asked defendant on cross- 
examination. The defendant was not bound to become a mitness. C. S., 
1'799. is as follows: 

"In the trial of all indictments, complaints, or oiher proceedings 
against persons charged with the commission of crimes, offenses or mis- 
demeanors, the person so charged is, at his own request, but not other- 
wise, a competent witness, and his failure to make ssch request shall 
not create any presumption against him. But every such person examined 
as a witness shall be subject to cross-examination as other witnesses. 
Except as above provided, nothing in this ~ection shall render any per- 
son, who in any criminal proceeding is charged with the commission of 
a criminal offense, competent or compellable to gire evidence against 
himself, nor render any person compellable to answ2r any question 
tending to criminate himself." 

When defendant became a witness, he was subject to cross-examina- 
tion as any other witness. "When the prisoner went upon the stand 
as a mitness in his own behalf be put his character in evidence, and 
was subject to impeachment. I n  Cloninger, 149 N. C., 572, the 
Court said: 'The accused, by becoming a witness in his own behalf, is 
liable to cross-examination to impair his credit like any other witness, 
and the cross-examination is not restricted to matters brought out on 
the direct examination.' " S. v. Bailey, 179 N. C., p. 728. 

The cross-examination is not confined to matters brought out on the 
direct examination, but questions are permissible to impeach, diminish 
or impair the credit of the witness. These questions often take a wide 
range, but should be confined to questions within the bounds of reason- 
the materiality is largely left to the discretion of the court. The cross- 
examination here was largely an effort to impeach mitness' credibility 
by connecting him with his relations who were alleged to be at the still. 
The State's evidence was direct and positive, that both Hurley and Jesse 
Dickerson were with the defendant, Clifton Dickerson, that night, work- 
ing at the still. These questions put to the defendant when he was on 
the stand were legitimate cross-examination tending to contradict his 
direct testimony that he was not at  the still that night and never had - 
any dealings with whiskey or been connected with i t  in any way. The 
answers to the questions sustained defendant's contentim, that he had 
nothing to do with the still. I t  x-as for the jury to say what version 
they believed. 
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The  utility of cross-examination is bringing out, from the witness 
himself, facts to lessen his credit. T h e  largest possible scope should 
be given, but this  i s  left chicfly to the discretion of the tr ial  court. 
"Throughout all the ensuing sorts of evidence, then, there is  to be under- 
stood a general canon that  on cross-cxamination the  range of e d e n c e  
that  may be elicited for any purpose of discrediting is  to be very liberal.' 
2 Wigmore on Evidence ( 2  ed.), part  of see. 944. 

The  17th exception is to the admission of evidence over the defendant's 
objection, which e d e n c e  was given by the defendant on cross-examina- 
tion. T h e  following question mts asked by the solicitor: 

"Q. Did Mr. Britt talk to  you and tell you to stop distilling before 
7 November? Answer: 'Mr. Br i t t  talked to me sometime in October, 
and told me that  he heard that  I was in  the whiskey business and had 
better stop. I told h im that  I was not i n  the whiskey business and had 
never been in  it.' " I n  his charge his Honor withdrew this evidence 
and instructed the jury not to consider it. 

We think if the testimony was error, i t  was nullified by the court 
below withdrawing its considcration from the jury. S. v. Apple, 1 2 1  
N. C., p. 585. 

The  last exception was to the refusal of the  court below to allow a 
motion to set aside the verdict of guilty and for a new trial on the 
ground of newly discovered eridence, as stated in  the affidavit set out 
in full i n  the record. This  was in  the sound discretion of the court below. 

This case was mainly one of identity. Defendant relied solely 011 an 
alibi. T h e  defendant was found guilty beyond a reasonable doubt. I t  
was a question of fact for  the jury that  we cannot deal with. I n  law, 
there is  

S o  error. 

(Filed 1 April, 1995.) 

1. Deeds and Conveyances--(;rants--Boundaries--Issues--hstruction~ 
Adverse Possession-Appal and EPI'OY. 

Where the controversy relates solely to thc establishment of a certain 
dividing line of adjoining lands of the parties to the action, both claim- 
ing the same line called for in their deeds or grants, but differing as to 
its location upon the land, no issue of title is raised, and it is reversible 
error for the court to instruct the jury as to the evidence of adverse 110s- 
session for twenty years by one of the parties beyond the line clainled by 
him, ripening his title thereto. 
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2. Sam-Questions of Law-Questions for Jury; 
What is  sufficient to constitute a disputed boundary to adjoining lands 

in controversy is a matter of law for the court, but where the evidence is 
conflicting a s  to its location a question of fact arises, to be given to the 
jury under a charge as  to the law involved in the issue. 

Where tlie controversy is solely to determine the location of the true 
dividing line between owners of adjoining lands in accordance with a 
boundary given in a deed or grant, the admission of  evidence as  to the 
adrerse possession of one of the parties is harmless error as  to the other 
party, under proper instructions. 

4. Deeds and Conveyances - Grants - Boundaries - I'ossession - Evi- 
dence- Title- Instructions-Appeal and Error. 

Where the plaintiff alleges his title to a boundary line given in his 
deed, and defendant admits plaintiff's title, but only denies the location 
of the line so given between his land and that  of the plaintiff, evidence 
of defwdant's possession may be received as  tending to establish his con- 
tention as to the true location of the line a t  the time of plaintiff's deed 
or g ran t ;  and an instruction that  this evidence is otherwise to be con- 
sidered as  establishing defendant's title by twenty years adverse posses- 
sion to the land beyond the true location of the line is reversible error. 

5. PleadingeIssues - Statutes - Deeds and Conveyances - Grant* 
Boundaries. 

Issues can only be raised by the pleadings (C. S., 580) ; and where the 
complaint alleges plaintiff's boundaries under the calls in his deed to the 
land in dispute, which the defmdant admits, but denit?s the location on 
tlie land of an adjoining line a s  claimed by plaintiff, the only issue per- 
missible \ritliout amendment is one a s  to the true location of this 
boundary. 

6. Evidence-Issues-Boundaries-Nonsuit. 
Wliere there is only an issue raised by the complaint and admission of 

the answer as  to the true dividing line between plaintiff and defendant, 
as  located by plaintiff's grant or deed, and there is evidence to support 
the plaintiff's contention, defendant's motion as  of ronsuit thereon is 
properly denied. The statutory proceedings in processioning and the com- 
mon-law doctrine of the writ of perambulation discussed by VARSER, J. 

APPEAL by defendant f r o m  Culvert,  J., a n d  a jury, a t  October Term,  
1024, of C ~ ~ B E R L A S D .  

T h e  plaintiff alleged ownership a n d  possession of a t rac t  of l and  i n  
F l e a  H i l l  Township, Cunlberland County, describing tEe same by metes 
and  bounds, giving his  las t  call  and  the  point f r o m  which i t  runs, as  
fol lo~vs : "-1 small  short-leaf pine, N. A. Williams' beginning corner of 
a 500-acre survey ;  thence a s  N. 8. Williams' l ine of said 500-acre 
survey, with Grea t  Creek, to  t h e  beginning." 

T h e  defendant  admit ted plaintiff's t i t le  and  possession of t h e  land,  
described by plaintiff, but  "denied t h a t  plaintiff's line extends beyond 
t h e  l ine of low bushes on t h e  west side of Grea t  Creek." 
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The  allegatiol~s of trespass and the  denial of the same, became 
immaterial a t  the trial, and the  court submitted, wii hout exception, 
the following issue : 

"Is the t rue  dividing line between plaintiff and defendant the line 
marked A, B, C, D or the line marked, 1, 2, 3, 4, 5 ,  6, 7, 8, 9, 10, 11, 12, 
13, 1 4 V  

These lines as indicated by letters and figures indicate the locations 
of the respective contentions of the parties, on the map filed in this 
case by the surveyor appointed by the court. 

I t  further appears that  the 500 acre N. A. Williams survey is con- 
tained in a grant  to Xathan A. Williams, dated 6 February, 1880, and 
the line in this surrey called for in plaintiff's allegaiions and chain 
of title is as follows: "Thence down the edge of Great Creek as the 
low bushes goes to the beginning." T h e  grant  called for a plot, but 
this plot was not i n  evidence a t  the trial. 

The  jury found with the plaintiff, that  the true d i ~ i d i n g  line is :is 
indicated on the map by the letters, "A, B, C, D." 

8 .  C. McPhail, Bullard Le. Stringfield for 
Dye iE. Clark for defendant. 

T 7 ~ ~ ~ ~ ~ ~ ,  J. I t  appears from the record in this case, as well as from 
the oral argument, that  there is no question of title involved in this 
controrersy. T h e  defendant expressly admits, in his answer, the first 
allegation of the complaint, which arers title and possession, subject 
only to the location of the "line of low bushes on the west side of Great 
Creek." Each nluniment in the paper title of the respectire parties calls 
for the same line, to wit : "The line in the Williams grant, or 500 acre 
survey, which runs dow11 the cdge of Great Creek as tlie 'low bushcs 
goes,' to the beginning." 

Since the point A, in plaintiff's contentions, is the same as 1, in the 
defendant's contentions, the location of this point is taken as admitted, 
and this is the beginning point of the line in controrersy. Hence, tlie 
location of the diriding line is thr> sole province of the jury. 

V h a t  the line is, is necessarily a question of lam.. l 'afem L-. Paine, 
11 S. C., 64;  B u m e f t  o. Thompson, 33 S. C., 379; ;Marshall t i .  Fisher, 
46 K. C., 112; IIurley v. Xorgan, 18 K. C., 426; W a f t r s  o. Simmons, 
52 X. C., 542; Osborne v. Jolrnsfon, 63 PI'. C., 2 2 ;  Clark t. Wagoner, 
70 N. C., 706; Scull v.  Prnden, 92 S. C., 161; Johnson r: Ray, 72 K. C., 
273; Davi&on v. Shuler, 119 S. C., 584; Jones v. B u d x r ,  83 N.  C., 
324; Redmond I * .  Stepp, 100 N .  C., 213; Pe~bles  v. Graham, 128 S. C., 
215; Echerd I.. Johnson, 126 N.  C., 409; Rowe o. Lumber Co., 138 
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5. C., 465; Sherrod v. Battle, 154 iiT. C., 345; Gudger v. White,  141 
S. C., 507; Lumber Co. c. Bernhardt, 162 PI'. C., 460; Potcer Co. v. 
Savage, 170 h'. C., 625; Brooks v. Woodruf ,  185 N. C., 288. 

Where the line is, is a question of fact. Tatem v. Paine, 11 N .  C., 64;  
Burnett v. Thompson, 35 N .  C., 379; Xarshall v. Fisher, 46 h'. C., 112; 
Ilurley v. Morgan, 18  hT. C., 436; Waters v. Simmons, 52 N. C., 542; 
Osborne v. Johnston, 65 N .  C., 22;  Clark v. Wagoner, 70 N .  C., 706; 
Scull v. Pruden, 92 N .  C., 168; Davidson v. Shuler, 119 S. C., 584; 
Jones v. Bunker, 83 N. C., 324; R e d m o d  v. Stepp, 100 N.  C., 213; 
Peebles v. Graham, 128 N .  C., 218; Echerd v. Johnson, 126 N. C., 
409; Rowe v. Lumber Co., 138 N. C., 465; Sherrod v. Battle, 154 N.  C., 
,745; Gudger v. White,  141 R. C., 507; Lumber Co. c. Bernhardf, 
163 S. C., 460; Power Co. v. Savage, 170 N .  C., 623; Brooks v. 
Woodruff, 185 IS. C., 288. 

The issue submitted is only intended, as it appears from the record, 
to determine the true location of the dividing line between the Williams 
survey and the plaintiff's lands. T h e  controversy waged around this 
one question. Several exceptions 11-ere taken by the defendant to the 
admission of evidence during the  trial, and several of these appear 
to contain hearsay evidence relating to plaintiff's title to the lands; 
this was apparently harmlrss, because the question of title was not 
involred, and they may not occur again, hence we will not discuss them. 

The  tr ial  court charged the jury as follows: 
"If you find, from the evidence, that  the defendant's grant goes 

to that  line, and that  he entered into possession of any part  of the land 
covered by the grant, then he  11-ould be deemed in law to be in lawful 
possession of i t  all, as  covered by the  grant, u p  to the line marked from 
1 to 14, inclusire, and you would answer this issue, line 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 1 3  and 1 4 ;  unless you so find, further, that  the 
plaintiff and those under whom he claims, have been in  the adverse 
possession for 20 years before bringing this action of the disputed area, 
under known and visible lines and boundaries that  is, u p  to a known 
line and boundary, as alleged and contended for by the plaintiff, and 
shown on the map by the  letters, A, B, C, and D." This same view 
is presented several times in the charge. 

The  latter par t  of this quoted instruction, as to adverse possession 
by plaintiff and those under 7%-horn he claims, appears to be error. The  
controversy was solely as to the t rue  location of the dividing line, which, 
according to  admissions of the parties, must be located wherever the 
line described as follows: "thence down the edge of Great Creek as the 
low bushes goes, to the beginning," i s  located. 

This  call necessarily relates to  the date of the survey contained in  
the grant, to N. 9. Williams, the defendant. The  entry on which this 
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grant was issued, is dated 2 April, 1878, and the grant, appears of date 
6 February, 1880; consequently, the inquiry is as to the true location of 
this line. as it was on these dates. 

The physical changes at  this place that have occurred since the dates 
of the survey and grant do not enter into this call in  the description 
in the grant. The call does not float with the changes in the waters, 
nor shift with the growth of bushes or trees incidental to later drainage 
or floods. 

I n  Lynch v. Allan, 20 PI'. C., 62, Gaston, J., says: "But i t  does not 
follow that because the river had deserted the bed in which it flowed 
when the deed was executed that the boundary of the lsnd of the lessor 
of the plaintiff has shifted with it.'' Wilhtdm v. Burleyson, 106 3. C., 
382. 

The instant case cannot involve any question of accretion, or avulsion, 
and the line is as the "low bushes goes," to be located by the jury at 
the dates of the extry and grant called for by plaintiff's allegations. 

I f  this line is correctly located along the line of figures, 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, and 14, then the plaintiff's allegation, as well 
as his paper title, fixes such line as the true dividing line, and he does 
not allege ownership to the east of this line. I f ,  however, the line 
indicated on the map with the letters, A, B, C, and 11, is the correct 
location of the true dividing line, then the plaintiff owns up to this 
line. according to the admission in  defendant's answer. The adverse " 
possession and the use of the lands in dispute, are both competent facts, 
material upon the question of the location of the dividing line, and if the 
instruction had allowed the same to have been consideyed only for this 
purpose, it mould have been correct. When there is no question of title, 
adverse possession cannot be so used, or as set out in other parts of the 
charge. These instructions contain a corrwt statement of the law, as 
to constructive possession, and, also, as to adverse possession ripening 
title without color, in the abstract, but to allow adverse possession to 
extend the plaintiff's title, in the instant case, beyond the allegations 
in his complaint, constitutes error. Upon these instructions, the jury 
could have located the western boundary of the Williams 500 acre 
survey, where the defendant claimed its true location is;, and, neverthe- 
less, they could have found the dividing line to be located as claimed 
by the plaintiff, if they found that the plaintiff had had adverse 
possession of the disputed area for the requisite length of time, although, 
such a finding would have located the disputed area east of the plain- 
tiff's eastern boundary set out in his complaint. 

I f  the plaintiff desires to set up title to any part of the lands in 
dispute, which may be east of the location of the western line of the 
Till iams survey, as finally located by the jury, it will be necessary 
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for him to ask for and obtain permission of the trial court to amend 
his complaint accordingly. I f  he does so amend, he can then use 
adverse possession, or any other mode of proving title, that the facts 
will sustain; but as the pleadings are now constituted, the issue of title 
does not arise. 

Issues can arise only upon the pleadings. C. S., 580. Fortescue v. 
Crazuford, 105 N.  C., 30; Wright v. Cain, 93 N. C., 296; Patton c. 
R. R., 96 N.  C., 456. 

Since there is no allegation in the complaint, which can suggest 
or support a claim, on the part of the plaintiff, that his eastern line is 
located east of the defendant's western line, as set out in the Williams 
500-acre survey, then no issue could be submitted to the jury embracing 
such a claim, and the jury ought not to be instructed so as to permit 
them to locate the plaintiff's eastern line beyond the defendant's western 
line. I n  Uiller v. Hiller, 89 N.  C., 209, it was held error to submit an 
issue not raised upon the pleadings, so in the instant case, i t  is equally 
erroneous to allow the issue to include land not claimed in the complaint. 

The defendant presents by his exceptions a challenge to the correct- 
ness of the denial of his motions for judgment as of nonsuit. We do not 
think that there is any merit in this contention. There appears to be 
evidence tending to show that the true location of the line of low 
bushes along Great Creek, is where the plaintiff claimed, and other 
evidence tending to show that this line is located where the defendant 
claimed. The question of title is not involved and the burden is upon 
the plaintiff to show that the true location of this dividing line is 
where he claims it to be, and, in no erent, upon this evidence could 
a nonsuit be properly entered. 

I n  Rhodes v. Ange, 173 N. C., 25, the Court discusses controversies 
of this kind with much clearness. This latter case was instituted to 
procession land and to determine the dividing line bet~yeen the lands of 
the parties. I n  the instant base, the action was originally begun in 
trespass, and the trespass was denied and the title admitted and the 
issue joined only as to the location of the dividing line between the 
parties. Hence, the trial runs itself into what is practically a pro- 
cessioning proceeding. A failure to note the distinction between a pro- 
ceeding where the location of a line is solely involved, and one where 
the title is also involved has giren rise to much of the confusion in this 
regard. I n  Rhodes v. Ange, supra, the Court says : "Our processioning 
act is similar in  some respects to the 'writ of perambulation' at  common 
law, which was sued out by consent of both parties, when they were 
in  doubt as to the bounds of their respective estates, and was directed 
to the sheriff, was commanded to make the 'perambulation' with a 
jury, and to set the bounds and limits betx-een them in certainty. There 
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it was done by the consent of the parties, and when thers was no dispute 
as to the title and none as to the right to occupy the adjoining tenements, 
while with us either of the adjoining proprietors, where a dispute as to 
the true dividing boundary has arisen, is entitled to have the land 
processioned, without the other's consent." Or he may institute his 
action, alleging title, as in the instant case, and if the answer admits 
the title, but joins issue upon the location of the dividing line only, 
the trial is conducted, then, in all practical aspects, in the same manner 
as in processioning proceedings in term time. 

I n  Jackson v. Willianls, 152 X. C., 203, the Court intimates that a 
technical motion for an involuntary nonsuit is not applicable to such 
a trial, when the only issue is as to the location of the dividing line. 
Without deciding whether a motion for an involuntary nonsuit in these 
cases will lie, we suggest that the better practice is to submit the issue 
to the jury, if any pertinent evidence is offered, but if the plaintiff 
offers no evidence, whatever, a verdict could be directed properly in 
favor of the defendant. 

I t  is apparent that, in  the old common-law proceeding, under the 
writ of perambulation, the line would be located becausl. the jury, with 
the sheriff, went upon the premises and located it from such evidence, 
as appealed to their own senses. A failure to come to a decision was 
never expected, a determinative result was a practica' certainty. 

Inasmuch as this case goes back for a new trial, we suggest that 
the issue be framed as follows: "Is the dividing line between the plain- 
tiff and the defendant located as the line marked on the map, as 
3, B, C, D, or as the line marked on the map as 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, and 141" 

For the errors in the charge, as pointed out herein, v e  are constrained 
to hold that there must be a 

New trial. 

STATE v. C. W. STEWART AND ELMER STEWART. 

(Filed 1 April, 1925.) 

1. Grand Jury-True Rill-Tu-elw Jurovs--Motion to Quash-rlbate- 
ment. 

The presence of the full  number of the grand jury in finding a true bill 
under an indictment for murder is not necessary, and an endorsement 
thereon and finding by twelve thereof, or more, is sufficient, and a motion 
to quash under a plea in abatement on that ground is properly denied. 
C. S., 2333. 
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2. Courts-Evidence-Correction of Error .  
I t  is competent for the judge, upon a trial for murder, to correct the 

admission of incompetent evidence, and withdraw it  from the considera- 
tion of the jury, and so instruct them. 

3. TMs-Courthouse-Statutes-View of Jury. 
Upon a trial for murder, and a t  the request of the prisoners, the court 

permitted the jury to view the scene of the crime for the purpose of 
locating certain places and positions that had been testified to and, over 
defendant's objection, testimony of certain witnesses who had not there- 
tofore testified: Held, the organization of the court a t  the place of the 
homicide is regarded a s  a continuance of the trial held a t  the courthouse, 
and not prohibited by C. S., 1443, prohibiting trials to be had elsewhere 
than a t  the courthouse; and under the facts of this case i t  is  not reversi- 
ble on appeal as  error prejudicial to the defendants. The inherent power 
of the court in such instances discussed by ADAMS, J. 

Under the facts in this case, held, i t  was not error for the trial judge 
to exclude evidence that the deceased police officers had warrants for 
arrest of another person as  well a s  of the prisoners on trial, for the pur- 
pose of showing animus against the deceased by another, and that he had 
committed the murder for which the prisoners were on trial. 

5. Criminal Law-Conspiracy-Evidence-Instmctiom. 
Where there is evidence tending to show that  the prisoners on trial for 

murder had entered into a conspiracy to kill the deceased, an instruc- 
tion is proper that  each party to a criminal conspiracy is the agent 
of the other, and that  a n  act in furtherance of the common design done 
by one of them is  the act of all. 

6. Murder-Circumstantial E v i d e n c e I n s t r u c t i o n s .  
Held, under the evidence on this trial for murder, the instruction of the 

court as  to the requisites of circumstantial evidence was correct. and it  
was not error for him to refuse to give a requested prayer of defendants 
upon the same principle differently expressed. 

5.  Instructions-Evidence-Appeal a n d  Error .  
A requested prayer for instruction that  presents a principle of law not 

sustained by the evidence in the case is  properly refused. 

8. Criminal La~-Hornicide-~1urde~VerdictPo1Ling Jurors-Recom- 
mendation for  Mercy. 

Where, upon the rendering of an adverse verdict to the defendants on 
trial for murder, their attorney requests the polling of the jury, and,' act- 
ing in response to the judge's question to each of the jurors asked accord- 
ingly, they each responded guilty of murder whereof they were charged. 
and upan a second inquiry by the court, responded guilty of murder in 
the first degree: Held, the verdict was not objectionable a s  being too 
indefinite, and sentence thereon was properly imposed: Held, f u r t h e r ,  a 
recommendation for mercy was not properly to be considered as  a part of 
the verdict. 

APPEAL by defendants from Grady, J., at September Term, 1964, of 
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The prisoners were indicted for the murder of Leon George and Sam 
Lilly and upon conviction of murder in the first degree they appealed 
from the judgment pronounced thereon. 

The State's theory was substantially as follows: On 29 July, 1924, 
between 4 and 5, afternoon, W. H. Russell saw the deceased Leon 
George and Sam Lilly, officers of the law, at the Chinnis store. They 
hod a Ford touring car in  which were a small whiskey still and an 
Aiyedale terrier. They took out the still, said they were on the trail of 
Elmer Stewart, and went away in the direction of Bob's .Branch. Russell 
lived a half-mile from the Chinnis store and within fifty yards of the 
prisoners. After returning home he went to the Stewart house and told 
the prisoners what he had seen and heard. They inquired as to the still 
and the direction in which the officers had gone. Elmer Stewart then 
brought up a Dodge touring car and his father, C. W. Slewart, told him 
the buckshot shells were in his trunk and gave him a bunch of keys. 
I n  a few minutes they passed Russell's home in the Dodge car going 
towards the place where the dead bodies of the officers vere afterwards 
found. 

The officers after leaving the Chinnis store crossed over Bob's Branch 
and later in the afternoon were seen coming back by the home of David 
Hooper and passing down into the branch. I n  a few minutes the Hoopers 
and Fuller McFadden heard shots together with threats and profane 
language. I n  a few minutes thereafter the dead bodies of the two 
officers and the dog were found a few yards from the branch. George 
was in the front seat of the car, the dog on the back seat, and Lilly on 
the ground behind the car. ,411 the buckshot were fired from the front, 
but the bullet in George's head entered from the right. The officers' 
car did not stop running until the guns fired; but after the firing had 
ceased another car was heard to turn around about 228 feet from the 
scene of the homicide. The car had U. S. cord tires and the track was 
folloved into the Fuller McFadden road and thence to the prisoners' 
garage. On the edge of the road near the Ford car at  an elevation of 
about '734 feet and about 88 feet distant from the car was a trampled 
or standing place. Soon after the shots were heard the prisoners 
returned home, the elder carrying a gun and the younger two pistols. 
The buckshot found in the bodies of the deceased and the buckshot 
shells found on the ground where the shooting occurred were identical 
with those found in the Stewart garage. 

After they returned home Elmer Stewart went away ill a Ford truck 
and C. W. Stewart spent the night away from home. The1.e v a s  evidence 
that C. W. Stewart went to Amos Wallace's house the same night and 
made a confession of his guilt, reciting the various circumstances which 
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it is not necessary to set out in detail. Other evidence was offered tend- 
ing to show incriminating remarks by C. W. Stewart. 

The defense was a complete denial of the State's theory, and an alibi. 
The prisoners contended they had hidden a condenser on Fuller Nc- 
Fadden's land and on the afternoon in question had gone there to see 
whether it could be fitted to a certain apparatus used by Elmer Stewart 
in the swamp, and, finding that i t  could not, had left i t  in the woods. 
They denied having a gun or pistol; denied any admission or confession; 
and contested the truth of all the material evidence offered by the State. 
The exceptions are stated in the opinion. 

L4ttor?~ey-General Brummif t  and Assistant Attorney-General Sash ,  
for t h e  State. 

John D. Bellamy, Tt'illiam X. Bellamy and Dacid Sindnir for 
appel lants. 

d ~ a a f s ,  J. Before their arraignment the prisoners filed a plea in 
abatement and moved to quash the indictment on the ground that the 
bill had been considered, passed upon, and approved by the grand jury 
when only thirteen of its members lvere present. This body, serving for a 
period of six months, had been impaneled and charged at  a former 
term; but when the indictment was found five of the number mere 
unavoidably absent. All who were present voted to endorse and return 
the indictment "a true biIl.77 Afterwards two of the absent members 
came in, but took no part in  finding the indictment or returning it into 
court. 

There was no error in denying the motion to abate the prosecution. 
At common law the indictment was sufficient if twelve members of the 
grand jury assented. I n  Rex v. Xarsh, 6 A. 6t E., 237 (112  Eng. 
Reports, 89), it is said: ('It is sufficient that twelve found the bill. An 
indictment is 'an accusation found by an inquest of twelve or more 
upon their oath7; Co. Litt., 126 b. I n  2 Hale's P. C., 154, it is stated 
that the sheriff, on precept to him, is to return twenty-four or more 
persons, out of whom the grand inquest is to be taken and sworn; and 
at  p. 161 i t  is said that, 'If there be thirteen or more of the grand 
inquest, a presentment by less than twelve ought not to be; but if there 
be twelve assenting, though some of the rest of their number dissent, 
it is a good presentment.' I n  Com. Dig., indictment is said to be an 
accusation, 'found by a proper jury of twelve men'; and the same defini- 
tion (as to number) is given in 4 Hawk, P. C., 1, book 2, ch. 29 (7th 
ed. by Leach). I n  4 Bla. Com., 306, it is said that 'to find a bill, 
there must at least twelve of the jury agree'; and 'no man call be 
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convicted at  the suit of the King of any capital offense, unless by the 
unanimous voice of twenty-four of his equals and neighbours; that is, 
by twelve, at least, of the grand jury, in  the first place, assenting to 
the accusation; and afterwards by the whole petit jury.' 'But if 
twelve of the grand jury assent, i t  is a good presentment, though some 
of the rest disagree.' And i n  14 Vin. Abr., 377, Indictment (H. 9), 
PI. 5, it is said that the caption ought to show that the indictors 'were 
twelve in number.' Compare 2 Haw. P. C., ch. 25, see. 15 ; 1 Chit. Cr. 
Law, 311; 2 Bishop's New Cr. Pro., sec. 854. 

With reference to the number necessary to the finding of an indict- 
ment the common law obtains in Korth Carolina and is not affected 
by the provision that the eighteen jurors first drawn shall be a grand 
jury for the court. C. S., 2333; X. v. Davis, 24 N. C., 153; S. w. Barker, 
107 x. C., 914; X. v. Perry, 122 N. C., 1018; 8. v. W90d, 175 N. C., 
809, 816. 

During the progress of the trial at  the request of :ounsel for the 
prisoners and with the consent of the State, the court, the jury, the pris- 
oners and all the attorneys, except one of those represenhg the prison- 
ers, went to the scene of the homicide. There the court was opened i n  
the usual way and the prosecuting officer suggested that the position of 
the Ford car and the trampled spot be pointed out by the witnesses, but 
the prisoners objected to the taking of any evidence. Thereupon L. R. 
Early, who had previously testified in the courthouse as to the position 
of the Ford car, the dead bodies, the place where the other car had 
turned around, and other circumstances, was permitted to identify the 
several places to which he had referred and certain land-marks by which 
he was guided; and A. A. Nelms and R. C. Fergus ixdicated places 
where shells and wadding had been found. Mattie Hooper, also was 
introduced as a witness for the State. She lived near the place of the 
homicide and testified as to what she had seen and heard at the time 
the shooting took place. 

The prisoners have vigorously assailed this entire proceeding and 
have insisted that their rights were thereby impaired and their defense 
materially prejudiced. 

After the examination of the witnesses just referred to the court 
returned to Southport and reconvened in the courthouse. Thereafter 
(the time is not definitely fixed) the judge struck fr3m the record 
the entire testimony of Mattie Hooper and directed the jury not to 
consider it and to disregard any impression it might have created. 
He also instructed them not to consider the result of their "crouching 
observation" from one of the places pointed out by L. R. Early. 

The power of the court to withdraw incompetent e~idence and to 
instruct the jury not to consider i t  has long been recognized in this 
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State. Of course there are circumstances under which such power may 
not be exercised, as in Gattis v. Kilgo, 131 K. C., 199, with which may 
be compared 8. v. Bryant,  ante, 112. But here the presiding judge 
merely corrected the inadvertent admission of evidence which he after- 
wards conceived to be incompetent and to which the prisoners had 
objected. The withdrawal of the testimony was favorable to the defense 
and is sustained b~ a number of our decisions. I n  .McAllister v. Ale- 
Allister, 34 N .  C., 184, Ruflin, C. J., said: "It is undoubtedly proper 
arid in the power of the court to correct a slip by withdrawing improper 
evidence from the corisideration of the jury, or by giving such explana- 
tions of an error as will prevent it from misleading a jury." H e  expressed 
the same opinion more than three-quarters of a century ago and the 
practice has been observed since that time. S. v. illay, 15 K. C., 328; S. 
1.. Davis, ibid., 612; S. c. Collins, 93 S. C., 564; S. v. ~ l f c X a i r ,  ibid., 628; 
Bridgers v. Dill, 97 N. C., 222; S. v. Crane, 110 N .  C., 530; Wilson v. 
X f g .  C'o., 120 N. C., 94; 8. v. Lunsford, 157 K. C., 117; S. v. Dickerson, 
tcnte, 327. 

But a graver question is raised by the exception of the prisoners 
to the taking of any evidence at the place of the homicide. They say 
their request for the jury to visit the scene resulted in the introduction 
of a novel mode of developing the evidence which was without warrant 
in criminal procedure and destructive to their defense. 

Under the practice at  common law, the power to order a view by the 
jury in  certain civil actions rested in the sound discretion of the court, 
and by 4 and 5 Anne, ch. 16, it was seemingly extended to all civil 
actions, while in  criminal actions there could be no rule for a view 
without mutual consent. This statute was repealed by 6 George IT, ch. 
50, by which it was provided that a view should be ordered if necessary 
in any case, civiI or criminal. The officer serving the writ was com- 
manded to have six or more of the jurors to go to the place in question, 
nt some convenient time before the trial; and the place was to be desig- 
nated by two persons appointed by the court. 1 Ree~~es '  His. Eng. Law, 
435; Reg. v. 117halZey, 61 E. C. L. R., 376; Thompson on Trials, 665. 
~ h o r n ~ s o n  says that in  criminal cases there w a s  no warrant in  the 
English practice for sending the jury out to make a view, except when 
such a course was authorized by statute. Trials, Vol. sec. 8, 895. 
I n  several of the States such statutes have been enacted; but i11 8. Z-. 
Perry, 121 N.  C., 533, it was held that the courts have inherent 
authority in their search for the truth to resort to this procedure. I t  
Tvas held. too. that evidence should not be taken on such occasions, the , , 
object being merely to present the scene to the jury more vividly than 
is possible by the description of witnesses. I t  was suggested that, under 
the settled practice, "showers" should be appointed by the court to point 
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out the locus in, quo, so as to enable the jury to apply the evidence 
develowed on the trial. 

Chiefly upon S. v. Perry, supra, the prisoners rest their exception to 
the taking of the evidence at  Bob's Branch; but that decision is appli- 
cable to cases in  which the ('showers" make known to the jury the scene 
described, and evidently was not intended to cover the facts embraced 
in  the present record. Here there was a sharp conflict as to whether 
the were near the place where the F o r d  car was standing 
when the dead men mere found. The car had been removed to Wil- 
mington for storage, and it was essential to show the plwe where it had 
been found, and its distance at  that time from other identified places. 
The prisoners requested a view of the locality, and accordingly the 
court, the jury, the solicitor, the prisoners, t v o  of their attorneys, and 
certain witnesses went to the d a c e  where the homicide had occurred. 
The court held a short sessionAthere, and admitted evidence tending to 
identify the s e ~ e r a l  disputed spots. The witnesses who testified on 
behalf of the State  ere, of course, subject to the prisoners' right of 
cross-examination. Indeed, with one exception, all these witnesses were 
in fact cross-examined. 

The cardinal objection urged to this procedure was the asserted dis- 
regard of the statutory provision that a Superior Court shall be held 
by a judge thereof at  the courthouse of each county. C. S., 1443. The 
place for holding a term of court is usually fixed by constitutional or 
statutory provision, and as a general rule issues of fact cannot be tried 
at any other place. Byaum v. Pozce, 97 N. C., 374. But here the term 
was held at  the courthouse in Southport, and the court, by virtue of its 
inherent power, granted the prisoners' request for a view of two or 
three places near the branch, frequently referred to by the witnesses, 
but difficult if not impossible of satisfactory identification by "sho~vers," 
because the Ford car had been removed. The jury were permitted to 
consider only such part of the evidence taken at the branch as tended to 
make plain the position of the objects described, and the reception of 
this evidence should be treated as a continuance and essential part of 
the regular term. After critical examination of the proceeding com- 
plained of, we find no error which was fatal or prejudicial to the 
defense relied on, or to the prisoners' constitutional rights, and the 
exceptions addressed thereto must be overruled. Const. X. C., Brt.  IV,  
sec. 10, e t  seq.; S. v. Perry, supra; Jenkins v. R. R., 110 N. C., 438; 
People v. Thorn, 42 L. R. A., 368, note; People v. Averblzck, Ann. Cas., 
1915B. 568. note. 

While, under the singular circumstances of this casre, we find no 
reversible error in permitting the witnesses to identify the place where 
the crime mas comn~itted, me must not be understood 2s commending 
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the practice. There may be instances in  which a view by the jury is 
necessary, but in  criminal actions it is always hazardous and not infre- 
quently an obstruction rather than an aid in the administration of jus- 
tice. I n  any event, the court should permit such view only when satis- 
fied that i t  will contribute to and not retard the due and orderly 
~rocedure which has been established as the best product of judicial 
thought. 

The prisoners excepted to the exclusion of evidence tending to show 
that the deceased officers had a warrant for some one other than the 
prisoners, and that certain persons in no way connected with the trial 
had made threats against these officers, or one of them, or had both an 
opportunity and a motive for committing the crime with which the 
prisoners were charged. The object was to prove that the homicide had 
been committed by a third party. This is not permissible under the in- 
stant facts. A recent and learned discussion of the question by Afr. Jus- 
tice Walker appears in S. v. Lane, 166 N.  C., 333, 338, i n  which, with 
citation of authorities, there is a clear statement of the principle upon 
which the ruling is made to rest. 

The exceptions presented in the sixteenth, seventeenth, eighteenth, 
and nineteenth assignments of error relate to instructions in reference to 
the law of conspiracy and flight; but in  these instructions we see no 
ground for a new trial. As to conspiracy, the judge substantially 
charged the law as set forth in  several decisions of this Court involving 
the doctrine that each party to a criminal conspiracy is the agent of 
all the others, so that an act done by one in furtherance of the unlawful 
design is the act of all. There was evidence of such conspiracy, but 
none of repentance or withdrawal by either party before the crime was 
committed. S. v. Connor, 179 N. C., 752.  Flight, it is true, is not in 
itself an admission of guilt; but, when established, i t  is a fact which, 
together with a series of other circumstances, may be so associated with 
the fact in  issue as, in the relation of cause and effect, to lead to a 
satisfactory conclusion. Considered in its proper setting and in its 
relation to other parts of the charge, the instruction complained 'of, as 
we understand it, imports only this-that the jury might consider 
evidence of flight in connection with other circumstances in  passing 
upon the question whether the combined circumstances were tantamount 
to an implied admission of guilt, and not that flight per se constitutes 
such an admission or raises a presumption of guilt. When so con- 
sidered, the instruction is in accord with the authorities in this juris- 
diction. S. v. Tate, 161 N. C., 280; S. v. Hairston, 182 N. C., 851. 
His Honor took care to say that neither flight nor attempted conceal- 
ment created a presumption of premeditation and deliberation. S. v. 
Foster, 130 N. C. ,  666. 
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The court's alleged refusal to give a special prayer as to the requisites 
of circumstantial evidence forms the twenty-third assignment of error. 
Upon this phase of the case his Honor's charge was in  rhrict conformity 
with the law as laid down in  S. v. Wilcoz, 132 N.  C., 1120 and other 
decisions, and was as favorable to the prisoners as they could reasonably 
demand. 

The prayer set out in  the twenty-fourth assignment is open to the 
objection that it recites an abstract proposition of law based upon a 
philosophical discussion of the difference between a confession of evi- 
dence and evidence of a confession without applying the proposition in 
any way to the testimony of the witnesses. The instruction, for this 
reason, if for no other, was properly declined. 8. v. Rash, 34 N. C., 
382; S: u. ilfurph, 60 X. C., 129; 8. v. Anderson, 92 N.  C., 733; S. v. 
Speaks, 94 N. C., 865. 

Exceptions to the remaining prayers are so clearly without merit as 
to require no discussion. Assuredly, the judge would not have been 
justified in telling the jury there was no evidence tending to prove the 
guilt of Elmer Stewart; and so much of the other prayers as the pris- 
oners were entitled to is embodied in the charge. 

On Sunday morning the jury announced that they had reached a 
verdict, and the following proceeding took place: 

"The Court: Gentlemen, have you agreed on a verdict? 
"The J u r y  : Yes, sir ; we have. 
"The Court: Who shall speak for you? 
"The J u r y :  The foreman. 
"The Court: Gentlemen of the jury, look upon the prisoners. What 

say you as to C. W. Stewart and Elmer Stewart? Are they guilty of 
the murder whereof they stand charged, or not guilty? 

"The Foreman: Guilty, with the mercy of the court. 
"The Court : Guilty of what ? 
"The Foreman: Guilty of murder in the first degree. 
"The Court : You find them both guilty of murder in the first degree? 
"Tlie Foreman: Yes, sir, with the mercy of the court. 
"Counsel for the defendants asked that the jury be polled. 
"The Court: All right. Mr. Clerk, call the jury. 
"And each of the jurors answered 'Yes.' 
"The Court: By polling the jury, it means that each one of you is 

asked the question as to whether or not you did find the prisoners guilty 
of murder in the first degree. That is true, is i t ?  

"A11 of the jurors answered 'Yes.' " 
The prisoners made a motion in arrest of judgment, on the ground 

that the verdict was too indefinite, and a motion to correct the verdict, 
and excepted to the denial of each motion. I n  refusing these motions 
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there was n o  error .  T h e  verdict was entered on the records of the court  
as  it was  returned, so there was nothing to correct; a n d  t h e  jury's recom- 
mendation of mercy was mere  surplusage a n d  n o  part of the verdict. 
T h i s  conclusion w a s  reached i n  S. v. McKay, 150 K. C., 813, and  
approved i n  8. v. Buncock, 1 5 1  N. C., 699, and  i n  S. v. Snipes, 185 
N. C., 743. 

A f t e r  bestowing upon the  record, t h e  briefs, a n d  t h e  ora l  argument  
t h e  care a n d  reflection which t h e  grav i ty  of t h e  c r ime  demands, we  
perceive n o  e r ror  which entitles t h e  prisoners, o r  either of them, to  a 
new trial.  

KO error. 

STATE v. J. E. MALPASS. 

(Filed 1 April, 1925.) 

1. Criminal Law - Obstructing Highways - Actions - Consolidation- 
I'lials-Statutes. 

Two bills of indictment-one charging the statutory offense of obstruct- 
ing a public highway by wrongfully and willfully placing nails or tacks 
thereon, so a s  to obstruct the highway by causing punctures in tires of 
automobiles traveling thereon, and the other, in this manner injuring the 
automobiles of certain persons-are founded upon the same offense, the 
one growing out of the other, and are  properly consolidated by the trial 
judge and tried together as  separate counts of the same indictment. 
C. S., 4622. 

Criminal Law-Obstructing Highways-Evidence-Questions for Jury. 
Where the defendant denies the charge of obstructing a highway and 

injuring automobiles passing along it, by willfully and wantonly placing 
nails or tacks thereon, and the evidence is conflicting, an issue of fact is 
raised for the determination of the jury. 

The original meaning of an obstruction of a highway, that it  is a physi- 
cal barrier placed across it, so a s  to impede or interfere with travel 
thereon, is now regarded in a broader sense, and includes such acts as  
will interfere with the trarel thereon by causing injury to vehicles pass- 
ing over it. 

Sam-Injury-Criminal Law. 
The placing of nails or tacks upon the public highway in such manner 

as  to puncture and injure the tires of automobiles passing thereon, thus 
obstructing it, is the violation of separate statutes, each imposing a pull- 
ishment, and the two are consistent with each other growing out of the 
same unlawful act, the one comprehending the other, though perhaps 
requiring the proving of additional facts ;  and held, upon the conviction 
under both sections, a sentence is not objectionable as  too indefinite which 
makes the term of one of them begin immediately upon the expiration of 
the other. C. S., 4331, 3789. 
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5. Criminal Law-StatutRs-Sentence-Constitutional LELW. 
Where there is a conviction of the violation of two separate criminal 

statutes consolidated and tried as two counts under one bill of indictment, 
a sentence for each offense--the one to begin upon the expiration of the 
other term-confining the punishment as to each within that prescribed 
in the statute relating to it, cannot be considered under the facts of this 
case as cruel and unusual within the inhibition of our Constitution, 
Art. I. see. 14. 

 PEAL by defendant from judgment rendered by Lyon, J., upon a 
~ e r d i c t  of guilty, at  September Term, 1924, of PENDEIL 

Two criminal actions were instituted against the defendant. I t  was 
charged in  one bill of indictment that the defendant ''did unlawfully 
and u~illfully obstruct a public road, or highway, by placing nails, driven 
in thin wood, and placing them in the public road, so as to stick in 
automobile tires, or by placing nails or tacks in said road, which nails 
did become fastened or stick in automobiles in large numbers and caused 
punctures." 

I n  the other bill of indictment it was charged that the defendant 
"did unlawfully, tvillfully and wantonly injure the personal property of 
another, or another's, to wit, 0. F. Woodcock, several times, between 
June, 1924, and September, 1924; G. E. Maultsby, Dewey Croom, 
Vance Croom, W. H. Horrell, Willie J. Pridgen, John Porten, and 
Alvin Woodcock, by placing nails or tacks in thin wood and placing 
same in the public road, to become fastened in automobile tires of the 
aforesaid owners, causing punctures and otherwise damaging and injur- 
ing said automobile tires, while passing upon the public road." 

These criminal actions were consolidated and tried together as one 
bill of indictment with two counts. 

Attorney-General Brummitt and Assistant Attorney-General Xash 
for the State. 

C. E. McCullen and L. Clayton Grant for defendant. 

VAXSER, J. The defendant complained because the .:rial court con- 
solidated the two cases and tried them together, as upon one bill of 
indictment with two counts. I n  this order we can perceive no error 
whatever. I t  was not only proper to consolidate these cases and try 
them together, instead of "taking two bites at the cherry," but it would 
appear that C. S., 4622, makes it the duty of the trial court so to do. 

Both offenses charged are of the same grade, being misdemeanors, 
and the punishment for each is the same. When this is the case, the 
right to join the counts in one warrant of indictment has always 
obtained in North Carolina. "Each count is, in fact and theory, a 
separate indictment." S. v. Toole, 106 N. C., 736; S. v. Mills, 181 
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S. C., 530; 5'. v. U r o u ~ n ,  182 hT. C., 761. This rule was in vogue 
in this State for many years prior to the enactment of C. S., 4622; 
Public Laws 1917, ch. 168. 8. u. ,llcSeill, 93 S. C., 552.  

Prior to C. S., 4622, i11 S. v. Tl'atts, 82 N. C., 656, the Court said: 
"The rule for joining different offenses in the same bill of indictment 
is, that i t  always may be done when the grade of the offenses and the 
judgments are the same." 

,Zlso, in 8. v. Speight ,  69 N.  C., 72, the Court approved the joinder 
of separate counts, since the grade of the offenses and the punishments 
were the same. 

The rule in this State now is that different counts relating to the 
same transaction, or to a series of transactions, tending to one result, 
may be joined, although the offenses are no t  of the same grade. 5'. v. 
Lewis, 185 K. C., 640; 8. 2%. Burnett ,  142 N.  C., 578 ; S. 1%.  Howard,  
189 S.  C., 585; 8. 1;. Harris ,  106 K. C., 683; S. v. ,Vills, supra; C. S., 
4622. 

The reasons against such a joinder, under the English cases, do not 
now obtain, as pointed out by Adams,  J., in S. v. Lewis, supra.. I n  
8. 2.. XilTs, supra, as in the case at bar, there was no motion to quash 
or to require the State to elect. 

S. v. ,llc,l;eill, supra, relates to felonies, and the case at  bar relates 
olily to misdemeanors. I n  the XcYVeill case, the Court, through Merri- 
man, J., says: "Distinct felonies of the same nature may be charged in 
different counts in the same indictment, and two indictments for the 
same offenses may be treated as one containing different counts." '(This, 
certainly, may be done, and we can see no substantial reason why the 
same rule of practice may not apply to several indictments against the 
same parties for like offenses, when the just administration of criminal 
justice d l  thereby be subserved." 

The evidence in the case at  bar makes only one narrative. One con- 
nected story may be told covering the entire transaction or series of 
transactions. Therefore, C. S., 4622, clearly applies and makes plain 
the du t r  of the court to consolidate the indictments. 

I t  appears from the evidence that the defendant lired near the high- 
13-av, and that he was seen to come out from his house and put a block 
of ~vood, which mas some three to five inches in length and onehalf 
inch in thickness, with sharpened nails driven through it, so that the 
sharp points ~ o u l d  stick up in the ruts x~here automobile wheels ran, 
and the block was so covered ~v i th  sand that only the ends of the nails 
would protrude above the sand. These nails in the blocks of wood (and 
sometimes pieces of hoop-iron with nails likewise driven through them 
were used) would stick through the automobile tires and cause punc- 
tures and serious damage to the automobiles, and much inconrenience 



352 I X  THE SUPREME COURT. [ la9 

and hindrance to travel on this highway. There was much evidence 
tending to show a continued nuisance, resulting from such practices, to 
the traveling public. Many witnesses saw the different parts of these 
transactions, and the evidence was ample to sustain a conviction on 
both counts. 

The defendant contended that he was not present at  the time when 
tho State's witnesses testified that they saw him place one of the blocks, 
and that he was not guilty of placing any of these things in the high- 
way, and ~i-as elsewhere each time such occurrences took place. The 
jury, however, accepted the State's view of the case and convicted the 
defendant on both counts. 

I n  his second exception the defendant contends that the testimony is 
not sufficient to constitute an obstruction to the public road, or highway, 
as contemplated by C. S., 3789. This section uses the word "obstruc- 
tion." The trial court charged the jury that if the defendant placed 
this block, with two nails in it, or any of these blocks, in the road, in 
the ruts where automobiles are accustomed to  run, such would constitute 
an '(obstruction" to the public highway, thereby holding as a matter of 
law that these pieces of wood and hoops, with nails dr ven through, so 
as to cause serious damage, hindrance and delay to the I raveling public, 
was an "obstruction." 

The original meaning of the word "obstruction" poobably did not 
limit itself to the idea of "building up" before or against, to "block up," 
to "stop up," or "close up," being formed from the Latin verb, "oh- 
struere." Long ago, usage broadened its meaning so a3 to include the 
idea of delay, impeding, or hindering. S. ti. Edens, 85 N. C., 522. 

I n  S. v. Godwin, 145 N. C., 464, the obstruction was a fence, and the 
test applied was whether i t  rendered the use of the public highway, a 
street, less convenient. People v. Eckerson, 117 X. Y. Supp., 419, holds 
that if the impediment p re~en ts  free passage along tf e highway and 
renders it difficult for travel, it is an "obstruction." An "obstruction" 
is a blocking up with obstacles or impediments; impeding, embarrass- 
ing, or opposing the passage along and over a street or highway. Chase 
v. Oshkosh, 81 Wis., 313. Interfering with free passage along a high- 
wag constitutes an "obstruction," in Davis v. Pickerell, 139 Iowa, 186. 

"An 'obstruction,' like dirt on a boy's face, is merely matter out of 
place, and that which may be a stepping-stone, when in E. position where 
it is needed and can be used as such, becomes an 'ob3truction' when 
occupying a place intended for other use, and where it is not needed 
and cannot be so used," says XcCormack v. Robin, 126 La., 594. 

I n  Jennings v. Johonnott, 149 Wis., 660, an obstruction is defined to 
be: "An object unlawfully placed within the limits of a highway is an 
obstruction if it impedes or seriously inconveniences public travel or 



S. C.] S P R I S G  TERM, 1925. 353 

renders i t  dangerous, and it is  not at all necessary that  such object 
&ould stop travel i n  order to be an  obstruction." This  case, mith a 
wealth of ButhoritS, analyzes and discusses the reasons for this defini- 
tion of an  "obstr~ction." 

Tiewed in  the light of these authorities, i t  is clear that  the charge 
was correct, and properly defined an  "obstruction." I t  is interesting 
to note in this connection that  the defendant himself, in his testimony, 
referred to rhese blocks of wood, equipped with nails, as "obstructions." 
While such a statement on his part  would not affect the question of law 
involred, it does show how such things are understood in ordinary, 
wery-day affairs." 

The  court charged the jury that, "if the defendant put out these 
nails, or hny of them, for the purpose of injuring an automobile or a 
nlotor-uehicle of any kind, of any one else, tha t  I\-ould be  anton on; and 
if that some one's property was injured by reason of placing these things 
in the road, that  the defendant would he guilty under the s~contl  count 
in the consolidated bill of indictment, if he did i t  willfully and wan- 
tonly." 

1-nder our statute (C. S., 4331) the evidence on the part  of the State, 
which the jury has found to be true, is sufficient to sustain the charge 
of the court. 

I n  S. z?. X a r t i n ,  141 K. C., 832, the evidence disclosed that  defendant 
threw a rock at a street car and broke a glass window. S. P .  F ~ Z S ~ P P ,  
142 N. C., 672. 

The  court charged the jury in compliance with the statute. The  
charge does not comply mith the common-law requisites of malicious 
mischief, there being no destruction of the property, but that  is not 
necessary now, because the statute (C. S., 4331) was enacted to change 
the law in this respect, though not, perhaps, to supersede the common 
law as to malicious mischief. 8. ?;. X u r f i n ,  sunra. 

T h e  defendant excepts to the sentence pronounccd against him wherein 
he is required to work on the roads for a period of four years-two years 
for each offense-the sentence in  the latter case to begin a t  the expira- 
tion of the first sentence. 

T h e  contention that  C. S., 2619, applies is not well founded. The  
evidence would support an  indictment under this section, but the record 
plainly sllorvs that  the trial was under C. S., 4331, and C. S., 3759. 

The gist of the offense, under C. S., 2619, is in the putt ing or placing 
of the dangerous substances named in a public highway, regardless of 
the actual results flowing therefrom. While, under C. S., 4331, and 
C. S., 3789, the gist of the offenses therein denounced is  the effect of 
the acts pohibi t id .  I t  is clear that  the  Legislature did not intend to 
supersede C. S., 4331, and C. S., 3789, even when the evidence may 
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show that C. S., 2619, has been violated, as a necesrlary link in the 
evidence, upon charges as made in the instant case. 

Violations of C. S., 3789, and C. S., 4331, are punishable by fine or 
imprisonment, or both, in the discretion of the court. 

C. S., 4622, provides not only for the joinder of indictments, as 
herein ordered, but further provides that "this section (C. S., 4622) 
shall not be construed to reduce the punishment or penalty for such 
off ense or offenses." 

The trial court sentenced the defendant to a term of two years on the 
roads for each offense, making the sentence in  the second count begin 
a t  the expiration of the sentence in  the first count. 

I t  is admitted that neither sentence transcends the pmishment per- 
mitted in each statute; hence we have no desire to int~lrfere with this 
judgment as pronounced by the learned and experienced trial judge. 

I t  is neither cruel nor unusual punishment; therefore it is not pro- 
hibited by Article I, section 14, of the Constitution of North Carolina. 
There is no occasion in the instant case for this Court to interfere. 
S. v. Driver, 7 8  N .  C., 423 ; S. v. Mangum, 187 N .  C., 47:'; S. v. Nanuel, 
20 N. C., 144. 

I n  fact, the judgment in the instant case is fully sustained in this 
regard by the opinion in I n  re Black, 162 N. C., 457, in which i t  is said: 
"It seems to be well settled by many decisions and with entire uni- 
formity that where a defendant is sentenced to imprisonment on two or 
more indictments on which he has been found guilty, sentence may be 
given against him on each successive conviction; in the case of the sen- 
tence of imprisonment, each successive term to commence from the 
expiration of the term next preceding. I t  cannot be urged against a 
sentence of this kind that i t  is void for uncertainty; it js as certain as 
the nature of the matter mill admit. But the sentence must state that 
the latter term is to begin at  the expiration of the former one; otherwise, 
it will run concurrently with it. I t  is absolutely essential that the last 
sentence shall state that the term of imprisonment is to begin at expira- 
tion of former sentence, in order to prevent the prisoner from serving 
the two sentences concurrently with each othw." 

This rule is sustained in other jurisdictions. U.  S. v. Patterson, 29 
Fed., 775; Fortson v. Elbert County, 117 Ga., 149; E x  parte Gafford, 
25 Key., 101; E x  parte Hunt ,  28 Texas Rep., 361. 

Judgments providing as in the instant case are proper. Kite v. Corn., 
11 Net. (Mass.), 581; Blitz v. U. S., 153 U. S., 308; Ex  ,varte Jackson, 
96 No., 116. 

J f r .  Justice Allen, in S. v. Cathey, 170 N .  C., 794, reviews the authori- 
ties, and conclusively sustains the view entertained by the trial court in 
the instant case. 
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The contention of the defendant that this judgment inflicts double 
punishment for practically the same offense cannot be sustained. The 
same transaction, or the same series of transactions, may support several 
offenses that are separate and distinct crimes. 

I n  S. v. Jesse, a slave, 20 N. C., 98, Ruffin, C. J . ,  says: "The facts 
contained in  the first indictment fall short, in some essential respects, of 
those indisputably requisite to constitute the crime in the second indict- 
ment; so likewise of the facts laid in  the second indictment, if true 
throughout, they would not make up the crime specified in the first 
indietment." 

I n  S. v. xash, 86 N. C., 650, it is clearly stated: "To support a plea 
of former acquittal, it is not sufficient that the two prosecutions should 
grow out of the same transaction; but they must be for the same offense; 
the same both i n  fact and i n  law." S. v. Williams, 94 N. C., 891. 

I n  S. v. Taylor, 133 N. C., 755, Connor, J., upholds the same doc- 
trine, that the two prosecutions must be for the same offense-the same 
both i n  law and in  fact-to sustaia the plea of former conviction. 

I f  two statutes are violated, even by a single act, and each offense 
requires proof of an additional fact which the other does not, an acquit- 
tal or conviction under either statute does not exempt the defendant 
from prosecution and punishment under the one statute. S. v. Stevens, 
114 N. C., 873; S. v. Robinson, 116 N. C., 1046. To the same effect: 
S. v. Hankins, 136 N. C., 621. 

I n  S. v. Freeman, 162 N. C., 595, Allen, J., gives the seven principles 
of lam bearing upon the plea of former acquittal, and the second princi- 
ple seems to us to be decisive of the defendant's contention. I t  is as 
follows: "That the offenses are not the same if, upon the trial of one, 
proof of an additional fact is required which is not necessary to be 
proven in  the trial of the other, although some of the acts may be neces- 
sary to be proven in the trial of each." 

I n  S. v. Gibson, 170 N. C., 697, the plea was former jeopardy, and 
the same rule as stated in S. v. Nmh, supra, was applied. 

The plea of former acquittal, former conviction, former jeopardy, or 
double punishment for the same offense, or by whatever name called, 
have the same basis in  these authorities, and in the "reason of the thing" 
the two prosecutions must be identical, in  law and i n  fact, to make the 
plea good. 

Upon the whole case, we find nothing of which the defendant can 
justly complain. Therefore, we are compelled to hold there is 

No  error. 
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CHARLES F. BEST ASD MAUD D. ALLEN v. R. H. UTLET 

(Filed 1 April, 1925.) 

1. Deeds and Conveyances-Probate-dudicial ActeStatutes .  
The act of the proper officer in taking the acknowledgment of a deed is 

a judicial or a quasi-judicial act. C. S., 3293. 

2. Deeds and Conveyance~Probate-Husband and Wife--Constitutional 
Law-Statutes. 

Under the prorisions of our State Constitution, Art. X, sec. 6 ,  a deed 
from a wife to another than her husband must be with the latter's writ- 
ten consent, with the certificate of the probate officer that she states to 
him, upon her private examination, separate and apart from her husband, 
that she signed the same freely and voluntarily, etc. C. S., 997, 3.324. 

3. SameDefect ive  Probat-Correction-Courts. 
A deed made by the wife to the husband of her lands must not only 

comply with the requirements of our Constitution, Art. X, sec. 6 ,  and 
C. S., 997, 3324, but must also rebut the presumption of his influence over 
her by reason of the marital relations, a s  required by (!. S., 2515, by the 
probate officer stating his conclusions in his further certificate that she 
freely consents to the same a t  the time of her separate examination, and 
that he is satisfied that her deed so made was not unreasonable or injuri- 
ous to h e r ;  and when the probate is defective in this respect it  cannot, 
after its execution and delivery, be corrected by the court so as  to ~ e n d e r  
it  valid, except a t  least upon due notice to the parties. 

4. Deeds and Conveyances-Probate-Husband and WifeImpeaching 
Evidence. 

By espress terms, our statute relating to the certificate of the probate 
officer of a deed by a wife conveying her lands to her Pusband, "the cer- 
tificate shall state the conclusions of the officer and shall be conclusive of 
the facts therein stated," to the effect, among other things, that the wife's 
deed was not "unreasonable o r  injurious to her"; and In the absence of 
fraud on the part of the husband in procuring the execution of the deed, 
such conclusion of the officer, so stated in his certificate, regular in form, 
may not thereafter be attacked by his evidence on the trial to set aside 
the deed. C. S., 2515. 

5. Same-Deeds in Trust-Mortgages. 
The requirements of C. S., 2515, a s  to the certificate of the probate 

officer to a deed from the wife to her husband, conveying her lands, applies 
to a deed in trust by the wife to secure an indebtedness by her to her 
husband. 

6. Deeds and ConveyanceeProbate-Fkgist,rat,ion-Presumption. 
Where a deed has been registered upon a probate regular in form, it  is 

prima facie taken as correct; and upon an issue as  to whether it  was 
executed and delivered, the law raises a presumption from the probate 
and registration that  it  had been executed and delivered, which may be 
rebutted by sufficient evidence. 
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7. Sam-Fraud. 
The certificate of a probate officer of a deed by the wife to her husband 

of her lands as not complying nit11 C. S., 2515, cannot be impeached, 
except upon allegation and proof of fraud in the taking of the acknowl- 
edgment, the making the private examination, or in arriving a t  the con- 
clusion as stated in the certificate. 

8. EridencsDeclarations-Interest-Deeds and ConveyancetiHusband 
and Wife. 

There the heirs a t  law of the deceased wife seek to set aside her deed 
to her lands to her husband, her declarations affecting the validity of the 
deed are in her own interest, and not arailable to her heirs at law claim- 
ing under her title. 

9. Issues-Pleadings-Appeal and Error. 
Where the issues submitted in a controversy arise from the pleadings. 

and are comprehensive enough to enable the parties to present to the jury 
all material matters involved in the inquiry, they will not be held for 
error on appeal. 

,\PPEAL by plaintiffs from judgment rendered by Hor ton ,  J., at  
August Term, 1924, of FRAKKLIK. 

Plaintiffs a re  nephew and niece of Mrs. Bettie D.  Utley, who died in 
Franklin County on 30 January,  192.1, leaving a last will and testament, 
in which plaintiffs a re  the residuary legatees and devisees. Defendant 
was her second husband. the date of her marriage to defendant she 
o~vned certain tracts of land situate i n  Franklin County, containing 
about 1,700 acres, devised to her i n  the last will and testament of her 
first husband, George Winston. After his marriage to the  deceased, 
defendant moved from his home i n  Wake County to the home of his 
u i f e  in Franklin County, where he  and she lived together until her 
death. During these years defendant, a t  the request of his wife, man- 
aged and controlled her farms, accounting to her for the rents and 
profits arising therefrom. 

The  fifth paragraph of the complaint filed in  this action is as follows: 
"Plaintiffs a re  informed and believe, and therefore allege, that  the 

defendant, i n  every way in  h is  power, from shortly after his marriage 
until the time of his wife's death, coaxed, begged, teased, persuaded and 
endeavored to intimidate said Xrs .  Bettie D.  Utley into conveying to 
him par t  of her real estate, and into devising to him the same, or to his 
children. I n  the  prosecution of the said effort and purpose he suc- 
ceeded in obtaining from his wife a deed, dated 20 July,  1920, recorded 
in Book 229, a t  p. 35, of the registry of Franklin County, for 1731,/r3 
acres of her land that  was then worth $6,000, or  more, which deed the 
plaintiffs a re  informed and believe and allege was and is null and void 
for the lack of valuable consideration to support it ,  and because there 
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was a fraud upon his wife, as well as not executed in :mordance with 
the form of law." 

I n  his answer to said paragraph defendant denies each and every 
allegation thereof, except that his wife conveyed to him a tract of land 
containing 173% acres, by deed, which he alleges was for a valuable 
consideration and a-as duly executed according to the form of law in 
every respect. 

Plaintiffs further allege that defendant procured fl-om his wife a 
deed of trust to A. S. Joyner, trustee, securing the payment of a note 
for $6,000, payable to defendant, said deed of trust bearing date 1 Janu- 
ary, 1921. Plaintiffs allege that "said deed was fraudulent and is void 
for lack of proper consideration, and because of the presumed and 
known fraudulent influence of defendant over his wife, and because 
same was not executed in accordance with the forms of law." Defendant, 
in his answer, admits the execution by his wife of the deed of trust to 
9. S. Joyner, trustee, as alleged in  the complaint, but denies that the 
said deed was fraudulent or that it is void because not executed in 
accordance with the forms of law. 

The issues, with the answers thereto, as submitted tc the jury, were 
as follows : 

1. Was the deed from Mrs. Bettie D. Utley to R. H. Utley, recorded 
in Book 229, page 35, for 173 acres of land, called the Spruill tract, 
obtained by the said R. H. Utley from the said Mrs. Bettie D. Utley by 
fraud or undue influence, as alleged in the complaint? Answer: "Xo." 

2. Was the deed of trust, securing R. H. Utley $6,000, made to A. S. 
Joyner, trustee, recorded i n  Book 224, page 487, obtained by the said 
R. H. Utley from the said Mrs. Bettie D. Utley by fraud or undue influ- 
ence, as alleged in the complaint? Answer: "No." 

From the judgment in  accordance with this verdict plaintiffs ap- 
pealed, assigning errors set out in the case on appeal. 

T.  T .  Hicks & Son, W .  H. 17arborough, and Ben T .  Holden for 
plaintiffs. 

W .  M. Person, W .  H. & Thos. W .  Rufin, and R.  N .  Simms for de- 
f endant. 

CONKOR, J. Plaintiffs offered in evidence, for the purpose of attack, 
deed from Bettie D. Utley to her husband, R. H. Utley, defendant. 
This deed is dated 12 July, 1920. The consideration recited therein is 
"one thousand dollars and other raluable considerations to her paid by 
the said R. H. Utley." The deed is sufficient in form to convey the land 
described therein, containing 173% acres, known as the Spruill land, 
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to R. H. Utley in fee simple, and contains the usual corenants and war- 
ranties. The execution of the deed was acknowledged by Bettie D. 
Utley and her husband, R. H, Utley, grantors, before G. R. Noye, a 
notary public, whose certificate, in due form, is annexed thereto and 
recorded. The certificate as to the private examination of Mrs. Bettie 
D. Utley, a married woman, is in  full compliance with the statute, and 
concludes with these words, "and upon full examination I am satisfied 
and certify that the same is not unreasonable or injurious to her." The 
deed was recorded on 24 August, 1920, in Book 229, at page 35, registry 
of Franklin County. 

Plaintiffs offered as a witness G. R. Moye, who testified that he was 
the notary public who took the acknowledgment by Mr. and Mrs. Utley 
of the execution of the deed by them. H e  further testified that the 
acknowledgment was taken at  her home. Nothing unusual happened. 
She was very pleasant about it. Mr. Utley signed the deed and left the 
room. A e  then asked Mrs. Utley the usual questions, and made his 
certificate in accordance with her replies to these questions. Witness 
lTras then asked the follox-ing question by plaintiff: "Did you ask her 
any questions or make any investigation from any source to determine 
~vhether it was to her advantage or interest to convey the 173$$ acres?" 

Defendant objected. Objection sustained. Plaintiff excepted. I f  
permitted by the court to answer the question, witness mould have testi- 
fied as follows: "I did not ask Mrs. Utley any questions or make any 
investigations from any source to determine whether i t  was to her 
advantage or interest to convey the land. I do not remember whether 
I read the certificate. She was very pleasant. I had no reason to 
believe other than that she signed it of her own free mill and accord. 
I did not know or inquire the circumstances under which she gare X r .  
Utley the 173% acres. I knew he was looking after her estate for her. 
I lived next door to them. The certificate I signed contained the words, 
'I do certify that the same is not unreasonable or injurious to her.' I f  
she had shown any reluctance in signing the deed I would not have 
probated it. My mind is of the same opinion today as on that morn- 
ing, that the deeding of the land to Mr. Utley was not unreasonable or 
injurious to her. The only inrestigation I made was if she signed of 
her own free will, without fear or compulsion of her husband or an.- 
body. I also asked her if she had read over the paper and knew what 
she vas  signing, and she said she did. I did not know this particular 
piece of land, and did not know its value." 

Plaintiffs also offered in evidence, for the purpose of attack, deed of 
trust from Bettie D. Utley to A. S. Joyner, trustee, securing payment 
of her note, payable to R. H. Utley, her husband, for $6,000. This deed 
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is dated 1 January, 1921. The deed contains a recital that Bettie D. 
Utley is indebted to R. H. Utley in the surn of $6,000, as evidenced by 
her bond of even date herewith for $6,000, due and payable 1 January, 
1922, and that she desires to secure payment of said bond at maturity. 
The deed is sufficient in form to convey the land described therein to 
A. S. Joyner, trustee, for the purpose therein expressed. The lands are 
described as "being the land formerly known as the George Winston 
home place, less 173y2 acres conveyed to R. H. Utley by deed recorded 
in  Book 229, page 35, leaving about 1,438 acres." There is a recital in 
the deed that "it is given in renewal of balance due on note secured by 
deed of trust recorded in Book 224, page 425, which latter deed of trust 
is to be canceled." I t  contains the usual covenants and warranties. 
The execution of the deed of trust was acknowledged by Bettie D. Utley 
and her husband, R. H. Utley, grantors, before J. W Daniel, notary 
public, whose certificate, in due form, is annexed thereto and recorded. 
The certificate as to the private examination of Mrs. Bettie D. Utley, a 
married woman, is in full compliance wit11 the statutr:, and concludes 
with these words. "and after full examination into the fr,cts of the trans- 
action, I am satisfied the same is in no way unreasonable or injurious 
to her interest." This deed was recorded on 9 February, 1921, Book 
224, page 487, registry of Franklin County. 

Plaintiffs offered as witness J. W. Daniel, who testilied that he was 
the notary public who took the acknowledgment by 3fr. and Mrs. Utley 
of their execution of the deed. The acknowledgment Tias taken either 
at his office or at  her home. Witness was asked the fo:.lowing question 
by plaintiffs: "I ask you if at the time you took the examination you 
inrestigated the trade that was then made?" 

Defendant objected. Objection sustained. Plaintifl's excepted. I f  
permitted by the court to answer the question, witness would hare testi- 
fied that he did nothing but ask Mrs. Utley if she freely and voluntarily 
assrnted thereto, and did not make any examination wllaterer into the 
nature of the transaction, as to the consideration or its value. 

By these exceptions and the assignments of error, based thereon, 
plaintiffs present to this Court for review, upon their appeal, the exclu- 
sion of e~idence offered by plaintiffs tending to show that the facts 
relative to the official acts of the notaries public were 1 ot as recited in 
their certificates. They contend that these certificates may be im- 
peached by the testimony of the officers wlio made them. 

I t  is conceded that neither the deed from Mrs. Utley to her husband, 
the defendant, nor the deed of trust securing the payment of her note, 
payable to him, is valid, unless there was a compliance with C. S., 2515. 
xo contract between a husband and x-ife, made during corerture, shall 
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be valid to affect or change any part of the real estate of the wife 
unless such contract is in writing and is duly proved as is required for 
conveyance of land; "and upon the examination of the wife, separate 
and apart from her husband, as is now or may hereafter be required 
by law in the probate of deeds of femes covert, i t  shall appear to the 
satisfaction of such officer that the wife freely executed such contract, 
and freely consented thereto at  the time of her separate examination, 
nnd that the same is not unreasonable or injurious to her. The certifi- 
cate of the officer shall state his conclusions and shall be conclusive of 
the facts therein stated. But the same may be impeached for fraud 
as  other judgments may be." 

I t  is held in Butler v. Butler, 169 N .  C., 584, and in cases therein 
cited, that clceds "are embraced in the term 'contracts' used in sec. 
2107 of the Rerisal (now C. S., 2515) and that therefore deed from wife 
to husband, purporting to convey to him her land is void, unless the 
provisions of C. S., 2515, are con~plied with. Whitten v. Peace, 188 N.  C., 
298; Dacis 2;. Bass, 188 E. C., 200; Smith v. Beaver, 183 N.  C., 497; 
Foster v. Williams, 182 N. C., 632; Fm'sbee v. Cole, 179 N. C., 469; 
Kornegay v. Price, 178 N. C., 441; Shermer v. Dobbins, 176 N .  C., 
,747; 1ValZin v. Rice, 170 hT. C., 417. This Court has held, uniformly 
and consistently that deed of a wife, conveying land to her husband, is 
7 oid: unless executed and proven in accordance with provisions of 
C. S., 2515. The statute also applies to conveyance by wife of her 
1:md in trust to another for her husband and this is the law although the 
land is held by husband and wife as tenants by entirety. Davis v. Bass, 
158 S. C., 200. A paper-writing, however, void for failure of compliance 
nit11 C. S., 2515, is good as color of title, Whitten v. Peace, supra. 

Cnder the provisions of C. S., 2515, in order that a contract between 
a husband and ~vife, made during coverture, affecting or changing any 
part  of the real estate of the wife, shall be ralid and effecti~ye, it is 
r~qui red  not only that the contract must be in writing, but also (1) that 
it must be duly proved as is required for conveyance of land, and ( 2 )  
that the officer making the private examination of the wife as required 
by C. S., 997, shall not only certify (as  required by C. S., 3324) that 
she stated upon such examination that she signed the instrument freely 
and 7-oluntarily, ~vithout fear or compulsion of her said husband or 
any other person, and doth still voluntarily assent thereto, but must 
also certify that it appeared to his satisfaction (1) "that the wife freely 
executed the contract and freely consented thereto at  the time of her 
separate examination and (2) that the same is not unreasonable or 
injurious to her." These facts should be stated in the certificate, as 
the officer's conclusions from his examination; when so stated, the certifi- 
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cate is conclusive as to these facts. The certificate may be impeached for 
fraud only, as other judgments may be. 

I n  Kearney v. Vann,  154 N.  C., 311, Justice Allen, discussing Revisal 
2107 (now C. S., 2515) says: ('The statute requiring the written consent 
of the husband when dealing with a stranger was to protect her against 
an improvident contract, and there was no such reletionship between 
her and the stranger as raised a presumption of undue influence and 
fraud, while the statute regulating contracts between husband and wife 
was to protect the wife from the influence and control which the husband 
is presumed to have over her by reason of the marital ;-elation. Sims v. 
Ray, 96 N.  C., 89. The law presumes that contracts between husband 
and wife affecting her real estate are executed under the influence and 
coercion of the husband and to rebut this presumption and render the 
contract valid, an officer of the law must examine the contract and be 
satisfied that she is doing what is reasonable and not hurtful to her and 
so certify." The taking of acknowledgment of a dt.ed by an officer 
authorized by statute to do so (C. S., 3293) is a judicial, or at least a 
quasi-judicial act. See cases cited. 

Where the conveyance of the wife's land by her is made to a stranger, 
the deed must be executed by her with the assent in writing of her 
husband (Const. of N. C., Art. X, sec. 6) and there must be annexed 
thereto the certificate of an officer certifying that she stated to him 
upon her private examination, separate and apart from her husband 
that she signed the deed freely and voluntarily, as provided in C. S., 
997 and 3324; but when the conveyance is made by the wife to the 
husband, because of the presumption arising from the relationship, 
the officer must himself be satisfied, not only that she freely executed 
the deed, but also that she freely consents to the same at the time of 
her separate examination. I n  addition to this, the officer must be satis- 
fied that the deed is not unreasonable or injurious to her. These con- 
clusions of the officer must be stated in his certificate, attached or 
annexed to the deed. 

I f  the certificate of the officer, attached or annexed to the deed of a 
wife conveying her land to her husband, is defectivq i i  that it fails to 
show full and substantial compliance with the requirements of C. S., 
2515, it cannot be subsequently amended, so as to supply the defect and 
thus render the deed valid, at  least after the death of the wife. 

I n  his learned and exhaustive opinion in Smith v. Btraver, 183 N .  C., 
497, Justice Walker says: "Whatever may be the true rule in cases of 
this kind, concerning the power of the justice to alter his certificate, 
as to the probate and privy examination of a married voman, who was 
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a party to it, he cannot do so long after the probate was taken and the 
certificate had been made and filed, and the deed duly registered." 

I n  Butler v. Butler, 169 N .  C., 584, Justice Allen investigated the 
authorities, in  this and other jurisdictions relative to this subject, and 
says : "There is much conflict of authority as to the power of a judicial 
officer to amend his certificate of probate after the instrument he is 
probating has passed from his hands, but it seems that the weight of 
authority is against the exercise of the power, and all agree that it is 
a power fraught with many dangers." 

I n  both these cases, this Court held that the certificate could not be 
amended, to supply defects appearing in  the face of the certificate, 
although the right to amend in these cases was denied because of facts 
peculiar to the instant case, and whether the power exists independent 
of these facts is left as an open question. I n  his concurring opinion 
in Butler v. Butler, supra, Walker, J., says: "After careful and deliber- 
ate examination of the law, my conclusion is that the justice had no 
authority to change his certificate." A11 the decisions of this Court 
are to the effect that the officer cannot, of his own motion, alter or 
amend his certificate so as to supply a substantial defect, and thus 
render a deed which was h a l i d ,  valid and effective, without notice to 
the partias to the deed. n'or will the Court, in  the exercise of equitable 
jurisdiction, require an amendment for that purpose, without notice to 
the parties and opportunity to be heard. 

I n  the instant case, i t  is conceded that the certificate attached to both 
the deed and the deed of trust complies with the provisions of C. S., 
2515. Plaintiffs offer to impeach the certificate, by showing that the 
facts are not as stated therein. This they are forbidden to do, by the 
express terms of the statute, for it is therein provided that "the certifi- 
cate shall state the conclusions of the officer, and shall be conclusive 
of the facts therein stated." 

"The general rule in the absence of any statute providing otherwise, 
is that where a grantor has appeared and made some kind of acknowl- 
edgment before an officer having jurisdiction, a certificate regular in  
form, is conclusire as to all those matters which the officer is required 
by law to certify, and in the absence of any showing of fraud or 
imposition in the procurement of the acknowledgment cannot be im- 
peached by merely denying that the acknowledgment was taken in the 
manner certified by the officer." 1 C. J., 856 and cases cited. 

There is no allegation or contention that there was fraud in the pro- 
curement of the acknowledgment by Mrs. Utley of the execution by her 
of either the deed or deed of trust. The certificates of the notaries 
public are not impeached for fraud, and are therefore conclusire as to 
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the facts therein stated. I f  there had been allegation of fraud with 
respect to the acknowledgment of her execution of the deed or deed of 
trust by Mrs. Utley, or of the private examination made by the 
officer in each instance, or of the conduct of the offic.er3 with respect 
to conclusions stated, the testimony of the officers ~ ~ o u l d  have been 
competent, just as the testimony of any other witness. The exclusion 
of the testimony, however, was not error, because, without allegation 
of fraud, the certificate is conclusive. 

We therefore hold that a certificate of an officer, haying jurisdiction 
to take the acknowledgment of the execution of an instrument in writing 
by a party thereto, and to make the private examinat on of a married 
woman who signed the same, as required by statute, and to make con- 
clusions as to the existence of facts necessary for the validity of the 
instrument, cannot be altered or amended after the instrument has been 
delivered, or registered, if registration is required or permitted for any 
purpose, to supply a defect in  said certificate, without notice to the 
parties to such instrument, nor can the certificate be impeached, except 
upon allegation and proof of fraud in the taking of the acknowledgment, 
the making the private examination, or in arriving at the conclusions 
as stated in his certificate. Whisnant v. Price, 175 N. C., 613. I f  
there are allegations of fraud, the testimony of the officer, whose 
certificate is impeached upon these allegations is competent as evidence. 

Where a deed has been registered upon a probate, prima facie correct, 
and the issue is whether the deed was executed and d d i ~ ~ e r e d ,  the law 
raises a presumption from the probate and registration that the deed 
was executed and delivered, but this presumption may be overcome by 
evidence sufficient to rebut the presumption. Jones v. Coleman, 188 
K. C., 631; Belk v. Belk, 178 N. C., 69. I n  Lumber Co. v. Leonard, 
145 N.  C., 340, the attack upon the certificate of the officer was made 
by a party to the deed-the married woman-and it was held that her 
testimony was competent for that purpose. The fact of privy examina- 
tion was in issue, and the testimony of the officer, supporting and sus- 
taining his certificate was held to be competent as evidence, the feme 
defendant having been permitted to testify in oppositicln to the certifi- 
cate. Justice Brown, in the opinion for the Court, says: "Much may be 
said in favor of the contention that if a private examination of the 
wife shall have been certified in the manner prescribed by la~v, by the 
purport of section 956 of the Revisal (C. S., 1001) it is not open to 
attack at all, except upon the ground that its execution was procured 
by fraud, duress, or other undue influence, to which the grantee must be 
shown to be a party." The public policy, upon which m r  registration 
laws are founded, favors an interpretation and construction of statutes 
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relative to probates and registration, which mill encourage confidence 
in records affecting titles, rather than suspicion, doubt, or uncertainty. 

The assignments of error relied upon by plaintiffs are not sustained. 
Plaintiffs also excepted to the exclusion of the testimony of witnesses 

as to declarations made by Mrs. Utley as to the conduct of defendant 
toward her with respect to her property. These declarations were all in 
her own interest, and were not competent as evidence in behalf of plain- 
tiffs who claim under her. The admission of these declarations mould 
be a violation of the "hearsay" rule; they do not come within any of 
the exceptions to this rule, and they were properly excluded. The testi- 
mony of RIr. White as to statements and declarations made to him by 
Xrs. Utley, while he was conferring with her about the preparation of 
her will mere competent, because against her interest and therefore 
within a well-recognized exception to the rule; Roe v. Journegun, I f 5  
X. C., 261. 

Assignments of error based upon other exceptions appearing in the 
statement of case on appeal have been carefully considered by us. Thep 
are not sustained. The issues submitted to the jury arose upon the 
pleadings and enabled the parties to this action to present to the jury 
all their contentions with respect to the matters in controrersy. 

I n  July, 1020, Xrs.  Rettir D. Utley conve~ed to defendant, her hus- 
band, the Spruill land, containing 173y2 acres; her deed, probated by 
her next-door neighbor, was promptly recordd. I n  January, 1921, she 
executed a deed of trust to secure a note for money advanced by her 
husband to pay off an incumbrance on her lands, and specifically excepted 
the Spruill land, reciting that she had conveyed same to R. H. Utley by 
deed, recorded in Book 299 at page 35. On 10 January, 1910, she 
joined her husband in a deed conveying this identical land "in considera- 
tion of love and affection and ten dollars" to IIubert 11. Utley, a son 
of R. H. Utley. I n  conference x-ith her trusted friend and adviser, 
relative to her k l l ,  she referred to this deed, and made careful provision 
for the disposition of her lands in order that the note secured in the 
deed of trust should be paid out of the sale of underised lands, in 
exoneration of lands devised to the plaintiffs and incumbered by the 
deed of trust. During her life she made no charge that her husband 
had defrauded her or that the officers of the law had been remiss in the 
performance of their duties. No such charge u7as made until after her 
death, and then by these plaintiffs, to whom both she and her first 
husband had devised ~a luab le  lm~ds. The judgment is affilmed. TTe find 

No error. 
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VOLNEY ELVIKGTOS v. WXCCAMAW SIIISGLE COMPANY, JOHX F. 
RfcSAIR, J. J. McKAE', ET ALS. 

(Filed 1 April, 1925.) 

Deeds and Conveyances - Contract8 - !Ember - Exttmsion Period- 
Tender-Payment-Determinable Rights. 

Where the right to cut and remove timber growing upon land is given 
upon consideration for a period of years, with right of grantee to con- 
tinue thereafter to do so as to the remaining uncut timber by paying 
interest upon the original purchase price, from year to year, for an addi- 
tional time, time for the tender or payment of the yearly interest for the 
continuance of the yearly right is ordinarily of the essence of the con- 
tract, and it should be tendered or paid by the grantee before the termi- 
nation of the first period, or before the beginning of each successive year 
thereafter, or the grantee will lose his right. 

ADAMS, J., not sitting. 

APPEAL by plaintiff from Grady, J. ,  refusing a permanent restrain- 
ing order, heard at September Term, 1924, of B ~ u x s w r c x .  

E. a. Smith and Robert TY. Davis for plaintifl. 
C. Ed. Taylor and John D. Bellamy d Son for defendants. 

CLARKSON, J. This was an action to perpetually r e ~ t r a i n  defendants 
from cutting timber on a tract of land. The timber rights were pur- 
chased by defendants from W. C. Manning, trustee. Manning, trustee, 
purchased from the plaintiff. The plaintiff alleged that the defend- 
ants' contract had expired on 7 May, 1922. The defendants were 
temporarily restrained until the hearing. The contract was dated 
7 May, 1912, and gave the grantee, W. C1. Manning, trustee, and his 
assigns, ten years from said date to cut and remove the timber, and this 
clause of the extension was inserted in the contract: '(And should the 
said W. C. Nanning, trustee, his heirs, successors or ailsigns fail to cut 
and remove the said timber herein conveyed during the said term of 
ten years, then said W. C. Manning, trustee, his heirs, successors or 
assigns shall have an additional term of five years, or so much thereof 
as he or they may desire from the date of the expiration of this deed, 
by paying annually to said V. Elvington, his heirs or assigns, six per 
cent of the purchase money herein mentioned." 

The admitted facts, as found by the court below, are as follows: 
('And the plaintiff having introduced in evidence the original contract 
of sale of timber by plaintiff to defendants' vendor, recorded in Book 18, 
page 54, bearing date of 7 May, 1918; and it being admitted that the 
defendants made legal tender of the sum of money required in the con- 
tract for extension privilege on 10 May, 1922; and that defendants did 
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not give notice that they would avail themselves of the extension prior 
to 10 May, 1922; and it further being admitted that there was no cut- 
ting of the timber by defendants on said lands between 7 May and 
10 May, 1922; and the court being of the opinion, finds that the tender 
of $126.00 on 10 May, 1922, by defendants was within the proper time, 
under the contract, to gain an extension privilege, and that the refusal 
to extend the cutting privilege by plaintiff was wrongful and unlawful." 

From tho judgment of the court below plaintiff duly excepted and 
appealed to the Supreme Court. 

The contention of plaintiff is: "The correct interpretation of the 
contract requires that, on or before the expiration of the period of ten 
-cars,  the grantees claiming the privilege should notify the owner of 
the property and tender the stipulated amount. The plaintiff, appel- 
lant, was bound, if proper notice or tender had been made on or before 
7 Nay, 1922, to extend the time in accordance with the contract, while 
the defendants, appellees, were not bound to avail themsel~es of the 
extension privilege." 

The plaintiff relies on Bateman v. Lumber Co., 154 N. C., p. 248, 
and we think it decisive of this case. The contract in the Bateman case 
is as follows: '(That the parties shall have two years in which to cut 
and remove the timber, and in the event they do not get it off in that 
time, they shall hare  one year's time thereafter in which to remove the 
same, by paying to the party of the first part interest on the purchase 
money for said extension of time." 

Hoke. J., in the Bafeman case, said: "We have held in many recent 
decisions that deeds of this character by correct interpretation convey 
to the grantees an estate in  fee in the timber, determinable as to all of 
the timber not cut and remored within the stipulated period (citing 
Iiumerous cases). . . . The provision in  question, conferring as it 
does a privilege, and unilateral in its obligation, partakes to some extent 
of the nature of an option, in which time is ordinarily of the essence, 
and the accepted doctrine in reference to this and other instruments 
containing the same and similar language is that they should be strictly 
construed" (citing numerous cases). 

I n  the Batenzan case the Court held that, '(By correct interpretation 
requires that on or before the expiration of the special period of two 
years the grantees claiming the privilege should notify the owner of 
the property and tender the stipulated amount." 

The fact that the payrnent should be made "annually," as in the 
present case, does not militate against the rule laid down in the Bateman 
case. I t  was the duty of the defendants to notify the plaintiff and 
tender the stipulated amount for one year before the option, or privilege, 
espired on 7 May, 1922, Having failed to do this, the privilege, or 
option, was at an end. 
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Stacy ,  J .  (now C .  J.), in Dill v. Reynolds,  186 S. C., p. 296, said:  
"The original consideration for that  deed gave the grantee and his  
assigns the right to cut the timber for a term of ten years, and also the 
right to extend that  term from year to year for an  additional period 
of ten years upon the yearly request and payment  of the stipulated 
annual extension price. Bangert  v. Lumber  Co., 169 X. C., 628." 

The  decision in  the B a t e m a ~ z  case was cited in the Dill case, and has 
been cited on this and other aspects some twenty times. 

The judgment of the  court below is 
Reversed. 

ADAMS, J . ,  not sitting. 

HADDIE McCOLLOUGH RAWLS v. DURHAM REALTY 6% ISSCRASCE 
COMPAXY, A CORPORATIOX. 

(Filed 1 April, 1925.) 

Wills--Devise - Posthumous Child - Deeds and Conveyances - Title- 
Statutes. 

A devise to the testator's wife "to do with as she thinhs best for herself 
and (our) the children," the word "our" being stricken out by the testator, 
or "the" either is construed as evidencing the testator's-intent to include 
a child in ventre sa mere a t  the time of the execution of the will, and born 
within a short time after his death, and the wife can convey a good fee- 
simple title to  the purchaser, C. s., 4169, as to a provis~on for a posthn- 
nlous child, and Rule 7, Canon of Descent, C. S., 1634. 

APPEAL by defendant from C a l r e ~ t ,  J., March Term, 19.25, of 
DURHAM. 

J .  L. illorehead for plaintiff .  
TYm. W .  Sledge for defendant. 

CLARKSON, J. This  was a controrersy submitted without action. The  
plaintiff had contracted to sell, and defendant had agreed to purchase, 
a certain piece of land in  the city of Durham. 

The material facts a re  as follows: 
That  on 5 Narch,  1919, Holman Calvin Rawls, a t  that  time a 

resident of the city of Durham, died, leaving surviving him plaintiff, 
his wife, and three children born of the marriage, Hannah,  Charlotte 
and Mary, and one unborn. 
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That  upon the death of the said Holman Calrin Rawls there was 
found among his papers, written in  h is  own handwriting, a will in 
the following words and figures, which will was duly admitted to 
probate in the office of the clerk of t he  Superior Court of Durham 
C'ounty, arid is now recorded in Book of Wills 3, page 96, and being 
as follows: 

"Durham, K. C., 22 February, 1919. 
('To whom it may concern: 

' ( In the event of my  death I leave all my real and personal property 
to my wife, Haddie NcCollough Rawls, to do with as she thinks best 
f u r  herself and (our)  the  children. 

"(Signed) HOLMAS CALYIN RAKLS." 

That  thereafter, on 5 May, 1919, there was born to the  plaintiff 
:i son, Holman Calvin Rawls, Jr . ,  who is  now living with plaintiff a t  
her residence, in the city of Sorfolk,  Virginia. 

The  plaintiff, in compliance with her contract with defendant, tend- 
ered ('to the defendant a deed with full covenants and warranties pur- 
porting to conrey the entire interest in said land to the defendant in 
fee simple; that  defendant has refused to accept the said deed for the 
reason that  i t  is advised that plaintiff is not the owner of the entire 
estate i n  said land and that  the said Holman Calvin Ran-1s) J r . ,  the 
after-born child of plaintiff and Holman Calvin Rawls, is entitled to a 
one-fifth interest i n  said land under and by virtue of section 4169 of the 
Consolidated Statutes of North Carolina, and that  plaintiff is without 
authority to convey the interest of the said Holman Calvin Rawls, Jr." 

Plaintiff poiitends that  the will of Holrnan Calvin Rawls r-ests in her 
a fee-simple title to the land in qucstion and that  her deed will c o n ~ e y  
a fee-simple title to the defendant. 

The  court below rendered the following judgment : 
T h a t  the will of Holman Calvin Rawls, executed the 22d day of 

February, 1919, vests in plaintiff Haddie McCollough Rawls a fee- 
sirnple estate to all of the land mentioned and described in the complaint, 
and all other real or  personal property of which said Holnian Calrin 
Rawls died, seized or possessed. 

"That defendant is directed upon the delivery of the deed tendered, to 
pay the purchase price agreed upon." 

F rom the judgment rendered by the court below, defendant excepted, 
assigned error and appealed to the Supreme Court. 

C'. S., 4169, is as follows: "Children born after the making of the 
parent's will, and whose parent shall die without making any provision 
for them, shall be entitled to such share and proportion of the parent's 
estate as if he or she had died intestate, and the rights of any such 
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after-born child shall be a lien on every part of the parent's estate, 
until his several share thereof is set apart in  the manner prescribed 
in this chapter.'' 

Rule 7, Canon of Descents, C. S., 1654, is as follows: "No inheritance 
shall descend to any person, as heir of the person last seized, unless 
such person shall be in life at  the death of the person last seized, or 
shall be born within ten lunar months after the death of the person 
last seized." 

At the time the testator, Rawls, made his will, 22 February, 1919, 
his wife was enceinte-with child. Ramls died 5 March, 1919, and the 
child was born two months later and named after his father. I t  is 
presumed that he knew when he made his will the cond tion of his wife. 
I f  he had died intestate, the posthumous child, under the law of this 
State, would inherit the same as his other children. The principle of 
law is:  "Posthumus pro nato habetur. A posthumous child is considered 
as though born, (a t  the parent's death). Hall  v. Honcock, 15 Pick. 
(Mass.), 258, 26 d m .  Dec., 598." Black's Law Dictionary (2d ed.), 
p. 920. Deal v. 'Sexton, 144 N. C., p. 158; Mordecai's Law Lectures 
( 2  ed.) pp. 395-396. 

The question to be considered in this case: Did Rawls die without 
making any provision for his unborn son? I f  he made no provision, as 
contemplated by the statute, the unborn child is entitled to the portion 
of his father's estate as if he had died intestate, and the plaintiff cannot 
carry out her contract. From a careful study of the authorities and the 
mill, we think the testator made "provision" in accordance with the 
statute. I n  none of the cases on the construction of this statute does the 
court make any attempt to say what is an adequate provision. 

This Court, in  Xeares v. Mearm, 26 N. C., 192, said: "The statute 
only provides for the case where the parent dies without having made 
provision for the child; which means, without making any provision. 
For the act does not mean to judge between the parent and child as to 
the adequacy of the provision he may choose to make." King v. Davis, 
91 N. C., p. 147. 

I n  Thomason v. Julian, 133 hT. C., 11. 310, this Court said: "But that 
(without making any provision' means any arrangement cr circumstances 
tending to show that the testator had these children in mind when the 
will was made and without any indication that it was his purpose 
to disinherit them. That purpose does fully and unmi~takably appear 
in the will." 

I n  the Thomason case, the language of the will was "lo the exclusion 
of any children now living or hereafter to be born of my present 
marriage." 
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I n  the case of Flanner v. Flanmer, 160 N .  C., p. 126, Lizzie H. F lamer  
made a will as follows: "I give, grant and devise to my beloved husband, 
William B. Flanner, all my property of every kind, real personal and 
mixed." The will was made 16 May, 1891. On 7 February, 1922, 
William B. Flanner, Jr., was born of the marriage and thereafter 
Lizzie H. Flanner died. The Court in that case very properly held that 
no provision was made for the child, and says: "The courts hare 
generally held that they were not designed to control a parent as to the 
prorision he should make for his child, but the correct interpretation 
should proceed on the theory that the law was only intended to apply 
when the on~ission to provide for an after-born child was from in- 
advertence or mistake, and this position should be allowed to p r e ~ a i l  
unless the will in express terms showed that the omission was inten- 
tional, or unless, as contemplated by the statute, provision was made 
for the child, by the parent whether under the will or by gift, or settle- 
ment ultra, 'whether before, contemporaneous with, or after the rnaking 
of the will.'" Dixon v. Pender, 188 N .  C., p. 794. 

I n  the present case, the testator when he made his will knew his wife 
mas with child. H e  leaves all his real and personal property to the 
plaintiff his wife "to do with as she thinks best for herself and (our) the 
children." H e  had three children born and one unborn when he used 
the words "the children." We think the clear intention was to include 
the child he knew unborn with those born. We think "our," which he 
struck out, would have included the unborn child. From the language 
of the will, written by the testator in his own hand-writing, he seemed 
to be a man of intelligence. H e  strikes out the word "our" and uses 
the word '(the," intending to make more definite whom he meant- 
those born and the one unborn. I f  this was not his intention, with 
knowledge of his unborn child, he could have inserted some language 
manifesting a distinction between his children born and the one unborn- 
in  ventre sa mere. 

I n  Barringer v. C'owan, 55 N .  C., p. 438, the language of the will, in 
part, is as follows: "And that Thomas Cowan and the children of 
James L. Cowan have one part or share." Battle, J., said: ''At the 
time of the testator's death, James L. Cowan had three children only, 
but another was born to him within less than nine months afterwards, 
and having been, therefore, in, ventre sa mere at that time, he is entitled 
to take with the others." Culp v. Lee, 109 N .  C., p. 675; C. S., 1738 and 
cases cited. 

The defendant contends, and well says, "that some specific provisiori 
or mention, either by a devise or exclusion must be made by the testator 
for the statute not to apply." The will uses no language of exclusion. 
The statute does not fix the provision to be made, that is left to the 
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parent. Rawls, the parent, mentions '(the children," which includes the  
unborn child. The mother is given all the property "tcl do with as she 
thinks best for  herself and (our) the children." There is no inadvertence 
or mistake. The  testator had these children i n  mind, those born and the 
one unborn, and he makes the most specific provision--one dictated by 
the highest natural  law we have-the love that a mother bears for her 
offsprings. With  this knowledge of her love for her ch..ldren, he leaves 
all his property to his wife, and gave her discretion to do with i t  as 
she thought best for herself and the children. The specific provision 
is made, but is delegated to the mother's discretion. The plaintiff, 
under the will, has a fee-simple title. 

I n  the  judgment below, we can find 
K O  error. 

-- 

THE VIRGINIA TRUST COMPASP ET AL. V. W. H. POWELL, ADUISISTRATOR. 

(Filed 1 April, 1925.) 

Mortgages--Deeds in TrustForaclosure - Sales - Clerks of C o u r t  
Statutss-Fkmlcs-Parties-Actions. 

C. S., 2591, requiring among other things all foreclosure sales of land 
under the power thereof contained in the mortgage to be kept open for 
an increase of bid, is for the protection of the mortgagx, requiring the 
clerk of the court to order a resale upon the offer of increase of the bid 
upon certain conditions, and where the clerk of the court in an action 
by the trustee under the deed of trust to compel the bidder at  the fore- 
closure sale to accept a deed to the land, it is established that thereafter 
a resale had been ordered by the clerk, and the bid at such sale Ivas 
unenforceable, the mortgagors are necessary parties to the action, and 
without them it is error for a judgment in plaintiff's favor to be entered. 

VARSER, J., not sitting, and taking no part in the decision of this case. 

APPEAL by defendant from Grady, J., at  December 'Term, 1924, of 
COLUMBVS. 

Civil action to require the administrator of E. F. Powell, deceased, 
to accept from plaintiffs a deed and pay for a certain tract of land, 
sold under the power of sale contained in a deed of trust and a t  which 
sale i t  is alleged the said E. F. Powell became the last and highest 
bidder. The  following judgment was entered in the cause : 

"This cause came on for hearing a t  Whiteville, N. C., during a regular 
term of the Superior Court, all parties being present and represented 
by counsel. It was agreed in  open court that  the presiding judge, Henry 
A. Grady, might find the facts and enter judgment thereon as h e  might 
view the law of the case, said judgment to be signed out of the  term 
and out of the  county, with the same effect as if signed and entered 
a t  term. 
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'.Evidence was offered by the parties plaintiff and defendant, and 
upon such e~idence and the admissions in  the pleadings, and those made 
during the hearing, the court finds the following facts : 

"1. The Virginia Trust Company is a banking corporation, created 
under the laws of Virginia, with its principal office in the city of 
Richmond. 

"2. E. F. Powell died intestate, on 19 No~ember,  1923, domiciled 
in Columbus County, and W. H. Powell, prior to the commencement 
of this action, qualified as administrator upon his estate, and is now 
acting in that capacity. 

"3. On 1 June, 1918, W. D. Wooten and wife, Elizabeth, executed 
certain promissory notes to the Virginia Trust Company, and on the 
same day made to the plaintiffs Jerman and Scott, a deed of trust upon 
lands situate in Columbus County, North Carolina, to secure said notes, 
which deed of trust is of record in book D-2, page 471 of the register's 
office of said county. 

"4. Default was made in the payment of said notes and the power 
of sale in said deed of trust became absolute, whereupon said lands 
were duly advertised and sold at  the courthouse door in Whiteville, 
S. C., on 3 August, 1923, and bid in by one R. L. Brown; no report 
of said sale v a s  ever made to the C.  S. C. 

"5.  On 13 August, 1923, Elizabeth Wooten, one of the parties to the 
deed of trust, raised said bid and there mas a resale under the orders 
of the C. S. C. and the lands were bid in by said R. L. Brown. 

' '6. On 17 September, 1923, E. F. Powell, defendant's intestate, 
deposited with the C. S. C. a 5 %  upset bid on said lands, whereupon 
the C. S. C'. made the following entry on his record of sales: 

'( 'Whereas, E. F. Powell has filed fiTe per cent, $200.00, paid no the 
purchase money paid for the above described land, and has paid the 
same to me, now, therefore, it is ordered, considered and adjudged 
that T. L. Johnson, trustee (note, T.  L. Johnson was attorney for 
trustees, and this entry is a mistake as to the name of the trustee) 
ad~er t i se  said land for resale for fifteen days in some ne~vspaper pub- 
lished ill Columbus County under provisions of chapter 146, Public 
Laws 1915, and chapter 124, Public Laws 1919. 

" 'This 17th day of September, 1923. 
" '(Signed) J. L. Memory, C. S. C.' 

"And thereup011 the deposit of Elizabeth Wooten was returned to 
her on 21 September, 1923. 

"7.  On 8 October, 1923, said lands were resold and bid in bp E. F. 
Po~vell, defendant's intestate, at the price of $3,901.00, at  which time he 
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paid to Thos. L. Johnson, attorney for the plaintiffs, the sun1 of $975.00 
on the purchase price. 

"8. On 18 October, 1923, an upset bid for said lands was made by 
W. D. Wooten, in the name of his mother-in-law, Mrs. Nora Fletcher, 
and he deposited with the clerk the sum of $195; whereupon the clerk 
entered the following order on his record of sales : 

" 'Whereas, Nora Fletcher has filed a five per cent, $195.00, bid on 
the purchase money paid for the above described lands, and has paid 
the same to me, now, therefore, it is ordered, considered and adjudged, 
that the Virginia Trust Company, trustee, advertise said lands for 
resale fifteen days in some newspaper published in Columbus County 
under provisions of chapter 146, Public Laws 1915, and chapter 124, 
Public Laws 1919. 

" 'This 18th day of October, 1923. 
(' '(Signed) J. L. MEMORY, C. S. C.' 

"On the same date the following entry was made on said record, 
'$200.00. Recei~ed of J. L. Memory, C. S. C. the sum of $200.00. 

"'(Signed) E. F. POWELL.' 

"No order mas made releasing the said E. F. Powell from his bid; 
but his money was returned to him when the upset bid of Xora Fletcher 
was filed. 

"9. Protest was made by the plaintiffs that the bid of' Nora Fletcher 
was not bona fide; and the court does now find as a fact that said 
bid was not bona fide, but was made by W. D. Wooten in the name 
of Nora Fletcher, both of them being insolvent, and for the sole purpose 
of hindering and delaying said sale, with no intention of really purchas- 
ing said lands. 

"lo. On 19 October, 1923, Nora Fletcher was directed by said clerk 
to excute a bond, as required by law, and upon her refusal to make said 
bond, on 29 October, 1923, the clerk made the following entry: 

'' 'NO bond having been given by Mrs. Nora Fletcher, this order is 
hereby stricken out. This 29th day of October, 1923. 

'( '(Signed) J. L. MEMORY, C. S. C.' 

"This order had reference to the order of resale mad13 by said clerk 
on 18 October, 1923. S n d  thereupon the said Nora Fle~cher  withdrew 
her money and her bid by entry on said record of sales. 

"11. That thereupon a deed mas duly executed by the plaintiff trustee, 
conveying said lands to the said E. 3'. Powell, and said deed was 
tendered to him on 30 October, 1923, and said E. F. Powell, refused 
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to accept said deed and pay the balance of the purchase price on the 
ground that the said trustee could not convey to him a valid title to 
said lands, because of the upset bid theretofore filed by the said S o r a  
Fletcher. 

"12. The court finds as a fact that the plaintiffs did not have any 
notice of the orders made by the clerk, except that on 18 October, 1923, 
the clerk sent a postal card to plaintiff's counsel containing the follow- 
ing notice: 'Whiteville, Pu'. C., 18 October, 1923. There has been 
37; raise of bid placed in my hands on W. D. Wooten land this date. 

"Very truly, 
" 'J. L. ~ ~ E ~ I O R Y ,  C. 8. C.' 

"13. That E. F. Pone11 died on 19 November, 1983, suddenly, and 
afterwards said deed was again tendered to his administrator and the 
balance of the purchase money demanded of him; but he also refused 
to accept said deed, for the same reasons made by his intestate, and 
now contends that he is not required to accept the same because the 
heirs at  law of E. F. Powell are not parties to this action and that 
the court cannot proceed to judgment for that reason. 

"Upon the foregoing facts, and those admitted in the answer, the court 
is of the opinion that the defendant's intestate became the purchaser of 
said lands, ancl is bound by his bid; and it is therefore consiclered, 
ordered and adjudged that the plaintiff, Virginia Trust Company, hare 
and recover of the defendant the sum of $2,926.00 with interest thereon 
at six per cent per annum from 18 October, 1923, and the costs of this 
action to be taxed by the clerk." 

Defendant excepts and appeals. 

Johnson, Johnson & iTfcLeod for plaintiffs. 
Powell (e. Lewis for defendant. 

STACY, C. J. The facts are to be found in the judgment of the 
Superior Court, which will be reported herewith. 

Let it be observed in limine that W. D. Wooten and wife, Elizabeth 
Wooten, makers of the deed of trust, and whose equity of redemption 
in the locus in quo is sought to be extinguished and cut off by the 
judgment rendered herein, are not parties to this proceeding. The 
judgment, therefore, would not be binding on them. Jones v. TT'illiams, 
155 N. C., 179. 

The purpose and intent of C. S., 2591 is very well interpreted and 
declared by Clark, C. J., in P~ingZe v. Loan Asso., 182 N. C., 316, as 
follows : 

'(Chapter 146, Laws 1915, and amendments, now C. S., 2591, was 
intended for the protection of mortgagors where sales are made under 
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a power of sale without a decree of foreclosure by ths court. I n  the 
latter cases there was always an equity to decree a resale when a 
substantial raise in the bid, usually 10 per cent, had been deposited 
in court. There being no such protection as to mortgages with power 
of sale, this statute was passed to extend to mortgagors, whose property 
had been sold under power of sale without a decree of foreclosure, the 
same opportunity of a resale when there has been an increased bid 
of 10 per cent when the bid at  the first sale did not exceed $500, and of 
5 per cent when the bid of the first sale was more than $500. 

"This statute has been construed at this term, I n  re Sermons, ante, 
122, not to require a report to the clerk of every sale made under a 
mortgage with power of sale, but that in all such cases if the prescribed 
amounts of the raise in bid is guaranteed, or paid, to the clerk he shall 
require the mortgagee or trustee to advertise and resell on 15 days 
notice. I n  short, the condition of a mortgagor in a mortgage with a 
power of sale is assimilated to the condition of property sold under 
a decree of foreclosure so f a r  as the right to set aside the bid at  the 
first sale and to require a resale." 

And in the case of I n  re Sermon's Land, 182 N. C., p. 128, it was 
said: "The statute, sec. 2591, as we have seen, in express terms pro- 
vides that any and all sales of this character shall remain 'unclosed 
for ten days,' but it confers no power on the clerk to make any orders 
in the matter except in case of an increase of bid, nor is any report 
required to be made in any other instance. That and that alone is the 
basis for his interference in sales of this kind. I t  might be well in 
the case presented if the law should give the clerk juriscliction to make 
the order that justice and right would require, but thus far  the statute 
has not done so, and we are not at liberty to go beyond the statutory 
provision." 

See, also, the case of I n  re Ware, 187 AT. C., 693, where the statute 
mas again considered. 

I t  will be observed that the upset bid of Mrs. Nora Fletcher was filed 
on 18 October, 1923, the last day open for making the same. I t  was 
accepted by the clerk, and a resale ordered. This, under the statute, 
insured another sale of the property. To strike out the order, 11 days 
thereafter, and declare the E. I?. Powell bid final and binding, would 
be to deprive the mortgagors of any further rights under the statute. 
The title offered is not sufficient, under the facts of the oresent record, 
to extinguish the equity of redemption of W. D. Wooteri and wife. 

Error. 

VARSER, J., not sitting and taking no part in the decision of the case. 
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I. C. SCOTT AXD K. N. SCOTT, TRADIXG AS SCOTT BROTHERS r. 
AJIERICAN RAILWAY EXPRESS COXPAST. 

(Filed 1 April, 1926.) 

1. Conmierce - Inters tate  Commission - Federal Statutes  - Damages- 
Total Loss--Bills of Lading-Conditions---Cont~acts-E~p1~ess Corn- 
panies-Carriers. 

In  an action brought against an express company for  loss of an inter- 
ctnte shipment: Held,  a total loss in transit of the consignment comes 
vithin the exception of the Federal Statute (Cummins Amendment, 4 
JIarc.11. 1913) "damaged in transit  by carelessness or negligence," render- 
ing it  unnecessary, af  a condition precedent to recovery, to file written 
notice nithin four months after a reasonable time for delivery has 
clap.ced. 

An action against an express company to recover damages for the 
total lofs of an interstate consignment of goods lost in transit  is covered 
I)!. the ~t ipulat ion as  to the partial loss in tllc bill of lading, sounds 
in tort. and is cognizable in the jurisdiction of the Superior Court, m-hen 
t.sceeding in amount that  given, in cases of tort, to a justice of the peace. 

3. Sam-Federal CourtePrecedents-Conflict of Decisions of Lesser 
Courts. 

Where a federal question is presented in an action in the State courts, 
within their jurisdiction, the federal law governs, but where the Supreme 
Court of the Gnited States has not decided the particular question and 
the Federal courts of lesser jurisdiction are  in conflict with each other, 
the State court will decide in accordance with its own opinion. 

APPEAL by defendant f r o m  Daniels, J., a t  December Term, 1921, of 
Z)TPLIS. 

Civi l  action to  recover damages f o r  a n  alleged negligent loss i n  
t ransi t  of a shipment  of shoes. T h e  following judgment was rendered 
i n  t h e  cause: 

"This cause coming on  t o  be heard  before h i s  Honor ,  F. A. Daniels,  
a t  t h e  December Term,  1924, a n d  t h e  part ies  having waived t r i a l  by ju ry  
a n d  agreed f o r  t h e  court  to  find t h e  facts  a n d  enter  judgment accord- 
ingly, f r o m  t h e  admissions of t h e  part ies  a n d  of the  pleadings, and  
f r o m  t h e  presumption of negligence ar is ing f r o m  t h e  admit ted fa i lu re  
of defendant  t o  deliver t o  plaintiffs t h e  shoes mentioned i n  t h e  com- 
plaint ,  the  court  makes t h e  following findings of f a c t :  

( ' (a)  The action is  to  recover t h e  value of 1 2  pa i r s  of shoes, the  
complaint alleging t h a t  defendant  carelessly a n d  negligently failed 
t o  t ransport  a n d  deliver t h e  shoes to  plaintiffs, and  carelessly and  
nrgligeiltly lost said shoes i n  t ransi t ,  to  plaintiffs' damage  i n  t h e  sum 
of $57.00. 
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"(b) The defendant admits, and the court finds same as a fact, that 
the shoes were received and accepted by defendant on 29 September, 
1920, at  its office in  the city of Milwaukee, Wisconsin, for transporta- 
tion to plaintiffs, at  Rose Hill, North Carolina; that an express receipt 
for the shoes was then issued by defendant to plaintiffs' vendor; that 
the shoes have never been delivered to plaintiffs, and that the value 
of the shoes was $57.00. But defendant denies negligence, and as a 
bar to plaintiffs' right to recover, sets up and pleads section seven of 
the express receipt issued to plaintiffs' vendor. That said four cases 
of shoes moved under a contract for shipment known as the Uniform 
Express Receipt, as prescribed by the Interstate Commerce Commission. 
Section seven of which contained the following language: 

" '7 .  Except where the loss, damage or injury complained of is due 
to delay or damage while being loaded or unloaded, or damaged in 
transit by carelessness or negligence, as a condition precedent to recovery, 
claim must be made in writing to the originating or delivering carrier 
within four months after delivery of the property or, in case of failure 
to make delivery, then within four months after a reasonable time for 
delivery has elapsed; and suits for loss, damage or delay shall be insti- 
tuted only within two years and one day after delivery of the property, 
or, in  case of failure to make delivery, then within two years and one 
day after a reasonable time for delivery has elapsed.' 

"(c) Suit was instituted within two-year period mentioned in the 
express receipt, but the claim was not filed or made in writing within 
the four-months period mentioned in said express receipt, nor within 
four months after a reasonable time for delivery had ehpsed. 

"(d) The court further finds that the failure of defendant to make 
delivery of the shoes was negligent, and that plaintiffs were thereby 
damaged and sustained a loss in the sum of $57.00. 

Upon the foregoing findings of fact, the court is of the opinion, and 
so holds, that plaintiffs' claim for the loss and nondelivery of the 
shoes is within the exception to the requirement for filing within four 
months mentioned in the express receipt; that the claim is not thereby 
barred, and that plaintiffs are entitled to recover of defendant the sum 
of $57.00, with interest thereon from 9 October, 1920." 

Defendant excepts and appeals. 

Oscar B. Turner for plaintiffs. 
Robert  C. Als ton,  R ivers  D. Johnson  and  Bla i r  Foster f o r  defendant .  

STACY, C. J. The facts are to  be found in the judgment of 'the 
Superior Court, which will be reported herewith. 
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The case presents but a single question for decision. I t  is this: Are 
the words, "damaged in transit by carelessness or negligence," as used 
in the "Cummins Amendment" of 4 March, 1915, and in the contract 
of shipment, approved by the Interstate Commerce Commission and 
known as the uniform express receipt, broad enough to include, and 
were they intended to include, a total loss in transit occasioned by the 
carrier's carelessness or negligence? Or, stated differently, does a negli- 
gent loss in transit come within the exception "damaged in transit by 
carelessness or negligence," rendering it unnecessary, as a condition 
precedent to recovery, to file written notice of claim with the originating 
or delivering carrier within four months after a reasonable time for 
delivery has elapsed? We think the question must be answered in  the 
affirmative. 

I t  is the position of the plaintiff, and such mas adopted by the court 
below, that these words are sufficiently comprehensive to include, and 
were intended to include, a total loss in transit occasioned by carelessness 
or negligence as well as a partial loss by damage in transit from careless- 
ness or negligence. The defendant takes a contrary view. I t  says the 
exception applies, not to loss in transit, but to damage in transit; that 
loss and damage are not synonymous, and cites the following authorities 
as supporting, either directly or in tendency, its position: St.  Sing v. 
Expre.ss CO., 183 N .  C., 405, 111 .S. E., 710; K a h n  v. Express Co., 
88 W. Va., 17, 106 S. E., 126; Allen v. Davis, 118 S. E. (S. C.), 614; 
Lissberger v. Bush Terminal Co., 197 N.  Y .  Supp., 281; Henningsen 
Produce Co. v. Express Co., 152 Minn., 209, 188 N. W., 272; Farmers 
CG Mer. Bk. of Samson v. Express Co., Ala., , only recently 
decided and not yet reported. 

I t  is conceded that the plaintiffs' position and the judgment entered 
below are sanctioned by the following authorities : Holmes d2 Dawson z.. 
R .  R., 186 N .  C., 58, 118 S. E., 887; Davis v. Lbr. Co., 128 S. E. 
p a . ) ,  113; Gillette Safe ty  Razor Co. v. Davis, 278 Fed., 864. 

Defendant contends that our decision in the Holmes & Dawson case 
is in direct conflict with the decision in the S t .  Sing case, but an 
examination of the two cases will disclose that the former was an action 
in tort based on an allegation of damage in  transit by reason of the 
defendant's negligence, ~ h i l e  the latter was an action for damages 
"suffered by breach of defendant's contract of carriage." There was no 
contention in the latter case that the loss or damage was occasioned 
by the carelessness or negligence of the defendant. The one was brought 
directly under the exception in question, the other without regard to it. 
The two cases, therefore, instead of being in conflict, are entirely con- 
sistent and quite easily distinguishable. See Bai ley  v. Oregon, etc. R .  
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Co., 253 Fed., 569, for satisfactory reasons pointing out the difference 
between proceeding in  a tort action and one based on contract under 
the statute now in question and Barrett 2.. Van Pelt, 69 L. Ed., decided 
13 April, 1925. 

The case at  bar is one sounding in tort. I f  it were not, a justice's 
court alone would have had original jurisdiction of the action as the 
amount involved is only $57.00. Xachine Co. v. Burger, 181 N. C., 241. 
Suit was commenced by summons issued out of the Superior Court. 
The finding of negligence on the part of the carrier sustains the juris- 
diction and brings the case within the exception, "damaged in transit 
by carelessness or negligence." 

The pertinent provisions of the "Cummins Amendrrlent," approved 
4 March, 1915, are as follows: "Provided further, ihat it shall be 
unlawful for any such common carrier to provide b j  rule, contract, 
regulation or otherwise a shorter period for giving notice of claims 
than ninety days and for the filing of claims for a shorter period than 
four months, and for the institution of suits than two years: Provided, 
however, that if the loss, damage or injury complained of was due to 
delay or damage while being loaded or unloaded, or damaged in transit 
by carelessness or negligence, then no notice of claim no]. filing of claim 
shall be required as a condition precedent to recovery." 

I n  the provisions of the act preceding the provisos (set out in full 
in  Mann v. Transportation Co., 176 N. C., 107) the carrier, on receiving 
property for an interstate shipment, is required to issue a receipt or 
bill of lading therefor and is made "liable to the lawful holder thereof 
for any loss, damage, or injury to such property caused by it or by any 
common carrier to which such property may be delivered," etc. 

This being an  interstate shipment, the rights and liabilities of the 
parties are to be determined by the federal law. Ga., Flu. d Ala. Ry. Co. 
v. Blish Milling Co., 241 U. S., 190; Adums Ex. Co v. Croninger, 
226 U. S., 491. There has been no authoritative decision by the Supreme 
Court of the United States covering the exact point here presented. 
The decisions of courts of lesser jurisdiction, as above indicated, are not 
in harmony. I n  this state of the law, we must adopt thai; interpretation 
which, to us, seems more in keeping with the true intent and purpose 
of the law-making body and the parties to the contract of carriage. 
We think the judgment of the Superior Court should be upheld. lllann 
2;. Transportation Co., supra. 

I t  is suggested that there may be a valid reason for mquiring notice 
of claim to be filed in case of total loss which does not exist in case 
of damage i n  transit by carelessness or negligence, in  that the carrier 
has notice of the damaged condition of the goods while in  its possession 
and at the time of delivery and might not have such notice of a total 
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loss of a s h i p n ~ e n t  i n  transit .  T h i s  argument  would seem t o  be without  
special merit ,  hecause i t  i s  a mat te r  of common knowledge t h a t  a l l  
carriers,  issuing bills of lading a n d  express receipts, keep records of 
shipments made  over their  l ines;  and, f r o m  such records, inforination 
of n o n d e l i ~ e r p  is  just a s  easily h a d  a s  notice of negligent i n j u r y  or  
damage  i n  t ransi t .  T h e r e  can  be no difference i n  principle, as  regards 
t h e  d u t y  t o  exercise diligence, between t h e  loss i n  t ransi t  of a p a r t  or 
all  of a shipment of goods, a n d  damage  i n  t ransi t  by  some negligent 
act of t h e  carr ier ,  resulting in t h e  par t i a l  or total  loss of said shipment. 

I n  t h e  judgment  rendered, we find 
N o  error. 

CLAUDE GRAHAM, BY HIS SEXT FRIESD, W. H. GRAHBJI, r. THE 
SAXDHILL POWER COblPAST. 

(Filed S April, 1925.) 

Where there is evidence tending to show that  defendant electric poner 
company was negligent in the construction of transmission lines, uninsu- 
lated, near the top of a sawlust  pile, nhere children were accustomed to 
play, and that the plaintiff n a s  injured thereby, a boy of 15 years of age, 
it  is competent for an expert in such matters to testify, from his o \ ~ n  
observation of the plaintiff, that he \\as only of the mentality of a boy 
S or 10 years of age, relative as  to nhether he should hare been a n a r e  
of the dangerous circumstances under \?hi& he had voluntarily acted a t  
play, and which produced the injury, and that such low mentality was 
hereditary in his family. Semble,  a nonexpert nitness may likenise 
testify from his own ohser~at ion as to the boy's mentality. 

2. Evidence--Appeal and Error-Harmless Error. 
Where there is evidence tending to show that the plaintiff, 13 years 

of age, and immature for his age, was injured by the negligence of the 
defendant electrical power company jn stringing its uninsulated high- 
11oner linrs near the top of a sawdust pile, where boys \rere accustomed 
to play, the admission of testimony of the plaintiff's father, after he had 
said the plaintiff had preriously told him he was a t  play on the sandust 
pile, but that  a f te r~ra rds  the plaintiff told him he could not remember 
this circumstance, is not reversible error, when the trial judge instructed 
the jury they must disregard the plaintiff's own testimony as  to his play- 
illg on the sawdust pile nl i tn  he had received the shock causing the injury 
complained of. 

3. Evidence - Electricity - Burns--Opinion Evidence-Nonexpert Wit- 
nesses. 

In an action to recorer for the negligent injury caused the plaintiff 
from the ~ ~ o w e r  line of an electric company carrying a high t-oltage of 
electricity, i t  is competent for a witness to testify, from his own observa- 
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tion, that the injuries he had observed on the plaintiff, after the accident, 
had been caused by burns from highly electrically charged wires, though 
he may not have proved that in this respect he could give an expert 
opinion. 

4. Electricity - Kegligence - Contributory Negligence--Evi'denc+Non- 
suit. 

In an action to recover damages of the defendant electrical company, 
caused by its negligent stringing of its highly charged wires, there was 
evidence in plaintiff's behalf tending to show the plaintiff was a lad 
13 years of age, of the mentality of a boy 8 or 10 years old, and came in 
contact with the defendant's uninsulated wires, strung some three months 
before, a few feet above the top of a sawdust pile, where the boys of a 
rural district were in the custom of playing, and of which the defendant 
had either actual or constructive notice: Held, companies of this charac- 
ter are held to the highest degree of care not to cause injury to others, 
and the evidence was sufficient to take the case to the jury upon the issue 
of defendant's actionable negligence and plaintiff's contributory negli- 
gence, and to deny the defendant's motion as of nonsuit. 

APPEAL by defendant from Culvert, J., and a jury, November Term, 
1924, of HOKE. 

Claude Graham, a minor, by his next friend, his father, W. H. Gra- 
ham, brings this action against the defendant for personal injuries 
sustained by the alleged negligence of the defendant. The  defendant 
owns a n  electric plant a t  Lakeview, in Moore County, and owned and 
operated an electric transmission l ine extending from its  plant across a 
portion of Hoke County to the Sta te  Sanatorium. T h e  electric current 
was transmitted on uninsulated wires and carried 11,000 voltage. The  
line was 7 miles long, and constructed about 1 February, 1923. The  
wires were put on poles about 132 feet apart, three wires, and the cur- 
rent turned on about 15  February, 1923. The  plaintiff was injured 
23 April,  1923, i n  less than three months. I n  the cont;truction of the 
line, the low wire was 19  feet from the ground. T h e  two lower wires 
transmitting the  current a re  about 18 inches apart, and a third wire 
about 1 8  inches almost above the center of the two lower wires. The  
wires were strung on brackets on the poles. 

The  allegations of the plaintiff a re  that  the electric current trans- 
mitted over the line was of high, dangerous and deadly ,~oltage, capable 
of producing death or great bodily h a r m ;  that  on or near the Gillis 
land there had been a sawmill and a large quantity of sawdust had been 
piled up, 15  o r  20 feet h igh;  that  the defendant well knew, or by 
the exercise of reasonable care ought to  have known, tha t  plaintiff, 
Claude Graham, and other children in  the community mere accustomed 
to use the sawdust pile as  a place to play;  that  defendant, with 
gross carelessness and negligence, erected i ts  transmissjon line within 
2 or 3 feet above the top of the sawdust pile, within close proximity 
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GRAIIAM C. POWER Co. 

to arip children who might play on the sawdust pile; that the trans- 
mission line was uninsulated and defendant transmitted thereon a 
high and dangerous ~ o l t a g e  of electric current; that defendant negli- 
gently and carelessly used and operated the mires and line on 23 April, 
1923; that the said Claude Graham, the plaintiff, about 1 5  years 
old, nas  an illiterate and ignorant negro boy, not informed of the 
deadly peril of the electricity transmitted over the wires; that while 
playing with other boys on the sawdust pile, on said date a b o ~ e  men- 
tioned, without any fault on his part, he came in contact with the said 
wires, carrying a high and dangerous voltage of electric current, and 
nas  seriously and permanently injured. '(The plaintiff's feet mere 
buried in the damp samdust, and the electric current, being transmitted 
by the defendant orer the said wires, mas grounded through the body 
of the said plaintiff; that the said plaintiff hanged on the said wires 
by his neck for some time, until the wires bad burned their way to the 
bone of his neck and head, and until one of his shoes was burned off 
and his right leg and foot so badly burned that it was necessary for the 
same to be amputated just below the knee; that the carelessness and 
negligence of the defendant in constructing and operating the said 
transmission line and uninsulated and unprotected mires, as aforesaid, 
was the sole, proximate cause of the injury and suffering of the said 
Claude Graham." 

The defendant admitted that it was "engaged in the business of gen- 
erating, transmitting and selling electric current, and was so engaged on 
63 ,Ipril, 1923. I t  is further admitted that said defendant company 
transmits its electric current by means of the usual mode of transmis- 
sion used by such companies for such business." I t  also admitted that 
"on 23 April, 1923, the said defendant was engaged in transmitting 
electric current over its transmission line extending across a portion of 
Hoke County, said current being transmitted from its plant towards 
Sanatorium, S. C." All other allegations of the complaint were denied. 
As a further defense the defendant alleges "that the electric line referred 
to in the complaint, erected to Sanatorium from defendant's power plant, 
was erected by the defendant orer the lands embraced in Camp Bragg 
territory, under and by virtue of a lease by the Government of the 
L-nited States to the defendant, said line being erected in the usual 
manner that all such lines are erected and operated by electric com- 
panies, xiith all precautions taken for the protection of conditions that 
might arise in connection therewith; that if the plaintiff, Claude Gra- 
ham, was injured by reason of coming in contact with said wires, it was 
on account of his own negligence and carelessness, and not on account 
of any act of this defendant; and that if the plaintiff, Claude Graham, 
was i i ~ j u r d  by the electric line of this defendant, he was a trespasser 
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upon the property of the defendant and was at the time at a place he 
had no right to be, and his injury, if any, was caused by his own negli- 
gent and careless act in trespassing on defendant's property and on 
property of Fort Bragg, and in that said plaintiff carelessly, negligently 
and purposely brought his body in contact with the wires of the defend- 
ant, which had been properly constructed and erected and maintained, 
as hereinbefore alleged, which wrongful and unlawful trespass of the 
plaintiff, and his careless and negligent act in putting his body in con- 
tact with the wires and property of the defendant, contributed to and 
was the proximate cause of his injury." 

I n  the case on appeal it was agreed that the complaint was so 
amended as to show Claude Graham was below normal, mentally, and 
defendant's counsel announced in open court, when objl?cting to the tes- 
timony of Dr. Brown and others as to plaintiff's mental condition, that 
the objections were not based on any failure of p l a i n t 8  to allege a sub- 
normal mental condition in his complaint, since it hsd agreed at the 
prior August term that this allegation need not be put into the com- 
plaint. 

The usual issues of negligence, contributory negligence, and damages 
were submitted to the jury, and found in favor of plaintiff. The dam- 
ages awarded plaintiff were $1,500.00. 

From the judgment rendered, defendant appealed and assigned error. 
There are sixty-eight exceptions and assignlnents of error in the record. 
The material ones and other necessary facts we will consider in the 
opinion. 

Itr. H .  Weatherspoon and J .  W .  Currie for plaintiff. 
Smith & ~VcQueen and H .  F .  Seawell for defendant. 

CLARRSOS, J. This cause was tried, upon the part of the plaintiff, 
upon the theory that plaintiff was hurt while playing. as a child, with 
other children, on top of a sawdust pile, on Sunday, 23 April, 1923. 
The defendant constructed its transmission line 2 or 3 feet from the 
top of the sawdust pile, where it knew, or by the exerci,le of reasonable 
care and prudence ought to have known, that children were i11 the 
habit and accustomed to play. Plaintiff, while playing, came in contact 
with the (%ye wire" of defendant near the pile ancl was seriously 
injured. 

There were numerous families living in the neighborhood, and plain- 
tiff and other boys were accustomed to go there and play on the sawdust 
pile. The sawdust pile was a few yards from a neighborhood road. The 
wires were close to and in easy reach of the children playing on the 
sawdust pile, which x a s  15 or 20 feet high. 
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The theory of defendant was that  the plaintiff, after being warned 
by his companions not to do so, deliberately undertook to test out the 
effects of the wires, and purposely jumped from the top of the sawdust 
pile to the wires, catching and coming in  contact with a t  least two or 
three of the wires, causing a short-circuit through liis hand and neck 
until, when the weight of his body had sagged the wires sufficiently, his 
right foot touched the sawdust pile, causing the electric current to pass 
through his right side into the ground, burning his foot a t  the point of 
exit. That  the wires were set out of reach, some 10 or 12 feet from 
any point on the sawdust pile, and plaintiff, to come in  contact, had to 
jump to catch the wires. That  defendant did not know that  children 
played around the sawdust pile, and had no reason to suppose they 
played there. That  the nearest house was about one-quarter of a mile 
away, and the plaintiff and other boys lived as much as three-quarters 
of a mile away. 

The evidence was in conflict as to where the sawdust pile was located, 
~rl iether on the Duncan Gillis land or For t  Bragg territory. There is 
no evidence in the case that  plaintiff trespassed on any land of defend- 
ant, nor was there any evidence in  the case that  the sawdust pile was 
on defendant's land or right of way. From the  facts in this case, we 
do not think this material. 

Defendant's first group of exceptions and assignments of error is to 
the testimony of Dr .  G. W. Brown, a medical expert. This testimony 
was to the effect that  plaintiff was mentally below normal; that he  had 
inherited insanity. The  plaintiff mas 15 years old when he  was injured. 
The  medical expert went so f a r  as to say that  plaintiff "hasn't the 
mind of a boy over 8 or 10 years old." W e  think this evidence material 
and competent, a i d  the fact that  he  had inherited insanity also compe- 
tent as corroborative of the main fact that  plaintiff was mentally below 
normal. 

I n  S'. 7%.  ('zcnningham, 72 S. C., 474, "The prisoner, in his defense, 
rclied upon the plea of insanity, and to establish it gave in evidence that  
some of liis uncles and aunts were insane, but the case states that  'there 
was 110 testimony whatever that  tlie prisoner had exhibited signs of 
insanity,' and the testimony, which is made a part  of the case, fully 
bears out the statement just quoted. When a foundation is laid by 
some evidence tending to show insanity in tlie prisoner, i t  is held admis- 
sible in corroboration, and as an additional link in the chain of circum- 
stances to  give in  evidence, a hereditary taint in the blood, of a like 
malady." We think the foundation was laid, the "plaintiff w a s  men- 
fally b e l o x  normal," for the corroboration of hereditary taint. 

I t  is well settled law that  "The inference of a medical practitioner i s  
frequently and favorably inroked with regard to questions relating to  
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mental condition." The Modern Law of Ev. (Chamb~?rlayne), Vol. 3, 
part sec. 2006. 11 R. C. L., p. 603, sec. 29. 

The mental condition may be shown by persons who are not experts, 
but who have had opportunities for observing and have observed the 
person. 

I n  Whi t e  v. Hines, 182 N. C., p. 279, this Court said: "The defend- 
ants contended that testimony to the effect that he 'was crazy,' or 'not 
normal,' was the statement of a positive conclusion or fact, and, for 
this reason, incompetent. But in this jurisdiction it is established that 
a nonexpert witness, who has had conversations and dealings with 
another, and a reasonable opportunity, based thereon, of forming an 
opinion as to the mental condition of such person, is not disqualified 
on the ground that his testimony is a mere expression of opinion. 
XcLeary  c. S o r m e n t ,  84 N.  C., 238; I n  re Stocks, 175 N. C., 224; 
I n  re Broach, 172 N. C., 522. One not an expert may give an opinion, 
founded upon observation, that a certain pe'rson is sane or insane. 
1Vhifaker c.  Hamilton,  126 N.  C., 470; Clary v. Clary, 24 N .  C., 78." 

The next group of exceptions and assignments of error by defendant 
is to the fact that plaintiff, at  the trial, testified that he was hurt play- 
ing on the sawdust pile, when in  fact he said, the day he was hurt, 
"The last I can remember is when I mas there at Uncle Jack Watson's." 
This was before he was hurt. This testimony was stricken out by the 
court below and the jury instructed not to consider it. Defendant, in 
its brief, says: "Later, William H. Graham, father of the plaintiff, 
was questioned by plaintiff's counsel, and testified that 'I asked him 
(plaintiff), and he said he was just playing on the sawdust pile, but 
how it happened he didn't know.' " 

Defendant contends that this evidence was very material to plaintiff 
and prejudicial to defendant. I t  sustains plaintiff's theory of the injury 
and contradicted the defendant's. 

On this group of exceptions the full testimony neces3ary to be con- 
sidered of the fathe; is as follows: 

"Q. Had Claude returned home on Sundays at other times and told 
you that he and the boys had been playing on this sawdust pile? 
Answer : 'Yes, sir.' 

"Q. What did he tell you? Answer: 'He told me they had been 
playing down there in the sawdust pile.' 

"Q. Xow, Graham, have you tried to find out from Claude as to how 
this matter happened ? Answer : 'Yes, sir.' 

"Q. What did he tell you? Answer : 'He said he couldn't remember. 
I asked him, and he said he was just playing on the sawdust pile, but 
how it happened he didn't know.' 
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"Q. Did he say anything else about going t h e r e a n y t h i n g  in  connec- 
tion with it ? Answer: 'No, sir;  he said he didn't remember going 
there. I t  seemed that that day he can't remember nothing. But he 
remembered going there at  different times before, but i t  seemed like 
from the shock he couldn't remember.' " 

From the entire testimony we cannot hold it prejudicial. The fact 
that at  other times on Sundays plaintiff and the boys played on the 
sawdust pile was some evidence going to fix defendant with notice that 
the pile was a pl'ay-place. The father, although saying that plaintiff 
said "he was just playing on the sawdust pile," follows this with the 
positive statement, "No, sir;  he said he didn't remember going there," 
etc. 

The next group of exceptions and assignments of error of defendant : 
Dr. G. 'T. Brown, introduced by plaintiff, was admitted by the defend- 
ant to be a medical expert. This witness was permitted, over defend- 
ant's objection, to testify as follows: 

"Q. From the examination made by you of the boy, Claude Graham, 
and the cbndition you found him in, have you an opinion satisfactory 
to yourself as to whether or not he caught hold of a live wire with either 
one or both of his hands? Answer: 'I have an opinion; I don't think 
he grabbed the wire; I think that hand just barely touched the wire-- 
his right hand." 

Dr. Brown attended the boy, examined and treated him, and gave in 
detail his injuries. H e  gave it as his opinion that the condition came 
from burns; saw a print of wire across his neck-and that he was 
burned by a live wire. 

The court asked Dr. Brown if he had any opportunity for observation 
of matters of this kind-burns by electricity. H e  answered, "Very 
l i t t l e n o t  very much." H e  was asked by the court if he had oppor- 
tunity to observe conditions before; he answered, "I have seen a few 
cases." The court then asked witness, "And you have an opinion satis- 
factory to yourself sufficient to answer the last question?" Answer: 
"Yes, sir." 

Then the question and answer, which defendant particularly objected 
to, above set forth, was asked and answered. We can see no error under 
the facts and circumstances of this case to the questions and answers. 

",4 large class of cases embracing statements as to the probability or 
the possibility of an event, the capacity or tendency of an act or a 
machine, the cause or the effect of a fact (italics ours), may fairly be 
grouped together, because the reason why the opinion rule is urged 
against them is in  general that the thing to which the witness testifies 
is not anything which he has observed, but is a quantity which lies in 
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estimate only and is the result of a balancing of concr1:te data. This is 
no sufficient reason for excluding such statements, beca~lse it must almost 
always be impossible for a witnass to reproduce in words absolutely all 
the detailed data which enter into his estimate, and there can be no 
danger i n  receiving such an estimate from a conlpetent witness." 
4 Wigmore on Evidence (2 ed.), sec. 1976. 

I n  8. v. Clark, 34 N. C., p. 151, it was held competert for a physician 
to give his opinion how a wound had been made. "Whether the skin of 
the throat under the chin of the deceased was cut by a sharp instrument 
or torn." The physician had not seen the body, but heard the evidence 
on the trial. 

I n  S. v. Wilcox, 132 N. C., 1120, it was held competent for a physi- 
cian to state the cause of a wound. 8. v. Morgan, 95 N. C., p. 641. I n  
the above cases the witnesses were experts. 

I n  8. v. Skeen, 182 N. C., 844, it was held competeni for a nonexpert 
witness to testify as to his opinion, "His clothes were damp-shoes 
muddy-looked like; didn't look like they had been unlaced for several 
days." 

The real controversy in the case is on the motion of defendant as of 
nonsuit at  the close of all the evidence. I t  is well settled in this juris- 
diction that on this motion the evidence must be considered in  the light 
most favorable to plaintiff. 

There was evidence sufficient to be submitted to the jury that the 
defendant knew, or by the exercise of reasonable care ought to have 
known, that children in  the community were accustomed to use the saw- 
dust pile as a place to play, and there were numerous, fanlilies in the 
community. I t  is admitted on all the evidence that defendant had a 
uniform height-19 feet from the ground-to string on the poles the 
wires carrying 11,000 voltage of electric current, and had fixed this as 
a safe height to carry so dangerous and deadly voltrtge. Defendant 
could have constructed its line easily with a small cocit some distance 
from the sawdust pile, but, according to plaintiff's evidence, it mas con- 
structed within 2 or 3 feet above the top of the p i l e i n  easy access to 
children playing on the pile. I t  was not disputed that these wires, so 
near the sawdust pile, were not insulated, but "naked and live wires," 
carrying 11,000 voltage. As to how the injury occurred, the jury 
accepted the plaintiff's theory. 

The learned and accurate judge in the court below who tried this 
case charged the jury: "Now, gentlemen, one who maintains dangerous 
instrumentalities or appliances as could or mould likely attract children 
in play, or permits dangerous conditions to exist, with a knowledge that 
children are in the habit of resorting there for amusement, or by the 
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exercise of reasonable care and prudence ought to know that children 
are so in the habit of going there to play, is liable to a child who is 
injured-that is, as to a child of tender years who from infirmity is 
incapable of exercising a proper care or degree of care for its own pro- 
tection. The degree of care must be commensurate with the dangerous 
nature of the article, and greater or less as would be reasonably expected 
of young children. h boy of the age of 14 years is presumed to have 
sufficient capacity to be able to sense danger and to have power to avoid 
it, and this presumption will stand unless rebutted by proof of such 
lack of intelligence as is usual of a boy of similar age. The lam imposes 
upon minors the duty of giring such attention to their surroundings and 
a& to avoid dangers as may reasonably be expected of persons of their 
age and capacity. Children, as well as adults, must use such discretion 
as persons of their age and discretion ordinarily have, and one who is 
apparently capable of sensing peril or danger cannot be permitted with 
impunity to indulge in conduct which he knows or ought to know to be 
reckless." The court below gave a full and accurate charge on the 
issues submitted, applied the law to the facts, and gave fairly the con- 
tentions of the parties. No  exception was taken to the charge. 

I s  defendant liable to plaintiff on the facts and circumstances of this 
case? We think it is, and that the nonsuit was properly refused. The 
weight of authorities in this and other States sustain this view. 

I11 Haynes v. Gas Co., 114 K. C., p. 203, Burwell, J., i t  was held that 
John W. Haynes, about 10 years of age, who was "a very healthy, intel- 
ligent, moral and industrious boy, well educated for his age," who was 
killed by taking hold of a "live wire," on or near the sidewalk over 
which he was passing in the city of Raleigh-the principle of res ipsa 
loyuitur applied. "A complete prima facie case of negligence was made 
out." . . . and "we are clearly of the opinion that there was no 
evideLce of contributory negligence." 

I n  Harrington v. Wadesboro, 153 N. C., p. 437, Hoke, J. (defendant 
was held liable), the facts were: "That on 4 July, 1908, the Bratton 
Amusement Company was conducting a moving-picture show under a 
tent erected on an open and vacant lot in the town, being an  exposed 
and public place, and the defendant, under a contract with the company, 
had installed the wires and was supplying the electricity for carrying 
on the enterprise. That the wire conducting the electricity to the tent 
passed over a path in which numbers of persons were accustomed to 
move, and had been negligently placed or allowed to sag so that persons 
going along the path could easily reach it, some of the witnesses saying 
it was so low that one mould have to bend his body to pass under it, and 
just at this point the wire was uninsurated for a space of a foot or more. 
That the intestate, an inexperienced boy of 17 years of age, living with 
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his mother and doing work on the farm, in passing along the path, 
caught hold of the wire and received a shock that killed him." 

I n  Ferrell v. Cotton Mills, 157 N. C., p. 528, Walker, J. (defend- 
allt was held liable), in the opinion, citing numerous authorities, 
held in general: "The defendant permitted a guy-wire of its electric 
pole to become loose from its fastening in the grbund and to hang down 
its pole i t  an  exposed and uninclosed place within a few inches from 
a naked and uninsulated wire charged with a deadly or high voltage of 
electricity. This hanging guy-wire was attractive to the boys, who 
would swing on it from the pole and back again, and who would con- 
gregate there for the purpose. About eight months after the guy-wire 
became loose, the plaintiff's intestate, his 6-year-old soc, while swinging, 
as indicated, was instantly killed by electricity passing suddenly through 
the guy-wire from contact with a highly charged wire carrying the cur- 
rent: Held, the defendant knew or should have known of the dangerous 
condition existing, and that children would be attracted to and were 
accustomed to play with the loose guy-wire, and the technical defense 
that the plaintiff's intestate was a trespasser would be unarailing." 

I n  Benton v. Public Service Corp., 165 N.  C., p. 355, Brozcn, J. (the 
defendant was held liable), the facts were: "The evidence tends to 
prove that the plaintiff's son, 12 years old, and not well grown for his 
age, was killed, b n  22 June, 1909,-by coming in contact with an uninsu- 
lated high-power wire of the defendant, carrying some 2,300 volts of 
electricity. The boy was attending a Sunday-school party on Eugene 
Street, one of the main thoroughfares of the city of Greensboro, with 
some other boys, and when they got through with the entertainment in 
the house, went out on the street and were standing around on the side- 
walk, under and near to the tree in which the intestate of the plaintiff 
mas killed. Two other boys besides the intestate of the plaintiff ciimbed 
up the tree, and three or four more were standing around the tree on 
the sidewalk. The intestate of the plaintiff came in contact with the 
wires in the tree, one of them burning his hand and the other his left 
lea as if a hot iron had been run across the flesh. T:he other bow in 

L 

the tree were not injured. The wires were exposed ll/L' to 2 feet in the 
trees and were about 20 feet above the ground. The insulation was 
rubbed off by the limbs coming in contact with the wires and rubbing 
against them. The tree was between 30 and 40 feet i n  height; and the 
limbs came within 7 feet of the ground, making it an easy tree to 
climb. The el-idence also tended to move that Eue.ene Street is a 

L 

thickly settled and populous street, and that the defendant's wires along 
this street were in  very bad condition as to insulation, especially where 
they passed through the trees, and that at  night especirtlly the wires in 
this and other trees near by could be seen 'sparking.' " The defendant's 
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attention was called to the condition of its wires before the injury, and 
they were not repaired. See, also, Ragan 7 % .  Tmrt ion  C'o., 170 S. C., p. 
92. 

I n  Love 2'. 17a. Polcer Co., 86 W .  Va., p. 393 : it is held : "A company 
maintaining a n  electric line, over which a current of high and dangerous 
~ o l t a g e  passes, i n  a place to which it knows or should anticipate others 
laxfully may resort for ally reason, such as business, pleasure, or curi- 
osity, and in  such manner as exposes them to danger of contact with i t  
by accident or inadvertence, is bound to take precaution for their safety 
by insulation of the wire or other adequate means. A declaration alleg- 
ing that  defendant, for a period of two years or more, permitted its 
uninsulated high-power transmissiori cables, carrying a current of dan- 
gerous voltage, to  remain within 4 feet of the top of a pile of slate, 
slag or other refuse from a near-by coal mine, lawfully placed there 
subsequent to  the erection of the cables by the owner or lessee of the 
tract over which they passed, when defendant knew or should have 
kno~vn that  children of miners living in that  neighborhood had long 
been accusto~ned to play on the pile, but made no effort to safeguard 
and protect them by the insulation, elevation or renloral of its lines to 
another portion of the tract, as  a result of which failure plaintiff'i: 
intestate, a child of tender years, n.as killed, states a cause of action." 

I n  [I'alkington 21. TVashingfon Water  Power Co., 96 Wash. Rep., 386 
(the defendant was held liable), i t  was held: "The negligence of a 
power company in maintaining h igh-~ol tage  wires on the roof of a ware- 
house, and the contributory negligence of a boy 10 years of age ~ h o  
came in contact with the wires after being warned to keep away from 
them, are questions for the jury, where i t  appears that  the power line 
was n~aintained 1: inches above the comb of the roof; that  the roof was 
easily accessible to boys by means of a low lean-to with a practically 
flat roof; that  boys were in the habit of playing on the roof, and tha t  
the boy thought the ~vi res  were ordinary telephone wires, and there was 
testimony that  he was not warned until the w r y  instant of the accident." 

111 Xeyer  v. ,lIendminee & ,lIarinette L. & T. C'o., 151 MTis., p. 270 
(defendant was held liable), i t  was held:  "Ll boy, about 15  years old, 
nhi le  upon the top of a lumber pile, took hold of defendant's electric- 
lighting wires and was killed. The  lumber pile had for a year stood 
adjacent to a much-traveled p r i ~ a t e  road through a lumber yard, was 
about 24 feet high and was easy of access bg children, steps to the top 
of the pile being formed by projecting boards. Fo r  marly years lumber 
had been piled to  about the same height a t  that  place, and some fifty 
children living near by were accustomed to play upon the piles. The  
wires, which ve re  strung upon poles along the side of the road, passed 
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over the pile in  question 2 1  inches above its top. There was evidence 
that they were very slack, sagging much more than is, customary; that 
where they passed over the pile the insulation was worn or rotten off; 
that defendant had been notified and warned of the condition of the 
mires and poles about eight months before the accident, and it knew or 
ought to have known that children were likely to be upon the lumber 
pile : Held, that the jury were warranted in finding that defendant was 
negligent in the use of its wires so placed and strung, and that it ought 
reasonably to have anticipated that some child would be injured thereby, 
and, there having been no contributory negligence on the part of the 
deceased or his parents, a recovery was properly had against the defend- 
ant, although the boy was a bare licensee or invitee upon the lumber 
pile." 

I n  Temple G .  Electric Light and Power Co. (Miss.), 11 L. R. A. 
(X. S.),  449, the Court said: "It is perfectly idle for the appellee to 
insist that it was not bound to have reasonably expected the small boys 
of the neighborhood to climb that sort of tree. The fact that such boy 
would, in all probability, climb that particular tree, Eeing the kind of 
tree it was, was a fact which, according to every sound principle of law 
and common sense, this corporation must have anticipated. The argu- 
ment that it did not almost suggests the query whether the individuals 
composing this corporation, its employees and agents, had forgotten that 
they mere once small boys themselves. The immemoriitl habit of small 
boys to climb little oak trees filled with abundant branches reaching 
almost to the ground is a habit which corporations stretching their 
wires over such trees must take notice of." 

The editors of the L. R.  A., in  citing the Temple czse, supra, after 
reviewing a number of decisions, say: "As to the duty to guard against 
danger to children in placing electric wires, no rule can be enunciated 
that would be accepted by all courts. As in the 'turrtable' cases and 
those inrolving other 'attractive nuisances,' the authori~ies are in  irrec- 
oncilable conflict. I t  would seem, however, that reason and humanity, 
alike, support the rule laid down in the above casg, that those dealing 
with such an extremely dangerous agency as electricity should, in string- 
ing their mires in places where it is reasonably probatlle that children 
will go, be charged 'with the very highest degree of skill and care' to 
protect the children from injury while in the vicinity of such places, 
even though they may be trespassers." 

I n  Parker c. R. R., 169 N. C., p. 63, defendani; was held not 
liable. The wires Tvere located under the bridge, and the boys knew 
what they were. The injured boy, being dared by some of the other 
boys, reached 22 inches under the bridge and touched the tvire rather 
than take a dare. 
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I n  XcAlTis ter  L.. Pryor ,  187 N.  C., p. 832, we have recently said, under 
another aspect, in general: "There is nothing by which the user of an 
electrical appliance can detect the presence of an  unusual high voltage 
or  deadliness of current before touching the wire or coming in  contact 
with it,  and the greatest degree of care is required of those furnishing 
this deadly instrumentality to guard against the  danger of its ordinary 
use as the circumstances may require. Where the furnisher of elec- 
tricity for a building was, under its contract with the owner, required 
to furnish a low voltage of electricity for lighting and various domestic 
uses, and there is evidence tending to show that  in attempting to iron 
clothes within the building with an  electric iron the plaintiff touched 
the ironer and received a severe shock of electricity, to her injury, 
which should not and would not ordinarily have occurred by such use 
had the defendant supplied the current it had contracted to do, the doc- 
trine of res  ipsa l o y u i f u r  applies, and the issue of actionable negligence 
should be submitted to the jury, denying defendant's rnotion as of non- 
suit thereon." 

The great weight of authorities sustain the contention of plaintiff ill 
this case. The development of electric power is of vast importance to 
the commercial, domestic and civic !ife of our people, and should be 
encouraged. Electricity is a n  invisible and subtle power. I n  the manu- 
facture and distribution i t  requires trained and skilled artisans. People, 
uilless educated in the use of it, know little about i ts  deadly qualities. 
I t  can only be discovered by the touch, and that  brings bodily affliction 
and death if there is a high voltage in  the wires. Those who are engaged 
in the business are  held by the courts to the highest degree of care in  its 
manufacture and distribution. 

The protection to be given the uninformed public, especially children, 
is not burdensome or expensive. Naked wires can be easily clothed- 
insulated. I n  the instant case the defendant's wires, running within 
2 or 3 feet of the top of the sawdust pile, were naked "live wires," 
carrying a high roltage-a deadly current of electricity. I t  was in a 
community of numerous families, near a road and a place frequented 
by the negro boys of the community, where they played, as was their 
custom. This x a s  known, or by the exercise of reasonable care ought 
to have been knovn, to defendant. r; 

We think there x a s  sufficient evidence to go to the jury, and the 
motion as of nonsuit was properly refused. On the entire record, we 
can discover 

S o  error. 



I N  THE S U P R E N E  COURT. 

(Filed 8 April, 1925.) 

1. Compromise and Settlement - Acceptance of Check in Full - Con- 
trmteParo1 Eviden-Statute of Frauds. 

Upon the controversy as to whether the plaintiff and defendant were 
partners in the sale of certain real estate, entitling the plaintiff to his 
share of the profits therein, depending upon the question of his having 
paid his part of the purchase price of the property, in the absence of 
evidence of fraud, a check drawn to the order of the defendant, endorsed 
to be in full settlement of the disputed difference, and accepted by him as 
such, concludes the defendant so accepting the check upon the issue (C. S., 
895), and also excludes par01 evidence as contradictory of the writing 
under the statute of frauds. 

Upon the record in this appeal: Held, there was not evidence of fraud 
in the acceptance of the check as in full of the difference between the 
parties of the amount in dispute; and held further, upon the new trial 
an issue should be submitted to the jury under the al1eg:ation thereof in 
the complaint, should the evidence be sufficient. 

3. Issues--Appeal and Error. 
Error on appeal will not be held for the submission of issues to the 

jury when the party appealing has suffered no disadvantr~ge and has been 
afforded opportunity of fully presenting his case thereunder. 

APPEAL by defendant f rom judgment entered by Cranmer, J. ,  upon 
the verdict of a jury, a t  September Term, 1924, of , ~ L A N A N C E .  

The  plaintiff complained for the sum of $1,376.50, me-half of the 
profits received by the defendant in the sale of the Clapp store lot, i n  
Burlington, pursuant to an  agreement with the defendant to purchase 
and dispose of said property, as partnership property, each sharing 
equally in  the profits. 

The  defendant denied the partnership, claiming thai, there was an  
offer, on his part, to admit the plaintiff into a partnership agreement, 
as to this property, upon the performance of certain prerequisites by 
way of payments by plaintiff, which Rere never performed; and the 
defendant further pleaded that  a full  and complete and final settlement 
with the plaintiff for  all moneys paid, and for all things due him, was 
had on 14  April,  1923. 

T h e  jury returned the following verdict: 
"1. I n  what amount, if anything, is the defendant indebted to the 

plaintiff? Answer : (Yes, $500.' " 
Two checks were g i ~ e n  by defendant to plaintiff during these trans- 

actions, as follows : 
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(1) "BURLINGTON, N. C., 
4-12-1923. NO. 11953. 

dlamance Bank & Trust Co., 66-135. 

"Pay to the order of T.  B. DeLoache $500.00. 
Five Hundred Dollars insured . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Dollars. 
For . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

A. V. RAY BOOKE, Sec. & Treas. 
C. W." 

This check contained on the back thereof the follo~ving : 

"Delivered to W. F. DeLoache in payment for money spent upon the 
Clapp building, Burlington, X. C. 

T. B. DELOACHE, 
W. F. DELOACHE." 

( 2 )  "BCRLIKQTON, X. C., 
4-14-23. NO. 

Alamance Bank 85 Trust Co., 66-135. 

"Pax to the order of W. F. DeLoache $68.71. 
Sixty-eight & 71-100 Dollars. 
For 

T.  B. DELOACHE." 

This check contained on the back thereof the following: 

"Receired of T .  B. DeLoache a complete and full settlement for sale 
of Clapp store and all accounts up to 4-14 day, 1923. 

DELOACHES. 
w. F. DELOACHE." 

The record shows no challenge against the ~ a l i d i t y  of the entry on 
the back of the first check, but the plaintiff alleges that the entry on 
the back of check KO. 2 resulted from the defendant's intent to cheat 
and defraud the plaintiff, and that he falsely and fraudulently endorsed 
the same on the back of said check. 

The plaintiff says that check No. 1 was received by him from the 
sale of the Clapp store, which he agreed to, and that he endorsed that 
check. H e  further said that he had paid only $450.00 on the purchase 
price of the Clapp store, and the $500 was for the purpose of repaying 
this, with interest. H e  further says that the entry of a complete and 
full settlement was on check 270. 2, when he signed it. 

I t  appears from the eridence of both the plaintiff and the defendant, 
that the amount, to x~it ,  $68.71, represented by check No. 2, wis arrired 
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at after the plaintiff and the defendant had figured for some time with 
a big bunch of papers, and that this is the amount thitt the defendant 
stated was the correct result of the "casting up" of the accounts between 
them. I t  appears that the papers from which they reckoned were 
destroyed soon thereafter, with the knowledge of bo:h parties. The 
plaintiff further stated that the defendant told him at the time of the 
delivery of check No. 2 that, "this check will make u3 square for the 
repairs alone," and that the plaintiff replied, "Look here, this check 
corers everything. Looks to me like you are trying to claim this check 
in settlement of the store trading and ererything. That does not look 
like business to me." 

The entry on the back of the check KO. 2, was read by plaintiff and 
the evidence for plaintiff shows further discussion of its scope and 
effect. The plaintiff claimed that he relied upon the defendant's state- 
ment that it only related to the repairs on the Clapp store, in accepting 
the check. I t  further appears that plaintiff cashed this check on or 
before 1 7  April, 1923. 

There was much testimony tending to show the respectire contentions 
of the parties, as to the other phases of the transactions involved. 

Carroll d Carroll for plknti f f .  
Coulter d Cooper for defendant. 

VARSER, J. There are many exceptions appearing in rhe record aimed 
at the reception and rejection of evidence during the triril, which become 
immaterial in light of the views of this Court upon the plea of settle- 
ment in defendant's answer, and, inasmuch as they may not occur in 
another trial of this cause, they are not now decided. 

The defendant's chief contention is that the trial court did not give 
him the full benefit of the effect 'of the settlement evidenced in the 
entry on check KO. 2, as above set out, and that the court was in error 
in submitting to the jury, as a question of fact, the issue of debt to be 
determined by them from the evidence, as to whether the defendant is 
indebted to the plaintiff, directing them that, if they "find by the 
greater weight of the evidence that he is indebted to him," to answer 
the issue in such sum as they may so find. 

The defendant also excepted to the refusal of the trial court to sus- 
tain his motion for judgment as of nonsuit. We will consider the 
motion for nonsuit only as it applies to the question of fraud. 

This Court is of opinion that the trial court erred in its charge to 
the jury on the issue of debt, in  so far  as the same is affected by the 
defendant's plea of full and complete settlement of account and satisfac- 
tion, set o u t  on check No. 2. 
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I t  appears clearly from the plaintiff's own evidence that  he was fully 
apprised of all the facts with reference to the accounts representing the 
moneys paid out, by him and by the defendant, in the renovation and 
repairs of the Clapp store building (after he  had paid his $450 on the 
initial payment on the purchase price), up until the sale of the Clapp 
store to one, Brown. This sale was made with his knowledge and consent. 
The $500 check received by the defendant as a cash payment from 
Brown, was delivered to plaintiff. This check is set out abore as check 
Xo. 1. After that  Fas  done, the parties came together and were in  
conference for some time, "figuring up" their respective contentions, 
and from this, the sum of $68.71 was arrived at  and paid to plaintiff 
by check No. 2, with the statement endorsea thereon that  it was a 
"complete and full settlement for sale of Clapp 'store and, all amounts 
up to 4-14 day, 1923." 

I t  is admitted that these latter figures mean 14 April, 1923. 
I t  appears that this check S o .  2, is dated 14 April, 1923, and that 

it ><-as paid on 1 7  April, 1923, and that plaintiff endorsed the same 
and received the proceeds thereof. 

Eliminating, a t  present, the question of fraud, a-e are of the opinion 
that this case comes within the doctrine announced in Iierr V. Sanders, 
122 K. C., 635. I n  that case there was a controversy as to amount due 
for certain services, and in a letter of discharge, the defendant sent 
to the plaintiff, a check for $75.00 with the notation thereon, "in full 
for serrices." The plaintiff endorsed thereon : "this check accepted for 
one month's services, beginning 4 September and ending 4 October, 
1923." He then collected the check and used the money. Plaintiff con- 
tended that  he had refused this proposition a few days before that and 
that he, t h e r e b ~ ,  did not intend to accept this check in  full settlement. 
The Court says: "The plaintiff must have known what was meant by 
the words written on the face of the check, 'in full for serrices,' enclosed 
in the letter discharging him from the serrice of the defendants. I t  
is certain he  was not-inadvertent to this language 'in full for services,' 
as he would not have endorsed on it 'accepted for one month's service,' 
and the jury have found against him. The plaintiff had no right 
to change this check or to accept it for any other purpose than that 
stated in  the letter and check." Long v. Xiller, 93 N. C., 233; Przcden 
e. R. R., 121 X. C., 509. The Court then makes this further statc- 
ment :  "This doctrine i s  based on the idea of contract. 'It takes 
two to make a contract.' The  offer of the defendants and the acceptance 
by the plaintiff was a contract-a meeting of minds. I f  plaintiff wele 
allowed to accept i t  for a different purpose than that  stated by defend- 
ants, it mould be to allow him to make a contract with defendants with- 
out their kno~i~ledge or consent." 
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I n  the instant case, the statement on the check is clear and complete 
and was clearly understood by the plaintiff. S o n .  c o w t a t ,  that  he  was 
unwilling to accept it in full settlement when he crished the check, 
because he questioned and disputed that it was a complete settlement 
when the check was first given him. 

I n  X o o r e  v. Accident Assurance Corporation, 173 N .  C., on page 
538, W a l k e r ,  J., says: '(This Court has held in  numerous cases that  
when on the face of the check is stated the purpose for which i t  is given, 
or the condition of the payment which i t  represents, the party to whom 
i t  is given or sent cannot accept and use it and afterwards repudiate 
the condition." Citing, K e r r  v. Sanders, supra; A r m d r o n g  a. Lonon,  
149 S. C., 434; Aydlet t  v. Brown,  153 N .  C., 336. I n  tke latter case, the 
Courte.aps : "He will not be permitted to collect the check and repudiate 
the condition'." 

Of course, check KO.  2 was, until accepted by the plaintiff, a mere 
offer or proposition from the defendant; i t  was competent for such offer 
to be waived or withdrawn, but, when the plaintiff aczepted the check 
with the statement written thereon that it mas in  full settlement and 
then cashed the check, he  is bound thereby. Ore Co,  v. Powers, 130 
S. C., 152; Pet i t  v. Woodlief ,  11.5 N .  C., 120; Cline 'v. Rudisi l l ,  126 
S. C., 5 2 5 ;  It ' i t fh.oxsky u. Baruch,  127 S. C., 315; Armstrong v. Lonon,  
aupra; Drewry  v. Davis, 151 N .  C., 295. 

111 S u p p l y  Co. v. W a t t ,  181 N .  C., 432, the Court says 111 reference 
to a check sent in settlement of a disputed account: "There was no 
ambiguity or grounds for misunderstanding defendant's tender and offer 
of settlement. Obviously, he wanted to adjust all of their differences at 
one and the same time. The plaintiff had its choict; and we thiuk 
i t  is precluded by i ts  acceptance and election, knowingly made. The 
check should have been returned if the conditions of its acceptance were 
not satisfactory, or, at  least the defendant should have been given an 
opportunity to say whether he would waive the cond~tions and allow 
the check to be credited on account." 

I n  the instant case there is no evidence that the defendant waived the 
entry of full settlement on the back of this check. 

I n  Long v. Rockingham, 187 N .  C., 210, i7larkson, J., says: "He could 
not accept the money derived from the sale and at  the same time 
reserve the right to repudiate the sale." 

Business transactions cannot be safely conducted upon secret reserva- 
tions of mind that  are totally inconsistent with the open acts. I t  was 
open to the plaintiff to refuse to accept check No. 2 if he was unwilling 
to affirm its  provisions in every respect. When he acce,oted its proceeds 
he made effective and binding its every stipulation. Ore Co. a. Po~cers ,  
130 N. C., 152; Aydlet t  v. Brown,  153 S. C., 334. 
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For  some time it was held that  there was no consideration to support 
an  agreement to accept less than  was found, updn a later investigation, 
to be due, and, therefore, such agreements were invalid. At  common law, 
as ill force in 1776, this was undou.btedly true. We find this most 
learnedly discussed by Hill, C. J., in  Dreyfus iC. Co. v. Roberts,  75 Ark., 
354; 87 S .  TT., 641. 

-llthough this doctrine was announced by such high authority as 
Lord Coke, in 1602, and came to us as a part  of the English Common 
Law v hen the Colonies formed themselves into an  independent govern- 
ment, Xor th  Carolina set the question of "no consideration" at rest in 
1h75. ~vhen  it enacted chapter 178, Laws 1874-3, nov- C. S., 895, and 
& I C H  that enactment the modern doctrine, upholding tllrse settlements, 
has prevailed in this State. 

Settlements help the progress of society, and tend towards the preserra- 
tion of peace. I t  is for the interest of the State that, not only shall 
there be an  end to litigation, but that  settlements that  prevent litigation, 
nlwn fairly and honestly arrived at ,  shall be upheld. 1Vitth.owsh-y v. 
Baruch, supra, says that  this statute, now C. S., 893, supports and 
makes valid such settlements, changing the old rule as upheld in X c -  
K1'~nzic 2.. C'ulbreth, 66 K. C., 534, and in B r y a n  v. Foy, 6 9  S. C., 46. 

The plaintiff, i n  Cline v. Rudisill, 1.26 N. C., 524, took nloney ten- 
dered, and paid into court, stating in ~vr i t ing  that  he  was "claiming 
still the balance due." This was fatal  to his claim of the balance due 
and his action failed. 

That  this is, upon the instant record, eliminating the question of 
fraud,  a question of law, is clear. As stated in Xercer  v. Lumber  Co., 
173 S. C., 49, the test is that  i t  shall appear that, '(this intent is so 
clear that there could be no disagreement about it." 

However, it  appears that  this e~ idence  on behalf of the plaintiff 
as to his vicw of the meaning and effect of the entry of settlement 011 

check S o .  2, is incompetent for another reason. I t  would be, to 
receive it, a clear contradiction of a contemporaneous written instru- 
ment, the benefits of which he  had elected to take, with a full knowledge 
of its contents. T h e  plaintiff not only could read, but he  did read 
this entry of settlement and knew its scope, for  he said to dcfendant: 
"Look hcre, this check covers everything. I t  looks to me like you are 
trying to claim this check in settlement of the store trading and every- 
thing. That  does not look like business to me." 

Evidence of proinises made a t  the time of the execution of the u-ritten 
contract, inconsistent with such contract, is incompetent. Sluy ton  7%.  

CYo?nrs., 186 1;. C., 693. 
I t  is safe to hold to the rule announced in Sl 'a lk~r  1 % .  T'entcrs, 149 

S. C., 388 ,  that, "the written word abides." 
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I n  R a y  v. Blackwell,  94 S. C., 10, S m i t h ,  C. J. ,  says: "It is a rule 
too firmly established'in the  law of evidence to need a reference to 
authority in i t s  support, that  par01 e~~ idence  will not be heard to  
contradict, add to, take from or in  any way vary the terms of a 
contract put  in writing, and all contemporary declarations and under- 
standings are  incompetent for such purpose." 

That  the plaintiff could and did read the entry evidencing a settle- 
ment in full is admitted. I f  he had not done so he  would have bee11 
guilty of negligence. G r i f i n  v. L u m b e r  Co., 140 S. C., 514; Dellinger r .  
Gillespie, 118 IS. C., 737; School Commit tee v. Kesler, 67 N. C., 443. 

The plaintiff read and knew the contents of the lmtry signed by 
him, and, therefore, being fully aware of its contents and meaning, 
he is concluded thereby, in the absence of fraud. H e  pleads no other 
basis for relief than fraud. 

This elementary rule has been declared in a pha1an:t of decisions in 
this State, too strong to upset now. 

The foregoing is  upon the view of the case that no fraud is show11 
by the evidence. I f ,  however, fraud shall appear at  the nest trial, it  
will be open to the plaintiff to relieve himself of the effect of this 
e n t r ~  on check No. 2. 

The evidence now appearing in  the record, does not, in our opinion, 
show fraud. Beaman v. W a r d ,  132 N .  C., 68; Prin t ing  Co. r .  X c A d e n ,  
131 IT. C., 178; I r v i n  v.  Jenkins, 186 X. C., 752. 

Inasmuch as plaintiff has pleaded fraud, in this zase, he will be 
allowed to proceed as he may be advised. 

We  suggest that  appropriate issues be submitted, if the evidence at  
the next trial mill warrant, upon the question of frauc,  the settlement, 
and the debt, separately, so that each question may stand on its merits, 
unmixed with the others. 

The general rule appears to be to dispose of the plea in bar, whether 
an  issue of law or fact, before proceeding further. -11-Auley L * .  Sloai l ,  
173 N. C., 80; Comrs. v.  W'hite, 123 N .  C., 534. 

The plea of settlement in the instant case is clearly a plea in bar. 
Jones v.  Beaman,  117 K. C.,  239;  X c d u l e y  2%. Sloan,  s,Lpra. 

As to whether such a plea as this shall be passed on by the jury, 
along with the other issues, is largely a matter of discretion with the 
trial court, and where no disadvantage results to either party, this 
Court does not interfere. The  same rule applies to the number and 
form of the issues. 

"The true test is, did the issues afford the partie:) opportunity to 
introduce all pertinent evidence and apply i t  fairly ?" T u f t l e  r .  T u t t l e ,  
146 hT. C., 484. When the issues meet this test, they  ar t )  sl~,ficient.  

I t  is ordered that there be a 
New trial. 
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STATE v. T.  C. BRADSHER, R. M. SPEKCER, R. IT. WIIXERSOK, 
AND W. J. PETTIGREW. 

(Filed S April, 1925.) 

1. Appeal a n d  Error-Criminal Law-Bail-Statutes. 
Vpon conviction of a misdemeanor, the appellant may now be released, 

af  a matter of right, upon his giving a bail bond approved by the court 
a s  to its sufficiency. C. S., 4653. 

In this State the difference between a recognizance and a bail bond, on 
appeal in a criminal action, is not recognized, and the obligation under 
each is held to be identical; and where the bail bond is given, with sure- 
ties, in accordance with the order of the court, approved as required 
therein, and filed with the court, i t  becomes in legal effect a recognizance. 

3. SanieFornn-.lpproval. 
A bail bond for a criminal offense is not required to be in any particu- 

lar form, and an order of court in respect thereto may designate the 
approval of the clerk as  a prerequisite, or that of some other officer 
thereof. 

4. Same--Signing of Sureties Upon Condition-Parties-Sotice-Courts. 
The failure of the principal to sign a bail bond is an irregularity that 

tlors not necessarily release the sureties thereon; and held sufficient if 
the sureties signed the bond in the presence of the principal, who delivered 
it  to the clerk of the court; and it  was approved by the clerk in accord- 
ance u i t h  the order of the court, and filed by him as a court rec~)rtl 

5. Same--Record. 
Where the court has ordered that one convicted of a criminal offense 

be released on bail, pending an appeal, requiring the bond to be justified 
by the surcties and appro~ed  by the clerk, in or out of term. etc.. any con- 
ditions between the parties upon which the sureties may have signed will 
not be binding upon the State unless approred by the court, and the fact 
that the sheriff was a n a r e  of and approved these conditions is not avail- 
able to the sureties seeking to avoid liability, and is not alone sufficient. 

Whether the facts found by the trial judge and contained in the record 
would entitle the apl~ellants to consideration in the Superior Court under 
the provisions of C. S.. 4555, is not presented on this appeal. Semble, one 
of the sureties (appellants) who signed the bail bond conditionally, n h o  
\ \as  not present nhen the bond Tvas delivered to the clerk, and had-no 
notice of the discharge of the prisoner until the nest  day, 17 ould not be 
considered to have waived his rights. 

APPEAL by defendants, R. I f .  Spencer, R. W. Wilkerson, and  w. J. 
Pett igrew,  f r o m  judgment rendered by Culvert, J., a t  J a n u a r y  Term,  
1925, of PERSON. 

At S u g u s t  Term,  1924, of said court,  upon t h e  t r i a l  of defendant  
T. C. Bradsher  on a n  indictment charging h i m  with violation of the 
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statute relative to intoxicating liquors, there was a verdict of guilty. 
From the judgment upon this verdict defendant appealed to the Supreme 
Court. See 188 K. C., 447. Pending said appeal, defendant was 
required by the court to give bond, with two sureties, i n  the sum of 
$2,500, for his  appearance a t  the next term of the court. The  court 
ordered'that a t  least two sureties on said bond should justify, and that  
the bond should be approved by the clerk of the court. 

Defendant was taken into custody by the  sheriff of Person County. 
On the same day he filed with the clerk of the court a bond, i n  words 
and figures as follows : 

"State v. T. C. Bradsher. We, T.  C. Bradsher, 13. M. Spencer, 
R. W. Wilkerson, and W. J. Pettigrew, . . . justly bound unto the 
State of Nor th  Carolina in  the sum of twenty-five hundred dollars, to 
the fai thful  payment of which we bind ourselres, our executors and 
adnlinistrators firmly by these presents. 

"Signed and sealed, this 6 August, 1924." 
This bond was upon condition that  T. C. Bradsher should make his 

personal appearance a t  October Term of Superior Court of Person 
County or a t  the first term of said court after defendant's appeal had 
been decided by the Supreme Court, and there abide the judgment of 
the court in this action. This  bond is signed as follows : 

"R. M. SPENCER, (Seal)  
R. W. WILKERSON, (Seal) 
W. J. PETTIGREW. (Seal) 
- (Seal) 
- (Seal) 

"R. N. Spencer, R. W. Wilkerson, and TY. J. Pettigrew, each being 
duly sworn, says that  he is worth the sum of twenty-five hundred dollars, 
over and abore all liabilities and exemptions allowed by law. 

R. M. SPENCER, 
R .  W. WILKERSOS, 
W. J. PETTIQREW." 

Endorsed on the bond is the following: 
"Subscribed and sworn to before me, this August, 1924, as to 

Wilkerson and Pettigrew. D. W. BRADSHER, C. S. C.') 

Upon the filing of this bond, defendant T. C. Bradsher, with the 
approval of the clerk, was released from custody. At  October Term, 
1924, T .  C. Bradsher, having failed to appear, in accordance with the 
condition of his bond, was called out, and, having failed to answer, 
judgment nisi on the bond was entered. I t  was ordered that a writ of 
sci re  facias be issued. 
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Writ of s c i r e  facias was duly issued and served upon appellants as 
sureties on said bond. At January Term, 1925, each of the appellants 
filed answer to the writ. The court, having heard the evidence, found 
the facts as hereinbefore stated, and further found: 

"5. That on the day during the August Term, 1924, on which the 
defendant T. C. Bradsher was sentenced, he was taken into custody b~ 
the sheriff of Person County; that the defendant R. M. Spencer signed 
the bond set out in  the record in the presence of said sheriff, after hav- 
ing an agreement with the defendant T C. Bradsher that he, the said 
Bradsher, would procure five other men to sign the said bond, and that 
unless such five other signatures were procured the signature of Spencer 
was to be erased; that the said Spencer then asked the sheriff if he 
could sign the bond under such conditions, to which the sheriff replied 
that he could. At the time the defendant R. W. Wilkerson also ap- 
peared and signed said bond in the presence of the sheriff, and stated 
that he Tvas doing so upon the same conditions upon which Spencer had 
signed it. That later in the same day the sheriff turned over the pris- 
oner to his deputy, M. T.  Clayton, and instructsd his deputy not to 
consider the name of R. M. Spencer on said bond unless at least four 
other good men signed it. 

"6. That 31. T. Clayton and W. R. Gentry, both deputy sheriffs, were 
requested by the defendant T.  C. Bradsher to take him and the two 
sureties, Wilkerson and Pettigrew, to see the clerk of the court to find 
out if the cierk mould approve the bond with the signatures of Spencer, 
Wilkerson, and Pettigrew, so that defendant might be released until the 
next morning, at which time the defendant would secure additional 
signatures. That the said deputy, with the defendant T. C. Bradsher 
and Wilkerson and Pettigrew, then went to the home of the clerk of the 
Superior Court. The defendant T. C. Bradsher asked the clerk of the 
court if he would approve said bond, as it mas then signed, until the 
next morning, so that he, the said Bradsher, would not have to go to 
jail that night. That the bond was then handed to the clerk, and he 
asked Wilkerson and Pettigrew if the signatures appearing thereon were 
their respective signatures, to which each replied that it was; that 
thereupon the clerk made the endorsement appearing on the bond; that 
the bond was handed back to the deputy sheriff, who asked the clerk, 
in the presence of Wilkerson and Pettigrew, if it would be all right to 
turn the defendant Bradsher loose, to which the clerk replied that it 
would be all right. 

"8. That the bond of the defendant T.  C. Bradsher was never at any 
time signed by him, but that the signatures of the three defendants, 
Spencer, Wilkerson, and Pettigrew, were all signed in the presence of 
T. C. Bradsher. 
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"9. That the deputy sheriffs, Clayton and Gentry, in the presence of 
Wilkerson and Pettigrew, released the prisoner, T.  C. Ilradsher, imme- 
diately after the foregoing conversation with the clerk, and he has not 
since made his appearance or been apprehended. 

"10. That as to the defendant R. M. Spencer the court finds that he 
never appeared before the clerk to acknowledge said bond, and that the 
defendant T.  C. Bradsher was released without his knmledge or con- 
sent, and when he discovered his release on the following day the said 
T. C. Bradsher had fled." 

Upon the foregoing facts, the court being of the opinion that the 
State was entitled to recover of the defendants the penal sum of the 
bond, it was ordered and adjudged that the State of Korth Carolina 
have and recover of the defendants the sum of $2,500. Defendants, 
having excepted to foregoing judgment, appealed therefrom to the 
Supreme Court. 

Attorney-General Brummitt and Assistant Attorney-General S a s h  
for the  State .  

S a t h a n  Lunsford and Luther  111. Carlton for d e f e n d m t s .  

Con-SOR, J. Defendants, by their exception to the judgment herein 
rendered, present to this Court, for review, their contmtion that said 
judgment is erroneous, for that (1) the bail bond upon which it was 
rendered was not taken in open court; (2) the same wtis n i t  signed by 
T. C. Bradsher, the principal; and ( 3 )  the appellants, R. X. Spencer 
and R. W. Wilkerson, signed the same upon conditions which were not 
complied with; and the appellant, W. J. Pettigrew, signed same in  
reliance upon the validity of the signatures of R. M. Spencer and R. W. 
Wilkerson. His  Honor found the facts to be as contmded by appel- 
lants, but was of the opinion that these facts did not, under the law, 
constitute a defense to the judgment nisi ,  and therefore made the judg- 
ment absolute. 

Defendant T. C. Bradsher, having been convicted of a misdemeanor, 
appealed from the judgment of the court. The court was required by 
statute to allow him bail, pending the appeal. C. S., 4653. But for 
this statute, the allowance of bail to defendant, after cz~nviction, would 
have been in the sound discretion of the court. After conviction, there 
is no constitutional right to bail. Article I, section 14 of the Constitu- 
tion of Korth Carolina, in so far as i t  guarantees, by implication, the 
right to bail, does not apply. 3 R. C. L., p. 15 ;  6 C. J., 966. I t  was 
the duty of the court to allow bail to the defendant at  the August Term, 
1924, upon his conviction and appeal to the Supreme Court. The court 
ordered that defendant give a bail bond in the sum of :$2,500, with two 
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sureties, who should justify, and that  the bond should be approved by 
the clerk of the court. T h e  bond set out in the record, i n  the sum of 
$2,500, signed by two sureties, who justified and acknowledged execu- 
tion of same before the clerk, who approved same, was filed in compli- 
ance with this order, and defendant released from custody pending his 
appeal. 

1. Appellants contend, first, that  the  bail bond is void because not 
acknowledged in open court. 

There is  a technical distinction between a bail bond and a recogni- 
zance. This  distinction is  recognized by statute and in  the practice in  
some jurisdictions, but i n  most cases i t  is not substantial, and is ordi- 
narily not determinable. 3 R. C. L., 15. A recognizance is  a debt of 
record, acknowledged before a court of competent jurisdiction, with con- 
dition to do some particular act. I t  need not be executed by the parties, 
but is simply acknowledged by them, with a minute of such acknowl- 
edgment entered upon the records of the court. S. v. Eure, 172 N .  C., 
8 i 4 ;  5'. c. White, 164 N. C., 408; S. v. Smith, 66 K. C., 620; S. v. 
Edney,  60 N. C., 471; 34 Cyc., 538. "In some respects a recognizance 
is r e ry  similar to a bail bond. I t  differs from a bail bond merely in the 
nature of the obligation created. A recognizance i s  an  acknowledgment 
of an  existing debt; a bail bond, which is attested by the signature and 
seal of the obligor, creates a new obligation." 6 C. J., 892. This dis- 
tinction does not seem to have been recognized in this State, for the 
obligation under each is held to be identical. A recognizance is in the 
nature of a conditional judgment, which may be discharged by per- 
formance of conditions, or enforced upon breach of conditions by a writ 
~f scire facias. N o  action need be brought upon a recognizance, for i t  
is an  acknowledgment, solemnly entered upon the records of the court, 
of an existing debt. A bail bond, after i t  has been accepted by the court 
and filed, i s  regarded in this State as a recognizance. Both are conclu- 
sive, and neither can be attacked collaterally. S.  v. Xorgan, 136 N. C., 
593. 
A bail bond is in form similar to a recognizance. The  only practical 

distinction seems to be that  a bail bond need not be executed, whereas a 
recognizance mus.t be ackno~vledged in  open court. The  parties to a bail 
bond are bound by their signatures; to a recognizance, by their acknowl- 
edgment; hence the requirement that  a recognizance must be ackno~vl- 
edged in  open court that  a minute may be made as evidence of liability. 
The  e~yidence that  obligors on a bail bond are  liable is  their signatures, 
which mag or may not be attested. When a bail bond, executed in  
accordance with the order of the court, and approved as required therein, 
is  filed with the court, it  becomes, i n  legal kffect, for all purposes, a 
recognizance. 
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No distinction between a bail bond and a recognizance has been made 
or recognized in the practice in  this State. Chief Justice Pearson, i n  
S. v. Edney, 60 N. C., 471, says: ('When a judge, in  a proceeding 
initiated before him, adjudicates that  the party is ent tled to be clis- 
charged on giving bail, and fixes the amount, i t  has long been the prac- 
tice in this State, if the party be not prepared with slreties, for the 
judge to authorize one or more justices of the peace, named by him, to 
take the recognizance; and recognizances, so taken, have heretofore, as 
f a r  back as the memory of the members of this Court ~.xtends. always 
been deemed valid. This practice has prevailed so long, and is so obvi- 
ously for the ease of the citizen, that  we would not be justified in  now 
putting a stop to i t  unless satisfied that  it is in violation of some impor- 
tant principle of law." S. a. White, 164 N. C., 408; 2,'. v. Smith, 66 
N. C ,  620.  So that, although a recognizance, strictly speaking, is not 
valid unless acknowledged in  open court, a bail bond, du'y executed and 
acknowledged before some officer, or other person named by the judge, 
and filed in  court, and accepted as a compliance with the order allowing 
bail, is i n  legal effect and for all purposes a recognizan~:e, and may be 
enforced as such by the court. 

2. Appellants further contend that  the bail bond is roid, and that  
they, as sureties, are not liable because same was not signed by T .  C. 
Bradsher, the principal. 

The bond u7as signed by the appellants in  the presence of the princi- 
pal, who delivered same to the clerk for his approval. The  failure of 
the principal to sign same was an  irregularity,-but doai not affect the 
liability of the sureties who signed the bond. They are  each liable, and, 
the court having accepted the bond without the signature of the princi- 
pal, the liability of the sureties is not affected by this irregularity. The  
acknowledgment by the principal would be sufficient to make him liable 
on a recognizance, if such acknowledgment had been made in  open court. 
Whether the acknowledgment before the clerk, at  his home, as permitted 
by the court in its order for the ease of the principal and his sureties, 
is as effectual to bind the principal as if i t  had been madcl in  open court, 
is not presented on this record. 

"Where a statute requires a bail bond for the release of a debtor to 
be executed by the debtor as principal and two others as sureties, the 
fact that i t  is executed by the sureties alone does not render i t  abso- 
lutely void, but it is an obligation against them." 45 L. R. A, 335, 
note. There is no statute in  this State prescribing the form of a bail 
bond or how it shall be executed. The order of the coui-t directed that  
defendant be released upon giring a bail bond, to be approved by the 
clerk. The  clerk approved the  bond tendered by appellants as a com- 
pliance with the order of the court. The bond fi ledin the record is the 
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bond sigiied by appellants, and, having been accepted by the court as 
tendered, i t  cannot now be attacked or inlpeaclied by appellants on the 
ground that  i t  is void by reason of the failure of the principal to sign it. 

3. Lastly, appellants contend tha t  the bail bond is void, for the reason 
that  the sureties, R. M. Spencer and R. W. Wilkerson, signed the same 
upon a conditional agreement with the principal, assented to by the 
sheriff, as found by the judge, and that  appellant, TI7. J. Pettigrew, 
signed in reliance upon the validity of these signatures. Appellants 
contend that  as the  conditions were not complied with by tlie principal, 
neither of them is liable. 

I t  is clear that no conditional agreement between the principal and 
his sureties, ~ h o  signed the bond, affecting their liability, can be a 
defense for the sureties, uilless the obligee in  the bond had notice of such 
agreement. T h e  obligee in  the bond is the State of Korth Carolina. 
The  terms and conditions of the bond were fixed bv the court and could 
not be changed or altered, except by the court. So t i ce  to the sheriff of 
the agreement as  found by the judge was not notice to the obligee or to 
the court. The  sheriff was not the agent of the court, and had no duty 
to perform with respect to the bond. I t  mas his duty to hold the pris- 
oner in custody until the order of the court had been complied with as 
to bail. There is no finding that  the clerk had notice of the conditional - 
agree~nent. The  only duty imposed upon the clerk with respect to the 
bond was to approve i t  as to form and as to sufficiency of sureties. H i s  
authority extended no further than necessary for the performance of 
this duty. I f  appellants contend that  notice to the clerk was notice to 
the court, and therefore to the obligee, then it was incun~bent upon 
appellants to offer evidence tha t  the clerk had notice of the agreement, 
or a t  least of sufficient facts to put him on inquiry. There is no finding 
by the court as to whether or not the  clerk had notice either of the 
agreement or of farts  sufficient to  put him on inquiry. Nor is there 
any exception that  the court failed to find that  the clerk had notice. 

Where tlie judge has, by an  order made in  open court, fixed and deter- 
mined all the essential elements of a bail bond-the amount, the condi- 
tions and the number of sureties, and whether or not they shall justify- 
he may provide that  the bond may be filed during recess or after the 
adjournment of court, provided i t  is  approved as to form and as to suf- 
ficiency of sureties by one or more justices of the peace, named by him, 
in the order (S. v. Edney ,  60 N. C., 464), or by the sheriff or any other 
person named by him. S. v. EIouston, 74 N .  C., 5 4 9 ;  8. z'. Jones, 58 
N. C., 684; S. v. Jones, 100 N .  C., 439. The officer or person, whose 
approval is  required before the  acceptance of the bond; has no duty or 
authority with respect to the bond, except that  imposed or conferred on 
him by the order. No notice to such officer or person of any facts with 
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respect to the execution of the bond, which do not appear upon its face, 
will support a defense to a sci. fa. issued for the  enforcement of the 
bond. When the bond has been approved as required by the court, 
accepted and filed in  the record, it is a r ecogn izancc th :~ t  is, a debt of 
record, conditioned only as appears i n  the bond, and magr be dealt with 
in all respects as  a recognizance. 

The  contentions of appellants as  to the validity of the bond cannot 
be sustained. The  judgment is  well supported, both on principle and by 
the authorities, and is affirmed. 

As to whether the  facts found by the judge, now appearing in the 
record, entitle appellants to  relief, i n  whole or i n  part, :irom the judg- 
ment rendered by his Honor, and now affirmed by us, i n  accordance 
with the law applicable to these facts, is not presented to this  Court. 
A petition for such relief may be presented to the judge of the Superior 
Court presiding a t  some ensuing term of court for  Person County, 
under C. S., 4588, notwithstanding that  a final judgment, has been ren- 
dered. Although appellants, Wilkerson and Pettigrew, may be held to  
have waived a favorable consideration of the facts upon which such 
relief may be sought by their conduct i n  the presence of the clerk, i t  
would seem tha t  appellant, R. 31. Spencer, who was noi, present when 
the bond was delirered to the clerk, and had no notice unti l  the next 
day that  prisoner had been discharged, would receive such consideration. 
There is no error, i n  this record, of law or legal inference, and me must 
so hold. T h e  judgment is  

Affirmed. 

MART WHITE NASH v. HUBERT A. ROPSTER. 

(Filed 8 April, 1925.) 

Upon a motion as of nonsuit, the evidence is to be cclnsidered in the 
light most favorable to the plaintiff, whether offered by her or elicited on 
cross-esamination, entitling her to the benefit of every reasonable intend- 
ment and inference to be drawn therefrom in her favor; and, under our 
statutes, where the defendant's motion is refused after the introduction of 
the plaintiff's evidence, by introducing evidence defendant waives the 
henefit of his esception, and the entire evidence will be considered under 
the rule stated. 

2. Physicians and Surgeons - Principal and Agent - Substitutes-Con- 
tracts--liability. 

Where a surgeon has performed an operation upon his patient and left 
her under the care of another surgeon or physician for further treatment, 



N. C.] SPRING TERX, 1925. 409 

the former may be liable for the malpractice of the latter, proximately 
resulting in injury to the patient, in the absence of a special contract with 
the patient, or those haviug her in charge, that  he would not be responsible 
therefor; and eridence of the practice in such instance is competent upon 
the trial. 

3. Sam-Questions for Jury-Trials. 
A surgeon may contract only to surgically operate upon the patient and 

not be responsible for the treatment of another in taking charge after the 
operation; and where the operation has been properly performed, and 
injury results from the malpractice of the one taking charge of the patient 
thereafter, and the evidence is conflicting as  to whether the latter was 
acting a s  agent for the former, or independently employed by the parents 
or others having charge of the patient, an issue of fact is raised for the 
determination of the jury. 

4. Same--Damages. 
A physician or surgeon who sends a substitute practitioner to treat a 

cxse, on becoming unable personally to fill a professional engagement, is 
iiot liable for the latter's negligence or malpractice, unless the substitute 
acts as  his agent in performing the service, or due care is not exercised in 
selecting the substitute practitioner. 

5. SameDuration of Employment. 
Where a surgeon takes charge of a case and is employed to attend the 

patient, in the absence of a special contract to the contrary, the relation 
of physician and patient will be presumed in law to continue until ended 
by the mutual consent of the parties, or revoked by dismissal of the 
physician, or until his services a r e  no longer needed. 

6. Physicians and Surgeons--Measure of Responsibility for Damages to 
Patient. 

A surgeon or physician, in accepting a patient for treatment, implies 
that he has the knowledge therein of the average practitioner, and that  
he will diligently apply this knowledge to the proper treatment of the 
particular case, without neglect or omission of duty, until the term of his 
employment be terminated, nor i% he responsible for an error in profes- 
sional judgment nhen the opinions of those in like profession reasonably 
differ. 

APPEAL by  d e f e n d a n t  f r o m  Horton, J., a t  second Sovember  Term,  
1924, of FAKE. 

Civil action f o r  damages, t r ied upon  issues raised by  t h e  pleadings, 
on  allegations a n d  denials t h a t  plaintiff suffered grea t  i n j u r y  by  reason 

of defendant 's negligence i n  fai l ing properly to  ca re  f o r  her  a f te r  a n  

operat ion affecting her lef t  knee, which, she alleges, resulted i n  purulent  
ar thr i t is ,  described as  "a very f a t a l  disease." 

F r o m  a verdict and  judgment i n  favor  of t h e  plaintiff the defen'dant 
. . 

appeals, assigning errors. 
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NASH ti. ROTSTER. 

W .  H.  Yarborough, Ben T .  Holding, and J .  W .  Bailey for plaintiff. 
Albert L. Cox, R. AT. Simms, R. B. White, E .  H .  Malone, and A.  L. 

Purrington, Jr., for defendant. 

STACY, C. J. The exception addressed to the refusal of the court to 
grant the defendant's motion for judgment as of nonsuit, made first at 
the close of the plaintiff's evidence, and renewed at the close of all the 
evidence, needs no particular elaboration. The first exception has been 
waived, under the express prorisions of the statute. C. S., 567. The 
defendant had the right to rely on the weakness of the plaintiff's evi- 
dence when she rested her case; but, having elected to offer testimony 
in his own behalf, he did so cum onere, and only the excc.ption noted at 
the close of all the evidence may now be urged or considered. Harper v. 
Supply Co., 184 N. C., 204. 

I t  is the settled rule of practice and the accepted position in this 
jurisdiction that, on a motion to nonsuit, t h ~  evidence which makes for 
the plaintiff's claim and which tends to support her cliuse of action, 
whether offered by the plaintiff or elicited from the defendant's witnesses, 
will be taken'and considered in its most fa~orab le  light for the plaintiff, 
and she is "entitled to the benefit of erery reasonable intendment upon the 
evidence, and every reasonable inference to be drawn therefrom.'' 
C'hristman 21. Hilliard, 167 IT. C., p. 6;  Oil Co. v. Hunt, 187 N. C., 
p. 159; Davis v. Long, ante, p. 131. 

I n  the present case the evidence is conflicting on the main issue, as 
to whether plaintiff received proper care and attention from defendant, 
under the circumstances. This makes it a question for {he jury. Log- 
gins v. Utilities Co., 181 N.  C., 221. We deem it unnecewary to set out 
the testimony of the several witnesses in detail. I t  is somewhat vol- 
uminous, and, to state it fairly, would require a recital of' practically all 
of it. Hence a statement of only such portions as are pertinent and 
decisive of the legal questions involved will be undertaken. 

There was evidence to the effect that on 12 August, 1921, the plaintiff, 
a girl about 15 years of age, was brought by her parents, at the sugges- 
tion of their family physician, from Franklin County: N. C., where 
they live, to Rex Hospital, in the city of Raleigh, and placed under the 
care of Dr. H. A. Royster for treatment. She was suffering, at the 
time, from inflammation and swelling above her left knee. The swell- 
ing continued to increase until pus manifested itself in "head," from 
2 to 2y2 inches above the knee joint; and on 21 August the defendant 
made an incision on the inside of plaintiff's thigh, removed the pus, and 
put in a small drain. That night the defendant left Raleigh for Roch- 
ester; Minnesota, to attend one of the Mayo clinics, and was goneefor 
about two weeks. I n  the meantime plaintiff's condition grew worse, the 
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knee joint became affected, and on 29 August a second operation was 
performed by Drs. Wilkerson and Thompson, the latter being called in 
for consultation by the former, though plaintiff's father testified that 
he employed Dr. Thompson independently of any other arrangement. 
This operation was for purulent arthritis, described as "a very fatal 
disease." I n  answer to  a question as to whether plaintiff's condition 
was rendered worse by the delay in performing the second operation, 
Dr. Thompson said: "I think, of course, it would have been better 
earlier, but you could not do it until you knew that it had to be done." 
H e  further stated that he thought the proper course of treatment had 
been pursued by Dr. Royster. 

The plaintiff left Rex Hospital on 19 September, 1921, and n7as 
carried to a hospital in Rock Hill, S. C., where she could be treated by 
her uncle, Dr. Lyle. She is lame and now has a stiff knee joint, due 
to the infection which had lodged there, and she also has what is termed 
by the medical profession a weight-bearing leg. 

There was evidence from the defendant tending to show that after 
the operation on 2 1  August, he had a talk with plaintiff's parents, 
Mr. and h h .  Nash, in the presence of Drs. Wilkerson and Lawrence, 
in which he informed them of his intention to leave town. The defend- 
ant told them that the plaintiff had responded well to the operation; 
that there was no immediate cause for alarm, and that Dr. Wilkerson, 
a skillful and competent surgeon, would look after the patient while he 
was away. No objection was interposed to this arrangement. Dr. Wil- 
kerson and Dr. Lawrence corroborated these statements in their testi- 
mony, but they were denied by the plaintiff's evidence. 

I t  was further in eridence that the results obtained by plaintiff from 
the treatment received mere as good as could be expected. Hence it was 
contended on behalf of the defendant that no damage had been prored, 
and that no act of his had been shown to have proximately resulted in 
injury to the plaintiff. 

Damages were a~varded by the jury on the theory that the defendant 
had negligently left the case, which resulted in injury to the plaintiff, 
or that Dr. Wilkerson negligently delayed the second operation, thereby 
producing harmful results, for which the defendant was held responsible 
under the following portion of his Honor's charge: 

"If the jury find from the greater weight of the eridence that, upon 
leaving, after the first operation on Miss Nash, for  a two-weeks absence, 
Dr. Royster, without consent of plaintiff or her parents, put Dr. Wil- 
kerson in charge of her, this would constitute Dr. Wilkerson as Dr. 
Royster's agent; and if the jury should find from the greater weight of 
the evidence that Dr. Wilkerson failed to give Miss Nash in her concli- 
tion such reasonable skill, care and diligence as are ordinarily exercised 
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by members of his profession in similar cases, such failure on Dr. Wil- 
kerson's part would be imputed to Dr. Royster under the law of princi- 
pal and agent, and a principal being liable for defaults and failures of 
his agent, acting within the scope of his authority." 

As to whether Dr. Wilkerson was the agent of Dr. Royster, in looking 
after the plaintiff's case, during the defendant's absence, was a question 
of fact to be determined by the jury; and we think the court erred in 
holding, as a matter of law, that the relation of principal and agent 
necessarily followed from what took place, unless the arrangement had 
been consented to by the plaintiff or her parents. Neither the consent 
of the plaintiff nor her parents, nor the lack of such, is perforce the 
determining factor as to whether the relation of principal and agent 
existed between the defendant and Dr. Wilkerson. Agency could exist 
with the plaintiff's knowledge and consent as well as w.thout it. This 
is not the test. Whether an agency in  fact has been created is to be 
determined by the relations actually existing between the parties under 
their agreements or acts. 21 R.  C. L., 819; 31 Cyc., z.215. The evi- 
dence is not very direct on this point. Apparently the question was not 
mooted on the trial until the judge referred to it in his vharge. I n  this 
respect we think the evidence of Dr. Anderson touching the subject of 
custom among local physicians, excluded on the hearing, was competent 
as bearing on the question of agency, or the relation existing between 
Drs. Royster and Wilkerson, so far  as it had to do with their treatment 
of the plaintiff's case. 

By the clear weight of authority, a physician or surgeon who sends 
a substitute practitioner t o  treat a case, on becoming ur able personally 
to fill a professional engagement, is not liable for the latter's negligence 
or malpractice, unless the substitute acts as his agent in performing the 
service, or due care is not exercised in selecting the substitute practi- 
tioner. Moore v. Lee, 109 Tex., 391; Gross v. Robinson, 203 Mo. App., 
118; Nullins v. DuVall, 25 Ga. App., 690; Stokes v. Long, 159 Pac. 
(Mont.), 28; Gillatte v. Tucker, 67 Ohio St., 106; ti5 N. E., 865; 
Keller v. Lewis, 65 Ark., 578; Hitchcock v. Burgett, 38 Mich., 501; 
Myers v. Halborn, 58 N. J. L., 193; 21 R. C). L., 395. 

I t  has been held that a physician or surgeon is res~onsible for the 
negligence or carelessness, which proximately results in injury to an- 
other, of his apprentice (Hancke v. Hooper, 7 Car. & P. (Eng.), 81), of 
his agent (Landon v. Humphrey, 9 Conn., 209)) of his assistant (Trist 
v. Welker, 7 Ohio X. P., 472), of his partner ( H y m e  v. Erwin, 26 
S. C., 226), of an associate under certain conditions (L'tokes v. Long, 
supra), or of any one in his employ while acting in  ths scope of such 
employment. And there may be a distinction, depending on the charac- 
ter of the engagement, between sending a substitute practitioner to take 
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full charge of a case, and sending him only for the purpose of looking 
after the patient during the absence of the sender. See Xoore c. Lee, 
supra, as reported in 4 A. L. R., 183, and annotation. 

The  duty which a physician or surgeon owes to his  patient must be 
measured and determined primarily and in the first instance by the 
contract of employment. A physician or surgeon may agree to perform 
an  operation without undertaking or rendering himself responsible for 
the subsequent treatment of the case. H e  thus contracts against liability 
beyond the exercise of reasonable care, diligence and skill i n  the per- 
formance of the operation and for such services as are  contemplated by 
both parties to the special or limited contract. A physician or surgeon 
ir! not bound to render professional services to every one who applies, 
and he may, therefore, by notice or special agreement, limit the extent 
and scope of his employment. Such is  the  simple law of contract. 
C'lartcy v. Ouerman, 18  N. C., 402; Gillette v. Tucker, supra. 

B u t  ~ v h e n  a physician or surgeon takes charge of a case and is em- 
ployed to attend a patient, unless the terms of employment otherwise 
limit the service, or notice be given that  he will not undertake, or can- 
not afford, the subsequent treatment, his  employment, as well as the 
relation of physician and patient, continues until ended by the mutual 
consent of the parties, or revoked by the dismissal of the physician or 
surgeon, or until his services are no longer needed. And he must eser- 
eke, a t  his peril, reasonable care and judgment in  determining when 
his attendance may properly and safely be discontinued. B ~ ~ l l o u  ?;. Pres- 
cot t ,  64 Me., 305; J f u c c i  c. Houghton, 69 Iowa, 608; Dashiell v. Gri f i th ,  
8 1  Md., 363. 

As a general rule, i n  the absence of any special agreement limiting 
the service, or reasonable notice to the patient, when a surgeon is  em- 
ployed to perform an operation, he must not only use reasonable and 
ordinary care, skill arid diligence in its performance, but, i n  the sub- 
sequent treatment of the case, he  must also give, or see that  the patient 
is given, such attention as the necessity of the case demands. G i l l e f f e  I . .  

l'ucX.er, supi-a. Even in  the time of Blackstone it was held for law 
"that erery one who undertakes any office, employment, trust, or duty, 
contracts with those who employ or entrust him to perform it ~ v i t h  
integrity, diligence, and skill. And if by his want of either of those 
qualities any in jury  accrues to individuals, they ha re  therefore their 
remedy in damages by a special action on the case." 3 B1. Corn., 165. 
And such is  the substantive law today. 

Ordinarily, when a physician or surgeon undertakes to treat a patient 
without any special arrangement or agreement, his engagement implies 
three things:  (1) that  he possesses the requisite degree of learning, 
skill and ability necessary to the practice of his profession, and which 
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others similarly situated ordinarily possess; (2)  that he will exercise 
reasonable and ordinary care and diligence in the use of his skill and 
in the application of his knowledge to the patient's case; and (3)  that 
he will exert his best judgment in the treatment and care of the case 
entrusted to him. Thornburg v.  Long, 178 N. C., 589; Lh-ewer v. Ring, 
177 N. C., 476; Xullinaz v. Hord, 174 N .  C., 607; Long u. 'Austin, 193 
N .  C., 512; ,llcCrach.en v .  Smuthers, 122 N .  C., 799; lT7hitsett u.  Hill 
37 L. R. A. (Iowa),  830; 21  R. C. L., 381; Kote: 93 Am. St. Rep., 
657. The law, therefore, holds him answerable for any injury to his 
patient proximately resulting from a want of that degrel3 of knowledge 
and skill ordinarily possessed by others of his profession, or for the 
omission to use reasonable care and diligence in the practice of his art, 
or for the failure to exercise his best judgment in the treatment of the 
case. Xullinax I. ,  Hord, supra; Long c .  Austin, supra; I'ike v. Housin- 
ger, 155 N. Y., 201; Xoon v. VcRae, 111 Ga., 206. And in an actioli 
against a physician or surgeon for malpractice, where no question is 
raised as to his possession of the requisite dcgree of learning, skill and 
ability, his liability may yet be made to depend upon whether he failed 
to use ordinary care and diligence, or neglected to exercisck his best judg- 
ment in the treatment of the case. Cayford v. Wilbur, 86 Me., 414. I t  
can make no difference whether injury proximately resuli s from a want 
of skill or from a want of its application, the physician or surgeon is, 
i11 either case, equally responsible. 1Vul1ina.c v. Hord, cupra; Ritchey 
C. JT'est, 23 Ill., 385; Long v. Morrison, 14 Ind., 595. 

But the law does not require of a physician or surgeon absolute accu- 
racy, either in his practice or in his judgmclnt. I t   doe^, not hold him 
to a standard of infallibility, nor does it require of him that utmost 
degree of skill and learning known only to a few in the profession. 
Mullinax v. Hord, supra; Long v. Austin, supra; Van Skike v. Potter, 
53 Pl'eb., 28. H e  is not answerable for mere errors of judgment, where 
good judgments may differ. Pepke v.  Grace Hospital, 90 S. W .  
(Mich.), 278. But he is supposed to exercise an enlightened judgment, 
and it must be founded on his intelligence. He  engages to bring to his 
patient's case a fair, reasonable and competent degree of skill, and to 
apply it with ordinary care and diligence in the exercme of his best 
judgment. Jackson v. Burnham, 39 Pac. (Pol.), 579; mJest v. Xartin, 
31 Mo., 375; 80 Am. Dee., 107. Liability may attach for errors of 
judgment, however, where they are so gross as to be inc8onsistent with 
that degree of skill and competence which it is the duty of every physi- 
cian or surgeon to employ in  the treatment of a case. Johnson v. Wins- 
ton, 94 K. W .  (Neb.), 607. Thus it has been held that where a physi- 
cian or surgeon waits too long before undertaking a necescgary operation, 
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\rlieli ordinary prudelice would have prompted earlier action, and injury 
results tlierefronl, such conduct is properly imputable to his negligence, 
rendering hirn liable for the resultant damage, as he  rnust have known, 
in the exercise of a reasonable judgment, the probable consequences of 
such delay. DuRois v. Decker, 130 K. Y,, 385. 

The  followir~g very satisfactory statenlent of nl iat  we conceive the 
law to be is  taken from the opinion of T7ann, J., in the case of P ~ k e  L,. 

Ilonsinger, 15.5 S. T., 201 : 
"Upon consenting to treat a patient, it  beconies his duty ( the  duty of 

a pllysician or surgeoil) to use reasonable care and diligence in the 
exercise of his skill and the applicatiou of his learning to accomplish 
the purpose for which he  was employed. H e  is under the further obli- 
gation to use his best judgment in exercising his skill and applying his 
kiiovledge. Thc. law holds him liable for a n  injury to his patient 
resulting frorn want of the requisite knowledge and skill, or the oinis- 
sioii to exercise reasoliable care, or the failure to use his best judgment. 
The  rule in relation to learning and skill does not require the surgeon 
to possess that  extraordinary learning and skill which belong only to a 
few nwll of rare endowments, but such as is possessed by the average 
111crnbcr of the medical profession in good standing. Still he  is hound 
to keep abreast of the times, and a departure from approved methods in 
general use, if it injures the patient, will render him liable, however 
good his intentions may have been. The  rule of reasonable care m i l  
diligence does not require the exercise of the highese possible degree of 
care, and to render a physician and surgeon liable i t  is  not enough that  
there has been a less degree of care than some other medical man might 
have shov-11, or  1t.ss than even he himself might have bestowed, but there 
must be a want of ordinary and reasonable care, leading to a bad result. 
This includes not only the diagnosis and treatment, but also the giving 
of proper i~lstructioris to his patient in relation to conduct, exercise and 
the use of an injured limb. The  rule requiring him to use his best 
judgment does not hold him liable for a mere error of judgment, pro- 
~ i d e d  he  does what he  thinks is best after careful examination. H i s  
implied engagement with his patient does not guarantee a good result, 
but he promises by implication rto use the skill and learning of the 
average physician, to exercise reasonable care and to exert his best judg- 
ment in the effort to bring about a good result." 

Tested by the foregoing rules and standards, we think the following 
instruction must also be held for error on the present record : 

"The court ch:irges you that  upon the employment of a physician or 
surgeon for treatment of a patient, there is  an implied contract that  
the physician will use all known and reasonable means to accon~plish 
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the object for which he  is called to treat the patient, and that  he will 
attend t h e  patient carefully and diligently; that  there is no guaranty 
that  he  will cure the patient or that  he will not comriit an  error of 
judgment." 

A physician or surgeon is  not required to use "all known and reasoii- 
able means" to accomplish the object for which he  is einployed, unless 
by specific contract he obligates himself to do so. XuUinax v. Hord, 
supra; Sims v. Parker, 41 Ill.  App., 284; Howard v. (?roves, 23 Me., 
97;  Geichell v. Hill, 21 Minn., 464; Langford z.. Jones, 18  Or., 307. 
Of course, "as a man consents to bind himself, so shall he  be bound." 
Elliott on Contracts (Vol. 3 ) )  see. 1891. Bu t  there is no evidence on 
the present record of any special contract obligating the defendant to  
use "all known and reasonable means" in treating the plaintiff's case. 
And such is not implied by law under a general contract of employ- 
ment. Note:  37 L. R. A, 830. 

Mr. Thompson, in his valuable work on Kegligence, Vol. 5, see. 6711, 
speaking to this question, says: "The possessioil of the highest degree 
of learning and skill is not demanded. A physician or surgeon is not 
required to possess that extraordinary learning and ski!l belong 
only to a few men of rare endowments, but rather the learning and skill 
possessed by the arerage member of the medical profession in good 
standing; and this  is to be determined by the state of the profession a t  
the time," citing a number of authorities i n  support of the text. 

Every person who enters upon the practice of a learned profession 
undertakes to bring to that  profession the exc~rcise of a reasonable degree 
of care and skill. H e  does not, however, if he  be a physivian or surgeon, 
guarantee to effect a cure or warrant  a recoyery, or promise to use the 
highest possible degree of skill or all known means to accomplish such 
result. There may be others of higher education and greater advan- 
tages than he  has had. Bu t  he  does undertake to bring to his einploy- 
ment a fair ,  reasonable and competent degree of skill; and, in an  action 
against him for malpractice, where the method or manrer  of his treat- 
ment has proximately resulted in in jury  to another, t i e  question for 
the jury to determine is  whether he possesses the requisite skill, or, pos- 
sessing it, negligently failed to apply i t  to the  case. 

There are  other exceptions appeaflng on the record, worthy of con- 
sideration, but as they are not likely to arise on another hearing, we 
shall not consider them now. 

F o r  errors in the charge, as indicated, there must be a new trial, and 
it is so ordered. 

Kew trial. 
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IDA MAY SOUTIIWELT,, ADMIAI~TRATRIS OF H. J. SOUTHWELL, v 
ATIA?;TIC COAST I J S E  RAILROAD COJIP,IST. 

(Filed S April, 1923.) 
1. Evidence-Sonsuit. 

The evidence, ulwn clefendant's motion to nonsuit thereon, will be 
considered in the light mc~at favorable to the ylaintiff, and the motion 
\\.ill 11r denied if thus couaiclcred it  is legally sufficient to support a 
verdict in plaintiff's favor. 

2. Carriers-Employer and  Employee-Master and  Servant-Fhilroads- 
Wrongful Death-Homicide-Vice-Principal-Evidence-Sonsuit. 

A r:rilroad company is held liable for the homicide of its emy)logee on its 
railroad yard by another employee, when its vice-principal thereon was or 
should lmre been aware beforehand of the intended killing, and should 
~vitli tlir exercise of proper cnre have prevented it ,  and \\here tlie evitlcnce 
is cwnflictiilg as  to \vhether the killil~g could have heen thus prevented 
by tlie tlefc~ntlant's vice-princilml acting for tlie defendant a t  tlie time, 
the question should he submitted to the jury, whether the deceased was 
engaged in interstate commerce a t  the time of his death, or in intrastate 
commerce. 

3. Eniplo) e r  a n d  Employee-Master and  Servantvice-Principal-Torts .  
As a general rule, a princilml nlio intrusts an employee with authority 

to control other eml~loyees, is held respollsible for the n~anner  in nliich 
this autliolity is exercised. 

VAKSEH, J., not sitting. 

, ~ P P E ~ L  by  ph in t i f f  f r o m  a judgment of nonsuit rendered by Grady,  
J., a t  October Term,  1924, of SEW HAXOVER. 

On 1 8  Ju ly ,  1922, plaintiff's intestate, a locomotire engineer employed 
hy t h e  defendaiit, a t  t h e  crid of his  r u n  f r o m  Fayetteville to  Wilmington, 
carriccl his  engine to t h e  round11011s~ and  a f te r  a t tending to duties 
i n t i d c l ~ t  to  t h e  tlafs nor l i  s tar ted home. W h i l e  yet 011 defe~ldant 's  
prcwiscs and  going aloiig t h e  usual exit, ahout 7 p. m., h e  was shot 
17 it11 a pistol and  killed by 11. E. Dallas, who Tvas assistant yardmaster  
and  special policenian dur ing  a strike. -It t h e  conclusion of plaintiff's 
~ ~ i d e n c e  t h e  defendant's motion t o  dismiss t h e  action a s  i n  case of 
nonsuit v a s  allowed, and  t h e  plaintiff excepted and  appealed. T h e  
mater ial  facts  a r c  stated i n  t h e  opinion. 

Clayton Grant ,  TT'eeks ct? Cox and D y e  & Clark for p l a i n t i f .  
Roz in fme  d C'nrr, Thos .  TV. Davis and T7. E. PAeZps for defendant. 

A J. I n  t h e  complaint neither the  Federa l  Employers'  Liabi l i ty  
, k t  nor  t h e  S t a t e  s tatute  (C. S., 3466) is  specifically pleaded, but  i n  
t h e  answer i t  is  alleged t h a t  a t  t h e  t i m e  of t h e  intestate's in ju ry  and  
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death the defendant was engaged and the intestate was employed in 
interstate commerce. The  only testimony on the  question was that  of 
E. L. Fonvielle, a witness for the plaintiff. H e  said that  the deceased 
was the engineer on train S o .  322, hauling freight from Fayetteville 
to Wilmington, and that  in the train were cars which wwe to be carried 
from places within to places without the State. T h e  carriage of these 
cars, the defendant argues, constituted commerce arrong the states. 
l'et~nsylvania Co. v. Donat, 239 U. S., 49, 60 Law Ed. ,  139; Pennsyl- 
cania Co. v. Sonnzan C'o., 242 U. S., 120, 61 Lam Ed., 188; York  U f g .  
Co. v. Colley, 247 U.  S. ,  21, 62 Law Ed., 963; R .  R .  v. Zachary, 232 
G. S., 248, 58 Law Ed., 591. I t  is also contended that  tbe deceased was 
cinployed in interstate commerce a t  the time lie mas shot by Dallas, 
though he was then leaving the defendant's yards after his day's work. 
Erie Railroad v. Winfield, 244 U. S., 170, 61 Law Ed., 1057; So. Ry. Co. 
r .  I 'ucXcff, ibid., 571, 61 Law Ed., 1321; R. R. v.  Zachary, supra; Hinson 
?I. R .  R. ,  172 S. C., 646; Dacis v.  R .  R., 158 K. W. (M nn.), 911; Eas- 
ter v.  R .  R., 86 S. E .  (W. Va.) ,  37;  R. R .  v.  Walker's Admr., 172 S. W. 
(Icy.), 517. See, also, Annotation, 10 A. L. R., 1184. 

Upon these propositions the defendant rests its contention that  i t  
was engaged in interstate commerce and that  the intestale mas employed 
in such commerce a t  the time of his injury, and that  the controversy 
must therefore be determined in  accordance with the Federal law. I t  is 
further insisted that  under the Federal act the right of recorery is 
always predicated only upon proof of in jury  or death proximately 
resulting from the defendant's negligence, and never upon proof of 
wilful homicide committed by the defendant's officer, agent, or other 
employee. R. R. v. Winfield, 244 U.  S., 147, 61 Law Ed. ,  1045; Davis v. 
Green, 260 U. S., 349, 67 Lam Ed., 299; Roebuck v .  11. R. ,  162 Pac., 
1153; R o b c ~ f s  v. R .  R. ,  143 S. C., 176;  Belch v. R .  R., 176 1. C., 22; 
Capps T .  R .  R., 178 S. C., 558; U. S.  Compiled Sts. sec. 8657 et seq. 

I f  n-e resolve these questions in  faror  of the defendant we are  yet 
to determine ~vhether there is any eridence of its actionable negligence, 
for it is settled law that  a nlotion to dismiss an  action as in case of 
nonsuit nil1 be denied if there is evidence which, most favorably con- 
sidcred, will support a verdict for the plaintiff. C. s., 5E7 and citations. 
d deliberate review of the record has convinced us that  there is evidence 
of the defendant's negligence which sliould have been submitted to the 
jury. ,I master owes his servant the same duty to respect his person 
that he  owes third persons and is required to exercise due care for his 
safety. Jaggard on Torts, 280 (92),  992. Cooley states the principle in 
these words: "The rule that  a master is responsible to persons who 
are injured by the  negligence of those in his service, icj subject to the 
general exception: that  he is not responsible to one person in his employ 
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for an injury occasioned by the negligence of another in the same 
service, unless generally or in respect of the particular duty then rest- 
ing upon the negligent employee, the latter so far occupied the position 
of his principal as to render the principal chargeable for his negligence 
as for personal fault. Torts, 3 ed., 1173. 

I t  is obvious, then, that the question of the defendant's liability, in 
part at  least, involves the relation existing between the defendant and 
Fonvielle and between Fonvielle and Dallas at the time the shot was 
fired. There is evidence tending to show that at this time Southwell, 
Dallas and Fonvielle were still on duty.< 

True, some of the witnesses testified that Dallas was not in the 
discharge of his duties after four o'clock: but others said that he went - 
to the office and used the telephone in an effort to find a trainman just 
a few minutes before the homicide, and that calling the crew was one 
of the duties assigned him. Lewis was yardmaster; Dallas was his 
assistant; and Fonvielle was general yardmaster, in authority superior 
to Dallas. I n  fact, Fonvielle testified that his subordinates who were 
on the defendant's premises were subject to his orders as to any work 
to be done for the company, and that all employees were subject to 
orders while on duty. There is evidence that he and Dallas mere 
together several minutes immediately preceding the shooting and that he 
knew of "unpleasant remarks and threats that had occurred several 
days prior thereto between Dallas and Southwell." As he and Dallas 
walked from the butting block to the gate in front of the superintendent's 
office he had his arm around Dallas, knew Dallas was armed with a 
pistol, and asked him to go to the office. Dallas had told him he  anted 
to talk to Southwell "and ask him to lay off me and let me alone.'' 
Fonvielle saw Dallas and Southn-ell approaching each other and feared 
an altercation. H e  said he wanted to be close to them if anything 
unpleasant should occur, but after passing through the gate instead 
of going towards them he turned away and xmlked in the direction of 
the station master's office. 

As a dying declaration (C. S., 160) Southwell made this statement: 
"I was coming from my engine and as I approached the truck Mr. 
Dallas and Mr. Fonvielle stepped from behind the truck and Mr. Dallas 
raised a gun and Mr. Fonvielle walked in the opposite direction from 
Dallas." 

These and other circumstances favorable to the plaintiff should have 
been submitted to the jury on the questions whether Dallas and the 
others were on duty, whether Fonvielle occupied as to the defendant 
the relation of vice-principal, whether at the time Dallas was subject 
to Fonvielle's orders, and whether upon the entire evidence the defend- 
ant failed in the performance of a legal duty to protect Southwell from 
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a sudden assault which the defendant through its vice-principal should 
have foreseen and prevented. "The courts, as a whole, require the 
master to answer for the negligence of a vice-principal whenever the 
default complained of consists in the omission to take such precautions 
as  a prudent man would, under the circumstances, have taken for the 
purpose of protecting the injured subordinate against some peril of the 
transitory class, against which he  had no adequate means of guardi i~g 
himself." 4 Labott, Master & Servant, 4308, sec. 1471. The  general 
rule that  a principal who intrusts a n  employee with authority to control 
other employees is held responsible for the manner i n  which i t  is 
exercised and for the  omission properly to exercise i t  is sustained in 
numerous decisions. Tamer v. Lumber Co., 140 N .  C ,  475; Shaw v. 
X f g .  Co., 146 N. C., 235; Holton v. Lumber Co., 152 N. C., 68;  WaZfers 
v. Lumber Co., 165 N. C., 388; HolZifieZd v. Tel. Co., 1;'2 N .  C., 714. 

W e  think the judgment of nonsuit should be set aside and a new 
tr ial  awarded, and for this reason we refrain from a discussion of the 
other alleged grounds of liability. 

Error .  

VARSER, J., not sitting. 

SOUTHERN DISTRIBUTING COMPANY v .  H. 

(Filed 8 April, 1925.) 

1. Estates-Entireties-Husband and WiPeJudgments-Execution. 
Execution against the lands of husband and wife, held by them in 

entireties, will not be issued under a consent judgment against them 
individually upon a debt due by one of them to the judgment creditor. 

2. S a m e C o n s e n t  Judgment-Inclividual Liability - Contracts-Courts. 
A consent judgment is the act of the parties entered of record with the 

sanction of the court; and where the wife and another have incurred an 
obligation, trading as a partnership, and a consent judgment has been 
entered against them as a partnership and individually, and also against 
her husband individually, who likewise consents as a party to the action, 
the use of the word "individually" excludes lands hell by the husband 
and wife by entireties, and the same is not subject to be sold under the 
execution of the judgment. 

VARSER, J., took no part in the decision of this case. 

APPEAL by defendants, Henry  T. Carraway and Willie G. Carraway, 
from Midyetie, J., a t  December Term, 1924, of GREENE. 

Upon objections presented, there was an order directing a sale of 
lands held by the defendants, Henry  T. Carraway and Willie G. Carra-  
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way, husband and wife, as tenants by the entirety, to satisfy the judg- 
ment rendered in this cause, from which the two defendants appeal, 
assigning said order as error. 

Xart in  d Xheppard and Eastwood D. Herbert for plaintiff. 
George M. Lindsay for defendants. 

STACY, C. J. Following a compromise between the parties, a consent 
judgment was entered in this cause against "Emma R. Carraway and 
Willie G. Carraway, trading as East Carolina Supply Company, and 
Emma R. Carraway, Henry T. Carraway, and Willie G. Carra~vay, 
individually," for $7,894.59, with interest and costs. 

The defendants, Henry T. Carraway and Willie G. Carraway, are 
husband and wife; they onm a tract of land as tenants by the entirety. 
The sheriff has been directed to sell said property. The appeal pre- 
sents the question as to whether this particular tract of land may be 
sold under an execution to satisfy the judgment rendered herein. We 
think not. Johnson v. Leavit f ,  188 N.  C., 682;  Davis v. Bass ,  188 
3. C., 200. 

I t  d l  be observed that, so far as Henry T.  Carraway and Willie G. 
Carraway, husband and wife, are concerned, the judgment is rendered 
against them individually, or separately,. and not jointly, as upon a 
joint obligation. I t  is specifically designated in the judgment that it 
is entered against these defendants "individually." Their liability is 
not joint and sereral, as was the case in Martin v. Lewis, 187 N. C., 
473, Frey zs. JfcGaw, 127 Xd., 23, and Ades v. Caplin, 132 Xd., 66. 

I t  is evident from the record that the judgment, which was entered 
by consent and as a compromise between the parties, mas based upon an 
indebtedness of the partnership, composed of Emma R. Carraway and 
Willie G. Carraway, and for the payment of which, it would seem, 
Henry T. Carraway was only secondarily liable. 

I t  was no doubt the purpose of the defendants to exclude the property, 
held by them as tenants hy the entirety, from execution under this judg- 
ment, for they consented that same might be entered against them 
individually and not other~vise. I t  is the lam with us that lands held 
by husband and wife as tenants by the entirety are not. subject to levy 
under execution on a judgment rendered against either the husband or 
the wife individually, nor can the interest of either be thus sold. Hood 
v. Zercer,  I50  C., 699. "The unity of the husband and wife as one 
person, and the olvnership of the estate of that person prevent the dis- 
position of it otherwise than jointly." ~llerrimon, C. J. ,  in Bmce  v. 
Sicholson, 109 N. C., 204, quoted with approval in Ray v. Long, 132 
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N. C., p. 896, and other later cases. "It requires the cooperation of 
both to dispose of it effectually." Bank v. Z c E w e n ,  1.60 K. C., p. 419. 

The present judgment is against each individually, or separately, and, 
for purposes of lien and execution, it is tantamount to a personal and 
separate judgment against each defendant, so far as Henry T.  Carranlay 
and his wife are concerned. I n  Vupfe l ' s  Sons v. Getty, 299 Fed., 939, 
two separate judgments were entered, at the same term of court, against 
Bernard Lucke and Marie Lucke, husband and wife, on an indebtedness 
for the payment of which the husband's 1i:lbility mas original and the 
wife's secondary, and it was held that their entirety estllte was not sub- 
ject to be taken under an execution issued on either judgment. 

"Individually" means separately and personally, as distinguished 
from jointly or officially, and as opposed to collective or associate 
action or common interests. Century Dictionary. Oil Co. v. Bank,  255 
S. W. (Tex.), 219. Suppose a judgment mere rendewd against John 
Doe and Richard Roe individually, this would not be a j ldgment against 
them as members of the partnership firm of "Doe & Roe," nor mould it 
be a lien upon the property belonging to such copartnership in the 
absence of a statute making it so. Willis  v. Hill ,  19 N. C., 231; Street 
v. Meadows, 33 N. C., 130; Chemical Co. v. TYalston, 187 N .  C., 817. 

Where lands are conveyed to husband and wife, to be held by them 
individually, they would take the same by moieties, as tenants in com- 
mon, and not by the entirety. Davis v. Bass, supra. Hence, a judgment 
rendered against husband and wife individually or separately should 
not be held as a joint obligation, rendering an estate held by them as 
tenants by the entirety liable therefor. Johnson v. L e w i t t ,  supra. 

I n  the instant case it can hardly be said the defendants have acted 
"jointly" in allowing the present consent judgment to be entered against 
them, so as to affect their entirety estate, for it is expressly stipulated, 
as a part of the compromise between the parties that the judgment is to 
be rendered against "Emma R. Carraway and Willie G. Carraway, 
trading as East Carolina Supply Company, and Emma R. Carraway 
and Henry T.  Carraway and Willie G. Carraway, indi~,idually," and it 
was so rendered. Expressio unius est exclusio alterius. Dunlap v. Hill ,  
145 N.  C., p. 316. Nor can it be said that the word "ir~dividually" was 
used simply to include the personal liability of the defendants, as dis- 
tinguished from the partnership liability of Emma R Carraway and 
Willie G. Carraway, trading as the East Carolina Supply Company. 
I t  is not so nominated in  the judgment, but, as wr~t ten,  it applies 
equally among the individual defendants as well as between the mem- 
bers of the partnership firm, as such, and the defendants in their indi- 
vidual capacity. Bank v. NcEwen ,  supra. 
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HARDIS 1:. I s s .  Co. 

The  judgrnent before us, being a "conse~it judgment," is to be con- 
strued as if tlie parties had entered into a nr i t ten  contract, duly signed 
and del i~ered ,  embodying t l iercb the terms of said judgnmit. B u n n  7%. 

Brnsl~cll ,  139 S. C., 133. I t  stands as the agreelnent of the parties, 
made a matter of record at their rcquest, and with the permission and 
approral  of the court. Spealiing to the question in  IVi/con: v. Wilcoz, 
36 S. C'., 36, G ' a s t o ~ t ,  J . ,  says a consent judgment "is in t ru th  the decree 
of the parties"; a i d  D i l l a ~ d ,  J., i11 Eclizey 1;. Edney, 81 S. C., 1, defines 
it as follons:  "A decree by consent is the decree of the parties, put  on 
file n i t h  tlie sanction and permission of the court; and, i n  such decree, the 
parties, acting for theniseh eq, may proride as to  then1 seems best concern- 
ing tlie subject-matter of the litigation." T7augkan v. Gooch, 92 K. C., 
324. '(Consent juclgnieiits are in  effect merely contracts of the parties, 
acknonledged in open court and ordered to be recorded7,-C'lark, C. J., 
in Bank v. Comrs., 119 N. C., p. 226. ('A judgment by consent is riot 
the judgment or decree of the court. I t  is the agreemelit of the parties, 
their decree, entered upon the record with the sanction of the court. I t  
is the act of the parties rather than  that  of the courtn-Brown, J., in  
Relcher T .  Cobb, 169 N. C., p. 694. See, also, Harrison r .  0 1 1 1 ,  169 
N. C., 545; Lynch c. Loffin, 153 X. C., 270; Henry  c. Ililliard, 120 
N. C . , 4 f 9 ;  l 5 R .  C. L., 645. 

The  execution should be withheld in  so f a r  as it undertakes to subject 
the entirety estate of Henry  T. Car ranay  and Willie G. Carraway to 
the satisfaction of the present judgment. 

Error .  

VARSER, J., took iio part  in the decision of this case. 

RICHARD HARDIN v. T H E  LIVERPOOL AND LOSDON A S D  GLOBE 
IKSURAKCE COMPANY, LTD. 

(Filed 5 April, 1925.) 

1. Insurance, Fire - Contracts - Policies - Stipulations - Provisions-- 
Waiver-Knowledge. 

Where a policy of fire insurance has been issued under the statutory 
standard form, the condition therein of sole and unconditional ownership 
of the insured cannot be held to have been waived by the insurer or its 
agent in the absence of knowledge that the insured's ownership was other- 
wise than stated in the policy contract. 
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2. Insurance, Fire-Contracts-Policies-Statutes-Pard Agreements- 
Sole Ownership. 

In tlie absence of fraud an insurance c~ompaiiy caniiot be held liable 
upon a par01 contract alleged to have been rnade by its agent, which is 
contradictory of and totally inconsistent with the staiida~'d form prescribed 
by statute, C .  S., 6436, 6437. 

3. SanieTender-Unearned Premiums-Trials. 
Where a contract of fire insurance provides that the insurer shall 

return the unearned portion of the premium to invalidate the policy under 
the condition that the insured had not the sole and unconditional owner- 
ship of the property insured without proper provision to that effect 
appearing in the written policy: Held, in an action upon the policy to 
recover tlie loss thereunder, a tender of the unearned premium made upon 
the trial is sufficient. 

YARSER, J., having been of couiisel did not sit, and toc,k no part in the 
decision of this case. 

APPEAL by plaintiff from Calcerf ,  J., at  December Term, 1924, of 
ROBESOK. 

O n  26 August, 1921, the defendant issued to the plaintiff a certain 
policy of insurance covering his dwelling-house situated on the east side 
of the Fayetteville road seven miles north of Lumberton. The  policy 
was of the standard form (C. S., 6437) and contained the statutory 
provisions, among which mere these : 

"This entire policy shall be void, unless otherwise provided by a g r e e  
ment in writing added hereto, ( a )  if the interest of the insured be 
other than  unconditional and sole ownership; or (b )  if the subject of 
insurance be a building on ground not owned by th. insured in  fee 
simple; or (c)  if,  with the knowledge of the insured, foreclosure pro- 
ceedings be commenced or notice given of sale of any property insured 
hereunder by reason of any mortgage or trust deed,  or (d )  if any 
change, other than  by tlie death of an insured, take plare in the interest, 
title or possession of the subject of insurance (except change of occupants 
without increase of hazard) ; or (3)  if this policy be r~ssigned before a 
loss. 

"Gnless otherwise provided b~ agreement in writing added hereto, this 
company shall not be liable for loss or damages occurring: ( a )  while tlie 
insured shall have any other contract of insurance, vheiher valid or not, 
on property covered in  whole or in part  by this polivy, or  (b )  while 
the hazard is increased by any means within the cont-01 or knowledge 
of the insured. 

"KO one has power to waive any provision or condition of this policy 
except such as by the terms of the policy may be the subject of agree- 
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mrnt added hereto, nor sllnll any such provision 01- condition be waived 
unless the naiver is in writing added hereto, nor shall any provision or 
coilditiorl of this policy or any forfeiture he waived by any requirement, 
act or proceeding on the part  of this company relating to appraisal or  
to any examination herein provided f o r ;  nor shall any privilege or 
permission affecting the insurance hereunder exist or be claimed by the 
iilsured unless granted herein or by the rider added hereto." I t  con- 
tained also the usual prorision in reference to the proof of loss. 

At different dates the plaintiff executed deeds of trust on the property 
insured as follows: On  17 September, 1920, a deed of trust to T .  L. 
Johnson, trustee for H. J. Wessell, and on 12 February, 1921, a deed 
of trust to Dickson JIcLean, trustee for R.  D. Caldwell & Son, both of 
~ r h i c h  were outstanding and uncanceled a t  the t ime the policy was 
issued. Without notice to the defendant the plaintiff on 27 December, 
1921, executed an  additional deed of trust to I. K. Biggs, trustee for 
K, 31. Biggs covering the same property. 

The  proof of loss signed by the plaintiff contained this paragraph: 
"The property insured belonged to Richard Hardin ,  and no other person 
or persons had any interest therein except . . ." 

At the close of the eridence his Honor announced that  he would in- 
struct the jury to return a negatil-e answer to the issue, "Is the defend- 
ant  indebted to the plaintiff?" Upon this intimation the plaintiff 
excepted, submitted to a nonsuit, and appealed. 

F. E r t l e  Car ly le  and  M c L e a n  d Sfacy for plaintiff 
Johnson ,  Johnaon  d McLeod  for defendant .  

ADSIIIS, J. The  defendant resisted recovery on the ground that  the 
plaintiff at the t ime he procured the policy was not the sole and uncon- 
ditional owner of the insured property, although in  his proof of loss 
he made oath that  no other person was interested in it.  I n  his complaint 
the plaintiff declared on the contract of insurance, but in his reply to the 
answer he alleged that the defendant had  aired the pleaded prorision 
that the ownership of the property must be sole. The  basis of the alleged 
waiver is laid in the plaintiff's testimony, the material par t  of which 
is substantially as fo l lbm:  "I told him ( the  agent) I would leave i t  
absolutely to him for protection and he wrote me a policy. H e  said 
he would put me in a company that  would absolutely protect me from 
any loss by fire in any way. When I told him I would leave it absolutely 
with him what policy to write he  told me not to be uneasy, he would 
put me in a company tha t  would protect me  from any fire whatever, 
to rest easy. H e  didn't ask me about any mortgages whaterer. . . . 
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When the policy came back to me I put it in my trunk. I am not an 
educated man. I am an Indian and can read a little >it, not good. I 
cannot understand the terms of the policy. I cannot read it well enough 
to tell what it was. I just thought it was all right. I relied upon the 
statements made to me by the agent of the insurance company that i t  
would protect me. I never did read it over. I wouldn't understand the 
clause stating that the interest of the insurer would btl "unconditional 
sole omnership" would prevent me from giving a mortgage." 

The plaintiff does not contend that the agent made any false repre- 
sentation which would avoid the policy, but rather that he waived the 
provisions of the written contract regarding the sole ownership of the 
property and that the defendant for this reason is liable to the plaintiff 
for the loss he sustained. 

The generally accepted definition of a waiver is the intentional relin- 
quishment of a known right. I t  is a voluntary act and implies an elec- 
tion by the party to dispense with something of value or to forego some 
advantage which he might at his option have demanded and insisted 
on. 27 R. C. L., 904. I n  X f g .  Co. v. Building Co., 177 If. C., 103, 
it is said that a party cannot waive that of which he has no knowledge. 
I t  is also said that there are several essential differences between waiver 
and estoppel; that wairer involves both knowledge and intention, the one 
being essential to the other and exists only where one .nith full knowl- 
edge of a material fact does or forbears to do something inconsistent 
with the existence of the right or of his intention to rely upon that right. 
Pages 106, 107. There is no evidence that the agent had any information 
of the outstanding deeds of trust, and the doctrine of waiver cannot be 
inroked on the ground that the defendant with knowledge of their 
existence issued the policy with intent to waive the requirement of sole 
ownership. 

The plaintiff, however, rests his contention on another proposition. 
He  argues that the agent negligently failed to make any inquiry as to 
the omnership of the land or as to any encumbrances upon it, that the 
plaintiff did not comprehend the form and meaning of the policy and 
relied upon the agent's promise fully to protect him; and that by accept- 
ing the premium the defendant contracted in any eLent to save the 
plaintiff harmless from loss by the burning of the property insured. The 
contention involves tv70 propositions : (1)  that it was the duty of the 
agent particularly to inquire into the question of sole ox~nership, and 
( 2 )  that his failure to do so combined with the plaintiff's evidence 
amounted substantially to an unconditional contract of insurance by 
the terms of which the defendant without regard to th3 stipulations in 
the policy became absolutely liable for the plaintiff's l o x  
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We cannot approre the  position that  in the absence of a request it 
was the agent's-legal duty to explain the meaning and effect of all the 
provisions i n  the policy, or that  his failure to inquire as to outstanding 
mortgages was a waiver of the requirement of sole ownership. Tl'e do 
not understand the cases cited by the plaintiff as warranting this con- 
clusion. I n  X o d l i n  v. Im.  CO., 151 ICT. C., 35, the validity of the policy 
was recognized after the adjustment and appraisal of loss by remittance 
to the local agent and notice to the assured; and in  I n s .  Co. v. L u m b e r  
Go., 186 N. C., 269, the agent who ~vrote  the  policy knew a t  the t h e  
that  the property lvas owned by the assured and others. I t  clearly 
appeared that  the defendant xvith full knowledge had waived the pro- 
visions of the policy pleaded in avoidance of the recovery; and the 
principle 11-as upheld in  Bullard T .  I n s .  Co., ante ,  34. I n  these and 
other similar cases the insurer in effect admitted liabilitv with knowl- 
edge of the facts constituting a breach of the provisions. 

I n  the case before us another principle may be applied. The  plaintiff 
Tvas not an  educated man. but hc could read and write. H e  did not 
read the policy or request the agent to read it. A person who can do 
so is  generally required to  read a xr i t ten  contract before signing or 
accepting i t  and ordinarily his failure to do so i s  negligence for which 
the law affords no redress. This  principle, of course, ~5oulcl be modified 
in  case of positive fraud, but here no fraud is alleged or relied on. 
Leonard v. Power  Co., 155 S. C., 1 0 ;  Carson v. I n s .  Co., 161 S. C., 441. 

I t  is obvious, then, that  the substance of the plaintiff's contention 
when analyzed is this:  that  the plaintiff and the defendant's agent 
entered into a par01 contract, utterly a t  ~ a r i a n c e  with and contradictory 
of the v r i t t e ~ i  contract, by which the defendant unconditionally insured 
the plaintiff against loss by fire. Can such a contract he enforced under 
the facts disclosed bv the record? 

The  policy sued on is of the standard form prescribed by statute. 
I t  is  provided that  no fire insurance company shall issue fire insurance 
policies on property in this State other than those of the standard form 
duly filed and designated as the standard fire insurance policy of the 
State. C. S., 6436, 6437. This  form of policy contains a prorision 
against waiver, and a waiver of the stipulations or conditions in the 
policy has been permitted only under circumstances similar to those 
in the cases of SIodl in  v.  I n s .  Co.  and Bzcllarcr! T .  I n s .  Co., supra, and 
has never been extended in this jurisdiction to the approral  of a contract 
entirely separate and distinct from the standard form. T o  sanction the 
power to make such a contract would be equivalent to the drrtruction or 
abolition of the form prescribed by lam-. 

I n  our opinion there was no waiver by the defendant of the conditions 
in the policy, and the fact that  the sole and unconditional ovnership 
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of the insured property was not in  the plaintiff and that the defendant 
knew nothing of the outstanding deeds of trust was sufficient under 
the decisions of this Court to invalidate the contract of insurance. 
Hayes v. Ins. Co., 132 N. C., 703; Tl'eddington v.  Ins.  Co., 141 N. C., 
234; Xodl in  v. Im. Go., supra; XcIntosh  v.  Ins. Co., 182 N .  C., 50;  
Lancaster v. Ins. Co., 153 X. C., 285;  Wtetson c. Ins. Co., 189 N. C., 
639;  Bank v.  Ins. C'o., 187 S. C., 97. 

During the argument i t  was urged by the plaintifl' that  there had 
been no return or tender of the premium paid by the plaintiff. The 
judge suggested an  amendment of the complaint but the plaintiff for 
obvious reasons declined to make the  ammdment. The defendant in 
open court then tendered the amount of the premium and the  interest 
thereon from the date of the policy. The course pursued by the defend- 
ant  was approved in Weddington v.  Ins.  Co., supra, i n  which it is said:  
"It is argued, though, that  the company should have returned or at  
least tendered the unearned portion of the premium before i t  could 
insist upon a forfeiture. The policy espressly provides that  the unearned 
portion of the  premium shall be returned on surrendw of the policy. 
This is the contract of the parties, and we are  not permitted to change 
it. There has been no surrender of the policy, but the complaint is 
drawn and the tr ial  proceeded, upon plaintiff's part, upon the  theory 
that  the policy was valid and would not, therefore, be surrendered. The 
condition precedent to the return of the premium has not been per- 
formed, but a refusal to comply with it is to be clearly implied. I t  has 
been held in  a number of cases that  in a case of a breach of condition 
which invalidates the  policy, the company is not bound a t  its peril, 
upon notice of such breach, to declare the policy forfeited or to do or 
say anything to make the forfeiture effectual, and a waiver will not 
be inferred from mere silence or inaction on its part. I t  may wait 
until claim is made under the policy, and then rely on the forfeiture in 
denial thereof or in defense of a suit brought to enforce payment of it.  
6 A. PL E. ( 2  ed.), 939;  Dowd v. ' Ins.  Co., 1 N .  Y. Supp., 3 1 ;  Ins. Co. 
C. Brecheisen, 50 Ohio St., 542;  Harris C, dssn .  Socie:y, 3 Hun., 7 2 5 ;  
Flynn v. Ins. Co., 78 S. Y., 569;  Ins.  Co, v .  Hull ,  77 Md., 498;  l'odd C. 

Ins.  (lo., 100 X. IT., (Xich. ) ,  442. The principle is distmctly recognized 
and approved by this Court in Perry v. Ins.  Co., 132 X. C., 283." 

We find 
No  error. 

VARSER, J., having been of counsel did not sit and took no part in 
thc decision of this case. 
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FASSIE E. FAIRCLOTH v. L. 0. JOHNSON 

(Filed 8 April, 1923.) 

1. Instructions-E~idence-~%ppeal and Error. 
The charge of the trial court to the jury will be sustained on appeal 

\\lien it  is supported by any evidei~ce upon the trial, taken in the most 
favorable light to the al)pellee, and the ~~rinciyles  of I a n  ari5ing thereoi~ 
arc correctly applied. 

2. Deeds and Conveyances - Mortgages - Registration-Delivery-Pre- 
sumption. 

The registration of a mortgage irrebuttably presumes its delivery to the 
mortgagee in f a ~ o r  of a bona fide purchaser. 

3. Deeds and Conveyances-Mortgages-Cancellation-Statutes. 
It is only those named in the statute. (not the mortgagor) n.ho may 

require the register of deeds to cancel the instrumel~t upon his record oil 
endorsement of payment and satisfaction, to wit :  the llayce, mortgagee, 
trustee, or assignee of the same, etc., and where a subsequent purchaser 
has acquired the mortgaged lands relying upon a proprr cancellation of 
this charactcr, his title is not affected by any uniliscloscil ngrecment 
or understandirig betmen the original parties. 

1. Same-Presumptions. 

TThere an entry is made by the register of deeds upon the margin of a 
registered mortgage "the original being exhibited to me marked paid in 
full, I adjudge the same null and roid, and it 'is hereby canceled of 
record," presumes, no evidence appraring to the rontrarg, that i t  was 
exhibited by the mortgagee or thc groper person designated by the 
statute. 

An esecutory contract of an infant is roidable by him and not ahso- 
lutely void, and he, after coming of age. may regudinte an esecutory 
contrnct he has theretofore made within a rr:rsonable time, and recorcr 
such amounts of money as  he may have paid thereunder, or restore such 
bencfits as  he may have rccei~ecl and still enjoys. and three years are 
regarded as  a reasonable time, and a11 action to rescind the contract 
brought by the infant within a year aftcr he has reached his majority 
is hv7d to b~ a suflicicnt tlisiifirnlance by the iufant of his contract. 

APPEAL by defendant f r o m  Daniels, J. ,  and  a jury,  a t  September 
Term,  1924, of S a ~ r ~ s o s .  

T h e  plaintiff, F a n n i e  E. Faircloth,  a daughter  of T. J a r v i s  Smi th ,  

instituted th i s  action against t h e  defendant, I;. 0. Johnson,  f o r  the 
purpose of h a r i n g  t h e  alleged unpa id  balance of a note, to  w i t :  $1,250, 
v i t h  interest thereon f r o m  1 Ja11uar:-, 1923, declared a lien upon t h e  

lands described i n  a mortgage deed appearing of record i n  Sampson 

County, in Book 236, page 319, excepting therefrom 1 4  acres sold by 
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order of court to J. D. Johiison, and for foreclosure. The defendant 
admitted that lie purchased the lands described in  thi j  mortgage deed 
from T.  Jarvis Smith, and alleged payment of value therefor, and 
that plaintiff's alleged mortgage, "was never in fact 2. mortgage as it 
x i s  not cxecuted for a ~ a l u a b l e  consideration or to cover any form 
of indebtedness, as there vas  nothing due by the said T. J. Smith to 
his daughter, Fannie E. Faircloth, and that if said instrument was 
ewr executed by the said T. J. Smith, that it was ncrer delivered to 
thc plaintiff or to any person for her, but remained at  all times in the 
possession of the said T.  J. Smith and, therefore, he had the right 
and authority to cancel the same of record, which he did." 

The rerdict was as follows : 
"1. I s  the entry upon the margin of the record where the mortgage 

sued on is recorded a proper and legal cancellation thereof? Answer: 
'So.' 

"2. I f  not, how much, if anything, is still due and unpaid on said 
mortgage indebtedness? Answer: '$1,250 with interest from 1 January, 
1923.' " 

The court charged the jury that, if they found "the facts to be as 
testified to by the nitneises, to answer the first issue. 'No.' And the 
second issue, ($1,250 with interest from 1 January, 1923.' " 

The chief controrersp in this case was as to the legality of the 
marginal entry appearing on the record of the mortgage sued on in 
thcse words : "The original mortgage being exhibited to me marked paid 
in full, I adjudge same null and void and is hereby canceled of record. 
This 13 September, 1913. J. H. Packer, Register of Deeds." 

The mortgage deed from T.  Jarvis Smith, to plaintiff, was filed for 
registration 24 Sorembcr, 1913. and registered 28 Jorember,  1913, 
in Book 236, page 319, in the office of the register of d(>eds of Sampson 
County. 

The deed from T.  Jarvis Smith and Rossie Smith, his second ~ ~ i f e ,  
to the defendant, was probated 8 October, 1915, and filed for registration 
12 October, 1915, and registered 22 October, 1915, in  Book 270, page 1, 
in the officc of register of deeds for Sampson County. 

There was no eridence of any payment on the mortgage indebtedness 
except $250 arising from the sale of the 14 acres of' the mortgaged 
land to J. D. Johnson, a release of the same pursuant to an order of 
court. The mortgage dced mas in due form and registered one year, 
tcn months and eighteen days before the defendant's deed was registered. 

The defendant relied chiefly on the marginal entry, claiming this to 
be, as to him, a purchaser for value, a ralid dischargl: and release of 
the land. The other evidence on behalf of the defendani; tended to show 
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that i t  was improbable tha t  the mortgage indebtedness was incurred 
for money, either loaned, or had and received. 

The  court was of opinion that  the marginal entry did not constitute 
a d i d  release of the land from the mortgage. 

From the judgment entered upon this verdict, the defendant appealed. 

Butler CE Herring and Fowler d Crumpler for plaintiff. 
E'airelofh (e. Fisher for defendant. 

YARSER, J. The  charge of the tr ial  court is to be sustained if, upon 
any view of the evidence taken in its most favorable light for the 
defendant, but yet found to be true in its entirety, i t  supports the 
verdict. 

I n  order to  constitute a valid carlcellation under subsection 2 of 
C. S., 2394, on 13  September, 1913, the "endorsement of payment and 
satisfaction appearing thereon (on the mortgage and note) by the payee, 
mortgagee, trustee, or assignee of the same, or by any chartered active 
bariliing institution in the State of Kor th  Carolina," contemplates clearly 
that such payee or mortgagee must be sui jzcris. 

I n  the first paragraph of the complaint i t  is alleged, a i d  not denied 
by defendant, that  the plaintiff attained her majority 15  September, 
1922. Hence, it necessarily follows that, on 13  September, 1915, the 
date of the marginal entry in question, she n a s  only 14 years old, less 
2 days. 

The  mortgage indebfedness became due 1 January ,  1923, and this 
action was tried a t  the September Term, 1024, of Sampson Court. 

The  defendant testified: "I ha11e kmozcn the plaintif all her life, 
and knew her financial circumstaiices u p  to the date of this mortgage." 
,\nd on cross-examiimtion, he  further said:  ('At that time I knew neither 
the plaintiff nor her father had money enough to pay this mortgage that  
I knew of.,, Other \vitnesscs offered hy defcndarit testified as to the 
non-age of the plaintiff. 

Thernfore, it  appcars, not only from the admission in the pleadings, 
but from the testimony, x-hich the jury has found to be true, that  the 
defendant has, a t  all times, been fully cognizant of the plaintiff's non- 
age. 

I n  Chandler v. Jones, 172 N .  C., 569, Allen, J., says: "The contract of 
an  infant is voidable arid not void, and it may be either ratified or 
disaffirmed upon attaining majority a t  the election of the infant. If 
money is  paid to an  infant upon a contract and it is consunled or TI asted, 
the infant  may recover the full amount due under the contract." Razcls 
v. Xayo,  163 N .  C.,  177; Hogan c. Ctfer ,  175 N. C., 332; Gaskins v. 
Allen, 137 N .  C.,  430; Baggeft T .  JacX.ron, 160 N. C., 31. 
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I n  Weeks v. 1T'ilkins, 134 S. C., 522, three years after arrival a t  
majority, i;s held to be a reasonable time in  which an  infant is required 
to disaffirm, or he  will be held to have affirmed his ccntract. 

Gaskins v. Allen, 137 K. C., 426 ; Chandler c. Jones, supra; Baggett 
v. Jackson, 160 S. C., 26. 

I f  the infant  has received money under such contract during his 
minority, he  must, if he has it, or any par t  thereof, return i t  upon his 
disaffirmance, but if he does not h a r e  it, or the benefits therefrom, he 
need not return it or offer to put  the parties i n  statu q t i o .  Chandler v. 
Jones, supra; Baggett e. Jackson, supra. 

I n  Jackson v. Beard, 162 N .  C., 105, an  infant  husband was allowed, 
upon attaining his majority, to disaffirm his consent o a sale of his 
wife's land which he  had during his minority signified by joining in 
her deed, with the result that  her deed became thereby ~ o i d .  

I n  the case of Phillips c. IIosliins, 128 Ky., 371, the same doctrine 
as held in Jackson v. Beard, supra, is  held. 

Tha t  an  infant  may disaffirm a contract fully executed by both parties 
is held in  Gannon v. Manning, 42 App. D. (2 . )  206. 

I n  MacGreal v. Taylor, 167 U. S., 688, the Court held it not necessary, 
in order to give effect to the disaffirmance of the deed or contract of a 
minor, that  the other party should be placed i n  s f a f u  quo. 

A disaffirmance after full age, of a contract made 111 infancy, will 
discharge a trust lien given to secure payment of the consideration. 
Hobbs v. I I in fon Foundry and Xaclzine Co., 74 W. Va., 443; 82 S. E., 
267; Anno. Cas., 1917 D, 410. 

The  defendant contends upon this e~-idence there ~ v a 3  110 delivery of 
the mortgage so as to make it effective. There was a prima facie case 
of delirery made out by the registration. Linker zl. Lil~ker ,  167 S. C., 
641. 

,I presumption of delivery arises from registration h'mithz~~ick v. 
Llfoore, 145 N. C., 110. 

This  is  sufficient to  support a verdict, ereu against opposing proof. 
Buchanan v. ClarX., 16.1 N .  C., 56;  Fortune z.. I I u n f ,  143 S. C., 358. 

The  subsequent acts or declarations of grantor are not admissible to 
rebut presun~ption of delivery arising from registraiion. 1Iel~ns v. 
Austin, 116 N. C., 751. 

Retaining possession of a deed, and the land conveyecl thereby, will 
not overcome the presumption of delivery arising from registration, as 
between father and wife and children. Helms v. Austin, supra. 

Of course, nobody denies the  right and the power of the father, 
T .  Jarv is  Smith, nothing else appearing, to give his daughter the $1,500 
note and mortgage in controversy herein, and since he registered i t  
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p r ~ o r  to t 1 1 ~  sale of thc lautls in c20iitrovc.rsy to the defendant, vhich  
calr, as  againqt the plaiutiff, only took place at the time of tlie registra- 
tion of tlic t l t f c r~da~~ t ' s  tlertl, I\ e we 110 g r o u ~ ~ d  upon nhich  the defendant 
can juztly coml,lail~. in the light of 111.. actual knowledge all the time 
of tlirx 11011-age of the 111:untiff. 

111 the instant casc, the ca~icellation on the original papers must have 
1)ceil e ~ ~ t c r c t l  by the payce aiitl mortgagee named tliereiii, there being no 
c~iclencc and I I O  colitrntior~ that  thc same had been marked canceled 
11,~ ally assignee or S o r t h  Carolina bank. I n  fact, i t  vould seem that, 
~f such had been the casc, the same rule as to disaffirrilarice by ail infant  
n.oultl, also, apply. I t  would be totally uimeccssary to cite authority to 
~ ) r o ~ - v  that  t l l ~  plaintiff's suit to obtain hel~c,fits of the note ant1 nlortgage 
i~ an acwptalice tliercof a d  a tlisaffirnla~~ce of any ca~icellation that  slic 
had ~ n a d r ~ ,  ercw if such ca~~cr l la t io l i  b -  lirr n-as supported by the c ~ i -  
dencc. 011 the contrary, the defentlant alleges that the mortgage in 
coutrorersy remained ill the possession of the mortgagor, the father of 
the plaintiff, and that  he, thcrefore, had the right and authority to  
ca11ce1 tlie same of rccortl, which he  did. Under the statute C. S., 2594, 
hubsec. I, tlicrc is no authority give11 to the register of deeds to enter 
cancellatioil of record upon the ca~~cel la t ion  thereof by the mortgagor. 
I t  is cspressl-  tlierein provicled otherxvire. Guano Co. c. TT'alsfoiz, 187 
S. C"., 667; Bank c. Sauls, 153 3. C., 165 

111 'l'uic 1 , .  Tafe, 21 S. C'., 22, the Court, upori facts quite similar 
to the illstant case, rendered a like judgmerit to that entered herein. 

We find it unnecessary to pass upon tlie xery interesting questioii 
tliqcuqsrcl in this case ~x-ith reference to the form of the marginal entry. 
I n  any event, tlie illfancy of tlie plaintiff is a sufficient shield to protect 
her ;tga~ilit the cancellation pleaded by tlie drfrndant. 

l i e c c i ~ t l ~  the question of infancy has been thoroughly considered autl 
discuised nit11 cogent reasoning and abundant authority ill Xorrzs I'lan 
('0. 1 % .  Palmer, 185 I\'. C., 109, and ill IIiglrt c. Harris ,  IS8 S. C., 328. 

, . l l i e  instant case comports TI-it11 the reasoning in these cases and in 
.JatXsom 7%.  Ilcard, s u p a ,  in which i t  is said:  "The basic reason for 
permitting infants to avoid these deeds and contracts is that  until they 
are  21 they are  riot supposed to h a r e  the mental capacity to make them." 

Upon the record in this case, it  is apparent that, on account of ttt, 
admitted infancy of the plaintiff, the charge of the tr ial  court was 
correct. Therefore, we hold that there is 

X o  error. 
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JOHX IT. ('RAWFORD, CXLCLTOR x m  TRUSTEE UADER THE WILL OF J. H. 
('R.iWFOI<D. DECE\SED, v. 11. G. ALLEN, JAMES h3. ALLEN, AND 

11, LkLLI:s, A l D  

CA\PIllAT, REALTY COJIPAST v. JOHX W. CRAWFORD EXECUTOR AND 

TRLSTEI.: VYDEI1 TI lE  IT111 O F  J .  11. CRAn'FORD, DECEA',ED, AND LOUIS 
SAJIUE1.S A \ D  .lLCXA\SDER LCT'P. 

(Fi led  1.5 Al)ril, 1925.) 

1. Contract-Bargain a n d  S a l c C o v e n a n t s - B r e a c h .  
JVllrrc the  on.nc3r of lands. for  :I valid consideration. enters into an  

1u1c.ontlitionn1 1.0111 r:~(.t for the  s:~le thertwf, a t  a fixed l)ricc,, and the other 
11arty n ~ ~ c o ~ i d i t i o ~ i : ~ l l y  contrncts to l~n rchase  the same a t  :I fu tu re  time, i t  
i s  :III esccutorg cwntrnct of sale and purchase. whereun,ler each of the  
lrartics a ~ c l u i r ( ~  ri,zhts and equities for performance upon complying \I-ith 
i t s  t ~ r n l s .  :ln(l 11-llerc the l~urcliaser axrees to pay a certain per cent of 
tho 1111rc*llasc~ monc'y in l i w  of intc'rrst, and the taxes and insurance, these 
c o ~ ~ s i ~ l c r a t i o ~ i s  a rc  to b~ rc:ardctl a s  corenants,  and no): conditions the 
11vc:1(,11 of \\ llic.11 \rill work :I. forfciture of his right to specific performance. 

2. SlinlcEquit~-Li~11iidatcd Damlgcs .  

JTlic~rc an  cxxcc,ntory contract for the sale and purchase of land ex- 
~ ) w s s l y  lirovitles for the  pnrchascr's 11aymQnt of a certain amount  of 
liquitlatc~tl damagcs in the event of his failure to perform i ts  terms, and 
it nlqlcL:rrs u l~on  tlic. I~rc :~c . l~  of t he  c o ~ ~ t r a c t  that  the  s e l l t ~  has  not been 
tl:~ni:rwtl. no liquidated dam:~gcs  a r e  rccoverahle: and where the pur- 
c~liast~r has  recvirctl the slwcified amount  of liquidated daniages, t he  courts 
of c~lui ry  will apply such damages to the  consideration for the  transaction 
1)roritlrtl for i n  the  contract. 

3. S;~~rlc-Forfeitnres.  
('ol11.t~ of equity do not favor forfeit-ures; and where a contract of sale 

:111(1 1)111.e11:iso of lands prorides for  the  payment of 1icluid:~ted damages by 
the l ~ u r c l ~ a s e r  in brcnch of i t s  terms, this prorision n i l l  not be enforced 
\rherc there has  hcen no in jury  and no loss. 

4. Snnlc-Time of t h e  Essence. 

A provision of a contract for the sale and purchase of land t h a t  "time 
is of the  csscncc of the contract" will be disregarded in equity when it i s  
: ~ l q ~ n r c ~ n t ,  untlcr the ay~plic:ition of equitable principles to the  case in hand, 
t ha t  i t  \ ras  11ot of the esscnw thcreof. 

3. SarncPa~nlrnt-;lccounting. 
Equity n i l l  decree specific performance in favor of a ~ u r c h a s e r  under 

a contract for  the  sale and purchase of lands who has  failed to perform 
certain covcnantr therein required of h im a s  to paynen t s  of certain 
moneji: and the balance of the  purchase price, and reasor~ably extend the  
t ~ m e  for payment when a t  the  insti tution of the  vendors  suit  fo r  clam- 
ages he  is  ready, able and nil l ing to pay t h ~  amounts chdrgeable against  
h im:  and upon a disagreement a s  to this amount,  a n  a c c ~ u n t i n g  between 
the parties may be taken. 
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6. Lis Pendens-Notice-Title t o  Lands-Registration. 
When the title e f  the owner of leased lands is in litigation a t  the time 

of making the lease, in the county wherein the lands lie, it  is notice to 
the lessees of the title adversely claimed, and the question of lis p e n d e m  
of proceedings in another county affecting the title does not apply. 

7. Appeal and Error-Record-CourtsJurisdiction. 
The jurisdiction of the court in the determination of an action does not 

arise on appeal when the record is silent as to the facts whereon the 
motion is based, and the matter is called to the attention of the Supreme 
Court, by demurrer, the first time. 

APPEAL by J o h n  W. Crawford, executor and trustee, and Louis Sam- 
uels, from judgment rendered by Horfon, J., a t  Fal l  Term, 1924, of 
WAKE. 

The  first action, entitled as above, was begun in the Superior Court 
of Wake County, on 1 February, 1924. Plaintiff alleged that  defendant, 
R. G. Allen, had breached a contract for the purchase and sale of a lot 
of land, situate on Fayetteville Street, in the city of Raleigh, entered 
into by plaintiff and said defendant, i n  writing, dated 13  January,  1920, 
and extended from time to time, by mutual  agreements, to I January ,  
1924, said extension agreements being in  writing, signed by the parties, 
and setting forth the terms and conditions upon which same were 
entered into;  and that  plaintiff had been damaged by breach of said 
contract by defendant i n  the sum of $6,279.20. Plaintiff demanded 
judgment that  he recover of defendant, R. G. Allen, and his codefend- 
ants, sureties on his bond, as alleged in the complaint, the said sum as 
damages. 

Defendants, in their answer, filed on 8 March, 1924, admitted the 
execution of the contract and of the extension agreements, and also of 
the bond, as alleged. Defrndants allege tha t  said contract is still in 
full force and effect; that  R. G. Allen had paid $2,000 on the purchase 
price of said lot, leaving a balance due, after said payments, of $43,000; 
that  during the existence of said contract, plaintiff and said defendant 
had had dealings ~ ~ i t h  each other, with respect to the lot, the subject- 
matter of said contract, as provided in  the extension agreements, involv- 
ing rents and income arising therefrom, and expenditures for taxes, 
insurance and repairs made thereon, and that  defendants mere ready,, 
milling and able to pay the balance due on the  purchase price for said 
lot ~vhen  same had been ascertained and determined by an  accounting 
between the parties. Defendants prayed that  plaintiff be required to 
execute deed conveying to R. G. Allen, or his assigns, the said lot upon 
payment by defendants to plaintiff of the balance due on the purchase 
money. 

The  second action, entitled as  above, was also begun in the Superior 
Court of Wake County, on 1 2  September, 1924. T h e  plaintiff, Capital 
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Realty Company, alleged that on 28 June, 1923, R. G. Allen had 
assigned to plaintiff, for a valuable consideration? all his interest in 
the contract between the said R. G. Allen and defendant, John W. 
Crawford, executor and trustee undcr the will of J. 11. Cravford, 
deceased, relative to said lot, and had conveyed to plaintiff all his right, 
titlc and interest in and to said lot by virtue of said contract, and that 
said assignment and conveyance had been duly registered on said date; 
that said contract was in full force and effect, and thltt plaintiff was 
ready, willing and able to pay the balance due on the purchase price 
for said lot in accordance with said contract; that in ,June, 1924, the 
said Crawford un&ertook to lease the said lot for a term of ten years 
to his codefendants, Louis Samuels and Alexander Levy; that said 
Samuels and Levy had notice of the contract under which plaintiff 
claimed and took the said lease, subject to the rights of plaintiff in 
and to said lot;  that said Samuels and L e ~ y  were about to make certain 
repairs to and alterations in the building on the said lot, which would 
materially affect the value thereof. Plaintiff prayed for ,in order enjoin- 
ing and restraining defendants from making any repairs to or altera- 
tions in said building. 

Defendants in their answers deny that plaintiff has any right, title 
or interest in or to said lot, alleging that R. G. Allen had, prior to the 
date of the lease, forfeited all rights under the contract by breaches of 
the same, and that plaintiff acquired no rights with respect to the said 
lot by the alleged assignment or. conveyance to it froin R. G. Allen. 
Defendants Samuels and Levy deny that thtly had any riotice, actual or 
constructi~e, of any claim of plaintiff to said lot, and 30th defendants 
pray that the prayer of plaintiff be denied, and that said lease be 
declared in all respects valid and binding. 

By consent of all parties, these two actiorls mere consdidated for the 
purpose of the hearing. A trial by jury mas duly vaived, and the 
judge, by consent, found the facts from the evidence offered at  the 
hearing. The findings of fact and conclusions of law are set out in the 
record. The judge, upon an accounting between John W. Cramford, 
executor and trustee, and R. G. Allen, finds that the balance due on the 
purchase price for said lot, on 1 January, 1924, is ,$60,881.24, and 
orders, adjudges and decrees (1)  that Capital Realty Company shall, 
on or before the date fixed in the decree, pay into the office of the clerk 
of the Superior Court of Wake County the sum of $50,881.24, with 
interest from 1 January, 1924, less the sum of $333.33 for each and 
every month from and including January, 1924, until said sum of 
money is paid, with interest on said monthly payments from the last 
day of each month; (2) that upon payment of said sun1 of money into 
the said office, John W. Crawford, executor and trustee, shall execute a 
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good arid sufficient deed, conreying said lot i n  fee simple to Capital 
Realty Company or its assigns; (3)  that  the lease from John  TIT. Craw- 
ford, exccutor aiicl trustee, to Louis Samuels and Alexander L e ~ y  be 
and the qame is  canceled as against the rights of Capital Realty Com- 
pany; (4 )  that  John  W. Crawford, executor and trustee, and said 
Samuels and Levy, shall delirer possession of said lot to Capital Realty 
Coinpany or its assigns upon payment of said sum of money into the 
clerk's office, as required in the judgment and decree. 

J o h n  TIT. Crawford, executor and trustee, and Louis Samuels except 
to said judgnlent and decree, and appealed therefrom to the Supreme 
Court, assigning errors. 

Robcr f  C'. S f rong ,  R .  S. Sinzms, TI'. To lnwn  Shalc,  and Xanning & 
X a n n i n g  for J o h n  TI'. Crausford. 

Y o u  d Po16 and J .  L. Emanuel for Louis  Samuels. 
18. II. Z7arborozcgh, J .  11'. Bailey,  and J .  Crawford Biggs for Capifal 

Realty  C o m p a n y  and R. G. Allen, James  M. Allen,  and W .  I f .  Allen. 

CONSOR, J. The  questions presented on this appeal by John  W. 
Crawford, executor and trustee, as stated by his counsel in the brief 
filed in this Court, in his behalf, a re :  

1. Whether the contract between Crawford, executor and trustee, 
and R. G. Allen i s  sufficient to entitle R .  G. Illlen, or his assigns to the 
equitable remedy of specific performance. 

2. I f  so, whether by the terms of the said contract, all rights there- 
under, i n  or  to the said contract or the lot, the subject-matter thereof, 
have heen forfeitcd by R. G. Allen by his failure to perform and comply 
n-it11 the said terms. 

3. I f  so, ~ ~ ~ h e t l i e r  Crawford, executor and trustee, upon the facts 
found by the judge, is entitled to judgment against R. G. Allen and the 
suretie? on his bond for damages, as  alleged by him. 

These questions are fair ly presented by the exceptions and assignments 
of error, appearing in the statement of the case on appeal and dis- 
cussed in appellant's bricf. ,Inswcrs to these questions will be determi- 
na t i re  of this appcal. 

The  judge finds that "the contract of sale and purchase of the Craw- 
ford store in controrersy was entered into between R. G. Allen and 
John  TTr. Cra~i-ford,  rxecutor ant1 trustee, on 13 January ,  1920, and 
said contract was duly recorded in  the office of the register of deeds 
of T a k e  County;  that the date for payment of the balance of the 
purchase money was extended from time to time to 1 January ,  1921, 
as per the agreements attached to the pleadings, the original contract 
being otherwise amended as appears i n  said agreements. 
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The evidence upon which these findings of fact are made is the con- 
tract and agreements, all of which are in writing and signed by both 
Crawford, executor and trustee, and R. G. Allen. I t  is admitted in 
the pleadings that John W. Cramford, executor and trustee, had nuthor- 
ity to enter into the various contracts with the defendan-. The original 
contract dated 13 January, 1920, recites that the agreement is made 
"subject to the order of the court to be hereafter obtained." I t  is 
 pro^-ided in the contract dated 6 Julx, 1920, that "a controversy with- 
out action, under our statutes, shall be submitted to the Superior Court 
of T a k e  County, to adjudicate the title to a certain lot of land in  
Raleigh, North Carolina, between Fayetteville and Salisbury streets, 
belonging to the estate of John H. Crawford, deceased." I t  is alleged 
and admitted that tho title of John TV. Crawford, execu;or and trustee, 
has been farorably adjudicated. Thus the only condition precedent to 
the full, binding effect of the said contract has been complied with, 
and the parties thereto are rested with all the rights and subject to 
all the obligations set out therein. The contract is no longer conditional; 
the mutual rights and obligations of the partim are to bc determined by 
the contract, which is in writing, signed by them. The contract was in 
full force and effect on 1 January, 1924, unless R. G. Allm had forfeited 
his rights thereunder by failure to perform and conlply with the terms 
thereof. 

Cramford, executor and trustee, contends that the contracts are not 
sufficient to entitle R. G. Allen or his assigns to a dezree of specific 
performance, for that there is a want of mutuality of obligation in said 
contracts. This contention cannot be sustained. Crawford, executor 
and trustee, is by the express terms of the contract, under obligation 
to sell and convey, and Allen to purchase and pay for t l e  lot. Seither 
has an option, each is entitled under the contract to rights, which are 
not dependent upon any further act of the other; these rights are 
enforceable by either as against the other. The contracts are bilateral, 
and not unilateral. I t  is a contract of purchase and sale. As said 
by Justice Stacy, of the contract involved in Howell v. Pate, 181 N. C., 
1 1 7  : "The agreement contains the necessar,y elements of an executory 
contract, to wit, mutuality of obligation and remedy." Eavis v. illartin, 
146 PI'. C., 281. Pollock v. Brookover, 6 L. R. A. (N. S.), 403; Rucker 
v. Sanders, 182 S. C., 607;  See Solomon v. Sewerage I ~ o . ,  142 N .  C., 
439. Bispham's Equity, p. 377. 

S o r  can the contention that the contract is not enforceable by a 
decree of specific performance, because it provides for the payment, 
upon its breach by R. G. Allen, vendee, to Crawford, executor and 
trustee, vendor, if liquidated damages, be sustained. I n  the contract 
dated 13 January, 1920, Crawford, executor and trustee, acknowl- 
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edgc'sthe receipt from R. G. Alllcn of f i ~  e I lu l~drc~l ,  ('to hind the trade." 
I t  is therein provided that  in tlie event Allen refuses to pay tlie purchase 
price upon tllc convejancc of t i t l t  l y  C'rauforcl, ('tllc~ said sum of 
fire hulidrcd dollars, given to hint1 tlie tratlt,, is to be rcqarded as 
liquidatcd darnages to cover tllc expenses that  Cranford may  ha^ e been 
put to, hut that  upon said Allle~i's perforrr~alicc of his par t  of the cow 
tract, tlic saitl fi\e hundred tlollars is to bc allo~ved as a credit on the 
purchase price." I n  the contract, dated 6 July,  1920, i t  is agreed tha t  
upon tltfault by &len in tlie payrilelit of the ~ ~ u r c h a s e  price, "then said 
,Illen shall pay tlie said C'ranford, esccutor arltl trustee, tlie sum of 
oile tliousailtl five huritlretl dollars as liquitlated damages for the breach 
of his contract." Upon tlie estcution of this contract Allen deposited 
r i  i th a bad<  designated Cravford,  the sum of one thousal~tl five 
liui~tlred dollars, to be held in trust for said purpow. 111 the contract 
dated 1 ,lpril, 1921, providi~ig, prirmmly, for an extension of the 
time for paynient of the 11urcliase prlce by dllen,  it  is recited that  the 
balance due 011 the purchnse price is $43,000, ('the saitl sum b e h g  
the original purchase price ($45,000) l(qs the ium of two diousaiid 
dollars nhich  Allen has paid tl~ercoli, nliich includes fifteen hulidred 
dollars paid by Al le~i  just before the expiration of this contract. I n  
tlic last agreement, dated 16  December, 1932, ester~dillg time of pay- 
rliclit to 1 Januarx ,  1924, the bala~lee due on tlie purchase price is  
stated as $43,000, it being agreed that  the deposit of $1,500 "is to be 
coritinucd to be held in trust as liquidated damages." I n  their brief, 
attorneys for Crav ford concede that  these sums should be deducted 
from tlie amount which he demands as damages. 

Wlletlier, notwithstanding the reference, in the contracts, to the five 
hulidred and the fiftcen hundred dollars as liquidated damages, in view 
of the application of these sums by the parties to the contract as pay- 
rilcnts on the  purchase price, a court, exercising equitable jurisdiction, 
e o ~ ~ s i d e r i n ~  the substance and not thc form, will regard them as deposits 
to corer liquidated damages, need not now be determined. A court of 
equity, nliich does not favor forfeitures, and will not enforce penalties, 
but secks to do justice in accordance ~ i t h  thc rights of both parties, as 
dcter~ilinetl by an enlightened conscience, nil1 not he swift to sustain 
an undertaking to pay liquidated damages, where there has been no 
in jury  and no loss. Appellant's iliriitence that  he  ought riot to be 
decreed to conrey this property to A\llrn or hi? aqsigns, because it has 
greatly enhanced in 7 alue during the pendency of the contract relations 
of the parties, is hardly consistent n i t h  his demand for liquidatcd 
damages, because Allen failed to pay him the purc1ia.e price agreed 
upon. I f  he  could sustain his contentions in this action, and thus be 
reliered of his obligations under the contract, h e  would suffer no loss, 
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for he now contends that  the property which h e  so13 in 19.20, for 
$45,000 is worth $75,000 or more. 

I n  Gordon v. B I - ~ ~ u I ,  39 N. C.,  399, Rlifiin, C'. J. ,  sa,gs : "I t  is true, 
as the defendant says, the penalty was the laic of their contract, limiting 
the sum which .could have been recovered from the defendant in an 
action of debt. B u t  equity disregards penalties. I f  the penalty here 
had been ten times as much, the defendant would h a ~ e  then thought 
it reasonable and equitable, that  he  should be reliexed from i t  by 
performance of the act, upon the nonperformance of which the penalty 
accrued by strict law. So  the other side is not restr icxd to his legal 
remedy by an  action on the penalty, but may claim run execution of 
the contract, as i t  is understood by the Court;  tha t  is, r;s a stipulation, 
without reference to the penalty, to do the several things stated in the 
condition." I n  that  case the value of the property for the recovery 
of which the action mas brought was much larger .hail the penal 
sum of the bond. The bond was for the return of the property, and the 
obligor contended that, it  being found that  he could not return the 
property, the recorery by the obligee lvas limited to the amount of the 
bond; the Court held that  the obligation of the defendant was to return 
the property, and not primarily to pay the penalty of the bond. There 
the obligor was required to perforrn his contract by payment of the full 
~ a l u e  of the property and was not relieved by his obli,;ation to do so 
by payment of the  penal sum of his  bond. Here, the vendor is entitled 
only to his actual damages, which could be readily ascertained, it1 
accordance with a well established principle of law, fixing the measure 
of his damages, notwithstanding a provision in the eontritct for payment 
of a sum of money, arbitrarily fixed, as liquidated damages. E r e n  if the 
provision in the contract, relative to liquidated damages is enforceable, 
i t  does not affect the equity of R. G. Allen or his assigns to specific 
performance. 36 Cyc., 571. I t  does not destroy the mut t  ality of obliga- 
tion, for R. G. A1le11 would not be relieved of his primary obligation 
to purchase and upon conveyance to him of the lot, to piLy the purchase 
price, by the payment of the sums, called liquidated damages. S o r  
does the  prorision affect Allen's right to enforcement of the obligation 
of Cramford, executor and trustee. See Fry's Specific* Performance, 
see. 142 e t  seq. 

il full  and careful consideration of the various contracts and agree- 
ments between the parties does not disclose that  "time was of the 
essence of the contract," although there is a recital to that  effect in the 
contract dated 6 Ju ly ,  1920. F rom and after that  day, it is manifest 
that neither of the parties so regarded i t ,  Allen assumed possession 
of the property on 6 July,  1920, and thereafter of the cdlection of the 
rents and the  payment of all expenses of maintaining it. H e  indemni- 
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fied Craxford,  executor and trustee, from any loss that  might be caused 
by fluctuations i n  the price of Liberty bonds, i n  which Crawford in- 
tended to invest the proceeds of the sale of the property, and this he is 
required to do by the judgrmnt and decree of his Honor. H e  guaran- 
teed to Cranford  a stipulated nlonthly rental for the property. On 
1 April,  1921, he r e n e ~ e d  his obligation n-ith respect to the Liberty 
bonds, arid "in l iru of interest and also to compensate C'rawford, execu- 
tor arid truster, for trouble and expense," he  agreed to pay a sum equal- 
ing 10 per cent per annum of $43,000, in equal monthly in~tal lments,  
and that  he  is required to do by the judgnient and decree. On  7 Sorem-  
her, 1921, he  ga l e  bond, i n  the sum of $10,000, conditioned for the  per- 
formance by him of the terms and stipulations proxided in the former 
agreenlents or any agreements for extension that  might thereafter be 
made from time to time. 

" I t  iq the general doctrine in  equity, in considering the rights of ren- 
(lor and vendee undcr a contract of bargain and sale, that  time is not 
of the essence of the  contract. I n  cases in which it is seen really to be 
essential-that is, where it must h a r e  been understood by the parties a t  
the time of the contract-that erents ~~o11ld probably happen in which 
interest would not be a compensation because the title to the property 
or its value might be greatIy affected by those erents, and one of then1 
holds back unti l  the contemplated contingency happened, that  person 
carmot apply to enforce the contract which he has violated, and violated 
in bad faith, and as  to a main ingredient of the bargain." Rufhn, C. J., 
in Falls u.  Carpenter ,  21 PI'. C., p. 276. Even if time was deemed by 
the parties as a material elernent in the contract, on 6 July,  1020, the 
parties, by their subsequent conduct, could w a k e  it.  The  extension 
of time for performance of the contract by Allen results in Crawford, 
executor and trustee, receiving 10 per centum per annurn of the pur- 
chase pricr, rather than the small returns from Liberty bonds while he 
was guara~iteed against loss by fluctuations in the price of the bonds. 

The  relation of Cra7~-ford, executor and trustee, and R. G. Allen, ~ i - i t h  
respect to this lot of land, was that of vendor and vendee. I t  has been 
rejwatrdly hcld that  this relation is substantially that  subsisting bct~veen 
a mortgagor and mortgagee, and that  it is governed, with respect to their 
mutual  and reciprocal rights and duties, by the same general rules. 
Ellis v. I lussey ,  66 K. C., 501; Jones r .  Boyd, 80 R. C., 238; Xillebrew 
r.  Hines, 104 AT. C., 182;  Allen 2%. Tajl lo~,  96 K. C., 37;  Bank I , .  Pear- 
son, 119 S. C., 491. 

W e  must therefor? hold that  on 1 January ,  1924, the contract on its 
face n-as valid and binding, and that  each party thereto was entitled to 
h a r e  the same enforced by a decree of specific performance, unless by 
some act of default he had forfeited his rights to this equitable remedy. 
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"I t  is established in this jurisdiction that, in the absence of fraud,  
mistake, undue influence, or oppression, a binding cortract to convey 
land will be specifically enforced by the court." Flouie v. Hartwiclc, 
167 S.  C., 448; Bispham's Eq., see. 364. Equitable defenses must be 
specifically pleaded; otherwise, they cannot be provec. Goodman v. 
Rohbins, 180 N. C., 239; Uarper v. Battle, 180 N. C., 978. I n  the last 
case cited Chief Justice IIoke says that  when the right to specific per- 
formance is properly established, it must be enforced as the parties 
have made it,  or as f a r  as practicable under existent circumstances. 

L-poi1 the evidence, and the facts found therefrom, tne court was of 
the opinion, and held, "that the contract had not been forfeited or 
abandoned in 1923, but that  i t  was in full force on 1 January ,  1924, 
and that  the failure of the Capital Realty Company (assignee of R. G. 
Allen) to tender the balance of the purchase money on 1 January,  1924, 
did not work a forfeiture of the contract of sale, in v i m  of the claim 
of Crawford, executor and trustee, on 1 January ,  1924, of the prior 
forfeiture of said contract, and his denial of said contract and the claim 
by him of an excessive amount (even if the contract was in  force) and 
the failure of Crawford to tender a deed." 

The judge found as a fact that  the Capital Realty Company (assignee 
of R. G, Allen) is  ready, able and willing to  pay the balance of the  
purchase money. 

The  failure of R .  G. Allen, in accordance with his agreement, to pay 
the monthly installments of $358.33 from 1 March, 1923, to 1 January ,  
1024, making a total, with interest, of $3,681.96, as one of the con- 
siderations for the extension granted on 1 April, 1921, did not work a 
forfeiture of his rigbts under the contract, nor make the extension 
agreement yoid. H i s  Honor deducted the total of the rents collected 
by Crawford during that  period, and included the balance, to wit, 
$1,412.33, in the amount which he requires the Capitid Realty Com- 
pany (assignee of R .  G. Allen) to pay. H i s  Honor d s o  includes in 
said amount all sums paid by Crawford during that  period for taxes, 
insurance and repairs on the property, amounting to $1,392.74. 

The judge further found that  the difference between the price of 
Liberty boiids which could have been bought by Crawford, executor and 
trustee, on 6 Ju ly ,  1920, and on 1 January ,  1924, is $5,076.15, and this 
amount he  also requires Capital Realty Company to pay. 

The  holding of his Honor upon this phase of the case, and the  inclu- 
sion of these items in the amount which he  requires the vendee to pay, 
is fully supported by well-established principles of equity, and meets the 
requirements of justice. 

"The doctrine is  fundamental that  either of the  parties seeking a 
specific performance against the other must show, as a condition prece- 
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dent to his obtaining the remedy that  he  has done, or offered to do, or 
is then ready and willing to do, all the essential and material acts 
required of him by the agreement a t  the  time of commencing the  suit, 
and also that  he  is ready and willing to do all such acts as shall be 
required of him in the specific execution of the contract according to 
the terms." Pomeroy's Eq.  Jurisprudence ( 3  ed.), sec. 1407. 

I n  Hudson v. Cozart,  179 N. C., 247, sprcific performance was denied 
because it was neither averred nor proved that  plaintiff could or mould 
perform the stipulation in the contract, which mas the chief considera- 
tion for its exelution by defendants. 

Crawford, executor and trustee, having granted to R. G. Allen an  
extension of time for payment of the balance of the purchase price to I 
January ,  1924, the failure of Allen to pay the rent, taxes and insurance, 
and to pay for the repairs on the building, did not work a forfeiture of 
his rights under the contract or the extension agreement. The  agreement 
of Allen to make these payments were not conditions upon which the 
extension was granted, but covenants to be thereafter performed by him. 
H e  was liable in damages for brraches of his corenants, but such 
breaches did not affect his  rights under the contract; so that, on 1 Janu-  
ary, 1924, the contract was in full force and effect. Crawford, executor 
and trustee, was under obligation to convey, and Allen (or his assignee) 
was under obligation to pay khe balance due, upon an accounting, on 
the purchase price of the lot. 

T h e  exact amount due on the purchase money on 1 January,  1924, 
could not be determined until an  accounting had bren had. The  Capital 
Realty Company, assignee of R. G. Allen, on said day, requested the 
accounting, and, the judge finds, was ready, d l i n g  and able, as i t  still 
is, to pay the said amount. Crawford, executor and trustee, denied his 
obligation on the contract, and declined to offer compliance with same 
by tendering deed. H e  will not now be relieved upon his contention 
that  the Capital Realty Company did not strictly comply with the con- 
tract. "One of the reasons ~ h y  the remedy of specific performance was 
introduced in equity Tvas because a t  law the plaintiff is  obliged to show 
on his part  precise compliance with all the terms of the agreement, 
whereas chancery mould sometimes afford relief, although he was unable 
to prove this exact fulfillment. Courts of equity grant  this relief by 
tn.0 methods, viz., one by decreeing performance with compensation for 
defects, and the other by giving time for the performance of the agree- 
ment." Bispham's Eq., see. 488. 

The  first two questions presented by Crawford, executor and trustee, 
ha\-ing thus been determined in the negative, i t  becomes unnecessary to 
consider the third question. T h e  decree as to him is approved and the 
judgment affirmed. 
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CRAWFORD 2). ALLEX A S D  REALTY CO. 'L.. CRAWFORD. 

The judge finds that  Samuels and Levy took the lease from Cramford, 
executor and trustee, with full  notice of the rights of the Capital Realty 
Company, and adjudges that  said lease is invalid and should be can- 
celed as to said Capital Realty Company. To this finding, appellant, 
Samuels, excepted and assigns as error the conclusion of law on which 
this portion of the judgment is based. The assignment of error is not 
sustained. 

The  contract between Crawford, executor and trustee, 2 nd R .  G. Bllen, 
was duly recorded in  Wake County on 1 3  January,  1920. The  assign- 
ment and conveyance by R .  G. Allen to the Capital Realty Company 
was duly recorded in said countv on 28 June.  1923. The lease from 
Crawford, executor and trustee, to Samuels and Levy was executed in 
June  and recorded on 18 July,  1924. Appellant, Samuels, therefore, had 
constructive notice, a t  least, of the rights of the C a p i t d  Realty Com- 
pany and of its assignor, R .  G. Allen, ;Then he and Levy took the lease. 
Such rights as they acquired in and to the lot were subjthct to the rights 
of the Capital Realty Company, under said recorded contracts. The  - u ,  

law as to lis pendens, so fully and interestingly discuszed in the brief 
filed by counsel for appellant, does not necessarily apply 

The contention of both appellants that  the Superior Court of Wake 
County is without jurisdiction, is not sustained by any facts appearing 
in  the record. There are no allegations in  the pleading:$ in  either case, 
and no finding of fact by the judge upon which to base this contention. 
I t  is admitted that  Crawford, executor and trustee, h :d  authority to 
make the contracts; that  his title had been favorably adjudicated by 
the court. I t  cannot now be contended that  ~ r a w f d r t l .  executor and 
trustee, was without authority to extend the time for the payment by 
R. G. Allen of the purchase money, certainly in  the abstnce of evidence 
supporting the contention. I t  appears from his report, filed as late as 
21 February, 1924, in the Superior Court of Harnet t  County, that  he 
had granted extension to 1 January ,  1924, and that  the court was noti- 
fied of such extension. T h e  first action, begun on 1 February, 1924, 
against R .  G. Allen and the sureties on his bond, given pursuant to the 
agreement for extension, dated 16 December, 1922, was; founded upon 
the allegation by Crawford, executor and trustee, that  t i e  contract had 
been extended to 1 January ,  1924. Alppellant, Samuel:, admits in his 
answer that  on 13  January ,  1920, J. W. Crawford, executor and trustee, 
under the will of J. H. Cramford, deceased, had power and authority to 
sell and convey the lot of land, the subject-matter of th  s action. 

The  findings of fact made by the judge are supportel  by competent 
evidence; his conclusions of lam are  correct, and the judgment and 
decree are  

Affirmed. 
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JIAHONEY-JOSCS COJIPASY.  SOUTHTT'EST VIRGIKIA GROCERY COM- 
PAi\'T, P E E R Y  GROCERY CORIPAKY, B R I S T O L  GROCERY C O X  
P A S T ,  J IARLCR,  DALTOS,  G I L J I E R  CORIPASP, EAGLE RIANUFAC- 
TURIS1: COMPANY. HAil\IILTOS-BBCOK-H.iJIILTON COMPANY, 
\VEST JEFF1,;RSON H A R D W A R E  AND SUPPIdY COMPANY, P H I L -  
L I P S  h DILLARD,  A M E R I C A S  WHOLES- iLE  CORPORATIOS,  B1,UJI- 
B E R G  B R O T H E R S  C'ORIP,I?;T, J I A S H A T T A S  B A R G M S  HOUSE ET 

ALS. v. JAJICS O S B O R S E  A \ D  F I E L D E X  OSBORNE,  I$OI\G BUSI IE~I  
1-YDER 5 ~ x 1 ~  ASD E'IRX SAME OF J A M E S  OSRORKE R COJIPAXT, A N D  

H .  L. ROTEN.  
(Filed 13 April, 1023.) 

1. Evidence-Letters-Secondary Evidence. 
Where the issuable matter in the controrersy is vllether tllc defentlnnt 

mas a member of a partnership and thus liable for its debts, original let- 
ter\ addressed to the defendant asserting he n a s  a member are the best 
evidence of their contents, and not collateral to the issue, and the admis- 
sion of parol exidence of thcir contents is rerersible error, in the absence 
of legal notice to the defendants to produce them or other evidence or 
findings of the trial court required a s  a prerequisite thereto. 

2. Same-United States Mail-Presumptions. 
Where a letter from the plaintiff is primary evidence of its contents, 

upon the trial of an issue, evidence that  i t  had been properly addressed, 
staml~ed and mailed prima facie presumes its delivery to the defcnd:~nt; 
hut Iiefore secondary eridence of its contents is properly admitted, the 
Ianful prerequisites as  to its admissibility must be observed. 

3. SameSotice-Appeal and Error-Findings of Fact. 
I11 an action to fix liability on defendant for the debts of a partnership 

aq :L member thereof, plaintiff relied upon a letter he had written to the 
defendant charging him nit11 this connection, and properly addreswd, 
stan11)etl and mailed it, but ~ece l red  no reply. There v a s  evidence that  
defendailt hat1 left the State and consequently the jurisdiction of our 
courts and he was abcent from the tna l .  In  the absence of due notice to 
ieft)ndant to produce the le t ter :  HeTd, the burden of proof mas on the 
plaintiff to show that thc defendant had the letter or that  i t  mas under 
his control or he had lost the samr, and that diligent search had ineffect- 
u a l l ~  been made in the proper place or places, or suficient to establish 
the loss of,thc instrument, requirinc the trial judge to make his findings 
upon the elidelice and the review of the law applicable hpinq only per- 
nlissible on appeal. 

4. Evidence-Replies to Letters. 

Answers to letters written to a party to an  action are competent as  
eridence therein, and prima facie presumed to be genuine. 

APPEAL by defendant, Fielden Osborne, from McElroy, J., at  Ju ly  
Term, 1924, of ASHE. 

This is a n  action by the creditors to charge Fielden Osborne with the 
debts of Jas.  Osborne 8: Company. Fielden Osborne denied that  he  was, 
or erer had been, a member of this partnership, a n d  denied liability 
to the plaintiffs, or any of them. 
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The plaintiffs contended that Fielden Osborne was thch silent partner 
of James Osborne, his son. By virtue of the admissions of record, the 
\r.hole controversy was made to depend upon the answer of the jury 
to the issue: '(Was the defendant, Fielden Osborne, a member of the 
firm of James Osborne & Company, as alleged in  the complaint?" 
The jury answered this issue, "yes," and from a judgment rendered 
thereon, the defendant, Fielden Osborne, appealed to t h k  Court. 

J .  B. Council and Chas. B. Spicer for plaintiffs. 
T .  C. Bozcie for defendant. 

VARSER, J. There mas much evidence tending to show the conten- 
tions of the respective parties. The plaintiffs introduced direct testi- 
mony tending to show that the defendant had admitted that he was a 
member of the firm of James Osborne & Co., with his son, James 
Osborne. The evidence for plaintiffs further shows that notice that 
James Osborne had reported to mercantile agencies that Fielden 
O~borne vas  a member of this firm had beex brought to the knowledge 
of Fielden Osborne, and that hc failed to make timely denial. 

The defendant contended that he had answered all letters and requests 
that had come to him, except in one instance. I n  this instance he claims 
that he mas advised by a friend to seek the advice of counsel, and that 
he had done so, and had followed such advice, and that this amounted 
to due care and ordinary prudence to prevent the extending of credit 
upon his responsibility. 

The trial court permitted the plaintiffs to introduce, over defendant's 
objection, par01 evidence of the contents of letters whi-h the witness, 
Tucker, testified he wrote to the defendant, Fielden O~sborne, and re- 
ceived no reply from him. Over the defendant's objection, this witness 
was allowed to state that he wrote to Fielden Osborne, at Apple Gkove, 
his postoffice, and never received any reply to any of these letters, and 
that the letters written by the witness to Fielden Osborne were to the 
effect that the account due by James Osborne I% Co. to th: West Jeffer- 
son Hardware and Supply Company, of which the mitnecs was secretary 
and treasurer, was past due, and that payment Tvas demanded; and that 
he also wrote Fielden Osborne in these letters that Jamw Osborne said 
that he, Fielden, was one of the partners (in the firm of James Osborne 
& Co.), and that "We mere looking to him to pay the bill." 

The record does nqt disclose that any notice was giver to the defend- 
ant, Fielden Osbornc, to produce the letter, or letters, or, in default 
thereof, that secondary evidence would be introduced; nor does the 
record show that the witness did not retain or have any duplicate 
original of this letter or copy thereof, nor that any effo-t, by notice or 
otherwise, had been made to procure the letter, or letters, from James 
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Osborne, or ally preliminary finding that  the letters were lost. James 
Osborne n a s  not present a t  the trial, and his wife testified that he was 
now living in the State of Washington. 

There is 110 evidence tending to show any effort in search for either a 
duplicate o r i g i ~ ~ a l ,  or any copy, carbon or press, of these letters. The  
court found no facts as a basis upon which to introduce this secontlary 
evidence. 

The  plaii~tiffs contend that  this evidence is competent, for that  the 
letter is collateral to the issue, and therefore the "best-evidence" rule 
does not apply. I I o l l o m a n  ?;. IZ. R., 172 C., 372. This  case announces 
that  the faniiliar doctrine coiltained in Lcd ford  c. E m c r s o n ,  138 S. C. ,  
502, that  "the rule excluding p r o 1  cvidelice as to tlie contents of a 
nr i t ten  instrument applies only in  actions between parties to the writing 
arid nhen  its enforceiiient is thc substalltin1 cause of action." 

TYe are of the opiriioii that  defendant's exception in tlie inqtalit case 
presents the very test, as to the collateral character of tlie lc~t tcv  to 
Fi r lder~  Osborne, required in Led ford  c. Et~lcrson ,  s l i p m  Tlle artion 
is hctn-een t l ~ c  ~)arti(>q to the wr i t iw .  and the cauw of artion in tlie 
instant case is for tlie purpose of enforcing obligntionq ~vhicll t h ~  p la i~i -  
tiffs seek to establish against Fielden Osborne by 1-irtue of such letters, 
and his failure to reply thcreto. The  roiltents of the letterh related 
directly to the only question at issue. I f  the sitnation llntl prwented 
the converse view, by offering tlie contents of a letter from Ficlden 
Osborne to the  plaintiffs, admitting that  he  was a partner, or agreeing 
to pay thcse debts, it  ~vould have becn admittedly not collateral to the 
issue. The  same effect is contencled for by shor ing  a letter from the 
plaintiffs to him, arid an  implied admission resulting from his failure 
to ansrer ,  aiid the very same direct proof is produced. 

MTllen a letter, properly addressed, n i t h  the requisite poqtage thereon, 
is placed in  the mail, a presumption arises that  it was rccci\cil by the 
person to ~ i h o m  i t  is addressed. Beard  1 , .  Ii. R., 143 N. C.. 137. 

This, howercr, does not abrogate the best-cvidence rule as  to tllc proof 
of the contents of such letters. I f  this letter was received bv the ad- 
dressee. then the value of the contents as evidence arises out of 1;is failure 
to reply, denying the partnership. Therefore, the T-ery reason for the 
competency and materiality of the offered el idence is bawd on the receipt 
of such a letter, or letters, by this defendant; hence it n as necessary to 
give him timely notice to produce such letters, to lay the foundatioll for 
seconclary evidence of the contents of these letters. 

I t  is well settled that  "where the ~ ~ r i t i n g  is in the possession of the 
adverse party, who refuses  to  prodzree it, secondary eridericc of its con- 
tents may be given, even when the contents are  directly in issuc." S. v. 
TVilkerson, 98 N .  C., 696;  Pollock v. TT'ilcos, 68 N .  C., 47. 
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I f  the n r i t i ~ ~ g  is ill the ad\ersary7s possession, 11otic.e to produce it 
H I  mst  be g i c e r ~  to autliorize the i n t rodu t  fion of .secondamj e ~ i i l e ~ ~ c e .  
- \ ~ i c I ~ o l b i ~ ~ ~  2 .  U i l l ~ a ~ d ,  G S.  C., 270; Orer?t?an 1.. C ' l e ~ n m o ~ i r ,  19  X. C., 
183 ; I t o b ( ~ 1 . d ~  I*. J I t L c a i t ,  30 N. C'., 221 ; S. 1'. TT7i/Xerson, s u p r a ;  S. v. 
K i m b ~ o u g h ,  13 S. C., 431. 

I11 t l ~ e  / i i m b m u q I l  case the Court, speaking tlirough E l r ~ n d c r s o ~ ~ ,  C'. J., 
alilioulic2c,s that tlw basis of sccolidary c+cleilcc of tllc, colitcwts of n r i t i~ ig  
in possession of the atlrrrse party is that  the notice to protlucc~ must be 
givcn to the ad7 crsc' party for his protection, ill order that llc may pro- 
tect l~iuisrlf against tlie f n l ~ i t y  of secondary evidence ''nhich tho lam 
p r e ~ u ~ ~ ~ c ~  "lay bc fa lw a s  its w r y  name imports." Sotice,  tlicrcfore, 
must be given to the atlrcrsc party, n h o  eithcr has tlie pos~ession of such 
nr i t i~ igs ,  or, accmxliug to thc prima facie shoving of the party offering 
such cvitle~ice, ought to h a w  the possessio~i. This affortlb, an opl~ortunity 
of caorrcctilig tlie f a l s ~ t y  of ~ ( ' 1 1  evidence, if it  should e : A .  Therefore, 
the practice has long bceu to include, in the notice to l)roduce, a s t a t e  
melit that if the nri t ings are not produced, secondary .videnee will be 
off( red of their contents. 

, i s  applied to the instant case, the gist of the rcason for requiring tlle 
productiou of the nr i t ing  is '(that the law v i l l  not truyt to a frai l  
memory of any man upon that point nlien the higher glade of e ~ i d e n w ,  
colistituted by the instrument itself, is kept hack." T h r d g l l l  c. W h i t e ,  
33 N. C., 392. 

learncd discussion of the notice to produce appca1.s in paragraph 
1202, Wigmore on E ~ i d e n c e  ( 2  ed.). This author says the true reason 
up011 nliic~ll this rule is based is that  he ~ u h o  offers qec'mdary euiilcnce 
of tlic contcnts of a nr i t tcn  irlstrume~lt must producc the doc~umcwt, if 
lie can, ~ i i d  that  nlien he says that  he cannot, and shows that  he cannot, 
because his adversary has i t  and nil1 not bring i t  in, he has met this 
requirement. The  courts have not heen too strict in the requirenient of 
proof that  tlir proponent carmot bring i t  in whc11 the cpponent is sup- 
posed to have possession of the written instrument, and therefor? they 
treat a simple notice, or demand, as a sufficient compliance with this 
requirement. The  other reasons for the rule, to n i t ,  p r~ven t ing  a false 
copy ant1 preventing surprise on the opponent's part ,  haye been accepted 
by the  courts in many instances. 

S m a l l w o o d  c. Mi t che l l ,  3 N.  C., 141. This  case holc s urlequirocally 
"that you callnot read tlle copy unless you ha re  given notice to the 
plaintiff to produce the  original." I n  this case a copy is treated as 
secondary evidence. B r y a n  1 ' .  Parsons ,  5 AT. C.,  153;  S i c h o l s o n  v. Hil- 
liard, 6 N. C., 270; W h i t l e y  c. Danie l s ,  28  N. C., 451; M u r c h i s o n  v. 
XtTleoi7, 47 N. C., 240; I ~ s e y  1 % .  C o t t o n  X i l l s ,  143 N .  C., 189. 

The  policy of the law in  this S ta te  has moved a long way from the 
rigid common-law rule when it denied the right to requii-e the adversary 



N. C.] SPRISG TERN, 1925. 449 

to produce writings for the benefit of a party to the suit. From this 
hard aiitl fast rule, the courts of equity offcrttl relief by way of a bill 
of discovery, and then the rules rrlaxecl themselves in order to produce 
less delay and to hriug abol~t  a tr ial  upoil the merits. C'. S., 1823, 182.2, 
:uid 1825, make ample proT ision to allow a party to obtain an  inspection, 
or copy, of documents in his adrersar-'s coirtrol, and also to produce, 
0x1 motion and notice, books or nritiiigs c o ~ ~ t a i r ~ i n g  evidence pertinent 
to the issue. C. S., 1825, prolides the useful niethod of ohtaining,an 
atlniission of the genuinei~ess of an- p a p e r - ~ ~ r i t i n g  material to the action, 
and if the party declines to admit the genuineness, arid it is finally 
proved or admitted on th r  trial, the court may tax the costs agaiust the 
l ~ a r t y  nlio refuses the admission. ulilesc 1 1 ~  has good reasons for refusing. 
A1ll tbc hardships that  might othernise result from a rigorous enforce- 
merit of the rules in this regard l i a ~  e bee11 0111 iatetl under our decisions 
and thescl statute% 

I f ,  however, the court below proreeded upon the idea that  the letter 
in controversy was probably i n  the posscssioi~ of Janies Osborrw, and 
that hc n n s  out of the State, this rearon would not be sufficient. l larzd-  
5 0 n  r .  X o r m ~ n f ,  27 N. C., 556; T l ~ w a d q i l l  c. W h i t e ,  supra.  

I n  XcC'rucherr. v.  illcC?,ary, 50 S. C., 400, the Court says: "The fact 
that the bond n a s  delirered to Bronn,  and that he had left the StBte, 
tmcled to show that  he had it in his x)ossession; if so. the fact of its 
being out of the State did not make parol evidence of its contents admis- - 
sible." This case a150 holds that ,  when there is no evidence that the 
document is  in the possessioii or nithisi the coi~trol  of the defendant, the 
notice to hiin to produce it amounts to i~othing.  I t  would be necessary, 
in the instant case, in order for notice to Fielden Osborne to support the 
admission of srcondary evidence as to the contents of the letter, or let- 
ters, for  the court to find that he lint1 either thr  possession of such letter, 
or letters, or that  they nTerc withill hii; control. I f  they were lost after 
rcwipt, a n o t l l ~ r  rule premils. 

I f  the tr ial  court should find that  the letters in controversy n7ere 
nerer receired by Fielden Osborne, and that  he never knew that  in such 
letters he was charged with being a member of the partnership, then, of 
course, the letters could not be con~petcnt for the purpose of showing 
an implied admission of the partnership. 

I t  may be that  the court may hereafter find as a preliminary question 
of fact that  he reccirecl such letters, but was now unable to produce 
them in response to notice, because they were either lost or  destroyed. 
Then i t  is  necessary that  such finding be made by the tr ial  court as a 
prerequisite to the admission of secondary evidence of their contents. 

I n  Qillis v. R. R., 108 S. C., 441, the rule appears in the following 
statement, taken from 1 Greenleaf Er., see. 558: "The question whether 
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the loss of the instrument is  sufficiently proved to admit secondary evi- 
clence of its contents is to be determiried by the court and not by the 
jury." 

Of course, the burden of proof to show affirmatively the existence of 
all facts necessary to make secondary evidence competent i n  such in- 
stances is upon the party offering such evidence. 

S m i t h  c. Xoorc, 149 N.  C., 18.5, puts the exceptions to the best- 
evidence rule, and to the hearsay-evidence rule, i n  the sitme class, basing 
both upon the doctrine of necessity. 

Inasmuch as tlie plaintiffs relied upon an  exception to the best-evi- 
dence rule, it  was necessary in tlie instant case for them to show either 
tlir, poswssion or control of the lctters by tlw defendant, Fielden Osborne, 
or  that  the same had been lost after he had received then .  I n  the latter 
instance, proof tliat a diligent search has been made for the writing, i n  
tho proper place, or places, is suffic-ient to establish the loss of the 
i~istrument.  Such secondary evidence will not be receiv~d on the grouud 
that  the instruiiient itself is lost, until i t  is shown that  a diligent search 
has been niade for the xri t ing.  . I v c q  v. Stewart, 131  N.  C., 287. 

,, I h o  cliaractcr of tlie search necessary, and the qucmtum of proof, 
and tlie duty of the trial court with reference to thew questions, a re  
fully discussed in  d v e r y  v. Stewart, supra. I t  is therein stated: " In  
order to dispense with the production of i t  (written ins:rurnent), i t  was 
incumbrnt on the plaintiff to give all the evidence wasonably in his 
power to prove the loss of it"; and "it is the duty of the: judge to decide 
thc facts upon which depends the admissibility of testimony"; and "it 
is tlie duty of the judge to state tlie facts found by him from the eri-  
deiice, if requested to do so by the party excepting to his ruling," and 
his findings of fact cannot be rcriewed in this Cour t ,  but if he does 
state the facts, either of his own motion or a t  the request of a party, 
this Court can review a conclusion which is based upon the finding, for  
this presents necessarily the question of law. 

These doctrines, as set forth in d c e r y  v. Steuart ,  supra, hare  been 
reaffirmed in the following: Xitchell v. Garrett, 140 N C., 397; Green 
v. Grocery Co., 159 N.  C., 121. I n  Green v. Grocery Co., supra, i t  
appeared tliat tlie proper custody of the writing desired was without the 
jurisdiction of the court and in Richmond, TTirginia, hut that  no suf- 
ficient search had been made in Richmond, a t  the proper place, for it, 
and the evidence was held incompetent, citing Blair v. Brown, 116 N .  C., 
631; Acery u. Stewart, supra; Justice v. Luther, 94 N. C., 993. I n  
Byrd v. Collins, 159 N .  C., 641, the same doctrine is  set forth in  a 
quotation f r o m  3 Redfield on Wills, page 1.5: "But i t  must i n  all cases 
be shown that  an exhaustire search has  been made for such missing xi11 
in  all places where there is the remotest possibility that  it could be 
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found, before any secondary evidence can be received of its contents." 
Of course, this doctrine must be interpreted in the light of the character 
of the written instrument in  each particular case, and the exhaustive- 
ness of the search must be interpreted in practice in  reference to the 
character of the papers sought; hence it is not easy to define the degree 
of diligence in the search that is necessary, for each case depends much 
on its particular circumstances; but, in general, as stated in this latter 
case, a party is expected to show that he has, in good faith, exhausted 
in a reasonable degree all sources of information and means of discorery 
which the nature of the case would naturally suggest and which were 
accessible to him. This doctrine is taken from 1 Greenleaf Ev., see. 558. 
The same rule is announced in Thompson v. Lumber Co., 168 N. C., 226. 

I n  Sermons v. Allen, 184 N. C., 127, the Court announces the same 
rule, and, upon authority of Beard v. R. R., supra, holds, with reference 
to the notice to produce, and its timeliness, that, '(generally, if the party 
dwells in another town than that in which the trial is had. a service on 
him (to produce papers) at the place where the trial is had, or after he 
has left home to attend the court, is not sufficient." 

This rule also shows that the reasonableness of all the requirements 
is a necessary test. 

The defendant also excepted to the introduction of letters received in 
reply to letters written to the defendant, Fielden Osborne, properly 
addressed and put in the  mail, with the requisite amount of postage 
thereon, and the replies received in due course of mail, purporting to 
be in reply to the letters so written; and, in fact, the replies were writ- 
ten on the backs of the letters themselves. 

This evidence has been held competent in Echerd v. Vie le ,  164 N. C., 
122, wherein the Court says: "A letter received in due course of mail, 
purporting to be written by a person in answer to another letter, proved 
to have been sent him, is prima facie genuine, and is admissible in 
evidence without proof of the handwriting or other proof of its authen- 
ticity." 

I t  therefore appears that the plaintiffs did not bring themselves 
within any of the provisions whereby secondary evidence of the con- 
tents of the letters to Fielden Osborne, about which the witness, Tucker, 
testified, may be given, and inasmuch as this evidence appeared to be 
relevant and material to the contested issue, we are constrained to hold 
that the admission of par01 evidence as to the contents of such letters 
was prejudicial error. The matters in the other exceptions may not 
present themselves at another trial, and it is therefore unnecessary to 
discuss them. 

For  the reasons herein set forth, let there be a 
New trial. 
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1. EstateeRule  in Shelley's Case. 
The rule in Shelley's case is now well established as a rule of property, 

as well is a rule of law, in the jurisdiction of our State, subject to change 
by statute. 

h devise of land to the testator's son, and then to hi:; bodily heirs, by 
the application of the rule in Shelley's case, gives to the son tl fee-simple 
estate, and a further devise to his wife, should she survive him, does not 
affect the application of this rule; and when the son has become bank- 
rupt, his trustee in bankruptcy may maintain his action to enter into pos- 
session of the lands and sell the same for the benefit oj' the creditors of 
the estate, subject to the contingent estate of the wife and the homestead 
of the bankrupt. 

,\PPEAL by defendant, T. H. (Shack) Flynn, from a jlidgnlent of 
hIcElroy, J., a t  Norember Term, 1924, of FORSYTH. 

T h e  plaintiff, Har tman,  is the duly appointed trustee in bankruptcy 
of T .  H. Flynn,  who is the  same person as Shack Flynn. 

This  action is to recover a tract of land from Shack E'lynn, bankrupt, 
and Matt ie Flynn, his wife, for the use of the bankrupt estate. 

I t  further appears that, in order to adjudicate the rights of the chil- 
dren of Shack Flynn in this land, those now in esse, its well as those 
who may be hereafter born, were made parties. 

The  plaintiff's right to recover is  dependent on item 4 of the will of 
Thomas W. Flynn. This item is as follows: 

"I give to my  son, Shack, so long as he  lives, and then to his bodily 
heirs, the Randleman plantation, lying mostly on the east side of the  
road leading from the river out by H. M. Scott's to tht  Old Richmond 
Road, two small strips lying on the west side of the road, one near 
H .  M. Scott's, and the other near Sid Butner's, known as the Old Poplar 
Springs;  this land to be valued a t  $1,600.00. Bu t  if he  should die before 
his wife, Mattie, she shall hold the same plantation as long as she 
remains single." 

The  court rendered the following judgment : 
"This cause coming on to  be heard before his Honor, P. A. McElroy, 

judge presiding a t  the November Term, 1924, of the S ~ p e r i o r  Court of 
Forsyth County, and being heard upon the pleadings and the  agreed 
statement of facts, the court is of the opinion, and so holds, that  under 
the terms of the will of Thomas W. Flynn, which is attached to the 
complaint, and under item 4 thereof, the defendant, T. H. (Shack) 
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Flynn, was devised a title in fee simple to the lands described in item 4 
of the said will, subject only to an estate to Mattie Flynn, wife of T. H. 
(Shack) Flynn, during her widowhood, in the event the said T. H. 
(Shack) Flynn dies during the lifetime of the said Mattie Flynn. 

"It is therefore decreed, ordered and adjudged that the plaintiff, W. V. 
Hartman, trustee in bankruptcy of T. H. (Shack) Flynn, is the owner 
of and is entitled to the possession of the lands described in the fourth 
item of said will, he holding a fee-simple title thereto, subject only to 
the contingent interest of the said Nattie Flynn, as aforesaid, and sub- 
ject to a homestead to T. H. (Shack) Flynn, as provided by lam. 

"And it is further ordered that the defendant, T. H. (Shack) Flynn, 
and wife, Mattie Flynn, surrender possession of said lands described in 
the fourth item of said will immediately to the said W. V. Hartman, 
trustee in bankruptcy of T. H. (Shack) Flynn, bankrupt, and that the 
said W. V. Hartman, trustee, be put in possession thereof, subject to a 
homestead therein, as provided by law. 

"It is further ordered that the costs of this action be taxed against 
the defendant, T. H. (Shack) Flynn." 

The defendant, Shack Flynn, contends that he was only a life tenant 
of the lands in controversy, ~vhile plaintiff contends that he was a tenant 
in fee, subject to the coiltingent life estate of Mattie Flynn, his wife, 
and that the plaintiff therefore is entitled to the said lands for the use 
of the bankrupt estate, subject to this contingent life estate of Mattie 
Flynn and the homestead rights of Shack Flynn. 

M a n l y ,  Hendren  & W o m b l e  and Forrest G. N i l e s  for plainfif 
T.  W.  Rallanz for defendants. 

VARSER, J. I t  is conceded that, if the rule in Shelley's case applies 
to this devise to Shack Flynn, the judgment of the trial court must be 
affirmed. 

The rule in S h ~ l l e y ' s  case is imbedded in the jurisprudence of S o r t h  
Carolina as a well-settled rule of property. Whatever may have been 
its status prior to that time, it was set at rest by Starnes v. Hill, 112 
N. C., 1. At that time it was debated, in the minds of some, that the 
statute, now C. S., 1739, had the effect of abolishing this rule, but this 
is now no longer an open question. 

We find a most interesting and learned discussion of this doctrine in 
Mordecai's Law Lectures, Vol. 1, 649 et seq. An elaborate discussion 
also appears in 24 R.  C. L., 887. h complete American judicial history 
of this rule appears in the very elaborate treatise in 29 L. R. A. (N. S.), 
963-1170, with a list of the North Carolina cases on pages 1165-1166. 

I n  flampton v. Griggs, 184 N .  C., 13, it is said: "Whatever reasons, 
pro and con, may have been advanced originally in support of the wis- 
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dom or impolicy of following the rule in Shelley's cas3, so far  as the 
courts of INorth Carolina are concerned, this is no longer an open ques- 
tion." "Much has been said in support of its adoption, and something 
in criticism; but, with us, it is a rule of property as nell as a rule of 
lav, and we must observe it wherever the facts call for its application. 
The Legislature alone may change it if it is thought tc be unsuited to 
the needs of our day or to the industrial lifc of our timlls. I t  is one of 
the ancient landmarks which the fathers have set in the law, as it 
relates to the subject of real property, and v e  should be slow to re- 
mol-e it." 

I n  this case the following prerequisites to the application of the rule 
in Shelley's case are collated and announced: 

''(1) There must be, in the first instance, an estate of freehold in the 
ancestor or by the first taker; and ( 2 )  the ancestor must acquire this 
prior estate by, through, or in consequence of the s,ime instrument 
which contains the limitation to his heirs; (3)  the words 'heirs' or 
'heirs of the body' must be used in the technical sense as importing a 
class of persons to take indefinitely in succession, from generation to 
generation, in  the course marked out by the canons of descent; (4) the 
interest acquired by the ancestor and that limited to his heirs must be 
of the same character or quality-that is to say, both must be legal, or 
both must be equitable, else the two mould not coalesce; and (5) the 
limitation to the heirs must be of an inheritance, in fee or in tail, and 
this must be made by may of remainder." 

I n  the first place, the defendant asserts the nonapplicability of the 
rule in Shelley's case, because of the contingent life estate of Mattie 
Flynn, wife of Shack Flynn. 

I n  Daniel v. Harm'son, 175 K. C., 120, the identied question was 
decided, and the provision for Fannie A. Daw during her widowhood 
was held not to interfere with the application of the rule in Shelley's 
case. 

I n  Smith v. Smith, 173 N. C., 124, the same question was presented. 
I n  that case the devise was: "I loan to my son, D. L. Smith, two tracts 
of land (describing same), to have during his life, at  his death to his 
bodily heirs and to his wife her lifetime or widowhood." 

The second intervening estate, during "her lifetime or widowhood," 
did not prevent the application of the rule. 

I n  Jones v. Whichard, 163 N.  C., 243, the rule is statcsd thus: "When 
a person takes an estate of freehold, legally or equitably, under a deed, 
will, or other writing, and in the same instrument there is a limitation 
by way of remainder, either with or without interposition of another 
estate, of an interest of the same legal or equitable quality to his heirs, 
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or heirs of his body, as  a class of persons to take in succession, from 
generation to generation, the liiiiitation to the heirs entitled the ancestor 
to the u hole estate." 

111 S i t h o l s  v. G'latTdcn, 117 S. C'., 497, the rule as gixen in  1 Coke, 
104, is stated thus:  "That when the ancestor, by any gif t  or conveyance, 
taketh an estate of freehold, and in  the sanie gift or conveyance an 
estate is'liniited either mediately or inirnediately to his heirs, in fee or 
in tail, the no rd  (heirs' is a word of limitation of the estate and not a 
word of purchase." 

W e  see that these statements are  n e c e s w d y  the same. The words 
"eitlirr with and without the interposition of another estate7' in the one 
perform the same office as the words "either mediately or immediately" 
in the other. E x  ci terminorurn they include the contingent estate, 
durante viduifate,  as provided in the instant case. Bmi fh  v .  S r n ~ f h ,  
supra. 

"The interposition of a life estate in another does not interfere with 
the operation of the rule, so f a r  as the heirs are concerned, when the 
estate conles to them they take by descent and not by purchase, arid 
the ancestor, or first taker, has full  power of control over the property, 
and may sell or encumber as a full owner may, subject only to estate in 
remainder to the wife during her life or ~vidowhood, and the rights 
incident to it." Xnzitl~ 2.. Smi th ,  supra; Cotton v. Xoseley, 159 AT. C., 
1 ;  Erlgcrfon 21. dycock ,  123 N. C., 134; l i iser  v. Iiiser, 5.5 S. C., 28; 
Quick 1 % .  Quick, 21 X. J .  L., 13. 

We therefore conclude that the contingent estate of Mattie Flynn 
does not prevent the application of the rule i11 Shelley's case. 

I t  is further contended that  the ~ r o r d s  ('bodily heirs" arc  not the same 
as "heirs of the body." This has been adjudicated with definiteness and 
certainty against defendant's contention. Blake v. Shields, 172 N.  C., 
628. 

111 the instant case it is  clear that  the use of ''bodily heirs" is not a 
descripfio personarurn, but the use is in the technical sense. Revis  v. 
V u r p h y ,  172 N. C., 579; Jones c. Ragsdale, 141 N.  C., 201; Daniel v. 
V a v i s o n ,  supra. 

I11 Bank c. D o ~ t c h ,  186 X. C., 510, Hoke,  J., afterwards Chief JUS- 
tice, again reviem the authorities with a wealth of learning and clear- 
neqs, and decides the same contention against what is  now the defend- 
ant's co~itention in  the instant case. 

I n  Tl'alker c. Butner,  187 K. C., 535, this Court continues to reaffirm 
this ~rell-established rule, and gives as a real present-day reason for its 
esteudrd life by the courts, and by the sufferance of Legislature, that  
"it prevents the tying-up of real estate by making possible its transfer 
one generation earlier, and also subjecting it to the payment of the debts 
of the first taker." 
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T h e  Cour t  also says :  "I t  is  doubtless, fo r  this  reason, t h a t  the  rule  
has  never been repealed i n  K o r t h  Carolina." 

Accordingly, we a r e  of opinion t h a t  the  d e ~ i s e  i n  t h e  instant  case 
comes clearly within the  ru le  i n  Shelley's case, and  h a d  the effect to  vest 
into Shack  F l y n n  a n  estate i n  fee s imple i n  t h e  lands devised, subject 
to  a n  estate i n  favor  of N a t t i e  F lynn ,  h i s  wife, contingent upon  her  
survival  of h i m  a n d  dur ing  her  widowhood. Inasmuch  a s  her  rights,  
a s  well as  t h e  homestead r ights  of Shack  F lynn ,  a r e  ful ly  protected, let 
t h e  judgment  of t h e  t r i a l  court  be 

Affirmed. 

DURHAM COR'STRUCTIOS COJIPAST r. R.  H .  'WRIGHT. 

(Filed 15 April, 1925.) 

1. Contracts-Bwach-Personal Service--Measure of Drunages. 
A contract for buying material for a building and superintending its 

construction is one calling for the personal services of the ones thus 
undertaking to furnish their services; and upon the tweach thereof by 
the other party in otherwise constructing his building, the measure of 
damages is the actual net loss after payment of expenses sustained by 
them, as  measured by the contract price and terms agreed upon, less such 
amount as  they may have reasonably been able to reduct? the amount flrst 
ascertained. 

Where the plaintiff has breached his contract of employment of a con- 
tractor to buy the materials for and superintend his building upon a per- 
centage basis of the cost, tlie defendant may elect to tlike the course of 
awaiting the completion of the building and suing for the full amount of 
his damages, or he may sue from time to time as  payments may have 
become due, as  provided for in the contract of employment. 

3. Same--Diminution of Damage-Burden of Proof-Evidence-Trials. 
Where tlie plaintifi seeks to hare the amount of darnages reduced by 

such sums as the defendant could hare reasonably avoidtld upon plaintiff's 
breach of a contract of employnlent to buy material for and superintend 
the erection of his building, tlie burden of proof as  to such diminution of 
damages is on the l?laintiff, upon which it  is competent to show the 
amount of contract work of this character the defendant had done in this 
locality during the life of the contract sued on. 

4. Instructions - Misleading - Appeal and Erro1'-Requests f o r  Instruc- 
tion. 

Where the judge, in his charge to the jury, instructs I hem upon princi- 
ples of law arising from the pleadings and evidence, and omits therefrom 
such elements of the principles inrolred as  will render the charge he has 
given misleading, an exception to the charge so given is; sufficient for an 
appeal without requiring that a special instruction thereon should hare  
been tendered and ref'used. 
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APPEAL by defendant from C1alTrrt, J., at J anua ry  Term, 1925, of 
I l u ~ a a a r .  

The  plaintiff, doing a general contracting business in building houses, 
complained against the defendant for damages, on account of the breach 
of R contract by which plaintiff was to receive 7% commission on the 
cost of material and labor to build a store building on Main Street, i n  
Durham. Plaintiff was to superintend the construction and buy the 
material and keep the laborers' time. 

The  defendant denied plaintiff's claim and contended that  he  made 
no contract with plaintiff for this work and was indebted to plaintiff 
in no sum, whatel-er. 

T h e  jury returned the following verdict: 
"1. Did the plaintiff and defendant enter into a contract to build 

certain store buildings, on Main Street, for the defendant, as alleged 
in the complaint ? Answer : 'Yes.' 

"2. Did the defendant breach said contract, as alleged in the com- 
plaint ? Answer : 'Yes.' 

"3. I f  so, what amount of dan~ages is the plaintiff entitled to recover 
of the defendant by reason of the breach of said contract? Answer: 
'Sixteen hundred dollars ($1,600).' " 

The  court charged the jury that, "the rule of damages under the 
third issue, briefly stated, would be the net profit, if any, the plaintiff 
construction company would have made if i t  had been permitted to 
carry out its alleged contract." T h e  court then follows this with an 
explanation as  to the method of finding the cost and computing thereon 
770 of the total cost, and of deducting therefrom the expenses the plain- 
tiff would have incurred in  performing the contract, on its part. 

The  court again instructed the jury, "that, if you come to answer 
the third issue you will answer it what you find from the evidence and 
by the greater weight of it, mas the net profit, if any, that  the plaintiff, 
constructioii company, would have made, if the contract had been car- 
ried out as contemplated." 

The  defendant excepted to these instructions to the jury, and to 
several rulings on the competency of evidence. 

Brawley & Gantt  f o r  plaintiff. 
Brogden, Reade d2 B r y a n t  for defendant. 

PARSER, J. The  rule of damages applied in  this case is the object 
of defendant's exceptions to the charge of the tr ial  court. This contract, 
as established by the verdict, calls for  the personal services of the "two 
active members in the company," Bowles and Vilkerson, in buying 
material and superintending the  construction of the building on Main 
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Street." Their  personal skill, experience a i d  abilitv, i n  so doing, were 
evidently among the causes for defendant to  make this contract. 

l h r c h  2%. Bush, IS1 PT. C., 125, givcq, although reviening the question 
from another standpoint, this suggestion: "To be sure, in the broad 
outlines, certain contracts are not difficult of classificat~on. Those of a 
strictly personal nature, involving particular personal skill or taste, 
such as a contract of an author to n-rite a book, an  artist to paint a 
picture, a sculptor to carve a piec7e of statuary, a singer to give a con- 
cert, and a promise to marry, a re  personal contracts." Upon the same 
reasoi~ing, tlie contract, in the instant case, to buy materials and super- 
i n tmd  tlie construction of a building, calls for personal skill and service. 
The  employment of these two men, for these purposes, by the month 
or by the job, payable in installments, or a lump sum, a t  the time agreed, 
would have been the same as the contract established by the verdict on 
the first issue. 

I n  Bo~iwzan 2'. Blanken.ship, 165 N. C., 319, the Court discusses the 
same question and says: "If this had been a contract for plaintiff's 
services or even for the use of a certain mill owned arid I-un by plaintiff, 
the position might be made available to defendant.'' T h e  "position" 
referred to is the rule of dimii~ishing the damage to tlie extent of the 
xi-ork done for other persons within the period covered by the  contract. 

The  distinction between the cases requiring the per,jonal service of 
the contractor, and those not requiring it, is discussed upon the question 
of assignability of executory contracts, i n  Schlesinyer v. Forest Products 
Co., 30 L. R. A. (77. S.) ,  347; R.  R. v .  R. R., 147 K. C., 368; 8' zmmons 
v. Zimmerrnan, 1 A. & E. Ann. Cas., 850. I n  an  elaborate note to the 
latter case, tlie authorities are  collected. 

I n  Foster v. Callaghan, 245 Fed., 944, it is held that, the contract 
between an  author and publisher is  personal, requiring the  personal 
services of the publisher. 

Since i t  appears concluqively, not only as a matter of law, that  the 
contract, i n  the instant case, calls for  the personal services of the plain- 
tiff's acti7-e officers, but from the record, it also appesrs that  this is 
t r w  as a matter of fact, and i t  necessarily follows that, the rule of 
damages, applicable to the instant case, is the rule COT-ering contracts 
for personal services, and that  compensation for the 17ss sustained is 
the true rule. 

I n  Ilassard-Short T. Hal-dison, 114 S. C., 482, Avery, J., says: '(The 
defendants had a right to demand that  the jury consider i n  diminution, 
any profit which it had been shown the plaintiff realized, or might, by 
reasonable diligence, h a r e  realized, by purchasing logs from others, 
or by entering into any new agreement with defendants and continuing 
to saw during the same period. I t  is the duty of one wh3 is  the sufferer 
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from a breach of contract to act like a man of ordinary prudence, and 
reduce his damage as far  as he can reasonably do so." Coal Co. v. Ice 
Co., 134 N.  C., 574; Oldham v. Kerchner, 79 N .  C., 106 ; Hendrickson v. 
Andwson, 50 K. C., 247; Tillinghast v. Cotton Mills, 143 N .  C., 269. 

I n  Smi th  v. Lumber Co., 142 N. C., 26, Walker,  J . ,  with his usual 
diligence and learning, collects the authorities and formulates the four 
remedies, among which the employee may elect, when the employer has 
wrongfully breached the contract of employment; and the rule appli- 
cable to the instant case, is as follows: "He may wait until the end 
of the contuact ~ e r i o d ,  and then sue for the breach, and the measure of 
damages mill be prima facie the salary for the portion of the term 
unexpired when he was discharged, to be diminished by such sum as he 
has actually earned, or might have earned by a reasonable effort to 
obtain other employment." Harkham v. Xarkham,  110 N. C., 356. 

Of course, this rule is not invoked out of any undue concern for the 
Dart7 who breaches his contract without a valid excuse. but the courts 
L " 
are chiefly concerned. when the wrongful breach of a contract has been " 
properly established, in making the plaintiff whole and in securing to 
him his rights under the contract. ddvertising Co. v. Warehouse Co., 
186 N.  C., 197. 

Howerer, such concern, on the part of the courts, will not let them 
permit the plaintiff to recover more damages than his actual loss is; 
consequently, the plaintiff has lost nothing, except the contract price, 
less the expenses that he mould have incurred in performing it, on his 
part, and less the amount that he would have earned during the same 
period in such other employment as he could have obtained by the 
exercise of ordinary prudence and diligence. 

I n  ,I1 ills v. XcRae ,  187 N .  C., 707, Justice Stacy (now Chief Justice) 
uses this impressive language: "It is a sound principle of lam, and cer- 
tainly appro\-ed in morals, that one who is injured in his person or 
property by the wrongful or negligent act of another, whether arising 
ex delicto or ex contractu, is required to protect himself from loss, if he 
can do so with reasonable exertion, or at trifling expense; and ordinarily 
he will be allowed to recover from the delinquent party only such 
damages as he could not, with reasonable effort, have avoided." 

While the burden is on the defendant to show matters in diminution 
of plaintiff's damages (Rendrickson z.. Anderson, 50 N .  C., p. 250), 
we perceive from the instant record, that it was in evidence that the 
plaintiff has continued in business as a general contractor in building 
houses, in the city of Durham, at  all times since the treaty began with 
the defendant, concerning the contract established by the verdict herein, 
and that the defendant was entitled to have this view of the case sub- 
mitted to the jury. 
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The plaintiff challenged the right of the defendant to present this 
question in  an  exception to the charge, bwause the defendant did not 
ask, in writing, for  any special instructions on this que,;tion. I t  appears 
to us not to be necessary, i n  the instant case, in order to present this 
question, that  a written request should have been made. The  true rule 
appears in S t w n k s  2%. Payne, 181 N. C., 588. 

Whenerer the tr ial  court attempts to state the rule of law applicable 
to the case, he  should state i t  fully and not omit any essential par t  of 
it. T h e  omission of any material par t  is, necessarily, error of an  
affirmative or positive kind. Therefore, i t  may be taken advantage of on 
appeal, by an  exception to the cliargr, without a s p e c i ~ l  request for the 
omitted instruction. 

T h e  defendant also seeks to present the question a!; to whether the 
plaintiff's damages are prospective, and are such :IS have not yet 
accrued; and that, therefore, he  was entitled to inv3ke the doctrine 
known as the "present-worth rule." T h e  instant record does not, i n  o m  
opinion, present this question with sufficient certainty for the Court 
now to pass upon it.  I t  would appear that  all the phintiff 's damages 
had accrued when this action was instituted. but. inasmuch as this is 

8 ,  

not certain, and this question may not arise upon the iwxt trial, it is not 
decided. 

F o r  the reasons pointed out, upon the  issue of damages only, let there 
be a 

h'ew trial. 
-- 

SAMUEL H. SHEARER & SON v. J O H S  F. HERRIR'G. 

(Mled 15 ilpril, 1993.) 

While ordinarily where no complaint is Bled, there con be no demurrer 
or answer upon n hich to file a counterclaim or cross action, and plaintiff 
may take a roluntary nonsuit, it is othernise where a judgment has been 
talten hy defendant ill hic  countc'rclaim set up in ansner to the affidavit in 
claim and delivery in the action. and set aside for excusable neglect, 
\~hc.rein the plaintiff shoned a meritorious cause of acl ion and obligated 
himself to plead the same if thereafter permitted to do so. 

Where the defendant in ansner to the affida\*it of the plaintiff in claim 
and tlelirery in the action has set up and recovered judgment upon his 
counterclaim in the absence of the l~laintiff, \rho has thereafter had the 
judgment set aside for escusable neglect, and therwfter fails to file 
arisner to the defendant's counterclaim, the plaintiff may not take a 
voluntary nonsuit as of right, and a judgment in defendant's favor upon 
his counterclaim is properly rendered. C.  S., 310, 521, 522. Tl'hedbee v. 
L e g y e t t ,  92 N. C., 470, cited and applied. 



AT. C.] S P R I K G  T E R X ,  1925. 461 

APPEAL by plaintiffs from G r a d y ,  J., at  October Term, 1924, of 
PESDER. 

The  material facts will be set forth in the opinion. 

J .  T .  B l a n d ,  ST . ,  for p l a i n t i f .  
d t ecens ,  Beasley  d. S t e r ~ n s  for de fendan t  

CLARKSOS, J. The plaintiffs, nholesale lumber dealers, who reside 
in Philadelphia, Pa. ,  were engaged for sometime prior to 14 April, 
1916, in manufacturing lumber in Pcnder County, N. C. The  defendant, 
to secure the payment of certain indebtedness due by him to plaintiffs, 
executed to plaintiffs a chattel mortgage on his saw n d l  outfit and 
equipment. Plaintiffs, through their attorney, brought suit on 14 April,  
1916, against the defeildnnt i n  the Superior Court of Pender County, 
I\'. C., and a t  the same time sued out a writ of vlaim and deliwry in 
accortla~ice ~ i t h  Ian-, as agent of plaintiffs made necessary affitlarit 
and gave bond. The  sunmolls \$-as returnable to J u n e  Term, 1916, of 
Peiitler Couiity. The shr~riff of Pender C1oulitv served the surrlnions 
and n r i t  on defendant a i ~ d  seized the property iiieritioned in the claim 
and delirery COT-ered by the chattel mortgage. Defendai~t  gaTe replevin 
bond and retained possession of the property. 

The  plaintiffs filed no complaint in the suit. Thc  defendant, on 26 
December, 1921, filed an  ansx7er to the chin1 and delivery affidavit 
and set u p  a counterclainl against the plaintiffs for $2,172. -It Xarch  
Term, 1922, tllc plaintiffs not being represented, the defendant recovered 
judgment against the plaintiffs in the sun1 of $1,924 and interest from 
14  ,ipril, 1916, and costs, aggregating liear $3,000. 

The plaintiffs had no k~ionlcdgc or notice of this judgment until 
a Philadelphia attorney in Julie, 1923, gare  tlicrri notice and made 
tleinand oil them for payment of the judgment. 

The  plaintiffs, upon notice from said attorney, employed counsel to 
malie iriotion to set aside said judgment. The  motion n a s  made after 
notice upoil affidavits at September Term, 1923, of Pender County, 
before Cranmer, J . ,  to set aside and vacate the judgment; and upon the 
Ilearing, tlie court rendered the judgnmit as appears in the cause vacat- 
ing arid setting asidr tlie judgment. The  defendant excepted to the find- 
ings of fact and judgment of Judge Crarimer, setting aside the said 
judgment and appealed to the Supreme Court. Upon hearing the appeal 
at Spring Term, 1924, the Supreme Court rendered a per c u r i u m  
opinion as follows : 

"The facts i n  evidence and the findings of his Honor are in full 
support of the  order setting aside the judgment for irregularity. There 
are also facts in evidence tending to uphold his Honor's present judg- 
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nierit on the ground of surprise and excusable neglect. On careful 
perusal of the record, me are of opinion that there is no error, and the 
judgment of the lower court is affirmed." Shearer v. Herring, 187 
AT. C.. 855. 

After the judgment of the Supreme Court was certified down to the 
Superior Court of Pender County, and after the June Term of Superior 
Court of said county, counsel for plaintiffs, before the clerk of the 
Superior Court, submitted to a voluntary nonsuit, which is set out in  
the record. After the Superior Court calendar for October Term, 1924, 
was set, the defendant, by his counsel, over the protest of plaintiffs' 
counsel, had the cause placed on the trial calendar, and upon motion of 
the defendant, the court below rendered the following judgment: 

"This cause coming on to be heard before his Honor, H. A. Grady, 
judge, at the October Term, 1924, of Pender Superior Court, upon a 
motion to set aside a judgment of nonsuit rendered by S .  V. Bowen, clerk 
Superior Court, and being heard, the plaintiffs being represented by 
Bland &- Bland, attorneys, and the defendant being represented by H. L. 
Stel-ens and C. D. Weeks, and i t  appearing to the c o u ~ t  that the plain- 
tiffs instituted an action against the defendant in the Superior Court of 
Pender County, on 14 April, 1916, and the summons ;herein was duly 
serwd upon the defendant, and the sheriff of Pender County seized in 
said action certain property described in the plaintiff's affidavit, and 
under orders of the court made from time to time in this action allowing 
the plaintiffs to file their complaint and the defendant to file answer 
thereto, and the plaintiffs failing to file their complaint in this action, 
and under the said orders the defendant having filed a cross action and 
set up a cause of action and counterclaim therein against the plaintiffs, 
and the plaintiffs h a ~ i n g  taken a nonsuit before the clerk of the Superior 
Court of said county as to their cause of action against the defendant 
long after filing of said defendant's cross action and counterclaim against 
the plaintiffs : 

"It is now on motion, considered and adjudged that the defendant is 
the owner of the property seized in this action by the sheriff of Pender 
County and replevied by the defendant, and that the defendant is 
owner of said property; 

"It is furthw considered and adjudged that the defendant be and is 
hereby allowed to amend his complaint and file the same within thirty 
days from the adjournment of this term of court, and t l a t  the plaintiffs 
be allowed 30 days thereafter to file answer. 

"And by consent, this cause is set for trial as the first civil case at  
the Narch Term of Court, 1929." 

The plaintiffs excepted to the judgment, assigned error and appealed 
to the Supreme Court. 
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T h e  plaintiffs contend in their brief:  "Under our code and practice 
the first p l~ad ings  of the plaintiff is a complaint, which, with the 
summons, constitutes the basis of the action. T h e  contents of the com- 
plaint are set out in detail. See Clark's Code. I f  no complaint is filed 
there is uothing to demur to or to answer, and certainly there can be 
no counterclaim. The rcniedy of the defendant, if no complaint is 
filed, is by motion of judgment of nonsuit." Ordinarily this contention 
is correct, but not from the facts here. 

On  the hearing of the motion to set aside the judgment obtained by 
defendant against plaintiffs, which n7as granted before Cranmer, J., 
and affirmed on appeal to this Court, Wm. P. Shearer, surviving partner 
of the plaintiffs' firm, made affidarit a t  the hearing, and section 11 is as 
follows : 

"That Sarnuel H. Shearer & Son hal-e a good and meritorious defense 
to the niattcrs and things set u p  in  the answer and counterclaim, which 
they desire in good fai th to interpose to the said answer and counter- 
claim, if the court shall adjudge that  the defendant, under the circum- 
stances of this caw, is entitled to file such ans~ver and counterclairn." 

Xainly  on the affidavit of TTm. P. Shearer, the former judgnlent of 
defendant was set aside. TITe think, under the language of the affidavit, 
plaintiffs should not now be allolr-ed to "blow hot and cold." T n l .  P. 
Shearer testified, in substance, that  if the court 11-ould sct aside the 
judgment against the plaintiffs they had a meritorious defense to the 
matters and things set u p  by defendant in the a n s n w  and counterclaim. 
They, for all intents and purposes of this  action, treated the allegations 
made in their affidavit to obtain claim and delivery-ancillery rcmedy- 
as a complaint, and testified that  they ha re  "a good and nleritorious 
tlefeme" to the ansner and counterclaim, "~vhich they desire in good 
fai th to interpose to the said ansner and counterclairn," 

Plaintiffs should ha re  fulfilled their obligation to the court below, and 
 hen the jurlgment 7~ as set aside and affirmed by this Court, filed their 
defense in the Superior Court a t  term, as TVm. P. Shearer, surviving 
partner, testified plaintiffs n ould do-in good faith. Plaintiffs did not 
do this, but, on the contrary, attempted to take a nonsuit before the 
clerk. 

C. S., 519, is as fo l lom : "Thc aasv er of the defendant must contain : 
"1. -4 gencral or specific denial of each n~a te r i a l  allegation of the 

cornplaint control ertcd hy the defendant, or of any knowledge or infor- 
mation thereof sufficielit to form a belief. 

"2. -1 statement of any new matter constituting a defense or counter- 
claim, in  ordinary and concise language, without repetition." 

C. S., 521. "The countcrclainl mentioned in this article must be one 
existing in favor of a defendant and against a plaintiff between whom a 
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several judgment might be had in  the action, and arising out of one 
of the following causes of action : 

"1. A cause of action arising out of the contract or transaction set 
forth in the complaint as  the foundation of the plaintiff's claim, or 
connected with the subiect of the action. 

"2. I n  a n  action arising on contract, any other cause of action 
arising also on contract, aud existing at the commeilcement of the 
action." 

C. S., 522. "The defendant may set forth by answer as many defenses 
and counterclaims as he has, whether they are of a legal or equitable 
nature, or both. They must be separately stated and numbered, and 
refer to the cause of action which they are intended to ansxer in such 
manner that  they niay be intelligibly distinguished." 

Ashe, J., in  15'hedbee r .  Leggett, 92 N. C., 470, sa id :  '(There is a 
distinction in counterclain~s set up  as a defense under set. 244 of The  
Code (now C. S., 521, supra) ,  which has not been taken or adverted 
to in the decisions upon that  subject heretofore made, that, we think, 
should be observed. The first subdivision urtder that  section is 'a cause 
of action arising out of the  contract or transaction sclt forth in the " 
coniplaint, as the foundation of plaintiff's claim, or connected with the 
subject of the action,' and second, ' I n  an  action arising cn  contract, any 
othw cause of action arising also on contract, and existing a t  the 
comnlencement of the action.' The  distinction is this. When a counter- 
claim such as is authorized by the first subdivision is set up, then we 
think the plaintiff should not be permitted to enter a nonsuit without 
the consent of the defendant, for  the reason that  as it is a connected 
transaction and cause of action the whole matter in cont .oversy between 
the parties should be determined by the one action. Bu t  when the 
counterclaim is an  independent cause of action arising on contract, such 
as is provided by the second subdivision, then we can see no reason why 
the plaintiff may not enter a nonsuit if he should choos: to do so. Bu t  
when the plaintiff in such a case does enter a nonsuit, the defendant 
sliollld be permitted a t  his election, to withdraw his counterclaim, which 
would terminate the action, or proceed to tr ial  with his ~.ounterclaim, if 
it  is t r a~e r sed ,  or moye for judgment against the plaintiff if its allega- 
tions are not denied, as in actions upon contracts by a plaintiff against 
a defendant." NcSe i l l  v. Lawton, 97 K. C., 11. 1 6 ;  XcLec,n v. XcDonald, 
173 N. C., p. 429; Cohoon v. Cooper, 186 N. C., p. 26. 

W e  think the court below, under the facts and circumstances of this 
case, had the authority to render the  judgment, and the same is hereby 

,Iffirmed. 
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EUGENE IRVIX ET AL., ADMISISTRATORS OF H. C. HARRIS, v. W. C. 
HARRIS ET AL. 

(Filed 15 April, 1925.) 

1. Bankruptc-Estates - Relinquishment of Assets-Election-Courts. 
Where a trustee in bankruptcy has determined that certain of the lands 

of the deceased bankrupt were valueless to the estate and would be a 
burden rather than an asset in his administration, and for this reason 
turns them over to the administrator of the deceased bankrupt to be used 
by him in settling his estate, which the bankrupt court has approved, 
his election so to do is irrevocably binding upon him, and upon the lands 
thereafter becoming valuable he may not claim the same as  a part of the 
assets of the bankrupt estate. 

2. Same--Questions for Jury-Trials. 
Held, upon conflicting evidence in this case as  to whether the trustee 

in bankruptcy had turned over to the administrator of the deceased cer- 
tain lands as  valueless, etc., or whether he had done so only for the 
l~urpose of administration and payment of debts, the question of full 
release or relinquishment of the lands was settled by the affirmative 
rerdict of the jury. 

3. SameIntervention-Actions-Guardian a n d  Ward. 
Where the controversy is made to depend upon whether the widow of 

the deceased in her action was entitled to a certain fund in the adminis- 
trator's hands of her deceased husband a s  against the trustee in bank- 
ruptcy of his estate, an intervener, in behalf of herself and her two 
cliilclren, as between the widow and her children, the better practice would 
be an independent adversary proceeding or the same may be determined 
in the present action by having a guardian ad l i tem appointed for the 
children who a re  minors. 

APPEAL by in te rwner ,  I r a  R. Humphreys ,  trustee i n  bankruptcy of 
TIT. C. H a r r i s ,  f r o m  Pinley,  J., a t  Sovember  Term,  1924, of ROCKIKG- 
H A X .  

Civil action t r ied upon  t h e  following issues: 
"I. I s  I r a  R. H u m p h r e y s  trustee i n  bankruptcy of W. C. H a r r i s ?  

A n s ~ ~ - e r  : 'Yes.' 
"2. D i d  said trustee elect to  surrender  possession of the  Wells t rac t  

of l and  a s  onerous or burdensome property, and not to  administer  the 
same i n  t h e  bankruptcy c o u r t ?  Answer : 'Yes.' " 

F r o m  a judgment on t h e  rerdict ,  t h e  t rustee i n  bankruptcy appeals. 

H u m p h r e y s  & Gwyn f o r  intervener, appel lant .  
J. JI. S h a r p ,  P. IV. Glidewell a n d  X a n l y ,  H e n d r e n  & Womble f o r  

defendants. 
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STACY, C. J. The question pfesented for decision arises out of the 
intervention, in the present proceeding, of I r a  R. Humphreys, trustee 
in bankruptcy of W. C. Harris, and it is this: Did the said trustee in 
bankruptcy, as such, elect to relinquish all his right, title and interest 
in and to a certain tract of land, known as the Wells place, which 
passed by the will of H. C. Harris to his son, W. C. Harris, on the 
ground that said property was valueless to the estate of the bankrupt 
and would therefore prove to be a burden rather than a benefit? The 
jury has answered the question in the affirmative and we think without 
error appearing on the record. 

The facts are these: H. C. Harris died 11 April, 1911, leaving a 
last will arid testament in which he devised to his son, W. C. Harris, 
a farm known as the Wells place. The son entered int2 possession of 
this farm after his father's death. I n  July, 1913, W. C. Harris was 
adjudged a bankrupt, and I r a  R. Huniphreys was chosen as trustee of 
his estate. Iinmediately upon qualification, the trustee in bankruptcy 
took possession of the land in question and remained in po3session thereof 
for about two years, when he surrendered the same to the administrators 
of the estate of H.  C. Harris, deceased, with the consent and approval 
and by order duly entered of the court of bankruptcy. 

The present proceeding, in which the trustee in bankruptcy of TV. C. 
Harris has intervened and set up claim to the property, was instituted 
7 September, 1015, by the administrators of the estate of H. C. Harris, 
deceased, for the purpose of selling all the real property belonging to 
said estate to make assets with which to pay the debts cf the decedent. 
When this proceeding was started and the trustee in ba~krup tcy  relin- 
quished possession of the farm in question, it was thoug'ht by all inter- 
ested in the matter that the estate of H. C. Harris, deceaaied, was utterly 
insolvent. But an  unexpected advance in the price of ]seal estate, and 
the rejection, as a result of litigation (182 .X. C., 656, m d  184 Y. C. ,  
547)) of a group of claims filed against the estate, made it possible for 
the administrators to sell the lands of H. C. Harris, incl~lding the Wells 
tract, for more than enough to pay all of the debts of the deceased, and 
there was left from the proceeds of the sale of this parlicular tract of 
land, over and abore the amount required for the payment of debts, the 
sun1 of $11,206.34. The present controversy is over the distribution of 
this fund, which has been paid into the clerk's office to await final judg- 
ment herein. 

The trustee in bankruptcy claims the fund as a part of the estate of 
W. C. Harris, bankrupt. W. C. Harris died in 1915, and his widow, 
Xis .  Janie M. Harris, in her own right, and as guardian of her minor 
children, heirs at law of W. C. Harris, deceased, claims said fund by 
reason of the election of the trustee in bankruptcy to surrender said 
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property to the administrators of the estate of H. C. Harris, deceased, 
which election, she says, was irrevocably made. 1 Loveland on Bank- 
ruptcy ( 2  ed.), p. 372. 

On the evidence, the case has been resolved by the jury in favor of 
the widow and children of W. C. Harris, deceased bankrupt. 

I t  was suggested, during the progress of the trial, that the trustee in 
bankruptcy had probably been discharged, and was therefore fumctus 
oflicio and without authority to act in the matter, but upon the evidence 
it was agreed that the first issue should be answered by the court, leav- 
ing only the second issue for the jury. 

The chief exception presented by the record relates to the sufficiency 
of the evidence to support the verdict. 

Eugene Irvin, one of the administrators of the estate of H. C. Harris, 
deceased, speaking of the circumstances under which the alleged sur- 
render and abandonment of the Wells place took place, said: "There 
was some controversy as to who should have possession of it. At that 
time it was considered more of a burden than an asset, and as Mr. Hum- 
p h r e y ~  stated, he took possession of it and operated i t  that year and one 
other year, and he wanted to turn it over to us verbally. Under these 
circumstances we didn't care to take charge of it. That is why we got this 
paper-writing (order of the bankruptcy court confirming the surrender). 
Our attorneys advised us not to take possession unless we got it through 
the proper channels. This was in 1915. At that time the debts of 
H. C. Harris far exceeded the total value of his assets. There were 
claims filed in excess of $75,000.00, and the estimated value of the 
assets was about $40,000. I t  mas under these conditions that he sur- 
rendered the Wells place." 

The trustee in bankruptcy testified as follows: "I surrendered pos- 
session to Eugene Irvin and R. S. Montgomery, administrators. I t  was 
necessary to sell the land to pay the debts of H. C. Harris. I turned 
the land over to them, into the custody of the Superior Court of Rock- 
ingham County, to be administered. I did not surrender all rights to it. 
I turned it over to the Superior Court to take it and administer it and 
pay the debts, if it took all, to take it and do whatever was proper to 
do, because I had no right to administer the man's estate in the Federal 
Court. I thought it very doubtful that there would be anything left. 
I have so expressed myself." 

The whole case mas made to turn on which one of these contentions 
should prerail. Without further detailing the evidence, we think it 
was amply sufficient to warrant the verdict, and when properly con- 
sidered with reference to the pleadings, the evidence, and charge of the 
court ( K a n n a n .  v. Assad,  182 K. C., 77), it would seem to be determina- 
tive of the rights of the intervener. 
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I t  is well settled that a trustee in bankruptcy may refuse to take pos- 
session of onerous or burdensome property. Sessions v. Romadka, 145 
U. S., p. 39. Upon his election to reject, the title to such property 
remains in  the bankrupt; and it has been held that a failure on his part 
to elect within a reasonable time is deemed an election to reject. Mesi- 
rov v. Innis Speiden & Co., 88 N.  J. L., 548; Sparhawk v. Yerkes, 142 
U. S., 1. 

I n  Cunningham v. Long, 188 h'. C., 613, the following was quoted 
with approval from Dushane v. Beall, 161 U. S., 513 : 

" 'It is well settled that assignees in bankruptcy arl. not bound to 
accept property which, in their judgment, is of an onerous and unprofit- 
able nature and would burden instead of benefiting the estate, and can 
elect whether they will accept, or not, after due consideration and 
within a reasonable time, while, if their .judgment is unwisely exercised, 
the bankruptcy court is open to compel a different csurse. (Citing 
authorities.) The same principle is applicable also to receivers and 
official liquidators. (Citing authorities.) 

" 'If with knowledge of the facts, or being so situated as to be charge- 
able with such knowledge, an assignee, by definite declaration or distinct 
action, or forbearance to act, indicates, in view of the particular cir- 
cumstances, his choice not to take certain property, or if, in  the lan- 
guage of Ware, J., in Smith v. Gordon, he, with such knowledge, '(stands 
by without asserting his claim for a length of time, and allows third 
persons in the prosecution of their legal rights to acquire an interest in 
the property," then he may be held to have waived the assertion of his 
claim thereto.' " 

So far  as the appellant is concerned, this opinion migk t well be closed 
here; but we observe the judgment also undertakes to settle the respec- 
tive claims of the widow and her children to the fund in question. AS 
against the trustee in bankruptcy, they h a ~ e  made a common defense, 
but since the rendition of the verdict herein. their interests are no longer - 
identical. Agreeable with the suggestion of counsel for defendants, we 
think the better practice mould be to hare the conflicting claims of the 
defendants determined in an adverse proceeding. This may be done in the 
present action by the appointment of a guardian ad litem for the minor 
children, as was the procedure in the case of Carraway v. Lassiter, 139 
N. C., 145. 

Judgment on the verdict will be affirmed, but vacated as between the 
widow and her children, and the cause remanded for further action not 
inconsistent with the above suggestion. 

Affirmed in part and remanded. 
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EDGAR SCALES v. CITY O F  WINSTON-SALEM. 

(Filed 15 April, 1925.) 

Government-Municipal CorporationeAgency-Principal and A g e n t  
NagIigenceTorts-Damages. 

An incinerator operated by a city for the burning of its garbage comes 
within the authority conferred upon it by statutePC. S., 2787 ( B ) ,  (61, 
799-and, its operation being a purely governmental function, exercised 
as a local agency of State government, the city is not liable for an injury 
caused by defects therein to an employee, in the absence of statutory pro- 
vision to the contrary. 

APPEAL by defendant from a n  order of Schenck, J., overruling a 
demurrer to the complaint, a t  February Term, 1925, of FORSYTH. 

The plaintiff alleged that  the defendant had constructed an  incinera- 
tor within its corporate limits for  the purpose of burning trash and 
refuse collected in the city, and set forth a minute description of the 
furnace and the method of its operation, which i t  is not necessary to 
recite. H e  alleged that  the defendant had negligently constructed the 
furnace, i n  the following respects : (1 )  I t  had not equipped the various 
doors with a screen to prevent the cinders and other contents from 
coming through the doors, when opened, and injuring the face and eyes 
of the operator; ( 2 )  i t  had not built the doors above the  base of the 
grates, so as to p r e ~ ~ e n t  the falling of hot ashes, etc., i n  the face and 
eyes of the person in  charge of the plant;  (3) i t  had not made a proper 
opening to the ash-pan, so as  to provide for removing the contents i n  
that  way; (4) i t  had not furnished the plaintiff any kind of protection 
for his eyes; ( 5 )  it  had failed to provide adequate appliances for remor- 
ing the contents of the furnace, and had negligently constructed the 
brick walls surrounding i t ;  ( 6 )  i t  had not provided for the plaintiff a 
safe place in  which to work. H e  alleged that, i n  consequence of the 
defendant's negligence, he had sustained personal in jury;  that  his eye- 
sight had been impaired and would probably be lost ;  that  he  had under- 
gone physical and mental suffering and had suffered pecuniary loss. 

The  defendant demurred, on the ground that  the construction and 
operation of the incinerator was a governmental function, for which a 
private action ~ o u l d  not lie i n  favor of the plaintiff. The  demurrer 
was overruled, and the defendant excepted and appealed. 

S. E. Edzi*ards and Holton & Holfon for plaintiff. 
Parrish (e. Deal for defendant .  

B ~ a a r s ,  J. Segligence cannot be imputed to the sovereign, and for 
this reason, i n  the absence of a statute, no pr i ra te  action for tort can 
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be maintained against the State. I t  follows that such an action will not 
lie against a municipal corporation for damages resulting from the 
exercise of governmental functions as an agency of the sovereign power. 
"The rule is firmly established in our law," says McQuillin, '(that 
where the municipal corporation is performing a duty imposed upon i t  
as the agent of the State in the exercise of strictly governmental func- 
tions, there is no liability to private action on account of injuries result- 
ing from the wrongful acts or negligence of its officers cr agents there- 
under, unless made liable by statute. I n  other words, unless a right of 
action is given by statute, municipal corporations may not be held 
civilly liable to individuals for 'neglect to perform or negligence in 
performing' duties which are governmental in their nature, and includ- 
ing generally all duties existent or imposed upon them by law solely for 
the public benefit." Municipal corporations, see. 2623; Hill v. Char- 
lo t te ,  72 N .  C., 55; Mofitt v. Asheville, 103 N .  C., 237; illcllhenney v. 
Wilmington, 127 N. C., 146; Peterson v. MJilmington, 130 N.  C., 76; 
Fisher v. Xew Bern, 140 N.  C., 506; Hawington v. ~Greenville, 159 
N. C., 632. 

Difficulty is often encountered in drawing the distinction between 
these two branches of municipal activity, the one sometimes apparently 
impinging on the other. Without undertaking to lay down any defini- 
tion which would be universal in its application, or to explain the 
apparent want of uniformity in some of the "border-'ine cases," we 
may say that in its public or governmental character a municipal cor- 
poration acts as an agency of the state for the better government of 
that portion of its people who reside within the municipality, while in  
its private character it exercises powers and privileges for its own cor- 
porate advantage. I t s  governmental powers are legislative and discre- 
tionary, and for injury resulting from a failure to excmise them, or 
from their negligent exercise, the niunicipality is exempt from liability; 
but it may be liable in damages for injury proximately caused by negli- 
gence in the exercise of its ministerial or absolute duties. I n  MofJitt v. 
Asheville, supra, %r. Justice Avery stated the principle as follows: 
"When such municipal corporations are acting (within the purview of 
their authority) in their ministerial or corporate charac1,er in the man- 
agement of property for their own benefit, or in the exercise of powers 
assumed voluntarily for their own advantage, they are impliedly liable 
for damage caused by the negligence of officers or agents, subject to 
their control, although they may be engaged in some work that will 
inure to the general benefit of the municipality. Shearman & Redfield 
on Neg., secs. 123 and 126; Dillon on Mun. Corp., 966 and 968; Thomp- 
son on Neg., 734; Meara v. Wilmington, 31 N .  C., 73; Wright v. Wil- 
mington, 92 N.  C., 156; Wharton Law of Neg., see. 190, 10; Myers 
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Federal Decisions, see. 2327. The  grading of streets, the cleansing of 
sewers and keeping in  safe condition wharves, from which the corpora- 
tion derives a profit, are corporate duties. Whitaker's Smith on Seg. ,  
122; Barnes c. District of Columbza, 1 Otto, 540-557; Treightman v.  
TT'ashington, I Black., 39;  Wharton Neg., see. 262. 

"On the other hand, nhere  a city or town is exercising the judicial, 
discretionary or legislative authority conferred by its charter, or is dis- 
charging a duty imposed solely for the benefit of the public, it  incurs 
no liability for the negligence of its officers, though acting under color 
of office, unless some statute (expressly or by necessary implication) 
subjects the corporation to pecuniary responsibility for such negligence. 
Hil l  v. Charlotte, 72 N .  C., 65; S .  v.  Hall, 97 X. C., 474; 2 Dillon 
Mun. Cor., secs. 965 and 975; Dargan v. Xayor,  31 A h . ,  469; Rich- 
mend e. Long, 17 Grattan, 375; Stewart v. ATew Orlearn, 9 La., 461; 
Wharton Keg., secs. 191 and 260; Hill v.  Boston, 122 Mass., 344; Shear- 
man & Redfield Neg., see. 129." 

The  nonliability of a municipal corporation for in jury  caused by neg- 
ligence in  the exercise of i ts  governmental functions may be illustrated 
by cases in  which i t  is held that  a city is not liable for a policeman's 
assault with excessive force, or for the suspension of a town ordinance 
indirectly resulting in damage to  property, or for in jury  to an  employee 
while i n  the  service of the fire department, or for failure to pass ordi- 
nances for the public good, or for  the negligent burning. of trash and 
garbage, or for personal in jury  caused by the negligent operation of a 
truck by an  employee in the service of the sanitary department of a 
city. Hill v. Charlotte, supra; 11Ioflitt v. Asheville, supra, p. 258; Peter- 
so72 c. IVilmington, supra; Hull v. Roxboro, 142 N. C., 453 ; Harrington 
1 > .  Green~sille, supra; Hines v. Rocky Mount, 168 N .  C., 409; Snider v. 
High Point, 168 N.  C., 608; Howland v. Ashezlille, 174 IS. C., 749; 
Nack v. Charlotte, 181 N. C., 383; James v. C'harlotte, 183 N .  C., 630. 
See, also, 14  A. L. R., 1473, annotation, and 32 A. L. R., 988, annotation. 

I n  applying these principles me must hold tha t  the incinerator mas 
built in the discharge of a governmental function. The  power to main- 
tain public works, buildings and improrements; to remove garbage, and 
to proride for the health, comfort and welfare of the people, is conferred 
by statute upon the cities and towns of the  State. C. S., secs. 2787 
( 5 ,  6) and 2799. I t  was in pursuance of this legislation that  the fur -  
nace nTas constructed; and, as suggested in Snider v. High Point, supra, 
the acts complained of mere in the performance of duties authorized by 
law solely for the public benefit, governmental i n  character and not 
merely privatc and corporate. There was error i n  overruling the d e  
murrer. 

Re~yersed. 
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AhIANDA SATCHELL, ADMIXISTRATRIX OF ROBERT SATCHICLL, v. JOHN F. 
hlcNAIR AKD J. J. RIcKAY, TRADISG AKD DOISG BUSINESS AS WACCA- 
MAW SHIR'GLE COMPANY. 

(Filed 15 April, 1925.) 

1. Employer and Employe+Master and Servant-Pareilt and Child- 
NegligenceInstructions-Appeal and Error. 

The parent is the natural guardian of her 15-year-old lad ;  and upon 
evidence that her son, employed to work in the woods for a shingle com- 
pany, was put to work by his employer, against her instructions, as  a 
"tripper" a t  the saw table, a place attended with danger, and with which 
he was inexperienced, it  is a breach of duty of the d(?fendant, and is 
actionable negligence when proximately causing the death of the boy, 
though not a matter of contract between the company and the parent; 
and a peremptory instruction that  the jury should not consider it upon 
the issue is reversible error. 

2. Employer and Employee - Master and Servant - Negligence - Evi- 
denc~Instructions--4ppeal and Error. 

The plaintiff's intestate, a lad of 15 years of age, was employed by the 
defendant to work as  a "tripper" a t  a shingle saw, under the sawyer, 
with allegation and evidence tending to show that i t  was necessary for 
the sawyer to see the plaintiff's intestate when the latter was operating 
the saw carriage, in order that  the intestate might work in safety, and 
that a board was suspended about 5 inches above the saw in such a man- 
ner a s  to obstruct this view, and in consequence the inter:tate's death was 
caused: Held, reversible error for the trial judge to instruct the jury to 
disregard the evidence of this obstruction in passing upon the question of 
defendant's actionable negligence. 

3. Employer and Employee - Master and Servant - Negligence - Evi- 
dence-Instructions-Appeal and Error. 

Where there is allegation and evidence tending to show that the death 
of plaintiff's intestate was caused by the negligent failure of the defend- 
ant ,  his employer, to furnish him a safe place to work al: i ts shingle saw, 
and to instruct him, an inexperienced boy, in this danglxous work, it  is 
reversible error for the trial judge to fail to instruct the jury in the lam 
arising from the evidence as  to  the defendant's duty the~eunder .  

ADAMS, J., not sitting. 

APPEAL by  plaintiff f r o m  judgment  rendered b y  Grady, J., a t  Sep- 
tember Term,  1924, of BR~NSWICK.  

Action t o  recover damages f o r  death of plaintiff's intestate, alleged t o  
have been caused by the  negligence of defendants  ( 1 )  in fai l ing to  pro- 
vide f o r  said intestate  a safe a n d  suitable place i n  which t o  work a s  a n  
employee of defendants, and  ( 2 )  i n  fa i l ing  t o  w a r n  arid instruct  said 
intestate  of the  dangers  incident t o  t h e  work  f o r  which he was employed. 
I t  is  f u r t h e r  alleged t h a t  a t  t h e  t ime intestate  received t h e  f a t a l  in ju r ies  
h e  mas 1 5  years  of age and  h a d  been a t  work a s  a t r ipper  a t  defendants' 
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mill only two weeks; that prior to this time he had worked for defend- 
ants in other positions; that plaintiff, mother of said intestate, had 
recluested defendants not to put her son at work as a tripper, because of 
the dangers attendant upon the performance of the duties of this posi- 
tion, and that defendants had promised to comply with this request. 
A11 the material allegations in the complaint are denied in the answer. 
The jury having answered the first issue, to wit, "Was plaintiff's intes- 
tate killed by the negligence of defendants, as alleged in the complaint 2" 
"No," judgment was rendered that plaintiff recover nothing of defend- 
ants, and that the action be dismissed. From this judgment plaintiff 
appealed, assigning errors. 

Herbert McC'lammy and Robert Vr. Davis for plainti f .  
Rounfree & Carr and C. E d  Taylor for defendants. 

CONKOR, J. I n  his charge to the jury his Honor instructed them as 
follows : 

"This case, gentlemen, that we are trying, is not based upon a con- 
tract; i t  is not based upon any agreement made between the plaintiff 
and the defendants, and any agreement that may have been made be- 
tween Amanda Satchell and the defendants, or Mr. Long, or any other 
person representing the defendants, would have nothing to do with the 
case and nothing to do with your verdict." Plaintiff excepted to this 
instruction; this exception is presented upon this appeal as the basis of 
the sixth assignment of error. 

At the time he was killed, Robert Satchell, plaintiff's intestate and 
son, was 15 years of age. H e  was at work at  defendants' mill as a 
tripper, having been thus employed for about two weeks. Prior to this 
time, he had been working for defendants, with his mother's consent, in 
the woods. I t  is admitted in the answer that the duties of a tripper at 
a sawmill are such as to require care and prudence on the part of the 
employee for his own safety. Defendant, J. J. McKay, testified that he 
did not consider the position of a tripper as very dangerous. He said: 
"I would not pick up a man without any experience and put him in 
one of the mills as a tripper, but this fellow had worked around the 
mill and knew how to pull off boards." 

Plaintiff alleges in her complaint that on several occasions prior to 
the death of her son, she talked with Mr. J. J. NcKay and also to the 
foreman, Mr. Long, and t ~ l d  him that she did not want her son to do 
the tripping or to work at the mill; that she requested them not to place 
him at this work, because it was dangerous for a boy of his years to do. 
She testified that her son had bwn working for defendants in the woods, 
and that one day Mr. Long called him and hired him to work at  the 
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mill as a tripper; that she went to Mr. Long and told 'him not to hire 
Robert to trip, and he said, "I won't put him to tripping any longer." 
This mas about a week before Robert was killed. Mr. :Long, testifying 
as a witness for defendants, denied that plaintiff had this conversation 
with him. 

I t  is true, as his Honor instructed the jury, that this action is not 
based upon a contract; but the peremptory instruction that the agree- 
ment between Amanda Satchel1 and Mr. Long, foreman of the mill, if 
the jury should find that such an agreement was made, would have 
nothing to do with the case and nothing to do with the verdict, cannot, 
upon the evidence in this case, be sustained. The mother, and natural 
guardian of the infant, having forbidden defendants to employ him as 
a tripper, according to her testimony defendants violated a duty to the 
infant when they employed him and put him to work jn this position. 
Their act in so employing him, and in so putting him to work as a 
tripper, was in itself a breach of this duty, and if it was the proximate 
cause of the injury, was actionable negligrmce. His Honor failed to 
instruct the jury in accordance with the law applicable to the facts, 
which the jury might find from the evidence. Haynie v. Power Co., 
157 N. C., 503. I n  his opinion in this case Justice Brcwn says: "The 
sum and substance of the many cases cited in these notl:s (30 L. R. A. 
(N. S.), 311) are that i t  is a general rule that an employer putting a 
minor servant, against his parent's consent, to do the work by which 
the child is injured, commits an actionable wrong, for which the em- 
ployer is liable, although there is no other evidence of iegligence upon 
his part.'' R. R. v. Fort, 17 Wallace, 553, and cases cited in Rose's 
notes annotating this case. See, also, Ensley v. Lumber Co., 165  N. C., 
687. By this instruction, plaintiff was deprived of any consideration 
by the jury of the facts in this regard, as she contended them to be, and 
of the benefit of well-settled principles of law applicable to such facts. 

His Honor further instructed the jury as follows: "Now, the plaintiff 
alleges in her complaint, and it is contended here upon the trial, that 
there was a board suspended over the saw, something like 18 inches in 
width, and that this board prevented Mr. Long from seeing the boy; 
but it is my duty, gentlemen, to charge you that there icj no evidence in 
this case which would justify you in finding this contertion to be true, 
because the witnesses for the plaintiff have testified that each one of the 
parties in question-that is, the boy and Long-were in plain view of 
the other; that the boy could see Long and that Long could see the boy; 
in other words, that the board in  question was not between them at the 
time of the accident. Therefore, gentlemen, you cannot find as a fact 
that there was any negligence on the part of the defendants in this 
respect, and a verdict based upon such presumption would be entirely 
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erroneous, and i t  would be my duty to set it aside if it were so rendered." 
Plaintiff excepted to this instruction; this exception is the basis of the 
seventh assignment of error. 

Plaintiff alleges in her complaint that, just before his death, Robert 
Satchell, in the performance of his duties as tripper, was in the act of 
taking from the carriage a board which had just been cut from a log 
on the carriage; that the sawyer was standing in his position, about 
6 feet from Robert, waiting for him to take the board off the carriage 
and adjust the "dogs," as it was his duty to do, before reversing the 
lever and thus causing the carriage to return for another "cut". , that 
while Robert was thus engaged, the sawyer "recklessly, carelessly and 
negligently pulled the lever back while not looking towards said de- 
ceased, and recklessly, carelessly and negligently neglected to observe, as 
he was required to do, and by reason of the obstruction of his view by 
a board between the sawyer and said deceased, did not and could not 
see him, and thereby caught his clothing by the 'dog' and threw the 
deceased into the machinery, where his body was torn and mangled," 
thus causing his death. 

There was evidence "that there was a board hanging over the saw, 
between the sawyer and the tripper, 3 or 4 feet long, hanging straight 
down, right above the saw, from the joist; that the board mas about a 
foot and a half wide, and was there to keep the sawdust from flying; 
that the bottom of the board was about 5 inches from the teeth of the 
saw. The sawyer stood about 18  inches or more from a straight line in 
front of the saw, and the tripper about 2 feet or more from a straight 
line in the rear of the saw, and it was practically open between the 
sawyer and the tripper. There wasn't any obstruction, except the board 
hanging over the saw. Satchell could see the sawyer all the time, and 
the sawyer could see Satchell." The sawyer testified that the board did 
not come between him and where the tripper was standing; that Robert 
took the last two boards off the carriage, and that he saw that the car- 
riage was clear; that he turned his head to look at the pedal under his 
foot, and that when he turned his head to look back up, Robert was 011 

the saw, turning over. 
This evidence should have been submitted to the jury, in order that 

they might find whether or not, at  the time the sawyer reversed the 
lever, the board obstructed his view and prevented him from seeing 
Satchell. There is error in the peremptory instruction, and the assign- 
ment is sustained. 

We have examined the charge, which is set out in full, in the state- 
ment of case on appeal, with care. We fail to find therein any instruc- 
tion as to the duty which upon the facts as the jury might find them 
from the evidence the defendants owed to the plaintiff's intestate. His 
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Honor instructed the jury as follows: ('I charge you, as a matter of 
law, tha t  you cannot guess-you are  not permitted to guess-at any- 
thing, but you must find the facts from the evidence, and if the evidence 
in  this case is of such character and quality as to satisfy you by the 
greater weight that  there was some particular duty  owing to the dead 
boy by defendants, and that  duty was violated, and as a direct and 
proximate result of such violation he was killed, i t  would be your duty 
to answer this issue (Yes' ; otherwise, you should answer i t  'No.' " W e  
are unable to find in the charge any instruction as to the duty  which 
the law imposed upon defendants with respect to  plaintiff's intestate, 
who, it is admitted, was their employee and was of the age of 15 years. 
I t  was the duty of the judge to so instruct the jury. Bowen v. Schnib- 
hen, 184 N.  C., 248; Hauser v. Furniture Co., 174 N .  C., 463; 8. v. 
~llerrich., 171 N. C., 788. There must be a 

New trial. 
ADAMS, J., not sitting. 

N. LUNSFORD ET AL. V. IDA E. YARBROUGH ET AL. 

(Filed 15 April, 1925.) 
1. Advancements. 

An advancement is a provision made by a parent on behalf of a child 
for the purpose of advancing this child in life and to enable him to antici- 
pate his inheritance to the extent of such advancement. 

The ordinary rule that an advancement bears interest from the death 
of the parent does not control the intent manifestly appearing from 
the parent's will to the contrary; nor will the death of the testator 
control in instances where his express intent is to postpone an equal 
division among his children until after the death of his nife, to whom the 
estate is thus given, for in such cases interest on the advancements com- 
mences from the death of the life tenant. C. S., 3234, providing that the 
existence of the widow's life estate is no bar to the rights of vested 
remainders, has no application. 

APPEAL by defendants from C'alcerf, J., at J anua ry  Term, 1925, of 
PERSON. 

Special proceeding for partition of lands and for an accounting by 
the children of N. Lunsford, Sr., who have received advrtncements from 
their father during his lifetime. 

Advancements were made by N. Lunsford, Sr., during his lifetime, 
to four of his children, if no more. T h e  value of each advanc~ment  
was fixed by h im a t  the time of its making, and i t  Gas specifically 
designated as an  adrancement. H e  died 4 September, 1904, learing a 
last will and testament, i n  which he  disposed of his property as follows: 
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"I will that my wife, Nary  J. Lunsford, take all of my estate, both 
real and personal to her own proper use so long as she remains my 
widow meting out to our children Equal Justice at  her death or mar- --- 
riage all of my estate to be equally dirided between my children, 
each one accountirig for advancements, share and share alike." 

Mary J. Lunsford died 8 August, 1923, without having married a 
second time. 

I n  dividing the testator's property, after the death of his widow, the 
trial court was of the opinion, and so ordered, that the advancements 
made by N. Lunsford, Sr., to some of his children during his lifetime 
should be charged with interest from the date of his death, 4 September, 
1904. 

Defendants appeal. 

S. L u m f o r d  a n d  W i l l i a m  D. Jferritt for plaintifis.  
C.  A. B a l l  for defendanfs .  

STACY, C. J., after stating the case: N. Lunsford, Sr., made certain 
advancements to several of his children during his lifetime, and fixed 
the specific value of each advancement at  the time it was made. I n  his 
last will and testament he provided for an equal distribution of his 
property among all of his children, after the expiration of a life estate 
given to his ~v i fe  therein, and stipulated that said advancements should 
be accounted for in the final settlement of his estate. The single ques- 
tion presented for decision is whether the trial court erred in allowing 
interest to be charged on these adrancements from the date of the death 
of testator, 4 September, 1904, till the actual division of his estate fol- 
lo~ving the death of his widow in 1923. There is no contention that 
such advancements should bear interest from the time they were made. 
T a r t  G. T a r t ,  154 N .  C., 502. But it is the contention of the defendants 
that, under the above clause in the testator's mill, equal division of his 
estate was not to be had until the death or remarriage of his widov, 
and that as their enjoyment of the property mas thus postponed, the 
advancements should be considered as of this date without any accrued 
interest. They say the time when the shares of all the children were to 
be made equal, under the prorisions of their father's will, was at  the 
death of their mother, the life tenant. We think the defendants are 
correct in this position. Puryear  v. Cabell, 65 Va., 260; Xyle  v. Gon- 
rad,  25 W .  Va., p. 774. 

An advancement may be defined as a provision made by a parent on 
behalf of a child for the purpose of advancing said child in  life, and to 
enable him to anticipate his inheritance to the extent of such advance- 
ment. C. s., 1654, rule 2;  T h o m p s o n  v. Xmith, 160 N.  C., 256; Kyle v. 
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Conrad, supra. Ordinarily, the value of an advancement is to be deter- 
mined as of the date of its making. Ward v. Riddick, 57 N.  C., 22; 
Shiver v. Brock, 55 N.  C., 137;.Lamb v. Carroll, 28 N.  (I, 4 ;  Stallings 
v. Sfallings, 16 N.  C., 298. And, on an accounting, no interest is to be 
charged against an advancement prior to the death of the testator or 
intestate, or the time fixed for division, where, by will, i t  is extended 
beyond the death of the parent or testator. Tart  v. Tart ,  supra; 
X c S a i r y  v.  XcATairy, 1 Shannon's Tennessee Cases, p. 341. 

Usually, the time for distribution is at  the death of the parent. But 
here the time for division was postponed by the testator until after the 
death or remarriage of his widow. H e  made the advancements during 
his lifetime, and in  his will he fixed the death of his widow as the time 
for the ultimate division of his estate. I t  is not to be prl3sumed that he 
nlisunderstood the provisions of his mill. But, on the other hand, his 
intvition, clearly expressed, is controlling in the matter. Kyle  v. Con- 
rad, supra. 

We are not coilsidering a case where actual division h ~ s  been delayed 
beyond the time fixed for distribution, either by law or by the testator. 
There a different rule may apply during the time of such delay. 
NcNairy  v. 111 ciVairy, supra. 

The decision in  Daves v. Haywood, 54 N .  C., 253, is not at  variance 
with this position, for in that case three of the children, or ultimate 
takers, borrowed upon their interests and took what tl-,ey called "ad- 
vancements" from the executrix and life tenant after the death of the 
testator. They were, therefore, properly charged with irterest on these 
loans. 

We are not unmindful of the argument that the position taken by the 
defendants should not be allowed to prevail, because, under C. S., 3234, 
the existence of the widow's life estate was no bar to the right of vested 
remaindermen to have the remainder sold for division or actually par- 
titioned, subject to the right of possession of the life tenant during the 
continuance of her estate (Baggett v. Jackson, 160 N .  C., 26) ; but this 
mas not done, and the time for division is fixed by the w.11 of the testa- 
tor at  the date of the falling in of the life estate. The defendants were 
under no greater obligation to proceed under this statute than the plain- 
tiffs, even if it be pertinent or have any bearing on the question before 
us, which is not conceded. 

There was error in allowing interest to be charged o i  the aduance- 
ments prior to the time fixed for the final division of the estate, which 
was at  the death of the life tenant. 

Error. 
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FARMERS BAXK AND TRUST COhlPANY v. W. RI. MURPHY 
AKD 15'. H. MALPASS. 

(Filed 15 April, 1926.) 

1. Actions - Claim a n d  Delivery - Possession - Title - Principal a n d  
Agent-Parties-Statutes. 

Where one has intervened (C. S., 829) in an action, and is allowed to 
l~lead that the property attached in the action was his onn ,  and 111 his 
pssession a t  the time of the levy under the attachment, and there v a s  
evidence thereafter introduced, by affidavit and otherwise, that the nos- 
sessjon and onnersllip was claimed by the intervener, a s  agent of another 
v h o  had ~~urchased  for raluc from the defendant in the original action: 
Held, on motion to make such third person a party, the refusal of the 
motion is not a matter of discretion n i t h  the trial court, but should have 
been granted to have all the parties a t  interest before the court and deter- 
mine the matters involved in one and the same action. C. S , 460. 

2. Same-Merchandise in Bulk-Sales-Instructious-Appeal and  Error .  
The failure to comply with the provisions of C. S., 1013, in attempting 

to malic a sale of merchandise in bulk, makes the sale void a s  to existing 
creditors. ctc., of the vendor, and not as  to subsequent creditors after the 
merchandise 1x1s been taken over by the purchaser through his agcnt and 
the business has been thus continued; and an i~istruction is revcrsihle 
error upon evidence of this character that failure to comply with C. S., 
3288, rendered the transaction void, and C. S., 3291, making such failure 
a misdemeanor, does not affect the result. 

APPEAL by  defendants f r o m  judgment rendered by  Grady, J., a t  
October Term,  1924, of PEIJDER. 

O n  1 5  September, 1921, defendant  TV. M. M u r p h y  executed notes, 
aggregating $5,125, payable t o  the  order  of 0. B. Malpass. These have  
been t ransferred to  and  a r e  now owned by  plaintiff. Subject  to  a credit 
of $1,000, they a r e  now due. T h i s  action w a s  begun on  21  February ,  
1922, t o  recover of said defendant  t h e  balance d u e  on these notes. B y  
r-irtue of a w a r r a n t  of attachment, issued i n  this  action, the  sheriff of 
Pender  County levied upon  and  seized a cer tain stock of merchandise 
and  cer tain seed potatoes, fertilizer a n d  crates, located i n  a store build- 
i n g  i n  Rocky Poin t ,  a s  the  property of W. 11. Murphy.  Defendant  
thereupon filed a n  affidavit, i n  ~ h i c h  h e  set f o r t h  tha t  said seed potatoes, 
fer t i l izer  a n d  crates seized by  t h e  sheriff were t h e  property of Samuel  
Snell, a commission merchant  and  produce broker of Phi ladelphia,  and  
were, a t  t i m e  of seizure, in h i s  possession a s  agent  of said Samuel  Snell. 
S a i d  potatoes, fertilizer and  crates mere thereupon, pursuan t  to  an order 
of court,  released f r o m  t h e  levy of t h e  sheriff upon  t h e  filing of the  bond 
required. 

W. H. Malpass  filed a n  affidavit i n  this  action, setting for th  t h a t  h e  
is  t h e  owner of t h e  stock of merchandise seized b y  t h e  sheriff, hav ing  
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purchased same from W. M. Murphy on I August, 1321. Upon his 
motion, he was allowed to intervene in  the action and was made a party 
defendant. Said stock of merchandise was thereupon, pursuant to an  
order of court, released from the lery of the sheriff upon the filing of 
the bond required. 

Upon the trial of the action the issues submitted to the jury, with 
answers thereto, mere as follows : 

"1. I s  W. H. Malpass the owner of the stock of merchandise referred 
to in the warrant of attachment? Answer : 'No.' 

''2. What was the value of said stock of goods on :he date of the 
attachment ? Answer : '$1,800.' 

"3. What was the value of the seed potatoes, fertilizer and strawberry 
crates seized by the sheriff at  the  time of the seizure? Answer: 
'$1,029.94.' " 

From the judgment rendered on this verdict defendants appealed to 
the Supreme Court, assigning errors based upon exceptions duly noted. 

Gavin  & Boney ,  George R. W a r d ,  and C. E.  X c C u l l t ~ n  for plaintiff. 
Bland & Bland  for W .  ill. J l u r p h y ,  
Weeks  & COX for W .  H.  Halpass.  

CONNOR, J. There was evidence that  the seed potatoes, fertilizer and 
strawberry crates seized by the sheriff under the warran; of attachment 
as the property of W. &I. Murphy were the property of Samuel Snell, 
of Philadelphia, and were in  the possession of Nurphy  a t  the time of 
the seizure as agent $of Snell. Upon the ruling of his Honor that cer- 
tain evidence offered by Murphy was not competent hecause Samuel 
Snell had not interrened and was not a party to this action, defendant 
Murphy moved that  said Samuel Snell be allowed to intervene as a 
party defendant. The  deposition of Samuel Snell had been taken and 
had been introduced in eridence by defendant Murphy. Motion denied. 
Defendant excepted. Attorney for defendant Murphy, who was also 
attorney for Samuel Snell, then moved that the pleading:, be amended to 
show that Snell, by his agent, Xurphy,  intervenes. Motion denied. 
Defendant excepted. 

Defendant Murphy assigns as error the refusal by his Honor of these 
motions. This  assignment of error must be sustained upon the authority 
of T e m p l e  v. H a y  Company ,  184 K. C., 239. The motion was not 
addressed to the  discretion of the  court; i t  was made as a matter of 
law, upon the facts which the evidence tended to shorn. I t s  refusal is 
rerersible error. .Hoke ,  J., in  the opinion for the Court i n  T e m p l e  v. 
N a y  Company ,  says: "In various and well-considered decisions of this 
Court on the subject, i t  is recognized as the policy and expressed pur- 



N. C.] S P R I N G  T E R M ,  1925. 481 

posc of our present system of procedure that  all matters i n  a given con- 
trorersy should, as  f a r  as possible, be settled in one and the same 
action." Gutlink v. D u ~ h a m ,  168 N. C., 573; C. S., 460. I f  the facts 
be as the deposition of Samuel Sncll and the testimony of W. If.  Mur- 
pliy tend to show, defendant W. A l .  X u r p h y  held the  property levied 
upon, and sought to be subjected to the payment of plaintiff's debt, as 
agent of Snell. Snell was a necessary party for a final and complete 
determiriation of the ownership of the property. The  property attached 
was claimed by Snell, as appears from his deposition. H e  had the right 
to intervene or interplead. C. S., 829. Nurphy,  in ~ i h o s e  possession 
thc property n a s  levied upon by the slicriff, denied that  he owned the 
property, and testified that  he  held i t  as agent of Snell. The  motion 
should have been allowed, and the issue thus raised determined by the 
jury. 

Thcrc \\-as evidence tending to show that  defendant, W. H. Malpass, 
purchased the stock of merchandise from W. M. Murphy on 1 August, 
1921. T l ~ e r e  is no evidence that  C. S., 1013, known as "The Bulk Sales 
Act" x a s  complied with, nor is thcre any eridence that  on said date 
TIT. M. Nurpliy had any creditors. T h e  notes upon nh ich  this action 
is brought ve re  executed on 1.5 September, 1921. H i s  Honor instructed 
t l ~ c  jury that  failure to comply with C. S., 1013, in the sale of the stock 
of merchandise by Murphy to Malpass, rendered the sale void, that  no 
title to same passed from X u r p h y  to Malpass and that  if they believed 
all tlie eridence in this case, they could not find that  Malpass v a s  the 
oliller of the stock of nlerchandisc a t  tlie date of the seizure by the 
sheriff. Defendants excepted to and assign this instruction as error. 
This assignment of error must be sustained. C. S., 1013, has no appli- 
cation to this case. Failure to comply with its provisions renders the 
sale void only as against creditors of the seller. The  provision for notice 
to creditors, a t  least serer1 days before a contemplated sale, as one of the 
requirements for its ralidity, shows clearly that  the statute applied only 
to existing creditors of the seller. I t  cannot he construed as applying to 
a subsequent creditor, certainly where there are no creditors at time of 
sale. 

There n-as evidence tending to shorn that  prior to the  sale on 1 August, 
1021, TV. H. Malpass had been adjudged a bankrupt, and that  he was not 
discharged from bankruptcy unti l  after the sale. There is'also evidence 
that  after the sale Malpass continued to carry on the business under the 
name of W. &I. Murphy, buying goods, and depositing money i n  the 
bank in  the name of W. M. Murphy. He signed checks on deposits, 
'T. 31. Murphy by W. 11. Malpass." There was no evidence that  W. H. 
Malpass filed in the office of the clerk of the Superior Court of Pender 
County the certificate as required by C. S., 3288, or otherwise complied 
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wi th  t h e  provisions of said statute. H i s  H o n o r  instructed t h e  j u r y  
t h a t  fa i lu re  by  W. H. Malpass  t o  comply w i t h  0. S., 3288, rendered 
the  t ransact ion between h i m  a n d  M u r p h y  void a s  t o  creditors of t h e  
parties. Defendants  excepted t o  a n d  assign th i s  instruct ion as  error .  
T h i s  s ta tu te  manifest ly  is  f o r  t h e  protection of creditors of persons 
who f a i l  t o  comply wi th  i t s  provisions, o r  of others who do business 
with them. T h e  consequences of a violation of t h e  s tatute  a r e  mescribed 
b y  C. S., 3291. T h e y  seem t o  be  l imited t o  punishment  as, a misdemeanor 
f o r  i t  is expressly provided t h a t  fa i lu re  to comply wi th  C.  S., 3288 
shall not prevent a recorery i n  a civil action by t h e  person who shall 
violate t h e  statute. T h i s  assignment of e r ror  mus t  be-sustained. 

u 

F o r  errors  assigned by  appel lants  a n d  sustained b y  th i s  Court ,  there 
mus t  be a new tr ia l .  I f  t h e  motion to make  Samuel  Clnell a p a r t y  i s  
renewed, i t  should be  allowed so t h a t  a n  issue a s  to  whether  h e  i s  t h e  
owner of t h e  seed potatoes, fertilizer a n d  crates seized by  t h e  sheriff 
m a y  be determined by  a jury.  T h e  burden of th i s  issue, will, of course, 
he upon  h i m  as a n  interpleader. T h e r e  mus t  be a 

S e w  t ~ i a l .  

J. JIARVIS HUST v. N. L. EURE, PAUL WEBB, J O H N  J. SHERRIN, AND 
DR. J. H. WHEELER. 

(Filed 22 April, 1925.) 

1. Bills and Sotes-Nonnegotiable Instmments-Recitations for V a l u s  
Prima Fade Case-Presumption. 

There is no presumption of a consideration for a nonnegotiable instru- 
ment, and upon the plaintiff in an action thereon rests the burden of proof 
throughout the trial of showing a sufficient consideration; and the same 
ruling applies when the instrument makes out a prima facie case by the 
recital of value when i ts  execution and delivery a r e  shown. 

2. %me--Burden of Proof-Instructions. 
Where in an action to recover upon a nonnegotiable note the plaintiff 

has made out a prima facie case by showing the execution and delivery 
of the instruinent,.the burden of disproving the issue doe!? not shift to the 
defendant, and recovery in the action will be denied if taking all the evi- 
dence into consideration the jury may find it  sufficient to sustain a verdict 
in the defendant's favor, or that  notwithstanding the presumptive evi- 
dence in the plaintiff's favor i t  had not satisfied the jury by its greater 
weight that  he was entitled to recover thereon, or if the evidence in 
tlcfendant's favor has been sufficient to balance in the r i n d s  of the jury 
the prima facie presumption in the plaintiff's favor. 

3. Courts-Issues. 
While the framing of issues is left largely to the discretion of the trial 

judge, and no error will be found if the issue permit the parties to  present 
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every phase of their contentions and evidence relating thereto without 
prejudice to their rights, yet the trial judge should, in the exercise of his 
discretion, clarifj the issuable matters so that the jury, in the exercise of 
their intelligence, may correctly decide them upon the evidence under cor- 
rect instructions of the court as to the principles of law applicable. 

4. Evidence--Prima F a c b  Ca.se--Appeal and Error-Prejudice--Harm- 
less Error. 

The rules of evidence are important to the establishment of the rights 
of litigants, and a disregard of the rules establishing a presumptive right 
or prima facie case wherein a litigant has been substantially prejudiced, 
may not be regarded as a mere technical or harmless error, and an instruc- 
tion that erroneously places the burden of the issue upon the defendant 
when it should have remained on the plaintiff in a civil action, is reversi- 
ble error. 

5. Instructions - Burden of Proof - Prima Facie Case - "Satisfy the 
Juryw-Appeal and Error-Reversible Error. 

Where the burden of the issue in a civil action remains with the plain- 
tiff throughout the trial, an instruction that requires the defendant to 
satisfy the jury in his behalf is equivalent to requiring him to establish 
his defense by the preponderance of the evidence, and is reversible error. 

THE defendants, N. L. E u r e  and J. H. Wheeler, appealed from a 
judgment of McElroy, J., entered upon a verdict of a jury a t  J a n u a r y  
Term, 1925, of GVILFORD. 

T h e  contest is upon a $2,000 note, executed by defendants t o  plaintiff 
on 20 July,  1920, payable "sixty days from date." 

The  defendants, E u r e  and Wheeler, admitted the execution of the  
note, but defended on the ground that i t  was an  accommodation paper. 

This case was considered by this Court on a former appeal, and is 
reported in  188 N. C., p. 716. 

Wilson & Frazier; King,  Sapp & King for plaintif 
Bynum,  Hobgood & Alderman, for defendants. 

VARSER, J. I n  the  former opinion i n  this case i t  was held that  the 
note sued on was nonnegotiable, and, therefore, under the  former rulings 
in this S ta te  (Stronach v. Bledsoe, 85 N.  C., 473, 476; Can-ington v. 
Allen, 87 N.  C., 354)) "A consideration is not presumed and must be 
both averred and proved. I n  such case the burden of proving a con- 
sideration is on the  plaintiff." 

I t  is also held that  the recital of value in  the note itself makes out a 
prima facie case when the execution and delivery are  shown; and if the 
defendant then offers evidence tending to establish a fai lure of con- 
sideration, the burden remains with the plaintiff to satisfy the jury by 
the greater weight of all the evidence that  the contract is  supported by 
a valuable consideration. 
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After charging the jury as to the prima facie case made out by plain- 
tiff, the trial court said to the jury: "And the burden of proof, not the 
burden of the issue, shifts to the defendants. The term 'prima facie' 
means that which suffices for the proof of a particular fact until con- 
tradicted or overcome by evidence. I f  the plaintiff th1.n makes out a 
prima facie case and the burden of proof shifts to the defendants, then 
the defendants, in order to defeat a recovery by the plaintiff, must show 
to the satisfaction of the jury, and not by the greatel. weight of the 
evidence, that said note was given as an accommodation to the plaintiff, 
and was without valuable consideration; and if such facts are shown to 
the satisfaction of the jury, the plaintiff would not be entitled to 
recover." This charge is assailed in defendants' exceptions. 

The issue submitted was in the usual form in debt. 
The terms, "the burden of the issue," and "the burder, of proof," and 

"the duty to go forward with the evidence," have given much perplexity 
to both the trial and appellate courts. The definition of the office of 
these terms, and their application to concrete cases, have been "often 
blurred by careless speech." ( H i l l  v. S m i t h ,  260 U .  S., 592.) 

I n  the former decision this Court said: "The defendant, when sued 
on a nonnegotiable paper, is not required, under our decisions, to rebut 
the prima facie proof of value by the greater weight of the evidence." 
N o n  constat, that he should be required to assume the "burden of proof" 
to show to the "satisfaction" of the jury, but not by the greater weight 
of the evidence, that the note was not given "for value," in order to 
defeat a recovery. 

I n  Board of Education, v. Makaly, 139 N.  C., 30, on page 35, the 
Court discusses the terms, "burden of proof," "burden of issue," and 
'(prima facie case," as follows: "Plaintiffs are, therefore, as we have 
said, the actors, and they allege the affirmative of the issue to be the 
truth of the matter." McComick .  v. Xonroe ,  46 N. C., 13. "The bur- 
den of the issue was upon them from the beginning to the close of the 
case, although the burden of proof may have shifted during the trial 
from one side to the other, and even repeatedly back and forth. The 
distinction between the burden of the issue and the burden of proof is 
thus stated bv an eminent law writer: "The burden of the i s s u e t h a t  
is, the burden of proof in  the sense of ultimately proving or establish- 
ing the issue or case of the party upon whom such burden rests, as dis- 
tinguished from the burden or duty of going forward and producing 
evidenc+never shifts, but the burden or duty of proceeding or going 
forward often does shift from one party to the other, and sometimes 
back again. Thus, when the actor has gone forward and made a prima 
facie case, the other party is compelled in turn to go forward or lose 
his case, and in this sense the burden shifts to him. So the burden of 
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going forward may, as to some particular matter, shift again to the first 
party in response to the call of a prima facie case or presumption in 
favor of the second party. But the party who has not the burden of the 
issue is not bound to disprove the actor's case by a preponderance of the 
evidence, for the actor must fail if, upon the whole evidence, he does not 
have a preponderance, no matter whether it is because the weight of 
eridence is with the other party or because the scales are equally bal- 
anced." l Elliott on Ev., 139; Fitzgerald v. Go#, 99 Ind., 28. 

Tl'hite v. Rines,  182 N. C., 273, contains a collection of the authori- 
ties, with many conflicts pointed out, in the light of the effect of the 
doctrine of "res ipsa lopitur," "prima facie case," "burden of proof," 
and the "burden of the issue." The only solvent for the apparent con- 
flicts in the many decisions on this subject is suggested in this case by 
,11~. Justice ddams in holding, in effect, that there is a wide difference 
in the use of the expression of "burden of proof" in the sense of proving 
or establishing the issue, or case, as distinguished from the use of this 
term as an expression of the practical necessity of going forward or 
proceeding mith evidence or proof. I f  we use these terms in this sense, 
keeping in mind the differ~nce and restricting each to its proper office, 
it is possible that the true rule may be applied without injury to either 
party to the controversy. Practical experience, however, teaches us that 
these shades of meaning are not well suited to controversies in the trial - 
courts, and that often they bring about prejudicial error. 

I n  the instant case, construing the charge contextually and not in  
detached portions (Cherry v. Hodges, 187 IT. C., 368; In, re Afrs. 
Hardee, 187 K. C., 381), me perceive that the trial court, in charging 
the jurv, "if the plaintiff thus makes out a prima facie case and the 
burdrn of proof shifts to the defendants, tlleri the defendants in order 
to defeat a recovery by the plaintiff must show to the satisfaction of 
the jury, and not by the greater weight of the evidence, that said note 
Tvas given as an accommodation to the plaintiff and was without 
valuable consideration, and if such facts are shown to the satisfaction 
of the jury, the plaintiff would not be entitled to recover," improperly 
placed upon the defendant, as a matter of lam, the burden of proof, and 
that such an instruction was tantamount to placing upon the defendant 
the burden of proof in the sense of ultimately proving his defense of 
insufficient consideration as distinguished from the mere election, which 
arose upon the introduction of the note with a recital of a raluable 
consideration therein, either to go forward mith evidence rebutting the 
declaration in the note. or to take the risk of an adverse verdict in  the 
absence of such evidence, from the defendant. 

I n  Speas v. Bank, 188 N. C., 524, the same doctrine is reconsidered 
with these statements: "The party alleging a material fact, necessary to 
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be proved and which is denied, must establish it by a preponderance of 
the evidence, or by the greater weight of the evidence: Having alleged 
the truth of a matter in issue, he becomes the actor as to such matter, 
and necessarily has the burden of proving it. The pwty  denying his 
allegations cannot have this burden at  any time during the trial, for 
this would be to place the burden of the issue on both parties at the 
same time." Tobacco Growers Ass%. c. Noss, 187 IT. C., 421; Leonard v. 
Rosenthal, 123 Wis., 442. "The burden of the issue itnd the duty of 
going forward with evidence are two very different things. The former 
remains on the party affirming a fact in support of his case, and does 
not change at any time throughout the trial." "The burden of proof 
continues to rest upon the party who, either as plaintiff or as defendant, 
affirmatively alleges facts necessary to enable him to prevail in the 
cause. I t  is required of him who thus asserts such fitcts to establish 
them before he can become entitled to a rerdict in hiii favor; and, as 
to these matters, he constantly has the burden of the issue, whatever 
may be the intervening effect of different kinds of evidl?nce or evidence 
possessing under the law varying degrees of probative force. Smith v. 
Hill, 232 Mass., 188. 

"A prima facie case, or prima facie evidence, does not change the 
burden of proof. I t  only stands until its weight is mei by evidence to 
the contrary. The opposing party, however, is not required as a matter 
of law to offer evidence in reply. H e  only takes the risk of an adverse 
verdict if he fail to do so. White v. Hines, supra. Tht? case is carried 
to the jury on a prima facie showing and i t  is for them to say whether 
or not the crucial and necessary facts have been established." 

I n  the light of these clearly reasoned opinions, well fortified by both 
authorities and experience i n  every-day affairs, i t  must be held that 
the burden of the issue and the burden of proof always rests upon 
the actor, and never upon the reus. This is true when these terms are 
used in the sense of the ultimate establishment of t ~ e  case, or the 
specific matter affirmatively and necessarily alleged in order to obtain 
the desired relief. 

Inasmuch as there has grown up such a divergent use of the term 
"burden of proof," which has, in legal parlance, two offices (which 
ought to be, but are not) entirely distinct, we suggest that, in instruc- 
tions to juries, trial courts use the term, '(burden of proof," only in 
the sense of the burden of the issue, and, thereby, the "burden of the 
issue" and the "burden of proof" become interchangeable and co- 
extensive terms. This suggestion is for the purpose of bringing order out 
of seeming confusion. I t  is but proper that instructions to juries 
should be couched in language of which the meaning in legal parlance 
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is the same as the meaning in every-day affairs. All instructions are  
intended for the guidance and aid of the juries. 

Going forward with evidence, or the right to elect to go forward, or 
not to go fo r~ ra rd ,  and prima facie case, as well as presun~ptions of 
fact, which are  largely mere inferences with varying degrees of probative 
force, are largely questions that  affect the litigants and counsel in 
the nlariagement of the cause before it is submitted to the jury, and are 
not matters for the corisideration of a jury unti l  submitted to them. 
Whether, when a prima facie case has been established by the plaintiff, 
the defendant will go forward with evidence, or offer eridence, or rely 
upon the weakness of the plaintiff's showing, is, unti l  a verdict is 
rendered, a matter to be determined by the litigant and his legally 
constituted advisors. Of course, prior to the adoption of our statute, 
C. S., 564, these questions were more serious, because the judges then 
had the right to express an  opinion upon the  facts under the common 
law. iYow, the jurors are the only and absolute triers of the facts, 
and these questions have lost much of their ancient use. So f a r  as the 
court is concerned, if the e ~ i d e n c e  offered by one party, if found to be 
true, is sufficient to support the verdict, the judge's duty, as to the 
ncight of the evidence and his opinion in  regard thereto, suspeuds itself 
until he comes to consider, in his discretion, a motion to set aside the 
verdict. Much confusion as to proceeding with evidence, when a prima 
facie showing has been made, is  eliminated by a proper application of 
C. S., 564. Cnder our system, the t r ia l  court, during the production of 
the evidence, must, necessarily, proceed upon the theory that  the jury 
has a right to find as true, all the eridence submitted by either 
party. 

Much confusion also arises from loose pleading and from the mixing 
of distinct issues into one issue. 

Gnless the complaint contains "a plain and concise" statenlent of the 
facts coiistituting a cause of action, without unnecessary repetition 
(C. S., 506),  and the answer contains "a general or specific denial of 
each material allegation of the complaint controverted by the defendant, 
or of any knowledge or inforn~at ion  thereof sufficient to form a belief," 
and "a statement of any new matter constituting a defense of counter- 
claim, in ordinary and concise lariguage," courts will be hampered in  
drterniining what are  the proper issues, both as to form and to numbcr. 
r , 1 he principles of good pleading are retained under our present system. 
Eartsfield v. Bryan,  177 N .  C., 166 ;  Blackmore v. Winders,  144 N.  C., 
216; Lassifer v. Roper, 114 N .  C., 1 7 ;  Stokes v. Taylor,  104 K. C., 394;  
Rnozules v. R. R., 102 X. C., 65 ;  Junge v,  MacKnighf ,  135 N. C., 110;  
Pierce r;. R. R., 124 N. C., 98 ;  XcElwee  x. Blacklcell, 94 N .  C., 261; 
Hussey c. R. R., 98 N. C., 34 ;  Rountree v. Brinson, 98  N .  C., 107;  K i f  
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v. Weaver, 94 N.  C., 278; Hammond v.  Schifi, 100 N .  (2.) 161; 'IYomble 
v. Leach, 83 IS. C., 84;  Jones v. Xial ,  82 3. C., 5!52; Gorman v. 
Bellamy, 82 X. C., 496;  Moore v.  Hobbs, 77 N .  C., 66. 

I n  the instant case, the pleadings clearly met this requirement, and, 
since the burden of the issue is upon the plaintiff, wh2n the execution 
and de l i~ery  of the note sued on are admitted, and the only issue in 
reality is the consideration of the note, the issue submii ted is in proper 
form. I n  fact, when each element contained in an issue, whether one 
or more, is such that the burden of proof rests upon the same party as 
to all of these elements, one issue may contain as mzny controverted 
questions of fact as the court may desire to include therein, but when the 
issue submitted to the jury contains elements upon whivh the burden of 
ultimately establishing the same is upon different parties, confusion 
will most likely occur. This is left to the sound discretion of the trial 
court, and is, evidently, one of the reasons for resting such discretion 
in the trial court. 

A desire to remedy this situation, I n  re Herring's 1Vil1, 158 X. C., 
258, led the trial court to submit to the jury three irisues, instead of 
one. I n  this case the Court says: "The number and for n of issues rests 
in the discretion of the court, if every phase of the contention could have 
been and was presented." Patterson v. Nills ,  121  IS. C., 266; Ritten- 
house v. R .  R., 120 N.  C., 544; Humphrey v. C h u v h ,  109 hr. C., 
132;  Denmark v. R. R., 107 N. C., 185;  Deaver v. Deaver, 137 H. C., 
246; Warehouse Co. v. Ozment, 132 N .  C., 839; Lance v. Rumbough, 
150 N .  C., 25;  Bank v. Ins. Co., 150 N.  C.,  775. But it is the duty 
of the trial court to submit such issues as will make easy the elucidation 
of the facts to the jury. C. S., 584. I n  re Herring's Will, supra. 

Wigmore on Ev. ( 2  ed.) paragraphs 2483-2498, contains an elaborate 
and learned discussion of the basic principles underlying this doctrine 
of the burden of proof in its several relations. The learned author 
suggests tests by which these questibns may be determined in practice. 
We commend the following statement taken therefrom : "The important 
practical distinction between these two senses of 'burden of proof,' is 
this: 'The risk of nonpersuasion operates when the :ases come into 
the hands of the jury while the duty of producing widence implies 
a liability to a ruling of the judge disposing of the issue without leaving 
the question open to the jury's deliberation.' " The author puts the basis 
of the burden of proof, or burden of the issue, when used in the same 
sense, upon the risk of nonpersuasion, which follows the party asserting 
the affirmative of the issue t!iroughout the case; and we conceive the 
foregoing statement to be correct when interpreted in the light of 
the limitation upon the trial courts in this State, in C. S., 564, and 
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with further rule that  the tr ial  judge assumes that  the jury may find, 
as they have a right to do, tha t  all the evidence, of either party, is 
true. 

I n  Page v. X f g .  C'o., 180 K. C., 330, the rule is illustrated, as applied 
to the instant case, nhen the burden was placed on the defendant after 
plaintiff had made out a prima facie case instead of the recognition of 
the defendant's duty or right, either to go forward ~ v i t h  evidence, or 
take the risk of an  adverse verdict, according to the probative value 
of the eridence, as  determined by the  jury. As stated in  Page  v. X f g .  
Co., supra,  a prima facie shoning merely takes the case to the jury, 
and upon it,  alone, they may decide 11-ith the actor or  they may decide 
against him, and ~vhether the defendant shall go forward with evidence 
or not, is always a question for him to determine. 

I n  this State this question has been considered in  many phases. 
I n  Rpeas v. Bank, 188 K. C., 524, the present Chief Jus t i ce  says: 
'(Generally speaking, the burden of proof, as distinguished from the duty 
of going fo rna rd  with evidence (xhich  latter phrase is sometimes in- 
aptly called burden of the eriilence) is  upon the party asserting the 
affirmatire of an  issue, using the term issue in its larger sense and in- 
cluding therein any  negative proposition which the actor must shorn. 
S. c. C'onnor, 142 K. C., 700; 22 C. J., 67. This, of course, is not a t  
T ariance with the well-established rule of evidence that ~x~here  the subject- 
matter of a negative averment lies peculiarly within the kno~vledge of 
the opposite party, the averment is taken as true unless disproved by 
that  party." Hosiery  Co. I-. E.xpress C'o., 184 S. C.,  478; Lloyd v. 
Poythress ,  185 N. C., 180; Bradshaw 0 .  Lunzhcr Co., 172 N.  C., p. 222;  
B e t k  v. WilX ins ,  179 IS. C., 231 ; Il'illotson 1 ' .  Curr in ,  176 X. C., 479; 
Anga  v. Ir'oodmen, 173 S. C., 33. "The prima facie case is 
only evidence, stronger, to be sure, than ordinary proof, and the party 
against vhom it is raised by the law is not bound to overthrow it and 
prove the eol~t rary  by the p e a t r r  weight of el idence, but if he fails 
to introduce proof to overcon~e it,  lie merely takes the chance of an  
 ad^-erse rerdict, and this is  practically the full force and effect given by 
the law to this prima facie case. HC is entitled to go to the jury upon 
it atid to combat it, as bei~ig insufficient proof of the ultimate fact under 
the circumstances of the ease, but he takes the risk in  so doing, instead 
of introilucing eritlence." 

I n  that  case, the court only stated the rule to be, that  he against 
vhom a prima facie case is made, may win if, upon the whole evidence, 
thc scales are balanced in  the minds of the jurors, or, to state it con- 
cisely, when, upon all the proof, the case is put i n  equipoise. 

A presumption of negligence, when establishing a prima facie case is  
still only evidence of negligence for the consideration of the jury, and 
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the burden of the issue remains on the plaintiff. l l lcDouell v. R. R., 186 
N. C., 571. Other cases in  North Carolina, treating t h ~ s  subject are as 
follows: C o x  v. R. R., 149 K. C., 117; Overcash v. Electr ic  Co., 144 
K. C., 573; F u r n i f u r e  Co. 2.. Express  Co., 144 S. C., 839; Shepard v. 
Telegraph Co., 143 N .  C., 244'; Stan ford  v. Grocery Co., 143 N .  C., 
420; Ross v. Cot ton  Mills,  140 N. C., 115; Board of Educat ion  v. 
N a k e l y ,  139 N. C., 31; Stelcart 2 ) .  Carpet Co., 138 N. C., 60; W o m b l e  
c. Grocery Co., 135 N. C., 474. 

I n  Cook v. Guirk in ,  119 K. C., 13, the Court discusses the rule with 
reference to the production of evidence by the party who has such 
evidence within his own peculiar knowledge or has the custody of the 
document upon which he relies to establish a certain averment. I t  is 
apparent from this case that there can be no conflict with the rule 
announced in the instant case, because a presumption idways arises in 
aid of the party adverse to him who has the peculiar knowledge or 
custody of the evidence on the given question, and, thereby, the burden 
of the issue is not affected, and the requirement that, he who has the 
peculiar knowledge or the possession of the instrumeni,~ necessary for 
the proof, must go forward, is only another way of stating that a 
presumption arises against him who has such peculiar knowledge or 
possession, and, thereby, aids the party having the burden of proof to 
such an extent as will put his adversary to his election, either to go 
forward or run the risk of an adverse verdicat from the presumption. 

I n  Massachusetts, this rule seems to have been most clearly applied 
for many years. I n  W e s t  v. S t a t e  Street  Exchange,  146 N.  E., 37 
(Mass.), this Court says: "The weight or preponderance of evidence 
might shift, with varying aspects of the trial, but the burden of proof 
rested on the plaintiffs to maintain the issue presented by the pleadings." 
Carroll u. Boston Elevated Rai lway ,  200 Mass., 527. I n  W y l i e  v. 
X a r i n o f s k y ,  201 Nass., p. 584, the Court says: "Indeed, the burden of 
proof does not shift under the law of this Commonwe:ilth. When the 
plaintiff has closed his case, the defendant may then attack it. I f  he 
merely introduces evidence which breaks down the case of the plaintiff, 
he assumes no burden of proof." M'illett v. R i c h ,  142 Mass., 356; 
Gibson v. Internat ional  T r u s t  Co., 177 Mass., 100. 

W i l d e r  v. Cowles, 100 Mass., p. 490 says: "The burden upon the 
plaintiff is coextensive only with the legal proposition upon which his 
case rests. I t  applies to every fact which is essential, or necessarily in- 
volved in that proposition." 

S m i f h  v. Hil l ,  232 Xass., 188, says: '(The party whose case requires 
the proof of that fact, has all along the burden of proof. I t  does not 
shift, though the weight in either scale may at times preponderate." 
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Powers v. Russell,  30 Mass., 69; Hughes  a. Wil l iams ,  229 Mass., 467; 
Cornmomwealth v. Thur low 24 Pick. (Mass.), 374. 

I n  H i l l  v. S m i t h ,  260 U .  S., 592, M r .  Just ice Holmes  says that the 
distinction between the burden of proof and the necessity of producing 
evidence to meet that already produced has .been familiar in Massachu- 
setts since the time of Chief Jus t ice  S h a w ,  who wrote the opinion in 
Powers v. Russell,  supra. St. J o h n  Bros. Co. v. Falkson, 130 N. E., 
51 (Mass.) ; R u d y  v. Warehouse Co., 144 N .  E., 286, (Mass.), Rugg,  
C. J., says: "This Court has maintained with care the general dis- 
tinction between the burden of proof and the necessity of producing 
evidence to meet that already produced." 

The same rule has been announced in other states. First  S a t i o n a l  
B a n k  v. Ford,  216 Pac., 691 (Wyo.) ; Guaranty S t a t e  B a n k  v. S k i r e y ,  
258 S. Mr., 1109 (Texas) ; ,lIe?azenworth v. Xetropoli tan Insurance Co., 
249 S .  W., 113 (Mo.) ; C'arver v. C a r ~ e r ,  97 Ind., 497. R e s  ipsa loquitur 
does not shift the burden of proof. Sweeney  v. I rv ing ,  228 U: S., 223. 

The defendants also contest the requirement in this charge that the 
defendants should "satisfy" the jury that the prima facie showing 
made by plaintiff upon the introduction of the note with its recital of 
"for value received of him." While this contention is not vital, in the 
light of the rule as to "burden of proof," herein set forth, it is proper 
that we now consider it. I t  is clear that the instruction, considered 
contextually as is the rule, that the defendant was required to show 
"to the satisfaction of the jury and not by the greater weight of the 
evidence," when coupled with the premise "in order to defeat a recovery 
by the plaintiff," is placing the burden of proof on the defendants in 
the sense of the ultimate establishment of the truth of his allegation of 
"no consideration" as an affirmative defense. Their defense is only 
negative; they deny that there is any consideration for the note and 
assert that it is only an accommodation paper. 

I n  C h a f i n  v. N f g .  Co., 135 K. C., 95, 99, the words, "to the satisfac- 
tion of the jury," were considered as equivalent to "the preponderance 
of the evidence." The Court says: "The weight of the evidence must 
be with the party who has the burden of proof, or else he cannot 
succeed." The same rule is announced in S i g m o n  v. Shel l ,  165 N. C., 
582, 586. In both of these cases our Court conceives the language "to 
the satisfaction of the jury" as consistent with and equivalent to the 
burden of the proof of the issue in its ultimate establishment. 

As stated in W h i t e  v. Hines ,  supra:  "Of course it will be understood 
that the rule herein stated is not intended, in any way, to modify the 
well-established principles that apply in cases of homicide. What is said 
in the instant case does not apply to criminal cases. The rule in criminal 
cases is set forth with much clearness by the present Chief Just ice in 
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Speas v. Bank,  supra. We perceive, although we do not now decide, 
that there is no real conflict. When we consider the character of the 
contest in criminal cases, upon a plea of not guilty, ~nvolving only a 
simple denial of the allegations of the State, and in other instances, when 
the plea amounts to a dependent defense, and in cases when the plea is in 
the nature of a confession and avoidance, the apparent conflict materially 
lessens. S. v. Benson, 183 N. C., 795; S. v. JYillis, 63 N. C., 26; S .  v. 
Terry ,  173 N .  C., p. 761; S. v. Hancock, 151 S. C., 699; 8. v. Clark, 134 
N.  C., 706; S. v. Barrett, 132 N .  C., 1005. I n  S. v. Btnson,  supra, the 
Court says: '(When it is admitted or proven that the defendant killed 
the deceased with a deadly weapon, the lan- raises tv;o presumptions 
against him: first, that the killing was unlawful; and second, that i t  
mas done with malice; and an unlawful killing with nlalice is murder 
in the second degree." S. v. Fowler, 151 N. C., $32. 

I t  will be seen that. in cases of homicitle. it is the law that raises 
the presumption when the killing with a deadly weapon is admitted or 
proved. This makes the crime, as a matter of lam, murder in  the second 
degree, when the killing and the use of a deadly weapon are established, 
unless the defendant proves the legal provocation that will extinguish 
the malice and reduce it to manslaughter, or that will excuse it upon 
the ground of self-defense, accident or mjsadventure. S. c. Carland, 
90 K. C., p. 675; S .  v. Little, 178 N .  C., 722. 

I n  S. v. Willis, supra, Xr. Justice Battle declines to follow the rule 
that, matters in excuse and in mitigation in such criminal cases, should 
be proved by the preponderance of the evidence, but allowed and 
approved the statement that they need only to be prover to the satisfac- 
tion of the jury. The Court used such language as to indicate that, 
although such matters practically amount to an affirmai ive defense, the 
law, although i t  raises the presumption of murder in the second degree 
from the killing with a deadly weapon, will, for the same reason that it 
requires the State to prove its case beyond a reasonablcb doubt, "in the 
humanity of the law," "for the prisoner's sake," ( 8 .  v. Starling, 51 
N. C., 366) only requires the defendant to show mattcrs in excuse or 
mitigation ('simply to the satisfaction of the jury" (8, v. Benson, supra; 
S. v. Carland, supra) ,  although such matters are practically in the 
nature of a confession and avoidance or an affirmative defense. 

The plaintiff's learned and able counsel contend that the other parts 
of the charge ought to be construed as curing this error, if we conceive 
it to be error. I f  we pursue this view, me run across the doctrine an- 
nounced in Patterson v. Xichols, 157 X. C., 407, 413, and in Grocery Co. 
v. l'uylor, 162 N. C., 313. 

I n  these cited cases, the same rule was invoked and the Court said 
that the jury could not be expected to determine which rule to follow. 
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I f  we could perceive this error to be harmless we would apply the 
salutary doctrine, so ably set forth in  Brewer v. Ring, 177 N. C., 484; 
S.  v. Smith,  164 N.  C., 476; Schas v. Assurance Society, 170 N. C., 
420, 42-1; and ill Graham & Waterman on New Trials, 1235, as does 
plaintiff's counsel. 

The burden of proof is a material rule in all trials of the same 
nature and kind as the instant case. 

The learned author of Graham Q Waterman on New Trials, supra, 
says: "Without loss or the probability of loss, there can be no new 
trial." The rule as to the burden of proof is material. Often, on its 
proper application, the case pivots, property and personal rights arc, 
thereby, in  many cases, established. 

I n  Uosiery Co. v. Express C'o., 184 N. C., 478, the present Chief 
Justice says: "The rule as to the burden of proof is important and 
ilidisponsable in the administration of justice. I t  constitutes a sub- 
stantial right of the party upon whose adversary the burden rests; 
and, therefore, it should be carefully guarded and rigidly enforced." 

I n  8. 2' .  Parks, 25 S. C., 296, Gasfon, J. ,  said: "It is essential to the 
uniforin atlniinistration of justice, nhich is one of the best securities 
for its faithful administration, that the rules of evidence should be 
steadily observed." Chief Justice, John Alla?-shal~, in -71inza Queen o. 

Elcpburn, 11 O. S. ,  290, 295, said: "It vas  very justly observed by a 
great judge that "all questioils upon the rules of eridence are of vast 
inlportance to all orders and degrees of men: our lives, our liberty, and 
our property are all concerned in the support of these rules, which 
liavc been nlatured by the wisdoin of ages, and are now revered from 
their antiquity and the good sense in which they are founded." 

I n  JlcDozrell z'. R. R., supra, Justice Hoke, afterwards Chief Justice, 
when speaking to the value ant1 the integrity of trial by jury as the 
accepted and approred method of determining questions of disputed fact 
among English-speaking peoples for more than 900 years, says: "And 
one of the cliiefest features of such a trial as contemplated in these 
instruments (State and Sational Coiistitutions) is that evidence shall 
be received and weighed in accordance with established rules which 
have been found by time and experience to make for the ascertainment 
of truth and the maintenance of riglit, and a clear violation of such 
rules can never be regarded as of slight importancc." 

I n  the light of these holdings of the Supreme Court of the United 
States, and our own Court, through Chief Justice John Xarshall, 
Justice Gasfon, Chief Justice IToke and Chief Justice Stacy, ~ v e  must 
conclude that the importance and materiality of the rule as to the 
burden of proof is firmly established. 

Let there be a 
S e w  trial. 
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TOBACCO GROWERS CO-OPERATIVE ASSOCIATION, I ,  CORPORATIOS, v. 
L. HARVEY & SON COMPANY, A CORPORATION, J. K. 1)IXON AND D. J. 
DIXOS, TRADING AS DIXON BROTHERS. L. D. POLLOCK, WILLIAM 
I,OFTIS, RALPH HADDOCK, JOSEPH BROWS, LEE JERKINS, 
SEXUS HILL ASD LYON PARKER. 

(Filed 22 April, 1923.) 

1. Injunction-Hearings-Affidavit+Pleading+Statutes, 
A motion to vacate or modify an injunction may be made, under the 

provisions of C. S., 856 et  aeq., upon the complaint and affidavits upon 
which the injunction is sought, or upon counter affidaviti; filed on the part 
of the defendants, the verified answer, if filed, having 'mly the effect of 
a11 affidavit if introduced upon the hearing of the motion, and it  is not 
required that  the answer should have been previously f~led. 

2. Same-Issues. 
While a restraining order will be continued to the hearing \vhen the 

pleadings raise material issues of fact, or where the relief sought is not 
merely ancillary, but is itself the principal relief demanded, if the plain- 
tiff has made out a prima facie case, these allegations must be of the facts 
necessary to raise the appropriate issues, and the conclusions of the 
pleader from an insufficient statement of facts is ineffectual. 

3. Same-Fraud-Collusion-Cooperative Jl[ai3keting. 
A coijperative marketing association sought to enjoin ~ t s  members from 

marketing their tobacco elsewhere in violation of their contracts, and 
alleged fraud and collusion by them and another in g ving agricultural 
liens to defeat the plaintiff of its rights, and it  appearcd on the hearing 
that the liens had been given for advanrements: Held ,  the plaintiff's 
rights had not been invaded, whatever the motive may have been in giv- 
ing the liens, fraudulent or otherwise, and the injunction was properly 
dissolved. 

4. Same-Solvency. 
In this case, held that  an allegation in the complaint that members of 

the Cotjperative Association had fraudulently given :igricultural liens 
on their crops f'or which they were charged in escess of the ten per 
cent over the retail cash price as  fised by statute ( C .  S., 2482), was 
insufficient upon which to continue the injunction to 1he final hearing, 
especially in view of the admittc>d solvency of the lienois. 

5. Same--Liens--RIortgages. 
The coiltract made by a tobacco growers cotjperatiot? association and 

its members does not transfer the title of the crop to be grown, and 
under the provisions of the statute the member may "place a mort- 
gage" or licn thereon for agricultural advancements; and the agreement 
is an esecutory contract between the association and its members enforce- 
able in equity by a suit for specific performance subject to valid liens 
thus given thereon. C. S., 2480. 

6 .  Same--Trials. 
I n  this case, held, the Tobacco Growers Coiiperative Association was 

not entitled to have the injunction i t  sought continued to the hearing 
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on the question of whether the full amount of the adrancemeiits claimed 
by the agricultural lienors had actually been made, it appearing that 
to some extent the liens \wre valid, and whatever diderence there 
may he can he determinrd in  the present action. 

V-ARSER, J., did not sit. 

, ~ P P E A L  by plaintiff from an  order of Allen, J., dissolving a temporary 
restraining order on 26 Septeinber, 1924, the sunmlons and the corn- 
plaint har ing  been served on the defendants on 22 September. From 
LENOIR. 

T h e  plaintiff alleges that  L. 0. Pollock, a farmer cultirating tobacco, 
and Loftin, Haddock, Brown, Jerkins, Hil l  and Parker,  his tenants, are 
nlcmbers of the plaintiff association, all having executed the niarketing 
agreement set out i n  Exhibit "A" and having delivered to the association 
a part  of tlle tobacco raised by them in  1922 and 1923, and that  in 
violation of their agreement they sold a portion to parties other than the 
plaintiff and in December, 1923, announced their purpose not to clelirer 
any more of their tobacco to the plaintiff association. Fo r  this reason 
the plaintiff instituted an  action against these defendants in thc Superior 
Court of Onslow County on 2 1  October, 1923, to  enjoin then1 from 
disposing of their crops to any one except the plaintiff. The  juclgment 
was reversed on appeal (187 N. C., 409) and the restraining order was 
continued to the final hearing. Thereafter ( in September, 1921) L. 
Har rey  6. Son Co., b~ virtue of an  alleged agricultural lien and chattel 
mortgage, took control of the tobacco cultivated by Pollock and said 
tcnants and threatened to dispose of it through parties other than the 
plaintiff association. I t  is alleged that  the Harvey Company took the 
tobacco a t  tlie request of Pollock and with knowledge that  the restrain- 
ing order abore referred to had been continued. On I S  February, 1921, 
Pollock executed and delivered to the Harvey Company an agricultural 
lien and chattel mortgage on the crops of 192.2, to secure an  indcbtrdncss 
to it of $5,000 and on the same day a similar instrument to n i s o u  Bros. 
to secure an indebtedness to them in the same amount. Both these p a p t ~ s  
nere  acknowledged and filed for registration on 18  Sorenzber, 1924, tlle 
latter a t  11 a. m. and the former at 12  m. I t  is alleged that  the Harvey 
Company and Dixon Bros. knew the contents of the niarketing agree- 
ment and that  Pollock was a member of the association and had an- 
nounced his intention not to deliver to the plaintiff any other tobacco 
groxvn by or for lii111 and that  tlie plaintiff was sceking to enjoin him 
from disposing of his tobacco ~ x c e p t  as proricled in  his  agreeiiicnt. Tllr 
I I a r ~ e y  Company, i t  is said, knew that  Pollock waq solrent, that he had 
not formerly given a mortgage on his crops; that the lien Tras not 
necessary to secure thc amount alleged to be duc the  lienors; that  the 
anlourits advanced were small in comparison ~vit l l  the sum sccurrcl; 
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and that the lien was a device resorted to for the purpose of defeating 
the injunction. The plaintiff says that the prices charged for the 
advances made were in excess of those fixed by C. S., 2482. On 17 April, 
1924, the tenants named above to secure advances executed to the 
Harvey Company and to Dixon Brothers agricultural l i ~ ~ n s  and chattel 
mortgages. The former were filed at  3 p. m. and the lattm at 4 p. m. on 
19 April. I t  is asserted that the lienors knew that the tenants were 
members of the plaintiff association; that they had delivered to it a 
part of their tobacco and had said they would not deliver any more; 
that the liens were in excess of the advancements; that the prices were 
in excess of those allowed by the statute; and that the liens were 
executed in pursuance of a fraudulent scheme to defeat the agreement 
made with the plaintiff by Pollock and his tenants. 

Gpon the complaint, which was treated as an affidavit, ,Judge Allen, O N  

22 September, 1924, issued a temporary rclstraining order returnable 
before Judge Daniels at  Goldsboro on 4 October, 1924, and on the same 
day at  the request of the defendants, who had not had previous notice 
of the plaintiff's motion, his Honor issued a notice to the plaintiff to 
show cause before him at the courthouse in Kinston on 25 September, 
why the restraining order should not be vacated or modified. 

Pollock and his tenants filed an answer which was treated as an 
affidarit; and affidavits were filed on behalf of the Harvey Con~pany 
and Dixon Bros. I n  these affidavits all the material allegations of the 
plaintiff are denied, and exhibits are attached showirig an itemized 
statement of the advances made by the lienors. 

At the hearing his Honor vacated the temporary restraining order 
theretofore issued by him and the plaintiff appealed upon the following 
assignments of error : 

1. That his Honor erred in overruling the plaintiff's objection to his 
jurisdiction and in holding that he had jurisdiction to ]:ear the motion 
to racate or modify the restraining order. 

2. That the court erred in admitting the affidavits of C. F. Harvey, Jr . ,  
Dan Quiilerly, J. I<. Dixon and Allen Knott. 

3. That the court erred in denying the plaintiff's motion for con- 
tinuance in order to enable i t  to prepare and present affidavits in sup- 
port of the complaint and in answer to the affidavits a ~ d  answer filed 
by the defendants. 

4. That the court erred in  denying the motion of the plaintiff that 
the temporary injunction be continued until the final hearing of the 
cause. 

5. That the court erred in denying the motion of the plaintiff that 
the temporary restraining order be continued until the original date 
set for the hearing before Hon. I?. A. Daniels. 
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6. That  the court erred in signing the order vacating the restraining 
order. 

7.  That  the court erred in denying the plaintiff's motion for con- 
tinuance of the restraining order pending the appeal under the prorision 
of chapter 58 of the Public Laws of 1921. 

8. Tha t  the court erred in refusing to  require a bond of the defend- 
ants L. Harvey & Son Compaliy and Dixon Brothers. 

Burgess  S. J o y n e r  a n d  K e n n e t h  C. Royal1 for plaintif f .  
F .  E. Wal lace ,  S p r u i l l  d Spr-uill, a n d  B a t t l e  CE Winslow for defend-  

ants .  

Aluaars, J. I n  reference to the second assignment of error ( the first 
having bcen abasidoned) the plaintiff cites Ransom C. Xhuler ,  43 N. C., 
304, as authority for the position that  a motion to dissolve an irijunc- 
tion before the answer has been filed is premature. There an injunction 
was granted upon the bill and a t  the first term the defendant demurred 
for nan t  of an equity; the deniurrer was set down for argument a t  the 
next term and then the defendant's counsel moved to d issol~e  the in- 
junction. The  Court said, "There is an  obrious inconsistency in such a 
course, for  the motion to dissolve must be founded on the defects and 
insufficiericy of the bill itself, arid therefore i t  irirolves precisely the 
same questions of equity which must arise on the demurrer when brought 
on for argument and decision. I t  is, therefore, an  attempt to obtain by 
the summary action on a motion a declaration of the court as to the  
equity be tmen the parties, which is  to come u p  for solemn determina- 
tion on tlie demurrer." I t  is now provided that  a motion to vacate or 
modify an  injunction may be made upon the complaint and affidavits 
on which i t  was granted or upon affidavits filed on the par t  of the 
defendants, n i t h  or without answer, and that  a verified answer shall 
have only the effect of an  affidavit. C. S., 856 et sey. The  time when 
the affidavits should be filed mas a matter largely within the discretion 
of the judge. This  is  t rue  likewise as to the  matters involred in the - 

third, seve~ith, and eighth exceptions; and for this reason all these 
exceptions must be overruled. The  fourth, fifth, and sixth present the 
chief controoersy between the  parties. 

The  plaintiff first contends that the  affidavits raise an  issue of fraud 
which requires tlie intervention of a jury. The  allegations relating to 
this issue are substantially as  follows: (1) T h e  lienors took possession 
of the tobacco crop a t  the request of the  lienees; (2)  all parties knew 
that  the restraining order had been issued; ( 3 )  the liens were executed 
the same day and filed together for registration; (4) the lienors knew 
that the lienees mere members of the plaintiff association and that  
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they had previously delivered tobacco to it under their marketing 
agreement; (5) the principal lienee had not theretofore mortgaged his 
crop to secure advances and i t  was unnecessary for hiin to execute a 
lien or mortgage for this purpose; (6) the amount secured by the liens 
was in excess of the advancements; (7) the prices charged were in 
excess of those authorized by C. S., 2482; (8) the lienors took possession 
of the crop of tobacco but did not take possession of the other crops; 
(9) the aFts complained of were the result of a fradulent scheme to 
enable the lienees to evade their obligations to the p1aini;iff association. - 

We are not inadvertent to decisions holding that whers the pleadings 
raise material issues of fact or where the relief sought is not merely 
ancillary, but is itself the principal relief demanded, .:he restraining 
order will be continued to the final hearing if a prima facie case is 
made out. iZfarshal1 v. Comrs., 89 N .  C., 103; Jones z. Lassiter, 169 
N.  C., 750; Cobb v. R. R., 172 N. C., 58; Byrd v. Hicks, 184 N .  C., 
628. But it is by no means clear that the allegations recited above, 
considered separately or collectively are sufficient to constj tute actionable 
fraud, the last (ninth) assuming the character of a legal conclusion. 
I f  the several acts set out were not illegal or fraudulent in themselves " 
they were not made so merely because prompted by an alleged evil 
motive which the defendants deny. We had occasion to consider this 
question in Bell v. Denzer, 187 N .  C., 224, and there decided that the 
exercise of a right which does not infringe the legal right of anothe,r 
is not actionable even when prompted by-malice, and that the motive 
is immaterial if the act is otherwise lawful. 1-f the lienors actually made 
advancements to enable the lienees to produce their crops and were 
entitled to the possession of the tobacco for the purpose of enforcing 
the liens, a sinister motive would not in itself defeat the legal right. I t  
is important to note that there is no allegation that the lienors' claims 
are fictitious or that the secured debts were not contrz.cted, although 
the amount really advanced is in controversy. True, the plaintiff 
alleges upon information and belief that the lienors charged more 
than ten per cent over the retail cash price of the advances in breach 
of C. S., 2482; but the lienors deny this upon oath and affix an itemized 
statement of the advances. 

I n  Riggsbee v. Durham, 98 N .  C., 81, 87, it is said: '"But,' as was 
said by Bynum,  J., in Perry v. ~?fichaux, 'it is also a ~141-settled rule, 
that when by the answer of the defendant, the plaintiff's whole equity 
is denied. and the statement in the answer is credible and exhibits no 
attempt to evade the material charges in the complaint, an injunction, 
on motion, will be dissolved.' Perkins v. Hollowell, 4-0 N .  C., 24; 
Sharpe v. Ring, 38 K. C., 402. This is clearly so, if, upon the com- 
plaint, answer and affidavits, it appears that the plaintiff'3 claim to have 
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the restraining order continued, is fully met." Tn our opinion the in- 
junction should not be continued for such alleged fraudulent collusion, 
especially in view of the admitted solvency of the lienors. 

The decisive question, therefore, is this: I s  the legal reJation of the 
lienors to the other parties to the suit such as to require the collection 
of their claims through the plaintiff association according to the method 
by which i t  usually distributes the proceeds arising from a sale of the 
crops under the marketing agreement, or may they foreclose their liens 
independently of the marketing agreement 2 

The agreement between the association and its members contains these 
sections: (2) The association agrees to buy and the grower agrees to 
sell and deliver to the association all of the tobacco produced by or 
for him or acquired by him as landlord or lessor, during the years 1921, 
1922, 1923, 1924, 1925. (4a) All tobacco shall be delivered at the earliest 
reasonable time after picking or curing, to the order of the association. 
(11) The grower shall have the right to stop growing tobacco and 
to grow anything else at  any time at his free discretion; but if he 
produces any tobacco, as landlord or lessor, during the term hereof, it 
shall all be included under the terms of this agreement and must be 
sold only to the association. (12) Nothing in this agreement shall be 
interpreted as compelling the grower to deliver any specified quantity 
of tobacco each year; but he shall deliver all the tobacco produced by 
or for him. (13a) This agreement shall be binding upon the grower 
as long as he produces tobacco directly or indirectly, or has the legal 
right to exercise control of any commercial tobacco or any interest 
therein as a producer or landlord during the term of this contract. (13c) 
I f  the grower places a crop mortgage upon any of his crops during 
the term hereof, the association shall have the right to take delivery 
of his tobacco and to pay off all or part of the crop mortgage for the 
account of the grower and to charge the same against him indiridually. 
The grower shall notify the association prior to making any crop mort- 
gage and the association will assist the grower in any such transaction 
as far as it deems proper. 

The plaintiff says that the marketing agreement effects a present sale 
of future crops to be delirered at the earliest reasonable time; that the 
lienors had knowledge of this agreement and took their liens subject to 
the plaintiff's equitable title; and that this principle is not affected by 
the statutes relating to the probate and registration of instruments 
required or allowed by law to be registered in the office of the register 
of deeds. C. S., ch. 65. 

We do not concede the accuracy of the plaintiff's position. A sale is 
the transmutation of property from one man to another in consideration 
of a price or recompense in value; and if it be granted that the crops 
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in question had a potential existence when the marke1ing agreements 
were made (a  circumstance which the defendants do not grant),  we fail 
to discover in the agreements any present transfer of title from the 
defendant members to the association. I n  the express words of the 
contract the "association agrees to buy and the grower agrees to sell 
and deliver" the tobacco; and moreover they agree 'that this is a 
contract for the purchase and sale of personal property." The crop is 
described as that of the grower, and he may "place a mortgage upon any 
of h i s  crops." See Marketing Agreement, secs. 2, 5, 13c, 18a, 18b. The 
agreement considered in its entirety imports, not a present sale of 
future crops or a mortgage of after-acquired property, but an executory 
contract between the association and its members enforceable by a suit 
for specific performance. Indeed, this remedy not available where the 
title has actually been transferred, seems to be approved, not only by the 
courts, but by the terms of the agreement itself. By statute and by agree- 
ment the association is given an equitable remedy for the breach of an 
executory contract. Public Laws 1921, ch. 87, sec. 17c; Agreement, 
18b; Tobacco Association v. Battle, 187 K. C., 260; Tobacco Asso. 
v. Spikes, 187 X. C., 367; Tobacco Asso. v. Patterson, 187 3. C., 253. 

Under these circumstances it is not necessary to enter into a discussion 
of the principle underlying the right of priority betwtlen antagonistic 
claimants for the reason that the specific question presented has here- 
tofore been determined by this Court. I n  Tobacco Asso, v. Patterson, 
supra, illr. Justice H o k e ,  said: "It  is true that a member map place 
a mortgage or crop lien on his crop for the c3urrent year for the purpose 
of enabling him to successfully cultivate and produccb the same, the 
contract between plaintiffs and defendant clearly contcbmplates such a 
mortgage, and good policy requires that such a privilege should never 
be withdrawn, and we understand that plaintiff has no desire or purpose 
to interfere with any such claim to the extent that it coistitutes a valid 
and superior lien to plaintiff's rights and interests under the contract." 
. . . "The matter here is not further pursued for the reason that the 
mortgagee is not thus far a party, and until he is, his rightful claims 
should not and cannot be in any way impaired and jeopardized in this 
proceeding, nor, as a rule, should a grower's rights to place a mortgage 
on his crop for the bona fide purpose of raising the Sam(: be in any way 
hindered or lightly interfered with." This decision expressly recognizes 
and approves the grower's legal right to execute a mortgage or crop 
lien for the current year in order that he may produce his crop, as it 
likewise construes the marketing agreement as contemplating the execu- 
tion of such lien or mortgage. The plaintiff, it is truc., undertakes to 
differentiate the instant case from Patterson's in these respects: (1) in 
the latter the mortgagee was not a party; (2) there was no allegation 
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or evidence that the mortgagee had notice of the marketing agreement; 
( 3 )  the relative rights of the mortgagee and the association were not 
presented; (4)  there was no question of collusion between the grower 
and the mortgagee. 

The distinction is Bpparent rather than real. The question of col- 
lusion has been referred to; and with respect to the other points of 
difference it may be said that the brief filed by the plaintiff in Pat ter -  
son's case apparently recognized the outstanding mortgage. While the 
mortgagee mas not a party the relative rights of the parties were, never- 
theless, discussed. I n  its brief the plaintiff said, "The creditor Roberson 
(mortgagee) has a security right only. H e  has a title but not a bene- 
ficial title; merely a security title. H e  can protect his security and if 
necessary can, in a proper proceeding, apply the security to the dis- 
charge of the debt." This is just what the mortgagees in the instant 
case are seeking to do. 

The plaintiff says, however, that by virtue of the agreement, see. 13c, 
it may "pay off all or a part of the crop mortgage"; that is, that the 
association may take the tobacco and pay the liens "according to its 
regular method of distribution," and that the lienors cannot otherwise 
enforce their security. Several cases from other jurisdictions are cited 
in support of this position, among them Redford  v. Tobacco Asso., 
266 S. W. (Icy.), 24; Tobacco dsso .  1;. D u n n ,  ibid. (Tenn.), 308: Feugain  
7.. Tobacco .Isso., 261 S .  MT. (Ky.), 607; W h e a t  d s s o .  v. Floyd, 227 Pac. 
(Kan.), 336; Oregon Asso.  v. Lentz, 212 Pac. (Or.), 811. But these 
cases, h o ~ ~ e w r  persuasire on the questions decided, hare no bearing 
upon our intcrpretation of local statutes dealing IT-it11 agricultural liens 
n-hich the Legislature clearly intended to prefer. C. S., 2480 et seq. 
I n  these statutes it is provided that aduances in money or supplies to a 
person engaged in the cultiration of the soil may be secured by a lien 
on the crops made during the year upon the land in the cultivation of 
which the adrances have been expended. The phraseology of the statutes 
and the legislation affecting the subject manifest a policy to encourage 
such advances by preferring them to all other liens. I t  is immaterial 
that no "lien" is giren the plaintiff under the terms of its agreement; 
if the plaintiff's claim under the agreement be giren priority over the 
agricultural lien the legislative intent to protect the lienor must yield 
to an agreement to which he is not a party, and for the execution of 
which he is not responsible. I t  is upon this principle that we sustain 
the ruling of the lower court. 

I t  is finally urged that the entire amount secured by the lien includes 
indebtedness other than that incurred for advances; but it is unquestion- 
able that adrances were made, and if the amount is disputed i t m a y  be 
determined in the present action. We must therefore hold that the 
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plaintiff is not entitled to a n  order enjoining the lienors from enforce  
ing their liens to the extent of the amounts advanced by them for the 
"current year" to enable their codefendants to cu1tivai;e and produce 
their crops. 

T h e  judgment is  
Affirmed. 

VARSER, J., did not sit. 

CARL THATER, JR., BY HIS NEXT I ~ ~ I E N D ,  MAMIE 0.  HALL v. 
CARL THAYER. 

(Filed 22 April, 1925.) 

1. Illegitimate Children-Contracts-Consideration-SupportStatute& 
Action-Limitation of Actions. 

The consideration of a contract by the father with the mother for the 
support of his illegitimate child then in centre sa mere, ie not an immoral 
but a valuable consideration, both in justice and in contemplation of our 
statute (C. S., 267) ,  and after his birth the child, for whose benefit it 
had been made, may maintain his action thereon against t i s  father: Held, 
the statute of limitations did not run under the facts of this case. 

2. Same--JuryJudgments. 
Where the jury have by their verdict sustained the illegitimate child 

in his action against the father, on a valid contract made with his mother 
in his behalf, the court may, as  a matter of law, require the father to 
pay a certain sum for the child's maintenance up to the time of the rendi- 
tion of the judgment, and fix a certain sum to be paid a t  intervals in the 
child's behalf to the clerk of the court or guardian, if appointed for him, 
until further orders, retaining the cause for that purpose. 

APPEAL by defendant from NcElroy,  J., and a jury, a t  February 
Term, 1925, of DAVIDSON. 

The complaint, i n  substance, alleges that  Carl  Thayer, J r . ,  is a minor, 
without guardian, and Mamie 0. Ha l l  has been duly appointed his next 
friend by the  court. Tha t  Car l  Thayer, the defendant i s  the father of 
Carl  Thayer, J r . ,  born out of wedlock, Mamie 0. Ha l l  being his mother. 
That  the defendant, Carl Thayer, "contracted with the mother of the 
plaintiff (Mamie 0. Hal l ) ,  that  h e  would support plaintiff and educate 
him, all of which he  has failed to do;  that  the support and education 
of the plaintiff would reasonably cost $50.00 per month;  that  the 
defendant, as plaintiff is  informed and believes, is worth more than 
$40,000 and well able to support and educate the plaintiff. That  the 
plaintiff should have allotted for  his  support a t  least the sum of $50 
per month, this amount to be used for his support and education." 
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Defendant in his answer admits that Carl Thayer, Jr . ,  is a minor. 
Denies he is the father of Carl Thayer, J r .  Denies the agreement to 
support and educate him. Defendant, for a further defense, says: (1)  
I f  any promise had been made it is barred by the three-year statute 
of limitation and pleads same; ( 2 )  pleads C. S., ch. 6 "Bastardy," the 
method prescribed by law to establish paternity and the three-year 
statute of limitation (C. S., 274), Carl Thayer having been born in the 
year 1914. 

I n  an amended answer, defendant alleges that Mamie 0. Hall, mother 
of Carl Thayer, Jr . ,  after she became of age, indicted defendant for 
seduction under promise of marriage, and a settlement was made to 
include all civil liability and in full of all damages due her on account of 
any alleged seduction, bastardy, and any civil claim, and a written 
receipt to this effect was signed by Mamie 0. Hall. That prior to the 
indictment the defendant had paid Mamie 0. Hall $1,000 in full settle- 
ment of all civil liability claimed by her against defendant. 

The issues submitted to the jury and their answers thereto, were as 
follows : 

"1. I s  the plaintiff the illegitimate child of the defendant as alleged 
in the complaint ? Answer : 'Yes.' 

" 2 .  Did the defendant, Carl Thayer, prior to the birth of the plaintiff 
contract to and with Mamie Hall, the mother of the plaintiff, to take 
care of the plaintiff and educate him? Answer: 'Yes.' 

"3. I f  so, has the matter been compromised and settled by and between 
the said Mamie Hall and the defendant ? Answer : 'hTo.' 

"4. H a s  the bastardy proceedings eyer been had establishing the 
paternity of the plaintiff ? Answer : 'No.' 

"5. Has  more than three years elapsed since plaintiff's birth? Answer: 
'Yes.' 

"6. I s  plaintiff's cause of action on the contract, barred by the statute 
of limitation? Answer : 'No.' " 

The judgment of the court below on the verdict was as follows: 
"His Honor holding as a matter of law that the plaintiff has no cause 

of action on the grounds found in the first issue, since no bastardy 
proceedings has ever been had under the statute, but that the plaintiff 
is entitled to support under the issues as found by the jury, and the 
court further finding as a fact that this suit had been pending for 18 
months, and that the defendant has paid in the sum of $100 and that 
$350 is a reasonable amount to be paid since the action has been pending, 
and that $25 a month is a reasonable amount to be paid hereafter for 
the benefit of plaintiff until some further order is made, 

I t  is, therefore, considered, ordered and adjudged that the plaintiff 
contracted with Mamie Hall, mother of the plaintiff, in December, 1913, 
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to take care of the plaintiff and educate him as found b,y the jury, and 
the court further adjudges and orders that  the defendant pay to the 
court, or to some guardian for the plaintiff, the sum of $350 for the 
benefit of the plaintiff to the present, and that from the present time on 
until the further order of the court that  he  pay to the clwk of the court 
of Davidson County, or a guardian if he shall have one appointed, the 
sum of $25 per month. I t  is further ordered and adjudged that  the 
plaintiff recover its costs of the defendant to be tased by the clerk. 

I t  is further adjudged that  this judgment is a lien on all the lands 
owned by the defendant in Montgomery and Scotland counties, but since 
defendant may want to sell his timber i t  is understood and agreed that  
i t  is not a lien on the timber on the 450-acre Coggins tract, and that he  
shall have a right to dispose of same if he should so desire, and this 
cause is retained on docket for further order." 

There are 24 exceptions and assignments of error by defendant. The 
material assignments of error and necessary facts will Ee considered in 
the opinion. 

Tl'alser & Walser ,  Spru i l l  & Olive and 2. I. Walser  fcr plaintiff .  
J .  A. Xpejace, J .  X. Daniels,  Jr . ,  R. T .  Poole and Pllil l ips & Bower 

for defendant .  

CLARKSOK, J. This  case was before this Court-187 X. C., 573-011 
the question of venue. 

This is an action brought by a n  illegitimate child, under age, by his 
next friend, his mother, to enforce an  alleged contracat made by his 
mother to compel the reputed father to support and educate him. The  
jury found that the plaintiff, Carl  Thayer, Jr . ,  mas an  illegitimate 
child of Carl Thayer, who had contracted with Mamie 0 .  Hall, his 
mother, prior to his birth, to take care of and educate him. All the 
issues, as appear in the record, were found against defendant. 

The court below construed the complaint as alleging two causes of 
action: (1) To establish paternity ( 2 )  for breach of contract. The court 
below submitted the first issue as to paternity of plaintiff over objection 
and protest of defendant. But,  the court held in the judgment, as a 
matter of law, that plaintiff could not maintain his came of action em- 
braced in the first issue. The  plaintiff has not appealed. No  appeal 
haring been taken by plaintiff as to the first cause of action, if there was 
one under the pleadings, this case is res  judicafa. W e  think that  on all 
the issues found against the defendant, the evidence was competent, and 
the  charge of the court was in  accordance with law. 

We  will only deal with the law in  reference to the aecond cause of 
action-"For breach of contract.'' 
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The  defendant contends tha t  "As to the second cause of action the 
plaintiff alleges a contract made with his mother six months before he 
was born. Such a contract must be supported by sufficient or  meritorious 
consideration. What  consideration is  there moving from the plaintiff 
in this action to the defendant? None whateve;. Love and affection 
for an illegitimate child is not a meritorious consideration for the 
reputed father." T h e  contention of defendant cannot be sustained, from 
the evidcilce of Mamie 0. Hal l  (who v a s  married to one Godmin last 
J u l y ) ,  and to nhose testimony the jury gave credence. She  testified, in 
substance, that  she had one child, Car l  Thayer, J r . ,  who was 11 years 
old-born 7 June ,  1911. That  she had kno~vn defendant practically 
all her life and they lived i11 the same vicinity a i d  for years they went 
with each other. I11 1913, the defendant had coiirlection x i t h  her 
several times-more than four in the month of September and October. 
She  had nothing to do with any other man, and \\as about 17  years old 
a t  the time. T h e  plaintiff, Car l  Thayer, J r . ,  was born 7 June,  after- 
wards, arid the defendant is his father. "I next saw defendant in 
December, along about the 18th of December, a t  in- father's home. H e  
came and talked with me about the child, and I told h im my condition. 
IIc said he  would take care of this child. Said he would marry me, 
and take me to Tirginia nhe re  his work was next year, and I should 
not be l ~ f t .  H e  promised to marry  me in 1913, x h e n  he found out my 
condition. H e  said, we will marry  23 December, and that  he would 
take this child and take care of him.. My   noth her heard him say this. 
That  he would support the child and care for him and educate him 
comfortably. Defendant said, 'You know my property is here, and my 
father is  here and is old and I cannot afford to go away and leave you 
in this condition, and he said, Mamie, I love you, and cannot leave you, 
and will take care of you and the child with my  property.' This was 
before the child mas born." 

The  entire e~ idence  shows tha t  after the agreement of defendant was 
made, the cohabitation ceased. Under the facts found by the jury, the 
single question presented here was the agreement supported by sufficient 
or meritorious consideration. At  the time the promise was made, Namie  
0. Hal l  (now Godwin) was with child. Defendant was the reputed 
father and promised to marry  her, the marriage to take place 23 Decem- 
ber. The  child was born afterwards on 7 June.  I f  this promise had been 
fulfilled, Carl  Thayer, Jr . ,  would have been a legitimate child. B y  both 
the civil and canon law the subsequent marriage of the parents legitim- 
ized their offspring born before marriage. 1 Black Corn., 454; Fowler c. 
Fowler ,  131 N. C., p. 169. H e  would have had inheritable blood. B y  
Lams 1917, ch. 219, see. 1, C. S., 279, subsequent marriage now makes 
the illegitimate child legitimate, with all the rights as if born in lawful 
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wedlock. At the time the promise was made, the law gave the mother 
certain rights, C. S., 267, and if under said section the paternity of the 
child was established "then he shall stand charged with the maintenance 
thereof, as the court may order, and shall give bond, with sufficient 
surety, payable to theestate,  to  perform said order, and to indemnify 
the county, where such child is born, from charges for his maintenance, 
and may be committed to prison until he finds surety for the same, and 
shall be liable for the costs of the issue or proceeding." 

This is a civil action-Richardson v. Egerfon, 186 N. C., 291. Defend- 
ant promised to do for the child what the mother could make him do 
under the law-maintain him. The promise made was to do this and 
further to educate the child. Under our school law, chi'dren of certain 
ages are required compulsorily to attend school. C. S., 5758. 8. v. John- 
son, 188 N. C., 591. There was nothing in the promise that was contrary 
to law or founded on an immoral consideration. I t  was a natural 
obligation. Consideration of marriage is a valuable consideration 
(although not alleged but in  evidence, without objection), and a con- 
sideration based on the right of the mother, under C. &, 267, to force 
by law maintenance. Defendant never fulfilled his promise of marriage, 
no: did he maintain and educate the child. The mother had to go 
through the agony of child-bearing, suffer the wrong. The marriage 
promise he failed to live up to would have helped cleanse the sin, but his 
failure has kept her sin ever before her. "For I acknowledge my 
transgressions and my sin is ever before me." Ps. 51, v. 3. Carl Thayer, 
Jr., now asks that this contract on his behalf to maintain and educate 
him be carried out by the court. Defendant pleads nudum pactum-a 
promise without consideration, unenforceable. Under the facts and cir- 
cumstances of this case, we cannot so hold. The promise was based on a 
sufficient and meritorious consideration. We think not only the weight 
of authority is with the plaintiff, but justice. No mortal can tell the 
mental and bodily suffering the young 17 year-old girl went through 
in the birth of this child, the disgrace, the alienation of friends and 
kindred. Defendant should fulfill his obligation to educa1,e and maintain 
the child-the wages of his wrong. Retribution has come after long 
years, but it has come-nemesis. 

"Retribution follows wrong 
Tho the execution tarry long." 

The child is under age, and the statute of limitation not applicable. 
I n  Doty, Admr. v. Doty, Guardian, 118 Ky., p. 204, .where a similar 

contract, as in the instant case, was upheld, the attorneys of appellee in 
their brief so well stated the equity of this case, as set forth in the 
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English case, that we repeat: "In England nearly two hundred years 
ago one of the 'nobility' misled an innocent young woman and had a 
son by her. H e  lived with her for a little while, but afterwards married 
another woman. But before doing so he executed a bond in which he 
promised to give the boy at his death $10,000 and died. Suit was 
brought upon his bond by the mother for the boy in the high Court of 
Chancery, and a motion was made to dismiss i t  upon the ground, 'that 
it being a matter of turpitude, equity would not meddle and should 
not lend assistance.' The Lord Chancellor substantially said: 'Turpi- 
tude consists in the doing of the wrong and not in  making reparation.' 
So we say, this is a case of doing jus t i cemaking  amends for wrong 
done to the innocent. Justice is clean and appeals to the highest of all 
courts. To do justice-to make reparation for wrong done-requires the 
exercise of the highest function of this Court, and that for which it 
was established. I n  that case the chancellor gave the mother judgment 
for the amount due the child, and the findings was approved by the 
House of Lords." 

Nearly one hundred years ago, Taylor, C. J., in Kimbrough v. Davis, 
16 N .  C., p. 75, said: "The natural obligation of a parent to maintain 
his illegitimate offspring, cannot be doubted. (Puffend, 6, 4, ch. 11, sec. 
6.) . . . 'Past seduction (says Chancellor Kent) has been held a 
valid consideration to support a covenant for pecuniary reparation; 
and the innnocent offspring of a criminal indulgence, has a claim to 
protection and support, which Courts of Equity cannot and do not 
disregard.' " Brown v. Kinsey, 81 N .  C., p. 245 and cases cited. 

The Kimbrough case was cited and approved in Sanders v. Sanders, 
167 N.  C., p. 318: "There can be no controversy that the father is 
under a legal as well as a moral duty to support his infant children 
(Walker v. Crowder, 37 N. C., 487), and, if he has the ability to do so, 
whether they have property or not. Hagler v. XcCombs, 66 N.  C., 
345. There is a natural obligation to support even illegitimate children 
which the law not only recognizes, but enforces. Burton v. Belvin, 
142 N.  C., 153; Kinzbrough v. Davis, supra." 

"At common law the father is under no legal obligation to maintain 
his illegitimate children, for as has been seen, in the eye of the common 
law, an illegitimate child has no father, but is regarded as nulius filius. 
But the father is liable on an express promise t o  pay for support and 
maintenance to  be furnished to his illegitimate children (italics ours), 
and on an implied contract to pay therefor where he has adopted the 
child as his own, and acquiesced in any particular disposition of it." 
Tiffany's Persons and Domestic Relations (2 ed.) p. 249. For the 
position, Mr. Tiffany cites Burton v., Belvin, 142 N.  C., supra. I n  the 
note he says: "An agreement by a man to pay for the maintenance of 
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children which may result from future  illicit cohabitation is  void, 
because of its immoral tendency. Clark, Cont., 439; 17rook v.  Hill, 
3 Ch. Div., 773. Bu t  such an  agreement as to children already born, 
or as to a child in ventre sa mere, is valid; the illicit intercourse in  
such case being past. Clark, Cont., 439 ; Crook v. Hill, Em Ch. Div. 773. 
The  moral obligation of a father to support his illegitimate children 
is a sufficient consideration for his bond to do so. T r a y t r  v. Setzer, 72 
Neb., 845, 101 N. W., 989." 

There are  cases to the contrary, such as S i n e  v.  Starr,  S Oregon Rep., 
p. 49, holding there is no legal obligation, but there >sas no statute 
imposing a legal obligation, as in this State, requiring the father under 
the Bastardy Act to  maintain the child, nor mas there any promise to 
marry  the mother. I n  fact, i n  Sponable v. Owens, 92 No., Appeal 
Rep., p. 174, there was a promise to marry  ( a  valuable consideration) 
coupled with a promise to support the illegitimate ch Id-similar to 
this case. I t  is  there held, p. 178:  "The agreement to marry  is not 
alone a consideration supporting an  action for failure to marry, but 
i t  is a consideration upon which other lawful agreements may be based. 
I t  is not unlawful for a father to support, or agree to support, or agree 
to provide for the support of his illegitimate child; and no reason can 
exist why he  should not be allowed to legally bind himself in a contract 
with the mother of the child. I t  is but necessary that  t ~ e r e  be a legal 
consideration, and we are of the opinion that an  agreement between the 
two to marry  is sufficient." 

The  suit is properly brought. W e  said in  Parlier v. Xiller,  186 N. C., 
p. 503: "We deduce from the authorities that  i t  is well settled that  
where a contract between two parties is made for the be1 efit of a third, 
the latter may sue thereon and recover, although not strictly a privy 
to the contract." Bank v. Assurance Co., 188 N .  C., p. i.53. 

Defendant further contends: "This cause of action is  brought for 
breach of contract and plaintiff's proper remedy, if any he has, is for 
damages to be passed on by a jury and not the relie: asked for in 
the complaint, nor the relief granted by his Honor." 

We think by analogy to the  action of the Court in Sana'ers v. Panders, 
supra, p. 317, tha t  the judgment of the court below was proper. The  
facts were established by the jury. On  the entire record, we can discover 
in law, 

N o  error. 
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IN RE WILL OF MISS LENORA FULLER, MRS. BETTIE A. BARNWELL 
AND MRS. SARAH M. BURTON. 

(Filed 22 April, 1925.) 

1. A p p ~ a l  and  Er ror  - Objections and Exceptions - Briefs - Rules of 
Court. 

I t  is necessary that  exceptions appearing in the record on appeal be 
mentioned in appellant's brief, with reason or argument to support them, 
to entitle them to be considered by the court, for otherwise they are  taken 
as  abandoned. Rule of Court, 185 iY. C., '798. 

2. Wills-Execution-Witnesses-Statutes-Signing by Testator. 
The requirements of C. S., 4131, as  to the signing of the witnesses to a 

will in the testator's yresence and a t  his request, must be met ill order to 
a ralid will, and testimony of the witnesses to a joint mill of three per- 
sons that each of them requested each witness to sign, mho accordingly 
did so in the presence of each testator, and so situated in plain view that 
each of the testators could plai~lly see them sign, is sufficient, and it  is 
unnecessary that all of the testators should have signed a t  the same time, 
but it  is sufficient if they did so on different occasions, under the circum- 
stances required by the statute. 

3. S a m e - E v i d e n c c Q u e s t i o n s  for Jury-Crass-Examination-Burden of 
Proof. 

Where the direct testimony of the witnesses to a will is  s w c i e n t  for 
its validity under the provisions of our statute, C. S., 4131, and on cross- 
examination its force is weakened so as  to leave a doubt of its sufficiency, 
the issue is for the determination of the jury, with the burden of proof 
on the caveators. 

APPEAL by  caveators f r o m  Finley, J., and  a jury,  a t  December Term,  
1924, of CASWELL. 

T h e  issue submitted to  t h e  j u r y  a n d  their  answer thereto i s  a s  follows: 
" I s  t h e  paper  offered by t h e  propounders and  every p a r t  thereof the  

last mill and  testament of Bet t ie  A. Barnwell,  S a r a h  N. B u r t o n  and 
Lenora Ful le r  ? Answer 'Yes.' " 

Upon t h e  verdict, t h e  court  below rendered t h e  following judgment : 
('Now, therefore, i t  is  ordered a n d  adjudged and  decreed by t h e  court 
t h a t  the  ~ a p e r w r i t i n g  offered by  t h e  propounders and  every p a r t  thereof 
is  t h e  last will a n d  testament of t h e  said S a r a h  M. Bur ton ,  Bet t ie  AL 
Barnwell  a n d  Lenora F u l l e r ;  a n d  i t  is  f u r t h e r  ordered, adjudged and  
decreed by t h e  court  t h a t  t h e  careators  pay  t h e  costs of this  action to be 
taxed by t h e  clerk." 

T h e  caveators excepted a n d  assigned error  to  t h e  foregoing judgment, 
made  numerous other exceptions a n d  assignments of e r ror  and  appealed 
to  the  Supreme Court.  T h e  other  necessary facts  a n d  t h e  mater ial  
assignments of error  will be  considered i n  the  opinion. 
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P. W. Glidewell, T. J. Gold for propounders. 
John Hall  hlanning, Carroll & Carroll and W. 1:. Horton for 

caveators. 

CLARKSON, J. Miss Lenora Fuller, Mrs. Bettie A. Barnwell and Mrs. 
Sarah M. Burton, of Caswell County, N. C., being tenants in common 
with the heirs at law of John Thomas, deceased, made and executed 
what purported to be their last will and testament, a joint will giving 
and devising to their nieces and nephew their interest in certain lands 
in Caswell County. Mrs. J. B. Thomas was named exxutrix of the 
will. 

Of the above named parties, Lenora Fullw died in 1320, Bettie A. 
Barnwell in 1923, and Sarah M. Burton in  May, 1924. On 16 June, 
1924, Mrs. J. B. Riggs (formerly Mrs. J. B. Thomas) presented to the 
clerk of the Superior Court of Caswell County for probs te in  common 
form a joint will of the three above named parties, and the same was 
admitted to probate in common form by said clerk. Thereafter, and in 
August, 1924, certain parties who would have taken certain interests 
in the property left by the three makers of said will, filed a caveat and 
in said caveat set up as grounds for declaring said will void charges 
of undue influence, lack of mental capacity, and that the will was not 
executed according to law. 

The concluding part of the will and attestation clause is as follows: 
"In witness whereof we, Bettie A. Barnwtlll, Sarah Burton, Lenora 

Fuller, hereunto set our hands and seals this 16th day of November, 
1911. 

BETTIE A. EIARNWELL. 
SARAH M. BURTON. 
LENORA FCLLER. 

"Signea, sealed and published and declared by the said Bettie A. Barn- 
well, Sarah Burton and Lenora Fuller to be their last will :md testament, 
in the presence of us, who at their request and in their presence: of each 
other do subscribe our names as witnesses thereto. 

J. L. WARREN. 
W. H. WARREN." 

Although the caveators have numerous exceptions and ~~ssignments of 
error in the record, in their brief they say: "While the caveators rely 
upon all their exceptions from 1 to 14, inclusive, waiving none of them, 
they prefer to discuss them together as an appeal only from the judg- 
ment of the court, as being contrary to law and against the evidence i n  
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the case, and especially as to  the legal execution of the script propounded 
as a valid will under our statute, C. S., 4131, which is  mandatory as  to 
how a valid will must be excuted." 

"Exceptions in  the record not set out in the appellant's brief, or i n  
support of which no reason or argument is stated or authority cited, 
will be taken as abandoned by him." Kules of Practice in the Supreme 
Court, 185 C., 798 (par t  of rule) ; I n  r e  Westfeldf ,  188 N. C., 705; 
8. T .  Godette, 188 N. C., 498. 

Careators confine their assignment of error to the  single proposition : 
"Caveators contend that  this will is absolutely void, for that  it has not 
been executed according to the statutory requirements as laid down in 
C. S., 4131, Rev., 3113, Cyc., Vol. 40, p. 1097C." 

The  material part  of C. S., 4131, to be considered in the determina- 
tion of this case is as fo l lo~rs :  

"No last will or testament shall be good or sufficient in law to convey 
or give any estate, real or personal, unless such last will shall have been 
written in the testator's lifetime, and signed by him, or by some other 
person in his presence and by his direction, and subscribed in  his pres- 
ence by two witnesses a t  least, no one of whom shall be interested in the 
derise or bequest of the estate, except as  hereinafter provided," etc. 

(1 )  The  mill must be in writing. 
(2 )  T h e  will must be signed by the testator or by some other person 

in his presence and by his  direction. 
(3)  Subscribed in  his presence by two disinterested witnesses a t  least. 
I t  is admitted that the will was in writing, actually signed by the 

three alleged testatrixes, and the witnesses disinterested. 
The  contest is over the fact, did the two witnesses subscribe the will 

as witnesses thereto in the presence of the three alleged testatrixes? I f  
the witnesses did, the will is  valid under the statute; if they did not the 
will is void. 

I t  is not necessary that  the testatrix should have signed the paper as 
her will, in the presence of witnesses, provided she afterwards acknowl- 
edged it before them. Burney v. Allen, 125 N.  C., 314; I n  r e  Bowling, 
150 N. C"., 507; I n  r e  Herring's Wi l l ,  152 N .  C., 258; I n  re Cherry's 
Wi l l ,  164 N .  C., 363. 

Walker,  J. ,  has thoroughly gone into the whole matter, I n  re H 7 i l l  of 
Xargaret Deyton, 177 N. C., 503. W e  quote in pa r t :  " I t  is not required 
that subscribing witnesses should sign i n  the presence of each other:  
lt'afson T .  IIinson, 162 N. C., 72;  C'ollins v. Collins, 125 N. C., 104; 
Eelbeck z.. Granberry, 3 N .  C., 232; Rev., see. 3113, nor is 
it  necessary that  the will should have been attested in the same room, 
prorided the witnesses signed it, where the testator could see them do 
so; that is, could see them sign the very paper that she had signed, so 
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as to prevent the substitution of the genuine paper for another and 
spurious one. I t  was held in Graham v. Gruham, 32 K. C., 219 : 'A will 
is well attested by subscribing witnesses when, though not in the same 
room with the testator, they are  in  such a situation that the testator 
either sees or has it i n  his power to see that  they are subscribing, as 
witnesses, the same paper he  had signed as his will. Where the sup- 
posed testator could only see the backs of the witnesses, but not the paper 
they were subscribing: Held, that  the paper-writing was not well attested 
as a will.' See, also, Cornelius v. Cornelius, 52 N. C., 593; B y n u m  v. 
Bynum,  33 N .  C., 632. 'Generally the witnesses are not required to 
subscribe the will at  the express request of the testator. H e  need not 
formally request the witness to attest his will as the request may be 
implied from his acts and from the circumstances attending the execu- 
tion of the will. Thus  a request will be implied f r o n  the testator's 
asking that the witness be summoned to attest the will, or by his acquies- 
cence in a request by another that  the will be signed b,? the witnesses.' 
Thompson on Wills, 449; I n  re Herring's Tl'ill, 152 K. C., 258; Burney 
v. Allen, 125 R. C., 314; I n  re Cherry's Will, 164 N .  C., 363. Testator 
must have seen the witnesses, or have been able to do so at  the time of 
the attestation in the position he then was. Jones v. 'Tuck, 48 N. C.,  
202." 

I n  Shell v. Roseman, 155 N .  C., 94, i t  was said:  "We are not inad- 
vertent to the fact that  the plaintiff made a statement, oil cross-examina- 
tion, as to a material matter, apparently in conflict with his evidence 
when examined i n  chief, but this affected his credibility only, and did not 
justify withdrawing his evidence from the jury. Ward 7. N f g .  Co., 123 
N .  C., 252; Loggins v. Utilities Co., 181 N .  C., 227." Hadley v.  Tinnin ,  
170 N .  C., 86;  Ckristman v. Hilliard, 167 N .  C., 5. 

The law is plain. What are the facts? W. H. Warren, one of the 
subscribing witnesses, testified in part : 

"I l i r e  a t  Hightower, and lired there in 1911 ; conducted a store there. 
I n  1911 I knew Miss Lenora Fuller, Mrs. Bettie A. Barnwell, and Mrs. 
Sarah Burton. They lived a mile or a little further from the store. 
They requested me to witness their mill, at  the store, my place of busi- 
ness. At the same time they requested my father to witness it. My 
father and myself were present there when the will was witnessed and 
signed. (Witness handed a paper, and stated this is the will of Mrs. 
Barnwell, Mrs. Burton, and Miss Lenora Fuller.) They signed that will 
in my presence. They requested me to witness the wdl. Brought it 
there and asked me to witness i t ;  said this was their will. I did not read 
the will, but they asked me to witness it. They at  the same time asked 
my father to witness it,  and both witnessed it a t  the  same time and place. 
My father and I were present with each other and in the presence of 
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the others when we witnessed it. I obserred them at the time they 
signed the will and asked me to sign it. . . . The name, Mrs. J. B. 
Thomas, as executrix in the mill is in my handwriting. I wrote it in 
there at these old ladies7 request, at  the time it was signed; it is in my 
handwriting in both places." 

On cross-examination W. H. Warren testified: . . . "I cannot 
remember who was in the store the day they came there. I can remem- 
ber these people." 

"Q. All three at  the same time? A. I can't say that;  but I know one 
thing: they all signed it and my father and myself present. I cannot 
swear that all three came together. I cannot swear that all three signed 
it at  the same time. I can swear that all three signed it at  the same 
place. I don't remember ivhich one came to my place first. I think two 
came together and one afterwards. That is my opinion. My father and 
I signed our names ~vlieri  they first came; we witnessed it on 16 Novem- 
ber. I would not know the date except for the paper. I cannot pretend to 
tell the court and the jury which ones of the ladies came there together 
the first time. I saw all three sign it. I know their handwriting. I 
hare seen them write before. I saw their writing a good many times. 
They brought letters to mail at the post office and did writing in the store, 
and did a good deal of business with me. They did not write a fine hand, 
hut you could read it. The paper was lying on the counter when they 
signed it. The counter in my father's store. I don't remember which 
signed it first; I don't remember which signed it second; nor which one 
signed it third. My father and I signed it then and there. They brought 
the paper there and told us that it was their will and wanted us to wit- 
ness it, and me did, and by request they asked me to put Mrs. J. B. 
Thomas' name in it. All three asked us to do i t ;  asked us to witness 
the will. 

"I don't remember that all three signed it at one time. I don't remem- 
bcr all signing i t  at  one time, but I do remember they asked us to 
sign it. We seen them sign it. I don't remember about their sitting 
in a chair. I went to the desk and got a pen and ink. When they 
signed it, they gave it to us and asked us to put it in the safe, and 
later they canw and got it. We put our names on it, the 16th of 
Sovember, I think that x a s  the day. I don't know that they were 
looking a t  my pen when I put my name there. I do not know that 
they even saw the paper when I 'put my name to i t ;  I do not know 
that they saw the mill at the time I put my name on it. I do know 
it was in their presence, but I do not know'whether they were look- 
ing straight at us or not; they asked us to witness it. My father 
put it in the safe. I don't know how long we kept it there. They 
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came after it, but I don't know how long it was before they came 
after it, and don't know which one came after it. I remember they 
asked us to take care of it and we did, but I don't remember when they 
came for it and got it. No, sir I don't know which one came and got 
it. I don't know the year that the first old lady died. I can tell exactly 
at  home." 

Redirect examination: "At the time my father and I witnessed the 
will the old ladies were right there in the store. Nothing there to keep 
them from seeing it. No obstruction between us. I saw them sign first. 
I signed after. 

"Q. The certificate here is:  'Signed, sealed and published and declared 
by the said Bettie Barnwell, Sarah Burton and Lenora Fuller to be 
their last will and testament in the presence of us and at their request 
and in the presence of each other, do subscribe our names as witnesses 
thereto,' is that what happened on that occasion? 

"A. Bound to have been or I would not even have signed i t  if it had 
not been.'' 

Recross-examination: "Q. You said awhile ago, ycu did not read 
i t  over ? 

"A. No sir. All I know is all three said it was their will. All three 
asked me to sign it. I did not know what was in there. I did not know 
what was on the paper." 

J. L. Warren, the other subscribing witness, testified : 
"I am the father of William Warren. Live at Hightower. Knew 

Miss Lenora Fuller, Mrs. Burton and Mrs. Bnrnwell. I have been know- 
ing them practically all my life. I was engaged in business with my 
son in a store in 1911. These old ladies requested me to witness their 
will. (Paper handed to witness, and asked is that the paper?) A. Yes, 
sir, that is my signature. That is my signature, and the old ladies', all 
three of them. 

"Q. So each and every one signed this will in your presence? A. 
Yes, sir;  I do not think all three signed at the same time. Each one 
signed in my presence, and I witnessed it in their presence, I do not 
know that all three were there at  the same time. 

"Q. You do not say they were not, you just say you do not recollect 
i t ?  9. I don't know, they said, 'I want you and Will to sign my will.' 
Each signed it in my presence and I ,witnessed it at  their request. 

"Q. The certificate says : 'Signed, sealed, published ,md declared by 
the said Bettie A. Barnwell, Sarah Burton and Lenora Fuller to be 
their last will and testament, in  the presence of us, and at  their request 
and in the presence of each other do subscribe our names as witnesses 
thereto7-Is that what happened there? A. Why, the best of my knowl- 
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edge they did. That is my opinion. I would not have witnessed the 
will had I not thought so." 

The substance of his weakened testimony is set forth in what he said 
on recross-examination: "No sir. I did not witness it but one time. 
Yes, sir, when the last one came my name was on there. I don't reckon 
she saw me put my name on there it was already on there. All three 
might have been there, but I don't think so. I t  has been a good long 
while ago." 

On cross-examination, both subscribing witnesses to the will weakened 
as to whether all three were in the store at  the same time, when they 
signed the will as witnesses. We do not set out all the evidence, but 
sufficient to show the conflict that the jury had to consider in arriving 
at  a verdict. 

Caveators did not object to the introduction of the will in evidence, 
but did object to the validity of it. 

The witnesses to the will who signed the same had to testify to what 
occurred some 13 years before. Naturally their recollection as to cer- 
tain details, as brought out on cross-examination, but material to the 
validity of the will, were hazy and weakened by time. We think the 
evidence sufficient to be submitted to the jury. The court below, on this 
aspect of the case, properly placed the burden of the entire issue on the 
propounders to satisfy the jury by the greater weight of the evidence. 
The court charged the jury as follows: 

"Now, in this connection the court charges you that it is not necessary 
that the testator should sign the will in  the presence of the witnesses, 
acknowledgment is sufficient. I t  is not necessary that the testator request 
the witnesses to sign, request by attorney is sufficient, or the request may 
appear from the circumstances. The witnesses must sign in the presence 
of the testators, and as a rule the testator must actually see or be in a 
position to see not only the witnesses, but the will itself at  the time of 
the signing, and where he could see the backs of witnesses, not the paper, 
it is not a good attestation. I t  may be shown from the location of the 
objects, furniture in the room, etc., that the testator could have seen " * 

the witness who signed the will. The witnesses need not sign in the 
presence of each other." 

From a careful study: of the charge of the court below, we think 
the issue of fact and the law arising thereon was carefully submitted 
to the jury, and the contention fairly given. We can find in law, 

No error. 
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STATE v. BOB JARRETT. 

(Filed 22 April, 1925.) 

1. Intoxicating Liquor-IndictmentCbunts-Statutas. 
An indictment charging violations of the Turlington Act that  defendant 

did unlawfully and wilfully, etc., deliver, furnish, purchase and possess 
intoxicating liquor, and did have and keep in his possession for the pur- 
pose of sale intoxicating liquor, though not separately numbered, charges 
two counts, one for unlawful delivery and the other the possession for the 
purpose of unlawful sale, the trying thereof under the same indictment 
a s  separate counts being within the sound discretion of the trial court. 
C. S., 4622. 

2. Same-Evidence-Verdict. 
Where the charges in the bill of indictment a re  to be regarded as  

separate counts, one charging an unlawful delivery, etc., of intoxicating 
liquors, and the other the possession for the purpose of unlawful sales, 
evidence that  the defendant had sold intoxicating liquor is sufficient for 
conviction upon a general verdict of guilty. 

3. Same- Motion to Quaish - Selection by Sorllcitar -- Discretion of 
Court-Verdict. 

Where the bill of indictment charges several criminal offenses of the 
same grade and punishable alike, the court in  i ts  sound discretion may 
quash or compel the solicitor to elect, and a motion to quash comes too 
late after verdict. 

4. Same-Bill of Particulars. 
Where a n  indictment charges several offenses separable into different 

counts, and the case accordingly comes on for trial, the defendant may 
upon motion request the trial judge, acting in his sound discretion, to 
require the solicitor to furnish a bill of particulars (C. S., 4613), and the 
indictment may not be quashed if in the bill the charge is sufficiently 
stated. C. S., 4623. 

5. SameJudgmenttiAppeal and Error-Harmless Error. 
Held,  in this case there were but two criminal offenses charged in the 

bill of indictment, and the judgment of the court upon a third, not 
included, was not prejudicial, as  it  imposed no punishment and may be 
disregarded. 

APPEAL by  defendant f r o m  FinJoy, J., and  a jury, a t  October Term,  
1924, of FORSYTH. 

T h e  defendant  was t r ied on appeal  f r o m  t h e  municipal  court  of 
Winston-Salem, a t  t h e  October Term,  1924, of Forsy th  County  S u p e r i o r  
Court .  T h e  w a r r a n t  i n  t h e  municipal  court  on  which h e  was  t r ied i n  
t h e  Superior  Cour t  charged, i n  par t ,  i n  t h e  words of a;ection 2, of t h e  
Tur l ing ton  Act, chapter  1, Publ ic  Laws 1923, a s  followr;: 

('Did unlawful ly a n d  wilfully t ransport ,  import,  export,  deliver, fu r -  
nish, purchase a n d  possess intoxicating l iquor  i n  violal.ion of law, a n d  
did have  a n d  keep i n  h i s  possession f o r  t h e  purpose of lsale intoxicat ing 
liquor." 
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The last clause charges an offense against section 10, of the Turling- 
ton Act. 

The evidence of the State was as follows: 
"Rush Howell, testified, that he bought a half pint whiskey from the 

defendant and paid $1.00 for same, and the whiskey was delivered to 
him by the defendant." 

"John Alspaugh, testified, that he bought half pint of whiskey from 
the defendant and paid him $1.00 for same, and defendant delivered 
the whiskey to him." 

The court below charged the jury, in  part, as follows :. 
"The State relies upon two clauses in  the warrant, one for delivering 

liquor to the prosecuting witness and the other is for having liquor 
in his possession for the purpose of sale. H e  is not charged with the 
sale in the warrant, but having on hand for the purpose of sale. H e  is 
charged with that." 

The jury returned a verdict of guilty. The following judgment was 
rendered by the court below: 

"The judgment of the court is, that on the first count in the bill of 
indictment that the defendant be confined to the common jail for a 
term of 12 months and assigned to work on the public roads of Forsyth 
County, not to wear felon stripes, and on the second count in the bill of 
indictment the judgment of the court is that the defendant be confined in 
the common jail for a term of 12 months and assigned to work on the 
public roads of Forsyth County, not to wear felon stripes. This sentence 
to begin at the expiration of the sentence on the first count contained 
in the bill of indictment. The judgment of the court is that on the 
third count in the bill of indictment that the defendant be confined 
in the common jail for a term of 12 months and assigned to work on 
the public roads of Forsyth County, and not to wear felon stripes. 
Capias as to the sentence on the third count in the bill of indictment 
to issue upon motion of the solicitor." 

Defendant made several exceptions, assigned error and appealed to 
the Supreme Court. These will be considered in the opinion. 

Attorney-General Brummitt and Assistant Attorney-General Nash for 
the State. 

J .  S. Fitts, il.1. L. Mott, Jr., and Holton & Holton for defendant. 

C ~ a ~ r r s o w ,  J. I t  may not be amiss to give the entire section 2, of 
the Turlington or Conformity Act, Public L a m  1923, ch. 1 :  

"No person shall manufacture, sell, barter, transport, import, export, 
deliver, furnish, purchase, or possess any intoxicating liquor except as 
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authorized in this act; and all the provisions of this act shall be 
liberally construed to the end that the use of intoxicating liquor as 
a beverage may be prevented. Liquor for nonbwerage purposes and 
wine for sacramental purposes may be manufactured, purchased, sold, 
bartered, transported, imported, exported, delivered, furnished, and 
possessed, but only as provided by Title I1 of The Volstead Act, act of 
Congress enacted October twenty-eighth, one thousand nine hundred and 
nineteen, an act supplemental to the National Prohibition Act, 'H. R., 
7294,' an act of Congress approved November twenty-third, one thou- 
sand nine hundred and twenty-one." 

The warrant'on which defendant was tried does not contain all that 
the Turlington Act makes unlawful in  section 2, it omitted, to wit:  
"Manufacture, sell, barter.'' The warrant does contain a charge under 
section 10, "and did have and keep in his possession for the purpose of 
sale intoxicating liquor." The warrant charges "(1) unlawfully and 
wilfully deliver intoxicating liquor, ( 2 )  did have and keep in  his 
possession for the purpose of sale intoxicating liquor." 

The defendant contends that the indictment contained but one count, 
when the judge charged the jury that there were two counts, and the 
verdict should have been set aside; there was error in the court below 
not setting aside the verdict and also error in not allowing defendant's 
motion in arrest of judgment based upon the same facts. We cannot 
so hold. 

C. S., 4622 (Laws 1917, ch. 168) is as follows: 
"When there are several charges against any person for the same 

act or transaction or for two or more acts or transactions connected to- 
gether, or for two or more transactions of the same class or crimes or 
offenses, which may be properly joined, instead of several indictments, 
the whole may be joined in one indictment in separate counts; and if 
two or more indictments are found in such cases, the court will order 
them to be consolidated: Proviclsd, that in such consolidating cases 
the defendant shall be taxed the solicitor's full fee for the first count, 
and half fees for each subsequent count upon which conviction is had:  
Provided, this section shall not be construed to reduce the punishment 
or penalty for such offense or offenses." 

I f  separate indictments had been found against defendant (1) for 
delivering intoxicating liquor (2) for having and keeping in his posses- 
sion for the purpose of sale intoxicating liquor, it was in the sound 
discretion of the court below to consolidate. This matter is ably and 
clearly discussed by Varser, J., in S. v. Malpass, ade ,  p. 349-see 
cases cited. The statute in plain language gives the authority. The 
defendant should have requested the court below to quash or to make the 
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solicitor elect on which offense defendant should be tried or to nol. pros., 
it  would h a r e  been in the discretion of the court below to grant  the 
motion. N o  such request was made. I n  S. 21. Hedgecock, 185 N. C., p. 
719, it is said: '(Indeed in S. c. Little, 1 7 1  N .  C., 806, Hoke, J., sa id :  
'As a matter of form, in  respect to the feature of the charge, that  the 
unlawful delivery of the quantity (of liquor) specified was to "a person 
or persons to  the jurors u ~ l k n o ~ m , "  the bill of indictment has been held 
sufficient, S .  1.. Dowdy, 145 N .  C., 432; S .  v. Tisdale, ibid., 422 (which 
were prior to the act of 1913, now C. S., 3383), and the principal 
question presented is whether, on the facts contained in  the special 
verdict, the defendant is guilty of the offense, under the statute, charged 
against him in  the bill7-which was a violation of the law against 
transporting intoxicating liquors." 

I n  8. V. Switzer, 187 N .  C., p. 94, it  is said:  "Where there are several 
offenses, but of the same grade and punishable alike, the power of the 
court to quash or compel the solicitor to elect is a matter of sound discre- 
tion. S .  v. Burnett, 142 N.  C., 580; S. v. Lewis, 185  N .  C., 643." 

I n  S.  v. Burnett, supra, p. 580, this Court said:  "When an  indictment 
charges several distinct offenses in different counts, whether felonies or 
misdemeanors, the hill is not defective, though the court in its discretion 
may compel the solicitors to elect, if the offenses are actually distinct 
and separate, lest the prisoner be confused in his defense or embarrassed 
in his challenges; but there is no ground to  require the  solicitor to elect 
XI hen the indictment charges the same act 'under different modifications, 
so as to correspond with the precise proofs that  might be adduced.' 
S. v. Haney, 19 N .  C., 394; S. v. Barber, 113 W. C., 714; Gold Brick 
case, 129 N .  C., 656, and cases there cited. Besides, duplicity is ground 
only for a motion to quash, made in apt  time, and is cured by verdict. 
S.  c. Wilson, 121 S. C., 655; 8. v. Hart, 116 N. C., 978; S. v. Cooper, 
supra, (101 N.  C., 684);  S. v. H a m y ,  supra, (19 N .  C., 390);  S. v. 
Sintons, 70 N. C., 336; S. v. Locklear, 44 N.  C., 205." 

The separate offenses charged in  the same warrant  or indictment are 
to be considered and treated as separate counts. 

I n  S.  L'. il'oole, 106 N .  C., 740, i t  is said:  "Where the offenses are  
distinct, the court can impose a sentence on each count; but where it is 
a stating of the same offense, in different ways, only one sentence 
should be imposed." 

I n  5'. I-. XcAllisfer, 187 N.  C., 404, referring to 8. v. Szoitzer, 187 
IT. C., 96, i t  was there held: "There was a general verdict of guilty, 
which, i n  law, was a verdict of guilty on each and every count. The  
general verdict of guilty upon two counts will be sustained if the eridence 
justifies either. S .  .c. Toole, 106 N. C., 736; S.  v. Strange, 183 N.  C., 
775." S. v. Coleman, 178 N.  C., 760. 
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I n  S. v. Nitchem, 188 N. C., p. 609, it is said: "A motion in arrest 
of judgment, to be allowed, must be based on some matter which appears, 
or for the omission of some matter which ought to appear, on the face 
of the record. S. v. Jenkim,  164 N .  C., 527; S. ?;. Dozcglass, 63 N. C., 
500." S. v. Efird, 186 N. C., 482, and cases cited. 

I t  appears on the face of the record two counts-e~idence sufficient 
to support both, and a verdict of guilty. The motion in arrest of judg- 
ment cannot be sustained. 

The two offenses of which defendant was charged, a i d  on which the 
case was submitted to the jury, were fully supported bg. the evidence of 
the two witnesses who purchased intoxicating liquor from defendant, 
as found by the jury. Although the witnesses testified that they pur- 
chased the whiskey and there is no offense charged for 3elling, yet there 
is an offense charged for delivering and the offense is completed by 
delivery, although the delivery was by sale, and the other offense charged 
is having and keeping in  possession for the purpose of sale intoxicating 
liquor. This is complete, as the fact of selling is the highest evidence 
that it was in the possession for sale. The two offenses set out in the 
warrant, and the charge given by the court below to the jury made 
certain the offenses that defendant had to meet. 

C. S., 4613. "In all indictments when further information not 
required to be set out therein is desirable for the better defense of the 
accused, the court, upon motion, may, in its discretion, require the 
solicitor to furnish a bill of particulars of such matter3." S. v. Leeper, 
146 N.  C., 661; S. v. Hawley, 186 N. C., 433. 

C. S., 4623. "Every criminal proceeding by warrant, indictment, in- 
formation, or impeachment is sufficient in form for all intents and pur- 
poses if it express the charge against the defendant in ri plain, intelligi- 
ble, and explicit manner; and the same shall not be quashed, nor the 
judgment thereon stayed, by reason of any informality or refinement, if 
in the bill of proceeding, sufficient matter appears to enable the court 
to proceed to judgment." 

I n  S. v. Suitzer,  supra, p. 96, n-e held : "We think, under the language 
of the statute, the first count is drawn according to the practice and 
procedure of this Court. Form, technicality and refinement hare given 
way to substance, and it is sufficient if the indictmmt contains the 
charge in a plain, intelligent, and explicit manner. E'. v. Leeper, 146 
N. C., 655; S .  2%. Hedgecock, 185 N. C., 714; 8. v. Hawley, 186 3. C., 
433." 

The offenses charged were in general, definite and certain. Defendant 
could have requested the court below, and this was in its discretion, for 
a bill of particulars, showing detail and particulars of offenses charged. 
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I n  S. v. Satterchite, 182 N .  C., 893, it is said:  "S. v. Hamby, supra,  
(126 N.  C., 1067) was approved, I n  re IIimon, 156 N.  C., 252, and I n  
re B17ack-, 162 S. C., 459, in which the Court said that  i t  had been 'settled 
by many decisions and with entire uniformity' that  where a defendant 
had been sentenced to imprisonment on conviction of two or more indict- 
ments, 'sentence may be given against him on each successive conviction, 
the sentence of imprisonment in  each successive term to commence from 
the expiration of the term next preceding,' and that  such sentences are 
not void for uncertainty, but the sentence should state that  the later 
term should begin a t  the  expiration of the former term, else they would 
run concurrently, citing many authorities." S. v. -lIalpass, ante, 354. 

There is no evidence to support a third count, and'therefore, the 
judgment as to this is erroneous. I f  there had been, the judgment 
of the  court below could not prejudice the defendant. The  sentence on 
the third count was concurrent with the others. The sentence of twelve 
months on the roads of Forsyth County on the  first count in  the bill of 
indictment, with the same judgment on the second count, to commence at  
the termination of the first term of imprisonment, is correct, and in  
accordance with the well settled practice and procedure of this Court. 

The defendant has to serve under the  judgment two years. From a 
careful review of the law i n  this jurisdiction, we can find 

N o  error. 

G. W. THORIAS BY HIS NEXT FRIEXD, W. H. THORIAS, v. W. H. AND T. H. 
LAWRENCE. 

(Filed 22 April. 1025.) 

1. Emploler and Employee - Master and Servant - Segligence - Evi- 
dence--Sonsuit. 

Evidence that plaintiff mas defendant's employee and \\as injured in 
the courue of his duties by the falling of a brick upon his head by reason 
of employees of defendant tossing bricks to others on an overhead scaffold 
near wl~icli plni.itiff vas  ordered to nork to be laid by hrickmasons in 
the xall of the building heinq erected, is sufficient upon the issues of 
defrndant's actionnble negligence to take the case to the jury. and deny 
defendant's motion as of nonsuit thereon, or a peremptory instruction 
in his f 3 ~  or. 

2. Same--Accident. 
TTllere the eml~loyer is sued for damages for negligent injury to his 

employee, the former may not successfully defend the action upon the 
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contention that  i t  was an accident not reasonably to have been anticipated, 
especially when the defendant's negligence concurs and pi.osimately causes 
the injury in suit. 

3. Same--Assumption of Risks. 
In order for the application of the doctrine of assumption of risks, 

i t  is necessary for the employee to have known of the daiger  he is alleged 
to have assumed, and where there is evidt3nce tending to show that the 
injury in suit resulted from his obedience to an order from the defendant's 
vice-principal, who was aware of the dangerous conditions existing a t  the 
place the employee was instructed by him to work, and which caused the 
injury, and the employee was unaware thereof, a motion a s  of nonsuit 
on this ground will be denied. 

Where an employee was injured by a brick falling upon his head while 
engaged in the scope of his duties, which was one of those being tossed 
by other employees or his fellow-servants to  a scaffold to be placed in 
the wall by defendant's brickmasons, and the place wherein the employee 
was thus engaged did not meet the requirements that  the employer, in 
such instances, furnish his employee a safe place to work, which resulted 
in the injury, this duty is one the employer may not delegate, and the 
defense that the injury in suit was caused by the negligent acts of the 
employee's fellowservant for which the employer was not answerable, is  
untenable. 

APPEAL by  defendants  f r o m  Cranmer, J., a t  September Term,  1924, of 

T h i s  action was brought by plaintiff,  nn  employee, to  recover of 
defendants, h i s  employers, damages f o r  a personal i n j u r y  alleged to 
have been caused by t h e  negligence of defendants  (1) i n  fai l ing t o  
provide f o r  plaintiff a safe  a n d  suitable place i n  which to work and  ( 2 )  
i n  fa i l ing  t o  provide a safe a n d  proper  m(xthod f o r  hois t ing bricks t o  
t h e  walls of t h e  building, i n  t h e  construction of which plaintiff was a t  
work a s  a n  employee of defendant .  

I t  is alleged t h a t  plaintiff was a t  work on t h e  floor of a building, i n  
process of construction by  defendants, a s  contractors a n d  builders, near  
t h e  s tage or  ros t rum i n  t h e  aud i to r ium of said building, under  t h e  
direction of a foreman of defendants;  t h a t  plaintiff,  with other  em- 
ployees, was a t  work upon  steel beams o r  girders  which were to  be used 
i n  t h e  construction of t h e  bui lding;  t h a t  while plaintiff mas t h u s  engaged 
i n  t h e  performance of h i s  duties as  a n  employee of defendants, brick- 
masons, also employees of defendants, mere a t  work on  a ixaffold 1 2  to  1 4  
feet above t h e  floor on which plaintiff ~ v a s  a t  w o r k ;  t h a t  laborers, o r  
helpers of said brickmasons, also employees of defendants, were engaged 
i n  ca r ry ing  bricks a n d  mor ta r  t o  a balcony or  scaffold some 5 o r  6 f w t  
beneath t h e  scaffold on which t h e  brickmasons were a t  work and  above 
t h e  floor on  which plaintiff was  a t  w o r k ;  t h a t  t h e  laborers were required 
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to pitch the bricks, which were hoisted from the floor to the balcony, to 
other laborers standing on the scaffold on which the brickmasoils were 
at work where they were to be used by the brickmasons in the erection 
of a mall of the building; that a laborer on the upper scaffold failed 
to catch a brick pitched to him by a laborer on the lower scaffold or 
balcony, and that this brick fell a distance of 12 to 1 4  feet, striking 
plaintiff on the head while he was at work at the place to which he 
had been assigned by a foreman of defendants. As a result of the in- 
jury thus inflicted, plaintiff was rendered unconscious and has become 
a total mental and physical wreck. 

As a defense to plaintiff's cause of action, defendants deny that plain- 
tiff was injured by their negligence, alleging that such injury as plaintiff 
sustained was caused by the negligence of a fellow-servant of plaintiff 
and that said injury was the result of a risk ordinarily incident to 
work of the kind and character as that in which plaintiff was engaged 
and that plaintiff having assumed the risk of such injury as he received 
when he entered the employment of defendants, cannot recover damages 
of the defendants. 

The issues arising upon the pleadings and submitted by the court to 
the jury, with the answers thereto, are as follows: 

"1. Was the plaintiff injured by the negligence of the defendants as 
alleged in the complaint ? Answer : (Yes.' 

"2. Was the plaintiff injured by the negligence of a fellow-servant, as 
alleged in the answer? Answer : 'No.' 

"3. Did plaintiff voluntarily assume the risk of his injury as alleged 
in the answer? Answer : (No.' 

"4. What damages, if any, is the plaintiff entitled to recover 2 Answer : 
'$5,000.' " 

From the judgment in accordance with the verdict, defendants ap- 
pealed to the Supreme Court, assigning errors based upon exceptions 
duly noted. 

Brogden ,  Reade & B r y a n t  for plaint i f f .  
Fu l l e r  B Ful ler  for defendants .  

COKKOR, J. The evidence offered by plaintiff was sufficient to sustain 
the allegations of the complaint, as to the existence of the relationship of 
employer and employee, between defendants, and plaintiff at  the time of 
the injury, and as to the cause and extent of the injury sustained by 
plaintiff. Plaintiff was struck on the head by a brick, which fell from 
above him, while he was at work at the place to which he had been as- 
signed, under the direction of the foreman of defendants in charge of the 
construction of the building. The falling of the brick was the result of the 
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failure of a laborer on a scaffold 17 feet above the floor on which plaintiff 
was at  work, to catch the brick which had been pitched to him by a 
laborer, from the balcony about 7 feet beneath the upper scaffold and 
about 10 feet above the floor. The bricks thus pitched from one laborer 
to another laborer, were to be used by brickmasons working on the upper 
scaffold in the erection of a wall of the building. Bricks were being 
passed up to these brickmasons in the usual way and by the method 
provided by defendants for accomplishing that purpose. They were 
hoisted from the floor of the building to the balcony, about 10 feet above 
the floor, by means of an elevator; they were then taken from the eleva- 
tor by laborers who placed them on wheelbarrows which were rolled 
along the balcony to a place beneath the scaffold on which the brick- 
masons were at work. They were then pitched, dne at I time from the 
balcony to the scaffold, a distance of 7 feet, and placed by the laborer 
who caught them on the scaffold so that the brickmasons could pick 
them up as they were needed. The distance through vihich they were 
thus pitched was 18 inches or two feet. The foreman, under whose 
direction plaintiff was at work, knew that the laborers were engaged, 
by this method, in getting the brick from the floor or ground, to the 
scaffold and that they were so engaged at the time plaintiff was directed 
to work at the place where he was injured. 

The injury occurred about 4 o'clock p. m. Prior to this time plaintiff 
had been at  work riveting steel beams near the center of the building. 
Immediately before the plaintiff was injured, he had been requested, by 
a fellow-employee, who was authorized to make the request by the fore- 
man, to leave the place at  which he was at  work, to assist other employees 
in raising a steel beam or girder from the floor in order that a bench 
might be put under it. The place to which plaintiff was thus called 
was about 10 feet from the wall on which the brickmasons were at work 
and where the bricks were being pitched. The employee to whose assist- 
ance plaintiff had gone, just prior to his injury, testijied that he did 
not know that the brickmasons were then at work on the wall or that 
the laborers were at work getting the bricks to the upper scaffold. 
Plaintiff has neyer recovered from the effects of the blow on his head 
sufficiently to make an intelligent statement about the occurrence and 
did not testify at the trial for this reason. 

1. Defendants first contend that plaintiff's injury Tvas due to an 
accident and that therefore-they are not liable for damages resulting 
from the injury. An accident is defined as "an unforeseen e17ent occurring 
without the will or design of the person whose mere act causes i t ;  an 
unexpected, unusual or undesigned occurrenc3e; the effect of an unknown 
cause, or the cause being kno~vn, an unprecedented cor sequence of i t ;  
a casualty." Black's Lam Dictionary. Crufchfield 7 ; .  R.  R., 76 N. C., 
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320. "An employer is not responsible for an accident simply because it 
happened but only when he has coutributed to it by some act or omis- 
sion of duty"; illartin c. Xfg. Po., 128 3. C., 264; Simpson v. R. R., 
154 N. C., 51; Lloyd v. R. R., 168 S. C., 646; Bradley v. Coal C'o., 
169  N. C., 255. 

The injury sustained by plaintiff was caused by a blow upon his head; 
this blow was caused by a falling brick; the cause of the injury is 
therefore known; as to this, upon the evidence, there can be no contro- 
rersy. There is sufficient evidence from which the jury could find the 
failure of the laborer on the scaffold to catch the brick pitched to him 
by another laborer on the balcony 7 feet below, the distance from the 
hands of the one laborer to the hands of the other laborer being from 
18 inches to 2 feet, was the cause of the falling of the brick. That a 
person may fail to catch a brick pitched to him by another person, 
especially when he is 7 feet above the person who pitches it and that 
upon such failure the brick will fall and strike an object beneath it, can 
hardly be said to be an unprecedented consequence; indeed the result 
may be expected, it is not unusual nor can it be said that it could not 
have been foreseen. Under the facts and circumstances as established 
by the evidence in this case, plaintiff's injury cannot be held as due to 
an accident; the injury was clearly due to negligence or the failure of 
someone to exercise due and reasonable care for the safety of the plain- 
tiff in the situation in which he was placed at the time the brick was 
pitched. 

There is no evidence from which the jury could find that plaintiff 
knev-, when he went to the place at which he was injured that the 
laborers were pitching bricks from the balcony, ten feet above the floor 
on which he was to uork, to the scaffold, seven feet above the balcony 
and thus 17 feet above  lai in tiff. Nor is there el-idence that the laborers 
knew at the time they were engaged in pitching the bricks that plaintiff 
had been assigned to work at a place not more than ten feet from the 
wall on which the brickmasons were at work. There is el-idence that 
the foreman, under whose direction both the plaintiff and the laborers 
vere at mork, had full knowledge of the work in which these employees 
were respectively engaged. TITith this knowledge, the foreman required, 
or at least permitted the respective nork to continue. 

I t  is conceded, of course, that upon the facts established by the 
evidence, defendants owed plaintiff the duty "to exercise reasonable 
rare to provide the plaintiff a reasonably safe and suitable place in 
which to mork," and that a failure to perform this duty, resulting 
directly and proximately in injury to plaintiff, would be actionable 
neligence. Rambottom v. R. R., 138 N .  C., 39, and cases cited in 2d 
Anno. Ed. I t  cannot be held, where defendants assigned plaintiff to work 



526 I N  T H E  S U P R E M E  COURT. [I89 

at a place not more than 10 feet from a brick wall of a building in  
process of construction, while laborers were pitching bricks from a 
balcony against, said wall, 10 feet above the floor of the building, to a 
scaffold 7 feet above the balcony, to other laborers-the distance from 
the hands of the laborers who were pitching the bricks to the hands of 
laborers whose duty it was to catch them being from 18 inches to 2 
feet-that there was a compliance by defendants with the law as repeat- 
edly declared by this Court, and by courts of other jurisdictions, which 
administer law founded upon sound principles and constantly developing 
to meet the growing complexities of human relationshilx There was a 
breach of the duty, which the law imposed upon defendants, and evidence 
from which the jury could find that this breach of dut,y was the proxi- 
mate cause of plaintiff's injury. Assignments of error, based upon 
exceptions to the refusal of the court to allow the motion of nonsuit, and 
to give the peremptory instructions as requested by defendants, cannot 
be sustained. 

2. Defendants assign as error the refusal of his Honor to instruct the 
jury as requested by defendants, in writing and in apt time, to answer 
the second issue, "Yes." By the ~xception, upon which this assignment 
of erorr is based, defendants present their contention that the injury 
sustained by plaintiff was caused by the negligence of rt fellow-servant, 
and that, therefore, they are not liable. The duty which defendants 
owed to plaintiff, with respect to the place provided for him to work, 
is primary and nondelegable. The employecl has a righi to assume that 
this duty had been performed; Klunlc v. Granite Co., 170 N .  C., 70. 
Upon the evidence, there was a breach of this duty. The place provided 
for plaintiff to perform his duties as an c>mployee of defendants was 
unsafe because of the method adopted by defendants for hoisting bricks 
to the upper scaffold. The defendants not only adopied this method 
for doing this work, but their foreman knew that the method was being 
pursued after plaintiff had left the safe place at  which he was at work- 
at the upper end of the auditorium-and gone to the lower end, within 
10 feet of the wall when the bricks were being passed up to the scaffold 
by this unsafe method. The laborers continued to pursue this method 
after plaintiff had changed places for work. There is no evidence that 
they knew of the change. Even if it was nt.gligence for the laborers to 
adopt and pursue the unsafe method of doing the work which they were 
required to do, such negligence only concurred with the primary negli- 
gence of defendants in causing injury to plaintiff and does not relieve 
defendants of liability for their negligence. Beck v. Chai.i. Co., 188 N.  C., 
743, and cases there cited. His Honor instructed the jury that where 
the master has negligently failed to perform one of the primary duties 
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which he  owed to the servant, and this negligence concurs with that  of 
a coemployee in proximately producing the injury, the master's responsi- 
bility therefor is  the same as if his negligence were the sole and only 
cause. Upon competent evidence, and under correct instructions as to 
the law, the jury has  answered the second issue "So." The assignment 
of error is not sustained. 

3. Defendants further assign as error the refusal of his Honor to 
instruct the jury, as requested by defendants, i n  writing and in apt  time, 
to answer the third issue "Yes." By the exception upon which this 
assignment of error is based, defendants present their contention that  
plaintiff is barred of recovery in  this action, because he  assumed the 
risk of the danger which resulted in his injury. Plaintiff was a t  work 
a t  a safe place, when in response to a request of a fellow-employee, made 
pursuant to the direction of the foreman of defendants, he left said place, 
and uen t  to the place a t  which he was injured. I n  so doing, he  was 
performing the duties of his employment. There is no e~ridence that  
he knew that  laborers, fellow-servants, were then a t  work on the wall 
of the building, or that he knew of the unsafe method which thcy were 
pursuing in their work, with the knowledge of the foreman. Bu t  for 
this work and the method by which it was pursued, the last place was 
as safe as that  from which he had gone. The fellow-employee, to whose 
assistaiice he had gone, did not know that  brickmasons or laborers were 
a t  work on the wall. H e  thought they had finished their work. The  
jury might well find that  plaintiff also did not know of the facts which 
inade the place to which he  went unsafe. There can be no assumption 
of a risk, of which the employee is ignorant. The  assignment of error 
is not sustained. 

4. Other assignments of error are  based upon the refusal of his Honor 
to g i re  instructions to the jury as requested by defendants. W e  have 
examined these assignnleilts of error, with care, and do not find that  
there x-as reversible error in refusing to give them. 

Brown v. Scofields Co., 174 N. C., 4, is  not an  authority sustain- 
ing the contention of defendants i n  this case. I n  that  case plaintiff 
knew that  his fellow-servant n as n orking above him, and with this 
kno~vledge he continued to work in the place assigned him. The place 
nhere plaintiff was a t  work was not unsafe because of any act, of 
omission or commission, of defendant. The  in jury  was caused by a n  
act of his fellow-servant, vhich  had no relation to any act of his 
employer. I n  this case, the injury was the result of an act of a fellow- 
servant, i t  is t rue ;  but the act was done ill pursuance of a method of 
doing his ~vork,  kno~vn to and permitted, if not expressly authorized by 
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the defendants. Defendants were negligent in adopting or permitting 
the method of work, by which the bricks were pitched from the balcony 
to the scaffold, thus passing through the air  a distance of 18  inches or 
2 feet. 

Defenses based upon the doctrines of "Negligence of Fellow-servants," 
and "8ssumption of Risk" do not seen1 to be in harmony with the spirit 
of the law as applicable to present-day conditions. T h e  courts recognize 
them as valid defenses, in actions brought by employees to recover dam- 
ages for personal injuries sustained while a t  work within the scope of 
their employment. However, i n  deference to the  tendencies of modern 
legislation, and in  response to a more humane conception of the rela- 
tions of master and servant, the courts cannot extend them;  the tendency 
of both legislation and judicial decision is rather to confine and restrict 
them to  cases in  which they are  clearly and unmistakably applicable. 
Cook v. i l l f g .  Co., 183 N .  C., 48. 

The  judgment is affirmed. W e  find 
N o  error. 

RONALD S. SWAIN v. THE INTERSTATE COOPERAGE COMPANY ET AL. 

(Filed 22 April, 1925.) 

1. Removal of Causes - Federal Courts - Segligence -- Joint Torts - 
Fraudulent Joinder-Parties. 

Where in an action brought in the State court against a nonresident 
and resident defendant, it is alleged that the resident defendant 17-m the 
manager in charge of the factory of the nonresident defendant for the 
installation and placing of power-driven machinery, and states that 
through the negligence of both in the installation and p1,icing the machin- 
ery, a pulley block burst and caused the injury in suit by a flying fragment 
therefrom, a joint tort is alleged against both the dt'fendants, jointly 
and sererally, and a motion to remove to the Federal Court made in 
the State court on the ground of diversity of citizenship will be denied, 
when based without more upon allegations in the petition that the actions 
were severable. 

2. Same--Petition to Remove. 
In order to sustain a motion for the removal of a cause from the 

State to the Federal Court for diversity of citizenship 011 the ground of a 
fraudulent joinder of a resident defendant, the petition must state facts 
sufficient for the granting of the motion on this ground, and the pleader's 
conclusions otherwise are insufficient. 

APPEAL by plaintiff from Brown, J., at  December Term, 1924, of 
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C'ivil action instituted and pending on 20 October, 1924, in the 
Superior Court of Beaufort County. Duly verified complaint was filed 
by plaintiff and before time for answering same had expired, defendant, 
the Interstate Cooperage Company, filed with the clerk of said court 
its petition, duly verified, aceomparlied by bond as required by statute, 
praying that  said court proceed no further in said action, except to make 
a11 order of removal, and to accept the bond filed with the petition, and 
to cause tlir record in  said action to be removed from the Superior Court 
of B?aufort County into tlie District Court of the United States for the 
Eastern District of North Carolina. T h e  motion for renloval was allowed 
by tlie clerk. From tlie order of removal, plaintiff appealed. The  peti- 
ti011 \r as the11 heard and collsidered by the judge presiding at the next 
ensuilig term of the Superior Court of Beaufort County. The  judge 
affirmed the order of the clerk, and ordered that  the action be removed. 
To this ordcr, plaintiff excepted and appealed therefrom to this Court. 
A\ss ig i~n~ent  of krror is  based on this exception. 

Tool!/  c f  ,Uc,lluZlan, for plaintiff. 
,\'mall, S l a c L c a ~ ~  d? Rodman f o r  defendants.  

STACY, C'. J. This is a civil action peiiding in the Superior Court 
of Beaufort County. Plaintiff, a citizen of the State of North Caro- 
lina, seeks to recover damages for a personal in jury  alleged to have been 
caused by the joint wrong of defendants, T h e  Interstate Cooperage 
( ' o m ~ a n y ,  a citizen of the State of New Pork ,  and W. A. Buys, a citizen 
of the Sta te  of Sort11 Carolina. The  aniount involved is $50,000, the 
damages alleged ill the complaint. 

I t  is alleged in the complaint that  on 8 August, 1923, and for some 
time 1)rior thereto, the plaintiff was and had been an employee of defend- 
ant, The  Interstate Cooperage Company; that  defendant, W. A. Buys, 
nas, on said date, and had been for some time prior thereto, the man- 
ager of thc box factory, arid other u-ood-working plants owned and 
operatctl by his codefendant, a t  Belhaven, N. C.; that  plaintiff, some- 
time prior to S August, 1923, had been ordered arid directed by the 
Intcrstate Cooperage Company, and W. -1. Buys, "as its spokesman and 
agent" to leal e tlie commissary of defendant company, where he had 
been a t  TI-ork, and to go to no rk  in the box factory of said defendant; 
that  his duty in sajd box factory v a s  to supervise and direct the  work 
of the men employed there; that  tlie machinery in  said box factory had 
heen installed by the company under the direction and superrision of 
TIT. A. Buys, its manager;  that  on 8 August, 1923, while plaintiff mas 
engaged in the performance of his duties, in said box factory, a pulley, 
driving tlic fan  described in the complaint, suddenly broke into numer- 
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ous fragments of jagged cast iron, one of the said fragments striking 
plaintiff on the head, inflicting a serious and permanent injury to 
plaintiff. 

Plaintiff alleges that said injury was caused by the negligence of 
defendants, in that defendants wrongfully failed to furnish plaintiff 
a reasonably safe place in which to work, and in that defendants had 
wrongfully and negligently failed to provide a sufficient and suitable fan 
for the purpose of blowing the shavings, dust, bark and other waste 
material, accumulated from the boards passing through the planer and 
other machinery in said box factory, and wrongfully and negligently 
failed to provide sufficient and suitable conveyors to and from said fan, 
thus causing the fan to become choked and clogged with waste material; 
that thereby the fan was subjected to much strain, thus causing the 
pulley to break into fragments; that the injury sustained by plaintiff 
was the direct and proximate result of said negligence. 

Plaintiff further alleged that the shaft and pulley were not properly 
installed by defendants, in that defendants wrongfully and negligently 
connected the shaft, driving said pulley, with the pulley below said mill, 
by a belt placed in one-quarter turn;  that the defendants negligently and 
wrongfully placed and located the machinery in said box factory, and 
that this negligence of defendants was the direct and proximate cause 
of the injury sustained by plaintiff. 

Defendants, The Interstate Cooperage Company, upon petition filed 
in apt time, that is, before the time for ar~swering the complaint had 
expired, prayed that the action be removed from the Superior Court of 
Beaufort County into the District Court of the Unitec! States for the 
Eastern District of North Carolina. The facts, upon which this motion 
was made, as alleged in the petition, are (1) that plaintiff is now and 
was at date of alleged injury a citizen of the State of North Carolina; 
( 2 )  that defendant, The Interstate Cooperage Company, is now and was 
on said date a citizen of the State of New York; ( 3 )  that the amount 
in controversy exceeds three thousand dollars, exclusive of interest and 
cost; (4) that the cause of action as between plaintiff on the one side, 
and petitioner and its codefendant, W. 3. Buys, on the other, is separable 
and ( 5 )  that defendant, W. -1. Buys, a citizen of the State of North 
Carolina, was ~ ~ r o n g f u l l y  and fraudulently joined with petitioner, a 
nonresident, as a defendant for the sole and only purpo:ie of preventing 
a removal of the action into the District Court of the United States, 
and of depriving said Court of its rightful jurisdiction of the action. 

The District Court of the United States has jurisdictim of the action 
as stated in the complaint, in favor of plaintiff, a citizen of the State 
of Korth Carolina, and against defendant. The Interritate Cooperage 
Company, a citizen of the State of New York, the amount involved 
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being in excess of the jurisdictional sum. I t  has, home~rer, no jurisdic- 
tion of the action, as stated in the complaint, in favor of plaintiff and 
against both defendants, W. A. Buys, one of the defendants, being 
a citizen of the same state as plaintiff. The action is therefore not 
removable (1)  unless it is separable, as between defendants, or (2) unless 
the resident defendant has been joined with the nonresident defendant 
with the fraudulent purpose of thereby depriving the nonresident defend- 
ant of a right which it has under the Constitution and laws of the 
United States, and of depriving the District Court of its rightful juris- 
diction of the action. 

Plaintiff states his cause of action in his complaint as founded upon 
the joint wrong of defendants; he sues them as joint tort-feasors. They 
are liable to him, if liable at all, jointly and severally, for damages 
caused by their joint wrong. The controversy is not wholly between 
citizens of different States and, not being separable, is not removable 
upon that ground. I n  Smith v. Quarries Co., 164 N.  C., 338, this Court 
has said: "It is the approved position with us that actions of this char- 
acter may be prosecuted as for a joint wrong, and authoritative decisions 
hold that when so stated in the complaint and made in good faith, the 
allegations viewed as a legal proposition must be considered and passed 
upon as the compIaint presents them, and in such case no seTerable 
controversy is presented which requires or permits a removal to the 
Federal Courts." Again in  Hollifield v. Telephone Co., 172 N. C., 714, 
"The plaintiff is entitled to have his cause of action considered as 
stated in his complaint. I f  there has been a joint tort committed, he 
may sue the wrongdoers jointly or separately, at  his election, as they 
are liable to him in either form of action.'' EIough v. R. R., 144 N.  C., 
692; R. R. v. illiller, 217 U .  S., 209, 54 L. Ed., 732; R. R. v. Thompson, 
200 U.  S., 206, 50 L. Ed., 441. 

Petitioner further alleges that W. A. Buys, a resident of the State of 
Sor th  Carolina, was wrongfully and fraudulently joined with peti- 
tioner as a defendant for the sole and only purpose of preventing a 
removal of the action into the District Court of the United States and 
of depriving said Court of its rightful jurisdiction of the action. 

The right of removal cannot be defeated by the fraudulent joinder 
of a resident defendant having no real connection with ihe controversy. 
I f  in such a case a resident defendant is joined, the joinder, although 
fair  upon its face, may be shown to be only a sham or fraudulent device 
to prevent a removal; but the showing must be made by a statement in 
the petition for removal of facts rightly leading to that conclusion apart 
from the pleader's deductions. TBilson v. Republic Iron & Steel Co., 
257 U .  S.,  92, 66 L. Ed., 144; Rea v. Mirror Co., 158 N.  C., 28; Johnson 
v. hmber Co., ante, 81. 
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The facts alleged in the petition may be sufficient to show a fraudu- 
lent joinder, but the allegations of the complaint are broad enough to 
state a cause of action against both defendants. Kot only is it alleged 
that ordinary care was not used in undertaking to provide the plaintiff 
with a reasonably safe place to work, but it is also alleged that the 
defendant Buys, in the discharge of his duties as general manager of 
the Interstate Cooperage Company, negligently failed to install the 
machinery in a proper manner, which proximately resulted in injury to 
the plaintiff. The plaintiff is entitled to have his cause of action con- 
sidered as stated in his complaint. Smith v. Quarries C9., supra. 

I n  Rea v. Mirror Co., 158 N.  C., 25, the order of removal on the 
ground of a fraudulent joinder of a resident general manager was ap- 
proved, but there i t  was stated in the petition that the resident "defend- 
ant was not present or in  the factory when the plaintiff mas injured; 
that the injury received was neither the direct nor proximate result of 
any negligence of said resident defendant nor of the breech of any duty 
imposed upon him, nor of the failure to use due care, (caution or pru- 
dence, and properly discharge his duties, 15hich are and mere at and 
before the alleged injury of plaintiff, in the office of he nonresident 
defendant." And there was nothing in the complaint to challenge this 
statement. 

I n  Smith v. Quarries Co., 164 N. C., 338, the refusal of the order of 
removal was affirmed on the ground that it appeared from the allega- 
tions in the complaint that the resident defendants had some authority 
over plaintiff's intestate and were charged with some responsibility con- 
cerning him while at work for the nonresident defendant. Facts were 
alleged which, though controverted by petitioner, if true were sufficient 
to impose liability upon the resident defendant jointly with the non- 
resident defendant. 

I n  Hollifield v. Telephone Co., 172 N .  (!., 714, Walker,  J., distin- 
guishing that case from Rea v. M ~ r r o r  C6., said: "But in this case the 
plaintiff has alleged in his complaint that J. C. Hollifield (the resident 
defendant) was superintendent of the work in which plaintiff was em- 
ployed at the time he was injured, had general charge aid control of it, 
and was clothed with authority to employ and discharge plaintiff and 
the other hands for disobedience to his orders, and generally repre- 
sented his principal, the telephone company, in this respect, and that, 
holding this position in the service of the company, lie directed the 
plaintiff, who was inexperienced, to perform work which J. C. Hollifield 
knew to be dangerous, and without proper warning of the danger to his 
subordinates or proper instructions to them as to how to do the work 
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wi th  safety." T h i s  Cour t  approved t h e  denial  of t h e  motion to remove 
t h a t  case. See, also, Fore v. Tanning Co., 175  K. C., 583;  Atevens v.  
Lumber Co., 186 N. C., 749. 

E n d e r  au thor i ty  of t h e  Smith a n d  Hollifield cases, we  t h i n k  the 
learned judge erred i n  ordering t h e  cause removed to t h e  Federa l  Court .  

E r r o r .  

I. P. GRAHAM, RECEIVER OF BANK OF PROCTORVILLE, V. PROCTORVILLE 
WAREHOUSE ASD J. R. LAWSON. 

(Filed 22 April, 1925.) 

1. Banks  a n d  Banking-Bills a n d  Notes-Deposits-Debtor and  Creditor. 
A bank is  debtor to its depositor to the amount of the deposit, and 

when a note of the depositor to the bank becomes due, to the amount of 
the note the depositor becomes a debtor to the bank, and in this relation- 
ship the bank may credit the note in whole or in part, as  the case may 
be, with the amount of the deposit. 

2. Sme-Depos i t s  fo r  Collection-Payment. 
Where a bank has received a valid check of its depositor through a 

correspondent bank, and sends it  with other items for paymenc against 
its reserve account in another bank, and the check of its depositor 
remains unpaid a t  the time the payee bank thereof goes into a receiver's 
hands still owing i ts  depositor a certain balance, and holding a past due 
note of his likewise, the double relationship of debtor and creditor exists 
in the receiver's action upon the note, and the depositor is entitled to a 
credit to the extent of his deposit; and, Held further,  the fact that  the 
payee bank marked the depositor's check paid, returned it  to him and 
had this transaction entered regularly upon its boolrs, cannot vary the 
fact that the check had not been paid o~ affect the result. 

Whrre a depositor in a bank has drawn a check thereon to a third 
person, and by reason of the afterward insolvency and receivership of 
the payee bank the check remains unpaid in the hands of a bank that 
haq rcceired it in the course of collection, by paying the check so held 
the depositor iq subrogated to the rights of the hank thus holding the 
check in an action thereon brought against him, by the receiver of the 
payee bank. 

VARSER, J., did not sit. 

APPEAL by defendant, J. R. Lawson, f r o m  judgment rendered, upon  
a n  agreed s tatement  of facts,  by  Calcert, J., a t  December T e r m ,  1924, of 
ROBES~K.  

Plaintiff is  t h e  owner of a note, dated 28 Norember,  1922, executed 
by J. R. Lawson, payable to  Proctorville Warehouse Company,  f o r  
$542.62, upon  x h i c h  t h e  s u m  of $48.43 XT-as paid on 21  December, 1923. 



534 I N  T H E  SUPREME COURT. [IS9 

This action was begun on 2 February, 1924, to recover of defendants 
the amount due on said note. On 2 January, 1923, the Bank of Proc- 
torville was adjudged insolvent and plaintiff was duly appointed re- 
ceirer. A few days prior to said date, J. R. Lamson had on deposit in 
said bank the sum of $219.60. He  drew his check against said deposit 
in favor of A. Weinstein of Lumberton, N. C., who at once endorsed 
and deposited the same to his credit in a bank at Lumberton. Said 
check was forwarded by the Bank of Lumberton to the American Ex- 
change Kational Bank of Greensboro, along with other (checks, for col- 
lection in the usual course, and was thereafter forwarded by the said 
American Exchange Kational Bank to Bank of Proctorville for collec- 
tion. The Bank of Proctorville, upon receiving said check, marked 
same "Paid" and charged the amount thereof to the account of J. R.  
Lamson and thereafter returned the same with his monthly bank state- 
ment to the said Lawson. On the same day that the check was thus 
marked "Paid" and charged to the account of the said Lawson, the 
Bank of Proctorville drew its check upon its reserve account in a bank 
at Wilmington, N. C., in favor of the said American Exchange National 
Bank covering the amount of the said Latvson check and other items 
received for collection. The said check was thereupon forwarded to the 
American Exchange National Bank at Greensboro, N. C. Before this 
check could be presented to the bank at Wilmington or, which it was 
drawn for payment, the Bank of Proctorville had closed its business 
and plaintiff had been appointed receiver. This check, including the 
amount of the Lawson check, has not been paid, but is now held by the 
American Exchange National Bank of Greensboro. 

The American Exchange National Bank has charged tne amount of 
the Lawson check to the bank at Lumberton and the bank at Lumberton 
has in turn charged the same to the account of A. Weinstein. J. R. 
Lawson has paid to Weinstein by another cdheck on another bank the 
indebtedness for which he drew his check on the Bank of Proctorville. 
Defendant, Lawson, contends that plaintiff, as receiver cbf the Bank of 
Proctorville, is now indebted to him in the sum of $219.60, and pleads 
same as a counterclaim, pro tanto, to the note upon which this action 
was brought. The plaintiff contends that the Bank of Proctorville 
having paid Lamson's check to Weinstein, by including the amount 
thereof in the check forwarded to the American Exchange National 
Bank, he is not indebted to Lawson in said sum, and that Latvson is not, 
therefore, entitled to the counterclaim as pleaded by him. 

The Court being of the opinion that upon the statenlent of agreed 
facts, defendant Lamson was not entitled to the counterclaim, rendered 
judgment that plaintiff recover of the said defendants the sum of 
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$342.63 with interest thereoil fro111 28 S o r e n ~ b e r ,  1922,  subject to a 
credit of $45.32 as of 21 December, 1923. T o  this judgment defenda~it 
Larvson excepted and appealed therefrom to the Supreme Court. 

SfcInfyre, Lazcrence d Proctor for plaintif. 
XcLean d2 Stacy for defendant. 

COSAOR, J. Pr ior  to the  adjudication that  it was insolrent and to 
the appointment of plaintiff as its receiver, the Bank of Proctorville 
had on deposit to the credit of J. R. Lawson and subject to his check 
the sun1 of $219.60. T h e  relation of debtor and creditor existed be- 
tween the said L a m o n  and the said bank by reason of said deposit. 
Reid T .  Bank, 159 N .  C., 99; Boyclen v. Bank, 65 N .  C., 13. The  Bank 
of Proctorville also held the note executed by J. R. Lawson, payable to 
Proctorrille Warehouse Company, and transferred by endorsement to 
the bank. The  bank was a creditor of said Lamson by virtue of said 
note. Both the indebtedness of Lawson to the bank by virtue of the 
note and the indebtedness of the bank to Lawson by virtue of the deposit 
arose out of contract. Each had a cause of action against the other, 
arising out of contract and existing a t  the commencement of this action, 
unless the indebtedness of the bank to Lawson had been paid prior to 
appointment of plaintiff as receiver; if not, each was entitled to a 
counterclaim against the cause of action of the other. C. S., 521, see. 2 ; 
14 R. C. L., 655, and cases cited. 

T h e  bank had the right to apply the deposit as a payment, pro tanto, 
on the note after same became due;  Hodgin v. Bank, 124 N .  C., 540; 
Xoore v. Bamk, 173 S. C., 180;  Xoore v. Trust Co., 178 N .  C., 128; 
Trust Co. v. Trust C'o., 188 N. C., 766; and so, defendant Lawson 
had the right to have any sum due h im by the bank a t  the date of 
i ts  insolvency applied as a payment on his note held by the bank; 
Davis v. Xfg .  Co., 114 N. C., 321. I n  his opinion in this last 
cited case, Justice Bumell says: "We declare that, i n  our opinion, 
equity and justice require tha t  the receiver, when he  comes to make a 
settlement with one who is a creditor of the  bank, shall deduct from 
his credit all those sums for which he is debtor, and when he  settles with 
a debtor to the bank he  shall allow him credit for  all sums for which he 
is a creditor of the bank." 

Plaintiff contends, however, that  the amount due by the bank to Lam- 
son, by reason of said deposit, upon the facts agreed, has been paid, 
and that  the relation of debtor and creditor between the bank and 
Lawson did not exist a t  the commencement of this action. Lawson 
contends that  upon the agreed facts the amount has not been paid, but 
was and still is due h im by the bank. 
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When Lawson's check for $219.60, the amount of the deposit, payable 
to A. Weinstein, Fas  presented for payment by the American Exchange 
National Bank of Greensboro to the Bank of Proctorville a few days 
before it became insolrent, and while it was open for the transaction 
of its usual business, it was the duty of the Bank of Proctorville, by 
virtue of its contract with Lawson, its depositor, to accept the check 
and pay the amount for which i t  was drawn to the payee or endorsee. 
Prior to acceptance it owed no duty to the payee or endorsee of said 
check; Perry v. Bank, 131 N. C., 118. I t  accepted the check, however, 
and undertook to pay the same by sending to the American Exchange 
ra t iona l  Bank its check, drawn on its correspondent bark at Wilming- 
ton, N. C., including in the amount for which it was drawn the amount 
of the Lawson check. I t  marked the Lawson check "Patd," charged it 
to his account, and subsequently returned the same to Lawson, can- 
celed. The check sent to the American Exchange National Bank was 
only a conditional payment of the Lawson check. No facts appear in  
the statement of agreed facts from which it can be found that it was 
agreed by the Bank of Proctorville and the American Exchange Na- 
tional Bank that said check was sent or accepted as an unconditional 
payment of the Lawson check or as a full and final discharge of the 
liability of the Bank of Proctorville for the proceeds of the collection 
of said check. I n  the absence of an agreement to the contrary, the 
delivery of a check by the debtor to the creditor and the acceptance by 
the creditor of the check is not a payment of the indebtellness until the 
check has been paid; Bank v. Barrow, ante, 303. 

The check on the Bank of Wilmington has not been paid; it must 
follow, therefore, that the proceeds of the collection clf the Lawson 
check hare not been paid. The Bank of Proctorville, at the date of 
the appointment of plaintiff as receiver, had, among its assets, which 
passed to plaintiff, the money which Lawson had deposited with it. 
I t s  balance in the Wilmington bank, on which it had drawn its check 
covering the amount of the Lawson check, had not been diminished by 
reason of said check, but passed to plaintiff, intact, so far  as said check 
was concerned. Neither Lamson nor the payc3e or endorsee of his check 
for the amount of his deposit in  the Bank of Proctorvill. had received 
any part of same, so that neither the proceeds of the collection nor the 
check have been paid by the Bank of Proctorville. 

I t  is true that it is agreed that Lawson's check after it came into the 
possession of the Bank of Proctorrille was marked "Paid" by the said 
bank and that entries were made on the books of the bank showing that 
said check had been charged to Lawson's account. Debts, however, can- 
not be paid or obligations discharged by mere entries upon books, which 
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are inconsistent with facts. Such entries, certainly when made ex parte, 
cannot be held as conclusive; they can be, at  best, no more than evi- 
dence. 
In Bank t * .  Bank,  119 S. C., 307, Justice -Vontgomery says: "Simply 

entering credits on inutual accounts between the actual collecting banks 
and their intermediaries will not protect the actual collector of drafts 
or checks from the denlands of the owner under the circumstances of 
this case." 

The Bank of Proctorrille, not having paid the amount due to Lawson 
by reason of his deposit, plaintiff, as receiver, still owes this amount. 
H e  does not owe it to the American Exchange National Bank, for this 
bank has been released of any obligation which it incurred to the Bank 
of Lumberton, from which it received the Lawson check for collection. 
H e  does not owe i t  to Bank of Lumberton, for it has cbarged the amount 
of the Lawson check to Weinstein, from whom it received the check for 
deposit. Nor does he owe i t  to Weinstein, the payee; Lawson, doubt- 
less, being advised that his indebtedness to Weinstein has not been paid, 
because his check given in payment thereof was not paid by the Bank 
of Proctorville, has fully paid Weinstein and discharged his indebted- 
ness to him. The indebtedness of plaintiff, as receiver of Bank of 
Proctorville, on account of the deposit, not having been paid, is still 
due to J. R. Lawson, both in fact and in law. Upon the agreed facts, 
whatever rights to said indebtedness were acquired-by Weinstein or the 
bank at Lumberton or the American Exchange National Bank by reason 
of Lawson's check and its acceptance by the Bank of Proctorville have 
been released and extinguished. I f  there is any liability still existing 
against the Bank of Proctorville arising out of its check on the Bank 
of Wilmington to American Exchange National Bank, upon the agreed 
facts the same cannot be enforced by said bank so as to include the 
amount of the Lawson check. Lawson has acquired the right to enforce 
such liability by subrogation. I n  any event, at the commencement of 
this action, plaintiff was indebted to Lawson in the sum of $219.60, 
either because the amount of his deposit has not been paid, or if it was 
paid, because he has been subrogated to the rights of the American 
Exchange Kational Bank in and to the check, which includes the pro- 
ceeds of the collection of Lawson's check, payable to Weinstein. Defend- 
ant, Lawson, is, therefore, entitled to hare such indebtedness applied as 
a payment, pro tanfo, upon his note, in accordance with his plea of 
counterclaim. There mas error in rendering judgment denying defend- 
ant Lawson his counterclaim. 

We have not overlooked the contention of plaintiff that by reason of 
chapter 20, Public Laws 1921, the Bank of Proctorville had the option 
to pay the check of J. R. Lawson, its depositor, when same was sent 
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to i t  for  collection through the post office by draft  on the bank a t  Wil- 
mington. This statute has been declared by the Supreme Court of the 
United States not to be in violation of the Constitution of the United 
States, and, therefore, valid; 262 U. S., 649; 67 1;. Ed., 1157. The 
provisions of the  statute, however, must be construed in  accordance 
with well settled rules of law: i t  will not be held tha t  a drawee bank 
can charge checks drawn on i t  by i ts  customers to the accounts of such 
customers, remit i n  drafts  or  exchange to the forwarding bank, and 
thereby be released, notwithstanding tha t  said drafts  or  exchange are, 
for  valid and lawful reasons, not paid. Where a check drawn on a 
bank or trust company chartered by this S ta te  is  presented to the drawee 
bank, "by or through any Federal Reserve Bank, post office or express 
company or any  respective agent thereof," and such bank or trust com- 
pany, i n  the exercise of t he  option conferred by said statute, sends to 
the forwarding bank its draft  on i ts  reserve deposits in payment of such 
check, i t  will not be discharged of liability for the collection of i ts  
depositor's check until such draf t  on its reserve deposit has been paid. 

There was error in rendering the jddgment and same i3 
Reversed. 

YARSER, J., did not sit. 

STATE v. E. L. PALMORE. 

(E'iled 22 April, 1925.) 

1. Appeal and Error-C~iminal Law-Solicitor's Acceptance of kpp& 
lee's Case-Record. 

Where the convicted defendant on a trial of a crimin,%l action serves 
in apt time his case on appeal on the solicitor, who endorses his accept- 
ance thereon as the case tried, it  will conclusively be taken as the case 
on appeal, and may not be corrected by affidavit of the stenographer that 
the judge's charge to the jury had been inaccurately transcribed by her 
from her notes taken at the trial. 

2. Criminal Law-Instsuctions-Reasonable :DoubtAppt:al and Error. 
The requisite of the law that the State must show the defendant in a 

criminal action guilty beyond a reasonable doubt in order to convict him 
is for the defendant's benefit, and a charge that likewise puts the burden 
on defendant to show his innocence beyond a reasonable doubt is preju- 
dicial error, entitling him, on conviction, to a new trial. 

APPEAL by defendant from Shaw, J., and a jury, a t  September Term, 
1924, of GUILFORD. 

The defendant was indicted for "wilfully, unlawfully and knowingly 
did. offer for  sale and sell to Mrs. D. L. Ladd the stocks, bonds, obliga- 
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tions of or interest in the Health-Tone Laboratories, Incorporated, of 
Greensboro, North Carolina, without first having procured license to do 
so from the Insurance Department of North Carolina.'' 

On the trial the defendant was found guilty by the jury and sen- 
tence imposed by the court below. Exceptions and assignments of error 
were duly made by defendant and appeal taken to the Supreme Court. 

When the case was called for argument in this Court, the Alttorney- 
General made a motion "suggesting a diminution of the record," and 
submitted the following affidavit of the court stenographer : 

"That she is the official court stenographer for the Superior Court 
of Guilford County, North Carolina, and is the court stenographer that 
took down in shorthand and transcribed the charge of the Honorable 
Thomas J. Shaw, judge presiding at the trial of the case of State v. 
E. L. Palmore in the Superior Court of Guilford County at the Sep- 
tember Criminal Term, 1924; that she has had her attention called to 
the last paragraph of said charge as transcribed by her as follows: 

" ' I t  is all a matter for you, gentlemen of the jury. I f  you find 
beyond a reasonable doubt that the defendant is guilty in the case in 
which the bill of indictment recites this transaction with Mrs. Ladd, 
then you will convict him. I f  you find beyond a reasonable doubt that 
he is not guilty, then you will acquit h im;  and the same rule applies to 
the second case, gentlemen of the jury, the transaction with Mr. Flor- 
ence. I f  you find beyond a reasonable doubt that he is guilty under 
that bill, you will convict him. I f  you find beyond a reasonable doubt 
that he is not guilty, you must acquit him.' 

"That she has compared the charge as so transcribed with her orig- 
inal shorthand notes, and that she now finds that the portion of the 
charge as above set out was incorrectly transcribed; that a true and 
correct transcription of said charge, in so far  as it pertains to said last 
paragraph, is as follows, and not otherwise: 

" ' I t  is all a matter for you, gentlemen of the jury. I f  you find 
beyond a reasonable doubt that the defendant is guilty in the case in 
which the bill of indictment recites this transaction with Mrs. Ladd, 
then you will convict him. I f  you hare a reasonable doubt as to his 
guilt you mill acquit him; and the same rule applies to the second case, 
gentlemen of the jury, the transaction with Mr. Florence. I f  you find 
beyond a reasonable doubt that he is guilty under that bill, you will 
convict him. I f  you have a reasonable doubt as to his guilt, you must 
acquit him. 

" 'You can retire, gentlemen, and make up your verdict.' " 
The appellant's, defendant's, answer to the motion is as follows: 
"The appellant herein respectfully submits that the Attorney-Gen- 

eral's said motion should be denied for the following reasons: 
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"Although entitled 'motion suggesting a diminution of the record,' 
no diminution of the record is suggested. And no certiorari is prayed. 
The motion prays this Court to amend, modify, or alter a part of the 
agreed case on appeal in the record so as to make it correspond to what 
the court stenographer in her affidavit now asserts to be her stenographic 
notes of the trial. The motion is to amend or change the record here so - 
as to substitute alleged stenographer's notes for case on appeal agreed 
to by counsel. 

"Of course, appellant and his counsel can have no means of knowing 
what the stenographer's notes are or mean. That is a matter of which 
she alone can have knowledge. - 

('We know, however, that the case on appeal containing the judge's 
charge as set out in the stenographer's typewritten tr:~nscription was 
served on the solicitor within the time allowed, and that within the time 
allowed him he approved said case on appeal in writing and signed his 
name to the approval. R. 40. 

"The statute,' C. S., 643, thereupon made it mandatory upon the clerk 
to file an agreed case on appeal as a part of the record. H e  did so, and 
this agreed case is now a part of the record of this case in this Court. 

"This Court holds that stenographer's notes are not compelling 
authority as to what transpired during the trial, but that the supreme 
authority is that of counsel themselves in agreeing as to what occurred, 
whether as to the evidence, as to the charge, or otherwise. And this 
Court has consistently refused to make the stenographer's notes of 
higher authority than the agreement of counsel. Cre.ssler v. Asheville, 
138 N.  C., 485; Rogers v. Asheville, 182 N.  C., 596. 

"We, therefore, submit that the Court should not make the stenog- 
rapher's notes in this case of higher authority than the agreement of 
counsel. 

"Besides, we understand it to be the holding of this Court that it is 
without power to alter, modify, amend, or in any way change the record 
as it comes to this Court. A-eal v. Cowles, 71 N.  C., 266; Covington v. 
Newberger, 99 X. C., 523; Walker  7;. Scott, 102 N .  C., 487; S. v.  
Wheeler, 185 N .  C., 670, 672. 

"In Walker v. Scott, supra, it mas said: 'The case stated or settled 
on appeal passes into and becomes part of the case in the court below, 
and it comes to this Court as a  art of record. This1 Court has no 
authority to make, alter, or modify it in any material respect, or to 
determine that it was or was not duly filed.' 

"In Covington v. Sewberger, supra, the Court said: 'Counsel for the 
appellant proposed to show by affidavit what the instructions asked for 
and refused were; but this Court cannot permit the cme stated to be 
~ a r i e d  or amended in any such way, and we can only consider the ques- 
tion presented in the record.' 
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"We know of no rule, and can conceive of no reason to support a 
rule, giving the State when it is a party on appeal any rights ill this 
respect superior to the rights of any other litigant. 

"Wherefore, we respectfully submit that the Attorney-General's 
motion should be denied and that this appeal should be considered and 
disposed of upon the record." 

Attorney-General Brummitt and dssisfant Attorney-General I\'itsh for 
the State. 

Hynwm, Hobgood Le. Alderman for defendant. 

CLARKSOIT, J. From a careful inspection of the record, examination 
of the briefs and hearing the arguments, me can discover no error what- 
ever in the record except the charge as appears of record in  regard to 
reasonable doubt and set forth in the motion of the Attorney-General. 
The case in the court below was tried by a learned and painstaking 
judge. The Attorney-General in the brief says: "This jury, beyond 
any doubt, it seems to us, could not have been misled by this patently 
erroneous statement of his Honor in such way as to affect their finding 
in the particular case. I f  the burden is upon the State (and this is 
probably true) to show that no harm could have come from this error, 
we think that the considerations suggested herein show that this defend- 
ant was not harmed by this error." 

I n  Sfate  v. Starling, 51 N. C., 367, Pearson, 6'. J., approves the 
charge of Shepherd, J., in the court below: "Reasonable doubt, in the 
humanity of our law, is exercised for a prisoner's sake, that he may be 
acquitted if his case mill allow it. I t  is never applied for his condemna- 
tion." Speas v. Bank, 188 N .  C., 528. 

I n  the interest of humanity, except in certain cases changed by stat- 
ute, the accused is entitled to an instruction that the prosecution must 
prove the charge against him beyond a reasonable doubt. I n  material or 
ciril matters, ordinarily the rule is different-by preponderance or 
greater weight of the evidence. Reasonable doubt is defined in State c. 
Schoolfield, 184 N .  C., 723. The rule of reasonable doubt has come 
down to us from ages past and is firmly established in this jurisdiction. 
I t  is a substantial right. Hunt v. Eure, ante, 482. There was error 
in the charge as appears from the record. 

Should the motion of the Attorney-General be allowed? We cannot 
so hold. Precedent and orderly practice and procedure is ordinarily 
the life and light of the law; without it me would have chaos. I t  may, 
in  some cases, work a hardship, as in  this case, to the State, but adher- 
ence to the fixed rules is necessary in the administration of law. 

The solicitor, under our Constitution, has to prosecute on behalf of 
the State in all criminal actions in the Superior Court and advise the 
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officers of justice in his district. H e  is the most respo?sible officer of 
the court. State v. NcAfee, ante, 320. 

The record shows that the defendant prepared and tendered his case 
in the time allowed by law to the solicitor, and he signed the follow- 
ing: "Service of the foregoing defendant's, appellantJ,3, statement of 
case on appeal is hereby accepted and the receipt of a copy thereof is 
hereby acknowledged. . . . The foregoing is hereby approred as 
the statement of case on appeal." 

The record imports verity. The solicitor must pass on "case on 
appeal" for the State, State v. Cameron, 121 N. C.,'573, and this Court 
is bound by the case passed upon, State v.  Wilson, 121 N .  C., 650. The 
judge cannot authorize the case on appeal to be served upon any other 
than the solicitor or counsel acting for him. State 2).  Stevens, 152 
N. C., 840. When appellant's case is served in time, and no exception 
or countercase served. i t  is "the case." State v. Carlton. 107 N. C., 956. 

Practically this veiy matter has been recently pa~sed 'E.~on in  ~ t k t e  v. 
Humphrey, 186 N .  C., 533. I n  that case the defendant in  apt time 
serred on the solicitor the case on appeal. The solizitor after the 
statutory period filed a countercase. The judge undertook to settle the 
case on appeal and directed that the same be filed as the case, etc. The 
appellant's case on appeal with the record proper was certified to the 
Supreme Court and duly docketed for hearing. At the call of the cause 
in this Court the Attorney-General suggested a diminuticn of the record 
and mored that the case serred by the court be docketed as tho only 
correct and proper case on appeal. Motion disallowed, and cause heard 
and determined on case as tendered and served by appellant. I n  the 
Humphrey case, supra, Hoke, J., in a clear and concirie opinion, sets 
forth the statutes and authorities, and a repetition here is unnecessary. 

There must be a 
New trial. 

JAMES C. DAVIS, DIRECTOR GENERAL, AND SEABOARD AIR LINE 
RAILWBY COMPANY v. C. B. GILL & CO. 

(Filed 22 April, 1925.) 

Railroads-Demumage-RIl~le-Inter Commerce Commission-Find- 
ing-New Trials. 

In an action by a railroad company to recover demurrage charges on 
an interstate carload shipment, the determinative question was whether 
the demurrage charges began to accrue at  the time of notice or construc- 
tive placement or at the time of the actual placement of the cars, the 
defendant contending that by special agreement with );he plaintiff the 
rule of constructive placement as required by the rule of the Interstate 
Commerce Commission did not apply, and the plaintiff that this rule was 
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enforceable to prevent discrimination among shippers and wjuld neces- 
sarily control any agreement to the contrary: Held ,  it  was necessary 
for a determination of the case that there should have been a finding as 
to vhether a condition preventing the placement of the cars was attrib- 
utable to the consignee. 

APPEAL by plaintiffs from Daniels, J., at  February Term, 1924, of 
WAKE. 

Cir i l  action to recover $804.53, demurrage charges, which, it is 
alleged, had accrued on nine "order notify7' shipments of freight con- 
signed or deliverable to the defendant a t  Raleigh, IS. C. 

From a verdict and judgment denying full recovery, plaintiffs appeal. 

~ U u ~ . r a y  Allen for plaintiffs. 
J .  TT'. Bunn and Ranks Arendell for defendant. 

STAW, C. J. All liability i s  not denied, but there is a difference 
between the partics as to the length of time properly chargeable against 
the defendant for the accrual of demurrage. 

Defendant contends that  he is  only liable for $110.21, the demurrage 
which accrued on the nine cars in question from the time they were 
placed on the sidetrack a t  his warehouse unti l  released by him. The  
plaintiffs, on the other hand, contend that  they are  entitled to recover 
$804.53, the amount of demurrage which accrued between the time the 
defendant was notified of the arrival of the cars and the time they were 
unloadccl, deducting therefrom the free time allowed by the demurrage 
rules. I11 short, the question for decision i s :  When did demurrage begin 
to accrue, a t  the time of notice and constructive placement, or a t  the 
time of actual placement of the cars? The  plaintiffs say a t  the time of 
iiotice arid constructire placement. The  defendant says a t  the time of 
actual placement under the arrangement which he  had with the plain- 
tiffs. The  t r ia l  court took the defendant's view of the matter and 
instructed tlle jury accordingly. The  verdict was for $110.21. Plain- 
tiffs appeal, assigning errors. 

I t  was in evidence that the following rule relating to demurrage had 
been approved by tlle Interstate Commerce Commission and mas in force 
a t  the time the present charges accrued in  February and Narch,  1920: 

"Rule 5-Placing Cars for Unloading. Section A.-When delivery 
of a car consigned or ordered to an industrial interchange track or to 
other than a public delivery track cannot be made on account of the 
inability of the consignee to rcceive it,  or because of any other condi- 
tion attributable to the consignee, such car will be held a t  destination or, 
if it-cannot be reasonably accommodated there, at the nearest available 
point, and written notice that  the car is held and that  this railroad is 
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unable to'deliver will be sent or given to the consignee This will be 
considered constructive placement." 

For  several years prior to 1920 the defendant had an  arrangement 
with the plaintiffs whereby all "order notify" shipmenis consigned or 
delirerable to the defendant at  Raleigh, N. (I., were to be placed on the 
spur-track i n  front of the defendant's warehouse without first requiring 
a surrender of the original bill of lading; and demurrage, if any, on 
cars held for loading or unloading was to be computed on the basis of 
the average time of detention, under an  "average agre~ment" entered 
into between the parties. 

By  reason of some dissatisfaction occasioned by the defendant's delay 
in  surrendering one or more of the original bills of lalling on "order 
notify" shipments before taking charge of the cars placed on his siding, 
he  was notified by plaintiff's agent at  Raleigh that the practice of 
placing ('order notify" shipments on the spur-track ill front of his 
warehouse without first requiring a surrender of the original bill of 
lading would be discontinued. 

After some delay, due to the conflicting contentions of the parties, 
the defendant took the matter up  with plaintiff's freight traffic man- 
ager at  Norfolk, Va., and effected a n  arrangement whereby the former 
custom of placing all such shipments on the sidetrack In front of his 
warehouse without first requiring a surrender of the original bill of 
lading would be continued on condition that  '(outstanding demurrage 
under the average demurrage agreement will be settled promptly after 
1 April." This was assented to by the defendant. 

P a r t  of the demurrage on the nine cars in question accrued while the 
parties mere negotiating with respect to the placing of these "order 
notify" shipments on the sidetrack in front of defendant's warehouse. 
It is conceded that  a portion of the demurrage accruej  on said cars 
after they were finally placed on defendant's sidetrack, ,md this is not 
in dispute. Defendant says he  agreed to settle the outstanding demur- 
rage on the nine cars in question under the average demurrage agree- 
ment, and that  said agreement calls for the payment of charges on 
cars detained on the sidetrack for loading or unloading: and no more. 
Plaintiffs  deny the correctness of this contention, and reply further by 
saying that it can make no difference whether the particular demur- 
rage is corered by the average agreement or not, as the duty to collect 
it is imposed by law, and hence i t  may not be waived or remitted either 
by contract or by custom, for such would result i n  discrimination among 
shippers. 

The position of the plaintiffs in  regard to a like con te~ t ion  where no 
cause for the delay was attributable to the carrier or its agents. was 
upheld by us in  the case of Dauis u. Storage Co., 186 N.  C., 676 (peti- 
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tion for writ of certiorari denied by the Supreme Court of the United 
States 14 ,Ipril, 1923, 188 K. C., 836). Under the principles announced 
in this authority, where the matter is discussed a t  length and need not 
be repeated here, i t  appears necessary to remand the instant case for 
another hearing, to the eiicl that  i t  may be determined whether the 
delay in  placing the nine cars in question on the spur-track in  front of 
the defendant's warehouse ~ w s  occasioned by any "condition attributable 
to the consignee." 

S e w  trial. 

STATE v. JEFF CROOK. 

(Filed 22 April, 1926.) 

Criminal Law-Seduction-Statutes-Burden of Proof-Evidence. 
In order to convict of seduction under our criminal statute, it is neces- 

sary for the State to satisfy the jury beyond a reasonable doubt of the 
innocence and virtue of the prosecutrix, the promise and the carnal 
intercourse induced thereby, and a conviction may not be had where 
there is no supporting widence that she was innocent and virtuous. 

APPEAL by defendant from Lane,  J., at the October Term, 1924, of 
Uzi10s. 

The  defendant mas convicted of seduction, the statute being as fol- 
lows: "If any man shall seduce an  innocent and virtuous n70man under 
promise of marriage, he shall be guilty of a felony, and upon conviction 
sllall be fined or imprisoned a t  the discretion of the court, and may be 
imprisoned in the State prison not exceedii~g the term of five years: 
Procitled, the unsupported testimony of the woman shall not be suffi- 
cient to convict: Pro7.ided further, that  marriage between the parties 
shall be a bar to further prosecution hereunder. Bu t  when such mar- 
riage is relied upon by the defendant, it  shall operate as to the costs of 
the case as a plea of nolo contendere, and the defendant shall be 
required to pay all the costs of the action or be liable to imprisonment 
for nonpayment of the same." C. S., 4339. 

Attorney-General B r u m m i f t  and Assis fant  Aftorney-General Y a s h  for 
t h e  State .  

V a n n  & Milliken for the defendant. 

BDALXS, J. Appended to the record is a purported plea in  bar based 
upon the marriage of the defendant and the prosecutrix alleged to have 
been solemnized in  South Carolina since the tr ial ;  but the defendant, 
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withdrawing this plea and relying upon a failure of proof, insists that 
his motion to dismiss the action at  the conclusion of the evidence should 
have been granted. 

To convict the defendant of seduction it was incumbent upon the 
State to satisfy the jury beyond a reasonable doubt of every element 
essential to the offense. The three elements are (1) t h ~  innocence and 
virtue of the prosecutrix, (2) the promise of marriage, and ( 3 )  the 
carnal intercourse induced by such promise. To each of these the 
prosecutrix testified; but the statute provides that the unsupported 
testimony of the woman shall not be sufficient to convict. This proviso 
has been construed to mean that the prosecutrix must be supported by 
independent facts and circumstances as to each element of the offense. 
S. v. Ferguson, 107 N .  C., 841; S. v. Doss, 188 N .  C., 214. 

The testimony of the girl's father and stepmother constitutes sup- 
porting evidence of the defendant's promise of marriage, but this is not 
enough. Whether Mrs. Hensley's statement that "he ( the  defendant) 
was after her (the prosecutrix) all the time" can rear,onably be con- 
strued as supporting evidence of carnal intercourse we need not decide 
( S ,  v. Perguson, supra, p. 851), for if the question be resolved in favor 
of the prosecutrix there is yet a distinct lack of evidence supporting the 
contention that the prosecutrix was an innocent and vr tuous woman. 
As to this element of the crime, evidence of her good character would 
hare been sufficient, but none was introduced. S. v. Doss, supra; S. v. 
Moody, 172 N.  C., 967. 

Since the evidence was insufficient to sustain a conviction, the defend- 
ant's motion should have been granted and the action dismissed. Let 
this be certified. 

Reversed. 

G. M. TUCKER v. ASHCRAFT GIN AND MILL CC)MPANP. 

(Filed 22 April, 1925.) 

Appeal and Error-Apeement as  to Facts--Evidance--[nferenceh'ew 
Trials. 

Where the parties to a civil action have agreed after ~erdict  and judg- 
ment upon the case so as to present the question of law on appeal, a new 
trial will be ordered if the facts so agreed upon permit of inferences 
favorable to both of the contending parties and sufficient to support a 
verdict in favor of both of them. 

APPEAL by plaintiff from Lane, J., at August Term, 1924, of UNION. 
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The issues were answered as follows: 
1. Was J. I. Green acting as agent of G. 31. Tucker in making sale 

to the defendants of the lumber in controversy in this action? Snswer : 
No. 

2. I f  so, did J. I. Gree-1 disclose to the defendants at  the time of 
making the contract that he was agent of G. M. Tucker? Answer: No. 

3. Did the J. I. Green Lumber Company, after making the contract 
with the Ashcraft Gin and Mill Company for the sale of the lumber; 
assign the account for same to plaintiff, G. M. Tucker? Answer: Yes. 

4. Was the J. I. Green Lumber Company indebted to defendants in 
an amount exceeding the account assigned to G. M. Tucker, as alleged 
in the answer ? Answer : Yes. 

John C. Silces and V a n n  & Milliken for plaintiff. 
Parker & Craig for defendants. 

ADAMS, J. There was evidence tending to show that the defendant 
u 

had contracted to purchase two carloads of lumber from the Green 
Lumber Company, which at  that time was indebted to the defendant in 
an amount exceeding the contract price; that the Green Lumber Com- 
pany had assigned the "accounts7' or "orders" to the plaintiff, who had 
caused the lumber to be shipped, and that the lumber h a d  been received 
by the defendant. The plaintiff brought suit to recover the amount 
alleged to be due and a controversy arose as to whether the debt was due 
the plaintiff or the Green Lumber Company. 

At the close of the evidence each party moved for a directed verdict, 
and thereupon for the purpose of reducing the controversy to a question 
of law, facts agreed were submitted to the court. The judge directed a 
verdict in favor of the defendant, and the plaintiff excepted and 
appealed. 

An inspection of the facts agreed leads us to the conclusion that they 
are inconsistent, if not contradictory: that more than one reasonable " ,  

inference may be deduced from them, and that under these circum- 
stances the directed verdict cannot be upheld. I f  the parties are unable 
to agree upon a more definite and specific statement of the facts, the 
issues should be left to the jury with proper instruction as to the law. 
In, re! Wil l  of Margaret Deyton, 177 N.  C., 494; Phillips v. Gi la ,  175 
N.  C., 409. 

For the error assigned a new trial is granted. 
New trial. 
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L. I(. HICKS v. SOUTHERN RAILWAY COMPANY. 

(Filed 22 April, 1925.) 

A motion as of nonsuit made under the provisions of C. S. 567, at  the 
close of plaintiff's evidence and renewed at the close of all the evidence, 
will be denied if  it is sufficient to support a verdict in plaintiff's favor 
taken in the light most favorable to him, whether elicited on direct or 
cross-examination, and he is entitled to the benefit of every reasonable 
inference to be drawn therefrom. 

The contributory negligence of an employee against a railroad com- 
pany, his employer, will not be held under our statute as a complete bar 
to his recovery of damages inflicted by the defendant's negligence, but 
the jury must take it into consideration under proper :.nstructions from 
the court, in diminishing the amount of damages recoverable. 

APPEAL by defendant from McElroy, J., at January Term, 1925, of 
GUILFORD. 

Civil action tried upon the following issues: 
"1. Was the plaintiff injured by the negligence of the defendant, as 

alleged in the complaint ? Answer : Yes. 
"2. Did the plaintiff by his own negligence contribute to his said 

injury, as alleged in the answer? Answer : Yes. 
"3. What amount of damages, if any, is the plaintiff entitled to 

recover ? Answer : $5,000.00." 
From a judgment on the verdict for plaintiff, the defendant appeals, 

assigning errors. 

Bynum, Hobgood & Alderman for plaintiff 
Wilson & Prazier for defendant. 

PER CURIAM. Defendant relies entirely upon its demurrer to the evi- 
denct, interposed first at the close of plaintiff's evidence, by motion to 
dismiss the action or for judgment as of nonsuit, and renewed by like 
motion at  the close of all the evidence. C. S., 567. 

Viewing the evidence in its most favorable light for i,he plaintiff, the 
accepted position on a motion of this kind, we think the trial court 
was justified in submitting the case to the jury and that the verdict is 
amply supported thereby. I t  is the settled rule of practice in this 
jurisdiction that, on a motion to nonsuit, the evidence which makes for 
the plaintiff's claim and which tends to support his cause of action, 
whether offered by the plaintiff or elicited from the defendant's wit- 
nesses, is to be taken and considered in its most favorable light for the 
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pl,aintiff, and he is entitled to the benefit of every reasonable intend- 
ment upon the evidence and every reasonable inference to  be drawn 
therefrom. S a s h  v. Royster, ante, 408. 

N o  benefit would be derived from detailing the  testimony of the sev- 
eral witnesses, as the only question before us i s  whether i t  is sufficient 
to carry the case to the jury, and we think i t  is. 

T h e  plaintiff being in  the employ of a common carrier by railroad, 
and having brought his  action to  recover damages for an  alleged negli- 
gent injury, received while i n  the discharge of his duties as  such em- 
ployee, is  not barred of his right to recover by reason of his own contrib- 
utory negligence, but such negligence is to be taken in  consideration by 
the jury in  diminishing the damages which he  otherwise would have 
been entitled to have awarded. T h e  rule applicable is stated in Cobia 
v. R. R., 188 N. C., p. 496. 

The  evidence was conflicting on the main issue of liability; the jury 
has determined the matter against the defendant; there is no reversible 
error appearing on the record; the verdict and judgment will be upheld. 

N o  error. 

SECURITY FINASCE COMPANY v. CHARLES ill. HENDRY, TRADING AS 

BALTIRIORE MERCAKTILE COMPANY. 

(Filed 29 April, 1925.) 

1. Trade KameiAssumed Names - Statutes - Registration-Actions- 
Police Powers. 

While the violation of C. S.,  3288, prohibiting carrying on a mercantile 
bufiness under an assumed name without registration, is made a mis- 
demeanor by C. S., 3291, a further provision is made by the Public Laws 
of 1910, c11. 2, that such violation shall not prevent a recovery by "said 
person or persons in ally civil action," etc., evidencing the intent of the 
legislature that the protection of C. S., 3288, as to creditors. should not 
extend to giving the courts the paver to strike out an answer setting up 
a ralid defense upon the admission that defendant had violated see. 3288, 
and render judgment in favor of the plaintiff; and Held further,  the 
courts will not lend their aid to extend the prorisions of C. S.,  3258, 3291, 
highly penal in their nature, and coming within the police powers of the 
State. 

2. Same-Defense-Fraud. 
In an action upon his promissory notes the defendant alleged that the 

plaintiff held the notes sued on as the agent for the payee, who had 
procured them through fraud, sufficiently stated: Held,  the pleadings 
raised issuable matters for the determination of the jury. 
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3. Bills and Notes-Attorney and Client-Attorneys' Fees-Statutes. 
A provision incorporated in an instrument for the payment of money for 

counsel fees for collection, is not enforceable. C. S., 2!)83. 

APPEAL by defendant from Harding, J., at January Special Term, 
1925, of MECXLENBURO. 

The plaintiff, a corporation, sued the defendant, an individual, trad- 
ing under the style of "Baltimore Mercantile Company," on six promis- 
sory notes. These notes are payable to Brenard Manufacturing Com- 
pany, and plaintiff sues as holder in due course. I n  each note is the 
stipulation: "In case of default in payment I agree to pay payee's rea- 
sonable attorney fees." 

The defendant admits the execution and delivery of these notes to 
the payee, but denies that plaintiff is a holder in  due course. The de- 
fendant further says the notes mere procured by fraud and deceit of the 
payee, and that the goods constituting the consideration of the notes 
were refused by him as soon as he discovered the fraud and deceit, and 
that plaintiff is, in  truth, the agent of the payee and not the owner of 
the notes. 

The defendant also admitted plaintiff's allegation that, "the defend- 
ant was engaged in  business under the firm or trade name of the 'Bal- 
timore Mercantile Company,' and that the defendant while thus trad- 
ing failed to record his said trade name in the office of the clerk of the 
Superior Court of Meeklenburg County, N. C., as he was required so 
to do by law." 

The plaintiff moved the court to strike out the defendant's answer 
and for judgment by default final on the complaint, upon the defend- 
ant's admission that he failed to comply with C. s., 32(38. 

The court rendered the following judgment : 
"This cause coming on to be heard before his Honor, W. F. Harding, 

judge presiding, and being heard upon motion of the plaintiff for judg- 
ment, for that the defendant having failed to comply with .the law 
relative to recording his trade name; and to strike out answer and for 
judgment by default final. The court finds the following facts: (1) 
That the defendant, Chas. M. Hendry, is and was at the times men- 
tioned in  the complaint, a resident of Mecklenburg County, and was 
at and before the date of the execution of the notes sued on engaged in  
business in  said county under the trade name of 'Baltimore Mercantile 
Company.' (2)  That the defendant has not and never had, complied 
with the law in regard to causing his said trade name to be recorded 
in the office of the clerk of the Superior Court of said county. (3) That 
it is alleged in the complaint and admitted in the answer that the 
defendant had so failed to record his trade name 'as ~equired by law.' 
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(4) That as a result of the failure of the defendant to file his trade 
name the plaintiff in this action brought suit on said notes against a 
corporation by the name of the Baltimore Xercantile Company, and 
xas  conlpelled in said action to take a nonsuit and suffercd costs and 
expense, whereas if the defendant had complied mith the law recording 
his trade name this suit and mistake would not hare  occurred. That 
upon these facts and admissions the court is of the opinion that the de- 
fendant having violated the law by failing to file said trade name to 
be recorded, and haring violated the penal l a m  of the State by this 
omission, is not entitled to defend the present action. 

('And it further appearing that the summons in this action has been 
~ersonal ly  served upon the defendant; that a duly verified complaint 
setting forth the breach of an express contract to pay a definite sum of 
money upon notes has been filed according to law, and the court being 
of the opinion that the answer should be struck out and that the plain- 
tiff is entitled to judgment. 

"It is therefore upon motion of Thos. W. Alexander, attorney for 
the plaintiff, that it is hereby ordered, adjudged and decreed that the 
plaintiff have and recover judgment against the defendant in the 
sum of- 

"$87.00 with interest thereon from 9 March, 1924, until paid at 
six per cent. 

"$87.00 with interest thereon from 9 April, 1924, until paid at  
six per cent. 

"$87.00 mith interest thereon from 9 Nay, 1924, until paid at six 
per cent. 

"$87.00 with interest thereon from 9 June, 1924, until paid at 
six per cent. 

"$87.00 with interest thereon from 9 July, 1924, until paid at  
six per cent. 

"$84.26 with interest thereon from 9 August, 1924, until paid at  
six per cent. 

"And it further appearing that this action is to recover obligations 
upon which defendant agreed to pay a reasonable attorney's fee for 
collection, and being an action by a bank for collection of notes pur- 
chased by it, and the court being of the opinion that the sum of 
$30 is a reasonable charge: I t  is ordered and adjudged that the plain- 
tiff recover of the defendant the additional sum of $30 with interest 
thereon from 12 January, 1925, being the first day of this term of 
court, at six per cent per annum until paid; that the defendant pay 
the costs of the action; that the action being upon notes that the same 
be marked (judgment' by the clerk." 
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The defendant appealed, assigning error in granting plaintiff's motion 
to strike out the answer and in rendering judgment by default final, 
and in allowing attorneys' fees. 

*Thos. W .  Alexander for plaintiff. 
J .  Lawrence Jones for defendant. 

VARSER, J. C. S., 3288, prohibits persons from carrying on business 
in this State "under assumed name, or under any designation, name or 
style other than the real name of the individual owning, conducting 
or transacting such business," unless a certificate is filed by such per- 
son in the office of the clerk of the Superior Court in the county where 
such business is carried on, setting forth the name uider  which such 
business is conducted or transacted, and the true or real full name of 
the persons conducting or transacting the same, with the home and 
postoffice address of such person; and punishment for the violation of 
this section is prescribed in C. S., 3291. As originallj enacted, Public 
Laws 1913, ch. 77, sec. 4, made the person owning, carrying on or con- 
ducting or transacting business without complying w ~ t h  what is now 
C. S., 3288, guilty of a misdemeanor, and prescril~ed punishment. 
Public Laws 1919, ch. 2, added a proviso, however, to 12. S., 3291: that 
the failure to comply with C. S., 3288, "shall not prevent a recovery 
by said person or persons in any civil action brought in any 'of the 
courts of this State." This proviso was added in  the light of the 
decision of this Court in Courtney v. Parker, 173 N.  C'., 479. Prior to 
this amendment this statute was commented upon in  Fzneman v. Faulk- 
ner, 174 N.  C., p. 16. I n  Courtn.ey v. Parker, supra, i t  was the 
plaintif that had violated the foregoing statute by engaging in the 
prohibited transaction out of which the suit arose. I n  Fineman v. 
Faulknw,  supra, the plaintiff had not riolated any statute, but mas 
suing the administrator of Mamie Faulkrier, who was engaged in an 
illegal business, and the Court says: "In all the cases in which recovery 
has been denied, it will be found that either the consideration or the 
transaction was illegal, or the vendor participated in the illegal pur- 
poses of the purchaser." 

This statute was further considered by the Court in Jennette v. Cop- 
persmith, 176 K. C., 52. I n  that case Courtney z.. Parker, supra, was 
distinguished, and the plaintiffs allowed to recover without filing the 
certificate required by C. S., 3288, because the title of the plaintiffs' 
firm, Jennett Bros., afforded a reasonable and sufficient guide to cor- 
rect knowledge of the individuals composing the firm, and, therefore, 
did not come clearly within the doctrine of "assumed" names; and it] 
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Hiizes v. Sorco t t ,  176 PI'. C., p. 130, the Court held that this statute did 
not apply, because the action did not arise out of the doing of an act 
forbidden by the statute. 

The foregoing mere decided by this Court prior to the enactment of 
chapter 2, Public Laws 1919. This enactment added the proviso now 
appearing in C. S., 3891, and this proviso had the effect to change the 
decision in C'ourfney r .  Parker,  supra, as to violations of C. S., 3288. 
The legislative intent is clear, not only in the act itself, but the title, 
"An act to anlend chapter 7 7, of the Public Laws of 1913, regulating the 
use of assumed names in partnerships, so as to permit recorery in actions 
brought by a partnership which has failed to register." 

I n  Pr ice  v. Edwards, 178 K. C., 494, this statute again came under 
the consideration of the Court under the following circumstances: The 
administrator of S. J. Edwards, together with J. H. Edwards, in his 
indiridual capacity, instituted a proceeding for the final settlement of 
the estate of S. J. Edwards. deceased. S. J. Edwards, at the time of 
his death, was conducting a mercantile business in Stanly County in 
the name of "S. J. Edwards." J. H. Edwards claimed to be a partner 
in this business and to own a one-third interest in the same. Other 
distributees of the deceased denied this partnership and pleaded chapter 
77, Public Laws 1913 (C. S. 3288-3289-3291), in bar of J. H. Edwards' 
right to recover as such partner, and in answer to appropriate issues the 
jury found that J. H. Edwards was a partner to the extent of one-third 
interest in the business conducted by S. J. Edwards, and that no certifi- 
cate had been filed with the clerk of the Superior Court, as required 
by law. The Court said the statute did not apply, since '(no question 
arises as to the rights of third persons." "So good reason can be 
assigned, or, at least, none has been suggested, why such a statute should 
defeat the recorery of his share by the living partner, where no third 
person is involved, but only the partners themselres in relation to trans- 
actioiis wholly in fer  se. The intent and object of the statute was to 
require notice to be given to the business world of the facts required to 
he set out in the certificate, to the end that people dealing v i th  a firm 
may be fully informed as to its membership and know with whom they 
are trading, and what is the character of the firm and the reliability 
and responsibility of those composing it." 

As stated in Courfne?j 71. Parker,  supra, and reaffirmed in Price v. 
Edu arrl.~, supra, this statute is "a police regulation to protect the general 
public, as heretofore stated, from fraud and imposition." 

The courts d l  not lend their aid to extend a highly penal statute, 
although it is within the police power, unless the case comes within the 
letter of the la~v, and, also, within its meaning and palpable design. I t  
is just as clearly the policy of the law that it will not lend its aid in 
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enforcing a claim founded on its own violation. Przce v. Edwards, 
supra; 111arshall v. Dicks, 175 N. C., 41; McNeill v. R .  R., 135 N .  C., 
733; Vinegar Co. v. Hawn, 149 N.  C., 357. 

I n  Jennette v. Coppersmith, supra, the Court, reviewing Courtney v. 
Pader,  supra, after referring to the highly penal ckaracter of this 
statute, says: "It should not be extended or held to include cases that 
do not come clearly within its provision." 

The legislative intent must be the controlling spirit in the construc- 
tion and application of statutes of this nature. Xiemeyer v. Wright, 
75 Va., 239; Harris v. Runnels, 12 How. (U.  S.), 79. In the latter case, 
the Court, in speaking of a statute containing a prohibition and a pen- 
alty, says that when prohibition and penalty included in the statute 
"makes the act which it punishes unlawful, and that this may be implied 
from a penalty without a prohibition. But i t  does not follow that the 
unlawfulness of the act was meant by the Legislature to avoid a contract 
made in contravention of it. When the statute is silent, and contains 
nothing from which the contrary can be properly inferred, a contract in 
contravention of it is void. I t  is not necessary, however, that the reverse 
of that should be expressed in terms to exempt a contract from the rule." 

I n  the instant case it is clear by express enactment that the Legisla- 
ture intended by adding the proviso that the punishment should be con- 
fined to the fine or imprisonment set out in C. S. 3291, but that contracts 
made by persons carrying on or conducting or transact .ng the business 
in violation of this statute should not be void. 

I n  Real Estate Co. v. Sasser, 179 N .  C., 498, the Court considers this 
statute, Public Laws 1913, ch. 77, together with chapter 2, Public Laws 
1919, now contained in C. S., 3288-3291, inclusive, and rdlows the plain- 
tiff to recover, although he was carrying on 11 real estate business, and he 
admitted direct violation of this statute. The Court says that this 
amendment (chapter 2, Public Laws 1919) applied to pending actions 
and to transactions prior to its enactment in the absence of a saving 
c,lause. 36 Cyc., 1164. And, since it is a mere police regulation, it may be 
abolished at  any. time and no vested rights are required under it. 

I n  Xiller v. Howell, 184 N .  C., 119, the Court denied the right to the 
plaintiff to recover on notes given in violation of C. S., 4742-4743- 
4744-4749. The Court discusses the rule very fully, with many authori- 
ties, and applies Courtney v. Parker, suprtr; Ober v. Ilatzenstein, 160 
X. C., 439; Lloyd v. R. R., 151 N. C., 536; Edwards v. Goldsboro, 141 
N. C., 60; PucX.ett v. Alexander, 102 N .  C., 95; Warden v. Plummer, 
49 N. C., 524; Sharp v. Farmer, 20 N.  C., 255, as follows: ((It  is well 
established that no recovery can be had on a contract forbidden by the 
positive law of the State, and the principle prevails, as a general rule, 
whether it is forbidden in  express terms or by implication arising from 
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the fact, that the transaction in  question has been made an indictable 
offense or subjected to the imposition of a penalty.'' 

I n  Miller v. Howell, supra, as well as the cited case from which this 
rule is deduced, the actor was asserting a right to recover out of a 
transaction expressly prohibited and penalized by the statute, which 
contained no provision limiting its effect to the punishment or penalty 
prescribed. 

I n  Phosphate Co. v. Johmon,  188 N. C., 419, X r .  Justice C'onnor 
clearly reviews the authorities on this question and reaffirms Courtney v. 
Parker, supra, but notes that chapter 2, Public Lams 1919, takes out of 
chapter 77, Public Laws 1913, the bar to a recovery in a civil action on a 
contract growing out of transaction prohibited thereby. 

The plaintiff in  the instant case asserts that this amendment, chapter 
2, Public Laws 1919, does not, now, affect plaintiffs or actors, but that it 
applies, in all its rigor, to defendants, or persons against whom liability 
is asserted. 

Plaintiff further asserts that, whenever it appears that the defendant 
has violated this statute, the trial court has the power to strike out its 
answer and to render judgment by default against him because of his 
admitted no compliance therewith. 

The defendant in the instant case filed an answer raising issues 
properly triable by jury, if the court below was in error in striking out 
his answer. The power of the court below to strike out the answer is 
vigorously challenged in defendant's exceptions. 

The exercise of the power to strike out pleadings in  cases where no 
statute authorizes the striking out has not frequently arisen in the 
courts of this State. That the power of the courts to strike out plead- 
ings does exist in certain cases admits now of no doubt. C~.ump v.  
Thomas, 89 N .  C., 241. I n  that case the amended answer was stricken 
out because it was in direct riolation of the leave given to file an 
amended answer. The Court was protecting its own order. 

I n  Lumber Co. o. Cottingham, 168 N.  C., 544, the Court holds that 
the Superior Courts, as did the former Equity Courts, have, now, full 
power to refuse to allow a party in contempt to oppose relief sought by 
the plaintiff by contradicting the allegations of the bill or bring for- 
ward any defense. I t  appears that C'hancellor Kent recognized this 
rule which formerly obtained in the English Chancery. hlanning v.  
Xanning,  1 Johns Ch., 527; Walker v. Walker, 82 N. Y., 260; Brinkley 
v.  Brinkley, 47 N. Y., 41; Saylor v. Mockbie, 9 Iowa, 209; O'Connor v. 
Ry. Co., 75 Ia., 617; Kaskell v. Sullivan, 31 Mo., 435. 

I n  31 Cyc., 632, we find that "pleadings are frequently stricken out 
for disobedience to orders of court." This power is exercised in prac- 
tically all the States. See note 3 Cyc., 632. 
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This power, so clearly established in this State, yet so infrequently 
exercised, is an attribute of the equity jurisdiction, ba,3ed on the con- 
temptuous conduct of a party toward the Court and its administration, 
and does not include the instant case. If defendant's admission invoked 
the rule in  Courtney v. Parker, supra, it was necessary for the answer 
to remain a part of the record in order to support the judgment. The 
answer was filed within the statutory time allowed, and he was not in 
contempt; he has a right to be heard and to interpose all defenses, legal 
or equitable, unless he has forfeited this right by some act in this action, 
which is tantamount to his refusal to accept or use the right of "due 
process,') 

I n  O'Neil v. Thomas Day Co., 152 Cal., 357, the Cou.*t distinguishes, 
even in punishing for contempt in civil cases, thus: "The plaintiff is 
always a voluntary actor before a court. A defendant is always under 
compulsion." 

I n  American IVireless v. Superior Court, 153 Cal., <533, the answer 
was stricken from the files on the ground that defendant, a foreign 
corporation, had "failed and neglected" to comply wi3;h a California 
statute requiring foreign corporations doing business in that State to 
file a certified copy of its articles of incorporation with the Secretary 
of State, and this statute further provided that foreign corporations 
failing to comply with this requirement could not maintain any suit 
or action in any of the courts of the State. An order striking out the 
answer under this statute was reversed, the Court say;ng that such a 
statute "will not be construed to extend beyond the plain meaning of 
its terms considered in connection with its object and purpose." 

The object of C. S., 3288, is to protect creditors and third persons 
dealing with parties trading under "assumed names" from fraud and 
imposition; to enable them to know the real names of those with whom 
they deal. This object cannot be accomplished by taking away the 
right to defend an action. This would allow any pergon not only to 
sue, but to recover, ad libitum, when the legislative intent is now 
limited to the punishment prescribed in C. S., 3291. 

The same rule is announced in Weeks v. Gold Xiniitg Co., 73 Cal., 
599; Benefit Order v. Jones, 20 Tex. Civil Apps. Rep., p. 73. 

The defendant is entitled to the benefits of "due process of lam." 
"The essential elements of due process of law are notice m d  opportunity 
to defend." Phillips T .  Telecyraph Co., 130 N. C., p. 522; Simon z.. 
Craft, 182 U. S., 427, 436. A contumacious defendant loses the right 
to claim the protection of "due process" when he contemptuously refuses 
this right and willfully refuses to obey rules of the forum. 

I n  Grocery Co. v. Bails, 177 N.  C., 298, it was held that a violation 
of a similar statute, C. S., 3292, did not affect a married woman's right 
to her personal property exemptions. 
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Weld v. Shop Co., 147 N.  C., 589, does not allow Rev. 2118, now 
C. S., 3292, to apply, even though violated, if creditor knew the truth 
when he sold the goods. 

Therefore, we must conclude that the legislative intent, as well as its 
meaning and spirit, will not permit the striking out of the defendant's 
answer, or a judgment against him, because of his admitted violation 
of C. S., 3288. 

I n  Trust Co. c. Murphy, ante, 479, X r .  Justice C'onnor, in discussing 
the effect of C. S., 3288, says: "This statute manifestly is for the 
protection of creditors of persons who fail to comply with its pro- 
\-isions, or of others who do business with them. The consequences 
of a violation of the statute are prescribed by C. S., 3291. They seem 
to be limited to punishment as a misdemeanor, for it is expressly 
provided that failure to comply with C.  S., 3288 shag not prevent 
a recovery in a civil action by the person who shall violate the 
statute." It would be anomalous to allow the violator to recover on 
the ground that the transaction is valid, when he is plaintiff, but 
allow others, when he is a defendant, to recorer of him on the ground 
that it is void. 

Since the question of the validity of the stipulation in the notes sued 
on as to payment of "attorney fees" may arise at the next trial, we 
will now consider i t :  

We recognize that, in several States, these stipulations are upheld. 
Bank c. Yarborough, 120 S. C., 385, both in law and equity cases; 
Williams v. Flouers, 90 Xla., 136; Jones v. Crawford, 107 Ga., 318; 
Bozcie v. Hall, 69 Nd., 433; 1 L. R. A, 546 (note) ; Bank v. Fuyua, 
11 hlont., 285; Peyser c. Cole, 11 Oregon, 39; Bank v. Badham, 86 
S .  C., 170; ~ J l o r d l  v. Hoyt,  83 Tex., 59 ;  8 C. J., 148; 3 R. C. L., 895. 

Such stipulations are held, in many States, to impair the negotiability 
of the notes containing them. Others hold otherwise. See note collect- 
ing the authorities on both views in 125 d m .  St. Rep., 207-212. North 
Carolina settled this by statute, C. S., 2983, both as to the effect on nego- 
tiability and as to validity of the stipulation itself. 

This statute (C. S., 2983) provides that "a provision incorporated in 
the iiistrument to pay counsel fees for collection is not enforceable." 
Allthough the note is executed and payable in another State, such a 
pro~is ion must stand the test of validity here. Lex fori governs. Bank 
v. Land G'o., 128 N .  C., 193. Such stipulations were discussed in  
2'inslry v. Hoskins, 111 X. C., 340; Budlock 1 % .  Taylor, 39 Mich., 
137. Tinsley v. Hoskins, supra, has been affirmed in Briscoe v. Sorris,  
112 N. C., 677; Il'illiams c. Rich, 117 K. C., 240; Turner v. Boger, 
126 K. C., 302; Bank ~$:Land C'o., 128 X. C., 195; Ragan v.  Ragan, 
186 K. C., 461. 111 Ragan e. Ragan, wpm, X r .  Justice Clarkson 
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ably discusses this doctrine and arrays the authorities in this State, 
and clearly sets forth the views in North Carolina in its various phases. 
I n  Tinsley v. floskins, supra, our Court declared that :  "Such a provi- 
sion is a stipulation for a penalty or forfeiture, tends to the oppression 
of the debtor and to encourage litigation, is a cover for usury, is without 
any valid consideration to support it, contrary to public policy and 
void." Bank v. Secier, 14 Fed., 662; illeyer v. Hart, 40 Mich., 517; 
Toole v. Stephen, 4 Leigh, 581; Boozer zl. Anderson, 42 Ark., 167; 
Shelton v. Gill, 11 Ohio, 417; Martin v. Trustees, 13 Ohio, 2 5 0 ;  Dow v. 
Updike, 11 Neb., 95.  

Enless authorized by statute, the long-standing rule that they are 
invalid must prevail. Both the statute, C. S., 2983, and the decisions of 
our Court establish and assert their invalidity. 

I n  order that a trial may be had on the issues raised by the pleadings, 
let the judgment appealed from be 

Reversed. 

(Filed 29 April, 1925.) 

Wills--Conflict of Laws-Elections-Sequestration-Moneys in Lieu of 
Dower. 

The personal property of the estate of the deceased domiciled in another 
state, is disposed of according to the law thereof, and where he had died 
leaving a will including the disposition of lands in North Carolina with 
two witnesses, which are sufficient here, but insufficient as to the laws 
of the state of his domicile, he has died intestate, in the place of his 
domicile, and a beneficiary may take here as the will provides, and the 
fact that as heir at law he may thus take a larger share of the estate, 
does not put her to an election in equity, there being no provision of the 
will requiring it, or sequester her estate in favor of a disappointed 
devisee or legatee, the equitable doctrine of the latter depending upon 
that of the former; and Held, further, these principles apply where the 
testator has bequeathed to his widow a certain sum of money in lieu of 
her dower rights in land situated here. 

APPEAL by plaintiff from Bryson, J., at December Term, 1924, of 
GUILFORD. 

Civil action by Laura S. McGehee to recover the amount of a legacy 
given to her under her husband's will in lieu of her dover rights in  his 
estate. 

The case was heard on facts agreed: lTenry W. McGehee died 8 
September, 1919, domiciled in South Carolina, leaving 'him surviving a 
widow, the plaintiff, and sereral brothers and sisters, but no children. 
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At  the time of liis death, his estate coiisisted of personal property in 
South Carolina, Korth Carolina and Virginia, and real estate in North 
Carolina, T'irginia and N a r y l a ~ ~ d .  H e  left a will with only two wit- 
nesses ~ ~ h i c l l  is valid in North Carolina, Virginia and Maryland, but 
void in South Carolina where three witnesses are  required to make a 
valid testamentary disposition of property. The  South Carolina statute 
(Civil Code 1912)  applicable is as follows: 

"Sec. 356.2. Devises shall be in writing, attested by three or more wit- 
nesses. All wills and testaments of real and personal property shall be in  
vri t ing,  and signed by the party so devising the same, or by some other 
person in his presence and by his express directions, and shall be attested 
and subscribed in  the presence of said devisor, and of each other, by 
three or more credible witnesses, or  else they shall be utterly void, and 
of none effect." 

The  testator o~vried no real estate in South Carolina a t  the time of his 
death. The  mill on its face purports to dispose of all his property. 

Iten1 2 is as follows: "I g i r e  and bequeath to my wife, Laura S. 
McGchee, all of my furniture and household goods of w h a t e ~  er kind or 
description and in  addition I g i r e  and bequeath to her the sum of 
twenty thousand dollars ($20,000) to  be used by her for her mainte- 
nance, support and coiiifort during her natural life, the same to be ex- 
pended for said purposes in a ~ c o ~ d a n c e  with her personal wishes, and 
ally amount of said sum, together with the interest and profits arising 
therefrom, which may remain unexpended a t  her death, I give to my 
nephew, Henry  Richard McGehee, son of Dr. John w. NcGehec. These 
bequests, together with the  proceeds from certain policies of insurnace 
on my life, amounting a t  this time to the aggregate sum of seven 
thousand five hundred dollars ($7,500), I gixe to my said wife, Laura 
McGehec, in lieu of her dower rights in my estate, and with the hope 
and confident expectation tha t  the same mill be amply sufficient to 
provide for her support and comfort during her natural life, nhich  is 
my nish  and desire. I have caused the name of my said v i f r  to be 
inserted as beneficiar~ in said policies of insurance on my life, and 
it is my  will that  she shall have the proceeds thereof in her o ~ r n  right, 
to be expended or disposed of in accordance with her nishes, n-ithout 
any liniitations or restrictions whatever, and should any of said policies 
lapse, or for any reason not be paid a t  niy death, it  is my d l  that  my  
rsecutor dial1 pay her thc amount of sucll shortage or deficiency out 
of any other money conling into his hands belonging to my estate, it  
being my  wish and desire that  slie shall have the full sum named in this 
item." 

Thc  d l  also provides for the sum of $20,000 to be placed with Dr.  
John TV. McGehee in trust for his minor s.on, Henry  Richard McGehee. 
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Letters of administration were issued to the plaintiff and Dr. John W. 
McGehee in South Carolina and they have administerxl the personal 
estate under the intestate laws of that State. The executor named in the 
will has qualified in the states of North Carolina, Virginia and Mary- 
land, where the will is admittedly valid. 

The present controversy is primarily between the widow and Richard 
Henry McGehee, the beneficiary of a special legacy. 'The widow has 
received, under the intestate laws of South Carolina, one-half of the 
personalty wherever located, amounting to about $36,000, and the 
other half passed to the brothers and sisters of the deceased. The "furni- 
ture and household goods" did not pass under the will, but were sold 
and the proceeds administered under the intestate laws of the domiciliary 
state, or rather the widow mas required to account for the value of same 
in the settlement of the estate. 

The plaintiff contends that she is entitled to claim h w  legacy, giren 
"in lieu of her dower rights" and to have it paid from a sale of the real 
property situated in those states where the will is valid. Richard Henry 
McGehee, the beneficiary of a special legacy, denies the widow's right 
to claim under the will to the extent that it may defeat him of his 
legacy. The court below took the defendant's view of the matter and 
rendered judgment accordingly. The plaintiff appeals. 

King, Sapp & Ring and Szuink, Clement & Hutclzins for plaintiff. 
J. R. Joyce, Jlanly, Hendren & Womble for defendants. 

STACY, C. J., after stating the facts as abore: I t  is conceded that 
the will of Henry W. McGehee is void in South Cardina and valid 
in North Carolina, Virginia and Maryland. The case pivots on whether 
the plaintiff is entitled to claim under, or required to take against, her 
husband's will in North Carolina. I n  other words, do the facts, properly 
appearing of record, call for the application of the doctrine of equitable 
election as between the legacy and a distributive share of the personal 
property? We think not. 

"Election," in the sense it is used in courts of equity, says Judge 
Story, "is the obligation imposed upon a party to choose between two 
inconsistent or alternative rights or claims, in cases ahere  there is a 
clear intention of the person from whom he derives one, that he should 
not enjoy both. Every case of election therefore presupposes a plurality 
of gifts or rights with an intention, express or implied, of the party who 
has the right to control one or both, that one should be a substitute for 
the other. The party who is to take has a choice; but he cannot enjoy 
the benefits of both." 3 Story's Eq. (14 ed.) p. 113; Sigmon, v. Hawn, 
87.h'. C., 450. The doctrine of election, as applied to the law of wills, 
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simply nleans that  one ~ v h o  takes under a will must conform to all of its 
legal prorisions. See Elmore v. B y r d ,  180 N. C., 11. 120, where the subject 
is fully discussed, but without undertaking to reconcile the divergent 
authorities. Indeed, such an  undertaking ~vould be a herculean, if not a 
hopeless, task. 

To avoid confusion, the one circumstance which must be held clearly 
in mind is  that  the plaintiff took nothing in South Carolina against the 
 rill and nothing under it. The  testator died intestate as to his personal 
property, and therefore without testamentary intent as  to its disposition. 
The  situs of such property is a t  the domicile of the owner, hence its 
riarrie. Xoliilia sequunfur personam. l r u s t  Co. v. Doughton, 187 S. C., 
p. 272. The  will is void in South Carolina, the domiciliary State. Tit le  
to the personal property was vested in  the distributees under the South 
Carolina law, and not by virtue of the will. T h e  plaintiff had no alter- 
native as to the persor~al property. She  could not take her distributive 
share of it under the will, when the d l  failed to dispose of ally of 
the personal property. She  could only claim i t  under the law, or decline 
to take it. And upon her refusal to accept her distributive share of the 
personal property, what would become of i t ?  There is no will by which 
it may be given to others. "What the testator has left undisposed of 
the law must dispose of for him7'-Gasfon, J., in Ford  v. Whcdbee, 21 
S. C'., p. 21. 

The  defendants do not contend that  the plaintiff is required to elect 
be tmen her legacy and an escheat. They only say that, if she claim her 
legacy under the will to the prejudice of Henry  Richard McGohee, so 
nlucll of the property received by her from her husband's estate should 
be sequestered in equity and surrendered to the disappointed devisee 
or lcgatee so as to compensate him for the disappointment. Dunshee v. 
Duizshee, 263 Ill., p. 196; Bispham Eq.  ( 9  eil.), 499;  Eaton's Equity 
182. 

I t  is not strictly the doctrine of election, for ~ h i c h  the defendants 
contend so much, as it is the principle of equitable compensation some- 
times engrafted upon this primary doctrine of election. Ker  v. Wau- 
thope, 1 Bligh, 25. The  principle sought to be evoked by the defendants 
was stated by S i r  Thomas Plummer, -11. R., in Greiton u. Howard, 1 
Swanst., 409, as fo l lo~m:  '(I conceive it to be the universal doctrine that  
the court possesses pov er to separate the estate till satisfaction has been 
made, not permitting it to devolre in the customary course. Out of that  
sequestered estate so much is taken as is required to indemnify the dis- 
appointed devisee. I f  insufficient, i t  is left in his hands. I n  the case to 
which I have referred, Lord Loughherry uses the expression that  the  
court 'lays hold of what is devised, and makes compensation out of that  
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to the disappointed party.' . . . I t  would be too much now to dis- 
pute this principle, established more than a century, merely on the 
ground of difficulty in  reducing i t  to practice, and disposing of the estate 
taken from the heir a t  law without any will to guide i t ;  for  to this 
purpose there is no will. The  will destined to the devisee not this estate, 
but another. H e  takes by the act of the court ( an  act t ruly described as 
a strong operation) not by descent, not b,v devise, but by decree-a 
creature of equity." 

Conceding the  soundness of the doctrine of compensation, it is thought 
to be inapplicable except in cases calling for an electi '~n, for  election 
is the basis upoil which it rests. 

I t  may be stated as  settled by the weight of authority, both in Eng- 
land and in this country, that  where a will is valid as  r i  disposition of 
personal property, but invalid as a devise of real estate, because of an  
insufficient number of witnesses, the  heir to  whom a legacy is given in 
lieu of his interest i n  the testator's real estate, mill not be put  t o  h is  
election, arid he may take the personalty under the will xnd his share of 
the realty as  heir, unless the bequest of the personalty bc upon an  
express, but not implied, condition that  ha  relinquish his right i n  the 
realty as heir, in which event the condition will be enforced and he will 
be required to elect. Thellusson c. Woodford ,  13  Ves. 209; Breckin-  
bridgr r .  I n g r a m ,  2 Ves. J r . ,  652; Sheddon v. Goodmch, 8 Ves. Jr . ,  
482; Boughton  c .  B o u g h f o n ,  2 Ves. Si.., 1 2 ;  Whis t le  v. Il'ebster, 2 Ves. 
Jr . ,  367. These cases have been recognized and followed in  this and 
other American jurisdictions. illelchor c. Burger,  21  N. C., 634; 
I i rarney  c. X a c o m b ,  16 K. J. Eq., 189;  Jones v. Jones,  8 Gill., 197; 
X c E l f r e s h  c. Schley,  1 Gill., 181; H a n d  v. Hand, 60 N. J. Eq., 518. 

Speaking to the subject in the case of Hearle c .  Grtenbatd;, 1 Ves. 
Sr.,  307, Lord IIardwicke sa id :  "The infant i s  not obliged to  make her 
election; for  here the will is  void. And when the obligation arises 
from the insufficiency of the execution or invalidity of the will, there 
is no case, where the lcgatee is obliged to make a n  elec~tion ( A l i f e r  if 
there be an m-prcss condition not to dispute the will. Boughton v. 
B o u g h f o n ,  2 Ves. Sen., 12 )  ; for here is no mill of thcl land. A man 
del~ises a legacy out of land to his heir a t  lam; and the l m d  to another:  
the will is not well executed according to  the statute of frauds for the 
real estate; the court would not oblige the heir a t  law, upon accepting 
the legacy, to give u p  the land." And, further, as report ?d in  3 Atkyns, 
715: "It  is like the case where a man executes a will 111 the presence 
of t ~ o  witnesses only, and devises his real estate from liis heir at law, 
and the personal estate to the heir a t  law;  this is a good will as to per- 
sonal estate, pet for  want of being executed according to  the statute of 
frauds and perjuries, is bad as to the real estate; and I should in that  



N. C.] S P R I N G  TERM, 1925. 563 

case be of oninion that the devisee of th6 real estate could not cornpel 
the heir at law to make good the derise of the real estate, before he 
could entitle him to his personal legacy, because here is no will of real 
estate for want of proper forms and ceremonies required by the statute." 

The principle to be deduced from the foregoing cases is, that the heir 
or wido~v of the testator claiming a legacy under the will, and also 
claiming real estate as heir or dower as widox- against the will, the 
will being inoperatire as to real estate by reason of a defective execu- 
tion, the heir or widow will not be put to an election, but mill take both 
the legacy and the land. I n  such cases "the heir is allowed to disappoint 
the testator's attempted disposition by claiming the estate in virtue of 
his title by descent, and at the same time take his legacy on the ground 
that the want of a due execution precludes all judicial recognition of 
the fact of the testator having intended to devise freehold estates; and 
therefore the will cannot be read as a disposition of such estates for the 
purpose even of raising a case of election as against tbe heir." 1 Jar -  
man on Wills f Ed. 18491, 389. - , , 

We need not pause to inquire why an express condition should pre- 
vail, and one, howerer clearly implied, should not, except to say that, 
according to the decided cases, a disposition absolutely void is held to 
be no disposition at all, and being incapable of operating as such, it is 
not allowed to be considered as establishing the testator's intent, while 
an  express condition is to be enforced where it enters into and really 
forms the basis for the gift or devise. This distinction between express 
and implied conditions may be shadowy and more or less unsatisfactory, 
nevertheless i t  has been made and, as said by Lord Eldon in  Sheldon v. 
Goodrich: "It were better the law should be certain,. than that every 
judge should speculate upon im~rorernent in  it." For a valuable dis- 
cussion of the whole subject of election, see 2 Roper on Legacies, pp. 
376-450. 

I n  the instant case, we hava a a i l i  valid and enforceable against the 
testator's real estate, but void as a disposition of his personal property- 
just the reverse of the rule stated above, controlled, howerer, by the 
same principle of law; and there is no express condition annexed to the 
bequest to the plaintiff, calling for such an election on her part as con- 
tended for by the defendants. The election which the plaintiff is 
required to make is whether she will take her legacy under the will, or 
dissent from the will and claim her dower in  the real estate. 

Defendants in their brief cite several cases from other jurisdictions 
which, in tendency at least, seem to support their view of the law, but 
we think our own decisions are otherwise, as above indicated. Tucker v. 
Tucker, 40 N. C., 82; Robbins v. Windly, 56 X. C., 286; Bost v. Bost, 
56  N.  C., 484. 
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Speaking directly to the question in  Melchor v. Burger, 21 N .  C., 
634, Gaston, J., said: "It has, however, been settled in  England, at least 
as early as 1749, that a devise of freehold by one not having legal 
capacity to devise lands, or not executed according to the solemnities 
required by law i n  devises of lands, contained in a will valid as one of 
personalty, did not impose on the heir disputing its validity an obliga- 
tion to elect between his rights as heir, and the personal benefits be- 
queathed by the will. Hearle v. Greenbank, 1 Ves. Sen., 306; 3 Atk., 
695; Carey v. Askew, 8 Ves., 492; 1 Cox, 241; Good&-h v. Sheddon, 
8 Ves., 481; Thellusson v. Woodford, 13 Ves., 209. This modification 
of the general doctrine is founded upon the principle that the attempted 
devise affords no legal evidence of an intention. in the tes1,ator to devise; 
or in the language of Lord Erskine, 'a devise of real estate was consid- 
ered a matter of so much solemnity and importance that the law would 
accept no proof of the act, except what is required for the validity of 
the act.' 13 Ves. Jun., 223. The intention not being before the Court, 
the estate did not appear to have been devised away from the heir, and 
the will must be read by the Court, as if such devise was not in it. 
Eminent judges hare  indeed expressed dissatisfaction with this reason- 
ing, and have thought, that however ineffectual the attempt to devise, the 
Court might regard the attempt as indicating an intention to devise, 
which had failed to have legal effect, as clearly as in the case where 
the devisor attempts through mistake to devise an estate which belongs 
to another person. However this may be, the rule is th3re settled as a 
rule of property; and if no more appears than a devise from the heir, 
and a bequest of personalty to him, in a will sufficiently executed to pass 
personal, but not; sufficiently executed to pass real estate, it is a good will 
of the personalty; it is no will as to the lands; there is no implied con- 
dition of election; and the heir may keep the lands descended, and also 
take hi4 legacy." 

I n  the will before us there is no condition annexed to the plaintiff's 
legacy that she surrender all her rights to the testator's property, both 
real and personal, before taking same, but the bequest to her is "in 
lieu of her dower rights in my estate." Strictly speaking, "dower 
rights" are only such rights as a widow may have in  her husband's real 
estate, and in legal parlance this phrase would not include her claim to 
a distributive share of the persona1 property belonging to his estate. 
Corporation Commission. v. Dunn, 174 K.  C., 679. Dower, under our 
statute, is the life estate to which every married woman i j  entitled, upon 
the death of her husband intestate, or in case she shall dissent from his 
will, to one-third in value of all the lands, tenements and hereditaments, 
both legal and equitable, of which her husband was beneficially seized, in  
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law or in fact, at any time during corerture, and which her issue, had she 
had any, might h a ~ e  inherited as heir to the husband. Chemical Co. v. 
Wals ton ,  187 N.  C., p. 823. 

I t  cannot be known judicially tha t  the result we have reached is a t  
variance with the intention of the testator, for  to hold otherwise would 
be to give effect to that  which the South Carolina law says is void. I t  
is not the testator's will, but the requirements of the law of a sister 
State, a t  which the defendants complain. Jus t  here, we are unable to 
help them. Then, too, how do we k n o ~ ~  the testator did not intend to 
execute his will exactly as he  d id?  H e  was a man  of education and 
learning, being an  alumnus of Trinity College, this State. V e  have 
given effect to the testimentary disposition of his property in so f a r  as 
i t  i s  valid. T o  do otherwise would be to make a will for  him, different 
from the one he has left ;  to override the lam of wills, and to substitute 
our own judgment as t o  what should be done with the  testator's prop- 
erty. This  is  not the function of a court of equity. 

I f  it  be thought the case is  a ha rd  one, i t  should be remembered that  
"hard cases are the  quicksands of the law" ; and in viewing the apparent 
hardships of a case, we have been enjoined, by a number of learned 
judges, not to overlook the law. Leak v. Armfield, 187 X. C., p. 628; 
Cure ton  v. JIoore, 55 N .  C., 207; Lea  u. Johnson,  31 N. C., 19. 

I t  follows from what is said above that  there was error i n  the judg- 
ment rendered below. 

Error .  

STATE v. CORXELIUS SIXODIS, NICK ZRAKAS, TONY ALFONZO AR'D 
MINNIE  ALPOKZO. 

(Filed 29 April, 1925.) 

Priminal Law - Prostitution - Statutefj - Evidenc--putation-NOn- 
suitTria1s. 

Under the rule that upon a motion as of nonsuit the evidence is to be 
coiiutrued in the light most favorable to the plaintiff, giving him the 
benefit of ererg reasonable intendment therefrom, it is held that circum- 
stantial evidence is sufficient for the conviction of violation of our 
prostitution law, C. S., 4357, 4338, tending to shon that the three defend- 
ants were partners in the cafe or restaurant business where rooms were 
also rented, with a bad reputation in this respect, and for cursing and 
drmking, and \rhere rooms were rented for the purpose of illicit inter- 
course between men and ~ o m e n ,  and assignments for this purpose were 
made by tno of the proprietors under such circumstances that the other, 
also indicted, must have known of the immorality for which the place 
had the reputation. 
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APPEAL by Cornelius Sinodis, Kick Zrakas and Tony Alfonzo, from 
Horfon, J., and a jury, September Term, 1924, of  WAX.^. 

The defendants, Cornelius Sinodis, Tony Alfonzo, Nick Zrakas and 
Minnie Alfonzo, were indicted for a violation of the prostitution statutes. 

The jury convicted three of the defendants, Cornelius Sinodis, Nick 
Zrakas and Tony Alfonzo, and rendered a verdict of not guilty as to the 
defendant Minnie Alfonzo, and the sentence of the court was that the 
three defendants named be confined in jail for a term of six months 
each to be assigned to work on the roads of Wake County. The defend- 
ants, Cornelius Sinodis, Tony Alfonzo and Kick Zmkas, excepted, 
assigned errors and appealed to the Supreme Court. 

Aftorney-General Bmmmi t t  and Assistant Attorney-General Sash ,  
for the State. 

John R. Hood for Tony Alfonzo. 
J .  S .  GriGn for Cornelius Xinodis. 
If. G. Connor and R. 0. Everett for S i c k  Zralcas. 

CLARKSOK, J. Cornelius Sinodis, Nick Zrakas and Tony Alfonzo, 
were, at  September Term, 1924, of Wake Superior Court, convicted of 
aiding and abetting in prostitution at the Raleigh Caf'e. 

The defendants were indicted under separate bills, but by consent, 
the cases mere tried together. 

The bills of indictment against the defendants were drawn under 
C. S., as follows: 

C. S., 4357. "The term (prostitution' shall be construed to include 
the offering or receiving of the body for sexual intercourse for hire, 
and shall also be construed to include the offering or rttceiving of the 
body for indiscriminate sexual intercourse without hire. The term 
'assignation' shall be construed to include the making of any appoint- 
ment or engagement for prostitution or ally act in furtherance of such 
appointment or engagement." 

C. S., 4358. "It shall be unlawful : 
1. To keep, set up, maintain, or operate any place, structure, building 

or conveyance for the purpose of prostitution or assignation. 
2. To occupy any place, structure, building, or conveyance for the 

purpose of prostitution or assignation; or for any person to permit any 
placc, structure, building or conveyance owned by him or under his 
control to be used for the purpose of prostitution or assignation, with 
knowledge.or reasonable cause to know that the same is, or is to be, 
used for such purpose. 

A & 

3. T o  recei~e,  or to offer or agree to receive any prmon into any 
place, structure, building, or conveyance for the purpose of prostitution 
or assignation, or to permit any person to remain there foi- such purpose. 
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4. T O  direct, take, or transport, or to offer or agree to take or trans- 
port, any person to any place, structure, or  building or to any other 
person, with knowledge or reasonable cause to know that  the purpose of 
such directing, taking or transporting is prostitution or assignation. 

5 .  T o  procure, or  to solicit, or to offer to procure or solicit for  the 
purpose of prostitution or assignation. 

6. T o  reside in, enter, or remain in any place, structure, or building, 
or to enter or remain in  any conreyance, for the purpose of prostitu- 
tion o r  assignation. 

7. To engage in prostitution or assignation, or to aid or abet prosti- 
tution or assignation by any means whatsoever." 

At  the close of the State's evidence defendants made the motion as of 
nonsuit. T h e  court reserved its ruling, but later refused the motion. 
The  motion was again made a t  the close of all the evidence, and again 
denied by the court. 

"On a motion to nonsuit, the evidence is to be taken in  the light most 
favorable to plaintiff, and he is  entitled to the benefit of every reason- 
able intendment upon the evidence and every reasonable inference 
to be drawn therefrom. Christman v. Hilliarcl, 167 N. C., 6 ;  Oil  Co. v. 
Hunt, 187 N .  C., 1.57; Ilanes v. Utilities Co., 188 K. C., 465." Lindsey 
6.. Lumber Co., ante, 119. 

Evidence of a crime may be circumstantial as well as direct. Prosti- 
tution is an offense usually committed in secret, and sometimes circum- 
stantial evidence is the only kind that  can be obtained. I t  is  sufficient 
to show facts and circumstances from which the jury may reasonably 
infer the guilt of the parties. State v. Eliason, 91 h'. C., 564. F rom 
the facts and circumstances, it  i s  a substantial right that  the jury must 
be satisfied of the guilt of the defendants beyond a reasonable doubt. 
State U. Palmore, ante, 538. 

-111 the convicted defendants rely chiefly on the lack of sufficient 
evidence to go to the jury to warrant  a conviction and that  the motion 
of nonsuit should h a r e  bee11 granted. Nick Zrakas also seriously con- 
tends that  tliere n a s  error in the charge of the court as to him and he 
sliould be granted a new trial. A discussion of the evidence to deter- 
rninc its sufficiency under such motion, therefore, becomes necessary. 

The  three defcridants were engaged in running the Raleigh Cafe, 
nhirl i  iiicludcd an eating house bclow and rooms for lodgers aboae, i n  
a building on Martin Street in Raleigh. Each has a one-third interest 
in the business. Zrakas says: ('I keep the books and buy the stuff and 
look after the cafe and dining room. I work there all the time." H e  
had bought into the business about four months before. The  other two 
had been there some time before. 
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C. S., 4347 and 4360, deals with the reputation of a place. 
C. S., 4347. "On a prosecution in any court for keeping a disorderly 

house or bawdy-house, or permitting a house to be used as a bawdy- 
house, or used in such a may as to make it disorderly, or a common 
nuisance, evidence of the general reputation or character of the house 
shall be admissible and competent; and evidence of the lewd, dissolute 
and boisterous conversation of the inmates and frequenters, while in 
and around such house, shall be prima facie evidence of the bad char- 
acter of the inmates and frequenters, and of the disorderly char- 
acter of the house. The manager or person haring the care, superin- 
tendency or government of a disorderly house or bawdy-house is the 
'keeper' thereof, and one who employs another to manage and conduct a 
disorderly house or bawdy-house is also 'keeper' thereof." 

C. S., 4360. "In the trial of any person charged with a violation of 
any of the provisions of this article, testimony of a prior conviction, or 
testimony concerning the reputation of any place, structure, or build- 
ing, and of the person or persons who reside in or frequent the same, 
and of the defendant, shall be admissible in evidence in support of the 
charge." 

The record discloses conditions which must have put a.1 owner of the 
business on notice as to what was going on. The statute is directed 
against one who permits a building to be so used "with knowledge or 
reasonable cause to know that the same is, or is to be, used for such 
purpose." C. S., 4358, latter part subsec. 2. 

Margaret King testified that she went to the cafe on the first of May 
and stayed until this trouble came up. At another place she said: "I 
was there for thirty days." She was not at work. Sh: says: "Neal 
(Sinodis) would say, 'There's a fellow out there who wants a date.' 
There was nothing to keep him from knowing what I went for. H e  
would come and tell me there were men who wanted to go out riding, 
and if I saw fit to go, I went. You could hear most any kind of 
language in there. I have heard cursing and profanity going on in 
there. They would use it before anyone who would be in there, women 
and others. I have never heard any other language in  there other than 
cursing and profanity. I went on just like I pleased, rind I saw the 
rest doing the same. I have been in the back part of the cafe and seen 
people drinking in there." 

Jackie Mays testified that she had a room at the cafe. "I had dates 
with men and others for immoral purposes. Neal would tell me there 
were young men who wanted to go riding, and if I wanted to go, I went. 
Most of the time the men ~ ~ o u l d  drive up the street and I would walk 
up the street and get in the car with them. Neal has done that for me 
several times." She occupied a room in the cafe for immoral purposes. 
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"I went there with a man. Keal knem he was not my husband. H e  let 
us hare a room for the night. I did not register. You can get anything 
you van t  to; cursing and a lot of vulgarity would be used. I hal-e 
heard Kick (Zrakas) use it, but never heard Neal. I have known of 
Neal making dates for other girls, and he made one for me in my room 
at the hotel." She also testified to ri le statement made by Sinodis in 
the presence of twenty boys and one girl. She said that she did not 
remember that Nick was there, but Tony was. I t  is true, she testified, 
"Kick neTer made an engagement with me," but i t  is almost unbe- 
lierable that the things of which she testified could have been going on 
and a part owner of the business, actively engaged in  its conduct and 
there every day, knem nothing about it. Surely, there was reasonable 
cause for all owners of the business to know that the house was being 
used for these immoral purposes. 

Helen Laws roomed at the cafe a part of March, left, came back, 
and roomed there again. She also stayed at  Alfonzo's house about two 
weeks. Louise Holderfield and May Lane roomed at Alfonzo's house, 
and she says that, while at Tony's house, "I made my living like all 
other sporting girls." The phone in  Alfonzo's house was used for the 
purpose of making her dates. She saw Kick Zrakas about the place. 
H e  was working in the cafe. She heard the vulgarity and profanity of 
all three defendants. Sometimes it was noisy there. Essie Nelson and 
Bessie Allen were at the dace. Louise Holderfield roomed at Alfonzo's 
house for a couple of months. She made her dates over the telephone. 
Mrs. Alfonzo would call her to the phone when calls came. Helen Orr 
and Mary Lane also were there. Nick gave her something to drink. 

The reputation of the place was bad. Such is the testimony of Officer 
Peebles, Mrs. Mamie C. Bradsher, Miss Jeane Perkins, Eckard, R. W. 
Vinson, J. E. Singleton, T. B. Alderman, J. F. Cain, Ernest Cain, 
Thompson, and Will Mangum. Mrs. Bradsher heard telephone con- 
versation between Alfonzo and his wife, in which Alfonzo was warning 
her that a raid was to be made and telling her, "Do not let anything 
happen to any of our girls. Don't let them have any dates in the house. 
I f  you do, they are caught, and if they make any dates, let them be 
on the outside, and you see to it." Mrs. Bradsher observed indecent 
conduct in the rooms above the cafe, cab drivers going there and con- 
ferring with men who worked at the cafe, and girls come down, get 
in the cars and drive away. The women who usually went there 
were street walkers. 

Eckard had seen girls come out, get in automobiles with boys and 
drive off. He  heard a cook from the Raleigh Cafe tell some fellows in - 
a Ford that "she" would be down in a minute. Soon afte,rward a girl - 
came out of the rooming house, got in the car and drove off. A crowd 
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of boys were continually hanging around, going in and out, cursing. 
('You could hear any kind of talk going on there, and there was a 
crowd on Saturday nights as late as three o'clock in the morning. I 
suppose I have seen at least a dozen different girls there. On one 
occasion I heard a Greek fellow tell a fellow that 'she' would be down 
in a minute." 

The language used by Keal's wife was so indecent and vile that the 
witness, Jackie Mays, did not use it. Burns testified that it was not 
a decent house. Observed a great crowd around there, peeping in at 
the doors. He had seen fights there. 

The evidence was sufficient to take the case to the jury and to justify 
the conviction of the three defendants. The place was operated by the 
three together. They rented rooms from time to time for a consider- 
able space of time to women whom they must have known were prosti- 
tutes. These women, Margaret King, Louise Holderfield, Jackie Mays, 
Helen Laws, who testified as witnesses in the case, and the others, 
Helen Orr, Mary Lane, Bessie Allen and Essie Nelson, inust have been 
known to be  omen of lewd character, and their,  purpose in renting 
rooms here or in the home of Alfonzo must have been apparent. The 
owners of the building must have known the purpose for which the 
rooms were sought, and i t  is unreasonable that Zrakas could have 
remained there, in active control of its operation, without partici- 
pating in the offenses and knowing what his fellow-owners were doing. 
I t  is clearly shown that Sinodis was making engagements for these 
women. At the least, all of them were aiding and abetting in the 
offense. 

Nick Zrakas contends that there is prejudicial and reversible error 
as to him. That the court below in  stating the contentions of the State 
said: ('And the State says that it has shown you from the testimony of 
Jackie Xays that she also used a room in that building for the pur- 
pose of prostitution and assignation, even going so fa.* as to permit 
sexual intercourse with Nick Zrakas." 

Jackie Mays, in her testimony, said: "Nick never m3de an engage- 
ment with me. The only one who made an engagement with me was 
Neal. I went down on one occasion and registered under an assumed 
name, but Neal knew me and knew the man was not my husband." 
And again Jackie Mays testified in rebuttal as follows: '(I have stayed 
at  the Raleigh Cafe three different times. The first time I stayed there 
mas in February; the next time was in March." And again, when 
recalled the second time, "I know the Greek, Goss. When I was down 
there he stayed there in  the daytime and worked at night. H e  stayed 
in the room with me. I cannot say that the other men knew he was 
staying in the room with me." 
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I t  is conceded Jackie Mays did not testify that she had permitted 
Nick Zrakas to have sexual- intercourse with her. and that the court 
below was in error in giving such as a contention of the State. Her 
evidence had reference) to a Greek named Goss. While the statute 
(C. S., 564) requires the judge to state the evidence given in the case 
in a plain and correct manner and declare and explain the lam arising 
thereon. we cannot hold such a slight inadvertence for reversible error 

u 

in the present record. The evidence is plenary as to the guilt of all 
the defendants, and it is apparent, we think, from the whole case, that 
the jury could not have been misled by this misstatement, which was no 
more than a "slip of the tongue." Besides, counsel for this defendant 
could easily have called the matter to the court's attention and the 
same could have been corrected then and there. 

I n  State v. Barnhill, 186 K. C., p. 450, i t  is said: "If the recitals 
of the court were incorrect as to the facts of the case, it was the duty 
of the defendant to call the court's attention to it. so that the correc- 
tion could be made then and there. I f  this was not done at  the time, 
the defendant cannot complain and wait and except when the case is 
made up on appeal. The rule is stated in  S.  v. Baldwin, 184 N .  C., 791, 
as follows: 'We have so often said that the statement of contentions 
must, if deemed objectionable, be excepted to promptly, or in due and 
proper time, so that, if erroneously stated, they may be corrected by the 
court. I f  this is not done, any objection in that respect will be con- 
sidered as waived. We refer to a few of the most recent decisions upon 
this question: S. v. Kincaid, 183 N .  C., 709; S. v. Xontgomery, 183 
N .  C., 747; 8. v. Winder, 183 N.  C., 777; S. v. Shefield, 183 K. C., 
783.' See S. v. Williams, 183 N .  C., 666." State v. Ashburn, 187 
IfT. C., 723; State 1;. Galloway, 188 N. C., p. 416; State v. Beavers, 
188 X. C., 595. 

There was abundant evidence to be submitted to the jury-direct 
and circumstantial-as to the guilt of all three defendants of aiding 
and abetting in prostitution. A11 three had an interest in the Raleigh 
Cafe, below mas the eating place-day and night-and above were the 
rooms which numerous women rented and frequented off and on for 
months. Some of the defendants made dates for immoral purposes for 
them. Eleven witnesses testified that the general reputation of the 
place was bad. One of the witnesses testified: "I know the character 
of the womcn that would come in and out; they mere usually girls 
that me would usually call 'street walkers.' " 

The evidence against Nick Zrakas was not as strong as against the 
other two convicted defendants, but, from the evidence, he could not 
help but know (not being a blind man) the character of the women and 
the character of the place the partnership mas engaged in running, and 
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h e  was  aiding a n d  abet t ing i n  fu rn i sh ing  meals, etc., a n d  a s  a par tner  
profiting i n  t h e  nefar ious traffic i n  prostitution. 

A s  to  t h e  extent of punishment  of Nick  Zrakas i n  reference to t h e  
others, this  Cour t  cannot  enter  into. W e  can  only pass on  "any mat te r  
of l a w  a n d  legal inference." 

We cannot hold the  inadvertence i n  t h e  contentions prejudicial  o r  
reversible e r ror  a s  t o  Nick  Zrakas. O n  t h e  en t i re  evidence t h e  motion 
of nonsuit cannot  be allowed a s  t o  a n y  of them. 

F o r  the  reasons given i n  t h e  judgment of t h e  court  be lo^, there is  
xo error. 

T. J. HARRINGTOS ET AL V. THE BOARD O F  COMMISSIONERS O F  
ANSOX COUNTY ET AL. 

(Filed 29 April, 1925.) 

1. Education-County-wide Plan-Statutes-Petition-Endorsement. 
Under the adoption of a county-wide plan of education, C. S. 5481, i t  is 

not required that petitions in the district therein, when signed by the 
requisite number of qualified voters, be endorsed by the governing boards 
of a t  least a majority of the school districts, a s  applicable to "special 
school tasing districts," under the provisions of C. S. 5657, the proceed- 
ings being under a different statute, C. S. 5639, relating and confined to 
"school districts," the new district operating of itself and not by virtue 
of component units. 

Where a new school district has been formed on the county-wide plan 
of organization adopted according to law, C. S. 5481, ~ n d  the election 
removes all taxing powers. the validity of the district thus formed is 
not affected by the fact that  some of the districts theretofwe existing had 
power to tax by virtue of previous elections and others had not, the tax- 
ing power in the county-wide plan of organization necessarily being the 
same. 

3. Same-Levy and Collection of Taxes. 
Where the county-wide plan of organization for educational purposes 

(C. S. 5481) has  been adopted, the annual levy and collection of taxes, 
a s  those prescribed for other taxes, C. S. 5642, are expressly authorized 
by the statute of 1923 to be made for general county purposes, in the 
months of July, August and September, and the objection that the county 
commissioners should have acted in this respect in a different month is 
untenable. 

APPEAL b y  plaintiffs f r o m  Lane, ,T., a t  November T e r m ,  1924, of 
ANSON. 
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The plaintiffs as citizens, taxpayers and residents of Ansonville 
Special School District, in Ansonville Township, Anson County, insti- 
tuted this action to have an election, at  which a special school tax of 
forty cents on the $100 valuation of property within said district was 
voted, together with the consequent tax levy, declared void, and the 
sheriff of Xnson County restrained from collecting the tax. 

The defendants, including the board of education and the sheriff, 
denied plaintiffs' contentions and prayed that the election and levy be 
declared valid and the injunctive relief denied. 

The court rendered the following judgment: 
"This cause coming on to be heard, and being heard at  the November 

Term, 1924, of the Superior Court for Snson County, before his Honor, 
Henry P. Lane, upon the records in the cause and the affidarits filed, 
and i t  appearing to the court and the court finding as facts: 

"1. That the Board of Education of Anson County, after haring 
notified the various school committeemen of dnson County, and the 
boards of trustees of schools, met in  regular session on 21 July, 1924, 
giving information of the purposes of said meeting; that the said board 
met on said date and there was presented to it a diagram or map of 
Anson County showing the present location of each school district in 
Anson County, the position of each, the location of roads, streams and 
other natural barriers, the number of children in  each district, the size 
and condition of the buildings in each school district; that said board 
of education then prepared a county-wide plan of organization of ail 
the schools in said county of dnson, and indicated how the .proposed 
changes were to be made, and how the districts and parts of the dis- 
tricts were proposed to be consolidated so as to work out a more advan- 
tageous school system for the entire county; that the said board listened 
to all suggestions and advice offered by the committeemen and trustees, 
after which a county-nide plan of organization was duly and lawfully 
adopted. 

"2. That one of the districts of the county-wide plan adopted as 
above set forth was Ansonville Consolidated School District, which is 
described in the complaint in this action, which district was consoli- 
dated with boundary lines changed in accordance with the adopted 
county-wide plan of organization. 

"3. That thereafter, on 23 July, 1924, a petition was duly presented 
to the said Board of Education of Anson County signed by more than 
one hundred qualified voters residing in said district, more than twenty- 
five of whom had resided in said district more than twelve months prior 
to the filing of said petition. d copy of said petition is attached to the 
complaint, which petition was properly endorsed by the board of edu- 
cation with the request that an election be held in accordance therewith. 
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And the Board of Conlmissioners of Anson County ordered an election 
to be held in said district, which order was made on 2:; July, 1924, a 
copy of which order is attached to the complaint. 

"That said election as ordered was held 30 August, 1924, and 259 
voters, duly and legally qualified to vote in said election, voted in favor 
of said special tax; that 97 voters voted against said tax; that there was 
registered for the election a total of 458 voters, and more than a 
majority of said registered voters for said election voted in favor of 
the said special school tax, which said facts were duly and lawfully 
found by the Board of Commissioners of Anson County; that said 
election was, in  all respects, duly and lawfully held. 

"That thereafter, on 1 September, 1924, at the same time other tax 
lerics for Anson County were made, the Board of Commissioners of 
L\nson County levied the tax provided for in said electon, which was 
forty conts on the one-hundred-dollar valuation of property in said 
district, and that the rate of tax levied in said district i~ uniform, and 
no territory in said district is paying a different tax in  said district for  
school purposes, and that the levy aforesaid was in  all respects legal 
and valid. 

"4. That the funds necessary to carry out the plan for the county- 
wide plan of consolidated school districts in so far  as the Ansonville 
Consolidated School District was affected, were approved by the county 
commissioners and the amount necessary to put in  operation such plan 
was not greater than the amount that might be reasonably expected 
from the operating and equipment fund for that puiSpose, and the 
county board of education has created no debt for the execution for 
any part of said plan except as is authorized by law. 

"5. That the petition asking that an  election be called as above set 
forth was not signed by a majority of the governing board of a 
majority of the school districts embraced in the territpry above described 
as the Ansonville Consolidated School District, nor by a majority of 
the school committeemen of the territory embraced in  said Ansonville 
Consolidated School District. 

"6. That said Ansonrille school district as described was not an 
enlarged district already created, but was a new district created in the 
county-wide plan of organization as above set forth. 

"Now, therefore, upon motion, it is ordered, adjudged and decreed 
by the court that the election held 30 August, 1924, was in  all respects 
legal and valid, and that the tax levied by the county commissioners 
thereunder is legal, valid and binding, and that the order temporarily 
restraining the collection of said tax, dated 5 November, 1924, be and 
the same hereby is vacated and dissolred, and that the defendants do 
recover of the plaintiffs and their bondsmen the costs of this action 
to be taxed by the clerk." 
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Upon the facts in this judgment the plaintiffs contend that  the con- 
clusion of lam therein is erroneous in three respects: (1 )  Insufficient 
petition for the election, in that  the petition was not endorsed "by the  
governing boards of a t  least a majority of the school districts ~v i th in  
the special school district proposed to be created." ( 2 )  That  the elec- 
tion was ima l id  because some of the territory composing the present 
district has, as formerly existing districts, special poxrer to tax by virtue 
of prerious rlections, and other parts  of the territory never had, pre- 
rious to the elcction in the instant case, voted any special tax. ( 3 )  That  
the levy of the tax pursuant to the election in  the instant case was made 
11- the commissioners of ,Inson County a t  their regular meeting in 
September, instead of June.  

E n o s  T .  Edzcards and 11. P. Taylor  for p l a i n t i f s .  
Frank L. Dunlop,  and Rob inson ,  Caudle d? Pruett  fur defendants .  

TARSER, J. The only exception by plaintiffs, appellants, is  to the 
judgment and its conclusions of law. 

Tt distinctly appears t ha t  the Board of Education of Anson County 
complied, in all respects, with C. S., 5481, i n  adopting a county-wide 
plan of organization for the purpose of promoting a more advantageous 
school system for the entire county. Ansonville Consolidated School 
District was formed pursuant to and in  accordance with this county- 
wide plan of organization. This plan was adopted 21 July,  1924. 

A petition for the election in Ansonrille Consolidated School District 
was prcwnted on 23 July,  1924, signed by the requisite number (25) 
of qualified roters residing in Ansonrille Consolidated School District 
nlorc than twelre months prior to the filing of said petition. The  elec- 
tion was held 30 August, 1924. Fo r  the special tax 289 170tes were cast, 
and 97 rotes against the same, out of a total registration of 458. This 
election naq held in all respects as required by law. The tax levy as 
contemplated by said election was made by the Board of Commissioners 
of Anson County on 1 September (first Monday), 1924; and all other 
requirements of the lam were fully met, unless invalidity arises from 
one of the three sources contended for by plaintiffs. 

Plaintiffs' first contention is that  a petition for the election was 
insufficient i n  that  i t  mTas not endorsed by '(the governing school boards 
of a t  least a majority of the school districts within the special school 
taxing district," known as "Ansonrille Special School District," as con- 
templated in  C. s . ,  5657. 

C. S., 5657, relates to "special school taxing districts," and not to 
"school districts." Special school taxing districts are created by C. S., 
5655; they include territory within more than one school district. 
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Hence, we find the legislative requirement in C. S., 5657 that, "the 
governing school boards of at  least a majority of the school districts 
within the special school taxing district shall endorse the petition." 

I n  the instant case the election was had pursuant to C. S., 5639, which 
relates to and is confined to "sclzool districts." The petiiion is sufficient 
when signed by twenty-five qualified voters, provided the number of 
qualified voters in said school district equals or exceeds seventy-five, 
and if less, then only one-third of such number. This petition goes to 
the county board of education without any indorsement of the govern- 
ing boards of the "school districts" incIuded therein, because there are 
no school districts included. A new school district has been formed, 
and it operates of itself, and not by virtue of any composing units. 

I n  S p a r k m a n  v. Comrs.,  187 N .  C., 241, the procedure followed is 
that required by C. S., 5657; but in the instant case a new school dis- 
trict was created pursuant to the county-wide plan. The notice of the 
election in the instant case, contained a statement that, if election car- 
ried all taxes formerly voted "is hereby voted off." Hence, the difficul- 
ties which were encountered in H i c k s  v. Comrs.,  183 N.  C . ,  394; P e r r y  v. 
Comrs.,  183 IT. C., 387; Paschal v. Johnson ,  183 N. C., 129, and that 
class of cases, were obviated. I n  fact, when the case of C!oble v. Comrs.,  
184 N.  C., 342, marked out the distinction between "school districts" 
and "taxing districts," and held that Article 11, sec. 29, of the State Con- 
stitution, did not apply to the latter, but did apply to the former, then in 
full accord with this reasoning, the Legislature enacted chapter 136, 
Public Lams 1923, creating special school taxing districts (C. S., 5655), 
and providing a method for creating school districts (C. S., 5481). This 
applied the principles announced in C o b k  v. Comrs.,  supra,  to the 
whole State. 

I n  Ridd le  v. Cumberland,  180 N. C., 321, the same result as to 
"voting off" former taxing powers was held valid, on similar facts. 
The election was held in the Riddle  case throughout the new school 
district and not in the hitherto nonlocal-tax territory, but it was then 
in a new district, and the neu7 school district voted as a unit;  so in the 
instant case. 

The instant case avoids P e r r y  v. Comrs.,  183 K. C., 387, and Hiclcs v. 
Comrs.,  183 N. C., 394, in that a new school district is formed, and 
there is no consolidation of districts. No creditors of :my former dis- 
trict comprising this new school district appear to exist. 

Hence, the second contention of the plaintiffs must fail, since this is 
not a consolidation of previous districts, some of which are special 
school taxing districts and others nonlocal-tax districts, but a new dis- 
trict has been formed in all respects as required by law, and the instant 
election removes all former taxing povi-ers if, in fact, they existed, after 
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the adoption of the county-wide plan. Hence, the basis for  this con- 
tention falls of i ts  own weight. Riddle v. Cumberland, supra; Spark-  
nzarz v. Comrs., supra. 

This  county-wide plan for the formation of school districts is dis- 
cussed and uuheld in Blue 7%. Trustees. 187 hT. c.. 431. 

The plaintiffs7 nest contention is that  the commissioners of Anson 
County had no power or authority to levy the taxes voted a t  the instant 
election on the first Xonday in  September, 1924. 

Public Laws 1923, ch. 136, see. 222 (C .  S., 5642), provides that  such 
taxes so voted ''shall be annually levied and collected in  the manner 
prescribed for the levy and collection of other taxes." 

Public Laws 1923, ch. 12, see. 9, allows the levying of taxes for 
general county purposes in  the months of July,  August and September; 
this puts the instant case within the express provisions of the lam. 

Therefore, we conclude that  the judgment appealed from is correct 
in law, arid therefore it is  

Affirmed. 

BIART TTHITEHURST ET AL V. MINERVA BRADFORD GOTWALT ET AL. 

(Filed 29 April, 1925.) 

Wills--IntentPublic Policy-Provisions Against Contesting Will. 
There is nothing in the disposition of real estate under a \vill against 

l~ublic policy or fiscd principles of law (to prevent the plain intent. of the 
testator) that those contesting it should not take thereunder and their 
interests shall "revert" to those who may stand firmly by the testator's 
wishes: and where the will has been caveated by some of the devisees 
without good reason, nr~d some of its beneficiaries have remained neutral, 
those who actibely participate in sustaining the will will receive the 
11ortion that ~ ~ o u l d  otherwise have been taken by the caveators, and those 
\\.ho remained neutral only such interests as were devised to them. 

APPEAL by petitioners and sel-era1 of the respondents from Devin, J., 
from PASQ~OTANIL 

Petition for partition, heard upon "facts agreed.'' From an  order 
declaring arid adjusting the interests of the respective parties i n  the 
lands ordered to be sold for partition, the petitioners and a number of 
the respondents appeal. 

Thonzpaon & Wilson and X c X u l l a n  & Leroy f o r  appellants. 
Ehringhaus & Hall  f o r  appellees. 

STACY, C. J. The case was heard on the evidence submitted and 
facts agreed, with the stipulation that  the court might find further 
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facts from the eridence in the case, if necessary to a final determination 
of the rights of the parties. A jury trial was expressly waived. 

On the hearing the interests and rights of the respective parties were 
properly made to depend : first, upon the validity; and, second, if valid, 
upon the rightful interpretation of the following clause in the will of 
D. B. Bradford: 

"I do hereby and herein instruct and demand of my executrix, that 
if anv attem13t is made on the Dart of any of the beneficiaries herein 
named to defeat, nullify, or contest in lam or otherwise, the disposition 
or division of my property as herein made by me, that those so endeavor- 
ing to defeat, nullify or contest my wishes as herein t?xpressed, shall - 
not be entitled to the part I have intended for them, and shall only 
receive the sum of $10 each. and that part or ~ o r t i o l ~  of my estate 
herein set apart for them, shall revert to the other le,zatees or bene- 
ficiaries as may stand firmly by my wishes as herein expressed, and 
defend the distribution and disposal herein made by me of my prop- 
ertv." 

The locus in quo was devised by the testator to the petitioners and 
some of the respondents as tenants in common. We deem it unneces- 
sary to set out the precise interest of each, as it would serve no useful 
purpose, under the view we take of the case. 

There was a caveat filed to the mill of D. B. Bradford, in  which 
D. B. Fearing, J. B. Fearing, and J. B. Griggs each joined. Upon the 
issue of dccisarit vel non, raised thereby, the will mas sustained. 183 
N. C., 6. His Honor finds as a fact that the caveat wiis filed without 
probable cause and that, therefore, all the interests of the caveators 
in the lands sought to be partitioned were forfeited under the above 
clause in the testator's will. 

I t  was also found by the court below that the petitioner, Mary White- 
hurst, and'the respondents, Keith Fearing and Woodson Fearing, neither 
joined ill said cavcnt proceeding nor assisted the pro~ounders in the 
defcnse of the will, but that all remained neutral throughout the con- 
test. Upon this finding it was adjudged that, their interests, as devisees, 
were unaffected by the caveat proceeding. 

I t  was further found as' a fact that Minerra I. Gotmalt, Erskine 
Ehringliaus, Sr., Erskine Ehringhaus, Jr., Camille Ehringhaus Foster, 
William Ehringhans, Shelby Ehringhaus Gill, Elizabeth Ehringhaus 
Johnson and J. B. Culpepper, '(legatees or beneficiaries" under the will, 
stood firmly by the wishes of the testator as therein expressed, and de- 
fended the distribution and disposal made therein by h ~ m  of his prop- 
erty. Upon this finding it v a s  adjudged that the part 0:- portion of the 
testator's estate set apart by him for the caveators should be divided 
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equally (per stirpes) among the legatees or beneficiaries who stood 
firmly by the testator's wishes. 

The parties to the present proceeding, therefore, are divided into 
three classes: (1) "Caveators," whose interests in the lands have been 

% ,  

forfeited, under the terms of the will, because of their effort to caveat 
same in the absence of probable cause for such proceeding; (2) "Neu- 
trals," who take their original interests under the will, unaffected by 
the caveat proceeding; and (3) "Propounders," who stood firmly by 
the will, and whose devises are increased by a n  equal division among 
them (per stirpes) of the forfeited interests of the caveators. 

The caveators and the neutrals appeal, contending (1) that the for- 
feiture is void; and (2)  that, if valid, the forfeited shares of the 
caveators do not go over to the propounders, but "revert" to the testa- 
tor's heirs generally. 

First, as to the validity of the forfeiture, it is the doctrine of the 
English courts that a condition subsequent, where the subject of dispo- 
sition is personal property, is to be regarded as in terrorem only, and 
that a legacy will not be forfeited by a contest of the will, instituted by 
the legatee, unless by the terms of the will the legacy be given over to 
another, or be specifically directed to fall into the residue, upon breach 
of the condition. But this doctrine has never been applied to devises of 
real estate. 2 Jarman on Wills, see. 682. The distinction seems to 
have crept into the English law from the fact that the ecclesiastical 
courts early adopted the rule of the civil law which, contrary to the 
common law, regarded such conditions as in terrorern only. Later, the 
courts of equity followed the ecclesiastical courts with respect to be- 
quests or 1igaEies of personal property, and the common law with 
respect to devises of land. Bradford v. Bradford, IS Ohio, 546; Estate 
of Hite, 155 Cal., 436, reported and annotated in  17 A. & E. Ann. Cas., 
993; Kitchen v. Ballard, 220 Pac. (Gal.), 301, 30 A. L. R., 1008. 

I t  is not material to determine in the present proceeding whether, in 
bequests of personal property, these artificial distinctions would be 
applied i n  North Carolina, for the devise in question is one of real 
estate, and by the clear weight of authority, both in England and in 
this country, a condition of forfeiture, if the devisee shall dispute the 
d l ,  is valid in law. Cooke v. Turner, 15 &I. & W. (Eng.), 735; 
Perry v. Rogers, 114 S .  W .  (Tex.), 897; Donegan v. Wade, 70  Ala., 
501; Hoi f  v. Hoit, 42 N.  J. Eq., 388; Thompson v. Gaut, 14 Lea 
(Tenn.), 314; 28 R. C. L., 315, and cases there cited. 

I t  is further held that where there exists probalis causa litigard, 
that is, a probable or plausible ground for the litigation, a condition in 
a will that a legatee shall forfeit his legacy by contesting the will, is not 
binding, and under such circumstances a contest does not work a for- 
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feiture. Norris v. Burroughs, 1 Atk. (Eng.), 399; Powell v. Morgan, 
2 Vern. (Eng.), 90; I n  re Friend, 209 Pa.  St., 442; Smithsonian Inst. 
v. Meech. 169 U.  S.. 398. But here i t  is found as a fact that no probable 
cause existed for the filing of the caveat. 

I t  is the duty of the courts to effectuate the intention of the testator, 
and this is the cardinal principle in the interpretation of wills to which 
all other rules must bend, unjess that intention be contrary to public 
policy or the settled rules of law. JVitty 21. Witty, 184 N .  C., p. 381. 
No considerations of public policy have been called t13 our attention, 
which would seem to require that an heir should contest even the doubt- 
ful questions of law or of fact upon which the validity of a devise or 
a bequest may depend. This is a matter ordinarily afrecting only the 
interests of the immediate parties. Speaking to the question in  Cooke v. 
Turner, supra, i t  was said: "There is no duty on the :part of an heir, 
whether of perfect or imperfect obligation, to contest his ancestor's 
sanity. I t  matters not to the State whether the land be enjoyed by the 
heir or devisee." 

There seems to be no precedent in  North Carolina bearing directly 
on the question, but we see no reason to doubt the soundness of the 
position assumed by Judge Redfield in his work on the Law of Wills 
(p. 679) : "The rule of the English law, as to conditions against dis- 
puting the will, annexed to some bequests, seems to be in a most absurd 
state of confusion. I t  is held, such a condition is void :IS to personalty, 
unless the legacy be given over, in  the event of failure to perform the 
conditions; but that such a condition is entirely valid as to real estate, 
whether there be any gift over or not. And it is agre2d that there is 
no substantial ground for any distinction in this respect between real 
and personal estate. Hence, we assume that in this country, any such 
condition, which is reasonable, as one against disputing one's will surely 
is, as nothing can be more in conformity to good policy than to pre- 
vent litigation, will be held binding and valid." 

We perceive no error in the judgment of the Super io~  Court, holding 
the condition in question to be valid, and that upon its breach, the part 
or portion intended for the caveators passed to the propounders, or 
those who stood firmly by the will. The decisions in Miller's case, 159 
N.  C., 123, and Yorkley v. Stinson, 97 N .  C., 236, are not at variance 
with this position, but in support of it. 

Nor do we perceive any error in the holding that the "neutrals" 
should take no part of the forfeited estates originally intended for the 
caveators. The finding of the court fixes them with an attitude of 
neutrality when the will was being assailed. The testator provided that 
those who sought to defeat, nullify or contest his will should not be 
entitled to the part he had intended for them, but that such part or 
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port ion should "revert," go  over, o r  be l imited to  those who should 
s tand firmly by  h i s  wishes. T o  hold t h a t  t h e  word "revert" means a 
technical reversion mould be, not only t o  disregard t h e  context, but  also 
t o  defeat t h e  ent i re  l imitat ion over t o  t h e  propounders. T h i s  would be 
a s t rained construction a n d  clearly con t ra ry  t o  t h e  intent ion of t h e  
testator.  

A careful  a n d  painstaking perusal  of t h e  whole record leaves us  with 
t h e  impression t h a t  t h e  case h a s  been disposed of according t o  law. 

Affirmed. 

NORFOLK SOUTHERN RAILROAD COMPANY v. THE ARMFIELD 
COMPANY. 

(Mled 29 April, 1926.) 

1. Carriers-Commerce-Order Notify Shipment-Delivery Without  Re- 
quiring Bill of La-Waive-Title. 

The ruling of the Interstate Commerce Commission that  the carrier 
must demand the surrender or possession of the bill of lading of an order 
notify interstate shipment in accordance with i ts  express terms, before 
delivering the shipment to the person therein designated, must be 
observed, and where the delivery is made contrary to this requirement, 
the consignee acquires no title thereto, and the custom of the dealings 
between the parties cannot waive this requirement. 

!A Sam4-Actions-Contrac+Trover and Conversion. 
Where the terminal carrier's delivering agent on an interstate carload 

shipment has delivered the shipment to the person to be notified without 
requiring the surrender of the order notify bill of lading, and the carrier 
has paid the shipper for the goods thus delivered, whether in an action 
upon the contract assigned to it, or in wrongful conversion, the carrier 
may maintain its action against the consignee of the shipment, though 
the latter may have bought through a third person whom he has paid R-ith 
knowledge that the shipment was upon an order notify bill of lading sub- 
ject to the ruling of the Interstate Commerce commission in the respect 
stated. 

CIVIL AcTrom tried by Culvert, J., a n d  a j u r y  a t  t h e  October Term,  
1924, of CUMBERLAND. 

H i s  H o n o r  instructed the  j u r y  upon  t h e  evidence to  answer the  issues 
as  they appear  of record:  

1. W a s  t h e  shipment  of oats  described i n  t h e  complaint  t ransported 
f r o m  Nashville,  Tennessee, t o  Fayetteville,  N o r t h  Carolina, on  a n  order  
not i fy bill of l ad ing?  Answer:  Yes. 

2. W a s  t h e  shipment  of oats  described i n  t h e  bill  of lading delivered 
by the  agent  of t h e  Norfolk Southern  Rai l road  Company ( the  ul t imate 
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carrier to destination) to the defendant Armfield Company at Fayette- 
ville, North Carolina, without requiring the surrender of the bill of 
lading? Answer : Yes. 

3. I s  the defendant Armfield Company indebted to pl:tintiff as alleged 
in the complaint, and if so, in  what sum? Answer: Nothing. 

The plaintiff appealed from a judgment in  favor of the defendant. 

W .  B. R o d m a n  and Robinson  & Robinson  for plaintif f .  
Cook cP. Cook and  hTirnocks & N i m o c k s  for defendant .  

,~DAJIS, J. This action was brought to recover the value of a carload 
of oats shipped from West Nashville, Tennessee, t a  Fayetteville, North 
Carolina, and delivered by the plaintiff to the defendant, the Armfield 
Company, without requiring the productiori of the bill of lading. The 
defendant gave its order to D. H. Dixon, a wholesale distributor in  
Goldsboro. Thereafter, on 2 February, 1923, presumakly upon Dixon's 
order, the Tennessee-Oklahoma Grain Company put 300 sacks of oats 
in a car at West Nashville and received from the Nashville, Chatta- 
nooga & St. Louis Railway Company a bill of lading which provided, 
"The surrender of this original order bill of lading pi.operly endorsed 
shall be required before the delivery of the property." On the same 
day (2 February) the Grain Company drew a sight draft on D. H. 
Dixon in the sum of $1,000.65 (the purchase price of the oats) in 
favor of the Wayne National Bank of Goldsboro, and attaching the 
endorsed bill of lading for delivery upon payment of the draft, mailcd 
the papers to the bank. The bank received the papers on 5 February, 
held them until 12 April, and then returned them to the shipper. The 
draft was never paid. On 26 January, 1923, D. H. Dixon deposited in  
the Wayne National Bank his draft on the Armfield Company for 
$1,091.10, for which the bank gave him credit. The draft was for- 
warded to the Cumberland Savings and Trust Company, of Fayette- 
ville, and was paid by remittance to the sending bank on 27 February. 
About two weeks theretofore, on 13 February, 1923, the plaintiff's 
agent upon the order of Dixon, without dc3manding the bill of lading, 
delivered the oats to the Armfield Company, who knew that the ship- 
ment had been made on a uniform order bill of lading. Record, p. 63. 

The suit was instituted 28 July, 1923. The plaintiff on 14 Febru- 
ary, 1924, paid the grain company the amount of its original draft on 
Dixon and took an assignment of the bill of lading, and at the Narch 
Term, 1924, amended its complaint for the purpose of setting up the 
title thus acquired. 

The question is whether the judge erred in directing a verdict upon 
the evidence. Of course the shipment from West Nashville, Tennessee, 
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to Fayetteville, Xor th  Carolina, constituted interstate commerce. Ad- 
d?yston Co. 21. U .  S., 175 U. s., 210, 241, 44 Law Ed., 136, 147;  Rosen- 
berger T .  I'ac. Ex. Co., 241 U. S., 48, 60 Law Ed., 880; Gaddy I-. R. R., 
173 S. C., 51.5; Soufhu~~ll  I > .  R. R., arlfe,  117. The  defendant had 
been dealing with Dison for about two years, and had receired similar 
shipments from the plaintiff v-itliout producing the order bill of lading. 
I n  June,  1922, the Interstate Corn~nerce Commission notified the plain- 
tiff and other carriers that the clause requiring the surrender of the 
original order bill of lading must be complied with, and tha t  the prac- 
tice of delivering shipments without calling for such bills must cease. 

There is eritlence tending to show that the plaintiff's agents mere 
instructed as to this notice, and that  the agent a t  Fayetteville delivered 
the shipment in  question in breach of the plaintiff's instructions. I n  
addition, the schedule of the plaintiff's tariffs, certified by the Inter-  
state Commerce Commission, provides that  unless lost or delayed tho 
carrier's original order bill of lading properly endorsed must be sur- 
rendered before the property is  delivered; and where the title is retained 
in this way tlle carrirr  as a gcneral rule cannot rightfully deliver the 
goods until the bill of lading is produced. Sloan v. R. R., 126 N .  C., 
487; B a n k  I ) .  R. R., 153 K. C., 346; Xillingslcorfh v. R. R., 171 N .  C., 
47;  Richarcl.son v. TVoochf, 178 PI'. C., 46; Penniman T .  Winder, 180 
K. C'., 73;  1T7affsv. R. R., 183 I N .  C., 12 ;  ('oZlinsv. R. R., 187 N.  C., 
141; Early 1 % .  Flour ,llills, zbid., 344; Dacis v. Gulley, 188 K. C., 80;  
R. R. v. R a n k ,  207 U.  S., 270, 52 Law Ed., 201. 

T h e  defendant contends that  it bought the oats from Dixon and had 
no dealing with the Tennessee-Oklahoma Grain Company; but the ship- 
ment nevertheless was made upon a bill of lading by which the title 
was retained for the benefit of the grain company, the  shipper, and its 
assigns. The  drfendant knew this. D. M. Armfield, testifying on i ts  
behalf to this effect, said that  the bill of lading was not surrendered to 
the plaintiff when the oats mere delivered; i n  fact the defendant never 
had the bill of lading, and never tried to get it.  

I f  the jury should find from the evidence that  the shipment was made 
upon an order bill prescribed by the Interstate Commerce Commission, 
I l a~ i l lg  upon its fare  a requirement that  the bill of lading properly 
endorsed should be produced when the property was delivered, and the  
plaintiff's agent delirered tlle oats to the defendant without denlanding 
the bill of lading, they should thcn find that  no title to the oats passed 
to the defendant. Under these circumstances what were the  plaintiff's 
legal rights as against the defendant? There is authority for the posi- 
tion that  the plaintiff, after taking the transfer of the bill of lading 
from the shipper. had a cause of action in contract against the defend- 
ant, and without the bill of lading under the given circumstances had 
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a cause of action for conversion. The subject is discussed in R. R. v. 
Freedman, 133 N .  E.  (Mass.), 101. There it appeared, as in  the case 
before us, that the goods had been shipped under a uniform order bill 
of lading and wrongfully delivered. The carrier brought suit for the 
conversion of the goods, and after taking an assignment of the bill of 
lading brought a second suit in contract. The actions were tried 
together and resulted in each case in a verdict for the plaintiff. Only 
one recovery was allowed, but the Supreme Judicial Court of Massachu- 
setts held that the alleged conversion was based on the wrongful inter- 
ference with the plaintiff's possessory right, while the claim in contract 
was up'on an agreement between the defendant and the plaintiff's 
assignor. 

I n  other jurisdictions also it has been held under analogous circum- 
stances that without regard to the assignment of the bill of lading the 
carrier as bailee has a cause of action in trover against the person to 
whom the goods are delivered, where with knowledge of the conditions 
such person receives them without presenting the order bill of lading. 
Chamberlain. v. Torgorm, 48 Fed., 584; I'edford Co. v. R. R., 172 S. W. 
(Ark.), 1006; R. R. v. McDougald, 199 N .  TT. (Wis.), 68; Xosher 
Co. v. R. R., 259 S. W. (Tex.), 253; In  re Bunch Co., 180 Fed., 519, 
531; Johnson, etc., Co. t7.  R. I Z . ,  34 So. (Xiss.), 357;  R. R. v. N c K a y ,  
182 S .  W .  (Tenn.), 585. 

I t  is contended that a long course of dealing between the parties 
established a custom and well known usage by which lhe plaintiff had 
repeatedly delivered goods shipped on an "order notify" without re- 
quiring the production of the bill of lading. Moreovw, it is insisted, 
the plaintiff mas not only negligent in  permitting such a custom, but is 
bound by the usage, by the misfeasance of its agent, and by its own 
conduct, and is therefore estopped to maintain the present action. 

I n  our opinion the principles relied on by the defendant are not 
applicable here. This was an interstate shipment. I r e  must consider 
not only the bill of lading as evidence of the contract; we must con- 
sider the plaintiff's tariffs and the orders of the Interstate Commerce 
~ommiss i& regulating both the rates for transportation and the terms 
of delivery. These include requirements which the plaintiff must 
observe and may not waive. I n  R. R. v. Leatherwood, 250 U. S., 479, 
63 Law Ed., 1096, i t  is said: "The bill of lading given by the initial 
carrier embodies the contract for transportation from point of origin 
to destination; and its terms in respect to conditions of liability are 
binding upon the shipper and upon all connecting carriers, just as a 
rate properly filed by the initial carrier is binding upon them. Each 
has in  effect the force of a statute, of which all afl'ected must take 
notice. That a carrier cannot be prevented by estoppel or otherwise 
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from taking adrantage of the lawful rate properly filed under the 
Interstate Commerce Act is well settled. A carrier has, for instance, 
been permitted to collect the legal rate, although it had quoted a lower 
ratc, and the shipper r a s  ignorant of the fact that it was not the legal 
ratc. Texas $ P. I1. Co. 2). M u g g ,  202 U. S., 242, 50 L. Ed., 1011, 
26 Sup. Ct. Rep., 628;  I l l i n o i s  C. R. Co. v .  Henderson Elevator Co., 
226 U.  S., 441, 57 L. Ed., 29, 33 Sup. Ct. Rep., 176; Louisville d? Y a s h -  
ville R. Go. v .  ,lIaxwell, 237 U. S., 94, 59 L. Ed., 853, 1;. R. A, 1915E, 
665, P. U. R., 1'91BC) 300, 35  Sup. Ct. Rep., 494; Missouri, K. & T .  
R. Co. v .  X c h n o u t z ,  245 IT. S., 641, 62 L. Ed., 527, 38 Sup. Ct. Rep., 
221 (per curiam)." 

I f  the plaintiff had accepted in payment of freight a rate lower than 
thc published tariffs ;equired it could none the less have collected the 
legal rate, because the duty of collecting the legal rate is imposed by 
lam. Likewise, if in the instant case the plaintiff's agent released the 
shipment in question (especially in breach of his instructions), without 
demanding the bill of lading, whereby neither the title nor the right of 
possession ~ e s t e d  in the defendant, the unlawful delivery of the goods, 
according to the cited authorities, did not work an estoppel against the 
plaintiff, whether asserting its possessory right as bailee (the title 
remaining in the consignor) or asserting its title to the property under 
an assignment of the bill of lading. 

The amendment of the complaint seems to have been made without 
objection, and to have been treated as if incorporated as an original 
cause of action; at any rate there was no exception to the amendment 
or to the presentation in this action of the contentions which it raised. 

W c  think his Honor inadvertentIy instructed the jury to answer the 
third issue in favor of the defendant if they found the facts as shown 
by the testimony, and for this reason the plaintiff is entit,led to a 

New trial. 

D. RIFF v. TADKIN RAILROAD COMPANY. 

(Filed 29 April, 1925.) 

1 .  Evidence-Depositim-Signature of Witnes-Statutes. 
The certificate of the proper commissioner or notary public before whom 

a deposition has been taken, is sufficient for the deposition to be received in 
evidence upon the trial, without requiring the signature of the deponent, 
though such is the better practice for the purpose of identification, C .  S., 
1809. 
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2. Carriers of Goods-Evidence-Bills of Lading-(=ormectin Lines- 
Damages-C.ammerc+Federai Statutes. 

A bill of lading for the transportation of goods over several lines of 
common carriers for delivery a t  destination, is evidenre of a joint con- 
tract of carriage including a liability on the delivering carrier, and this 
position is not affected by the Carmack Amendment app ying to interstate 
commerce. 

3. Same--Lost Contents-Evidence-Burden of Proof. 
Where the bill of lading and receipt issued by a railroad company calls 

for two boxes or packages "in apparent good condition, contents and 
condition of contents unknown." and an action has bee? brought against 
the terminal carrier to recover a part of the contentlg alleged to have 
b ~ e n  taken therefrom while in the carrier's possession, the proof of the 
receipt and bill of lading is only prima facie evidence of the receipt 
of the packages as therein stated, with the further burden of proof on 
the plaintiff of showing his loss, which he may do by sh3wing the missing 
articles had been packed in the cases before delivery to the carrier and 
were missing when received by the consignee, with further evidence tend- 
ing to show that the contents of the package had been tampered with 
while in the carrier's possession. 

APPEAL by defendant from Lane, J., at October Term, 1924, of 
STANLP. 

On 31 July,  1920, the Pennsylvania Railroad Company issued a 
uniform straight bill of lading by which i t  acknowle~lged the  receipt 
by i t  a t  New York from Yale Knitt ing Mills of "two cases knit goods 
in apparent good condition, contents and condition of contents of pack- 
ages unknown," to be transported by said railroad company and con- 
necting carriers to D. Riff, a t  Albemarle, N. C. On 16 August, 1920, 
these two cases of knit goods were delivered to D. Riff, plaintiff, at  
Albemarle, K. C., by Yadkin Railroad Company, defendant. This 
action was begun on 12 January ,  1921, by plaintifi', to recover of 
defendant the value of twenty-eight sweaters alleged to have been 
included in  the contents of one of said cases when same was received 
by the Pennsylvania Railroad Company at New York, and to have 
been missing when the said case was delivered to plaintiff a t  Albemarle, 
h'. C., by defendant. Defendant denied that  any of the contents of 
the said case were removed therefrom after the same was received by 
thc Pennsylvania Railroad Company at  Kew York or that any of said 
contents were missing when the case was delirered to plaintiff at  
Albemarle, N. C. 

The issue submitted to the jury with the answer thereto, was as 
folloms : 
'(Is the defendant indebted to plaintiff, and if so, i n  what amount? 

Answer: $210.00." 
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From judgment in accordance with this verdict defendant appealed 
to the Supreme Court, assigning errors based on exceptions duly noted. 

W .  L. M a n n  for plaint i f f .  
R. L. Smith Le. Sons for de fendan t .  

CONNOR, J. Defendant's first assignment of error is based upon its 
exception to the overruling by the court of its motion, made before the 
trial began, to quash the deposition of Gabriel Engel taken before a 
notary public in New York. This deposition was'duly taken in behalf 
of plaintiff on 18 September, 1923. Both parties were represented at 
said time and place. By consent, further proceedings were continued 
until Monday, 21 October, 1923. The deposition was signed by Gabriel 
Engel before the notary public on 1 October, 1923, neither party being 
present nor represented on said date. I t  does not appear that either 
party attended before the notary public on Nonday, 21 October, 1923, 
or gave notice to the notary public or to the other party of any purpose 
or desire to proceed further in the matter of the deposition. The attor- 
ney for defendant stated upon the argument on appeal that defendant 
had no desire or purpose to cross-examine the witness further on 21 
October, 1923, and had not intended to be present on said date. The 
deposition containing both the examination and cross-examination of 
Gabriel Engel was offered as evidence at the trial by the plaintiff and 
Jvas read to the jury. 

There is no requirement in our statute that a deposition shall be 
signed by the witness. C. S., 1809. This Court has held that a deposi- 
tion not signed by a witness mag be read in evidence. Boggs v. Xining 
Co., 162 S. C., 393. I t  is good practice to hare the deposition signed 
by the nitncss, for the purpose of identification, but the certificate of 
the commissioner or notary public is sufficient. The exception is not 
well taken and this assignment of error is not sustained. 

At the close of plaintiff's evidence the defendant moved for judgment 
of nonsuit. Upon denial of this motion defendant excepted. Defendant 
offered no euidence, and requested the court to instruct the jury that 
there was no eridencc that the goods alleged to hare been lost vere erer 
delirered to the railroad company, and that the jury should ansxer the 
issue "Nothi~ig." The court declined to give this instruction, and de- 
fendant excepted. The third and fourth awignments of error are based 
upon these exceptions. 

I n  their brief, filed in this Court, attorneys for defcnrlant sav that 
plaintiff relies upon the bill of lading as prinza facie cuidence of the 
receipt of the goods alleged to hare been missing, by the Pennsylral~ia 
Railroad Company. This company in the bill of lading ackno~r.ledged 
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receipt by it, for transportation tq plaintiff, of two cases of knit goods, 
"contents and condition of contents of packages unknown." The bill 
of lading mas not prima facie evidence of the quantity of the goods in 
the cases, but it was such evidence of the delivery to it by the Yale 
Knitting Mills of the articles described therein, to ~v t, two cases of 
knit goods. A bill of lading is evidence of the facts recited therein, as 
against both the initial and the terminal carrier. 10 C.  J., 371. This 
was a through bill of lading for the transportation of the goods from 
Kew York to Albemarle, N. C. The liability of the terminal, or deliv- 
ering carrier, is not affected by the Carmack Amendment, C. S. Comp. 
Stat., 8604A; Paper Box Co. 11. R. R., 177 N. C., 351; Oeorgia F. & A. 
R. Co. r.. Blish Milling Co., 241 U. S., 190, 60 L. Ed., 949. Defendant, 
as a common carrier, was liable to plaintiff for the actual contents of 
the two cases. Plaintiff assumed the burden of proving, by evidence, 
that the twenty-eight sweaters alleged to have been lcst, were in the 
case when same was delivered to the initial carrier, and were missing 
when the case was delivered to plaintiff by the defendant. The testi- 
mony of the shipping clerk of Yale Knitting Nills, and of witnesses 
offered by plaintiff as to the condition of the straps on the case, from 
which it was alleged that the sweaters had been taken, and of the 
cartons therein when the same was opened by plaintiff at his store in 
Albemarle, N. C., was competent as evidence, and was properly sub- 
mitted to the jury. There was competent evidence both as to the num- 
ber of sweaters missing and as to their value. "The through bill of 
lading and the receipt for the through freight by defendant are evidence 
of the joint contract. Nills v. R. R., 119 N. C., 693." Paper Box Co. v. 
R. R., supra. 

"Where the question is one merely of shortage in  the number of 
packages in an admitted shipment, the representation of a bill of lading, 
without any qualifications, is conclusive on the carrier as between the 
carrier and a consignee or transferee of a bill of lading who has 
incurred loss or liability in reliance on the correctness of the representa- 
tion." 4 R. C. L., 27. But see TYilliam v. R. R., 93 3.. C., 42, where 
it is held that the carrier is not bound unless the goods are actually 
received for shipment, and that the carrier is not estopped from show- 
ing by par01 that no goods were in fact received. Bank v. R. R., 175 
Y. C., 415. 

Where there is a general description of packages receired for ship- 
ment, qualified by the statement in the bill of lading that the contents 
of the packages are unknown, and the contents are not subject to ordi- 
nary inspection, and there is an allegation of shortage in the number 
of articles in the packages at  delivery, the bill of lading, by reason of 
the qualification is not sufficient alone as evjdence to sustain the allega- 
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t ion  of shortage;  it is, however, competent a s  evidence. The carr ier  is  
liable f o r  t h e  actual  contents of t h e  package, a n d  th i s  liability is not 
affected by  t h e  statement i n  t h e  bill  of lading t h a t  such contents a r e  
unknown. 

We have examined t h e  other  assignments of error. T h e y  a r e  based 
upon  exceptions t o  evidence and  t o  instructions of t h e  court to  t h e  

jury. T h e y  a r e  not sustained a n d  t h e  judgment i s  affirmed. W e  find 
N o  error .  

R. J. I),LVIS ET AL., S U I S G  O S  BEHALF O F  TIIEMSEL\ES, A S D  ALL OTlIEK P.\KTIES 

OWNIXG LOTS IS PIEDMOST PAKK, IN THE CITY OF CHARLOTTE, W H O  MAT 

C O M E  I X  A S D  BE MADE PARTIES PLAIZITIFF, V. FRAKIi E. ROBINSOT\T ET AL. 

(Filed 6 May, 1928.) 

1. Deeds a n d  Conveyances-Restrictions-Development Companies--Eri- 
dence. 

Conveyances of land by an improve~nent company from a plat of the 
original purchase in large acreage, divided into lots shoning reserved 
streets with certain parks laid off, with restrictions in the deeds given 
for a large number of the lots sold as  to the erection of residences only 
of a certain class or a t  a certain price in the printed and written con- 
vepnce ,  and without these restrictions by like conveyances as to other 
lots scattered through the development, is  not suficient to evidence a 
mutual mistake of the parties in failing to incorporate the restrictions 
in all of the deeds, enforceable in a court of equity. 

Held,  under the facts of this case, that a mesne purchaser of a lot of 
land convexed by a deed restricting the use of lots to residential pur- 
poses cannot maintain his suit in equity for injunctive relief against the 
erection of a business building, a filling station for automobiles, against 
a purchaser under a deed containing no restrictions as  to the use of the 
lot he has purchased. 

3. Same-Easements-Statute of Frauds-Subsequent Purchaser-Regis- 
tration. 

Where the ovner of certain lots in a land development has acquired 
title by deed with others restricted a s  to the erection of dwellings, and 
clairus this right againit other purchasers whew deeds do not contain 
this provision, the right so claimed is that  of a negative easement, 
required by the Statute of Frauds to be in writing (C. S., QSS), and as  
against subsequent purchasers for value, their prior registration is  
required to establish the right. C. S., 3309. The acquisition and inci- 
dents of easements discussed by VARSER, J. 

APPEAL by plaintiff f r o m  Shaw, J., of ~ ~ E C K L E N B U R G .  

Action b y  R. J. Davis  a n d  others, on behalf of themselves, and  al l  
other part ies  owning lots i n  Piedmont  P a r k ,  i n  t h e  C i t y  of Charlotte, 
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who may come in and be made parties plaintiff, against Frank E. 
Robinson and others, including J. M. Haralson and Keely A. Grice, 
partners, as "D. H. & G. Service Stations." Judgment for defendants, 
and plaintiffs appealed. Affirmed. 

The plaintiffs alleged that they owned certain parcds of land in  a 
development known as "Piedmont Park," now in the city of Charlotte; 
that they purchased these parcels under deeds contailling restrictions 
"against the erection of any structure except houses to be used for 
residential purposes only, costing certain amounts therein mentioned, 
and necessary outhouses." 

Piedmont Park was originally an eighty-six-acre tract of land, pur- 
chased by F. C. Abbott in 1900. A corporation, Piedmont .Realty 
Company, was formed, and this land conveyed to it and then developed 
into lots, streets and avenues; and a map showing lots, blocks, streets, 
arenues and alleys was made and spread upon the records in the office 
of the Register of Deeds for Mecklenburg County. 

-1ftcr conreying to purchasers 129% lots (121% with and 8 without 
restrictions), tlie Piedmont Realty Company conveyed .;o F. C. Abbott, 
without restrictions, 136% lots. Another corporation, Suburban Realty 
Company, was then organized, and i t  took the title to the 136% lots 
without any restrictions in its titles. The first conveyance of lots by 
the Piedmont Realty Company mas in October, 1900, and its last in 
,Ipril, 1909, when it conveyed to Gustav Oelkers the locus in quo, 
without restrictions, and a residence had been erected thereon by the 
Piedmont Realty Company. 

At the time of the aforesaid conveyance to F. C. Abbott by the 
Piedmont Realty Company, 11'7% lots had been conveyed to sundry 
purchasers by the Piedmont Realty Company with restrictions, and 6 
lots had been so conreyed without restrictions. 

The Suburban Realty Company made maps of its said purchase and 
other added blocks, and spread same on record in tlie office of the 
Rcgister of Deeds of Mecklenburg County. The Suburban Realty 
Company conreyed all the F. C. Abbott 136% lots arid 40 other lots 
added by it thereto from other contiguous lands, referring to its map 
and subject to restrictions, practically the same as thclse contained in 
the Piedmont Realty Company deeds. 

Before Piedmont Realty Company conveyed the Zwus in quo t o  
Gustav Oelkers, both of said realty companies had con~eyed to sundry 
purchasers 164y2 lots by deeds with restrictions and 142% lots by 
deeds without any restrictions whatever. 

Certain deeds called secondary conveyances by the parties, because 
they were quit-claims, corrective deeds, releases and reconveyances, were 
executed, some x i th  and some without restrictions. 
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These restrictions, in so f a r  as they are material, provided : Tha t  no 
owner of said real estate shall, a t  any time hereafter, erect upon said 
rpal estatc ally structure except a dwelling-house which shall cost not 
lrss than  a specific amount, and no owner shall permit any building 
erected thereon to be used for other purposes than dwelling and neces- 
sary outhouses. 

"The party of the first par t  reserves to itself all parks, streets and 
avenues, laid out on the map aforesaid, with the right to dispose of 
same as it may see fit, provided, however, that  no alley or street over 
~vliich the riglit of way is expressly granted herein shall be closed or 
nlatcrially altered; and the party of the first par t  reserves to itself all 

~nou-n as of the rights and easements appurtenant to the said property 1- 
Piednlont P a r k  which are  not herein expressly granted." 

Some of the plaintiffs hold by mesne conveyances under the Piedmont 
Realty Company and the others by mesne conveyances under the 
Suburban Realty Company. 

The defendant, F. E. Robinson, holds the locus in quo  by mesne 
conveyances under the Piednlont Realty Company through Gustav 
Oelkers, and in  his  chain of title no restrictions appear. And defend- 
antq, I Iara lso~l  and Gricc, hold by lease under defendant Robinson. 
The defendants, Haralson and Grice, leased a par t  of the locus in  quo 
for use as a "filling station." They desired to sell gasoline and other 
merchandise used in operating automobiles. T h e  plaintiffs instituted 
this action for injunctive relief against this business enterprise and to 
have declared effective against the locus in quo  the restrictive negative 
easemerits, or covenants applying to their lots, as set out in their deeds. 
They alleged that  the restrictive provisions were omitted from these 
deeds by inadvertence, or the mutual  mistake of the parties to the first 
conveyance from the Piedmont Realty Company, and that  each subse- 
quent grantee took with notice and full knowledge of this omission. 

Tlicy further alleged that  the n-hole development of Piedmont P a r k  
was the result of a "general scheme or plan" to preserve arid maintain 
"Piedmont Park"  as a strictly residential community or neighborhood. 
The  defenclants denied these allegations and pleaded the express provi- 
sions of plaintiffs' deeds and their ou-n deeds, and that  they were 
purchasers for value, v i thout  notice or knowledge of any such rights 
of the plaintiffs as against theni. They further alleged that  the regis- 
tered conveyances themselves negatived any general purpose to restrict 
the lots in Piedmont Park ,  for that  many were sold without restric- 
tions, and that  the unrestricted lots were so scattered as to evince a 
lack of any general plan to restrict all the lots i n  their use. 
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The  plaintiffs offered the testimony of F. C. dbbo t t :  That  he is a 
real estate dealer in Charlotte of some 27 years experience, and that  
he, n-ith others, bought the property now called Piedmont P a r k  for  the  
purpose of development-then organized the Piedmont Realty Com- 
pany, a corporation, and conveyed this land to i t ;  that  he had a scheme 
or plan for its development as a residential section, except that  they 
Rere supposed to have a community store on lot S o .  1, in block 20, 
and all the remainder mas to be residential. Tha t  the Piedmont Realty 
Company had a deed printed to carry out this plan containing these 
restrictions; that  he was connected with the Piedmont Realty Company 
until tho latter part  of 1903. Abbott and Stephens were selling agents 
for this property. Whenever this  question was raised with purchasers 
that  he told them that  it was limited to residential uses, except the 
store corner lot-the restriction is  a raluable property r ight ;  that  h e  
repurchased all the unsold lots of the Piedmont Realty Company, 
29 January,  1906. The deed from Piedmont Realty Company to F. C. 
Abbott conveyed 136% lots i n  Piedmont Park ,  and was not made on 
the printed forms, and contained no restrictions or reservations; that, 
for the purpose of turning these orer to a new company to proceed with 
the same development, he  organized the Suburban Realty Company 
and deeded the entire property to them a few days after his deed from 
the Piedmont Realty Company, which deed contained no restrictions or 
reservations. H e  said i t  was his purpose to convey this property to 
the SuLurban Realty Company arid continue to develop or sell the 
lands according to the original plan he had first adopted by the sale of 
lots for the Piedmont Realty Company. A new deed was printed for 
the Suburban Realty Company, containing practically the same restric- 
tions as i n  the printed form of deed used by the Piedmont Realty 
Cornpany. Tha t  lots Xos. 1 a i d  2, in block 8, purchased by G u s t a ~  
Oelkers, constituted a most inlportant approach to this entire property, 
and that  the Piedmoilt Realty Company built on this property, i n  1903 
or 1904, under his supervision, a good residence, and had the yard 
graded, shrubbery set out according to a landscape architect, and had 
a hedge around the property; this  hedge surrounded both lots. Pied- 
mont Realty Company sold its last lot in Piedmont P a r k  some time in 
1924. "As f a r  as I knew, I gare  to Dr .  Austin the same facts I did to 
other buyers." The  Austin deed from Piedmont Realty Company con- 
tains this restriction: "It  is understood and agreed also that  the first 
building to be erected on lot KO. 1 shall be a dwelling-house, costing 
not less than  $1,500.00." T h e  deed from Piedmont Realty Company 
to  F. C. Abbott, October, 1900, not on printed form, but contains the 
following restrictions: " I t  is to be further understood and agreed that  
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the lots fronting on Central Avenue and Seventh Street are to be used 
for residential purposes only." Witness built his residence on one of 
these lots. 

Another deed was executed to the Louise Mills, with no restrictions 
in it. 

D. L. Probert, for plaintiffs, testified that it was represented to him 
that, this was to be a residential district, with a store on one of the 
corners to supply the needs in that section; that such representation 
was an inducement to him to buy a lot and use it far a home. He 
further testified that ' the "filling station" is operated every day in the 
week and later than 10 o'clock at night, including Sunday, and to other 
objectionable phases as to the ('filling station." That the Piedmont 
Grocery Company is less than 300 feet from Sugar Creek and the 
building near the store is sometimes used as a meat market. 

C. I. Myers, for plaintiffs, testified that notice was given to defendant 
Robinson before anything was done toward putting a "filling station" 
on the lot in controversy, and that the coming and going of the cars 
and glare of the lights disturbed the community and affected the prop- 
erty. The Robinson house still is on the lorus in quo, but Robinson has 
moved. 

J. D. Biggers testified that he lived just across Sevcnth Street from 
the "filling station," and that he mas acquainted with the property in 
controversy before the "filling station" was constructed and the effect 
of the "filling station" on the use of the other property. 

J. T. Moore likewise testified that notice was given b2fore the "filling 
station" was begun that the property was for residential purposes. 

The testimony of the foregoing witnesses was offered subject to the 
Court's opinion as to its competency. At the close of the plaintiff's 
evidence, the trial court was of the opinion that the evidence of these 
witnesses tending to prove that Piedmont Park was established for 
the purpose of making it a residential section and that the purchasers 
of the property were notified of the purpose of the ov7ner and promo- 
tion; and that testimony tending to show conversation with the defend- 
ant Robinson after he purchased the property, in  which the defendant 
said he thought his property was restricted, was not competent, and 
the court allowed defendant's motion to strike it out. The trial court 
was further of the opinion that, notwithstanding any plan or purpose 
that may have been had or formed for the Piedmont ]Realty Company 
or the Suburban Realty Company in the development of Piedmont 
Park, that the plaintiffs' right to maintain this action is dependent 
upon the restrictions and reservations in the deed under which each 
of them claims, and that under the restrictions and conditions set out 
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in the deeds under which plaintiffs claim, the plaintiffs are not entitled 
to maintain this action. The motion to nonsuit was allowed. Plain- 
tiffs excepted to these rulings and appealed from the judgment of 
nonsuit. 

Cansler & Cansler, D. E. Henderson and John H.  Small, Jr., for 
plaintiffs. 

McNinch, Whitloclc & Doclcery and W .  S. Beam for defendants. 

VARSER, J. The plaintiffs seek injunctive, relief to prevent the use 
of the lands purchased by the defendant Robinson through mesne con- 
veyances from the Piedmont Realty Company for other than residential 
purposes. There are no restrictive covenants or stipulations in the 
defendants' chain of title from the common source, the Piedmont Realty 
Company. Plaintiffs' deeds contain such restrictive covenants. 

The plaintiffs first base their contention upon an alleged mutual 
mistake or inadvertence, whereby the restrictions appearing in their 
chain of title were omitted from the defendants' chain of title. The 
evidence offered by the plaintiffs is totally insufficient to establish an 
agreement between the Piedmont Realty Company and Gustav Oelkers 
to limit the use of the locus in quo to residential purppes only. I n  
fact, no evidence whatever is offered tending to show what transpired 
in that transaction. The Piedmont Realty Company sold a large 
number of lots with restrictions and a large number of lots to F. C. 
Abbott without restrictions, and Abbott conveyed these lots to the 
Suburban Realty Company without restrictions. The unrestricted lots 
are so scattered as to negative this contention. There could have been 
no inadvertence in omitting these restrictions from the defendants' chain 
of title, unless there was the intent on the part of both parties to the 
original purchase, as well as knowledge or a like intent on the part of 
the mesne grantees to insert these restrictive covenants in the convey- 
ances. The very essence of the doctrine allowing relief from inadver- 
tence, or mutual mistake, is the desire of the law to effectuate the 
original intent and agreement of the parties. Story's Equity Jurispru- 
dence (13 ed.), sec. 115; Bispham's Principles of Equity (6 ed.), 598, 
sec. 468. When this common intent is absent, the reason ceases. 
Reason is the soul of the law, and when the reason of any particular 
law ceases, so does the law itself. Broom's Legal Maxims (8  ed.), 159. 

The plaintiffs' next contention is that Piedmont Park is the result 
of a general plan or scheme of development of an exclusive residential 
community, and that such scheme was so well known and so basic in its 
relation to the development that all purchasers took their titles subject 
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thereto, and that it would now be unconscionable to allow some to use 
their lots unrestrictedly, while others were restricted to residential 
purposes. 

I t  appears from the record that a large number of lots mere con- 
veyed by the Piedmont Realty Company by primary conveyances with- 
out restrictions, and by deeds of trust without restrictions, and that 
these were registered prior to the sale of the locus in quo. Two lots 
had been released from the restrictions in order that r i  grocery store 
might be erected and maintained. X o  covenants appear in any deeds 
from the Piedmont Realty Company or the Suburban Realty Com- 
pany registered prior to the defendants' deeds that, like restrictive 
covenants, would be inserted in all other deeds made by either of these 
companies. The Piedmont Realty Company's deeds, which contained 
the residential restrictions, also contained a provision that "the party 
of the first part did reserve to itself all of the rights and easements 
appurtenant to the said property known as Piedmont Park 'which are 
not herein expressly granted.' " This provision is notice that all rights 
and easements not expressly granted in each particular deed was held 
by the Piedmont Realty Company and would not pass to other subse- 
quent purchasers by implication. The grantor reserved to itself the 
free and unrestricted use, and right, of alienation of its unsold property. 
I t  is significant in the instant case that there is no covenant in the 
plaintiffs' deeds that all other conveyances will contain similar restric- 
tive covenants. 

"A general building scheme for an entire tract is not shown, where, 
although the original proprietor makes conveyances of portions of such 
tracts subject to restrictions, he also conveys large por1,ions of it free 
from any restrictions whatever." 18 C. J., 395; Donahoe v. Turner, 
204 Mass., 274;  Saylor v. Podoliski, 82 N .  J .  Eq., 459. 

"Where the original proprietor of a tract of land made conveyances 
of portions of it subject to certain restrictions, but alsc conveyed por- 
tions of it free from any restrictions whatever, the facts do not warrant 
a finding that a general building scheme founded on such restrictions 
was adopted for the entire tract." Donahoe v. Turner, supra. 

I n  Xilliken v. Denny, 141 N. C., 224, the Court says: "If purchasers 
wish to acquire a right of way or other easement over other lands of 
their grantor, it is very easy to have it so declared in  t'le deed of con- 
veyance. I t  would be a dangerous invasion of rights of property, after 
many years and after the removal by death or otherwise of the original 
parties to the deed and conditions have changed, to impose by implica- 
tion, upon the slippery memory of witnesses, such burdcw on land." 

We find it against the weight of authority to construe the covenants 
in the instant case as plaintiffs contend. 
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I n  Shoonmaker v. Heckscher, 157 N .  Y .  Supp., page 77, the Court 
says : "An owner of real property has an unquestionable right to restrict 
its uses by covenant or agreement, and such restrictions mill be upheld 
by the courts, provided they are reasonable and not contrary to the 
public welfare, and effect will be given to the intention of the parties, 
as shown by the words used, considered in connection with the surround- 
ing circumstances. But if, when so considered, the language used is 
reasonably capable of two constructions, the one that limits, rather than 
the one that extends, the restrictions should be adopted, for the reason 
that the law will alxays favor the free and unrestricted use of property, 
and, therefore, all doubts and ambiguities must be resolved in favor of 
the natural right to the free use and enjoyment of property and against 
restrictions. Clark v. Life Ins. Co., 61  S. P., 33; Clark v. Jarnmes, 
33 K. Y .  Supp., 1020; Kitching v. Brown, 180 K. Y., 414; South 
Church v. Bldg. Co., 148 N .  Y .  Supp., 519; Hutchinson v. Ulrich, 
145 Ill., 336; L. R. A, 21, 391; Duyn v. Chase CE Co. (Iowa), 128 
N. W., 300; James v. Irvine, 141 Mich., 376; Walker v. Renncr, N. J .  
Eq., 493;  C'engor u. Railway, 120 N. Y., 29; Richter v. Distelhurst, 
101 S. Y .  Supp., 634; Stone v. Pillsbury, 45 N .  E., 768. I n  this latter 
case, the Court, speaking to prorisions in conveyances restricting the 
use of the property conveyed, says: "While a reasonable construction 
is to be given to them, doubts are to be resolved in favor of the grantee 
in the deed." 

I n  Underwood c. Herman ( N .  J . ) ,  89 Atl. Rep., 21, the Court says: 
"It is well settled that, in cases where the right of a complainant to 
relief by the enforcement of a restrictive corenant is doubtful, 'to doubt 
is to deny.' " . . . Courts of equity do not aid one man to restrict 
another in the uses to which he may put his land, unless the right to 
such aid is clear. JTewberry v. Barkalozu, '75 N.  J .  Eq., 128; Walker v.  
Renner, 60 S. J .  Eq., 493; I n  re Walsh (Mass.), 55 S. E., 1043; 
James c. Irvine (Mich.), 104 n'. W., 631; DeGray v. Xonmouth Beach 
Club House, 50 E. J .  Eq., 329; 7 R. C. L., 1115. 

Land is becoming more and more an object of daily commerce, and 
its uses are changing with the varying needs and wants of society. 
Inventions and new v7ants reflect themselx-es in the uses of land, and 
it is for the best interest of the public that the free and unrestricted 
use shall be enjoyed, unless such use is restricted in a reasonable manner 
consistent with the public welfare. The construction of deeds contairi- 
ing such restrictions or prohibitions as to the use of lands by the 
grantees, in the case of doubt, as a general rule, ought to be strict and 
in faror of a free use of such property and not to extend such restric- 
tions. This doctrine is clearly established in the foregoing authorities 
and forcibly expressed in Hutchinson v. Ulrich, supra. 
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Plaintiffs' prayer for injunctive relief presupposes a-n easement in 
favor of their lots and a servitude in the defendants' lots. 

An easement is an incorporeal hereditament, and is an interest in the 
servient estate. Mackey v. Harmon, 24 N.  W., 702; Clawson v. Wallace 
(Utah), 52 Pac., 9. 

Black's Law Dictionary, 408, says: "A right in the owner of one 
parcel of land, by reason of such ownership, to use the land of another 
for a special purpose not inconsistent with a general property in the 
owner," is an easement. Expressed conversely, the same author says: 
"It is a privilege which the owner of one adjacent tenement hath of 
another, existing in respect of their several tenements, by which that 
owner against whose tenement the privilege exists is obliged to suffer 
or not to do something on or in regard to his own land for the advan- 
tage of him in whose land the privilege exists. A private easement is a 
privilege, service, or convenience which one neighbor has of another. 
"Easements are classified as affirmative or negative. Yegative ease  
ments are those where the owner of a servient estate is p;ohibited from 
doing something otherwise lawful upon his estate, becaJse it will affect 
the dominant estate." Black's Law Dict.. 409 : 2 Washb. Real  pro^.. 
301; Tiffany on Real Property (2 ed.); 1199; Nash v. Shute, 182 
N. C., 528. 

Easements are, again, either appendant, appurtenanl; or in gross. 
"An appurtenant easement is one which is attached to and passes with 
the dominant tenement as an appurtenance thereof, while an easement 
in  gross is not appurtenant to any estate in land or not belonging to 
any person by virtue of his ownership of an estate in land, but a mere 
personal interest in, or right to use the land of another." Black's Law 
Dict., supra; Cadwalader v. Bailey, 17 R. I., 495; Pinkum v. Eau  
Claire, 81 Wis., 301; Stovall v. Coggins Granite Co., 116 Ga., 376; 
Mordecai's Law Lectures, Vol. I, 469. Easements appendant and 
appurtenant are always owned in connection with other real estate and 
as incidents to such ownership; while easements in  gross are purely 
personal and usually end with the death of the grantee. However, an 
easement in gross designated as a profit a p~endre,  by which the right 
to take something from the land does not end with the death of the 
grantee necessarily, but may pass to his heirs or assigns. Mordecai's 
Law Lectures, supra; Council v. Sanderlin, 183 IT. C., 253. The differ- 
ences between easements appendant and appurtenant are not material 
to the instant case. 

The nine mays in which easements may be created :we set out in 
Mordecai's Law Lectures, 464, as follows: "Grant, Estoppel, Way of 
Necessity, Implication, Dedication, Prescription, Ancient Window 
Doctrine, Reservation, and Condemnation." 
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As said by this learned author, and our Court in Lindley v. Bank, 
115 IT. C., 553, the easement of light and air, sometimes called the 
('Ancient Window Doctrine," does not apply in this State. 

The Statute of Frauds, as enacted in C. S., 988, requires "all con- 
tracts to sell or convey any lands, tenements or hereditaments, or any 
interest in or concerning them . . . to be put in writing and signed 
by the party to be charged therewith or by some other person by him 
thereto lawfully authorized." 

I n  the instant record there appears no writing evidencing the nega- 
tive appurtenant easement which the plaintiffs seek to establish and 
enforce against the defendants. Since the plaintiffs have not come 
within the equitable jurisdiction of the court to correct the conveyances 
so as to include such easements, there is admittedly no writing which 
can evidence any agreement or contract creating such an easement. An 
easement, being a hereditament, is expressly included within this 
statute. The easement sought, on account of its negative character, 
seeks to impose a servitude on the defendants' lot. This servitude is a 
species of incorporeal right derived from the civil law corresponding to 
the easement "of the common lam," except that servitude has relation 
to the burden on the estate burdened, while easement refers to the 
benefit or advantage of the estate to which it accrues. I f  we adopt the 
terminology of the civil law, this negative easement would be a nega- 
tive servitude which restrains the owner of the servient estate from 
making a certain use of his property which would impair the easement 
belonging to or enjoyed by the dominant tenement. Black's Law Dict. 
(2 ed.), 1077; Rowe v. Xally, 81 Md., 367; Los Angela Terminal Land 
Co. v. Ml-luir, 136 Cal., 36 ; Laumier v. Francis, 23 Mo., 184. While 
conreyances of real estate are within this statute, a conveyance of any 
interest in or concerning the same is, as well, included. Hall v. Misen- 
heimer, 137 C., 186; Drake v. Hozoell, 133 K. C., 165; Presnell v. 
Garrison., 121 N .  C., 366 ; Buckner v. Anderson, 111 N .  C., 577 ; and 
this language includes, necessarily, an easement both as a hereditament 
and as an interest in or concerning land or a hereditament. Hernclon v. 
R .  R., 161 K. C., 650; Kivett v. XcKi-eitkan, 90 IN. C., 106; XcCracken 
v. NcCraclcen, 88 N .  C., 272. Nilliken v. Demy, supra, says: "It is 
elementary learning laid down in all of the books and adjudged cases 
on the subject that an easement may be acquired either by grant or 
dedication or prescription." Prescription is based upon a presumption 
that a grant was once issued, and there is no claim of dedication to 
public use in the instant case. I n  Hammond v. Schiff, 100 N.  C., 161, 
Chief Justice Smith says: "While an easement is nnt transferred at  
law, for want of a seal to the instrument necessary for that purpose, 
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the contract, as executory, has, in equity, when acted oil, a force and 
efficacy little short, if any, of an easement or right of support to the 
wall for the security of the adjacent premises." 

At lam, it was necessary for an easement to be created by a writing 
under seal, a deed; but a writing now under seal would cineate the right 
which could be enforced in equity to compel either the performance or 
the conveyance of the easement contracted for. Hence, in this juris- 
diction, where law and equity are administered by the same court and 
in the same case, these distinctions are not material to the instant case. 
Cagle v. Parker, 97 N .  C., 273, 274, states: "An easement can be 
created by a conveyance under seal or by long user from which such a 
conveyance is presumed to have been made." Herndon v. R.  R.,  161 
N .  C., 650, 654. An estate in real property: Appeal of R. R. Co., 
32 Cal., 506; Atlantic R .  R .  Co. v. LeSneur (Ariz.), 19 Pac., 157. I n  
this latter case the Court says: "We have never seen the principle here 
stated doubted." "An easement always implies an intere,st in the land. 
I t  is real property and it is created by grant." Washhurn on E a s e  
ments, 5 ;  Long v. Xayberry (Tenn.), 36 S .  W., 1040. This case holds 
that a verbal contract for a right of easement is void under the Statute 
of Frauds. Il'unnelly v. Sou. Iron Co. (Tenn.), 29 S. W., 361, 368; 
Parker v. Xeredith (Tenn.), 59 S .  W., 167; Cadzcalader v. Bailey, 
supra; l 'm tee s  v. Lynch, 70 N.  Y., 440; 26 Am. Rep., 615, 619, holds 
a negative easement by which the owner of land is restrained in its 
use can only be created by covenants in favor of other lands not owned 
by the grantor or covenantor. Hills v. AIiller, 3 Paige, 254; Tise v. 
Whitaker-Harvey Co., 144 N. C., 508, holds that an unregistered paper- 
writing agreeing to gire the pririlege of using an alley or driveway is 
insufficient, both as a dedication to the public or as a grant of a private 
way, and that such an effect is shut off by the prior registration of 
defendants' deed. Kiveft  v. McKeithan, supra; Xorfleet v. Cromwell, 
64 Pi. C., 1. This latter case, together with Blount v. Harvey, 51 X. C., 
186, hold that an easement may be created by a covenant, although such 
covenant does not contain words of a grant, if the intention is clear, 
and that this may appear from the context. 

A further discussion of easements and the manner of their creation 
and their effect in "running with the land" appears in Parrott v. R.  R., 
165 N. C., 295, 300, and cases therein cited. 

An equitable interest in lands is within the Statu;e of Frauds. 
Holmes v. Holmes, 86 N .  C., p. 208; Maxwell v. Wallace, 45 N.  C., 251; 
Simms v. Killian, 34 N .  C., 252; Rice v. Carter, 33 N .  (3:) 298. 

Negative easements are within the Statute of Frauds and cannot be 
proved by parol. Ham v. JIassasoit Real Est. Co. (R.  I . ) ,  107 Atl., 
205. 
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,1 building restriction is a negative easement. Hennen v. Deveny, 
77 S. E., 142; 71 W. Va., 629. 

H e  nlio purchases land with notice that a restrictive negative ease- 
ment has been created by ~ h i c h  the land he purchases is charged with 
a negative servitude in favor of such other lots restricting its use, arid 
 hen such restrictions are not against public policy or the general 
velfare, he will be held to take subject to them. Tl'ood v. Sfehrer 
(Md.), 86 ,ltl., 128. I n  this case, Chief Jusfice Boyd ably and clearly 
sets forth the rulings, both English and American. 

I n  the instant case, while the record does not disclose the creation 
of any easement in favor of the plaintiffs' lands restricting use of the 
defendants' lands, and since such agreement, if existent, would be 
nithiri tlie Statute of Frauds, and, therefore, required to be evidenced 
by soxe writing, there is another fatal defect in plaintiffs' case. Under 
C .  S., 3309, all such conveyances of an interest in land to run for more 
than three years is required to be registered in the county where the 
land lies, in order to constitute notice to creditors and purchasers for a 
valuable consideration. Thompson v. Blair, 7 N .  C., 583; Johnson v. 
Prairie, 9 1  N. C., 159; Justice v. Buster, 93 N. C., 405; Smith  v. 
Fuller, 152 N.  C., 7; Wood v. Tinsley, 138 N .  C., 507; Brewington v. 
ITargroee, 178 N. C., 143. 

The wisdom embodied in  the Connor Act has clearly demonstrated 
itself in the certainty and security of titles in this State, which the 
public has enjoyed since the first day of January, 1886, when this act 
went into effect. 

I t  is necessary in the progress of society, under modern conditions, 
that there be one place where purchasers may look and find the status 
of titles to land. Therefore, our courts hare held many times since this 
act went into effect that "no notice, however full and formal, will 
supply tlie place of registration." Austin v. Staten, 126 N. C., 783; 
Fe~til izcr Co. 2%. Lane, 173 N.  (3.. 184; Vood v. Le~cey, 153 S. C., 401; 
Harris v. Lumber Co., 147 N .  C., 631; Blalock v. Strain, 122 N. C., 
283; Ruchamn e. Clark, 164 I N .  C. ,  71; TTinfon v. Williams, 170 N.  C., 
117; Blacknall v. Hancock, 182 N .  C., 372. 

Upon the instant record we see no reason, either in law or equity, to 
disturb the judgment of nonsuit entered by the learned and careful 
judge who tried the case below. Therefore, let the judgment appealed 
from be 

Affirmed. 
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GEORGE PERKINS v. SPRAY WOOD & COAL COMPANY AND HEDRICK 
CONSTRUCTION COMPANY. 

(Filed 6 May, 1925.) 

1. Employer and Employ-Master and ServantNegligenc+Evidence. 
The plaintiff was a laborer employed by a construction company in 

placing dirt  upon a public highway being built by his employer, which 
was excavated by a heavy steam shovel operated by an independent 
company, and received the injury in suit while acting at the request of 
the one operating the shovel in placing logs for the safe passage of the 
shovel on the road whereunder was placed a drain pipe, a s  the shovel 
was being taken from one locality to another to resume its work: Held,  
the plaintiff, under the circumstances, is to be regarded as  an employee 
of the defendant company operating the steam shovel, to the extent 
stated, who owed him the nondelegable duty to furnish him a safe place 
to work. 

A third person may render services to another a t  the request of the 
latter's employee having charge of its work under a n  emergency that  
renders the person performing such service also a n  employee and not a 
mere volunteer o r  trespasser. 

3. Sam-Safe Place t o  Work-Nondelegable Duty-Fellww-Servant. 
Where an employee is  injured by the negligence of the employer in 

failing to furnish him a safe place to work, the duty being nondelegable, 
the latter may not avoid liability on the ground that  the injury was 
caused by a fellow-servant of the plaintiff, when an exercise of ordinary 
care on the employer's part, or on the part of the one having charge of 
the work, would have prevented it. 

Upon the issue of damages recoverable by an employee for  injuries 
negligently and proximately caused by his employer, i t  is held, under 
the facts of this case, that  evidence of the amounts charged by the hos- 
pital where the surgical operation had been performed on plaintiff, in 
consequence of the injury, doctors' bills and charges for like treatment 
or services, was properly admitted on the trial. 

APPEAL by  defendant, Hedr ick  Construct ion Company,  f r o m  judg- 
ment  of Finley, J., a t  Kovember Term,  1924, of ROCKINGHAM. 

Action t o  recorer  damages f o r  personal injur ies  sustained b y  plaintiff 
while a t  work beneath a steam shovel owned and  operated by  defendant, 
Hedr ick  Construct ion Company.  

O n  11 December, 1923, plaintiff was a n  employee of defendant, S p r a y  
Wood & Coal  Company;  said company,  i n  performance of i t s  contract 
w i t h  t h e  B o a r d  of Commissioners of Rockingham County,  was engaged 
i n  t h e  construction of a road near  Spray ,  i n  said county ;  plaintiff's 
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duty was to spread and level, with a shovel, dirt hauled in wagons 
from excavations made in the construction of said road and unloaded 
or dumped from the wagons on the road, in rolls or ridges. 

Defendant, Hedrick Construction Company, had entered into a con- 
tract with its codefendant, Spray Wood & Coal Company, by which it 
undertook to make the excavations required by means of a steam shovel, 
and to haul the dirt taken from the excavations, by wagons, to places 
on the road, where it was to be spread or used in making fills. Hedrick 
Construction Company owned and furnished the steam shovel, TTagons 
and teams, and employed the men required to perform the contract. 
Plaintiff and another laborer were employed by Spray Wood 8: Coal 
Company solely for the purpose of receiving the dirt after i t  had been 
excavated and hauled by the Hedrick Construction Company and 
unloaded or dumped from the wagons. The men engaged in operating 
the steam shovel and in driving the team and hauling the dirt were 
employees of the Hedrick Construction Company, while plaintiff and 
his colaborer were employees of Spray Wood 8: Coal Company. This 
latter company did not employ and had no control over the men oper- 
ating the steam shovel or driving the wagons; the Hedrick Construction 
Company did not employ and had no control over plaintiff and his 
colaborer. 

During the afternoon of 11 December, 1923, the steam shovel had 
completed the excavation in the place at  which i t  had been at  work. 
A11 the dirt from this place had been hauled and disposed of by plaintiff. 
The operator of the steam shovel mas moving it to another place, on 
or near the road, where the work of excavation was to be resumed. A 
pipe line which had not been completely covered was across the fill 
over which the steam shovel was to be moved. The steam shovel was 
very heavy. The weight of the dipper and lead was two or three tons. 
Apprehending that the steam shovel, because of its weight and con- 
struction, would crush and injure this pipe line, the operator requested 
plaintiff and his colaborer to get a couple of logs and place them 
beside the pipe line to protect i t  as the steam shovel passed over it. 
Plaintiff was not at the moment engaged in xork for his employer, 
Spray Wood 8: Coal Company, but was waiting for defendant, Hedrick 
Construction Company, to resume the work of excavating and hauling 
dirt. Plaintiff and his colaborer complied with the request of the 
operator and got the logs. Plaintiff went under the steam shovel to 
place the log beside the pipe line, and as he did so he saw the fireman 
on the shovel. The operator was standing beside the levers which were 
used to control the machine. The dipper was raised eight or ten feet 
above the ground and held in place by a clutch. While plaintiff was 
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beneath the shovel, placing the log, the dipper fell, striking him and 
crushing him to the ground. Plaintiff sustained serious and perma- 
nent injuries. 

While plaintiff mas placing the log under the shovel, in order that 
it might be moved across the pipe line without injury, a driver of one 
of the wagons used by the Hedrick Construction Company went upon 
the platform of the steam shovel and accidentally stepped upon the 
clutch which held the dipper, thereby causing the dipper to fall and 
injure plaintiff. After the dipper fell, the operator climbed back into 
the cab, pushed the fireman away, and, by operating the levers on the 
platform, pulled the dipper up, thus releasing plaintiff. H e  was a 
competent operator and had charge of the steam shovel for defendant; 
the steam shovel was in good condition. 

At the close of the evidence for the plaintiff, the court allowed motion 
of defendant, Spray Wood & Coal Company, for judgment as of non- 
suit. Defendant, Hedrick Construction Company, offered no evidence. 
The issues submitted to the jury, with answers, are as follows: 

1. Was the plaintiff injured by the negligence of defmdant, Hedrick 
Construction Company, as alleged in the complaint? Answer: Yes. 

2. What damages, if any, is plaintiff entitled to recovl2r of defendant, 
Hedrick Construction Company? Answer : $5,000. 

From judgment in accordance with verdict, defendant, Hedrick 
Construction Company, appealed to the Supreme Court, assigning 
errors based on exceptions duly noted. 

D. F. Mayberry and Brooks, Parker & Smi th  for plaintiff. 
W .  H.  Beckerdite and Swink,  Clement B Hutchins for defendant. 

Coslvo~,  J. Appellant, Hedrick Construction Company, upon its 
appeal in this case, relies upon three contentions, discussed in the brief 
filed in this Court, each of which is presented by assignments of error, 
based upon exceptions appearing in the statement of the case on appeal. 
Appellant did not offer evidence upon the trial. The issues were sub- 
mitted to the jury solely upon the evidence offered by plaintiff. There 
is no serious controversy as to the facts, which this evidence tends to 
establish. 

The first contention is that there was no widence of actionable negli- 
gence on the part of the appellant. This Court has said, in Rarns- 
bottom 7;. R. R., 138 N. C., 39, in the opinion written bey Justice Hoke, 
that "to establish actionable negligence, the question of contributory 
negligence being out of the case, the plaintiff is required to show, by 
the greater weight of the evidence, first, that there has been a failure 
to exercise proper care in the performance of some legal duty which 
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the defendant owed the plaintiffs under the circumstances in which 
they were placed, proper care being that degree of care which a prudent 
man should use under the circumstances and charged with a like duty; 
and second, that such negligent breach of duty was the proximate cause 
of the injury-a cause that produced the result in continuous sequence, 
and without which it would not have occurred, and one from which 
any man of ordinary prudence could have foreseen that such a result 
was probable under all the facts as they existed." This definition has 
been cited with approval in opinions of this Court in numerous cases. 
See 2d Anno. Ed. 

Plaintiff was injured by the falling of the dipper upon him while 
he was beneath the steam shovel, at  work as requested by the operator 
who was the employee of defendant in charge of the steam shovel; the 
dipper fell because the clutch which held it up, some eight or ten feet 
above the ground, was released by a driver of one of the wagons, also 
an employee of defendant, who, mhile on the platform of the shovel, 
accidentally stepped upon it. Was this admitted cause of plaintiff's 
injury due to a breach of a legal duty which defendant owed to the 
plaintiff a t  the time of or immediately before the plaintiff mas thus 
injured? I f  so, was such breach of duty the proximate cause of the 
injury-the cause that produced the result in continuous sequence, and 
without which it would not hare occurred? Was it such a cause as a 
man of ordinary prudence could have foreseen would, under all the 
facts existing, probably produce such result? There is no plea and no 
contention that plaintiff, by his own negligence, contributed to his 
injury. 

The degree of care which defendant owed plaintiff must be deter- 
mined b~ the circumstances in which plaintiff and defendant were 
placed with respect to each other. Defendant's duty to plaintiff must 
be determined by the relation which they bore, each to the other. 

Plaintiff, prior to the request of the operator of the s tea~n shorel 
that he get a log and place it beside the pipe line in order that the 
steam shovel might pass over without injuring it, was not an employee 
or servant of defendant. Defendant owed liinl no duty other than not 
to wantonly or wilfully injure him. There is no evidence from which 
the jury could find that the operator had any express authority from 
defendant to hire or employ any one to aid or assist him in doing the 
work for which the operator was employed by defendant. The operator, 
however, in charge of the steam shovel was confronted by a situation in 
which, in order to perform his duty to his employer safely and without 
subjecting his employer to loss or liability, it mas necessary, or at least 
greatly to the advantage of his employer, that he have assistance in 
moving the stcam shovel without injury to the pipe line, in order that 
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he might continue his work. I n  this situation he called upon plaintiff 
for assistance, and plaintiff, not being then engaged in the performance 
of any duty which he owed his employer, the Spray Wood & Coal Com- 
pany, but interested as such employee in the expeditious moving of the 
steam shovel to the new "cut," responded. While rendering this assist- 
ance, plaintiff was a servant or employee of defendant, at  least to the 
extent that defendant owed him the duty of providing a reasonably safe 
place in which to work. Under the facts and circumstances, as estab- 
lished by the evidence in this case, the operator of the steam shovel had 
implied authority from defendant to call upon p l a i n t 3  to render the 
assistance requested. The assistance requested was incidental to the 
work for which the operator was employed by defendant. Plaintiff, 
being interested as an employee of the Spray Wood & Coal Company 
that the work for which his assistance mas requested should be done, 
without delay, was not a meddler, or a trespasser or a mere volunteer 
when he complied with the request. H e  was a servant or employee of 
defendant, and as such was entitled to the rights and the protection 
due a servant or employee. 

I n  Vassor v. R. R., 142 N. C., 68, this Court, discussirg the authority 
of a railroad conductor in charge of a train, cites with approval section 
302 of Elliott on Railroads, in which it is said that the authority of a 
conductor does not ordinarily extend to making contracts on behalf of 
the company, but that there may be cases of urgent emergency where he 
may make a contract for the company. I n  that case ii was held that 
the conductor had no authority to employ plaintiff, anc that therefore 
the railroad company did not owe to plaintiff any of the duties due by a 
master. The writer of the opinion emphasizes, it seemf3, the fact that 
there mas no emergency, or situation rendering it necessary for the con- 
ductor to have assistance; nor does i t  appear that plaintiff had any 
interest, personal or otherwise, in the work which he testified that he had 
undertaken at the time he was injured. I t  is said in the opinion that the 
authorities are to the effect that the burden was on ihe plaintiff to 
establish the authority of the conductor to hire or employ him in behalf 
of the company. I n  his concurring opinion Justice Hoke dissents from 
this holding, and says: ('1 am of the opinion that where a conductor 
of a freight train employs an ordinary hand to assist in the operation of 
his train, the presumption should be that his act is rightful until the 
contrary is made to appear." Where an employee in charge of work 
for his employer, in the absence of the employer and so r)ituated that he 
cannot communicate with him, is confronted with an emergency which 
makes it necessary or greatly to his employer's interest, to make a con- 
tract either for material or labor, in order that the work for which he 
is employed may proceed, it seems that the employer is bound by the 
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contract, although there is no express authority from the employer to 
make the contract i n  his behalf. T h e  fact that  the employer is not only 
absent, but cannot, because of distance or other circumstances, be com- 
~nuliicatctl with, together with the further fact that  the matrrial  or labor 
contracted for is iricidental to the work which i t  is  the duty of the 
employec to do, should be considered in  determining ~ ~ h e t h e r  authority 
to make the contract to meet the emergency is to be implied." 

I n  Xaxson v. J. I. Case Threshing 1lIachine Company, 81  Neb., 546, 
16  L. R. A. (N. S.), 963, i t  is  held that  if an  agent is given sole charge 
of cumbersome and complicated machinery and calls to his assistance, in 
performing the duties of his employment, one who in  good fai th enters 
upon such nork,  the person thus employed is not a roluriteer or tres- 
passer, but for the time being assumes the relation to the owner of the 
machinery, i n  whose interest i t  is  being used, of serrant and master. 
See GI-is son^ v. Atlanta d Birm~ngham Air Lzne Railway, 13 1;. R. A. 
(N. S.), 561 and notes. 

Plaintiff  was, therefore, the servant or employee of defendant while 
r~ngaged in tlie performance of the work which he was requested to do 
by t l i ~  operator of the steam shovel. Because of this relationship, the 
measure of duty which defendant owed plaintiff was not limited to 
merely rcfrairiirig from wantonly and wilfully injuring him. This is not 
tlie stalidard of duty required by the law of defendant to plaintiff, under 
the circumstances. Defendant owed plaintiff the duty of providing a 
reasonably safe place in  which to do the nork, nhich  he had undertaken. 
I t  n-as necessary for plaintiff to go under and work beneath the steam 
shorel. The  dipper, which was movable, was drawn up, by mechanical 
power, eight or  ten feet. I t  was held in this position by the clutch. This  
rlutch n a s  so constructed that  it could be released by a person acci- 
dentally stepping upon it. This  fact v a s  necessarily known to defendant 
and the operator of the steam shorel. I t  mas not due to any latent defect 
in the clutch, or  to  any defect ill the machinery. I t  was due to the 
colistruction of the steam shovel. I f  accidentally released, the dipper 
would necessarily fall and strike any one beneath it. Under the circum- 
stances, i t  was the duty of defendant to. guard tlie machinery while 
plaintiff was beneath the shovel, to prevent such an accident. I f  properly 
guarded, while plaintiff was beneath it, no one would have been per- 
mitted to  go upon the platform, and by accident or otherwise, cause the 
dipper to fall. 

I n  Tajylor v. Power Co., 174 S.  C., 583,  Justice Walker says that  if 
defendant allowed an elevator to descend while plaintiff was a t  work 
underneath it, and after he had been induced to believe by previous 
conduct that  i t  would not be mored, and he  was thereby injured, the 
negligence is clear. I n  Xtsele v. Grant, 166 N. C., 635, i t  is held tha t  
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"the duty of the master to provide reasonably safe tools, machinery, and 
place to work does not go to the extent of a guarantee of safety to 
employee, but does require that reasonable care and precaution be taken 
to secure safety, and this obligation, which is positive and primary, 
cannot be avoided by a delegation of it to others for it:, performance. 
The master's duty, though, is discharged if he does exer1:ise reasonable 
care in furnishing suitable and adequate machinery and apparatus to 
the servant, with a reasonably safe place and structures in and about 
which to perform the work, and in keeping and maintaining them in 
such condition as to afford reasonable protection to the servant against 
injury." There is evidence of actionable negligence on the part of 
defendant, and same was properly submitted to the jury. 

The second contention of defendant is that plaintiff was injured by 
the negligence of a fellow-servant for whose negligence defendant was 
not responsible i11 damages. Defendant's liability to rllaintiff is not 
dependent on the conduct of the driver of the wagon, who went upon the 
steam shovel, and accidentally stepped on the clutch, thus releasing the 
dipper. The negligence relied upon is the failure of defendant, while 
plaintiff was at work for it in a place, inherently dangerous, to keep 
and maintain the machinery and apparatus which n-ade the place 
dangerous in such condition as to afford reasonable pr2tection to the 
servant against injury. The duty to do this was nondelegable. I t  was 
for the jury to say whether upon all the evidence there had been a 
breach of this duty. 

The driver of the wagon, who accidentally stepped upoil and released 
the clutch, thus causing the dipper to fall and injure plaintiff, and 
plaintiff, at time of his injury, were both servants of defeqdant. Neither 
had any power or control over the other. Both were serving a common 
master, and were engaged in the same general business for defendant. 
I t  does not appear, however, that the driver of the wagor had any duty, 
by ~ i r t u e  of his employment by the common master, .,vhich required 
him to go upon the steam shovel. He  was not engaged in the perform- 
ance of any duty to his master when lie accidentally stepped upon the 
clutch. His  act in going upon the steam shovel was without authority, 
exprms or implied, from defendant. I n  its brief, defendant says that 
the driver "sneaked up" on the operating platform. I t  was the duty of 
defendant to prevent just such an act, while plaintiff was at work under 
the shovel. 

111 Xichauz  v. Lassiter, 188 N. C., 132, a judgment of nonsuit was 
sustained. I n  that case, plaintiff's intestate mas at  work for defendant, 
.on the ground, beneath a mixer or road parer. The pail dropped from 
its place, and crushed intestate so that he died in a few moments. This 
Court held that upon the facts in evidence there was no permissible 
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iliference of an actionable breach of duty on the part  of defendant. The 
injury was necessarily attributable and attributable only to an  excep- 
tional negligent act of the operator of the machilw, ~ 2 1 0  was a fellow- 
servant of intestate. 

I n  this case, plaintiff was a servant of defendant for a special purpose. 
H e  was interested, as an  employee of Spray  Wood & Coal Company, that  
dcfelidant should liot be delayed or hindered in moving the steam shovel 
to the new "cut." H e  was s\aiting for defendant to resume the work of 
excal-ating and hauling dirt,  before resuming himself the work for which 
he was employed by Spray Wood lc Coal Company. I n  this situation, 
it llas been held that lie \\as riot, while assisting the operator of the 
stcam s h o ~  el, a fellow-servant of the employees of defendant; O'Donnell 
r.. Maine C'entral R. R. Co., 81 Maine, 592, 25 L. R .  A, 658. Defendant's 
second contention cannot be sustained. 

Defendant's third contelltion is that there n a s  error i n  permitting 
plaintiff to testify as to hills due the hospital, doctors and drug store, 
which were unpaid, and in submitting this evidence to the jury upon 
the issue of damages. 

Plaintiff was injured in December, 1923; he had a wife and three 
children; he was receiving, at the tirne of his in jury  as wages $3.00 per 
day. As a result of his injury, he has Iost the use of one arm. H e  was 
in a hospital 64 days, a i d  was a t  his  honie 41  days before he could turn 
over in bed. During all that tirne he was in  a plaster cast. At the trial 
i n  May, 1924, he testified that he suffered pain all the time. Tlie doctor 
split his leg, took out the bone and put another bone in its place. This 
d ips  as he ~valks. The  leg stays cold all the time. He testified that  
his hospital bill was $346, his doctor's bill and drug-store bill $300. He 
further testified that  lie had not paid these hills, for the obvious reason 
that he had not been able to do so. IKe testified that  he had promised 
to pay these bills. Defendant's objection to this t~s t imony  was properly 
overruled. The  esccptioli is not sustained. 

H i s  Honor properly submitted this evidence to the jury, for their 
corisideration, upon the second issue. 

Upon the facts found hy the jury from the evidence in  this case, 
and under the law applicable to these facts, plaintiff has recorered 
judgment against defendant for $5,000, as damages caused by the failure 
of defendant to perform a duty which the law in this State, by reason 
of the facts and circurnstarms surrounding plaintiff arid defendant, a t  
tlic time of the injury, imposed upon defendant. 

Upon appeal we find no error in the trial and the judgment must be 
affirmed. 

K O  error. 
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J. M. SAMONDS v. G. D. CLONINGER. 

(Filed 6 May, 1925.) 

An option of purchase of lands given by the owner i l  writing under 
seal indisputably imports a consideration sufficient to enforce i t  upon the 
payment of the purchase price within the time thereill specified, and 
upon an unconditional acceptance of its terms by the o~t ionee,  with his 
readiness and ability to comply therewith, it  becomes a bilateral or bind- 
ing contract. 

2. Same-Acceptance-Tender-Waiver. 
Where the optionee in a n  option on lands offers to comply therewith 

according to its terms within the period of time granted therein, and is 
ready, able and willing to do so, a tender of the agreed purchase price is  
unnecessary where the owner has previously sold the lands, and by his 
breach has put it  out of his power to make the conveyance contemplated 
in the option. 

3. Sam-Evidence-Questione f o r  Jury-Nonsuit. 
Where the optionee of lands accepts the option within the time limited, 

evidence that he had then correctly informed the owner that he had a 
cashier's check for the amount of payment required is sufficient to be 
submitted to the jury upon his readiness and ability to make this pay- 
ment, and to deny the defendant's motion as  of nonsuit 1:hereon. 

4. Contracts-Writing-Options-Par01 Evidenc+Principal a n d  A g e n t  
Breach-Defemses. 

In  an action by the optionee for damages against the owner for the 
breach of his contract of option in failing to convey the land according to 
its terms, the latter, without seeking reformation of the contract in equity, 
cannot maintain the position that  the instrument did aot contain the 
contract as  made, but that  i t  rested in parol, whereby the optionee was 
an agent to sell and had not advertised, etc., a s  he had agreed to do, 
when it  appears that  the defendant had sold the lands to another within 
the time prescribed, and had put i t  beyond his power to comply with the 
agency contract he has attempted to establish. 

APPEAL f r o m  MECKLENBURG Super ior  Court ,  Shaw,  J. J u d g m e n t  i n  
favor  of defendant, a n d  plaintiff appeals.  

Plaintiff alleges t h a t  defendant  executed, 20 August,  1323, a n  option 
whereby t h e  defendant  gave, f o r  s ixty days, t h e  plaintiff a n  option t o  
purchase t h e  locus in, quo a t  t h e  pr ice of $10,000 net, payable "$2,500 
i n  cash a n d  balance, $5,000, i n  B. 8: L., $2,500 on  second mortgage f o r  
2 years.'' T h e  opt ion provided t h a t  t h e  defendant  would execute and  
deliver a deed i n  fee  wi th  fu l l  covenants of w a r r a n t y  a n d  eeisin, a n d  f ree  
f r o m  a l l  encumbrances. I t  was  f u r t h e r  s t ipulated tha t ,  n p o n  a fa i lu re  
t o  exercise t h e  option within t h e  t i m e  (60  days), t h e  obiigation would 
be nul l  a n d  void. 
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I t  appears in evidence that plaintiff is a real estate dealer and that 
he did not register this option. On 19 September, 1923, the defendant, 
together with his wife, conveyed the locus in quo  to W. T. Burroughs 
and H. L. Taylor and their wives for $10,000. Evidence for plaintiff 
tends to show that, on 18 October, 1923, J. A. Williamson agreed with 
plaintiff to purchase the locus in, quo  at the price of $11,000, and gave 
plaintiff a letter evidencing his offer and containing a check for $2,500 
as cash payment thereon. This check was certified by the Merchants 
and Farmers' National Bank, of Charlotte, N. C. On 19 October, 1923, 
plaintiff advised defendant by letter that he wished to exercise the 
option and that he was ready to pay the cash payment and to "sign for 
the balance purchase price in  accordance with the terms of the option, 
which I hereby accept." The signing and delivery of the option was 
not denied. Plaintiff testified that this was done on its date or the 
next day. 

Plaintiff further testified that he phoned defendant that he had a 
purchaser and defendant said the property was sold; that plaintiff 
went into defendant's store and told him that he had a purchaser for 
the property in the optiorl and that the purchaser was willing to take 
it and to give to him his check ($2,500) if ,he  would deliver the deed. 
Cloninger said the property had been sold. "I (plaintiff) asked him 
what disposition he was going to make of the option I held on the 
property, and he said, 'None-you have no option.' " 

Plaintiff further testified that he showed defendant a copy of the 
option and the defendant showed the disposition not to want to talk 
to plaintiff about the option. Plaintiff testified that he stood ready, 
able and willing to perform the option on his part. 

There was other evidence from which defendant claims plaintiff was 
unable to comply with the option, and that the efforts to sell to William- 
son were after he knew defendant had sold the locus in quo  and was 
not a bona fide effort to sell, but only a pretense to get money from 
defendant. 

The defendant offered no evidence. 
I n  the answer, defendant admits the signing of the option, and 

alleges that the writing did not contain all of the contract between the 
parties, and that the agreement was based on the condition that the 
plaintiff would advertise the locus in quo  and make diligent effort to 
sell same at once; and that said writing was signed as a mere incident 
to the "aforesaid contract of agency." And the consideration was the 
agreement to make diligent effort to sell, and that plaintiff breached 
the contract by his failure to advertise and to make diligent effort to 
sell the land. That defendant waited some time for plaintiff to sell 
the land, and he then sold the property, and when his deed was regis- 
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tered, the plaintiff began to try to fix up a pretendsd sale, and by 
fraudulent representation induce a buyer to make an offer. 

At the close of plaintiff's evidence, on defendant's rrotion, the court 
entered judgment as upon nonsuit, and plaintiff excepted and appealed. 

Taliaf erro d2 Clarkson for plaintiff. 
Parker, Stewart, NcRae & Bobbitt for defendant. 

VARSER, J. This case presents only the question wnether, upon all 
the evidence, viewed in its most favorable aspect for th?  plaintiff, there 
was any evidence sufficient to support a verdict for the plaintiff upon 
the issues necessary to his recovery. 

The defendant offered no testimony, and his allegations that present 
an affirmative defense are not material to this discussion further than 
as his explanation of transaction. 

The option in the instant case is under seal and extends sixty days 
from the date. I t  is a continuing offer to sell for the period named- 
sixty days. We find in the instant record sufficient evid2nce upon which 
the jury may find that the plaintiff gave notice to defendant of his 
acceptance of the terms of the option and of his readiness, willingness 
and ability to perform i t  on his part. 

The option under seal required no consideration to  support it. Of 
course, the recital of a consideration in the contract is not conclusive 
as to the consideration further than the contractual nature of this 
recital extends. This recital is contractual that a consideration exists 
sufficient to support the contract. Harrell v. Watson, 63 N .  C., 454; 
Mordecai's Law Lectures, 931; Minor's Institutes, Vol. 3, Par t  1, 139; 
Watkins v. Robertson, 105 Va., 269; Willard v. Taylotz, 75 U .  S., 557, 
19 L. Ed., 501; O'Brien v. Boland, 166 Mass., 481; Weaver v. Burr, 
31 W .  Va., 736; XcMillan v. Ames, 33 Minn., 257. Tn Thomason v. 
Bescher, 176 N.  C., 622, Hoke, J., quoting from Pomeroy on Con- 
tracts, says : ('If the unilateral contract is sealed and the common-law 
effect of the seal has not been taken away or changed by statute, it 
appears that the promissory offer contained in the w..iting cannot be 
recalled before the time for acceptance has expired." 9 Cyc., 287. 

I t  appears from this latter case that this rule is atsolute, and that 
the defendant will not be heard to dispute the existenve of a sufficient 
consideration to support such a contract when the action is at law for 
damages, as in  the instant case. However, when the suit is in equity 
for specific performance, as was the case in Ward v Albertson, 165 
N.  C., 218, 222, the $5.00 mentioned as a consideratioi was held suffi- 
cient, although it had never, in fact, been paid, because the vendor had 
refused to accept the vendee's check for same when tendered. I t  was, 
nevertheless, a sufficient consideration to support the contract when 
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specific performance was sought. The real consideration to which 
equity will look, regardless of form, in order to determine whether it 
will exercise its discretion to decree specific performance is the price 
promised for the land. When the acceptance and notice thereof hare 
been given to the vendee, with readinis  and ability to perform, the 
contract becomes bilateral and the mutual promises are the real con- 
sideration for the bilateral obligations arising therefrom. l'komason u. 
Bescher, supra; Alabama Ry. Co. v. Long, 158 Ala., 301; Boss v. Parks, 
93 Ala., 153; Smi th  v. Rungham, 156 Cal., 359. 

When notice is given to the defendant of plaintiff's intention to 
purchase the land in controversy, and plaintiff offers to comply with 
the option, it thereby becomes a binding contract and the rights of the 
parties are fixed as set out therein. Bryant Timber  Co. v. Wilson, 
151 N. C., 154; Ward v. Alberfson, supra; Watk ins  v. Aobertson, 
supra; Thomason v. Bescher, supra; Dill v. Reynolds, 186 N. C., 296;  
Elcington v.  Shingle Co., anfe,  366. 

,In elaborate note collecting the authorities from many courts, fully 
discussing this question, is contained in 2 A. L. R., 631, immediately 
after the report of Thomason v. Bescher, supra. 

I t  may be, upon a trial of this case, that the jury may not find that 
the plaintiff, within the life of the option, accepted the terms thereof 
and offered to comply therewith and was ready, able and willing to do 
so, but, from the evidence submitted, i t  appears that a jury may so 
find, and it was, therefore, error to dismiss as upon nonsuit. The 
execution of the contract is admitted. but the defendant contends in 
his answer that all of the contract was not contained in the writing 
and that such other stipulations were made as a part thereof as would 
require the plaintiff to make diligent effort to sell the land and to 
advertise it for sale in order to bring about a speedy sale. There is 
no prayer for reformation, but defendant seeks by this to conl-ert the 
contract into a mere incident attendant upon the creation of an agency 
by which the plaintiff is to hare  the privilege of selling and is to make 
an effort to sell the lands in controversy for defendant. No evidence 
to this effect appears, but, since the agreement is to sell the lands for 
the stipulated price, we now see no hurt to the defendant from the 
omission of such stipulations or the nonperformance of them on the 
part of the plaintiff, if the jury shall find that the plaintiff was ready, 
able and milling to comply with the contract, and so notified the defend- 
ant during the 60 days of its life. 

However, i t  appears from the admission of the defendant that the 
defendant conveyed the lands in controversy on 19  September, 1923, 
when the option had only run half its prescribed life. This constituted 
a clear breach of the contract on the part of the defendant, for he then 
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voluntarily put it beyond his power to perform the contract on his part. 
Therefore, a tender of the payments, as set out in the option, was not 
necessary. I n  Smith  v. Jordan, 13 Minn., 264, 97 Am. Decisions, 232, 
the Court says: ('The complaint shows that the defendants, by the sale 
of the logs to Daniel Howes & Co., disqualified themselves from per- 
forming the contract. After this, either demand or tender would have 
been an idle ceremony which the law, under such circumstances, does 
not require." Newcomb v. Brackett, 16 Mass., 161; C14zrke v. Crandall, 
27 Barb., 73. I n  Laybourne v. Seymour (Minn.), 54 N. W., 941, Dick- 
irtson, J., says: "The corporation thereby disabled itse:f from perform- 
ing the specific obligations expressed in its written undertaking, and, 
hence, subjected itself at  once to the alternative liability to answer in 
damages as for breach of contract. The law does not require the doing 
of a useless thing, and the corporation having thus disabled itself to 
specifically perform its agreement, a demand was not necessary to con- 
vert the right to demand the goods into a right to compensation in  
money." Delamater v. Miller (N.  Y.) ,  13 Am. Decisions, 512. 

I f  liability is denied, as in the instant case, by the statement of the 
defendant that the land had been sold and by a statement that plaintiff 
had no option, a formal tender of the purchase price is not required 
in order to sue for specific performance or damages. Bmdford v. Foster, 
87 Tenn., 4 ;  Sharp v. West, 150 Fed. Rep., 458; McLeod v. H e n d y ,  
126 Ga., 167, Cobb, P. J., says: "It is well settled that no tender is 
necessary when it would be a mere idle and useless ceremony. When 
one of the parties to a contract is unable to perform his bbligation 
thereunder, no tender or performance by the other party, who is able 
and willing to perform, is necessary." I n  Irwin v. Askew, 74 Ga., 582, 
it is held: "When a contract for the sale of land and putting the pur- 
chaser in  possession was broken by the vendor, he  sa,ying to the pur- 
chaser that he could not comply with its terms, the tender of the 
purchase money was unnecessary." 

I n  the instant case there is sufficient evidence for {he jury to find, 
if they accept plaintiff's contentions that the plaintiff had the $2,500 
in a check, certified by the bank on which it was drawn, and that the 
currency in the form bf legal tender was available therefrom or other- 
wise, and that he was ready, able and willing to make this payment 
and to give such other securities as would be necessary, including the 
procurement of either the amount from the building and loan contem- 
plated, or such securities as would meet the stipulation in  the option, 
to wit: "Balance, $5,000, N. B. & L." 

When i t  is reasonably certain that an offer to perform will be refused 
and that payment or performance will not be accept#-d, as a general 
rule, tender is waived. Gaylord v. McCoy, 161 N.  C., 686. A refusal 
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to deliver an article sold because the price had gone up makes it unnec- 
essary to tender the price. Bldock c. Clark, 133 N. C., 306. A refusal 
of an offer to pay waives a formal tender. Gallimore v. Grubb, 136 
x. (2.) 575. 

I f  defendant has openly refused to perform, plaintiff need not make 
a tender or demand before suit brought. I t  is sufficient that he is 
ready and willing and offers to perform in his pleadings. Uafemu.1~ v. 
Hoph-im, 157 N.  C., 470. '(The defendant's positively refusing to take 
the slave, Sam, at all, dispensed with the necessity of a tender of him 
at Hillsborough." Xobley v. Fossett, 20 N.  C., 93, citing 2 Stark. on 
Evidence, 778. 
d denial in one's pleading of the agreement sued upon constituted a 

waixcr of tender in lllartin v. Bar&, 131 N. C., 121. I n  Smi th  v. 
Building CE Loan Asso., 119 N. C., 257, where a debtor stated that he 
had the money in the bank ready to pay, but creditor refused to receive 
it, it was held that the money need not be actually produced. 

I t  is necessary that contracts, when entered into under circumstances 
as to import mature reflection before execution upon which the parties 
have a right to depend, should not be treated lightly. Unless there are 
such facts existent as will relieve the defendant from the performance 
of the instant contract, and if the jury shall find that tGe same has 
been at all times fully kept on the part of the plaintiff, and that, not- 
withstanding the defendant's conveyance of the locus in quo to other 
parties by deed of record during the 60 days, the plaintiff offered to 
perform on his part, and that such offer was coupled with his ability 
and readiness to perform, then the defendant has no just right to com- 
plain if he is required to satisfy such loss as plaintiff may have suffered 
on account of defendant's inability to perform said contract. 

The sanctity of contracts and B certainty of their performance, or 
satisfaction in lieu thereof, form the basis of modern business trans- 
actions. Upon these, energy and property may be expended and thrift 
and prosperity encouraged and promoted. The law does not require 
that parties who are ready, able and willing to perform a contract 
which has mutual obligations arising out of the acceptance by the 
optionee, shall do useless and vain things in making tenders on their 
part when it is admitted that the maker of the option has voluntarily 
disabled himself so that performance on his part is no longer possible. 
He  must be ready, able and xvilling, and must give timely notice thereof. 
No unfair advantage must be taken of the seller, whether he is able to 
perform specifically or not. 

Therefore, we are constrained to hold that there was error in dis- 
missing this action as upon nonsuit, and it is ordered that a new trial 
be had, and to that end, let the judgment be 

Rerersed. 
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STATE v. WILL WILLIARIS. 

(Filed 6 May, 1925.) 

1. Homicide--Criminal Law-Jiurder-Premeditation and Deliberation- 
Mental Weakness-DrunkenneseBurden of Proof. 

On a trial for a homicide, by killing the deceased with a shotgun, 
where the prisoner's counsel contends and offers evidence of the prisoner's 
weak mental condition and of intoxication, upon the question of pre- 
meditation and deliberation, to reduce the offense from murder in the 
first degree to murder in the second degree: Held, the fact of intoxication 
alone does not hare the effect contended for, under the evidence in the 
case, and the offense will be that  of murder in the first degree, if the 
condition of the prisoner's mind a t  the time of the killing mas sufficient 
under the evidence for him to have premeditated and deliberated upon 
the act, the burden being upon the State to prove this beyond a reason- 
able doubt. 

2. Same-Intent-Instructions-Appeal and Error. 
Held, under the facts upon this trial for a homicide*, the charge upon 

first degree murder was sufficiently clear, and the jurg could not have 
been misled a s  to the correctness of the application of the law as  to the 
previous intent of the prisoner necessary to sustain a rerdict of the 
highest degree of the crime. 

3. Criminal Law--Reasonable Doubt-Burden of Proof. 
The burden of showing guilt beyond a reasonable doubt required of 

the State in criminal cases, though not easily defined, imports an uncer- 
tainty of mind by the jury after a full, fair and reasorable consideration 
of the evidence. 

APPEAL by  defendant  f r o m  Lane ,  J., a t  November Term,  1924, of 
SCOTLAND. 

T h i s  is  a c r imina l  action i n  which defendant  was  convicted of murder  
i n  the  first degree. F r o m  t h e  judgment  i n  accordance wi th  t h e  statute, 
t h a t  defendant suffer death by  electrocution, defendani appealed to t h e  
Supreme Court .  Assignments of error ,  based u p c n  exceptions to  
instructions of t h e  court t o  the  j u r g  a n d  to the  r e f ~ s a l  of t h e  court  
to  give instructions a s  requested by  defendant, appear  111 t h e  opinion. 

T h e  evidence f o r  the  S t a t e  was as  fo l lo~vs :  
Lewis Gibson testified t h a t  on 22 J u n e ,  1924, h e  w a s  coroner of 

Scot land County, a n d  a s  such conducted t h e  inquest over t h e  body of 
F r a n k  G r e e n ;  t h e  body when first seen by  t h e  witness was lying beside 
h i s  bed i n  h i s  home with f o u r  holes i n  his  breast ;  l-,e h a d  been shot 
with a shotgun. H e  was i n  h i s  night  clothrs. H e  was dead. H i s  death 
was  caused by  gunshot wountls. 

Sylvia  Green testified tha t  F r a n k  Green, t h e  deceased, was her  hus- 
band;  she and  her  husband were a t  home on Sa turday  night,  22 J u n e ,  
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1924 ;  bctncen one and t n o  o'clock a. m. some one came to the house 
and, rapping on the side of the house, called, "Hello, Uncle Frank," 
t n o  or three times. F r a n k  got out of bed and replied, "Hello. \rho is 
tha t?"  Some one said, "Come out here;  ain't nobody to hur t  you." 
F rank  got up, went to the door, and said again, "Who is that  ?" T h e  
rcply was, "Step out here, I want to see you. I already told you i t  
wasn't anybody to hur t  you. I want you to carry me off a piece." 
F rank  then said, "That's Will Williams." Jus t  as he said this, he  TTas 
shot. F rank  came back into the house, fell upon the bed, and died 
at once. 

Witness further testified that  she saw Will Williams on Thursday 
before this Saturday night. H e  came to the field, where witness and 
her children were chopping cotton. H e  acted as if he  was drunk. He 
took a hoe and began to chop u p  cotton. Witness told him that  if he 
could not chop better than he was doing to get out of the field; that  if 
her husband caught him chopping cotton that  way he would run  him 
out of the field. H e  replied, "God damn old man Frank.  I mill kill 
him." H e  had been drinking and romited while i n  the field. 

Rosa Green, daughter of this witness and deceased, corroborated her 
mother as to the occurrences at their home on Saturday night, and also 
in the cotton field on Thursday. She  also testified that  defendant asked 
her, if he killed her father, could he  take possession of the house, and 
that she told him "Ko." 

George Nichols testified that  he  lired near the home of defendant 
and Spencer Gay. H e  heard a gun fire the night F rank  Green was 
killed. Jus t  before that  he heard an automobile near his  house. I t  
stoppcd near the bridge, and Spencer Gay got out and cranked it up. 
Shortly after this, nitness heard the gun fire u p  a t  F rank  Green's 
house. Pre t ty  soon after, he saw TTTill Williams pass his window going 
in the direction of Spencer Gay's house. H e  then heard an automobile 
up tovard  Gay's house. 

F rank  Charis  testified that  he  went to F rank  Green's house the 
morning after the shooting. While there he saw some tracks around 
the house, about a hundred yards from the house, leading toward the  
home of defendant and Spencer Gap. These tracks came into the road 
~ r h e r e  an  automobile had turned around. Witness tracked the auto- 
mobile toward Spencer Gay's house. Defendant n-as a t  F rank  Green's 
house that  morning with the officers. An officer had TQill Williams' 
shoes. One of t he  shoes fitted one of the tracks found near the house. 
Defendant put  on the shoe. The  track he  then made was like the track 
found there when viitness first  rent to the house that  morning. There 
was a dent in both tracks. Defendant's shoe had a rubber heel which 
was worn some. 
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Spencer Gay was then sworn and offered as a witness by the State. 
This witness had been indicted and arraigned for the murder of Frank 
Green. On motion of the solicitor for the State, t h i ~  indictment and 
the indictment of defendant had been, without objection, consolidated 
for the purposes of trial. The joint trial had pro1:eeded until the 
conclusion of the testimony of the witness Frank Chavis. Spencer Gay, 
through his counsel, then tendered the State a plea of guilty of murder 
in the second degree. This plea was accepted, and the judge announced 
that Spencer Gay was no longer on trial, and that only defendant was 
now on trial. Spencer Gay testified as follows: 

H e  had known defendant, Will Williams, five or six years. H e  saw 
him Thursday before Frank Green was shot. Defendant came to him 
that night and said, "The women folks, Miss Sylvia and Rosa, want 
me to kill the old man, Frank." H e  wanted witness to carry him off 
somewhere. Witness refused to do so. 

On Saturday following, witness was on his way to Gillson. Defendant 
came to his house. On his return from Gibson, witness met up with 
defendant. At defendant's request, witness took him to Effie Davis' 
and then to Laurel Hill. They went by Hattie Purvis' and then to 
Sexton's, where defendant got a little whiskey. Both witness and 
defendant had been drinking. Defendant swapped off whiskey for 
wine. When they were near George Nichols' house, the car choked 
down. Witness cranked the car and defendant went off. Witness went 
to sleep in the car. When defendant came back he told witness that 
he had been to Frank Green's house and shot the old man-said he did 
not know whether he had killed him, but that he had shot him. Defend- 
ant put the gun in the car and they drove off. Witness saw defendant 
again next morning. 

The State rested, and defendant offered the following evidence: 
Will Williams, the defendant, testified that on Saturday he went to 

Gibson with Spencer Gay in his car;  that they drove to various places, 
got whiskey, and finally came to the woods near George Nichols'. 
Spencer Gay then said to witness: "This is a good time to kill old 
man Frank. You know them women have been trying to get you to 
kill him. Listen to me. I done been talking to the women. You go 
get the gun and come back here. I mill stay here until you get back." 
Witness got the gun and returned to Spencer Gay. He then said to 
witness: "You go to old man Frank's house, call him out and shoot 
him. Then come back to me. Knock on his house and say, 'Come out,' 
and if he asks who is there, say, ' I t  ain't nobody to hurt  you.' " Wit- 
ness said to Gay, "Won't the bloodhounds track me?" Spencer replied, 
"KO, they can't track you any further than my car." Witness then 
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testified that he went and did what Spencer told him and came back to 
the car. Witness and Spencer Gay then went off together in the car. 

Witness further testified that Sylvia Green and Rosa Green, wife 
and daughter of deceased, had asked him to kill Frank Green; they had 
said he was so mean they wanted him killed. Witness had refused to 
do so-had nothing against old man Frank. The night he killed him 
he had drunk about a pint of whiskey and was drunk; does not remem- 
ber all that happened. I t  all came to him like a dream the next 
morning. 

On cross-examination, the solicitor asked the witness: "You shot 
him with the intention that if you killed him, you would take charge 
of the house, the four-horse crop and the girls?" Witness replied, 
"Yes, sir." 

Defendant offered several witnesses who testified as to their opinion 
of his mental capacity. They testified that, defendant never mas very 
bright; that he had average intelligence and knew right from wrong. 
Tom Williams, father of defendant, testified that defendant was "franzy- 
minded," didn't use good common-sense, and had been to school "mighty 
little." 

Attorney-General Brummitt and Assistant Attorney-General Nash for 
the State. 

L. B. Prince and E. M.  Gill for defendant. 

Coi-ii-io~, J. I n  view of the grave consequences to the defendant, of 
the judgment in this case, we have stated the evidence in full, substan- 
tially as the same appears in the statement of the case on appeal. I f  
the facts are as defendant himself testifies, he is guilty of murder in 
the second degree, at least. His  testimony as to the essential facts is 
fully and abundantly corroborated by the testimony of other witnesses. 
H e  admits the intentional killing by him of Frank Green, the deceased, 
with a shotgun, and there is no evidence of justification or excuse. His 
counsel concede that upon all the evidence he is guilty of murder in the 
second degree, and contend only that by reason of weak mental capacity 
and intoxication, as the result of having drunk whiskey during the night 
of the homicide, he was unable to "deliberate and premeditate" to such 
a degree as is essential to guilt of murder in the first degree, as found 
by the jury. They do not contend that there is evidence tending to 
show that defendant was not responsible for his act and, therefore, not 
capable of committing crime for either reason. 

There were no exceptions to evidence submitted to the jury and no 
exceptions to evidence offered and excluded by the court. The charge 
of the court appears in full in the statement of the case on appeal. 
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H i s  Honor instructed the jury fully and correctly upon the law 
applicable to the  facts which the jury might find froin the evidence. 
H e  defined the terms '(premeditation" and '(deliberation," and instructed 
the jury that  the burden of proving both beyond a reasonable doubt 
was upon the State. H e  stated the contentions of both the defendant 
and the Sta te  upon this phase of the case, fully and without objection 
from the learned counsel for  defendant. H e  instructed the jury as 
follolvs : 

"Now, in  order for a person to be guilty of murder i n  the first degree, 
there must be a n  intent to kill; there must h a r e  been sufficient mental 
capacity to form that  intent in the mind, and in order for a person to 
be guilty of any crime there must h a r e  been sufficient inental capacity 
to know right from wrong. 

"Drunkenness under the law is no excuse for crime and does not 
relieve the person of guilt fpr crime entirely. Bu t  in the case of murder, 
if a person is so intoxicated and rendered so insensible and so irrational 
by intoxication of any kind, or is naturally so weak-minded from nat- 
ural  causes that  he cannot form an intent and caniiot premeditate 
and deliberate, then it reduces the offense from murder in the first 
degree to murder in the second degree." 

Defendant's counscl except to these instructions and assign same as 
error. The  assignment cannot be sustained. T h e  instructions are sup- 
ported by opinions of this Court i n  S. v. Allen, 186 N. C., 302; S. 2%. 

Foster, 172 N. C., 960; S. v. English, 164 IS. C., 497. H i s  Honor did 
not instruct the jury that  an  intent to kill was the  only element in the 
crime of murder in the first degree. I n  view of the full and correct 
charge as to premeditation and deliberation, the jury could not, as 
intelligent men, h a r e  bcen misled to the prc3judice of d~fendan t .  

The  assignment of error based upon the exception to the definition 
of reasonable doubt given by his Honor in his  charge cannot be sus- 
tained. H i s  Honor told the jury that  "by the term rcwonable doubt 
is meant a doubt which has a valid and satisfactory reason for i t ;  one 
arising out of the evidence in  the case-just what the terms imply." 
The term '(reasonable doubt" is not easily defined. I t  i n~por t s  an  uncer- 
tainty of mind, after a consideration of all the evidence, tending to  
establish the existence of the fact alleged by him upon whom the law 
places the  burdeii; this uncertainty of mind must be the result of a full, 
fair ,  and reasonable consideration of all the evidence Black's Law 
Dictionary. 

The  fourth and fifth exceptions are  to the failure of his Honor to 
give instructions requested in apt  time and in  writing. Both these 
instructions were given in  the charge, the principles of law embodied 



X. C.] SPRIKG T E R M ,  1925. 621 

in them being clearly stated and fully explained by his  Honor. The  
remaining exceptions are  formal. 

The  issue in this case involved the life and death of defendant. The  
record shows that  the tr ial  was conducted by the presiding judge with 
full appreciation of the grave responsibilities imposed upon him and 
in  strict compliailce with the law. Defendant has forfeited his life and 
must now suffer death;  this is  in accordance with the law of the State, 
for defendant has wilfully, unlawfully and feloniously, with malice 
aforethought, killed and murdered F rank  Green, against the peace and 
dignity of the State;  the murder was a deliberate and premeditated 
killing; the punishment prescribed by law is death. 

On appeal to this Court, where only matters of lam or legal inference 
can be considered, me find 

N o  error. 

(Filed 6 May, 1925.) 

Attachment-Clerks of Court-Appeal - Statutes-Motions-Undertak- 
ing-Bond. 

Where in the husband's civil action for damages for the alienation of 
his wife's affection the plaintiff has given the undertaking in attachment, 
and the defendant has mored before the clerk of the court for an 
increase of the bond and appealed from the denial of hi9 motion, and 
the same has heen sent to the residcnt judge of the diitrict accordingl). 
the appeal is from a question of fact as distinguished from an issue of 
fact, the statutes on the subject gire the plaintiff the right to be heard 
before the judge, and \\here the judge, notnithstanding the plaintiR's 
cx1)ressed desire to be heard, proceeds nitllout affordinr him this opIwr- 
tunity and increases hi? bond, his action is contrary to the requirements 
of the statute and ineffectual. C S., 633, 635, 636. 

APPEAL by plaintiff from judginent rendered by A'fatk, J., at Cham- 
bers, in Monroe, N. C., 211 December, 1024. 

This is a civil action for damages for alienating the affections of the 
wife of the plaintiff. A warrant  of attachment vaq issued in said pro- 
ceedings, and plaintiff filed $200 undertaking. The defendant filed 
motion to  increase bond. Upon hearing the motion before the clerk, 
it  lvas denied, and from this jutlgmcrit tlir dcfenciant appealed. 

T h e  order of the clerk is as follows: 
"This cause coming on to be heard before the undersigned clerk of 

this court on the motion filed by tho defendant i n  said cause under date 
of 9 December, 192-1, and which was set for  hearing under date of 11 
December, 1924, and the same being heard, and after hearing the same 
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it is ordered and adjudged and the motion is hereby denied. Done this 
11th day of December, 1924. Edgar Haywood, C. S. C 

From the foregoing judgment the defendant gave notice in  open 
court of appeal from said judgment to the judge of the court riding this 
judicial district to be heard at  such time and place as the said judge 
may appoint by agreement. . . . 

The defendant also moved the court to dismiss said action on account 
of irregularities in the affidavit of writ of attachmen; and the com- 
plaint, and said motion is overruled. . . . 

The defendant appealed from said ruling to the judge of the court 
holding the courts of this judicial district. Edgar Haywood, C. S. C." 

After hearing the motion and appeal by defendant, there was no 
further proceedings of any kind in the premises so far  as disclosed by 
the record until 23 December, 1924, when notice was served on plain- 
tiff's attorney of hearing to be at  Monroe on the following day at  
10 o'clock a. m. before his Honor, A. M. Stack, Judge. The plaintiff's 
attorney wired Judge Stack on the morning of 24 December, 1924, as 
follolvs : 

"Judge A. M. Stack, Monroe, N. C. 
Byrd against Nivens received notice yesterday from defendant that 

he would move today to increase bond. Apptlal irregular not compliance 
with statute, papers never returned to clerk since issued. Weather too 
inclement account heavy sleet, notice insufficient, date inopportune and 
under circumstances plaintiff does not consthnt to hear case out of dis- 
trict. R. T. Poole, Attorney for Plaintiff." 

The decision of Judge Stack is as follows: 
"The above entitled case coming on to be heard before the under- 

signed judge at  Monroe, Korth Carolina, on the 24th day of December, 
1924, upon the defendant's appeal from an order of the clerk of the 
Superior Court of Montgomery County refusing to require the plaintiff 
to increase the bond in attachment in this case, and tbe motion being 
heard at  the time and place stated above over the plaintiff's objection, 
and after hearing counsel for the defendant, and examining the papers 
in the cause, the court is  of the opinion that the bond should be 
increased, and, therefore, orders that the plaintiff, within ten days of 
the service of a copy of this order on him, give a good and sufficient 
undertakingin the sum of $1,000, pursuant to statutg to indemnify the 
defendant against damage which he may suffer by reason of said attach- 
ment, and upon failure of the plaintiff to give said hond as herein 
required within ten days of the service of this order upon him, then 
this action shall stand dismissed. The bond required a'tove is to be in 
addition to the $200.00 bond already filed. This 24th day of Decem- 
ber, 1924." 
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Plaintiff duly excepted, assigned error and appealed to the Supreme 
Court : 

"1. Tha t  the statute provides how cases may be appealed from clerks 
of the Superior Court to the  Superior Court judge, and there was no 
such compliance in this case. 

2. Because there was not sufficient notice to the plaintiff to attend 
tlie hearing. 

3. Because the judge heard the case out of the 15th Judicial Dis- 
trict, over protest of plaintiff. 

4. Because the judge made an  order dismissing the plaintiff's action, 
if he  failed to file $1,000 bond within ten days from service of copy of 
the order." 

R. T .  Poole  for plaintif f .  
S o  counsel for de fendan t .  

CLARKSOS, J. C. S., 827, is as follows: "The defendant, or person 
who has acquired a lien upon or interest in his property before or after 
it was attached, may a t  any time before the actual application of the 
attached property, or  the proceeds thereof, to the payment of a judg- 
ment recovered in the action, a p p l y  t o  the court having jurisdiction to  
vacate or modify the warrant, or to  increase the s ~ c u r i t y  given b y  the 
plainti f ,  or for one or more of those forms of relief, together or i n  the 
alternative, as  in cases of o ther  provisional remedies." (I tal ics ours.) 

T h e  clerk of the Superior Court of Montgomery County, before 
issuance of attachment in  this cause, required plaintiff to give an under- 
taking in the sum of $200, in accordance with C. S., 803. Defendant 
made a motion to increase the security given by the plaintiff from $200 
to $20,000, under C. S., 827, s u p m .  The clerk gave notice to the attor- 
neys representing the parties that  the motion would be heard at Troy 
at one o'clock, 11 December, 1924. Upon the hearing the motion of 
defendant TIas denied. The defendant appealed from the ruling of the 
clerk. 

C. S., 633, is as follows: 
"Appeals lie to the judge of the Superior Court having jurisdiction, 

cither i n  term time or vacation, from judgments of the clerk of the 
Superior Court i n  all matters of law or legal inference. I n  case of such 
transfer or appeal, neither party need give a n  undertaking for costs; 
and the clerk shall transmit, on the transfer or appeal, to the Superior 
Court, or to the judge thereof, the pleadings, or other papers, on which 
the issues of fact or of law arise. An  appeal must be taken within ten 
days after the entry of tlie order or judgment of the clerk. Bu t  an 
appeal can only be taken by a party aggrieved, who appeared and 
moved for, or opposed, the order or judgment appealed from, or who, 
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being entitled to be heard thereon, had no opportunity of being heard, 
which fact may be shown by affidavit or other proof." 

C. S., 635. "On such appeal, the clerk, within three days thereafter, 
shall prepare and sign a statement of the case, of his decision and of 
the appeal, and exhibit such statement to the parties or their attorneys 
on request. I f  the statement is satisfactory, the parties or their attor- 
neys must sign it. I f  either objects to the statement as partial or 
erroneous, he may put his objections in  writing, and the clerk shall 
attach the writing to his statement, and within two days thereafter he 
shall send such statement, together with the objections, and copies of 
all necessary papers, by mail or otherwise, to the judge residing in  the 
district, or in  his absence to the judge holding the courts of the district, 
for his decision." 

C. S., 636. "It is the duty of the judge on receiving a statement of 
appeal from the clerk, or the copy of the record of an  issue of law, to 
decide the questions presented within ten days. But  if he  has been 
informed in-writing, by the attorney of either party, that he  desires to 
be heard on the questions, the judge shall fix a time a r d  place for the 
hearing, and give the attorneys of both parties reasonable notice. H e  
must transmit his decision in writing, endorsed on or attached to the 
record, to the clerk of the court, who shall immediately acknowledge 
i ts  receipt, and within three days after notify the attorneys of the 
parties of the decision and, on request and the paymmt of his legal 
fees, give them a copy thereof, arid the parties receiving such notice 
may proceed thereafter according to law." 

I n  Cushing v. Sfyron,  104 IT. C., p. 338, Xerrimcn, C. J., said:  
"The clerk of the court, acting as and for the court, had authority, 
out of term time, to grant the warrant of attachment (The  Code, see. 
351) (now C. S., Sol ) ,  and, likewise, to allow all proper amendments 
in  that  respect and connection. (The  Cod(., see. 251, 273) (now sub- 
stantially C. s . ,  403-547.) From his decision an ap3eal lay to the 
judge, which might be taken within ten days after the entry of the 
order or judgment complained of, and, within three days after the  
appeal was taken, i t  was the duty of the clerk to 'prepare a statement 
of the case, of his decision and of the appeal,' and sign the same. H e  
should, within that time, have exhibited this statement to the parties or 
their attorneys; if it were satisfactory, thth parties or their attorneys 
should have signed the same; if either party objected to the statement 
as partial or  erroneous, he should have put his objection in writing, 
and this objection should have been attached to the siatement of the 
casc. Within t ~ o  days after this was done, the cle-k should have 
sent such statement and the objections, and copies of all necessary 
papers, by mail, or otherwise, to the judge for his decision. (The Code, 
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secs. 252, 253, 254) (now substantially C. S., 632, 633 and 635, supra.) 
Palmer v. Bosher, 71 N .  C., 291." 

I n  Ledbetter 1%.  Pinner, 120 S.  C., 455, i t  was held, a t  p. 453: 
"From the r e ry  nature of the proceedings on appeal from the clerk to 
the judge, it is clear that  such appeals can be heard a t  chambers and 
anywhere in t h e  district." (Italics ours.) And a t  p. 458: "The only 
controvrted fact arising on the pleadings was as to the advisability of 
a sale for partition or an  actual division. This was riot an  issue of fact, 
but a question of fact for the decision of the clerk in  the first instance, 
subject to review by the judge on appeal." T a y l o e  v. Carrozu, 156 
S. C., p. 6. 

I11 the present case, i t  was not "an issue of fact7' to be determined by 
a jury, "but a question of fact7' for the clerk, and, on appeal, subject to 
review by the judge. Under the facts and circun~stances, as appear of 
record, we do not think C. S., 633, 635 and 636, supra, have been sub- 
stantially complied with by defendant. Hicks v. W o o f e n ,  175 K. C., 
597. V e  do not think that  "the judge residing in the district, or i n  
his absence the judge holding the courts for the district," can hear the 
questions and render a decision out of the district. Reasonable notice 
must be given the attorneys of both parties. Of course, these provisions 
can be, under certain circumstances, by agreement of parties, changed 
or waived. 

W e  find nothing in the record showing either that  the provisions were 
waived or any agreement to waive same. On the contrary, plaintiff, 
from the record, is standing strictly on his legal rights. 

The  judgment 
Reversed. 

below is 

REID DAVIDSON v. JOHN E. S. DAVIDSON 

(Filed 6 May, 1925.) 

Divorcoillimony Pendente LiteStatute-Appeal and Error. 
While the amount allowed in the Superior Court as alimony for the 

wife's sup'port and counsel fees pendente ltte (C. S . ,  1666) is not ordi- 
narily reviewable on appeal to the. Supreme Court, it may be other\~ise 
i n  exceptional cases, where the allo\Vance is altogether disproportioned 
to the husband's earnings or income from property, and the findings in 
this case appearing to be meager in this respect, the case is remanded 
for the inquiry to be proceeded nith, to ascertain what allowance would 
be "just and proper, having regard to the circumstances of the parties." 

 PEAL by defeildant from an order of IIarding, J., made 31 January,  
1925, at Chambers in  MECKLENB~RG. 
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On 10 January ,  1925, the plaintiff brought suit against the defendant 
for divorce from bed and board, filed her complaint, and served a 
written notice on the defendant that  on 16 January ,  1925, she would 
apply for alimony penden te  l i t e  and for a n  allowance for counsel fees 
and expenses. Several affidavits were filed by the parties, and the 
motion was heard on 23 January .  Among the findings of fact are the 
following : 

1. The  plaintiff and defendant own jointly a home in the city of 
Cllarlotte, the title to ~vhich  is in both plaintiff and defendant, the 
defrndant having purchased same since the marriage and having the  
dretl made to both the plaintiff and the defendant for the purpose of 
protecting the defendant and for protecting the plaintiff if any finan- 
cial rewrses should come to the defendant or i n  case of death of the 
defendant. 

2. U p  until the 8th of January ,  1929, the plaintiff and defendant had 
lived together in said home. On that  date the plaintiff left the home 
of the defendant and has not occupied said home since said time, and 
the defendant is n o r  in sole possession thereof. The  ralue of said home 
is  about $ The defendant has no other property other than 
income from his practice as a physician, which aggregates annually 
$2,000, out of which are paid the expenses of the office, rent, salary 
of nurse or attendant in his office, and other expenses incidental to his 
own professional business, which amounts to $950 per y2ar. 

3. The  plaintiff has in  her own right swen shares of stock in  the 
Home Real Estate & Guaranty Company, i n  the citv of Charlotte. 
Said stock is worth not less than  the par value of $100 per share, and 
since the first day of January ,  1925, there has been paid to her an  
annual tliridend of 854. T h e  phintiff has no other n-eans or income 
from which to derive a support. When the plaintiff l ~ f t  the home of 
defendant she had in cash $117 and she has received as income $56, 
bei~ig S>h dividend on seven shares of stock, par ra lue  $100, in Home 
R e d  Estate 6: Guaranty Company. 

The  defendant was ordered to pay into the clerk's office on 1 5  
February, 1029, $150 to corer the plaintiff's counsel few and expenses, 
and $100 on the first day of March and on the first day of each suc- 
ceeding month as alimony penden te  l i f e .  The defendait  excepted and 
appealed. 

P a r k e r ,  S t e u a r t ,  X c R a e  cf? B o b b i t t  a n d  V a l f e r  C l a r k  f o r  appe l lan t .  
T h a d d e u s  A. Adanzs  for  appel lee .  

, I~a ius ,  J. This  is an  application for alimony pending the plaintiff's 
suit for  divorce from bed and board. I t  is authorized by C. S., 
1666, which is to be distinguished from section 1665 providing for ali- 
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mony after judgment and from section 1667 providing for a reasonable 
subsistence under certain conditions without impairing the marriage 
contract. 

The defendant contends that the amount allowed as temporary ali- 
mony is excessive and makes this the ground of one of his exceptions. 
I t  has been held in several of our decisions that while the right to ali- 
mony involves a question of law, the amount of alimony and counsel 
fees is a matter of judicial discretion and usually not reviewable. Jones 
v. Jones, 173 N. C., 279; Barker v. Barker, 136 N.  C., 316; Moore v. 
Moore, 130 N .  C., 333; Xiller v. Miller, 75 N .  C., 70. Excepting 
attorney's fees and expenses, the amount ordinarily allowed perrdenfe 
lite under section 1666 is not in excess of the amount prescribed by 
section 1665 upon a final judgment for dirorce from bed and board- 
that is, one-third part of the net annual income from the estate and 
occupation or labor of the party against whom the judgment is ren- 
dered. 19 C. J., 222 (532). But this rule is not inflexible and the 
amount to be allowed is not arbitrarily fixed by the statute. "The 
income," said X r .  Justice B y n u m  in Xiller v. Xiller,  supra, "may be 
derived from personal labor, wages, or salary, as well as from lands 
or personal property"; and in Muse v. ,Ifuse, 84 N .  C., 36, X r .  Justice 
Ruflin remarked, '(A husband is not excused from the maintenance of 
his wife because he lacks an estate. H e  must labor, if need be, for her 
support." But "before an allowance of temporary alimony is made, 
admission or proof of the husband's ability to pay it should be shown. 
The allowance may be based on the husband's earnings, or his earning 
capacity, although he is not possessed of money or property." 19 C. J., 
216 (518). 

The parties hold the house and lot in the city of Charlotte as an 
estate by the entirety. Granting that the defendant has the right to 
control, use, and lease the property during coverture (Dorsey v. Kirk-  
land, 177 X. C., 520)) we find nothing in the record which determines 
either its actual or its rental value. The judge found the fact to be 
that the defendant's only remaining property is the income derived 
from his practice as a physician. I t  is also undetermined whether his 
present income is the reasonable measure of his earning capacity. 
Apparently his only source of revenue is an annual income of $2,000, 
from which is to be deducted,$950 for expenses necessary to the prose- 
cution of his business. His  net annual income, then, is $1,050, less 
than $100 a month; and by the judgment he is required to pay the 
plaintiff more than his net income. The amount, we apprehend, is 
proportionately more than the judge intended to allo-r. I t  may be all 
the circumstances disclosed at  the hearing do not appear in the record, 
but upon the facts found and presented by the appeal, it would seem 



628 I K  T H E  SUPREME COURT. [I89 

that the allowance exceeds that which is contemplated by the statute. 
The situation, of course, may be clarified by a more comprehensive 
finding of the facts. 

While we think the alimony allowed by the judge is more than his 
findings justify, still upon another hearing additional evidence may be 
received in  reference to the value of defendant's entire estate, and the 
net annual income that is or should be derived from his estate and 
labor. The ultimate object is to secure such alimony a,3 may be "just 
and proper, haring regard to the circumstances of the parties." C. S., 
1666. 

That the complaint does not state a cause of action is another con- 
tention which is urged by the defendant. A discussion cf the questions 
pertaining to the sufficiency of the complaint may be found in the fol- 
lowing cases: Everton v. Everton, 50 N. C., 202; Erwin v. Erwin, 
57 N .  C., 82; Joyner v. Joyner, 59 N. C., 322; 1lIcQuetn v. McQueen, 
82 N.  C., 471; White v. White, 84 N .  C., 342; Jackson v. Jackson, 
105 N. C., 433; O'Connor v. O'Connor, 109 N. C., 140; illartin v. 
Martin, 130 N .  C., 27; Garsed v. Garsed, 170 N .  C., 672. Everton v. 
Everton, however, is criticized obifer in Jonm v. Jones, 173 X. C., 283. 
The exception addressed to the alleged insufficiency of the complaint 
presents a serious question; but as this is a preliminary motion and as 
the case goes back on another ground, we think the plaintiff should not 
be denied the right of moving to amend her complaint so as to make its 
allegations more comprehensive and more specific. Jackson v. Jackson, 
supra. 

I t  is also insisted for the defendant that the court erred in hearing 
evidence of circumstances occurring within six months after the insti- 
tution of the action, but there were antecedent facts tencling to support 
the plaintiff's contentions, and we are not warranted in reversing the 
judgment solely on this ground. The issues have not yet been sub- 
mitted to the jury. 

Reversed and remanded. 

JAMES K. ROANE v. TV. E. G .  ROBINSON, S. M. ROBCNSON, C. M. 
ROBINSON AND JOHN C. RANKIN. 

(Filed 6 May, 1925.) 

Wills--Estates - Remainders - Fee Simple - Repugnancy - Executory 
Devi-Statutes. 

Where the will devises realty to the testatrix's husband "to be his own, 
entirely and solely without restriction," but should he die leaving issue 
by a subsequent marriage, to be divided as set forth in the will: Held,  
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h~ the first provision the husband takes the fee, not a life estate with 
power of disposition, and the further and restricted provision being 
repugnant thereto is void, and he may convey to a purchaser a fee- 
simyle title under the devise. C. S., 4162. 

~ P P E A L  by defendants from Lane, J., at March Term, 1925, of 
MECKLEXBURG. 

Controversy without action. Following are the material facts : 
1. Mrs. Tirginia 31. Roane died a resident of the State of Virginia 

on 22 June,  1905, leaving a last will and testament which has been 
duly probated and recorded in the office of the Probate Court of 
Xing William County, Virginia, and the same has also been duly pro- 
bated and recorded in the office of the clerk of the Superior Court of 
Mecklenburg County, North Carolina. 

2. The will contains these provisions: 
( a )  To my niece, Virginia Graham Waring, of Memphis, Tenn., 

I leave all my mother's jewelry, save an aquamarine set (bracelet, 
brooch and necklace), which I give to my nephew, Thomas Roane 
Waring, Jr., of Memphis, Tenn., as my present to his bride when he 
marries. 

( b )  To my beloved husband, James Keith Roane, I leave all else I 
die possessed of, personal and real, to be his own, entirely and solely, 
to use and spend as he chooses, without any restriction. I n  the event, 
ho~vever, that he does not marry and have issue, I wish what is left of 
my realty at his death to be divided as I shall hereafter state, only to 
be so divided in case he does not leave living issue at his death, but in 
the event of issue by any subsequent marriage to be divided as devised 
in fourth article of this will. 

(c )  James Iieith GRoane dying without issue, I desire two hundred 
dollars be given to each of my nephews, Thomas, Ear l  and James Roane 
Commins, of Rumford, Va. Also the silver marked "R" being either 
that belonging to their grandfather, James Roane, or else gifts to me 
from them. The rest of the personalty and realty to go to Thomas 
Roane TITaring, J r . ,  of Memphis, Tenn. 

( d )  I n  event of James Keith Roane, my beloved husband, leaving 
issue'by a subsequent marriage, I want all my personalty and realty I 
die possessed of and not $pent by him up to his death to go to his 
children, save only the silver marked "W," the silver and Bohemian 
glass set given me by my father, the siIver marked "R. P. A.," my 
mother's portrait and portrait of Uncle Thomas Roane, which articles 
I desire given to my nephew, Thomas Roane Waring. 

3. The testatrix was survived by her husband, but she left no children. 
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4. At the time of her death she was the owner (besides certain real 
estate in Virginia) of five lots in the city of Charlotte, which are the 
subject of this controversy. 

5 .  After her death the plaintiff (surviving husband) married again, 
is 7 2  years of age, and has no children born of the second marriage. 

6. The plaintiff has contracted in writing to convey to the defendants 
in fee simple the five lots described above, and the defendants have 
contracted to purchase said lots at an agreed price. 

7 .  The plaintiff is ready and willing to execute his deed for said lots, 
and the defendants are ready, able, and milling to con~ply with their 
contract, but deny that plaintiff can convey a title in fee. 

8. The controversy submitted to the court for its decision is whether 
said James I<. Roane acquired the right and power to convey a fee- 
simple title to the lands above described under the prcvisions of the 
will of Mrs. Virginia &I. Roane. 

Upon the facts, it was adjudged that the plaintiff is entitled to have 
specific performance of the contract by the defendants and that upon 
tender by the plaintiff of a deed in fee with the usual covenants the 
defendants be required to accept the same and to comply with the con- 
tract of purchase. The defendants excepted and appealed. 

Pharr & Bell for plaintiff. 
C. H .  Gover and D. W .  Spencer for defendants. 

ADAMS, J. The question presented has been before the Court so 
often that nothing more is necessary than a brief review of some of the 
decisions in which the controlling principle is treated. Whether a devise 
of land with a power of disposition over i t  carries the fee or a lesser 
estate is obviously dependent upon the terms in which i t  is expressed. 
The rule is clearly stated in C'arroll v. Hewing: "Whl2re real estate 
is given absolutely to one person, with a gift over to another of such 
portion as may remain undisposed of by the first taker at his death, 
the gift over is void, as repugnant to the absolute property first given; 
and it is also established law that where an estate is given to a person 
generally or indefinitely with a power of disposition, clr to him, his 
heirs and assigns forever, it carries a fee, and any limitation over 
or qualifying expression of less import is void for repugnancy. The only 
exceptions to such a rule is where the testator gives to the first taker 
an estate for life only, by certain and express terms, and annexes to it 
the power of disposition. I n  that particular and special case the devisee 
for life will not take an estate in fee, notwithstanding ihe naked gift 
of a power of disposition." 180 N. C., 369. 
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B y  statutory provision a devise of real eqtate shall be construed to be 
a dexise in  fee simple unless i t  appear in express words or by plain 
intent that  the testator's purpose was to conr ey an estate of less dignity. 
C. S., 4162. An unrestricted devise of real property therefore passes 
the fee. I f  a fee be limited after a fee by way of executory devise tlie 
taker of the first fee cannot as a general rule bar the taker of the second 
fee by the execution of a deed of bargain and sale with warranty. 
Jfyers C. Craig, 44 S. C., 169, overrulirig Spruill C. Leary, 35 N. C., 
225, 403, and distinguishing 2;'lynn c. It7illiams, 23 N .  C., 508. Bu t  this 
principle docs not apply lic're, for i t  nil1 be noticed that  hlrs. Roane's 
"wish" as to the disposition of certain property after the death of her 
husband relates t o  such real property as  may be left by him undisposed 
of-in her words, "what i s  left of my realty a t  his death to be divided 
as I shall hereafter state." Moreorcr, where a fee is limited upon a fee 
by way of executory devise, if a general right to dispose of the property 
is give11 to the taker of the first fee, such right is  inconsistent with 
tlie second fee and the consequence is that  the limitation over of tho 
second fee is inoperative and void. Seu~ la~z t l  v. Xec land ,  46 N. C., 463; 
Hall v. Robinson, 36 X. C., 348. I n  McDaniel v. XcDaniel, 58 N .  C., 
331, Chief Justice Pearson employed this language: "If one devises in 
fee simple, he cannot make a limitation over by way of executory devise 
without cutting down the first fee, i n  order to  make room for the second; 
for, after giving a fee simple absolutely, there i s  no part  of the estate 
or  interest left i n  him. So, if one clevises without an  express limitation 
of the estate, and gires a general p o m r  to dispose of the land, he cannot 
make a limitation over to  a third person i n  case the first taker dies 
without disposing of the land, or of such par t  as he may not dispose 
of, for  the general power confers the absolute ownership, and leaves 
nothing in the devisor. But ,  if one devises to A and his heirs, the 
estate of A to be void in the event of his  dying without a child living 
a t  his death, the devisor still has  some interest which he may give to a 
third person, or  by reason of which h e  may confer on A a power of 
disposition with such restrictions as  he may see proper to impose, and 
there is no principle of law which prevents him from doing both, as is  
done in  our case." So with a single exception, to which we shall advert, 
i n  the words of Chancellor A'ent, "We may lay i t  down as an  incon- 
trovertible rule that  where an  estate is given to a person generally, or 
indefinitely, with a power of disposition, i t  carries a fee." Jackson v. 
Robbim, 16 John.  Rep. 537; Kent's Com. 35, 586; Batchelor v. ~l facon ,  
69 N .  C., 545; Williums v. Parker, 84 K. C., 90; Fellowes v. Durfey,  
163 K. C., 305; Smith v. Creeck, 186 N .  C., 187; O'Quinn v. Crane, 
ante, 97. 
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As pointed out in Carroll v. Herring, supra, the exception to the 
"incontrovertible rule," which has been referred to, arises where the 
testator gives to the first taker an estate for life only l ~ y  certain and 
express terms and annexes to it the power of disposition. I n  such case 
the devisee for life does not take an estate in fee. There is a fair 
illustration of the principle in Chewning v. Jlason, 158 K. C., 578. 
The will contained this clause: "I give and bequeath (after all my just 
debts shall have been paid) all of my real and personal property, to- 
gether with all debts owing my estate, to my wife, Martha Chewning, 
during her natural life, and then to dispose of it as she sees proper." I n  
an opinion in which many authorities are cited the Court held that the 
wife took only a life estate. The principle upon which the reasoning 
rests is sustained in other cases which are familiar to the profession, 
among them Burwell v.  Bank, 186 N. C., 117; i2lXer v. Scott, 
185 N .  C., 93; ibid., 184 N. C., 556; Allen v. Smith, 183 N .  C., 222; 
Herring v. Will iam, 158 N.  C., 1; Patrick v. Xorehead, 85 N .  C., 62. 

I n  Chewning v. Xason, supra, the Court, noting a marked distinction 
between "property" and "power," said: "The estate devised to Mrs. 
Chewning is property, the power of disposal a mere authcrity which she 
could exercise or not, in her discretion. She had a general power annexed 
to the life estate, which she derived from the testator under the will. 
I f  she had exercised the power by selling the land, the title of the 
purchasers would have been derived, not from her, who merely executed 
the power, but from the testator or the donor of the power. 'The ap- 
pointer is merely an instrument; the appointee is in by the original 
deed. The appointee takes in the same manner as if his name had been 
inserted in the power, or as if the power and instrument executing the 
power had been expressed in that giving the power. H e  does not take 
from the donee, as his assignee.' 2 Wash. R. P., 320; 1 Sugden on 
Powers (Ed. 1856)) 243; 2 Sug. Pow. 22; Doolittle v. lleuris, 7 Johns 
ch. 45. 'In the execution of a power there is no contract between the 
donee of the power and the appointee. The donee is the mere instru- 
ment by which the estate is passed from the donor to the appointee, 
and when the appointment is made, the appointee at  once takes the estate 
from the donor as if it had been conveyed directly to hirn.' Norfleet v. 
Hawkins, 93 N.  C., 392. I t  does not follow, because she could sell and 
convey the land under the power, that she thereby becam,: the owner in 
fee." I n  accord with this are other cases maintaining the general 
doctrine that where a life tenant is given unrestricted power to dispose 
of the estate devised he may exercise the power and by deed properly 
executed may convey the property in fee. Parks v. Robinson, 138 N. C., 
269; Darden v. Matthezcs, 173 N.  C., 186. 
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The plaintiff contends that the judgment should be affirmed whether 
the deed tendered the defendant be treated as the exercise of a power or 
as the conveyance of a fee devised to the plaintiff. 
111 our opinion, the plaintiff acquired a title in fee simple to the lots 

in  question under the second item of the will and is entitled to the 
specific performance of his contract with the defendants. The  judgment 
is, therefore, 

Affirmed. 

MARY I. JENKINS, ADMINISTRATRIX OF HUGH H. JEXKINS, DECEASED, V. 

THOMAS GRIFFITH, A. J. DRAPER AND J .  R. WITHERS, ISDnrID- 
UALLY AKD AS MEMBERS OF THE MECBLESBURG HIGHWAY COMMISSION, AND 

JIECK1,ESBURG HIGHWAY COMMISSION, A CORPORATION. 

(Filed 6 May, 1925.) 

GovernmentRaads and Highways-Counties-Road Commissions--Neg- 
ligence. 

An agency of county government incorporated by statute to assume 
control and working of the county highway, formerly performed by the 
county commissioners, exercises therein a purely governmental function, 
from which no liability will attach for personal injuries inflicted on 
others by the negligence of its employees. 

APPEAL by pIaintiff from Shaul, J., October Term, 1924, of MECIC- 
LENBURG. 

The plaintiff declared in  tort for the wrongful death of her intestate 
caused by the alleged negligence of the defendants while her intestate 
was working as a convict under sentence from the Superior Court i n  a 
rock quarry in connection with the building of the public roads of said 
county. The specifications of negligence are :  failure to exercise due 
care to proride a safe place in  which to work; failure to warn and 
notify deceased of such dangers as were incident to the use of dynamite, 
and a failure to furnish reasonably safe appliances, and failure t o  have 
persons of experience to conduct the blasting of rock. The defendant, 
Highway Commission, demurred for that the complaint failed to set 
out a cause of action against i t  i n  tort for which i t  was liable. Demur- 
rer sustained and plaintiff appealed. 

J .  F. Flowers and Afarvin L. Ritch for pb in t i f .  
J .  L. DeLaney for defendant. 

PER CURIAM. The corporate defendant was created by chapter 383, 
Public-Local Laws 1921, and vested with certain duties and powers 
which hitherto had been exercised by the Board of Commissioners of 
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Mecklenburg County. This defendant extwises only governmental 
functions-builds, maintains and controls public roads in Mecklenburg 
County, which are not a part of the State system, and has charge of 
the county convicts, as provided by its charter above cited. 

Seither phase of the duties of this defendant exceeds the limits of 
purely governmental functions. Hence, this action cannot be main- 
tained against the defendant, Mecklenburg Highway Commission. 
Scales v. WinstonAalem, ante, 469; Xoody v. Stato Prison, 128 
N. C., 1 2 ;  lllurdock Grate Co. v. Commonwealth, 152 Mass., 28;  Balce~ 
v. Spmcer State Hospital (W. Va.), 121 S.  E., 497;  Bourne v. Hart, 
93 Cal., 321;  County Commissioners v. Duclcett, 20 Md., 468; 83 Am. 
Dec., 557, and note; Clodfelter v. State, 86 N. C., 51; White a. Com- 
missioners, 90 N .  C., 437; Burbank v. Commissioners, 92 N .  C., 257; 
Jlawuel v. Commissioners, 98 N. C., 9 ;  Threadgill v. C'ommissioners, 
99 N .  C., 352; 111o.fitt v. Asheville, 103 N.  C., 237; Pritchard v. Com- 
missioners, 126 N .  C., 908; Bell v. Commissioners, 127 N C., 85 ;  Jones 
v. Commissioners, 130 N. C., 451; Hitch v. Commissionws, 132 N. C., 
573; Keenan v. Commissioners, 167 K. C., 356;  Snider 1. .  High Point, 
168 N. C., 608; Sandlin v. Wilmington, 185 N .  C., 257. 

Therefore, the judgment of the trial court, dismissing this action as 
to the Mecklenburg Highway Commission, is 

Affirmed. 

A. L. GHORLEY, ADMINISTRATOR, v. ATLANTA & CHARLOTTE AIR LINE 
RAILWAY COMPANY Er AL. 

(Filed 6 May, 1925.) 

Carriers-NegligencsEvidencsNonsuitLast Clear Chance. 
Upon a motion as of nonsuit in this case: Held,  the evidence was suffi- 

cient upon the issue of the contributory negligence of the plaintiff's 
intestate, to sustain a verdict in plaintiff's favor, there being testimony 
that the engineer on defendant railroad company's locomotive should have 
seen the intestate in time to have avoided the injury,  under the rule of 
the last clear chance. 

APPEAL by defendants from Stack, J., at December Term, 1924, of 
GASTOX. 

Civil action tried upon the following issues: 
"1. Was plaintiff's intestate killed by the negligence of the defendant 

as alleged in  the complaint ? Answer : Yes. 
"2. Did the plaintiff's intestate contribute to her death by her own 

negligence as alleged in the answer ? Answer : No. 
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"3. What damages, if any, is the plaintiff entitled to recover of the 
defendant ? Answer : $1,000.00." 

At the conclusion of plaintiff's evidence, on motion of defendants, 
judgment of nonsuit was entered as to the Piedmont 8: Northern Rail- 
way Company and the city of Gastonia. 

From a judgment on the verdict for plaintiff, the defendants, Atlanta 
8: Charlotte Air Line Railway Company and Southern RaiIway Com- 
pany, appeal, assigning errors. 

George W .  Wilson, Woltz & Woltz, Xarvin  Ritch and Xangum & 
Denny for plaintiff. 

Jlanly, Hendren & Womble, Clyde R .  Hoey, George B. illason and 
0. F. Jlason for defendants. 

PER CL-RIAM. The defendants' chief assignment of error, or the one 
most strongly urged on the argument and in their brief, is the excep- 
tion addressed to the action of the court in overruling their demurrer 
to the evidence, interposed first at  the close of plaintiff's evidence, by 
motion to dismiss the action or for judgment as of nonsuit, and renewed 
by like motion at  the close of all the evidence. C. S., 567. 

Viewing the evidence in  its most favorable light for the plaintiff, the 
accepted position on a motion of this kind, we think the trial court 
was justified in submitting the case to the jury, and that the verdict is 
amply supported thereby. I t  is the settled rule of practice in this 
jurisdiction that, on a motion to nonsuit, the evidence which makes 
for the plaintiff's claim and which tends to support his cause of action, 
whether offered by the plaintiff or elicited from the defendant's wit- 
nesses, is to be taken and considered in its most favorable light for the 
plaintiff, and he is entitled to the benefit of every reasonable intend- 
ment upon the evidence and every reasonable inference to be drawn 
therefrom. S a s l ~  v. Royster, ante, 408. 

No benefit would be derived from detailing the testimony of the 
several witnesses, as the principal question before us is whether it is 
sufficient to carry the case to the jury, and me think it is. 

I t  was earnestly insisted by defendants that, under the evidence, 
plaintiff's intestate, a child seven years of age, was guilty of contribu- 
tory negligence in walking on defendants: track in front of a moving 
train, which caused her death, but me think the trial court was clearly 
correct in submitting the question to the jury, as he did. There was 
ample evidence to warrant the jury in  finding that the engineer or 
fireman, in the exercise of reasonable care, could have seen, and should 
have seen, the little girl in time to have avoided the injury. The train 
mas not in sight when plaintiff's intestate went upon the track, and, 
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though she was walking with her back to the train, no signal or warn- 
ing was given to notify her of its approach. The engineer and fireman 
said they could not see her because of a 356 curve in the track and a 
moving freight train on a parallel track. There was evidence from 
the plaintiff to the contrary. The passenger train which struck plain- 
tiff's intestate was running at the time of the injury in excess of the 
rate of speed allowed by ordinance of the city of Gastonia. The case 
was properly submitted to the jury. For  a valuable and exhaustive 
treatise on "Contributory Negligence of Children," see Jacobs v. Koekler 
Sporting Goods Co., 208 N. Y., 416, as reported in L. R. A., 1917-F, 
and annotation, pp. 10-164. 

The evidence was conflicting on the main issue of l i a ~ i l i t y ;  the jury 
has determined the matter against the defendants; there is no reversible 
error appearing on the record; the verdict and judgment will be upheld. 

No error. 

M. S. HENSLEY ET UX. v. L. HELVENSTOK. 

(Filed 6 May, 1925.) 

Negligence-Automobiles-Identity of Permas-Evidenct+Nonsuit. 
Upon motion as of nonsuit upon the evidence in an zction to recover 

damages of defendant for negligently driving his automobile upon the 
highway, wherein the evidence was sufficient as to the negligence alleged, 
testimony of a witness that he had seen defendant driving the car that 
caused the injury to plaintiff, with the admission that the license plate 
upon the car was issued in the name of the defendant, is sufficient to 
take the case to the jury as to the identity of the deferdant as the one 
causing the injury.  

APPEAL by plaintiffs from Shau~,  J., at October Term, 1924, of 
MECRLEXBURG. 

Civil action to'recover damages for alleged negligerlt injuries sus- 
tained by plaintiffs in a collision, on a public highway, between the 
automobile in which plaintiffs were riding and another automobile, 
which plaintiffs allege was owned and opwated at  the  time by the 
defendant, L. Helvenston. 

From a judgment as of nonsuit entered on a demurrer to the evi- 
dence at  the close of plaintiffs' testimony, plaintiffs appeal. 

Brenizer & Scholl for plaintiffs. 
Hueling Davis, Preston & Ross for defendant. 
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STACY, C. J. There mas ample evidence tending to show negligence 
on the part of the driver of the car which struck the automobile in 
which plaintiffs were riding. The motion to nonsuit was allowed on 
the ground that plaintiffs had failed to connect the defendant with the 
operation of said car or to show that he mis liable for its operation. 
I n  this we think there was error. 

Counsel for plaintiffs and the trial court seem to have overlooked the 
following testimony of Dr.  Ward:  "On the night of the 9th day of 
September, 1923, I was in  Charlotte until about ten minutes of nine, 
at  which time I left Charlotte for Monroe; while returning to Monroe, 
about two miles before reaching Matthews, I noticed a car stopped on 
the right-hand side of the road, and I thought that I recognized him 
(Mr. Hensley) as a friend of mine, and so I stopped and asked him 
if he needed any help. H e  said yes, he did, and I pulled up there and 
got in his car and started it for him and turned it owr  to him, and 
while walking back toward my car I looked up tomard Charlotte and 
noticed a car coming at a high rate of speed, swaying from side to 
side. . . . I n  the meantime, Mr. Hensley had gone on tomard 
Monroe and Mr. Helrenston passed me. The car coming down the 
road, swaying from side to side, I mould judge, mas going at a rate of 
speed between fifty and sixty miles an hour. After this car passed at 
the rapid rate of speed which I hare  described, the accident occurred, 
which was, I would judge, 29 yards ahead of where I was at  the time." 

T t  will be observed the witness says, "Mr. Helvenston passed me." 
The natural inference from this testimony is that Mr. Helvenston was 
in the car which was being driren at a high rate of speed and which 
struck plaintiffs' automobile. I t  mas further in e v i d e n c e i n  fact, 
admittetf-that this rapidly driven car which ran into plaintiff's auto- 
mobile bore defendant's license number. This circumstance, taken in 
connection with Dr. Ward's testimony, was sufficient to carry the case 
to the jury. Freenzan v. Dalton, 183 N. C., 538. 

The presence of Mr. Helvrnston on the road that night, if such be 
a fact, as testified to by Dr. Ward, together with the admitted circum- 
stance that the car which ran into plaintiffs7 automobile bore the 
defendant's license plate or number, is sufficient evidence to warrant 
the jury in finding, though they would not be required to find from 
such evidence, that the defendant was responsible for the operation of 
the car which injured plaintiffs. Clark v. Szr*ear~ey, 176 N. C., 5 2 9 ;  
&n?;ille v. Il ' issem, 162 N. C., 96; T.Yallaca v. Squires, 186 i'S. C., 344. 

A reversal of the judgment of nonsuit, of course, leaves the matter 
open for the plaintiffs, if so advised, to renew their motion for an order 
of arrest and bail under Art. 33, ch. 12, of the Consolidated Statutes. 

Reversed. 
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I. C. NANCE ET AL V. NORFOLK SOUTHERN RAILROAD COMPANY. 

(Filed 6 May, 1925.) 

1. EvidencePrincipa,l and AgentDeclasations-Hearsay-Appeal and 
Error. 

Statements of the agent of a railroad company as to the condition of 
its stockyard, where injuries to plaintiff's shipment of stock is alleged 
to hare been caused from exposure in inclement weather, are not part of 
the re8 gestas when made after the alleged injury has occurred, and are 
incompetent as hearsay, but the error may be cured by defendant's further 
evidence or admissions on the subject. 

Held, in this case the evidence given by an expert in  answer to hypo- 
thetical questions was incompetent, applying Hill v. R. R., 186 N. C., 475. 

APPEAL by defendant from S t a c k ,  J., at September Term, 1924, of 
MOKTGOMERY. 

11'. A. Cochran  a n d  R. T.  Poole  for plaintiffs. 
A r m s t r o n g  & A r m s t r o n g  for de fendan t .  

ADAMS, J. The plaintiffs bought a carload of horses and mules in 
Richmond, Virginia, and at  3 p. m., 28 March, 1923, delivered them 
to the Seaboard Air Line Railway for transportation to Troy, in Mont- 
gomery County. The stock arrived in Raleigh the next day at  6 p. m. 
and were delivered to the defendant for carriage to the place of destina- 
tion. On 30 March, at  5 p. m., they were delivered tc the plaintiffs. 
I n  a short time three of the mules died; others, it is asserted, were 
suffering with pneumonia. 

On 29 May, 1923, the plaintiffs brought suit against the defendant to 
recover damages. The alleged cause of action is the defendant's negli- 
gent failure to care for the stock after the car was received by the 
defendant in Raleigh and before it was forwarded to Troy. Specifically, 
it was the alleged negligent keeping of the stock for several hours in 
an open stockyard without suitable nourishment and the negligent 
failure to protect the stock during this time from exposure to cold and 
rain. To support these allegations the plaintiffs introduced three wit- 
nesses who not only testified that sometime in May "the agent in the 
station" at Raleigh pointed out to them the "pen" in which he said the 
stock had been confined when taken from the car, but informed them 
also as to the contents of an official record made more than a month 
before. These witnesses were then permitted to testify concerning the 
condition of the "pen" as they found it to be in Xay. 
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This e d e n c e  was incompetent. The  declarations of the agent were 
hearsay. "One of the most important of the rules excluding certain 
classes of testimony is  that  nhich  rejects hearsay ex-idence. By this is 
nleant that  kind of evidence nhich  does not derive its value s6lely from 
the credit to  be attached to the witness himself, but rests also in par t  
on the veracity and conlpetency of some other person from ~ h o m  the 
witness may have received his information." Jones on Er. ( 2  ed.), 
see. 297: Ring v. Bynum, 137 N .  C., 491; Chandler v. Jones, 173 
S. C'.. 427; S. 2'. S~I - ings ,  184 N.  C., 768. The  agent's statement to 
these vitnesses was not competent as  a declaration characterizing or 
qualifyiug a n  act presently done v i th in  the scope of his agency and 
constitntiug a part  of the res ,qestce; it  was the narrative of a past 
crent and, of course, inadmissible against the defendant. R. R. v. 
Aqmitlrcr?)zan, 178 N. C., 595, 599; Jones v.  Ins. Co., I72 N .  C., 142;  
bim.ith P .  X. R., 68 N. C., 107. 

n u t  this error, otherwise ground for a new trial, n a s  cured by the 
tlefendant's evidence. The  testinlony of W. X. Wilson, defendant's 
clerk, corroborates the plaintiffs' witnesses as to the condition of the 
stockyard. True, there is no direct evidence that  the nitnesses rcferred 
to same place, but the main allegation,of negligence relates to the 
condition, not the situation, of the "pen," and as to this there is no 
substantial difference in  the eridence. 

MTe think, however, there n a s  reversible error in the admission of 
Dr.  Martin's answer to the hypothetical question put to him as  an  
expert. H i s  answer is almost identical with an answer which r a s  
clisappro~ed in IIill c: R. R., IS6 PI'. C., 475. The reasoning in 
that  case, n-hich need not be repeated now, applies with equal force to 
the defendant's exception to the question and answer in the instant 
c2ase. F o r  this error the defendant is entitled to a 

S e w  trial. 

STATE r. MARTIN BOST. 

(Filed 13 May, 1925.) 

1. Appeal and Error-Settlement of C a e N o t i c e  to Pa r t i eeS ta tu t e s .  
Unless the case on appeal to the Supreme Court has been settled by 

agreemeilt of counsel, C. S., 644 gives the parties the right to be notified 
by the judge of the place and time he will settle the case, and where 
the appellant has asked the judge to fix the time and place for the purpose, 
it  is error for the trial judge to disregard his right to be present. 

2. Appeal and Error-Jurors-Chalkn6p-Prejudice--Recordasi. 
Where the appellant makes a rnotiori in the Supreme Court for a 

recordari to show that he had been prejudiced by being wrongfully com- 
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pelled to accept a juror, he must not only show that his peremptory chal- 
lenge had been exhausted, but that the juror had been retained subject to 
his exception. 

3. HomicideMurder  - Self-defense - Instructions--Provocation-Quit- 
ting t b  Comba tAppen l  and Error. 

In an action for a homicide, if there was evidence tending to show that 
the prisoner after provoking a quarrel with the deceased had left 
him and had gone off to attend to his business, without evidence of his 
having provoked the quarrel afterwards, an instruction to the effect that 
the prisoner may not successfully show justification as a defense under 
the circumstances, is reversible error. 

APPEAL by defendant from Sfack,  J . ,  at October Term, 1934, of 
CABARRUS. 

Criminal prosecution, tried upon an indictment charging the defend- 
ant  with murder. 

When the case was called, the  solicitor for the State znnounced that  
he would not insist upon a verdict of murder in  the first degree, but 
that he mould ask for a verdict of murder in  the  second or man- 
slaughter as the degree of guilt might be disclosed by the evidence 
adduced on the hearing. 

The defendant, thereupon, admitted the  intentional killing of the 
deceased with a deadly weapon, and pleaded that  the same was done in 
the  exercise of his own proper self-defense. Under this admission, the 
defendant was giren the opening and conclusion, both in  the introduc- 
tion of evidence and in the order of argument. 

There was evidence on behalf of the defendant tending to show that  - 
Jesse Vanderburg, in company with two of his sons and a man by the 
name of Aiken, came to the home of the defendant on Monday night, 
directly after dark, 15 September, 1934. They had a 3-gallon jug of 
winc. Aiken and the two boys left about midnight, but Jesse Vander- 
burg, who had evidently been drinking, refused to go away with them. 
The defendant told him he  might sleep in one of his beds, but he soon 
went out, saying he  was going home. H e  was found, however, the next 
morning lying on the bed which the defendant had offered him the 
night bcfore. H i s  hat  and jug were on the porch a r d  he was still 
wearing his clothes. 

Vanderburg was about the  defendant's house all day Tuesday, i t  
being a rainy day, and he  talked of going home several times. I-Ie 
even asked the defendant to let him have a mule to ride home. This 
the defendant consented to do, but h e  failed to get away. Finally, as 
night came on, the defendant went out to feed his stock and to milk 
his cow. On returning to the house, according to the defendant's 
testimony, the following took place: "I went through the  cook room 
and in the dining room with my milk and I heard him kicking at  the 
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screen door. There was a well a t  the back end of the kitchen. V h e n  
I went i n  the dining room, I nTent in the door next to  the  ell and 
through. I never noticed whether the screen in the dining room was 
fastened. I went to shut the door. H e  kicked a hole a dog could go 
through in the screen, and xilirn he saw me he said he had a gun in 
his pocket and was going to shoot me, and nllen I pushed tlle door 
shut he went off along on tlle porch; I could see him passing the 
n i r~dow and I was coming on through shutting the other door, arid I 
heard hiin out there cursing me, and I thought I 'd get out of the house, 
and just as I walked to the door he  v a s  a t  the steps, had the axe u p  
this way (indicating), and said he  was going to come in there and kill 
me. I f  I 'd stepped out he  was close enough to reach me. I f  I could 
ha re  got to the door sooner I could h a ~ e  got away, and I just had to 
shoot him or be killed. I shot twice with a pistol." 

?'he deceased was a ~ igo rous ,  actire man, weighing about 200 pounds, 
71-hile the defendant is 63 years of age a d  weighs about 1.50 pounds. 

I t  was the theory of the State that  the deceased had been shot i n  the 
woods and probably carried to tlle house by the defendant, but there 
was little more than conjecture to support this theory. Two of the 
State's witnesses testified that  they heard three shots; and there TT-as 
evidence tending to show that  the axe was found some distance away 
from the porch. Vanderburg died the folloning day, after har ing  made 
a statement to his wife about the shooting. I n  giving his dying declara- 
tion, she sa id :  "I asked him what they fell out about. H e  said:  'We 
didn't h a ~ e  any fuss at al l7;  said he  was at the woods, started home; 
'I don't know ~ v h a t  madr him shoot me.' H e  didn't say he shot him 
a t  the ~oocls." 

From a rerdict finding the defendant guilty of manslaughter, and 
judgmei~t pronounced thereon, he appeals, assigning errors. 

Attorney-G'enrrul B r u m m i f t  and ,4ssistunt L l t torn~y-Generu l  1-uslr for 
the State .  

J .  L. C'rozcell, Ifartsell  &? Hurtsell ,  H .  S. W i l l i a m s  and J .  Lee 
C'rowell, J r . ,  for defendant. 

STACY, C. J., after stating the case: T h e  defendant, i n  l imine,  sug- 
gested a diminution of the record and lodged a motion for certiorari, 
or that  the  case he remanded for settlement in agreement with the 
prorisions of the statute. As  a basis for this motion, i t  is alleged that  
the defendant's statement of case on appeal, together with the solicitor's 
objection thereto, was sent from Concord, N. C., to  the judge a t  his 
home in Monroe, N. C., on 20 February, 1925, with the request that  be 
fix a time and place for settling the case before him. On the fo l lodng  
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day the judge settled the case and returned the papers to  the clerk 
without notice to counsel or opportunity for them to apFear before him 
when he settled the case. Counsel for defendant assert that they 
expected to appear before the judge when the case was settled, and 
that one of their exceptions was modified or changed to the prejudice 
of the defendant. 

When the case on appeal is not settled by agreement (of counsel, and 
the papers are sent to the judge with a request that he fix a time and 
place for settling same before him, the statute, C. S., 644, provides: 
"The judge shall forthwith notify the attorneys of the parties to appear 
before him for that purpose at  a certain time and pl~lce, within the 
judicial district, which time shall not be more than twenty days from 
the receipt of the request. At the time and place stated, the judge 
shall settle and sign the case, and deliver a copy to the aitorney of each 
party, or, if the attorneys are not present, file a copy in the office of 
the clerk of the court. I f  the judge has left the district before the 
notice of disagreement, he may settle the case without returning to the 
district." 

The defendant's first exception as it appears in the statement of case 
on appeal is as follows: "After the State had passed the jury, and 
after the State had exhausted its peremptory challenges, and after the 
jury had been tendered to the defendant, and before the jury was 
empaneled, the State received information that the juror, J. W. 
Driskill, had committed a homicide himself, and thereapon stated to 
the court that this information had been obtained, and the State asked 
the court in its discretion to be permitted to challenge the juror, 
Driskill, on the ground that he had committed a horiicide himself. 
The defendant objected. Upon being questioned, the juror, J. W. 
Driskill, admitted that he had killed a man and was put in  jail for it, 
but that the grand jury found no bill against him. The court remarked 
at the time that it didn't want any one on the jury that had ever killed 
any one, and to this remark of the court the defendant excepted. The 
court in  its discretion allowed the challenge and stood the juror aside. 
To all of which the defendant in apt time excepted." 

I t  is averred that at  the time the juror Driskill mas 2xcused by the 
court, the defendant, as well as the State, had exhausted his peremptory 
challenges, and that this circumstance was inadvertently omitted from 
the case on appeal, which the defendant thinks is material to his excep- 
tion, and that the judge would insert it if given an opportunity to do so. 

There would be merit in the defendant's motion if it appeared, which 
it does not, that he had undertaken to challenge another ,juror after the 
juror Driskill had been stood aside. S. v.  Fuller, 114 N. C., 886. I t  is 
now the settled practice in this jurisdiction that no rul ng relating to 
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the qualification of jurors and growing out of challenges to the polls 
will be re~riewed on appeal, unless the appellant has exhausted his 
peremptory challenges and then undertakes to challenge another juror. 
Oliphant v. R. R., 171 N. C., 303. His right is not to select, but to 
reject, jurors; and if the jury as drawn be fair and impartial, the 
complaining party would be entitled to no more on a new trial, and 
this he has already had on the first trial. S. v. Levy, 187 N.  C., p. 587. 

There is on the record, however, an exception which we think must 
be held for error. I n  dealing with the defendant's plea of self-defense, 
the trial court instructed the jury as follows: "Before he can set up 
that plea, gentlemen of the jury, he must satisfy you that he did not 
provoke the difficulty, because when a man brings on a difficulty and 
he is forced to kill he cannot set up the plea of self-defense, because he 
provoked the trouble. Another principle is, that if the defendant, in 
this case, entered into the difficulty at the beginning willingly, then he 
can't set up the plea of self-defense." This instruction was repeated in 
substan~e several times during the charge. 

There is no substantial evidence on the record tending to show that 
the defendant provoked the difficulty or entered into i t  willingly, but 
if his Honor deemed it wise to emphasize this principle of law, we 
think, in view of the defendant's evidence, he should have gone further 
and told the jury that the right of self-defense may be restored to one 
who has provoked a difficulty, or entered into it willingly, by "quitting 
the combat" in good faith and giving his adversary notice of such action 
on his part. S. v. Remedy ,  169 N. C., 326; AS. v. Pollard, 168 N .  C., 
116. We assume this was an inadvertence on the Dart of the careful 
judge who tried the case, but we have repeatedly held that such omis- 
sion is prejudicial error. Jarrett v. Trunk Co., 144 N.  C., 299. 

I f  the defendant had provoked the deceased to anger or had brought 
on the difficulty at an earlier hour in the day, i t  would seem that when 
he went to feed his stock and milk his cow he had then abandoned the 
dispute or combat. At any rate, we think, the above instruction, while 
probably not reversible under a given state of facts, must be held for 
error on the present record, even in the absence of any special request. 
Butler v. Xfg. Co., 182 N. C., p. 553; Lea v. Utilities Co., 176 N .  C., 
p. 514. "When the judge assumes to charge and correctly charges the 
law upon one phase of the evidence, the charge is  incomplete unless i t  
embraces the law as applicable to the respective contentions of each 
party, and such failure is reversible error.'' Brown, J., in Real Estate 
Co. v. Moser, 175 N.  C., 259. 

For  error in  the charge, as indicated, there must be another trial, 
and i t  is so ordered. 

New trial. 
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J. C. MARTIS, ADJII~VISTRATOR OF S. TY. MARTIN, DECE-~SED, T.. P. H. HANES 
KNITTIKG COMPANY. 

(Filed 13 May, 1925.) 

1. Appeal and Error--Questions and Answer-0bject:ions and Excep- 
t ions-EvidenceMotions.  

Exceptions to answers unresponsive to questions should be made on 
motion to strike them out; and general exceptions to evidence incompetent 
only in part will not be considered on appeal. 

2. Evident-Sflering-Hearsay. 

In an action to recover damages for a wrongful death resulting from a 
negligent personal injury, the remarks or ejaculations of the patient 
brought forth by present suffering are competent, though incompetent as 
to past suffering as evidencing the condition of the pc.tient. 

3. E v i d e n c e E x p e r t  Opinions-Physicians-Questions for Jury-Appeal 
and Error. 

In an action to recover of the employer of intestate damaged for its 
failure to provide him a safe place to work, the death resulting several 
months after the injury, it is competent for a medical expert to testify 
his opinion in answer to a question hypothecated upon the jury's finding 
of negligence, that the injury so inflicted resulted in the intestate's death, 
and not objectionable as invading the province of the jury. 

4. NegligenceP1wximate C'aus~Instruction+Appeal rmd Error. 
Damages proximately caused by the negligent act of another and 

recoverable are the efficient eause of the alleged negligent act, not neces- 
sarily those that are nearest in time or space, and an ir~struction thereon 
given plainly in the substance of this principle is not error. 

APPEAL by defendant from Long, J., at  the Noveml~er Term, 1924, 
of YADXIK. 

T h e  intestate w.as an  employee of the defendant. He was injured on 
16 December, 1920, and died 1 August, 1921. I t  is alleged tha t  he was 
a doffer, and tha t  in performing the duties assigned to h im he  was 
required to carry his  doffer box with great haste a diftance of 150 or 
200 feet over the floors of the defendant's mill; that  the floors had been 
made slick and dangerous by the use of water and wltshing powders; 
and that  the intestate, by reason thereof, had slipped and fallen with 
such violence as to cause the fracture of certain bones and other injuries 
which resulted in  his  death. 

A second cause of action had reference to the alleged negligent em- 
ployment of a n  incompetent physician, but the issues relating to it were 
not answered, and i t  need not be considered. 
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The verdict was as follo~vs: 
1. Was the death of plaintiff's intestate caused by the negligence of 

the Hanes Knitting Company, as alleged in the complaint of the 
plaintiff's first cause of action? 

Answer: Yes. 
2. What damage, if any, is plaintiff entitled to recover of the defend- 

ant, P. H. Hanes Knitting Company, on the first cause of action? 
Answer : $5,000.00. 

T1aye.s & Jones and Williams & Reavis for plaintiff. 
Sziqinh., Clement & Hutchins for defendant. 

ADAMS, J. The first exception relates to the manner in which the 
physician had treated the intestate's irljured knee; but the issues con- 
cerning the physician's alleged negligence were not considered or 
answered. The remainder of the witness' answer. if not comuetent as 
a dying declaration under C. S., 160, was not responsive to the ques- 
tion, and no motion was made to strike it out. Dellinger v. Building 
Co., 187 K.  C., 845. Moreover, a part of the evidence was unobjec- 
tionable, and it has often been held that a general exception will not 
be entertained unless all the evidence is incompetent. 8mileY v. Pearce, 
98 N .  C. ,  185; Rollins v. Wicker, 154 N .  C., 559; Phillips v. Land Co., 
174 K. C., 542. 

The defendant excepted to evidence tending to show that the intestate 
"complained all the t i m e l e g  hurt him day and night." This evidence 
was admitted, not on the ground, as suggested by the defendant, that it 
was a dying declaration, but as indicating the declarant's bodily feeling 
and physical condition. Whenever it becomes material to show a per- 
son's condition of health or state of mind, his declarations may usually 
be received, in the words of Chief Justice Ruf in ,  as the "reasonable and 
natural evidence of the true situation and feelings of the person for the 
time being"; but when they refer to the past, such declarations are 
merely the narrative of one not on oath and, therefore, not admissible. 
Rozclhac v. White,  31 N .  C., 63; Biles v. Holmes, 33 N .  C., 16; Lush v. 
ilfcDanie1, 35 N. C., 485; Wallace v.  illclntosh, 49 N. C., 434; Gardner 
v. Klutts, 53 N .  C., 375; 8. v. Ilarris, 63 N .  C., 1, 6;  Howard v. Wright,  
173 N.  C., 339, 343; Jordan v. illofor Lines, 182 N.  C., 559. Exceptions 
2, 3, 4, and 6 are, therefore, oove~ruled. 

The plaintiff propoqnded to Dr. Duncan, a medical expert, a hypo- 
thetical question intended to elicit his opinion as to the cause of the 
intestate's death. The defendant objected on the ground (1)  that the 
hypotheses were not sustained by the evidence, and (2) that the witness 
was permitted practically to determine one of the essential elements in 
the first issue, and thereby to invade the province of the jury. 
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As to the first objection, it may be said there was evidence upon 
which to base the hypothetical question, and tho trial judge was careful 
to admit the answer only upon the assumption that the jury should 
find the facts to be as recited in the question. 

The second ground of objection also is without merit. Surnmerlin v. 
R. R., 133 N. C., 550, does not sustain the defendant's position. There 
the plaintiff, a minor in an action for the recovery of damages for 
personal injury, alleged that her mother had been negligently thrown 
from a train upon the plaintiff, and on the trial this question was 
propounded to a medical expert: "If the jury find from the evidence 
that on 1 3  June, 1901, the mother of this child had it in  her arms 
and on the platform of the rear end of the railroad car, and fell from 
that platform to the roadbed, and during last summer you made an 
examination of the child and found .the condition of' the child's left 
leg and hip as you testified, to what would you attribute those condi- 
tions?" The evidence was excluded because it required the witness, not 
to express a scientific opinion upon certain assumed fachts, but to invade 
the province of the jury and to decide the very question in dispute as to 
the cause of the injury to the child. See, also, Mule (70. v. R. R., 160 
N. C., 252; Plumrner v. R. R., 176 N. C., 279; Hill v. R. R., 186 N. C., 
475. But in S. v. Cole, 94 N.  C., 959, the testimony of an expert 
in medicine (based upon the jury's finding of hypothetical facts) that 
death had been caused by strychnia was held to be competent. This is 
the identical question in the exception we are considering. To the 
same effect are S. v. Bowman, 78 N.  C., 509; In re Peterson, 136 N.  C., 
13; Parrish v. R. R., 146 K. C., 125; Lynch v. Mfg. Co., 176 N.  C., 98;  
Moore v. Accident Assurance Corp., 173 K.  C., 532, 542. 

These cases enunciate the principle that, while a medical expert may 
not express an opinion as to a controverted fact, he may, upon the 
assumption that the jury shall find certain facts to be as recited in a 
hypothetical question, express his scientific opinion as to the probable 
effect of such facts or conditions. I t  was upon this principle that the 
evidence excepted to was admitted and the witness allowed to express 
his opinion both as to the diagnosis and the practice approved in such 
cases by the medical profession. 

We find no error in  the instruction upon the first issue. The equiva- 
lent of "proximate cause'' was given, though these words were not 
employed, and we do not see how the jury could have been misled. 
Proximate cause is the efficient cause, not necessarily that which is 
nearest i n  time or space. Construction Co. v. R. R., 184 N. C., 179. 

The motion to nonsuit was properly declined, and the remaining 
exceptions require no discussion. 

No error. 
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MRS. L. TV. STAKSELL v. T. J. PATKE AND T H E  INDUSTRIAL BAXK 
OF MECKLENBURG. 

(Filed 13 May, 1925.) 

Banks and BankineOfficers-Principal and A g e n t B i l l s  and Notes- 
Endorsers--Holder with Notice. 

The president of a bank has no implied right from his official position 
to use the moneys of the bank for his own advantage, and where he has 
endorsed in the name of the bank, a note given by a corporation or third 
person wherein he is pwuniarily interested, to a payee, the transaction 
puts the payee upon notice of the want of authority of the president to so 
act for the bank, and where the bank has no financial interest in  the 
transaction and the president no express authority so to bind it, the 
payee of the note may  not recover from the bank as endorser the amount 
due her thereon. 

L 1 ~ ~ ~ ~ ~  by defendant, Industrial  Bank of Mecklenburg, from Lane, J., 
at February Term, 1925, of MECKLENBURQ. 

From judgment upon statement of facts agreed, defendant, Industrial  
Bank of Mecklenburg, appealed to the Supreme Court. The  only excep- 
tion is to the judgment. 

John James and James A. Lockhart for plaintiff. 
Louis B. Vreeland and Hamilton C. Jones for defendant. 

COKKOR, J. On  5 Norember, 1923, T. J. Payne, acting as and in 
the name of Carolina Farms and Developnlent Company executed a note, 
in words and figures as follows: 

$2,000 Charlotte, X. C., 5 Nov., 1923. 
Four  n ~ o n t h s  after date, without grace, me promise to pay to the 

order of Mrs. L. W. Stansell, a t  the Security Savings Bank, two thou- 
sand dollars, a t  its banking house, with interest after maturi ty a t  the 
rate of six per cent per annum till paid. Value received. All endorsers 
of this note  mire notice of its dishonor. 

Said note x7as endorsed by T. J. Payne. The said T.  J. Payne was 
on said date, and for some time prior thereto had been president of 
defendant Industrial  Bank of Mecklenburg. At  the time he  executed 
and personally endorsed said note, he also placed thereon, with a stamp, 
the words "Industrial Bank of Mecklenburg, by T. J. Payne, President." 
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After said note had been thus executed and endorsed by T. J. Payne, he 
delivered same to plaintiff, who thereupon, as considl2ration for said 
note, delivered to said T.  J. Payne her four checks, aggregating $1,- 
946.67, payable to Carolina Farms cF: Development Company. These 
checks were collected by the said T. J. Payne. No part of the proceeds 
of said checks mas received by defendant, Industrial Bank of Mecklen- 
burg. 

Plaintiff had known T.  J. Payne since 23 July, 1923, during which 
time he was president of Industrial Bank of Mecklenburg and a director 
of the Security Savings Bank. She is a widow. H e  had looked after 
her personal business. H e  applied to her for the loar of this money, 
which was a part of the proceeds of policies of insurance upon her 
deceased husband's life. She saw him execute the ncte and sign his 
name on the back of the note as president of the deftndant company. 
She relied upon the endorsements on the note. H e  did not tell her the 
purposes for which he borrowed the money. She had previously loaned 
$1,500 to defendant, and had received therefor note signed by the 
cashier of defendant. This note had been paid prompl-ly, at  maturity. 
Plaintiff acted in  good faith in this transaction and helieved that the 
endorsement made by T.  J. Payne, as president, was a valid endorsement 
by defendant. 

The note upon which this action is brought was not paid at  maturity. 
This action was begun on 27 August, 1924. T. J. P a p e  had fled the 
State, and no personal service of summons has been made upon him. 
His property in this State was attached and the sum of $459.68 was 
realized from a sale thereof. This sum was applied as a payment on 
the note, on 24 December, 1924. K O  other or further payment has 
been made on said note. Judgment was rendered that plaintiff recover 
of defendant, Industrial Bank of Mecklenburg, the sum of two thousand 
dollars, with interest from 5 March, 1924, and costs, s ~ b j e c t  to a credit 
of $459.65 as of 24 December, 1924. Defendants excepted to this judg- 
ment, contending that it was not liable on said note, l ~ y  reason of the 
endorsement thereon. 

T. J. Payne had no espress authority from defendant to endorse in its 
name the note upon which this action is brought. Nor (:an such author- 
ity be implied from the facts agreed as stated in the reoord. The impli- 
cation does not arise from the mere fact that T.  J. Payne, on the date 
of the endorsement of the note, mas and for some time prior thereto had 
been, president of defendant. The president of a corporation is but "the 
executive agent of the board of directors, to perform sul:h duties as may 
be devolved upon him; he is not the corporation and cannot take the 
place of the governing board, and make contracts or incur liabilities 
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outside the ordinary business of the bank, without special authority." 
3 R. C. L., 440. Do~od c. Stephenson, 105 N. C., 467. There had been 
no transactions between plailitiff and T. J. Pa-ne, as president of de- 
fendant bank, prior to the endorsement of this note, in the interest of 
the bank, froin which his authority to endorse the note could be implied. 
She had previously loaned $1,500 to the bank, hut  the note for this loan 
vas  executed by the cashier of the bank, and the loan was made to the 
bank. This loan was made to the Carolina Farms & Development Com- 
pany. There xvas no representation that the hank had any interest in the 
loan; plaintiff's checks, giren in  consideration of the note, mere payable 
to Carolina Farms & Development Company and delivered to T. J. 
Payne, who executed the note in its name, and personally endorsed the 
same. 

Defendant bank had no interest in the loan; T. J. Payne had a per- 
sonal interest in the transaction. I n  Brite c. Penny, 157 K. C., 110, 
Justice Brown, ~ ~ r i t i n g  for this Court, said: "We recognize the general 
doctrine held by all courts, that a corporation is not bound by the action 
or chargeable with the knowledge of its officers or agents in respect to 
a trausaction in which such o'fficer or agent is acting in his own behalf 
and docs not act in any official or representatire capacity for the cor- 
poration." 

This principle has been approved in  numerous opinions of this Court, 
and has been uniformly and consistently applied in numerous cases 
brought to this Court by appeal. Corporafion Commission v. Bani., 164 
P;. C., 357. 

I n  Grady v. Bank, 184 N.  C., 158, Chief Justice Clark, vriting for 
the Court, says: "It is a well settled principle of law that the cashier 
cannot bind the bank by his acts in respect to matters in which he is 
personally interested, and third persons are bound to know that the 
cashier has no authority to use the funcls of the bank for his o m  
benefit." See, also, Bank v.  West, 184 N. C., 220. 

I n  Trust C'o. v. Trust Co., 188 x. C., 766, xTe held that the guaranty 
of the note of a custonler of the bank, by its cashier, who had authority 
to discount notes owned bv his bank, was binding on the bank, where 
the cashier had no personal interest in the transaction and the proceeds 
of the discount were credited to the account of the bank. The facts 
of this case make i t  easily distinguishable from the instant case. So, 
in Williams T .  Bank, 188 N. C., 197, we held the bank liable to a 
customer, for whom the bank had duly discounted a note, the proceeds 
of which tho cashier had not applied as directed by the customer. I n  
that case the cashier had received the proceeds of the note, within the 
scope of his authority as cashier, and the bank was properly held liable 
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for the misapplication. The principle of law which was held decisive 
in Grady v. Bank, supra, did not apply. 

The principle that where one of two persons must suffer by the wrong- 
ful act of another, the loss must fall upon the one who first reposed the 
confidence and made it possible for the loss to occur, cannot avail plain- 
tiff upon the facts in this case. Defendant is liable for the acts of its 
agent, T. J. Payne, only when within the scope of his authority, express 
or implied. I t  is plaintiff's misfortune that she made no inquiry as to 
tho authority of the president to endorse the note. She ha.d notice that 
he was acting, in this transaction, not in the interest of defendant bank, 
but in the interest of himself, or at  least of a third party-Carolina 
Farms & Development Company. She acted in  good faith, and believed 
the endorsement made upon said note, in name of defendant, by its 
president valid. This fact elicits sympathy for her, but cannot fix defend- 
ant with liability for the unauthorized act of T. J. Pagne. 

The exception to the judgment must be sustained. Upon the facts 
as stated in this record, defendant is not liable to plaintiff on account 
of the alleged endorsement. There is error and the judgment must be 

Reversed. 

BOARD OF EDUCATION OF YAKCEY COUNTY ET AL. V.  T H E  BOARD 
OF COUNTY COMMISSIONERS OF PAR'CEY COUXTY ET AL. 

(Filed 13 May, 1925.) 

Schools-Taxation-Elections-Statutes-Mldsterhl Du ties--Mandamus. 
C. S., 5645 provides for the holding of another local election for the 

imposition of a tax in a school district after six months from the time 
this question had been unfavorably voted upon in the district under 
C. S. ,  5640, and where the provisions of 6639, 5640 he.ve been complied 
with as to the sufficiency of the first petition, no discretionary or judicial 
power is vested in the commissioners in calling the election under C. S. ,  
5645, and when its provisions have been complied with, the duty of the 
county commissioners is purely ministerial, and mandamus will lie to com- 
pel them to perform it. 

APPEAL by plaintiffs from YANCEY Superior Court, Brown, J. 
Action by plaintiffs Board of Education of Yancey County, and tax: 

payers and citizens of a school district in said count<g to require, by 
mandamus, the defendants Board of County Commissioners, and its 
individual members, to order a special tax election in  this school dis- 
trict. The trial court, upon a hearing, refused to issue the writ of 
mandamus, and plaintiffs appealed. 
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The appeal of plaintiffs presents only one question: Has  the board of 
county commissioners any discretion in passing upon a properly executed 
and endorsed petition for a local tax election in a school district, when 
an election has already been held, but more than six months prior to the 
filing of such petition? 

The trial court was of the opinion that this was within the sound 
discretion of the county commissioners and refused the writ and plain- 
tiff s appealed. 

A. H a l l  J o k m t o n ,  Charles Hutch ins  for p l a i n t i f .  
Watson ,  Hudgins, bt'atson d? Fouts  for defendants. 

QARSER, J. I t  is conceded, and we think properly so, that the duty 
of the county commissioners in considering the petition for the first 
election is not discretionary, but 0111~ ministerial, and that C. S., 5640 is 
mandatory. The board of county commissioners, under C. S., 5640, has 
the power to determine whether the petition complies with C.  S., 5639 
and 5640, but when it is admitted that the petition for the first election 
does comply with these requirements, they have no discretion to refuse 
to order the election. I t s  language is plain: "It shall be the duty of 
the board of county commissioners . . . to call an election and fix 
the date for the same." Snother question is presented, when one such 
election has been held resulting adversely to the local tax, and another 
election is sought by petition in due form. C. S., 5645 provided: "In 
the event that a majority of the qualified voters of a district do not at 
the election cast their votes for the local tax, another election or elections 
under the pro~isions of this article may he held after the lapse of six 
months in the same district.'' 

The trial court was of the opinion that C. S., 5645 vested in  the 
county commissioners a "sound discretion" to order or not to order 
the election, although the six months since the prior election had 
elapsed. I n  our opinion, this construction of C. S., 5645 must be held 
for error. This section only applies to the frequency of elections as its 
headnote says. I f  the statute (C. S., 5643), or some other similar 
provision, had not been prorided, then only one election in a district 
could hare been held under the terms of C. S., 5639 and 5640. I n  order 
to proride machinery for recurring elections, it is prorided in C. S., 5645 
that, after the lapse of six months from the election that resulted 
unfavorably, another election, or elections, may bc held under the pro- 
visions of this article (C. S., Art. 23, Education). This article proxided 
in C. S., 5639, 5640, 5641, the machinery for originating the ~et i t io i i  
for the election, the consideration thereof by the county board of 
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education with full power and discretion to approve m d  endorse the 
same (Key v. Board of Education, 170 K. C., 125))  and the exercise of 
discretion by it, in  determining whether it will endor,3e and approve. 
Mandamus only lies to compel action and not to direct it, if the asserted 
powers are discretionary. 

Key v. Board of Education, supra; Edyerton v. Kirby, 156 N .  C., 
347, 331; Board of Education v. Comrs., 150 N .  C., 115, 123;  Ward v. 
Comrs., 146 K. C., 534;  Burton v. Furman, 115 K. C., 166; Brodnax v. 
Groom, 64 N.  C., 244; Attorney-General v. Justices, 27 N .  C., 315;  
Abbott on Xun.  Corp. see. 1108; High on Extra Legal Remedies ( 2  ed.) 
see. 24;  State v. T'anhook, 182 N.  C., 834; Person v. Watts, 184 N. C., 
499. Ward v. Comrs., supra; School Comrs. v. Aldermen, 158 S. C., 
191;  ,Vuller v. Comrs., 89 N .  C., 171;  Fishcr v. Comrs., 166 S. C., 238; 
County Board v. State Board, 106 N. C., 81;  Boaril o f  Education 
v. Comrs., 150 N .  C., 116;  Barnes v. Comrs., 136 K. C., 27;  
Ewbank v. Turner, 134 N .  C., 77;  Russell v. Ayer, 320 K. C., 180;  
Battle v. Rocky Xounf, 156 N .  C., 329; ,11cSeilk v. Somers, 96 N .  C., 
467; Worthy v. Barreft, 63 K. C., 199;  Glenn v. Conlrs., 139 N. C., 
412; Vineberg v. Day, 132 3. C., 356, 358;  Boner v. rldams, 65 K. C., 
639; Koonce c.  Comrs., 106 N.  C., 192;  Refining Co. T. XcKernan, 
179 N .  C., 314; Alexander v. Lozurance, 182 K. C., 642; Burke County 
Road Comrs. v. Comrs., 184 N.  C., 463; Britt v. Board, 172 N. C., 
797; Lucas v. Belhaven, 175 N.  C., 123;  Key 2;. Board, supra; Dula C .  

School Trustees, 177 N. C., 426;  Board v. Board, 178 S. C., 305. 
The interested citizen is entitled to compel the exercise of discretion 

by public officers, in such as the instant case, but he cannot direct 
its course. 

I n  our opinion, C. S., 5645 is an enabling statute, by which the 
interested citizens, pursuant to and in  compliance with C. S., 5639, 
may, after the lapse of six months, seek another election. I f  the county 
board of education "endorses and approves" the petition according to 
C. S., 5640, then the county commissioners are limited to their manda- 
tory duty "to call an election and fix the date for the same." "May" in 
C. S., 5645 enables, pemnifs, and does not require, the "citizens of any 
duly created school district" to start again the machinerg provided by 
which they can have another opportunity to vote on tl e question of a 
local tax for schools in the given district. 

Since the duty of the board of commis~ioners, und2r C. S., 5640, 
is the same in case of the second election, as in the first instance, it is 
only ministerial, and not discretionary and judicial. Key v. Board of 
Ed~~cation, supra. 

Therefore, mandamus is the appropriate remedy to mforce the per- 
formance of this ministerial, nondiscretionary duty. Ed!yerton 2'.  Kirby, 
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supra; TT7ithers v. Comrs., 163 N. C., 311; Bennett v. Comrs., 125 
N. C., 468; Brown c. Turner, 70 N .  C., 9 3 ;  Rogers v. Jenkins, 98 S. C., 
129;  Ducker v. Venable, 126 N .  C., 447; Fisher v. Comrs., supra; 
Granvzlle County Board v. State Board, supra; Russell v. Ayer, supra; 
R. R. c. Jenkins, Treas., 68  X. C., 502; Kendull v. U.  S., 12 Peters, 524; 
Barnes v. Comrs., sup-a; Burton C. F U T V Z U ~ ,  supra; Cotton u. Ellis, 
52 S. C., 545; Broum c. l'urner, supra; Rogers v. Jenkins, supra; 
Ducker v. Venable, supra; Hargl-ace v. Board, 168 N. C., 626;  Refining 
C'o. 2'. ,lIcliernaiz, supra : =1lexander c. Lozcrance, supra; Dula c. School 
Trustees, supra; B d t  v. Board, supra. 

Upon the facts appearing in the instant record, and upon the princi- 
ples herein announced, the trial court was in  error in  refusing the writ 
of mandamus. To  the end that  the writ be issued as prayed for, let the 
judgment of the trial court he 

Reversed. 

CROWN RICHARDSON v. AMERICAN COTTON MILLS, I s c .  

(Filed 13 May, 1925.) 

Employer and Employee-Master and Servant-Fellaw-Servant-Instruc- 
t,ions-Negligent-Appeal and Error. 

In an action for dan~ages for a neeligent personal injury inflicted oil 
nu emplojec, there nas  evidence tending to show negligence of nl~other 
of defendant's erupluyees after he had finishecl his daily hours of work, 
and the question \ \as presented as to nhether lie vas  at the time of the 
injury a fellon-selrant or a trespasser or licensee: Held, this nas  a 
mixed question of la\\ and fact under proper imtructions from the court. 
and a thargc on  the qurction of negligence \\hich failed to charge the 
princi~lles of la\\ u ~ o n  the question of dcfendnnt's liability under the 
fello\\-servant principle. and nl case its enlployee nas  a licensee or tres- 
passer, is reversible error. 

APPEAL by defendant from Lyon, J., at  October Term, 1924, of 
GASTOS. 

Civil action for damages for personal injury. 
Plaintiff lvas an  employee of the defendant. He alleged that  when 

injured he was engaged in fixing a loom that  had been "flagged" for 
repair; that  while in a position of peril R. L. Lanier, at  that  time not 
engaged in  any duty in the mill but there as a licensee of the defendant, 
carelessly put the loom in motion and caught the plaintiff therein, 
inflicting personal injury. The  plaintiff set up  also alleged negligence of 
the defendant concurring with that  of Lanier, i n  that  the defendant 
did not use due care to require Lanier, when his shift ended, to cease 
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the operation of its machinery and to leave its premises, but negligently 
permitted him to remain and operate its machinery. 

Plaintiff's "shift" was from 6 a. m. to 6 p. m. and thai; of Lanier from 
6 p. m. to 6 a. m. There was evidence tending to show that Lanier put 
the machinery in motion between 6 and 6 9 5  a. m. 

Defendant "denied all allegations of negligence, pleaded contributory 
negligence, and alleged that the plaintiff's injury was caused by the act 
of a fellow-servant. 

The issues of negligence, contributory negligence, and damages were 
answered in favor of the plaintiff. The defendant appealed, assigning 
error. 

S. J .  Durham and Henry  L. Kiser for plaintiff. 
Garland & Austin for defendant. 

ADAMS, J. Primarily the defense is based upon the contention that 
Lanier and the plaintiff were fellow-servants, and that for this reason 
the negligence of Lanier cannot be imputed to the defendant. That the 
fellow-servant doctrine relieves the master from liability where the per- 
son injured is a fellow-servant of the tort-feasor is so firmly established 
it is not essential to our present purpose that we inquire into the funda- 
mental reasons upon which the rule is founded. Dobbin v. R. R., 81 
N. C., 446; Walters v. Lumber Co., 163 N. C., 537; Page v. Sprunt,  
164 N.  C., 364; Brown v. Scofield Co., 174 N. C., 4 ;  T d e y  v. Granite 
Quarries Co., ibid., 445. We need only say that the prilciple, formerly 
unrestricted in its application, has been abrogated by statute as to rail- 
roads operating in this State. C. s . ,  3465; Kirk  v. R.  R., 94 N. C., 
625; Webb v. R. R., 97  IT. C., 387; Sicholson v. R. R., 138 N. C., 516; 
Bloxharn v. Timber  Gorp., 172 N .  C., 37.  

The defendant excepted to this instruction, which was given the jury: 
"Now, if you find from the evidence, and the greater weight of the evi- 
dence, that the man, Lanier, negligently started that loom on that occa- 
sion-that is, that he did something that a reasonably prudent man 
ordinarily would not have done under the circumstanct~s-and further 
find that such negligence was the proximate cause of the injury com- 
plained of, and you further find that Lanier at the time was not acting 
in the capacity of a fellow-servant, but was merely a 1 censee there in 
the mill, his time having expired some 10 or 15 minutes, then you would 
answer the first issue, 'Yes,' and if you do not find so, you would 
answer, 'NO.' " 

I n  Dobbin, v. R. R., supra, the Court had occasion to say: "Who is a 
fellow-servant within the meaning of the law appertain~ng to this sub- 
ject is a difficult question, one that has never been decided in this State. 
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And, so far as we have been able to find, no definition of the relation 
as a test applicable to all cases has as yet been adopted by the courts; 
and we do not think can be, so variant are the relations subsisting 
between master and servant, principal and agent, colaborer and em- 
ployee, in the various enterprises and employments, with their numerous 
and divers branches and departments, the cases frequently verging so 
closely on the line of demarcation between fellow-servants or colaborers 
and what are called 'middle men' that it is difficult to decide on which 
side of the line they fall. Each case in the future as heretofore will 
have to be determined by its own particular facts." 

Whether the plaintiff and Lanier were fellow-servants is a matter 
~ ~ h i c h  involves both law and fact. To  a proper determination of the 
question, it was essential that the jury should be instructed as to the 
law applicable to the different phases of the relevant evidence; but it 
will be observed that his Honor failed to inform the jury whether 
under given conditions the plaintiff and Lanier were or were not 
fellox-servants. H e  very clearly stated the contentions of the parties, 
hut inadvertently omitted to state the appropriate principles of law for 
the guidance of the jury. The Court has held that a charge which does 
not embrace the law applicable to the determinative contentions arising 
upon the evidence is incomplete and is ground for a new trial. S, v. 
l'homas, 184 N. C., 757, 739; Butler v. X f g .  C'o., 182 N. C., 547; 
Lea v. Utilities Co., 176 N. C., 511; Real Estate Co. v. X o s e r ,  175 
S. C., 255, 259; Jarrett v. Tmnk Co., 144 N. C., 299. 

I n  his brief the plaintiff admits that "this charge out of its setting 
in the case would be error," but contends that it is harmless when 
considered in the light of the admitted facts. Granting, as insisted by 
the plaintifl, that Lanier was acting for the defendant and by its 
authority, and that the instruction directed an affirmative answer to the 
first issue if the jury should find that Lanier was a licensee and not a 
fellow-servant, and that his negligence was the proximate cause of the 
injury, we are yet confronted r i t h  the fatal objection that the jury 
was given no rule by which to determine whether Lanier was a fellow- 
servant or a licensee. No definition either of "licensee" or "fellow- 
servant" appears in the charge, nor is the distinction betveen the two 
anywhere explained. Their conclusion upon this pqint was left entirely 
to conjecture. The jury should have been definitely instructed as to the 
facts upon which Lanier would be deemed a licensee and as to those 
upon which he v70uld be deemed a fellow-servant. 

Kew trial. 
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(Filed 13 May, 1925.) 

Statutes-Amendments - Procedure - Remedkl Statutes-Actions-In- 
solvent Corporations-Receivers-Sales. 

Under a statute amendatory of the procedure under an existing statute, 
the legislative intent, nothing else appearing, is presumed to be that it 
apply to existing actions and is remedial in its nature, and the statute 
of 1924 amending C. S., 1214, relating to the sale of the property of in- 
solvent corporations by receivers under certain conditioas, retaining the 
liens and priorities thereon as attached to the proceeds of the sale, is 
held to apply to l~encling actions theretofore commencei. 

APPEAL by defendants from B o n d ,  J., at  April Term,  1925, of HYDE. 
Controversy without action, heard upon an agreed statement of facts. 

From a judgment for plaintiffs, the  defendants appeal. 

P. W .  McMullan for p l a i n t i f s .  
T h o m p s o n  (e. W i l s o n  for defendants .  

STACY, C. J. The  defendants have agreed to buy from the  plaintiffs, 
receivers of the Korth Carolina Farms Company, the  property belonging 
to said corporation, provided they can acquire a free and unencumbered 
title to said property. I t  is agreed that  all things necessary have been 
done ai~d that  the  facts presented properly bring the case under C. S., 
1214 as amended by chapter 13, Public Laws, Extra  Session, 1924, which 
authorizes a sale, under certain conditions, free and clear of any and 
all encumbrances, by the receivers of an  insolrent corporation, of the 
property of such corporation. But  i t  is debated between the parties here 
as to whether the  amendment to this section can apply to the present 
proceeding, the same having been instituted before the passage of the 
amendment. The tr ial  court held the whole statute, as amended, appli- 
cable, and, by consent, confirmed, in  chambers, an  opder directing a 
conreyance of the property free and clear of all encnmbrances. The 
correctness of this ruling is challenged by the appeal. 

C. S., 1214 provides : ' T h e n  the property of a n  insolvent corporation 
is at  the  time of the appointment of a receiver encumhered with mort- 
gages or other liens, the  legality of which is brought in question, and 
the property is of a character materially to deteriorate . n  value pending 
the litigation, the court may order the  receiver to sell the same, clear of 
encumbrance, at  public or private sale, for the best price that  can be 
obtained, and pay the money into the court, there to r~?main  subject to 
the same liens and equities of all parties in  interest as was the property 
before sale, to be disposed of as the court directs." The amendment of 
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20 August, 1924, adds the following a t  the end of said section: "And 
the receiver or receivers making such sale is hereby authorized and 
directed to report to the resident judge of the district or to  the judge 
holding the courts of the district i n  which the property is sold, the said 
sale for confirmation, the said report to be made to the said judge in 
ally county in which he  may be a t  the t ime; but before acting upon 
said report, the said receiver or receivers shall publish in  some news- 
paper published in the county or i n  some newspaper of general circula- 
tion in the county, vhe re  there is no newspaper published in the  
county, a notice directed to  all creditors and persons interested in said 
proprrty, that  the said receirer will make application to the judge 
(naming him)  a t  a certain place and time for the confirmation of his 
said report, which said notice shall be published a t  least ton days before 
the time fised therein for the said hearing. And the  said judge is  
authorized to act upon said report, either confirming it or  rejecting 
the sale; and if he rejects the sale i t  shall be competent for him to 
order a new sale and the said order shall have the same force and e f f d  
as if made at a regular tern1 of the Superior Court of the county in  
which the property is situated." 

Paragraph 19 of the agreed statement of facts in the case a t  bar is 
as follows: "That on the date of the appointment of said receivers of 
said Sort11 Carolina Farms Company, to wit, on 3 August, 1923, and 
at the time that  each of the orders of sale was entered by Judge D e ~ i n ,  
to v i t ,  on 1 7  March, 192-1, and on 5 May, 1024, and a t  the time that  
each of the orders of confirination was entered Isy Judge Bond. to wit, 
on 13  September, 1924, 28 February, 1925, 13  April, 1923, the said 
North Carolina Fa rms  Company was an insolvent corporation, its 
property was encuinbered 1%-ith mortgages, or  other liens, the validity, 
legality, priority and amount of which were in question, and its property 
was further of such a character as to  materially deteriorate i n  ra lue  
pending the litigation; that, a t  the t ime the order of 13 September, 
1924, confirming the sale to defendants, was made, the bid of said 
defendants, together with the report of said receivers was before the 
court ;  and that  i t  was the intention of the court, in entering each of 
said orders of salc, to wit, on 17 March, 1924, and on 7 May, 1924, 
and i n  entering each of said orders of confirmation, to n i t ,  on 13  
September, 1924, 28 February, 1926, and 13 April, 1925, to authorize 
or confirm the sale of all the property of said North Carolina Farms 
Company, free and clear of all encumbrances, and to direct the execu- 
tion of a deed in conformity with the terms thereof." 

The orders of Judge Bond, which a re  questioned by the appeal, were 
entered after the passage of the amendment of 1924, and said orders 
v7ere intended to be made, and were made, under and by authority of 
said amendment. 
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The statute is a remedial one and relates only to the method of pro- 
cedure in  dealing with certain assets of an insoivent cor-ooration. s u c h  
statutes, unless otherwise limited, are usually held to  be applicable to 
pending litigation, where the language used clearly indicates that  such 
construction was intended by the Legislature, and especially where no 
hardship or injustice results, and the  rights of the  parties are  thereby 
better secured and protected. 36 Cyc., 1216. 

"No person can claim a vested right i n  any particular mode of pro- 
cedure for the enforcement or defense of his rights. Where a new 

v 

statute deals with procedure only, prima facie i t  applies to al l  actions- 
those which ha re  accrued or are  pending, and fu ture  act~ons." 2 Lewis' 
Edition Southerland Statutory Construction, p. 1226. 

Bu t  if this were not so, we see no reason why, upon the facts of the 
~ r e s e n t  record. a valid order of confirmation could not be entered at 
term, directing the purchase money to be paid into (court, there to 
remain subject to the same liens and equalities of all pal-ties in interest 
as  was the property before the sale to be disposed of under the direction 
of the court. Lasley e3. Scales, 179 K. C., 578; Roberts  v. Xfg.  Co., 169 
N. C., 27; Pel le f i er  z.. h m b w  C'o., 123 I'j. C., 596. However, this 
would seem to be unnecessary, as we think Judge Bond was authorized 
in entering the orders appealed from. 

The decisions in  IIicks v. R e a r n e y ,  a n f e ,  316; 7'ate v. Daz!is, 152 
N. C., 177; B a n k  2%. Peregoy,  147 N. C., 293, and Construct ion Co. 7 ; .  

B r w k e n b r o u g h ,  187 S. C., 65, in no may militate against this position. 
There is no error appearing on the record, hence the judgment in  all 

respects, will be 
Affirmed. 

J. G. ELMORE V. T H E  A T I A N T I C  COAST L I N E  RAILRClAD COMPANY. 

(Filed 13 May, 1926.) 

1. Slander-Corporations-Employer and E.mploy-Qualitled Privilege. 
Where the superintendent of a railroad company in investigating a 

conductor employed by the company as to vhether the conductor in 
collusion with its agent, was not punching the tickets taken from pass- 
engers on his train, but selling them again, and misappropriating the 
money, tells the agent that the conductor was so acting when such was 
not the fact, which is the subject-matter in the conductor's action against 
the company for slander, the words of the superintendent are qualified 
privilege, and in the absence of malice are not actionable. 

2. Same--Malice Implied. 
And n-here the superintendent under these circumstances, has informed 

the agent in his conversation that the conductor has taken up cash fares 
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from passengers and has misappropriated the money, the false words 
so spoken a re  actionable pe r  se, implying malice in law, and being spoken 
by the superintendent in pursuance of his duties to the company, such 
\lords a re  actionable, and the company may be held liable in damageq. 

3. Same--Damages. 
Where in pursuance of his duties to his employer a railroad company, 

its superintendent has uttered slanderous words to its agent in reference 
to the conductor, though in the conversation the superintendent may 
have spoken words that were actionable upon several charges, they can 
be made the subject of only one action. 

4. S a & u d g m e n t A p p e a l  and Error. 
Where in a n  action for slander the words falsely spoken were in part 

quasi privileged and not actionable and in part  part actionable, and 
damages have been awarded in plaintiff's favor by the jury upon separate 
issues, the Supreme Court on appeal, may affirm the judgment on one of 
the issues, and reverse the judgment on the other. 

Where the defendant, in an action of slander, has pleaded qualified 
privilege in defense only, he may not contend on the trial in justification 
that the alleged defamatory words were true. 

6. Sam- Faith. 
Where the defamatory matter in a n  action,for slander is  the published 

statement of the defendant corporation, uttered by its superintendent 
in the discharge of his duties, affidavits upon which he had based his 
remarks a re  inadmissible as  hearsay. 

STACY, C. J., dissenting; VARSER, J., not having heard this case, did not 
take part in the decision. 

APPEAL by  defendant  f r o m  Lyon, J., and  a jury, a t  September Special 
Term,  1924, of HALIFAX. 

T h e  plaintiff -rho h a d  been a n  employee f o r  29 gears  of defendant 
company, a s  flagman, baggage master,  f reight  conductor and  finally as  
a passenger conductor, brought th i s  suit against  defendant company f o r  
slander. 

T h e  first cause of action is a s  follows: "That  on  or  about 2 Octo- 
ber, 1923, t h e  defendant company, through C. 31. Cobb, i t s  superin- 
tendent, unlawful ly and  maliciously said and  published of a n d  con- 
cerning t h e  plaintiff i n  t h e  presence of one C. M. Starke,  and others, 
the  following false  and  defamatory mat te r s  i n  substance, t o  wi t :  ' (Tha t  
t h e  said plaintiff did i n  m a n y  instances while act ing a s  passenger con- 
ductor  f o r  defendant a s  aforesaid take  u p  tickets on  h i s  t r a i n  and  not 
punch  and  report  said tickets t o  t h e  company a s  i t  mas h i s  d u t y  t o  do, 
bu t  took said tickets unpunched and  i n  collusion wi th  t h e  agent  at 
Norfolk, Va., resold them and  appropriated t h e  proceeds, o r  a p a r t  
thereof, to  his  own use." 
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The second cause of action is as follows : "That on or about 2 October, 
1923, the defendant, through C. M. Cobb, its superintendent, unlaw- 
fully, falsely and maliciously uttered and published of rind concerning 
the plaintiff, in the presence of one C. M. Starke, and others, the fol- 
lowing false and defamatory slander in substance, to wit: That the 
plaintiff had theretofore, while acting as passenger conductor of the 
defendant company, taken cash fares received by him on the train from 
passengers and appropriated said cash fares to his own use instead of 
turning the same in to the railroad company as was his duty so to do." 

The defendant answering the first cause of action, says: "Article 
3 of the complaint is not true and is denied. But, if defendant com- 
pany's agent and employee, C. 31. Cobb, had said the things which are 
imputed to him, as having been said to C. M. Starke, and others, which 
is denied, the same are privileged communications for that the said 
C. 31. Cobb was and is superintendent of the Norfolk dis~r ic t  of defend- 
ant company, and, as such superintendent, had an interest or a duty in 
the matter under discussion, or alleged to have been conlmunicated for 
that it came within the duties delegated to and to be performed by his 
office and position. And said C. M. Starke was at  the time the ticket 
agent of defendant company at Norfolk, Va., and is the person or 
individual referred to by plaintiff in his complaint as being in collusion 
with plaintiff. As such person, individual and agent, the said Starke 
has a very vital corresponding interest or duty in and about the matter 
alleged to have been communicated. The alleged statement or com- 
munication, if made, was in protection of said Cobb's interest or in 
the performance of his official duty as superintendent a.!oresaid." 

The defendant's answer to the second cause of action is the same as 
the answer to the first cause. 

The issues submitted to the jury and their answers thereto were as 
follows : 

"1. Did the defendant maliciously speak of and concerning the plain- 
tiff in substance, the words alleged in the first cause of action in the 
complaint ? Answer : 'Yes.' 

"2. I f  so, what damage is the plaintiff entitled to recover? Answer: 
'$1 0,000.' 

"3. Did the defendant speak of and concerning the plaintiff in sub- 
stance the words alleged in the second cause of action set out in  the com- 
plaint ? Answer : 'Yes.' 

"4. I f  so, what damage is the plaintiff entitled to recover ? Answer : 
'$10,000.' " 

C. M. Starke, for plaintiff, testified, in part, as follows : 
"My name is C. M. Starke; I live in Norfolk, and have lived there 

six years. Prior to 2 October, 1923, I was ticket agent for the Atlantic 
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Coast Line Railroad Company at York Street Station, Norfolk. I 
know C. M. Cobb, who at the time was superintendent of the Norfolk 
Division of the Atlantic Coast Line Railroad Company, and my office 
was in his jurisdiction. On 2 October, I was notified by Mr. Cobb 
to report to his office at  9 o'clock. H e  told me Captain Elmore was 
to be let out of the service at Rocky Mount, and he said it mas on 
account of Captain Elmore's collecting tickets and not punching them 
and turning them in, but that he put them back to be resold by me and 
we divided the proceeds. Captain Elmore never returned any unpunched 
tickets to me to be resold; I never divided any proceeds from such 
tickets being resold. H e  told me Captain Elmore had been called up to 
his office twice before that about cash fares; that the last time he was 
up there he had told him his cash fares did not come u p  to and corre- 
spond with the other conductor's; that soon after he had this talk with 
him and after that other time, that the cash fares commenced to pick 
up and he supposed that was the time he commenced taking his tickets 
up. I n  respect to this conversation X r .  Cobb again talked to me about 
the 15th I think it was. He  called me up over the telephone and said 
he wanted to see me and asked me to come to his office. I went to 
his office and he told me he had said something about Captain Elmore 
in our other conversation and asked me if I had said anything about it 
to Captain Elmore, and I said 'No,' and he said he was glad of that, 
because he thought maybe I said something about it, and he was glad 
because he had been 'shooting off his lip' or his mouth or something. I 
had no conrersation with him at a subsequent time." 

The plaintiff then offered evidence of about 75 witnesses from all over 
Eastern S o r t h  Carolina and parts of Virginia, as to his good character, 
and also s e ~ e r a l  witnesses as to the good character of the witness, 
Starke, and rested his case. 

C. ilI. Cobb, for defendant, testified, in par t :  
"I was born near Tarboro, N. C., at  Mildred; am 57 years old; have 

lired part of the time at Mildred, Tarboro and Norfolk; have been 
working for the Coast Line Railroad nearly thirty-three years; have 
held the position of flagman, baggage master, freight conductor, con- 
ductor on passenger trains, trainmaster and superintendent. When 1 
was trainmaster I lived in Tarboro; when promoted to superintendent 
of the division I lived in Korfolk. As superintendent, my duties involved 
the investigation of matters such as we have been discussing here. I 
first had knowledge that Captain Elmore was under investigation when 
I was notified to investigate Agent Starke the day before, 1 October, 
1923. The police department did the inuestigating. W. W. Xorrison 
was chief of that department. I had no knowledge whatever that the 
investigation was being made. I had nothing whatever to do with the 
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initiation of the investigation. I received my knowledge from Mr. W. H. 
Newell, General Superintendent, that the investigation of Elmore was 
being made. H e  called me to his office on 1 October, and showed me 
a bunch of affidavits, giving me the duplicates of those lie had, and 
told m e m y  first knowledge was when the superintendent called me 
to his office, and he showed me these various affidavits g i ~ i n g  me dupli- 
cates, and he keeping the originals, which brought out t ~ e  fact of the 
irregularity in  handling of tickets. That was the first d t~y  of October, 
1923. I took those affidavits home. They came from the police depart- 
ment, Mr. Morrison's department. I had instructions to take these 
affidavits and have Ticket Agent Starke in  Korfolk to come to my office 
and go over the same with him. These affidavits were sixteen in number. 
As these affidavits had reference to irregularities between C. 31. Starke 
and Conductor Elmore, I handled according to instrul:tions. I had 
Starke to come to my office on the morning of the 2d, at  nine o'clock, 
went over the affidavits with him in detail, the affidavits which I had, 
showing what each man said he had done. (The court admitted the 
above testimony of Cobb to show good faith and want of malice.) 

. . . Elmore was involved in various affidavits showing that tickets 
were bought from Starke, used on Elmore's train, and were brought back 
to Starke and he sold them again. Some tickets showed they had been 
bought twice. I don't know as I could tell you exactly how many had 
been returned by other conductors. I don't remember, but the affidavits 
will show. These tickets were all numbered. When the conductor took 
up these tickets he mas required to punch them and sxrrender them. 
Each conductor has an individual punch, showing the different marks 
and from i t  you can tell which conductor made the punch. . . . 
KO reference was had to cash fares. Captain Elmore's name was not 
mentioned at all, except when I asked if any one othei. than he and 
Captain Elmore had been involved with respect to the irregular handling 
of tickets. No other reference was made to Captain Elmore in that 
conversation. I did not say anything to X r .  Starke about the cash 
fares. I was present when an investigation was held in tke office of Mr. 
Newell, at  Captain Elmore's request. . . . I had a second conversa- 
tion with Starke ten or fifteen days later. I called Starke up that morn- 
ing and asked if he would come down to the office, as I wanted to 
see him and have a talk with him. H e  came in and winted to know 
what I wanted. I said, 'I want to know if you will s i p  a statement 
in reference to the things you told me about the other day.' H e  re- 
marked, 'I haven't told you anything.' H e  seemed mad and in a very 
different attitude altogether from the first time. There was nothing 
about my 'Shooting my mouth off.' Nothing of the kind occurred 
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because of his attitude in  the  beginning. I could see he  was very 
rebellious. Nothing of the kind occurred. The  affidavits upon which I 
acted and upon which I was making the inrestigation were furnished me 
by Mr.  Sene l l ,  the general superintendent. I had absolutely nothing 
to do with procuring them. I n  the course of this conversation nobody's 
name xvas mentioned as involred in  this matter except Captain Elmore 
and Mr.  Starke. I n  making this inr-estigation I ~ v a s  performing my 
duty simply and solely as an offirial of the conipa~i- .  I had no feeling 
of animosity tovards Elmore at all. I didn't knoll7 he mas inrolvcd in  
these affitlavitq until 1 October. I took action then pursuant to instruc- 
tionr. There would not h a l e  been any investigation except under the 
directions of the general superintendent, upon these affidavitq. I 
remember the names of some of the gentlemen who made the affidarits." 
Mr. H. Xewell, testified for defendant, i n  pa r t :  
"Mr. Cobb is  superintendent of the Korfolk District, and I am gem 

eral superintendent. My division is from Richmond, TTa., to Augusta, 
Ga., and western part  of South Carolina. My  dirision lies in three 
different states, Virginia, North Carolina and South Carolina. I have 
known Mr. Cobb ever since he  has been in  the service. I think about 
thir ty years. I gave h im his first job on the  railroad. H e  started as 
flagnian and worked his  way up. H e  has been superintendent of the 
Xorfolk district for five or six years. As such superintendent he  would 
not be expected to investigate matters except ~vhen  the police depart- 
ment had made inrestigation and made report t o  the general superin- 
tendent for such action as he might take. A11 investigations of this kind 
are made by the police department. When I came into possession of 
thcse affidavits we have been referring to I called Mr. Cobb to come 
to  my office and xiTe went over all of these affidavits, and we arranged 
that  he should call Mr. Starke, the ticket agent i n  Norfolk, to his  office, 
and I was to call Conductor Elmore to my office simultaneously, which 
I think was done a t  9:30 the morning of 2 October and I showed 
these affidavits to Mr. Cobb when he  came to my office. I gave them to 
Superintendent Cobb, the copies, and h e  was to call Starke to his office 
and I was to call Conductor Elmore to my office a t  the  same time. The  
import of these affidavits was tha t  Starke and Elmore had been charged 
with irregular handling of tickets sold a t  the Xorfolk Agency and were 
iilvolred in these affidavits we had. T h e  affidavits \\ere that  the  agent 
a t  Xorfolk was selling tickets two or three different times for various 
trains and that  tickets had been returned to Norfolk for resale un- 
canceled. T h e  affidavits were that  tickets had been sold by the Korfolk 
agent some more than twice and the parties buying them had ridden 
the trains and they were not turned in to the auditor as provided for 
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by the rule, but had come in on later or subsequent trains by different 
conductors under different punch marks, and that there w?re as many as 
four or five conductors who had turned in these tickets with their own 
punch that had been purchased on certain dates previous for Captain 
Elmore's train." 

On cross-examination, he said, in par t :  
''Subsequent to the conrersation I had with Mr. Cobb, Captain 

Elmore was called to my office. I had him in my office on 2 October, 
at the same time that Starke was called to Mr. Cobb's office. H e  asked 
for an investigation several times after he had been dismissed from the 
service. I think in about five or six days after the 2d of October he 
asked for another investigation. I took him off the train on the 2d day 
of October, and ordered him to come to my office; took hiin off the train 
and put somebody else in his place to run the train. H e  was not formally 
discharged until five or six days later. H e  requested an investigation 
under the rules under which he was working, and when he requested 
it we were willing to give it to him. Mr. Cobb was not in my office 
as a witness." 

REBUTTAL EVIDENCE 

Capt. J. G. Elmore, the plaintiff, testified, in par t :  
"I am fifty-two years old. I was born and raised at  Mt. Olive, Wayne 

County. I have been in the service of the railroad twenty-nine years. 
Before that I taught school and worked in telegraph office a year. I have 
been with the A. C. L. Railroad twenty-nine years. I first worked in the 
telegraph office, then flagman, baggage master, freight :onductor and 
passenger conductor. I was passenger conductor on 2 October, 1923, 
and ran between Rocky Mount and Norfolk and Goldsboro and Norfolk. 
I would make one trip for a week night run to Rocky Mount, and 
then for two weeks through to Goldsboro on different t ra  ns. One week 
I would work the night run to Rocky Mount and then two weeks I would 
have the day run to Goldsboro. We would alternate upon the trains 
running from Norfolk to Rocky Mount and Goldsboro. I have been 
passenger conductor since 1912, extra passenger conductor since 1910. 
About fiftwn years ago Mr. Cobb came to me one mornirlg and said he 
was going to report me to the Masonic Lodge. I was a member of the 
Masonic Lodge at  Weldon. H e  said, 'I am going to report you to the 
Masonic Lodge about some remarks respecting me as to some remarks 
about Mrs. and me,' because I did not go to him first about 
it. Said he understood I had made some remarks about him and agent 

'S wife, that he had had improper relations wiih her or had 
made improper adrances to her. H e  said it to me twice. H e  said he was 
going to report me to the Masonic Lodge, and I told him he could do so, 
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it was already known to the Masonic Order. EIe first stated that the 
first he knew of it was the day before when Sinclair had told him that 
I had made the remark that if the reports vere not true, some one 
ought to go to him and tell him about it, and that if it were true his 
face ought to be broken. Then he said that he hadn't slept any for 
several nights, that it worried him so, and that he had sent his wife to 
Sorfolk to keep her from finding it out. H e  said Sinclair had told him 
the day or night before mas ~ i ~ h a t  he first told me. H e  said that Sinclair 
told him that I had said if it were true his face ought to be broken, 
and if it were not true somebody ought to tell him." H e  further stated: 
"Mr. Cobb has acted Tery indifferent and cold towards me since that 
time," etc. . . . "I never took up tickets on my train and didn't 
turn them in, and didn't have a collusion with Starke to resell the 
tickets and diride the proceeds. I never took up a ticket and failed to 
return it to the company. Mr. Cobb did hare  me there and asked me 
some questions about cash fares. I remember once he asked me in 
Norfolk why i t  was that some of the other conductors turned in so 
much more cash fares than I did. I told him the reason Tvas that 
I did not run Saturdays. I laid off on Saturdays el-ery time I possibly 
could, and Saturdays and Mondays are the highest days. There are 
more cash fares taken u p  on Saturday and Monday than on other days. 
I n  addition to that many of the passengers had been using mileage and 
some reported that in as cash fares. We had no regulations for handling 
as such, and I did not do it. Saturdays the crowds are going home to 
spend Sunday, and Monday they are returning. Saturday and Nonday 
have the heaviest travel of any other day of whole meek through. I lay 
off every Sunday that I could so that I could spend the day with my 
family. My family lived in Norfolk. . . . At the time he asked 
me about my cash fares as compared to the other conductors and I gave 
him an explanation he seemed satisfied about it. I thought he mas until 
I was told about what he said about it to Starke. That happened a 
couple of years ago. I thought that my explanation of the matter had 
satisfied him. . . . When this matter occurred these various reports 
were made out in the form of affidavits and Mr. Newell read them to me. 
H e  called me to his office and nobody was present but he and I. H e  
asked me to make explanation and I told him it was just like a clap of 
thunder out of a clear sky. I was very much surprised." 

H e  denied that he took up tickets and didn't turn them in and 
denied collusion with Starke to resell the tickets and divide the pro~eeds. 
H e  denied that he collected cash fares and never turned in the money. 

The defendant made numerous exceptions and assignments of error, 
and appealed to the Supreme Court. The material ones and other 
necessary facts will be considered in the opinion. 
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Geo. C.  Green, Ashby Dunn, and E.  L. Travis for plaintiff. 
Frank S. Spruill, John  8. Kerr, W .  L. Long and D. Mac. Johnson 

for defendant. 

CLARKSON, J. I t  will be noted that plaintiff alleges two causes of 
action of slander against the defendant: 

(1) That defendant falsely and maliciously published of and concern- 
ing plaintiff "That the said plaintiff did in many instances while acting 
as passenger conductor for defendant as aforesaid take up tickets on his 
train and not punch and report said tickets to the company as it was 
his duty to do, but took said tickets unpunched and in collusion with the 
agent at  Norfolk, Va., resold them and appropriated the proceeds, or a 
part thereof, to his own use." 

(2 )  That defendant falsely and maliciously published of and con- 
cerning plaintiff "That the plaintiff had theretofore, while acting as 
passenger conductor of the defendant company, taken cash fares received 
by him on the train from passengers and appropriated said cash fares 
to his own use instead of turning the same in to the railroad company 
as was his duty so to do." 

The defendant denied the allegations of the complair t, and sets up 
the defense of privileged communication. I f  defendant's agent said the 
things imputed to him as having been said by C. M. Starke, they were 
pririleged communications and in  the performance of his official duty 
as superintendent of defendant company. The conversation with Starke 
was a publication. Hedgepeth v. Coleman, 183 N.  C., 309. 

C. M. Starke, witness to whom the publication was made, testified 
that the charges were made by C. M. Cobb, superintendent of defendant 
company in one conversation on 2 October, 1923. The question arises, 
can plaintiff have two causes of action growing out of one conversation? 
We think not. There can be but one recovery. 

From a careful examination of the authorities, we find that it is laid 
down in Estee's Pleadings (4 ed.) see. 1717, as follows: "A count of 
a petition in an action for slander, which sets out the entise conversation 
in which the slander was spoken, contains only one cause of action, 
although the conversation consists of several parts, each of which is 
actionable." 

The same principle is stated in Maxwell on Code Pleadings, p. 352: 
"When there are different sets of words, spoken at a particular time, 
although they charge distinct offenses, there will be but, one cause of 
action. The rule, in case of torts, being that each trespass or conversion 
or fraud gives a right of action, and but a single one, however numerous 
the items of the wrong or damage may be." 
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I n  Cracraft v. Cochran, 16 Iowa, p. 304, it was said: "It is true 
that the words set out in the petition charge the plaintiff, in effect, with 
two offenses, one of store breaking (Rev., see. 4235) and the other of 
larceny (Rev., see. 4237); but such charges were, as appears by the 
petition, made in the same conversation and at the same time, and of 
course gave but one right of action. I t  is well said by Strong, J., in 
Secor and others v. Sturgis and others, 16 N. Y., 3-28, that 'in the case of 
torts, each trespass, or conversion, or fraud, gives a right of action, and 
but a single one, howe~rer numerous the items of wrong or damage may 
be.' Under this rule, it matters not how numerous were the offenses 
charged in the same conversation; they, together, constitute but one cause 
of action. A plaintiff could not sue and recover for one of the slander- 
ous charges specified, and then bring another action for another of the 
slanderous charges made in the same conversation; for the reason that 
he has but one cause of action growing out of the same conversation, 
although the items of slander were numerous. To allow a party thus 
to bring several causes for the same slanderous course, would be to 
sanction the splitting of actions, which both the common law and The 
Code prohibits." Galligan v. Sun Prtg. d Pub. Assn., 54 N. Y., Supp. 
p. 471; Thompson v. Harris, 91 Am. St. Rep. p. 187; (64 Kan., 124) ; 
Nacdougall v. Knighf, 25 Queens Bench Dir.  p. 1. 

Plaintiff in his brief says: "The plaintiff conceded at the trial, and 
concedes now, that the language charged in the first cause of action was 
qualifiedly privileged, but insists that there lvas evidence of actual 
malice sufficient to destroy the privilege. . . . The words alleged 
in the first cause of action were qualifiedly privileged and not actionable 
unless the plaintiff has shown actual malice." We think this proposition 
of law so sound and well settled that actual malice must be shown where 
the cause of action is qualifiedly privileged, that we do not cite authori- 
ties. 

But defendant in its answer contends that the communication was 
privileged. We think it was qualifiedly pririlcged. The matter of abso- 
lute p r i r i l~ge  is well stated in Newell Slander and Libel ( 4  ed.), see. 
350, as follo~vs : "In this class of cases it is considered in the interest of 
public welfare that all persons should be allowed to express their 
sentiments and speak their minds fully and fearlessly upon all questions 
and subjects; and all actions for words so spoken are absolutely for- 
bidden, eren if it be alleged and proved that the words were spoken 
falsely, knowingly and with express malice. This rule is, ho~vever, con- 
fined to cases in which the public service or the administration of justice 
requires complete immunity-for example, words spoken in legislative 
bodies, in debates, etc., in reports of military officers on military matters 
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to their superiors; words spoken by a judge on the bench and by wit- 
nesses on the stand. I n  all such cases the plaintiff cannot be heard to 
say that the defendant did not act under the privilege, that he did 
not intend honestly to discharge a duty, but maliciously availed himself 
of the occasion to injure his reputation." Qualified Privilege, see. 389 : 

"In the less important matters, however, the interests and welfare of 
the public do not demand that the speaker should be freed from all 
responsibility; but merely require that he should be protected so far  as 
he is speaking honestly for the common good. I n  these cases the 
privilege is said not to be absolute but qualified; and a party defamed 
may recover damages notwithstanding the privilege if he can prove that 
the words were not used in good faith, but that the party availed him- 
self of the occasion wilfully and knowingly for the purpose of defaming 
the plaintiff. I n  this class of cases it will be convenient to divide 
the occasions into four classes: 

"(1) Where the circumstances of the occasion cast upon the defend- 
ant the duty of making a communication to a certain other person to 
whom he makes such communication in the bona fide performance of 
such duty. 

"(2) Statements made for the protection of private interests. 
"(3) Where the defendant has an  interest in  the subject-matter of 

the communication, and the person to whom he communicates it has a 
corresponding interest. 

"(4) Reports of the proceedings of courts of justice and legislative 
bodies.'' 

Pearson, J., in  Brooks v. Jones, 33 N .  C., p. 260, defines malice: 
"General malice is wickedness, a dispositioii to do wrong, a 'black and 
diabolical heart, regardless of social duty and fatally bent on mischief.' 
. . . Particular malice is ill-will, grudge, desire to be revenged on a 
particular person.'' S.  v. Long, 117 N. C., p. 799; 8. v. Knotts, 168 
N.  C., p. 184. 

The plaintiff, to show actual malice, relies upon an un?leasant circum- 
stance between himself and the witness Cobb some 15 years before the 
trial of the cause, and incidents since testified to-his viewpoint of 
Cobb's attitude towards him, slight and trifling. 

I n  Lewis v. Carr, 178 N. C., p. 580, it was said : "In cases of qualified 
privilege the falsehood of the charge will not of itself be sufficient to 
establish malice, for there is a presumption that the publication was 
made bona fide. Fields v. B p u m ,  156 N. C., 416; Gattk v. KiZgo, 
140 N.  C., 106; Ramsey v. Cheek, 109 N.  C., 270." Harrison v. Garrett, 
132 N. C., p. 176; Riley v. Stone, 174 N. C., 588; 17 11. C. L., p. 322, 
par. 65. 
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Newell Slander and Libel (4th ed.) part see. 280, is as follows: 
"The question of malice or no malice is for the jury. The presumption 
in favor of the defendant arising from the privileged occasion remains 
till it is rebutted by evidence of malice; and the evidence merely equivo- 
cal, that is, equally consistent with malice or bona fide, mill do nothing 
towards rebutting the presumption. The facts tendered as evidence of 
malice must always go to prove that the defendant himself was actuated 
by personal malice against the plaintiff." 

Under the facts and circumstances of this case, to destroy the quali- 
fiedly privileged communication set forth in  what is termed the first 
cause of action, we do not think the evidence of actual malice sufficient. 
The case in the court below was tried out on the theory that the plaintiff 
had two causes of action from the one conversation, but under the law 
there could be but one cause of action and one recovery. The issues 
lyere submitted on two causes of action for the one conversation and 
the contest waged and the ~ e r d i c t  rendered on these issues unexcepted 
to by either party to this action. We do not think under such circum- 
stances, although two alleged causes of action are set forth in the 
complaint as arising out of the one conversation, that a new trial 
should be granted, but that the allegations comprising what is denomi- 
nated the second cause of action should be considered and determined 
on the record. This under glaintiff's evidence, taken to be true, is the 
only charge in the one conversation on which recovery can be had. As 
stated, if the action had been brought for the one conversation only 
one recovery could be had on the allegations in the two causes of 
action set forth in  the complaint, but the first cause alleged in the 
complaint, from the view we take of the evidence, was qualifiedly 
privileged and no actual malice shown-no recovery could be had. 

The conversation on which recovery can be had is on the charge of 
taking cash fares-embezzlement or misappropriation, excess of privi- 
lege. This being true, the present action, denominated the second cause 
of action, can be determined on the record. Our liberal practice per- 
mits this. Gnder the facts and circun~stances of this case, no exception 
being made to the issues, the first cannot be sustained-the second 
can. 

As to the second cause of action, C. M. Starke, testified that C. M. 
Cobb, division superintendent of defendant, in the conversation "Told 
me Captain Elmore had been called up to his office twice before that 
about cash fares; that the last time he was up there he had told him 
his cash fares did not come up to and correspond with the other 
conductors'; that soon after he had this talk with him and after that 
other time, that cash fares commenced to pick up and he supposed 
that was the time he commenced taking his tickets up." 
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The defendant in the argument said: "At the outset, the attention 
of the court is respectfully directed to the vast difference between the 
language of the witness and that of the complaint ac, to the second 
cause of action." 

The court below, on this aspect, we think, in a clear and accurate 
charge laid down the rule of law: "The third issue is, did the defendant 
speak of and concerning the plaintiff the words alleged in the second 
cause of action-that is the witness, Starke, testified that Cobb told 
him that Captain Elmore had been called up to his ofice twice before 
that about cash fares; that the last time he, Elmore, was up there, 
he was told by Cobb that his cash fares did not come up to and 
correspond with the other conductors; that soon after he had this talk 
with him and after that other time, that the cash fares commenced 
to pick up and he supposed that was the time he commenced taking his 
tickets up. Now, gentlemen of the jury, if you find from the evidence 
and by its greater weight, that the agent, Cobb, used that language 
on that day, and he thereby intended to charge Elmore with appropri- 
ating to his own use the cash fares, i t  would be your duty to answer 
the third issue 'Yes'; if you do not so find, you should answer it 'No.' 
That would not be a privileged communication, because lie did not have 
instructions from his superior, Mr. Kewell, to have anything to do 
or say about cash fares being taken, and that would no: be a qualified 
privileged communication, and, if you find that he did use the language 
and thereby intended to have it understood that Elmore had collected 
and appropriated to his own use cash fares, you should answer the 
third issue 'Yes'; if you are not so satisfied, you would answer it 'No.' 
The evidence of Starke is-that Cobb did use that language, and Cobb 
says that he did not use it. You have the testimony clf the two wit- 
nesses as to the language used, and the burden is upon the plaintiff 
to satisfy you that it was used, and if you find it was used, then 
you mould answer the third issue 'Yes,' if you find it was not used, you 
mould answer the issue 'No.' " 

Newoll Slander and Libel (4  ed.) part of par. 267, says: "In 
all cases of ambiguity it is purely a question for the jury to decide 
what meaning the words should convey to persons of ordinary intelli- 
gence. The question always is:  How did the persons to whom the 
words were originally spoken or published understand them?-the legal 
presumption being that they were persons of ordinary intelligence. We 
must assume, too, that they gave to ordinary words their ordinary 
meaning, to local or technical phrases their local and technical meaning." 
17 R. C. L., pp. 312-315, inclusive; Studdard v. Linvllle, 10 N. C., 
474; ilIcBrayer v. Hill, 26 N. C., 139; Pugh v. Neal, 49 N.  C., 369; 
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McCall v. Sustair, 157 N. C., 179; Cotton v. Fisheries Products Co., 
177 K. C., 56; Vincent v. Pace, 178 K. C., 421. 

ll'alkrr, J., i n  Beck v. Bank, 161  N. C., p. 206, says: "-1s to the 
accusation he ~nade,  that  plaintiff, H. L. Beck, had embezzled timber 
or money, was equivalent to charging them n i t h  the commission of a 
felony, or an  infainous offense punishable by imprisonment in  the 
peniteri t iar~,  'as in  cases of larceny' (Revisal, sec. 3406) (now C. S., 
4P6S), the burden is cast upon the defendant to prove the truth of 
the charge, or any matter in justification or mitigation. Osborn u. Leach, 
135 K. C., 625; Iiamsey c. C'heek, 109 N .  C., 270; Harris v. Il'erry, 
98 3. C., 131; JIcKee v. Wilson, 87 N. C., 300. ;\lalice, which is an  
essential element of slander, is, generally speaking, presumed where the 
words are  actionable per se, until the contrary is prored, except in  those 
cases where the occasion is privileged or prima facie excuses the publi- 
cation. This presumption, however, may be rebutted. Newel1 on Slander 
and Libel (2  ed.) p. 39 ( 5 )  and 319 see. 12, and cases supra." Izjie v. 
Rmg, 167 N. C., 174, rehearing denied 169 S. C., 261. 

The charge made against the plaintiff and so understood by the jury 
was that of embezzlement or rnisapproprintion of cash fares-a felony 
under C. S., 4265. This  was actionable per se, and malice is presumed. 

I f  C. M. Cobb's (division superintendent of defendant company) pub- 
lication to C. 11. Starkc, as to collusion between plaintiff and Starke as to 
the tickets, was qualifiedly privileged, 110 actual malice being shown to 
destroy the privilege, yet the charge as to cash fares or embezzlement 
was actionable per se and malice is presunled from the felony charged. 
Defendant says, i n  answer to this, that  if defamatory language mas 
used about cash fares by Cobb, which i s  denied, he exceeded his authority 
and it is not liable. 

I n  23 Cyc., p. 386, i t  is said:  "That where the party exceeds his 
privilege and the communication complained of goes beyond what the 
occasion demands that he  should publish, and is unnecessarily tlefanm- 
tory of plaintiff, he  mill not be protected and the fact that  a duty, 
a common interest or a confidential relation existed to a limited degree 
is not a defense, even though he  acted in  good faith." Kewell Slander 
and Libel ( 4  ed.) sec. 394, in pa r t :  "A communication which goes 
beyond the occasion exceeds the privilege." I n  some jurisdictions it has 
been held "that expressions in  excess of what the occasion warrants 
do not per se take away the privilege, although such excess may be 
evidence of malice for the consideration of the jury." 25 Cyc., 387. 

I n  the present case, the excess is per se actionable, and malice is 
presumed. I t  may be under different facts and circumstances-different 
pleadings and issues, expressions in excess may be e~~ idence  of malice, 
but here malice is presumed from the per se actionable words. 
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I11 Ange v. Woodmen,  173 N. C., p. 35, H o k e ,  J., citing a wealth 
of authorities, says: "It  is now fully established that corporations may 
be held liable for negligent and malicious torts, and that responsibility 
will be imputed whenever such wrongs are committed by their employees, 
and agents, in the course of their employment, and within its scope." 
N u n i c k  v. D u r h a m ,  181 N .  C., p. 193. 

I n  Cook v. R. R., 128 N. C., p. 336, it was said: "Acting within the 
general scope of his employment, means while on duty, and not that the 
servant was authorized to do such acts." Gallop v. Clark,  188 N .  C., 
p. 186; S a w y e r  v. Gilmers, Inc.,  ante, 7 ;  Southwell  v. R R., ante, 417; 
S e ~ c a r d  u. R. R., 159 N. C., 241; Cooper v. R. R., 170 N. C., 492; 
Cotton v.  Fisheries Products  Co., supra, 59; Jenk ins  v. Sou .  R. R. Co. 
(S. C.), 125, S. E. Rep., 912. 

After the testimony of Elmore, the plaintiff again rested his case, 
and the defendant then offered as evidence the sixteen afidavits referred 
to in the testimony of C. M. Cobb and V. H. Newell. This evidence 
was objected to by plaintiff and the objection sustained, and defendant 
assigned this as error. 

C. S., 542, is as follows: "In an action for libel or slander it is not 
necessary to state in  the complaint any extrinsic facts for the purpose 
of showing the application to the plaintiff of the defamatory matter 
out of which the cause of action arose, but it is suflicient to state 
generaIly that the same was pubIished or spoken concerning the plaintiff; 
and if such allegation is controverted, the plaintiff is bocnd to establish 
on trial that it was so published or spoken. The defendmt may in his 
answer allege both the truth of the matter charged as d t~famator~ ,  and 
any mitigating circumstances to reduce the amount of damages; and 
whether he prove the justification on trial or not, he may give in evi- 
dence the mitigating circumstances." 

Defendant in its answer had the legal right under the statute to set 
up the plea of justification, to show the truth of the charge. I f  found 
true by the jury, plaintiff could not recover. I l a m i l t o n  v. Nance ,  159 
N. C., p: 59. I t  did not do this, but relied on, as its defense, privileged 
communication and denial. I t  could not offer any evidence to show the 
truth of the charge nor any evidence which tended to :,how the truth 
of the charge. The defendant had already been permitted, for the pur- 
pose of showing the good faith of Superintendent Cobb, to prove that 
he had these affidavits on the occasion of speaking the words, and also 
to show the names of the persons who made the affidavits and had per- 
mitted both Superintendent Cobb and Newel1 to state i,he purpose of 
these affidavits. This was all that was necessary to be shown as a 
basis of the alleged good faith of Superintendent Cohb. After this 
was done, the affidavits themselves could only tend to prove the truth 
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of the charge. I t  would be noted that the affidavits were not offered 
until after the plaintifl' had closed his e~ idence  in  rebuttal a i d  the 
plaintiff Elmore had been cross-examined as to 11-hether or not he  did 
in  fnct take the tickets as charged. Then, in  sur-rebuttal, the defendant 
offered these affidavits midently for the purpose of contradicting his 
statement as to ~vhether or not he did in fact take the tickets and in 
reply to his testimony on that  point. I11 Burris c. Bush, 170 N. C., 
1). 395, it i s  said:  "The statute (Tte~. ,  see. 502) (now C. S., 542), per- 
mits a deferldarlt i n  actions for libel or slander to allcge 'both the truth 
of the matter charged as defamatory and ally mitigating circumstai~ces 
to reduce the amount of the danlages; and, whether he prove t l ~ c  justifi- 
cation or not, he  niay give in  evideilce the mitigating circumstances,' 
but, i n  the absence of a plea in justification or mitigation, evidence of 
the truth of the charge is incompetent. Gpchurch v.  R o b e r t s o n ,  127 
N. C., 128 ; DicX,erson 1,.  Bail, 159 K. C., 541." 

Nrwell Slander and Libcl ( 4  ed.) p. 758, part see. 692, is as follons: 
"Truth u n d e r  t h e  plea of the g e n e r a l  issue. I n  most jurisdictions 
under this plea the de f~ndan t  cannot be permitted to g i ~ e  in evidence 
the t ru th  of the defanlatory mattcr, either in bar of the action or in 
niitigatioi~ of damages." 

I f ,  ill a plea of justification-the truth of the charge had been pleaded, 
defendant could ba re  produced evidence to sustain the plea allowed 
it by statute. I t  could have had the  witnesses a t  the trial, who made 
the affidavits, to show the plaintiff's conduct-collusion with the ticket 
agent Starke to defraud the defenda~st-but the affidavits were nothing 
more t l ~ a i ~  hearsay, and incompetent, for any purpose other than to 
show the good fa i th  of defendant and they had been used and spoken 
of by witnesses for this purpose. This evidence was addressed to the 
first cause of action and not now material from the position we take 
as to that  cause. 

The final exception and assignment or error we cannot sustain, which 
is as follo\vs: '(For that  the  court declined to give the irrstructions 
 rayed by defendant, 'The court charges you that  in  no aspect of this 
case is plaintiff entitled to punitive damages, or smart money, and the 
jury iis assessing damages, if you reach that issue, will not allow any 
such damage.' " 

The court below charged the jury as to punitive damages: "As to 
punitive damages, gentlemen of the jury, you are  not compelled or 
required by law to give punitive damages, but that  is a matter in your 
discretion. You may in  your discretion award punitive damages for 
the purpose of punishing the defendant. Punitive damages are  punish- 
ing damages. Punitive damages are  awarded to the plaintiff when h e  
has been maliciously injured by some act or wrong-doing of the defend- 
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ant, and the damages are awarded to the plaintiff as a punishment to 
the defendant. That is entirely in your discretion." 

We think, under all the facts and circi~mstances of this case, the 
charge was correct and fully sustained in Ford v. McAnal ly ,  182 N. C., 
p. 419; Baker v. Window, 184 h'. C., p. 5, and cases cited. There 
was no separate issue as to punitive damages, and on the record there 
is no way to ascertain if any of the damages awarded plaintiff were 
punitive. 

The first cause of action alleged in  the complaint, for the reasons 
heretofore given cannot be sustained. The publication mas qualifiedly 
privileged, and no sufficient actual malice shown by the evidence to 
destroy the privilege. 

The second cause of action was brought by plaintiff against the 
defendant for publication made by defendant's agent of a charge or 
accusation against him of embezzlement or misappropriation of cash 
fares-which is a felony. The jury found that the publication made 
was false, and the words are actionable per se-malice is presumed- 
and damages were awarded plaintiff. I t  was in evidence that the plain- 
tiff had been in the employ of defendant company for 29 years and 
offered eridence of about 75 witnesses from all over Eastern Xorth 
Carolina and parts of Virginia as to his good character 

Under our statute the defendant could hare set up in its answer 
that the charge was true, the plea of justification. I f  it had evidence 
sufficient to sustain this plea and the jury believed it, plaintiff could 
not hare recovered. I t  denied the allgation, plead privileged communi- 
cation, and made no plea of justification. I t  could have in its answer 
set up mitigating circumstances to reduce damages. I t  did not do this. 
The jury by its verdict has said that defendant has falsely and malici- 
ously slandered plaintiff. -1 cause of action for slander has come down 
to us from time immemorial. Slander is so hurtful that it is a Proverb: 
"The words of a talebearer are as wounds." Material things are trifling 
in comparison with character-"A good name is rather to be chosen than 
great riches." The record shows that the case was carefully tried in 
the court below. I t  has been ably argued here. On th. first cause of 
action a nonsuit should hare been granted, and that cause of action 
dismissed. On the second cause of action, we can in law discover no 
error. 

Error as to first cause of action. 
S o  error as to second cause of action. 
STACY, C. J., dissents; VARSER. J., not having heard tk.is case, did not 

take part, in the decision. 
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JOHN HOWARD ET AL. v. THE BOARD O F  EDUCATION OF CATAWBA 
COUNTY ET AL. 

(Filed 13 May, 1925.) 

1. Appeal and Error-Findings of Lower OourtAppellant Must Show 
Err~Schools-School Districts. 

While on appeal from a judgment refusing to continue an order restrain- 
ing the formation of a new school district within a county for noncon- 
formity with the statutes applicable, the Supreme Court may disregard 
the finding of fact of the lower court and conclude differently upon its 
0n.n findings, it is upon appellant to show error, and in the present 
case the facts found by the lower court are sustained. 

2. SchoolscSchool ,Distri-Couhty-wjde Plapl--Nw Districts-St& 
u-Injunction-Appeal and Error. 

C. S., 5481 is now solely applicable to the creation, etc., of new school 
districts within the county, and upon the facts found on this appeal, it 
not sufficiently appearing that the proposed changes come under the 
provisions of this statute, it is Held,  that the order dissolving the pre- 
liminary restraining order was properly entered, and will not be disturbed 
unless it is more clearly made to appear in the Superior Court that the 
new contemplated district to be voted on comes within the provisions of 
said section. 

APPEAL by defendants from Webb, J., from CATAWBA. 
Action by plaintiffs, citizens, residents and taxpayers of Balls Creek 

School District, in Catawba County, against the County Board of 
Education of Catawba County, the Board of Commissioners of Catawba 
County, and the committeemen of Balls Creek School District, and the 
registrar and judges of election, to restrain the holding of an election 
called by the defendant commissionep of Catawba County, upon the 
petition of the defendant board of education, to submit to the qualified 
voters in a certain territory the question of a special school tax in  
addition to a general county tax for school purposes. Judgment for 
plaintiffs continuing the restraining order until the final hearing. 
Affirmed. 
d temporary restraining order was issued by Stack, J., on 26 Janu- 

ary, 1925, restraining the defendants from holding this school-tax elec- 
tion until further orders of the court and, pursuant to this order, a 
hearing was had, and the following order was entered: 

"This cause coming on to be heard and being heard on 9 February, 
1925, before his Honor, James L. Webb, judge presiding at the February 
Term, 1925, of Catawba Superior Court upon the motion of the plain- 
tiffs to continue to the final hearing a restraining order heretofore 
granted upon their application, and the court having heard and con- 
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sidered the affidavits filed by all parties, which are now referred to, 
and the argument of counsel thereon, finds the following facts: That 
there are two public school districts, among others in Oatawba County, 
one known as the Balls Creek District, and one as the C'atawba District; 
that each have a high school and the former some years ago voted 
a special tax of ten cents on the hundred dollars of property to supple- 
ment the general school fund, and the latter fifty centi; on the hundred 
dollars for similar purposes, and both taxes have been since levied and 
collected for such purposes; 

"That in  December, 1924, certain citizens and voters residing in  the 
Balls Creek District and owning property there filed a petition with the 
school trustees of the Catawba District, asking that a large part of 
the territory of the Balls Creek District and certain other territory not 
in any special taxing district be annexed to the Catawba High School 
District and for an election thereon in the territory upon the question 
of levying a twenty cents tax upon the proposed new part and also 
upon the question of annexation, which petition was laid before the 
county board of education at  its December meeting; 

"That the nontaxing territory referred to lies between the other two 
aforesaid districts; that also at  the said December meeting certain 
other citizens and voters in the Balls Creek District and its trustees or 
committeemen filed a petition with said board, asking for a special elec- 
tion in that district upon the question of the levy of a special tax 
increase from the present ten cents to not exceeding thirty cents on the 
hundred dollars to supplement the general school funds; that there was 
then and still is an indebtedness of $15,000 on the Balls Creek District 
incurred for high school building purposes; that the board of education 
made no order in regard to the application for annexation to the Catawba 
District, nor for any election thereon, but entered an order running an 
irregular line through the Balls Creek District with a view to cutting 
off from said district about 80 of the voters therein and about $75,000 
of taxable property and to that extent reducing the size and voting 
population of said district and then applied to the board of county 
commissioners to order an election in the territory which they intended 
to retain as the Balls Creek District upon the question of increasing 
the special tax in that territory to not exceeding 30 cents on the hundred 
dollars, which election was ordered, the time set for 17 February, 1925, 
and registrars and judges appointed; that therefore the plaintiffs some 
of whom reside, are voters and own lands within the territory in which 
the election is called and some voters and landowners in the excluded 
territory brought this action and obtained a temporary restraining order 
against the holding of said election. 
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"According to the records as made by the county board of education 
the excluded territory is not now in any taxing district or at  present 
in any school district at all. 

"The court being, therefore, of the opinion that the election ought 
not to be held in the restricted territory in  the way and manner proposed 
and that the plaintiffs are entitled to the relief sought herein, 

"It is now, therefore, considered, adjudged, and ordered that the 
restraining order heretofore issued in this action be and the same is 
hereby in all respects continued to the final hearing." 

To this order the defendants excepted and appealed. 

E. R. Cline a.nd Wilson Warlick for plaintiffs. 
W.  C. Feirnster and Thos. P. Pruitt for defendants. 

VARSER, J. The appeal in this case is based on one exception only, 
and that to the continuance of the restraining order until the final 
hearing. 

The defendants asked this Court to disregard the findings of fact by 
the trial court and to examine all the evidence appearing in the record, 
and to find therefrom that the plaintiffs are not entitled to the relief 
sought. 

We recognize in  such cases the jurisdiction of this Court to review the 
evidence and determine questions of fact as well as of law. Cameron v. 
Highway Commission, 188 N. C., 84; Nayo v .  Comrs., 122 N.  C., 5;  
Booker v. Greenville, 130 N. C., 1 7 2 ;  2Iyatt v. DeHart, 140 N.  C., 
270; Lee v. Waynesville, 184 N .  C., 565; School Committee v. Board of 
Education, 186 K. C., 643. However, there is a presumption always 
that the judgment and proceedings below are correct, and the burden 
is upon the appellant not only to assign, but to show, error. Hyatt v. 
Deliart, supra; and upon the instant record we do not feel justified 
in finding the facts to he other than set out in the order of the trial 
court. 

Defendants contend, however, that, from this record, it ought to be 
determined that a county-x\itie plan of organization has been adopted 
according to C. S., 5481, Public Laws 1923, ch. 136, sec. 73a, on author- 
ity of Scroggs v. Board of Education, anfe,  110. The Scroggs case 
was an appeal from a judgment entered on a verdict of a jury. I n  that 
case the minutes of the Board of Education of Clay County were much 
fuller than in the instant record, and showed clearly the purpose and 
intent of the board of education to adopt the county-wide plan of 
organization for Clay County, and the order of 14 Xay, 1923 mas, 
therefore, valid. I n  the instant case, the record, together with the 
finding of the trial court, are not sufficient to satisfy this Court that 
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the county-wide plan has been adopted. This is said, however, only with 
reference to the showing on the present record; the facts may be other- 
wise. 

Inasmuch as it is now required that the county board of education 
shall create no new district or divide or abolish a district or consolidate 
districts, or parts thereof, except in accordance with the county-wide plan 
of organization, n.e are of the opinion that the order entered by the 
board of education, "running an irregular line through the Balls Creek 
District, with a view to cutting off from said district about 80 of the 
voters therein and about $75,000 of taxable property and to that extent 
reducing the size and voting population of said district," and the 
application of the board of education to the board of county commis- 
sioners to order an election in  the territory which they intended to retain 
as the Balls Creek District, was not valid. Unless the order entered had 
the effect to create a new district comprising the territory in which the 
election was sought and ordered, then the election cannclt be held. Jones 
v. Board of Education, 187 N. C., 557; Perry v. Co~nrs., 183 14'. C., 
387; Paschal v. Johnson, 183 N.  C., 129; Hicks v. Comrs., 183 N .  C., 
394. While these latter authorities relate to the law$ applying prior 
to the adoption of chapter 136, Public Laws 1923, they present the diffi- 
culties in  the way of the execution of the order of the board of education 
in the instant case, because such order does not comply with chapter 
95, C. S., vol. 3, see. 5480-5490, inclusive. This was intended by the 
Legislature to be a complete recodification of the school 'aw, and that the 
common school system of the State should be, thereafter, conducted in 
accordance therewith. 

Since the order mas entered by the board of education not in 
accordance with the county-wide of organization, and since i t  is 
not proved that the county-wide plan of organization hiis been adopted; 
and in the light of the positive prohibition contained in  C. S., 5481, 
such order is void and of no effect, and the county bozird of education 
may proceed as it may be advised in reference to- the adoption of the 
county-wide plan of organization (if the same has not, in fact, already 
been adopted), and if i t  has been, or when, adopted, it may proceed 
in accordance therewith to form such districts as it may determine are 
just and proper, provided, however, that no rights of m y  creditor are 
illegally affected. 

We have not discussed the question of indebtedness of the Bdld 
Creek School District, because it is not necessary upon the instant record 
to do so. 

Upon the order entered, and the facts contained theyein by the trial 
court, we are forced to conclude that there is no error in continuing the 
restraining order until the final hearing, and it is, therefore, 

Affirmed. 
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TV. TT. STORM v. THE TOWS O F  WRIGHTSTIL1,E BEACH, a s n  GEORGE 
E. KIDDER, AS MATOR O F  THE TOTTS OF TVRI(:HTSTILLE BEACH, 
A A D  J. A. TAYLOR, B. J .  JACOBS anD L. S. STEIK a s  ALDERJIEN OF 

THE TOWS O F  TVRIGHTSVILLE BEACH. 

(Filed 20 May, 1925.) 

1. Constitutional Law-Taxation-Faith and Cre&t&iunicipal Oorpo~.* 
tions-Cities and Towns. 

A tovn may not pledge its faith or credit for the issuance of bonds for 
mnnicipal purposes, unless under. statutory authority given in conformity 
v i t h  the requirements of the State Constitution, Art 11, sec. 14, by its 
passage on separate d a j s  by each branch of legislation, or when so given 
vithout the approval of it.; roters a t  Rn election held for the purpose, 
u n l ~ s s  for necessary expenses. Const., Art. VII, sec. 7. 

2. Same-Becessary Expenses-Statutes-Seaside Resorts-Jetties. 
What are  necessary espenses for which a tonn  may issue bonds ni th-  

out submitting the question to i ts  electors for approval may, to some 
extent, vary in accordance nit11 local conditions, and in this case of a 
seaside resort : Held ,  that an incinerator for the burning of refuse matter 
is neceqsary to health requirementu, as nell a s  the huilding of sea jetties 
for the preservation of the lands, mere necessary expenses within the 
conteml~lation of Art. VII, sec. 7. Held ,  likewise, as coming within the 
term "necessaries," a re  sjstems of natrrnorks.  constructing streets and 
sidenalks and boardnalks, enlarging sener systems, and, \\here the spe- 
cial statute is unconstitutional, bonds for these purposes may be so issued 
under the Municipal E'lnance Act. C. S , rol 3, sec 2918 

3. Same-Ratification-Ordinances. 
Where a municipality has obtained temporary loans to pay for neces- 

sary expenses, C. S., 2939, 2931, 2936 (vol. 3 ) ,  and thereafter seeks to 
issue bonds therefor under tlle provisions of the hxunicipal Finance Act, 
C. S., 2918, and the municipal authorities h a ~ e  accordingly ratified this 
indebtedness and included i t  v i th  certain further sums for nhjcli the 
bonds a re  to he issued. it  is a ratification and sufficient to sustain the 
isvuance thus to he made. 

APPEAL by plaintiff f r o m  Dunn,  J., submission of controversy without  
action, 25 -kpril, 1925, NEW HBNOVER. 

J u d g m r n t  f o r  defendant-,Iffirmed. 
T h e  mater ial  facts  a r e  a s  fo1lo~r.s: 
T h e  1925 session of t h e  General  Assembly passed a Special Act  en- 

tit led "An act to  authorize the town of Tl'rightsuille Beach to issue 
bonds." Under  t h e  provisions of the  act,  t h e  town of Wrightsvi l le  Beach 
is  authorized t o  issue bonds t o  tlle aggregate amount  of $60,000 f o r  t h e  
following purposes : 

(1) Construct ing or recoiistructing jetties along t h e  beach i n  the  
town of Wrightsvi l le  Beach, i n  order to  protect t h e  town against en- 
croachments by  t h e  ocean and  to build u p  t h e  town;  ( 2 )  acquiring 
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and improving a waterworks system or plant for the town; (3)  con- 
structing or reconstructing public boardwalks on the streets or other 
public places of the town; (4)  constructing or acquiring an incinerator 
for the destruction of garbage in the town; ( 5 )  enlarging the sewer 
system of the town; and ( 6 )  funding or paying $13,000 of outstanding 
indebtedness of the town incurred before 6 March, 192!j, for the purpose 
of constructing jetties as aforesaid and constructing a sewer system for 
the town. 

The bonds are to be issued without a vote of the people of the town 
and are to be issued either under 'the authority of the special act 
referred to, or under "The Municipal Finance Act, 1921," (Consolidated 
Statutes, vol. 3, sec. 2918). 

The Senate Journal shows that the first and second readings of the 
bill (the special act hereinabove referred to) in the Renate took place 
on the same day. 

The court was of the opinion that for this reason the special act was 
unconstitutional, but was further of the opinion that all of the purposes 
for which the bonds are to be issued are for necessary ,.xpenses and that 
therefore, the town of Wrigh tsd le  Beach has authority to  issue the 
same, independently of the special act, and under the authority of the 
Municipal Finance Act, and thereupon signed the following judgment: 

"This controversy without action, coming on to be heard by consent 
of the parties before his Honor, Albion Dunn, judge, on 25 April, 1925, 
and after hearing the same upon the agreed case herein, and hearing 
the arguments of counsel for the plaintiff and the defendants, the court 
is of the opinion that all of the purposes for which bonds herein re- 
ferred to are to be issued, constitute necessary expensw of the town of 
Wrightsville Beach within the meaning of section 7, Article V I I ,  of the 
Constitution of North Carolina, and while the court is of the opinion 
that the act of the General Assembly of 1925, being entitled, 'An act 
to authorize the town of TVrightsville Beach to issue bonds,' ratified 6 
Xarch, 1925, was not euacted in accordance with the requirements of 
the Constitution of Korth Carolina, yet the proper officers of the town 
of Wrightsville hare authority under the Municipal Finance Act of 1921 
to issue said bonds, and that, therefore, the issuance of said bonds for 
the purposes set out in the agreed case herein, should not be enjoined. 

"The court further finds as a fact that all requirements of the Mu- 
nicipal Finance Act of 1921 have been complied with and that the said 
bonds issued thereunder will be a valid and binding 3bligation of the 
said town of Wrightsville Beach." 

Plaintiff excepted to the judgment, assigned error and appealed to 
the Supreme Court. 
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I!. 0.  B u q u y n  for plainfifl. 
Xarsden Bellamy and Reed, Dougherfy ie. Iloyt for defendant. 

C ~ ~ n s s o x ,  J. ,\re the purposes for which the town of Wrightsville - - 

Beach desires to issue $60,000 in bonds "necessary expenses" ~ i t h i n  the 
meaning of section 7 of Art. V I I ,  of the Constitution of North Carolina? 
We think they are, and "a vote of the majority of the qualified voters 
therein" is not necessary. 

The constitutional prorision is as follows: "No county, city, town, 
or other municipal corporation shall contract any debt, pledge its faith 
or loan its credit, nor shall any tax be levied or collected by any officers 
of the same except for the necessary expenses thereof, unless by a vote of 
the majority of the qualified voters therein." 

The question, what is a necessary expense, which is a judicial one for 
the courts to determine, is one that cannot be defined generally so as 
to fit all cases which may arise in the future. As me progress, we look 
for better moral and material conditions and the governmental machin- 
ery to provide them. "Better access to the good things of life for all 
people," safety, health, comfort, conveniences in the given locality. 
Webster defines necessary: "A thing that is necessary or indispensable to 
some purpose; something that one cannot do without; a requisite; an 
essential." What is a necessary expense for one locality may not be a 
necessary expense for another. Fawcett v. Z t .  Airy, 134 X. C., p. 125; 
Keith a. Lockhart, 171 K. C., p. 451. 

I t  is conceded by able counsel of both parties to this controrersy, 
that waterworks and sewerage system included in the bond issue are 
necessary expenses. 

The tkrm in the Constitution "necessary expenses" is not confined to 
exponses incurred for purposes absolutely necessary to the very life and 
existence of a municipality, but it has a more comprehensive meaning. 
I t  has been held in  this jurisdiction that streets, waterworks, sewerage, 
electric lights, fire department and system, municipal building, market 
house, jail or guard h'ouse are necessary expenses. -1lcLin v. S e w  Bern, 
70 X. C., 12;  Fau9c~tt C. X t .  Airy,  supra; Greensboro v.  Scott, 138 
II'. C., 181; Comrs. c. Tl'ebb, 148 N. C., 122; Nightoz~~er P. Rnleigh, 
150 X. C., .569; Braclshazu C. High Point, 1.51 N. C., 517; Jones v. S e w  
Bern, 152 N.  C., 64; Cnderwood 21. Asheboro, 152 N .  C., 641; I l o t e l  Co. 
C. Red Springs, 157 3. C., 137; Robinson c. Goldsboro, 161 N. C., 668; 
Gasto~zia v. Bank, 165 N. C., 511; Leroy c. Elizabeth City, 166 X. C., 
93; Power Po. w. Elizabeth C'ity, 188 N .  C., 296. 

Plaintiff contends that expenditures for jetties are not a necessary 
expense, and says: "It is noteworthy also that i t  has never been decided 
that expenditures for the garbage incinerator or for boardwalk are 
necessary expenses." 
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I f  streets are a necessary expense, it naturally follows that sidewalks 
are. 28 Cyc., p. 833: "The sidewalk is the part of the street set apart 
for pedestrians. The word 'street,' as ordinarily used, includes a side- 
walk, although it is sometimes used in  its restricted sense as including 
only the roadway." 

The very name of defendant-Wrightsville Beach-indicates it is a 
town on the beach, and it is a matter of common knowledge that i t  
prospers mostly by its summer visitors and tourists. They go there for 
health and recreation. The location of the hotels, boarding houses and 
other houses will naturally be along the beach, and "it goes without 
saying" that boardwalks are a necessary expense to conveniently get 
from place to place in that kind of locality. 
An incinerator for the destruction of garbage in  a town, of all things, 

especially a town on a beach that functions mostly i n  the summer, is a 
necessary expense. I t  eliminates the odor that comes from filth and is 
a great health precaution. I t  destroys the breeding place of flies-annoy- 
ing, to say the least, to man and beast. I t  is a medicd fact that flies 
breed so rapidly that in a short period their increase is enormous. Of 
course they die, but they must have filth to breed in  and food to live 
on. The breeding places must be eliminated; if not, from these places 
of filth they come into the habitation of man (hence the growth in 
screening), and pollute and poison food and drink. To this  army of 
little marauders, the medical fraternity claim that in consequence of 
this filth- and disease-carrying fly, not only the strong, but the weak and 
especially children are liable to, in  common parlanct?, "catch" such 
diseases as typhoid fever, dysentery, diarrhea of infani,~,  etc. The old 
saying is '(Cleanliness is indeed next to Godliness." Many cities and 
towns in the State have erected incinerators and taker. i t  for granted 
that this Court would hold they were a necessary expense. The idea 
is as old as the Mosaic law." 

"Municipal corporations are usually given more power to abate 
nuisances, and to suppress sources of filth and causes of disease. Under 
this power a municipal corporation may undertake the task itself and 
proride an incinerator to consume garbage and dead animals and similar 
substances, as a means of conserving the health of the inhabitants." 
19  R. C. L., p. 787. 

The Century Dictionary defines "jetty," in par t :  ",I projection of 
stone, brick, wood, or other material (but generally formed of piles) 
. . . serving as a protection against the encroachment or assault of 
the waves; also, a pier of stone or other material projt?cting from the 
bank of a stream obliquely to its course, for the purpose of directing 
the current upon an obstruction to be removed, as a bed of sand or 
gravel, or to deflect it from a bank which i t  tends to undermine." 
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I n  the agreed state of facts ( 6 )  is the following: "The town of 
Wrightsville Beach has been encroached upon by the ocean and such 
encroachments are likely to continue and may cause serious loss and 
damage to said town unless checked or prevented by means of jetties to 
be constructed along the beach or ocean front." 

The locality of the beach, a matter of common knowledge, the topog- 
raphy of the land, the storms in  the vicinity and the effect of the waves 
eating into the beach and destroying it, all are determining factors on 
the question of necessary expense. The governing body of the munici- 
pality has determined the need of these jetties. K O  fraud or abuse of 
discretion being shown, we think, under the facts and circumstances 
of this case, that they are a necessary expense. 

The Municipal Finance Act, 1921 (Consolidated Statutes, vol. 3, see. 
2918 et seq.), provides (section 2937), as follows: "A municipality may 
issue its negotiable bonds for any one or more of the following purposes : 
1. For  any purpose or purposes for which it may raise or appropriate 
money except for current expenses." 

The defendant has heretofore contracted certain indebtedness- 
$9,000-for jetties "in order to protect said beach against damage from 
storms and the waves of the ocean and to build up the beach." I t  has 
heretofore contracted certain indebtedness-$4,000-"for the purpose of 
paying the cost of constructing and enlarging the sewerage system of 
said town." The bond ordinances recite in regard to said indebtedness " 
"which temporary indebtedness is hereby ratified and confirmed, not- 
withstanding that it was incurred prior to the passage of this ordinance." 

Under the view we take as to what are necessary expenses, bonds 
under the finance act can be issued for the iildebtedness heretofore in- 
curred, with the ratification provision above recited. We think, under 
such circumstances, the subsequent ratification cures the prior requisite 
of the statute. C. S., 2932-4-5, vol. 3, "Temporary Loans." Altliougll 
we think it better to follow the statute in the first instance. 

I n  Cons f rue t ion  Co. v. Broek~rnbrouqh,  167 K. C., p. 77, we wid :  
"As was said in Board of Education v. Comrs. ,  supra (183 S. C.,  p. 
302) : 'Subject to certain exceptions, the general rule is that the Legis- 
lature may validate retrospectively any proceeding it might have author- 
ized in advance.' '' The municipality can do the same. 

We think the town of MTrightsville Beach had the legal right to pass 
the ordinances set forth in the case agreed-ordinances authorizing the 
issuance of bonds for the construction, etc., of water works and system 
$26,000, jetties $25,000, sewer system $5,500, public boardwalks $3,200- 
Total $60,000. 

The governing body has the sound discretion to determine matters 
of this kind. This extensive power, given by the Legislature to munici- 
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palities should be exercised with the utmost deliberation and considera- 
tion for the best interest of all the people of the municipalities. 

I n  I larris  v. Durham, 185 N. C., p. 577, we said: "These powers 
should be used with caution for the common good, without extra~agance 
or waste, but with economy and care." The courts mill not go behind this 
discretion, unless for fraud or abuse of discretion. Of course, the 
municipality must have legislative power. 

The special enabling act, ratified 6 March, 1925, is vlearly unconsti- 
tutional because the journal of the State Senate afiq.matively shows 
that the first and second readings of the bill in the Senate took place on 
the same day, in violation of section 14, Art. I1 of the State Constitu- 
tion, as follows: W o  law shall be passed to raise monly on the credit 
of the State, or to pledge the faith of the State, directly or indirectly, 
for the payment of any debt, or to impose any tax upon the people of 
the State, or allow the counties, cities or towns to do so, unless the bill 
for the purpose shall haye been read three several times in each house 
of the general assembly and passed three sweral readings, which read- 
ings shall have been on three different days, and agreed to by each house 
respectively, and unless the yeas and nays on the second and third read- 
ings of the bill shall have been entered on the journal." This provision 
is mandatory and the proposition established by the decision in Smath- 
ers v. Comrs., 125 N. C., 480, 34 S. E., 554. See, also, G l m n  v. Wray ,  
126 K. C., 730; Black v.  Comrs., 129 N .  C., 121; Comrs. v. DeRosset, 
129 N.  C., 275; Brown v. Stewart, 134 N .  C., 397; Comrs. v. Packing 
Co., 135 N.  C., 62; Claywell v .  Comrs., 173 N. C., 65:'; Road Comrs. 
v. Comrs., 178 N. C., 61. A different state of facts wwe presented in 
Brown v.  Comrs., 173 N .  C., 598, and Edwards v. Comrs., 183 N. C., 58. 

On the entire record, we think the judgment of the court below cor- 
rect. The judgment below is 

Affirmed. 

C. E. COWAN, TRUSTEE, V. A. N. DALE, J. A. WHITENER, AND 

THOMAS GARRISON. 

(Filed 20 May, 1925.) 

1. Sale-Merchandise in Bulk-Sta tutes. 
While the sale of merchandise in bulk of practically or  nearly all of 

the seller's property is roid without compliance with (2 .  S., 1611, it is 
necessary to effect this result to show the insolrencg of the seller, and 
applies on& between the purchaser and one holding :I debt, etc., pre- 
existing the time of the sale. 
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2. Deeds and Conveyances - Mortgag-Probate-Inkreststatutes- 
Registration-Constructive Xotice. 

The probate of a deed or mortgage is a judicial act and may not in 
case of a mortgage be taken by a probate officer who is likewise one of 
the mortgagees, and his act in so doing is insufficient to pass the title 
against subsequent purchasers, etc., for value, and the registration of the 
mortgage when this is  apparent is not constructive notice under the 
provisions of the statute, C.  S., 3311. 

3. Same-Trusts-Trustee-Purchasers for Value. 
A trustee in a deed of general assignment for the benefit of creditors 

is a purchaser for ralue within the intent and meaning of our Kegistra- 
tion Act, C. S., 3311. 

4. Chattel Mofig~es-Registmtion-Oonstructive Not icePossess ion .  
Where before making a deed of assignment the creditor had given a 

mortgage on his stock of merchandise (personal property), and the 
mortgaqee was in peaceful possession thereof a t  the time the general 
assigninent n a s  made, the trustee under this deed takes with notice, 
notwithstanding the mortgage was ineffectual under our registration law 
as  constructive notice, and a temporary restraining order of sale under 
the mortgage is properly dissolved. 

APPEAL by plaintiff f r o m  f l a rd ing ,  J., a t  September Term,  1924, of 
BURKE. 

O n  30 J a n u a r y ,  1924, D. E. F l o ~ v e r s  bought f r o m  W. T. Cars~ve l l  a 
stock of goods kept i n  a s tore  near  Morganton. H e  paid p a r t  of the  
agreed price and  secured t h e  remainder  ($1,200) by  notes due i n  four ,  
eight, a n d  t n  elve months. These notes were endorsed by  t h e  defeildants; 
a n d  on the same d a y  and  a s  a p a r t  of one t ransact ion F l o w m  executed 
and  delirered to  t h e  defendants a chat tel  mortgage on t h e  goods p u r -  
chased f r o m  Carswell and  acknowledged t h e  execution thereof before 
A. N. Dale, one of the mortgagees, who ~ v a s  deputy clerk of t h e  Superior  
Court .  Upon  Dale's certificate t h e  mortgage was  filed f o r  registration 
on 29 a n d  registered on  3 1  March,  1924. F l o ~ v e r s  retained possession 
of t h e  goods and  sold and  replenished t h e  stock under  a n  agreement with 
t h e  mortgagors t h a t  goods subsequently purchased t o  keep u p  the  stock 
should take  t h e  place of those t h a t  h a d  been sold, a n d  t h a t  t h e  notes 
should become due upon h i s  fa i lu re  to  main ta in  t h e  stock a t  i t s  estimated 
d u e .  T h e  mortgagees did not file a n  inventory. F l o m r s  made  defaul t  
i n  payment  a n d  t h e  defendants  brought  sui t  on  1 September, 1924, and  
under  proceedings in claim a n d  del i rery acquired possession of t h e  
mortgaged property and gave public notice t h a t  i t  would be sold on 
27 September, 1924. 

O n  1 5  September, 1924, and  prior  to  t h e  advertised d a y  of sale, D. E. 
Flowers, t h e  mortgagor, executed and  delivered t o  t h e  plaintiff a deed of 
assignment f o r  t h e  benefit of h i s  creditors, TI-hich xITas filed f o r  registra- 
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tion on 20 and duly registered on 24 September, 1924. The plaintiff 
instituted this action 011 22 September to enjoin the sale and to recover 
possession of the property in the hands of the mortgagees. 

Vpon the hearing i t  was adjudged that the restraining order be dis- 
solved and the mortgagees be allowed to make sale under the terms of 
the mortgage. The plaintiff excepted and appealed. 

C .  E. C o w a n  artd Spa inhour  & Mull for p l a i n t i f .  
A c e r y  & Hairfield for defendants.  

ADAMS, J. The chattel mortgage did not create a preference within 
the meaning of C. S., 1611; but the plaintiff asserts that in effect 
i t  was an assignment for the benefit of creditors and void because the 
trustees or mortgagees did not file an inventory as req~.ired by section 
1610. I t  has been held that where one who is insolvent makes a mort- 
gage of practically all his property to secure one or wore preexisting 
debts ,the instrument will be considered an assignment and the result 
will not be changed by the omission of a small part of his property; 
but to apply this doctrine it is necessary to show that the grantor was 
insolrent, that the secured debts were preexistent, and xhat there mere 
other creditors. B a n k  v. Gilmer,  116 N. C., 684, 707; 8. c. 117 N. C., 
416; C o o p e ~  c. - I lcKinnon,  122 H. C., 417; Pearre v.  Folb, 123 N.  C., 
237; Brozcn T. S i m o c k s ,  124 N. C., 417; T a y l o r  v. Lather, 127 N.  C., 
197; O d o m  v. Clark,  146 K. C., 544; Powell v. L u m b e r  Co., 153 K. C., 
52; W i l l i a m s o n  c .  Bi t t ing ,  159 K. C. ,  322, 327; W o o t e n  v. T a y l o r ,  ib id .  
604; E a k e s  v. B o w m a n ,  185 N .  C., 174; B a n k  7 ; .  Tobacco Co., 188 N .  C., 
177. Under these decisions the chattel mortgage cannot be deemed an 
assignment for the benefit of the grantor's creditors because the secured 
debt was not preexistent but contemporaneous with the contract of 
purchase from Carsmell, constituting a part of one coitinuous trans- 
action. 

The chief controversy grows out of the question whether the rights 
of the mortgagees are not subordinated to those of the plaintiff as 
trustee under the deed of assignment. The plaintiff contends that while 
the chattel mortgage may be good in ter  partes its registration is  in- 
sufficient as notice because the probate is defective; the defendants con- 
tend that the probate is defective, if defective at all, only as to the 
mortgagee ~ h o  took the grantor's acknowledgment, not as to the others, 
and in any event that they had actual possession of the litigated property 
at  the time the assignment was executed and registered and that such 
possession gave them a right of foreclosure which is panamount to the 
plaintiff's claim of title. 
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The probate of a deed or mortgage is a judicial act; hence if the 
probate or the grantor's acknowledgment be taken by an officer who is 
disqualified the probate or certificate of acknowledgment will be void and 
the registration of the instrument will be ineffective to pass title and 
may be regarded a nullity as to subsequent purchasers or encumbrancers. 
S e m o  debet mse judex in  propria sua causa. T o d d  v. Outlazr, 79 S. C., 
235; W h i t e  21. Connelly, 105 Pu'. C., 65; Blanton  v. Bostic, 126 K. C., 
418; ,illen v. Uurch ,  142 N .  C.,  524; S. v. K n i g h t ,  169 N. C., 333, 342. 
A. N. Dale, the deputy clerk who probated the chattel mortgage, was 
one of the grantees therein and by reason of his interest was not quali- 
fied to exercise this particular judicial function. ,411 officer who has a 
pecuniary interest in a deed or mortgage as a party, trustee, or cesfui  que 
frust  is disqualified to probate it or to take the acknowledgment of its 
execution. Long v. Crews, 113 N .  C., 256; Lance v. Taia ter ,  137 X. C., 
249; Ilolrnes v. Carr,  163 N. C., 122. 

I n  the circun~stances the registration of the mortgage in the office 
of the register of deeds did not amount to constructive notice. Formerly 
the lam \\-as otherwise; certainly so under the act of 1715. The professed 
design of this act lvas "to prevent frauds by double mortgages, which 
design was accomplished by giving priority to a subsequent mortgage, 
if registered before a prior one, unless the latter was registered within 
fifty days. . . . The law was designed to give notice to persons so 
situated; but if it mas clearly established in proof that a subsequent 
mortgagee had notice of a prior mortgage, although not registered, in 
equity he was bound by it, although he had obtained a priority at law; 
for having this notice he could protect himself from harm by forbearing 
to procccd." P i k e  v. Armstead,  16 X. C., 110. But this was changed 
by the act of 1829, the substance of which is incorporated in C. S., sec. 
3311. This statute prorides that no deed of trust or mortgage for real 
or personal estate shall be valid at law to pass any property as against 
creditors or purchasers for a ~ a l u a b l e  coilsideration from the donor, 
bargainor, or mortgagor, but from the registration of such deed of trust 
or mortgage, etc.; and as held in a number of our decisions the statute 
implies that no actual notice of a prior unrecorded mortgage, however 
clear and formal, d l  supply the notice which is gireil by r~gistration 
of the instrument in question. F l ~ m i n g  v. Burgin ,  37 N. C., 584; 
Robinson v. Tl'illoughby, 70 N. C., 355; Blevins 2.. Barker,  75  X. C., 
436; Brern v. Lockhart ,  93 K. C., 191; B a n k  c. X f g .  Co., 96 K. C., 298; 
I I i n f o n  v. Leigh,  102 K. C., 28; W o o d  v. Lewey,  153 K. C., 401; 
Ferf i l izer  Co,  c. Lane,  173 N. C., 184. 

The plaintiff occupies the position of a trustee'under the deed of 
assignment and is therefore a purchaser for value. I n  Pot t s  v. Blackwell,  
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57 N. C., 58, it is said that whatever distinction may formerly have been 
supposed to exist between present and antecedent debts may "be regarded 
as now exploded," and that a deed in trust executed in good faith for the 
security of actual creditors, whether for debts old or new, must be 
treated as a conveyance for value. Rrem v. Lockhart, supra. Also in 
Starr v. Wharton, 177 N .  C., 323: "A trustee in a general assignment 
for the benefit of creditors is a purchaser for value within the meaning 
of the statute, some of the decisions being directly to the effect that 
such a trustee when the instrument under which he acts is first registered, 
will take precedence over the rights of a vendor who3e interests are 
protected and embodied in a conditional sale prior ir  date but sub- 
sequently registered." 

But the defendants urge the further argument that they took actual 
possession of the mortgaged property for the purpose of enforcing 
their lien before the plaintiff's rights attached and that their possession 
for this purpose is good against the plaintiff. I n  our opinion this 
argument is sound. d written instrument is not required for the transfer 
of personal property as i t  is for the conveyance of land; so Wood v. 
Tinsley, 138 IC'. C., 507, is not applicable here. S t  common law, as 
between the parties the delivery of personal property tc the mortgagee 
was not essential to the validity of the mortgage, but to give such 
mortgage validity against creditors and purchasers it was necessary that 
the custody and possession of the property be delivei-ed. XcC'oy v. 
Lassiter, 95 N. C., 88. Our registration laws vere intended in part 
to take the place of such notice by possession; for the record of a chattel 
mortgage '(is a mere substitute for a delivery and change of possession." 
5 R. C. L., 455, sec. 90. I t  is generally held that such possession is 
notice. The doctrine is thus stated in Jones on Chattel Mortgages, see. 
178: "If a mortgagee take possession of the mortgaged chattels before 
any other right or lien attaches, his title under the mortgage is good 
against everybody, if it mas previously valid between the parties, al- 
though it be not acknowledged and recorded, or the record be ineffectual 
by reason of any irregularity." 

To the same effect is a uniform line of decisions. ,'The object of 
requiring a mortgage of personal property to be filed or recorded is to 
give creditors and subsequent purchasers notice of its exi~gtence when the 
mortgagor retains possession of the property. I f  the actual possession 
of the property is changed, then the necessity for recording or filing the 
chattel mortgage fails. And the same may be said in respect to an 
imperfect or insufficient description of the mortgaged p-operty. I f  the 
mortgagee takes possession of the mortgaged property, that is sufficient. 
That is an identification and appropriation of the specific property to 
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the n~ortgagee." X o r r o w  v. Reed,  30 Wis., 81. "If a mortgagee or 
pledgee takes possession of the mortgaged or pledged chattels before any 
other lien attaches thereto, his title i s  valid as against subsequent at- 
tachment or execution creditors, there being no f raud in  fact, although 
thc mortgage was riot filed or the chattels delirered when the contract 
of pledge was made." P r o u t y  v. Barlow,  76 N. V., (Minn.), 946. "If 
a mortgagee take possession of mortgaged chattels before any other right 
or lion attaches, his title under the mortgage is good against everybody, 
although it be not ackno~vledgecl and recorded, or the record be ineffectual 
by reason of any irregularity. Chipron  21. Feikert,  68 Ill., 284; Frank  v. 
Miner,  50 Ill., 444; McTaggart  v. Rose, 14 Ind., 230; B r o w n  v. Webb,  
20 Ohio, 389. Subsequent possession cures all such defects. JIor7-o~u v. 
Reed, 30 T i s . ,  81. N o  particular mode of taking or retaining possession 
is required. I t  is not necessary that  the property be delivered to the 
mortgagee in person; deIivery to his agent is equally effectual." B a n k  2.. 

Comnzission Co., 64 S. E .  (I l l . ) ,  1097, 1104. See, also, O g d e n  v. X i n t e r ,  
91 Ill.  App., 1 1 ;  Bunk c. Gilbert,  1'74 Ill., 485. "In case of a mortgage 
(of personal property) the r ight  of property is conveyed to the mort- 
gagee, by a perfect title, which title is liable to be defeated by the pay- 
ment of the mortgage debt, and if the mortgagee takes possession of the 
property, he, takes i t  as his own, and not as the mortgagor's." Jancrin v. 
Fogg, 49 N. H., 310, 351. "Such a lien (mortgage) is good between the 
parties, n-ithout a change of possession, even though void as against 
subsequent purchasers i n  good fai th vithout notice, and creditors levying 
esccutions or attachments; and if followed by a delivery of possession, 
before tho rights of third persons have intervened, it is  good absolutely." 
Vauselt  v. Harrison,  105 U. S., 401, 26 Lam Ed., 1075. See, also, 11 
C. J., 587, sec. 281. 

Up011 reason and authority therefore we are of opinion that  the plain- 
tiff is not entitled to a continuance of the restraining order. This con- 
clusion does iiot impair the ~ a l i d i t y  of our statutes regulating the 
rrgistration of n-ritten instruinelits o~ modify the force and effect of the 
clocisions vhich  hold that  no actual notice of a prior unrecorded mort- 
gage will supply the place of registration; but i t  upholds the principle 
that  \%here a mortgagee takes possession of mortgaged property in  good 
fai th for the purpose of foreclosing a chattel mortgage which secures 
his debt before any other right or  lien attaches, his title under the  
mortgage is good and a subsequent encumbrancer takes subject to the 
mortgagee's lien. 

 he yudgment is 
Affirmed. 
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J. P. SLOART v. P IEDMONT F I R E  INSURANCE COMPANY. 

(Filed 20 May, 1925.) 

1. Usury-Actions-Counterclaim-Penalty-Statu-. 
Where interest a t  an usurious rate has been charged for the loan of 

money, the note therefor is stripped of its interest-bearing quality under 
the provisions of our statute, C. S., 2306, and the penalty is recoverable 
either in reduction of the principal sum in counterclaim in the payee's 
action upon the note, or in the payor's action as in the nature of a debt. 

2. Sam+Limitation of Actions. 
Where a note is given for money borrowed, and extended upon the pay- 

ment of usury knowingly received, C. s., 2305, the statu:e of limitations 
bars the right of recovery of the penalty two years after each usurious 
transaction, C. S., 442 (2)  ; and in this action, the plaintid having elected 
to sue under the statute for the penalty, the action will not be considered 
ns one for nn accounting, regarding the payment of the usurious interest 
as payment upon the note, and thus repel the bar of the statute. 

APPEAL by plaintiff from Shaw, J., a t  October Term, 1924, of 
MECKLEKBURG. 

On 19 March, 1924, plaintiff executed his note for $2,800 due and 
payable, with interest from date a t  six per cent, on 1 September, 1914. 
Within a few days thereafter, this  note was transferred hy indorsement 
of the payee named therein to defendant. Plaintiff paid to defendant, as 
interest on said note, in advance, the sum of $224, defendant agreeing 
in  consideration therefor to extend the payment of mid note to 18 
March, 1915; thereafter during March of each year, plaintiff paid to 
defendant, as interest on said note, i n  advance, the  sum of $224, defend- 
ant  agreeing, immediately before or contemporaneously 7,vith each pay- 
ment to extend payment of said note for the succeeding year. Payment 
of the note was thus extended t o  18 March, 1923. On 30 March, 1923, 
plaiiitiff paid to defendant $2,808.10, thus paying principal and interest 
accrued from 18 March to 30 March, 1923. 

The  aggregate amount paid by plaintiff to defendant, as interest, 
annually in  adrance, prior to 1 March, 1922, was $1,79.2; the amount 
paid subsequent to 1 Xarch,  1922, as found by the ju r j ,  was $233.10. 
The total amount paid as interest on said note was $2,025.10. The  
interest for each year was paid in advance a t  the rate of eight per 
centum per annum. Defendant knowingly charged, and took and received 
from plaintiff a rate of interest i n  excess of six per centum per annum. 

This action was begun on 7 December, 1923, by plaintiff to recover 
of defendant the penalty prescribed by statute for  usu-y charged by 
defendant and paid by plaintiff. 
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From judgment that plaintiff recover of defendant the sum of $466.20 
and costs, plaintiff appealed to the Supreme Court. Plaintiff contends 
that there was error (1) in  the instruction of his Honor that if the jury 
should find the facts to be as testified by the witnesses they should find 
that the amount paid by plaintiff to defendant as interest subsequent 
to 1 March, 1922, and prior to the commencement of the action was 
$233.10, and that plaintiff was entitled to recover of defendant the sum 
of $466.20; (2)  in  the instruction of his Honor that if the jury should 
find the facts to be as testified by the witnesses, plaintiff's cause of action 
for the penalty on account of payments of interest at  a rate in excess 
of six per centum per annum prior to 1 March, 1922, was barred by the 
statute of limitations; and (3) in the refusal of his Honor to hold 
that the amounts paid annually as interest at  a rate in excess of six per 
centum per annum should be applied as payments on the principal of 
the note, thus reducing the principal sum due on 30 March, 1923, and 
to adjudge that plaintiff recover of defendant the difference between 
the principal thus reduced and the amount paid, to wit:  $2,808.10, as 
an overpayment. 

These contentions are presented by exceptions duly noted upon which 
assignments of error are based. 

J .  F.  Flowers for plaintif. 
Tillett & Guthrie, C.  W .  Tillett, Jr., a d  D. W.  Spencer fo r  defendant. 

CONNOR, J. This is an action to reco17er the penalty prescribed by 
statute (C. S., 2306) for taking, receiving, reserving or charging a 
greater rate of interest than six per centum per annum. The legal rate 
of interest in  this State is six per centum per annum, and no more. 
(C. S., 2305). Interest at  a rate in excess of six per centum per annum, 
when knowingly taken, received, reserved or charged is usury. 

The penalty prescribed by statute for charging usury is forfeiture of 
the entire interest which the note or other evidence of debt carries with 
it, or which has been agreed to be paid thereon. A debt, upon which 
usury has been charged and agreed to be paid is stripped of its interest- 
bearing quality. I n  an action upon such a debt, only the principal can 
be recovered. 

The penalty prescribed by statute, for taking, receiving, reserving or 
charging usury, when the same has been paid, is liability to the person 
or his legal representatives, or the corporation by whom it has been paid, 
for twice the amount of interest paid, to be enforced in an action in 
the nature of an action for debt, or to be allowed as a counterclaim in 
an action by the creditor against the debtor to recover the debt upon 
which the usury has been paid. An action to recover the penalty, or a 
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demand for the penalty as a counterclaim, as prescrilcled or allowed 
by the statute, must be brought or made within two years from the 
date on which the cause of action for the penalty or the right to demand 
the penalty as a counterclaim accrues; otherwise, it is barred. C. S., 
2305 ; 2306 ; 442, subsection 2. 

The late Chief Justice Clark, in Tayloe 2:. Parker, 137 N .  C., 418, 
says: "The whole subject of usury is a matter of public policy, resting 
in legislative discretion, and the courts have no concern !rave to execute 
the lam as i t  is written." 

Upon the facts as found by the jury in this case, defendant is  liable to 
plaintiff, under the statute, for the penalty for the usury paid by plain- 
tiff and charged and received by defendant. This penalty-twice the 
amount paid and received as interest at  a rate in excess of six per 
cent-is recoverable in  this action, unless the action fcfr the penalty, 
in  whole or in  part, is barred by the statute of linlitations. The 
several amounts paid as usury were paid from year to )ear, each pay- 
ment being immediately preceded by or contemporaneous with an agree- 
ment by defendant, in consideration of such payment, to ~ x t e n d  the pay- 
ment of the note for one year thereafter. The payments of the respective 
amounts as usury were separate and distinct, each from the other. 
The several agreements for extension were unrelated. The cause of 
action for the penalty for each payment of usury arose immediately and 
accrued at once upon the date of the paymmt. The action to recover 
the penalty for each usurious transaction was therefore barred under 
C. S., 442, subsection 2, upon the expiration of two years from the date 
of the payment. 

The cause of action for the penalty for usury accrues at the date of 
the usurious transaction, and unless this date is within two years prior 
to the commencement of the action to recover the penalty or prior to 
the demand for the penalty as a counterclaim in an action to recover 
the debt, on which usury has been paid, the action or the demand is 
barred; C. S., 442, subsec. 2. So much of chapter 69, Laws of 1895 as 
provided that the action to recover the penalty for usury shall be com- 
menced within two years after the payment in full of the indebtedness 
is no longer the law. Rev., 1905, sec. 5453, C. S., 8101. The usurious 
transaction for which the penalty is allowed, occurs when interest at  a 
rate in excess of six per centum per annum is knowingly charged, taken, 
received or reserved. All payments of interest made by plaintiff to 
defendant, in excess of six per centum per annum on the rote for $2,800, 
prior to 1 March, 1922, are barred, and plaintiff's contention that his 
Honor was in error in so holding, cannot be sustained. 

Nor can the first contention be sustained. All the evidence is to the 
effect that the only payments made to defendant by plaintiff subsequent 
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to 1 March, 1922, as interest were the sum of $224, paid on or about 
18 March, 1922, and $8.10 paid on 30 March, 1923. I t  is conceded that 
there is an error of $1 in the jury's finding. The aggregate should be 
$232.10 and not $233.10. The judgment should be for $464.20, and not 
for $466.20. This is manifestly an error in  addition, and will be cor- 
rected by the clerk of the Superior Court of Mecklenburg County. There 
is no error of lam or legal inference sustaining the contention of 
plaintiff. 

Plaintiff's third contention is that the amounts paid annually as 
interest at  the rate of eight per centum per annum should be applied 
as payments on the principal of the note, which by reason of the charge 
of usury has been stripped of its interest-bearing quality. Plaintiff con- 
tends that judgment should have been rendered that he recoTer of 
defendant the difference between the principal, without interest, thus 
reduced arid the amount paid on 30 Xarch, 1923, this difference being 
an overpayment by plaintiff to defendant on the note. 

This is not an action for an accounting; i t  is an action, under the 
statute, in the nature of an action for debt to recover the penalty 
prescribed by statute for usury paid. I t  is alleged in the complaint that 
the respective payments were made and received as and for interest. 
The evidence sustains the allegations, and it is found by the jury that 
the payments were made knowingly as interest at  a rate in excess of 
six per centum per annum. Plaintiff's third contention cannot be sus- 
tained; C o b b  v. X o r g a n ,  83 N. C., 211; R o g e r s  v. Bank, 108 IT. C., 574. 

Plaintiff, after paying usury annually through a series of years, 
elected to pay off and discharge the principal of his note, and then to 
sue under the statute for the penalty provided therein. Defendant pleads 
and I-elies upon the statute of limitations. Their respective rights and 
remedies are statutory. The judgment rendered by his Honor upon the 
facts found by the jury is in accordance with the statutes applicable 
to the facts shown by the evidence and found by the jury. 

We find 
No error. 

CHESS THIPLETT A K D  MRS. ELLEN POPLIK V. W. A. HENDRIX. 

(Filed 20 May, 1926.) 

Limitation of Actions--Deeds and Conveyances-Color of Title. 
Held, on this appeal, no error in the judgment upon the verdict that 

the plaintiff's action to recover lands was barred by the statute of limi- 
tations upon the question of defendant's adverse possession under color 
of title. 
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APPEAL from Lofig, J., and a jury, at  October Term, 1924, of WILXES. 
John Greenwood owned the tract of land in controversy, which plain- 

tiffs seek to recover in this action. H e  and his wife made a deed to his 
son, Thomas J. Greenwood, S November, 1886. Thomas J. Greenwood 
and his wife, on 14 August, 1907, made a deed to the land to W. A. 
Hendrix, defendant in  this action. All the deeds were duly registered at  
the time in the register of deeds office of Wilkes County. Thomas J. 
Greenwood went west, returned and then went west again. The record 
discloses that he was married and separated from his wi.'e, who is now 
dead, that he had no children and had not been heard from in years- 
since 1912. 

Plaintiffs are grandchildren of John Greenwood, and the owners in 
their own right and by quit-claim deed of all the interecit of the other 
heirs at  law of John Greenwood, and, as such, claini the land in 
controversy. Plaintiffs contend that Thomas J. Greenwo3d only took a 
life estate in the land deeded by his father and their grmdfather, and 
had no right to make a fee-simple title to defendant, %'. A. Hendrix. 
That their cause of action is not barred by the statute of limitation. 

The defendant, W. A. Hendrix, contends to the contrary. H e  claims 
that he made a contract to purchase the land from Thomas J. Greenwood 
and declined to take it on account of the ambiguous clause in the war- 
ranty clause of the deed. That Thomas J. Greenwood sued him in the 
Superior Court of Wilkes County. When the case was t ~ i e d ,  the judge 
held that the deed from John Greenwood conveyed a fee-simple title to 
Thomas J. Greenwood, and rendered judgment against h.m, compelling 
him to take the land and pay the purchase price--full v a l ~  e for the land, 
and in good faith he made valuable improvements on the land. "That 
the defendant, ever since 15 August, 1907, has been in the actual 
exclusive possession of the lands described in  the  complain^, under known 
and visible lines and boundaries, and under colorable title, for more than 
7 years prior to the commencement of this suit, said possession having 
extended continuously from 1.5 August, 1909, until the commencement of 
this action, and the summons in this action not having been issued until 
15 July, 1924; the said possession has been adverse to all persons, and 
this defendant has exercised every act of ownership over it of which 
i t  was susceptible, and had no intimation or suggestion {hat any other 
persons asserted any claim or right to the same until just a few days 
before the summons mas issued the plaintiff, Chess Triplett, informed 
this defendant that he was going to bring suit to recover." (C. S., 428.) 

The issue submitted to  the jury and their answer thereto, was as 
follo\vs : 

"Is the plaintiffs' cause of action barred by the statute of limitation? 
Answer : 'Yes.' " 
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There was judgment upon the verdict, as follo~vs : 
"I t  is  therefore, ordered and adjudged that  the plaintiffs are not the 

owners in fee and are not entitled to recover the lands described in  the 
complaint, and that  the  defendant is  not i n  the wrongful or unlawful 
possession thereof; and the  plaintiffs and the surety on their prosecution 
bond are adjudged to pay the costs to  be taxed by the clerk." 

X a n y  esceptlons and assignments of error were made in  the court 
below by plaintiffs and appeal taken to the Supreme Court. 

John 11. Folger, Tt'illiarn ,If. Allen, Floyd Crouse and Charles G. 
Gilreath for plaintijfs. 

Hayes ie. Jones and J .  Ii. Burke for defendant. 

PER CCRIAM. W e  have heard the oral arguments in this case. We 
have examined the  record carefully, the charge of the court below, and 
the able briefs of counsel. W e  have gone carefully over the assignments 
of error, and, oil the entire record, we can find no prejudicial or  re- 
versible error. 

N o  error. 

STATE v. GREENE MILLER. 

(Filed 20 May, 1925.) 

Crimind Law-Evidence-Unrelated Offense&Moave-IdenUacatbn. 
While the general rule is that substantive evidence of a separate and 

distinct criminal offense is inadmissible on the trial of a felony, it is an 
exception to this rule when the evidence of the former conduct of the 
defendant on trial tends to establish malice or motive in the instant 
case, or identify him as the one who committed the felony for which 
he is being tried. 

APPEAL by defendant from Long, J., a t  September Term, 1924, of 
J \ T ~ ~ A r ~ ~ .  

Criminal prosecution tried upon an  indictment charging the defend- 
ant  with a secret assault i n  violation of C. s., 4213, and with an  assault 
with a deadly weapon with intent to kill, i n  violation of C. S., 4214. 

F rom an  adverse verdict and judgment pronounbed thereon, the 
defendant appeals, assigning errors. 

Att~rney~General  Brummitt and Assistant Attorney-General Sash for 
the State. 

J .  $1. Burke, F. A. Linney and W .  C. Newland for defendant. 



696 I N  T H E  SUPREME COURT. [I89 

STACY, C. J. There was ample evidence to warrant th~?  jury in find- 
ing, as it did, that the defendant, in  a secret manner, meliciously com- 
mitted an assault with a deadly weapon upon one J. 12. Watson by 
waylaying and with intent to kill, such purpose being unkno~vn to the 
prosecuting witness. This, under the statute, C. S., 4213, is denomi- 
nated a felony. Watson was shot from ambush between -en and eleven 
o'clock on the night of 23 April, 1921, while traveling dong a public 
highway in Watauga County. The e~idence also supports the second 
count in the bill, charging an assault with a deadly weapm with intent 
to kill, inflicting serious injury not resulting in death, in  violation of 
C. S., 4214. 8. v. Oxendine, 187 N .  C., p. 663. 

As bearing on the question of malice and felonious inient, the State 
was allowed to show that a week or two before the happening of the 
offenses charged in the bill of indictment, the defendant had been seen 
about the home of the prosecuting witness; that he had shot at his 
house and threatened to shoot him. 

The defendant stressfully contends that error was committed in per- 
mitting the State to offer this evidence, over objection, of a separate 
offense of shooting at the house of the prosecuting witness only a short 
time prior to the commission of the assaults for which the defendant 
was then being tried. 

I t  is undoubtedly the general rule of law, with some exceptions, that 
eridence of a distinct substantive offense is inadmissible to prore 
another and independent crime, the two being wholly disconnected and 
in no way related to each other. S. v. McCall, 131 N .  C., 798; S .  v. 
Graham, 121 N. C.,.623; S .  v. Frazier, 118 N .  C., 1257; S.  v. Jefries,  
117 N .  C., 727; S. v. Shuford, 69 N.  C., 486. But to this there is the 
exception, as well established as the rule itself, that proof of the com- 
mission of other like offenses is competent to show the quo animo, 
intent, design, guilty knowledge, or scienter, when such crimes are so 
connected with the offense charged as to throw light upon this question. 
S. v. Simons, 178 N.  C., 679, and cases there cited. Proof of other like 
offenses is also competent to show the identity of the person charged 
with the crime. S. .c. Weaver, 104 K. C., 758. The exceptions to the 
rule are so fully discussed by Walfier, J., in  S .  v. Stanc'll, 178 N .  C., 
683, and in a valuable note to the case of People v. .Volineus, 168 
N. Y., 264, reported in 62 L. R. *I., 193-357, that we deem i t  unneces- 
sary to repeat here what has there been so well said on the subject. 

The evidence, above mentioned and which is the subject of one of 
defendant's exceptions, clearly falls within the exceptions to the rule 
and was properly admitted. 
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I n  the case of Re.?: v.  Yo&, R. 6: R., C. C., 531, it was held that  if, 
upon a n  indictment for malicious shooting, i t  be questioned whether 
the shooting was by accident or design, e~ idence  may be given that  the 
prisoner at  another time intentionally shot at  the same person. This 
holding is cited ~ v i t h  approval i n  8. v. Xurphy ,  84 K. C., 742. 

The other exceptions are  without material significance. We have 
found no rerersible error on the I-ecord, and hence the verdict and judg- 
ment will be upheld. 

Ko error. 

ADAH ANDREWS, PERSONALLY, A N D  A D h H  AXDREWS, AS ADMINISTRATRIX 
OF LEROY ANDREwS, v. MOST WORSHIPFUL GRAKD LODGE O F  
NORTH CAROLINA F R E E  AND ACCEPTED ORDER O F  MASONS. 

(Filed 20 May, 1925.) 

1. Insmnce-E'ratmnal 0rdR1'scBeneficiaries-Statutes - Contracts- 
Policies--Change of Beneficiaries. 

.4 policy of life insurance of a fraternal order is limited to the wife, 
certain relations and dependents by statute, C. S., 6508 (Public L a m  of 
1913, ch. 89, see. 51, with the right of the assured to change the bene- 
ficiary at  any time, and where he has named his wife as beneficiary and 
afterwards substitutes the name of another, disqualified to take under 
the statute, such attempted change is not a revocation of the provisions 
of the policy first issued and leaves it in force. 

2. Same--Vested Rights-Constitutional Law. 
Where an insured in a fraternal insurance order has named his wife as 

a beneficiary before the enactment of the laws of 1913, limiting those who 
may lawfully so take, and afterwards when the amended law is in effect 
attempts to change the beneficiary to a person prohibited thereby, the 
effect of the amendment is to prevent the beneficiar~ from making such 
chanqe and cannot be considered as an unconstitutional reactive law 
impairing the obligations of a contract. 

APPEAL from Lane, J., and a jury, February Term, 1925, of MECK- 
LENBTRG.  

This  action is brought by Xdah Andrews, personally and as adminis- 
tratr ix of Leroy Andrews, against defendant on the  following certifi- 
cate, hereafter designated as policy: 

"This certifies that Brother Leroy Andrews is a beneficiary member 
of this  department, and as such, on his death, his heirs, beneficiaries, 
or legal representative, whose name appears in the margin of this 
certificate (Adah Andrews, wife), shall be entitled to the sum of 
$350.00, to be paid within sixty days after the  death of the aforenamed 
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brother, subject to the following conditions, viz., that the said brother 
at the time of his death shall be a financial member of both a subordi- 
nate lodge of this jurisdiction and of the Endowment Department. 

Given under our hands and seal, this 22 October. 190'7. 
James H .  Young, Grand Endowment Secretary. 
R. B. McRary, Most Worshipful Grand Master." 

From the complaint and answer, i t  is admitted that defendant is a 
North Carolina corporation, and is and has been at  the time hereinafter 
mentioned engaged in the business of life and health insurance and 
other kinds of insurance within this State, being ordinarily known as a 
fraternal order. 

The plaintiff alleges that Leroy Andrews died 11 Mag., 1922, and at 
the time of his death Adah Andrews mas his lawful wife. and all the 
premiums and dues on the policy had been paid and {he policy was 
valid and in full force and effect at  the time of the death of Leroy 
Andrews, and that she personally, or as administratrix, under the 
policy, was entitled to the sum mentioned in  the policy. 

The defendant denies that Adah Sndrews was the lawful wife of 
Leroy Andrews and denies the validity of the policy held by plaintiff, 
Adah Andrews, and denies that it is liable or indebted to her in any 
amount. I n  its answer it says: "That i t  is admitted that Leroy An- 
drews was a member of the Masonic Lodge for many years and that 
he was financial in the Endowment Department at the time of his 
death; that upon compliance with stipulations recited in  policy, the 
amount therein named should be paid the legal wife of the said Leroy 
Andrews." And as a further defense alleges: 

(1) That it is informed and believes that at  the time policy was 
issued to the late Leroy Andrews that he was legally married to and 
lived with Hattie Andrews as his wife and who at his request was 
named as beneficiary therein. 

(2) That at the time of the death of the said Leroy kidrews, Hattie 
Andrews was and is his legal wife, and as such is entitled to the face 
value of said policy. 

To sustain defendant's contention on the hearing, it introduced an 
exact copy of the policy sued on, except "Hattie Andrews, wife," was 
in the policy in  place of "Adah Andrews, wife." This palicy was dated 
28 August, 1916. 

The issues submitted to the jury and the answers the re t ,~  are:  
"1. Was Adah Andrews the lawful wife of Leroy Andrews at the 

time of his death ? Answer : Yes. 
2. Was Hattie Andrews the lawful wife of Leroy Andrews at the 

time of his death? Answer: No. 



N. C.] S P R I N G  TERM, 1925. 699 

3. Did Leroy Andrew direct the name of Hattie Andrews to be sub- 
stituted for the name of Adah Andrews as beneficiary in  the policy of 
insurance issued on or about 22 October, 19072 Answer : Yes. 

4. What amount, if any, is due Hattie Andrew on said policy? 
Answer : Nothing. 

5. What amount, if anything, is due Adah Andrews on said policy? 
Answer : Nothing. 

6. What amount, if anything, is due Adah Andrews, administratrix, 
on said policy? Answer : $350.00 and interest from date of qualification 
as administratrix." 

The court below rendered judgment as follows: 
"The court being of the opinion that Hattie Andrews was not 

entitled to  recover instructed the jury to answer 'Eothing' to the fourth 
issue, and the court being of the opinion that Adah hndrems was not 
entitled to recover, having granted 'nonsuit' as to her personally, in- 
structed the jury to answer the fifth issue 'Kothing.' The jury having 
answered the sixth issue '$350.00 and interest from 19 February, 1924.' 
I t  having been agreed by plaintiff and defendant that this amount due, 
if any, under the rules of the court. 

"Ordered, adjudged and decreed, that the plaintiff, Adah Andrews, 
administratrix of Leroy Andrews, have and recover of the defendant 
the sum of $350.00, with interest on $350.00 from 19 February, 1924, 
until paid; and that the cost of this action be taxed against Adah 
Andrews, administratrix, by the clerk." 

The defendant made numerous exceptions and assignments of error 
and appealed to the Supreme Court. The material ones will be con- 
sidered in the opinion. 

Preston & ROSS for plaintif. 
P. H. Bell and J. T. Sanders for defendant. 

CLARKSOX, J. From the pleadings i t  will be noted that there is no 
denial on the part of the defendant that it is due the amount set forth 
in the policy, but in its answer as a defense to plaintiff's action alleges 
"That at the time of the death of the said Leroy Andrem, Hattie 
Andrews mas and is his legal wife, and as such is entitled to the face 
value of said policy." 

C. S., 6508 (Public Laws 1913, chap. 89, see. 5) ,  is as follows: 
"The payment of death benefits shall be confined to wife, husband, 

relative by blood to the fourth degree, father-in-law, mother-in-law, son- 
in-law, daughter-in-law, stepfather, stepmother, stepchildren, children by 
legal adoption, or  to a person or persons dependent upon the member; 
but if after the issuance of the original certificate the member shall 
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become dependent upon an incorporated charitable institution, he shall 
have the privilege, with the consent of the society, to make such institu- 
tion his beneficiary. Within the above restrictions, each member shall 
have the right to designate his beneficiary, and, from time to time, have 
the same changed in  accordance with the laws, rules and regulations of 
the society, and no beneficiary shall have or obtain any vested interest in 
such benefit until the same has become due and payable upon the death 
of the member. Any society may, by its laws, limit the scope of bene- 
ficiaries within the above classes." 

Under the issues submitted in the court below, the jury found that 
Adah Andrews, and not Hattie Andrews, was the wife of Leroy An- 
drew~.  Under C. S., 6508, supra, Leroy Andrews had no legal right to 
substitute the name of Hattie ,4ndrews for his lawful wife, Adah 
Andrews, as beneficiary in the policy of insurance issued by the defend- 
ant 22 October, 1907. 

Under a similar statute in Ohio, construed in Appleoaum v.  Com- 
mercial Travelers, 171 N.  C., p. 438 (similar facts), Cla~.lc, C. J., said: 
'(Naming her as the applicant's wife in the application was a fraud, 
and does not entitle her to be a beneficiary of the contr;~ct." I n  fact, 
naming Hattie Andrews, who was not his wife, was void as to her and 
contrary to the plain provisions of the statute. This did not revoke 
the former policy, but left Adah Andrews, the lawful wife, the bene 
ficiary under the policy-she being named in the policy-the policy 
having been kept in  force according to the rules of defendant company. 

The matter is well stated in  Bacon on Benefit Societies, sec. 310-C, 
citing numerous cases, as follows: "The question occurs :LS to the effect 
on the rights of the beneficiaries first designated by an attempted change 
of beneficiary which is incomplete, or where the change, being effected 
by compliance with the required formalities and the issuance of a new 
certificate, is illegal, because the second beneficiaries are not entitled to 
take. While it seems to be taken for granted in  the cases cited in the 
preceding sections that if the attempted change of beneficiary is not 
complete the rights of the first beneficiaries are not affected, because 
the revocation is not made complete by the issuance of t'ie new certifi- 
cate, it is now settled that if for any reason the change cd beneficiaries 
is invalid, the rights of the first beneficiary remain in  :'orce." Joyce 
on Insurance (2d vol.), sec. 753; Pettus v. Hendricks, 113 Va., p. 326, 
74 S. E., p. 191; Page v. Bell, 146 Ga., 680, 92 S. E., 54. I n  Royal 
League v. Shields, 159 Ill. App., 54, i t  is held, if the original certificate 
issued by a society has been canceled and surrendered and a new cer- 
tificate issued, such new certificate is a nullity if it names an ineligible 
beneficiary, and in consequence the original certificate is considered 
effective and in force. 
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I n  Pollock v. Household of Ruflz, 1.50 N .  C., p. 213, Hoke, J., says: 
"It is further established, certainly by the weight of authority, that, 
in the absence of some restriction of the kind indicated, some inhibitory 
provision of the general law or the charter, or some rule of the com- 
pany affecting the matter, a member holding a policy or benefit certifi- 
cate may change the beneficiary at his election. I f  certain fornialities 
are required, they must, as a rule, be observed, but unless restrained, 
as indicated, the member may change the beneficiary at will, and the 
last holder properly designated will be entitled to the fund. Niblack 
on Benefit Societies, pp. 331-409; Bacon on Benefit Societies and Life 
Insurance, vol. 1, 291a, 306." 

After the original policy was issued, 22 October, 1907, in which M a l l  
~lndrews was the beneficiary, the Legislature passed C. S., 6308 (1913), 
supra, confining the paymei~t of death benefits to certain parties-wife, 
husband, close kin, etc. Leroy Andrews, the husband of Adah Andrens, 
on 28 August, 1916, attempted to substitute, with the consent of defend- 
ant, and it issued a new policy and put in the policy "Hattie Andrews" 
for "Adah Andrews." The jury found that Hattie hndrews was not 
his wife at  the time, and, therefore, she did not come ~vithin the limited 
parties under the 1913 act. 

Before the act of 1913, Leroy Andrews could have designated any one 
he saw fit as a beneficiary, nothing in the rules of defendant company 
or the law of the State prohibiting this. Under the ruies of the defend- 
ant company and the law then existing, he designated hdah  -1ndrews 
as the bcn~ficiary of the policy. The statute of 1913 limits the bene- 
ficiaries. The serious question arises: Does the statute of 1913 destroy 
or interfere with vested rights or impair the obligation of a contract! 
Since the passage of the 1913 act, could Leroy ilndrews, who under the 
former law and rules of clrfeidant company had the right to, change 
the beneficiary from Adah Anclrevs, his wife, to whomsoever he pleased 
-and he named Hattie dndre~i-s, not his wife, and not within the 
limited parties under the 1913 act. Could he do this? We think not. 
Leroy Andre-\Ts was presumed to know the lan-, and, after it mas passed, 
with this knowledge, he attempted to make a new policy contrary to 
the changed law. Under such facts and circumstances, the new bene- 
ficiary named-Hattie Andrews-could not take advantage of any plea 
of vested rights. I f  Leroy Andrews had any vested right?, he delib- 
erately waired them by changing the policy when the new law was i11 
force. 

I t  may be that if the first beneficiary named-Adah Andrew-who 
was his wife, and an act was subsequently passed nullifying the class 
to which she belonged, that this would impair her rested right. This 
question does not arise here. 
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Bacon on Benefit Societies and Life Insurance (3  od.), sec. 187, 
p. 379: After Enacted, Laws Afust ATot Be Retroactive or Afect Vested 
Rights. The latter part of the section, quoting from a case, says: "As 
the law of the society is prospective in its operation, it did not affect 
Freeman's contract with the defendant. I t  did not by its terms nor by 
implication require him to change his policy. I t  would only have 
affected his contract in the event he should hare revoked the appoint- 
ment of the plaintiff as his beneficiary, and then only to the extent of 
requiring him to appoint a beneficiary that should belong to the speci- 
fied classes. There is not a word in  the law requiring any member to 
make a change of his beneficiary, or in  case of his failul-e to do so, as 
contended for by the appellant, that his benefit certificate should revert 
to the society. I t  may be conceded that Freeman was bound by all 
subsequent laws enacted, but as the law in question is not retroactive, 
it does not affect his contract. I t  only affects him or any other member 
of the society in the issue of certificates after its passage.' I n  Hicks v. 
Kearney, ante, p. 319, Adams, J., discusses clearly the operation of 
statutes-when prospective or retroactive. 

I n  the record i t  is admitted that the defendant is a North Carolina 
corporation. We are inclined to think, under our Concititution, that 
the law of 1913, limiting the beneficiaries, would not impair the obli- 
gation of the policy contract or any vested right in relation to this 
kind of fraternal insurance, where the husband had taken out insurance 
and named his wife (Adah Andrews) his beneficiary. 

I n  Grand Lodge v. NcKinstry, 67 Mo. App., p. 86, under facts 
similar to these in the present case, it was said: '(It is insisted, how- 
ever, by his counsel, that as he could have lawfully been named as a 
beneficiary at  the time the insurance contract wab entered into, the 
subsequent change in  the statute could not have a retroactive operation. 
I t  mag be true that the statute as amended could not affect existing - 
designations, but all subsequent designations or change of the bene- 
ficiaries must conform to it, as it must be considered as z.n amendment 
to the charter of every such corporation previously incorporated under 
the article. ,4s the designation of  airy as a beneficiary occurred 
subsequently to the amendment of the statute, his right to take must 
be governed by it, as he was in  no wise related to the deceased, he 
cannot take as a dependent." 

The able and well-considered opinion of Connor, J., in Howell v. 
Insurance Co., ante, p. 212, was decided on one of the ordinary life 
insurance policies, the facts were different and has no rtpplication to 
the case here. 

From the evidence, we think the court below made no error in regard 
to allowing the copy of the original policy to be produced. 
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The issues framed from the pleadings in  the contest i n  the court 
l~elow n a s  to ascertain n h o  was the legal wife of Leroy Andrews. The 
jury answered ((Adah rl~idrews.'' The court below nonsuited d d a h  
Andrews for the reasons given-we think this was error. From the 
finding of the jury that she xTas the lawful wife of Leroy Andrews, 
judgment should have been rendered in  her favor. She did not appeal 
from the judgment of nonsuit to this Court. Thayer  v. Thaye~. ,  n n f r ,  
so*. 

After the death of Leroy Llndre~vs, a question arose as to which of 
two women, each claiming to be his wife, was the beneficiary undcr his 
policy. Upon this question appropriate issues werc submitted to the 
jury, and the defendant had the privilege of contesting the right of 
either to recover. The issues were ansx-ered as they appear of record, 
and upon the return of the  verdict his Honor held that  the administra- 
trix, and not the wife of the dcceased in  her individual capacity, was 
entitled to the amount due. The question being n~hich of the  two had 
a right to the money, his Honor held that the wife was not entitled to 
it because the administratrix was. The judgment involved these two 
inseparable propositions. I f  there was error in one, there was neces- 
sarily error in  both, and the correction of one automatically corrects 
the other. We  think the converse of his Honor's judgment is true;  
that is, that the wife and not the administratrix is entitled to recover 
on the policy and that  a reversal on one proposition essentially works 
a reversal of the other, although the wife did not appeal. Therefore, 
we hold that Adah Andrews is entitled to judgment against the defend- 
ant  in the sum of $340 with interest and costs, and that  the adminis- 
tratrix is not entitled to recover. Hence, this cause is remanded to the 
end that judgment may be entered in  the court below in  accordance 
herewith. The judgment appealed from is accordingly 

Reversed and remanded. 

S. C. CLARK v. CAROLIKA HOMES, I sc .  

(Filed 20 May, 1025.) 

Where a will directs the executor to exercise its discretion in making 
a ph~sical equal it^ of the division of the estate, or otherwise malie the 
division thereof as it should decide, and acting within this discretion it 
has concluded that a sale of certain of the testator's lands was more 
beneficial to the derisees and legatees, it is not required that the mill 
expressly specify that the lands be sold, as this power is implied, and a 
fair sale thereof for the stated purpose will not be disturbed on appeal. 
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2. Same-Judgments. 
Where a court of competent jurisdiction of the parties and the subject- 

matter has construed a will and finally adjudged that certain of the 
testator's lands be sold for distribution as  the will directs, the purchaser 
may not set up a lack of title in a n  independent action against him to 
compel performance of the terms of his purchase, there being no element 
of fraud in the judgment previously rendered, and all parties in interest 
having been represented. 

3. Judgments-CoultsJurisdictio~~-Irregula Judgment s .  
Where an irregular judgment has been rendered by a court having 

jurisdiction of the parties and the subject-matter of the action, i t  is  
voidable only a s  distinguished from one that is void, and may not be 
collaterally attacked. 

4. S a m e c V e n u e  Partition-Statutes. 
Objection that the executor having power under a will to sell lands 

lying in different counties has wrongfully filed a petition for the sale in 
the county of such portions of said lands lying in a diifermt county from 
that wherein he has qualified is to the venue and not to the jurisdiction 
of the court, and proper motion should be taken in apt time to change 
the venue from the county wherein the proceedings had been pending, or 
the groper venue will be taken as  waived, and the irregllarity may not 
be taken advantage of by an independent action, and in csse of partition, 
our statute expressly confers jurisdiction in either of the c'ounties wherein 
the land is situate. C. S., 3214. 

5. W i l l s - P r o b a t e c l e r k s  of C o u r ~ u r L d i c t i m ~ S t a t i l t e 6 .  
By espress provision of statute, the clerk of the Supcmrior Court who 

first gains and esercises jurisdiction in probate matters a':quires sole and 
esclusive jurisdiction over the decedent's estate, and the objection is 
untenable that  an executor thus appointed has not au~hor i ty ,  for the 
existence of equitable principles, to file a petition for l.he partition of 
lands in another county wherein the same are situate. C. S., 2.  

6. S a m e G u a r d i a n  a n d  Ward. 
Where the executor is given power to sell lands for partition to make 

distribution under the terms of the will, in an adversary proceedings, i t  is 
Held ,  the fact that it  is also guardian f'or minor beneficiaries does not 
affect the matter, the proceedings being proper to put the interests of the 
minors a t  arms' length, and have disinterested represen~;ation for them 
if the preservation of their rights should thereafter require it. 

7. Mortgages-Place of Sale. 
Where no place of sale is specified in a mortgage, a sale under the 

power, when not required by the statute to be a t  the courthouse door, 
may be made elsewhere in the county to be selected by the mortgagee 
with due regard to the interests of the mortgagor, 2nd when such 
apiwars to have been done and the property sold has brought a fair  
price, i t  will not be disturbed on appeal. 

8. Laws-Mortgagor a n d  Mortgag-Estoppel. 
Where a mortgagor attends the sale of the land by an esecutor of a 

will for the purpose of making certain distributions among the bene- 
ficiaries, in accordance with the terms of the will, and makes no objec- 
tion, he is estopped to question the validity of the sale. 
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APPEAL by plaintiff from NcEl roy ,  J., of GUILFORD. 
This  i s  a subniission of cont rorers ,~~ without action under C. S., 626, 

wherein  lai in tiff seeks to require defendant to accept and pay for 
certain land in Guilford County, according to the terms of a written 
contract of sale, and defendant declines to accept and pay the contract 
price therefor on the ground that  plaintiff's title to said lands is  defec- 
tire. Judgment for defendant. Reversed and remanded. 

The  parties stipulated that  the title offered was in fee simple and 
indefeasible, except as to defects alleged by defendant which may be 
sunimarizetl as follows : 

1. S o  poner of sale gireri to the executor, Greensboro Loan S: Trust  
Company, in the xiill of 0. R.  Cox, deceased, who was a n  owner of 
locus in quo  a t  the time of h is  death. 

2. That  tlic clerk of the Superior Court of Randolph County had no 
jurisdiction to entertain tlie special ~roceeding entitled, "Greensboro 
Loan & Trust  Company, Executor, r. Sarah  E. Cox e t  al.," and to make 
and confirm the orders of sale therein. 

3. That  the foreclosure of the Steele mortgage was inralid, for that  
the sale was conducted in the city of High Point  a t  the Wachovia Bank 
8: Trust  Company building. 

I t  appears from the agreed facts herein that  a suit was instituted in 
Randolph Superior Court, and a decree entered in 1913, construing the 
will of 0. R. Cox, deceased. 

I n  1917 tlie Greensboro Loan & Trust  Company, executor of 0. R. 
Cos, filed its petition before the clerk of Randolph Superior Court to 
sell the realty, so as  to make a clistribution thereof in accordance with 
the will of 0. R.  Cox, deceased, as construed in this decree. The  said 
will, anlol~g other provisions, contains the following: 

" N y  wife, Sarah  E. Cox, arid my children, or their heirs, shall first 
be made equal with ,4. F. Cox in the distribution of my  estate; after 
this is done niy cytatc shall he divitlcd equally between, or  as noar as 
possible, bctxeen Sarah  E. Cox and my lixing children or their heirs. 

"This apportionment to be made by the president and secretary and 
treasurer of my executor, hereinafter named, and one other disinter- 
ested party, to be selccted by them should they desire assistance." 

The  locus in quo is a par t  of the 0. R. Cox estate, and is  situate in  
the county of Guilford and in the city of High Point, but not adjoining 
tlie Wachol-ia Bank S: Trust  Company building site. 

I n  plaintiff's title there is a mortgagee's deed executed by one E. D. 
Steele, resulting from a sale under the power of sale contained in a 
inortgage which did not specify the place of sale in case of default. 
The  sale was had, however, in front of the Waehoria Bank &- Trust  
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Company building, in High Point, and this is a prominent and con- 
spicuous place where sales custonlarily take place. 

The mortgagor, Er ie  R. Hedgecock (who had assumed the mortgage 
indebtedness by special contract), was present at the sale and made no 
objection to the sale; and the lands brought an adequate price. 

The trial court rendered judgment in favor of the defendant on all 
questions presented, and plaintiff excepted and appealed. 

R. C .  Strudwick and Frank Sash for plaintiff. 
Austin d Jerome for defendant. 

VARSER, J. The will of 0. R. Cox, deceased, did not confer on the 
Greensboro Loan & Trust Company, the executor, the power of sale of 
the lands devised; this mill, however, did tlnjoin upon the executor a 
duty to carry out its provisions, and it directed the "rtpportionment" 
of this estate, both real and personal, to be made by the president, secre- 
tary and treasurer of the Greensboro Loan & Trust Company, providing 
that one other, a disinterested party, might be called in 11y these officers 
of the executor, if they desired any assistance. I n  the s ~ i t  in Randolph 
Superior Court, instituted by the executor against the devisees of 0. R. 
Cox for a construction of this will and for advice as to the proper 
administration of said estate, a decree was rendered in 1913, wherein 
it xas  adjudged that the executor should distribute said property in 
accordance with this decree. This decree determined the intention of 
0. R. Cox to be that his wife, Sarah E .  Cox, and his children, other 
than John Clyde Cox and Lewis Tax Cox, should first be made equal 
with A. F. Cox in the distribution of his estate out of the real and 
personal property other than his home place and certain personal effects 
on the premises, and that the balance of his real and pe.sona1 property 
should be equally divided among his wife and children, and that if 
Johri Clyde Cox ancl Lewis Tax Cox failed to comply with certain 
conditions named in the will, then the personal property and real estate 
giwn to Sarah E. Cox for life should be divided equallj among all the 
children of 0. R. Cox, deceased, or their heirs, at her death. The 
testator desired that these officers of his executor, whoever they might 
be at the time of his death, should make this "apportionnlent" by actual 
partition, if practicable. I t  is also clear that he did not intend to 
require them to make an actual partition if such could not be had 
without injury to the several devisees, or any of them. H e  desired 
equality in this division on the basis named in his will The testator 
named for this important duty those parties who had been elected 
officers of the Greensboro Loan 8. Trust Company. The "apportion- 
ment" was a duty of the executor to be performed, if actual partition 
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was practicable, by its named officers. This provision in the will was 
only the machinery for the "apportionment" by actual partition, instead 
of leaving this to be provided for by the board of directors. These 
officers, so designated, found that an actual partition could not be had 
without in ju ry to  the several parties interested; they were clothed with 
the duty and the power to determine this, and when they so determined, 
their decision was accepted by the executor. This appears in  the peti- 
tion filed in the partition proceeding and is admitted in all the answers 
filed, and then found as a fact by the court. These officers had per- 
formed their duty as fully as if they had found it to be practical to 
make actual "apportionment" or partition. I n  this situation, the ques- 
tion was not presented to the clerk of the Superior Court of Randolph 
County for him to determine whether they ought to make the appor- 
tionment or not. 

The executor desiring to perform its duty, as set out in the will, and 
as determined in the decree rendered by the Superior Court of Randolph 
County construing the said will and advising the executor, applied to 
the clerk of the Superior Court of Randolph County in  1917, upon 
petition in  due form, asking for partition by sale in order to complete 
the settlement of the estate committed to it by the will of 0. R. Cox. I n  
due course an order of sale was entered, executed, and title made to 
plaintiff for the locus i n  quo upon payment of his bid, which was a fair 
value for the property. 

This partition proceeding is attacked in the instant case by the 
defendant, as noted above. 

This attack on the judgment in  the partition proceeding is indirect 
and collateral. Only void judgments are subject to such an attack. 
Moore v. Packer, 174 N .  C., 665; Reynolds v. Cotton Mills, 177 N .  C., 
412. 

The invalidity must appear affirmatively, either on the face of the 
yecord or in one of the accepted ways, in order to permit a successful 
collateral attack. JIcKirellar v. McKay, 156 N .  C., 283; Harrison v. 
Hargrove, 109 N .  C., 346 ; Smathers v. Sprouse, 144 N.  C., 637 ; Brick- 
house v. Sutton, 99 hi. C., 103; Doyle v. Brown, 72 N. C., 393; Lynn v. 
Lowe, 88 hT. C., 478; Burgess v. Kirby, 94 N.  C., 575, 579. 

There is, in this State, one apparent exception to the rule set forth in 
these cases as applied to probate courts. I f  the person alleged to be 
dead is not, in fact, dead, this prerents the probate court from granting 
letters of administration or administering his estate. Springer u. 
Shavender, 116 N .  C., 12;  Springer v. Shavender, 118 N.  C., 33; Fann 
v .  R. R., 155 N. C., p. 140; Remhardt v. Brown, 119 N .  C., p. 507; 
Trimmer v. Gorman, 129 N .  C., p. 163; Dowd v. Watson, 105 N .  C., 
476; Batchelor v. Overton, 158 N.  C., p. 398. 
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Bailey on Jurisdiction, vol. 1, p. 182, classes North Carolina as one 
of the States holding that decrees of probate courts are entitled to 
the same presumptive validity as decrees of courts of general jurisdic- 
tion, but notes Springer v. Shavender, supra, as establishing the excep- 
tion. 

A void judgment is not a judgment and may always be treated as a 
nullity. I t  lacks some essential element; i t  has no for1.e whatever; it 
may be quashed ex mero motu. Stallings v. Gully, 48 N. C., 344; 
McKee v. Angel, 90 N.  C., 60; Carter v. Rountree, 1.09 N .  C., 29; 
M a w  v. Mann, 176 N .  C., 353; Moore v. Packer, 1:'4 N. C., 665; 
Burgess v. Kirby, supra; Xcli'eller v. illcKay, supra; Harrison v. Har- 
grove, supra; S m t h e r s  v. Sprouse, supra; Balk v. Harris, 122 N. C., 
64; Hervey v. E d m o d ,  68 N.  C., 243; May v. Getty, j40 N. C., 310; 
Dalton v. Webster, 82 N .  C., 279. 

A lack of jurisdiction or power in the court entering the judgment 
always avoids the judgment. This is equally true when the court has 
not been given the jurisdiction of the subject-matter, cr has failed to 
obtain jurisdiction on account of a lack of service of proper process. 
Johnson v. Whilden, 171 N. C., 153; Starnes v. Thompson, 173 N .  C., 
466; Massie v. Hainey, 165 N. C., 178; Graves v. Reidsville, 182 N .  C., 
331; Pinnell v. Burroughs, 168 N .  C., 315; Doyle v. Bvown, 72 N. C., 
393; illcCauley v. iVcCauley, 122 N.  C., 288. 

I n  Card v. Finch, 142 N .  C., 144, .Mr. Justice Connor says: "It is 
axiomatic, at least in American jurisprudence, that a judgment ren- 
dered by a court against a citizen affecting his vested rights in an 
action or proceeding to which he is not a party is absolutely void and 
may be treated as a nullity whenever i t  is brought to the attention of the 
court. We think that no case can be found in the courts of this country, 
State or Federal, in which this principle is questioned. Certainly in 
this jurisdiction it is fundamental." Citing Doyle v. Brown, supra; 
Condry v. Cheshire, 88 N .  C., 375; Lynn, v. Lowe, 138 N .  C., 478; 
Harrison v. Harrison, 106 N. C., 282. 

I n  Card v. Pinch, supra, the authorities are collected and distin- 
guished with clearness and with a full and proper regard of the right 
of all citizens to "due process of law." Hr.  Justice Connor was entirely 
familiar with this doctrine and he believed and trusted in it as a basic 
principle of law and government. 

There is a wide distinction (which is especially prominent in deter- 
mining the methods of attack) between judgments that are void and 
judgments that are only voidable. The former yield to collateral attack, 
but the latter never yield to a collateral attack. I t  requires a direct 
attack to set aside or correct a voidable judgment. McXeller v. 
McKay, supra; Harrison v. Hargrove, supra; Pinnel! v. Burroughs, 
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supra; Glisson v. Glisson, 153 N. C., 185; Rackley v. Roberts, 147 
N.  C., p. 204; Doyle v. Brown, supra; Grant v .  Harrell, 109 N.  C., 78; 
Carfer v. Rountree, supra; Yarborough v. Moore, 151 3. C., 116; 
Uillsaps v. Esfes,  137 N. C., 544; Carraway v. Lassiter, 139 N. C., 145. 

Judgments that are voidable for some irregularity, until impeached 
or set aside, according to the recognized methods of direct attack, estop 
all parties thereto. 3 void judgment has not the essential virtue of a 
judgment and it has no force to estop any person. I t  does not obligate 
the parties thereto to protect the rights of subsequent purchasers who 
claim under such judgment. Springer v. Shavender, supra; Card v. 
Finch, supra; Pinnell v. Burroughs, supra. 

The defendant challenges the validity of the partition proceeding in 
Randolph County in 1917 under which the plaintiff claims title, for 
that the locus i n  quo is situated in Guilford County, contending that, 
at most, the clerk had jurisdiction only of the lands in Randolph 
County, and that he could not take jurisdiction over any lands in 
Guilford County unless the Guilford lands were either a part of a tract 
lying in Randolph and Guilford, or in case the Guilford land adjoined 
the Randolph land. 

This question is not a question of jurisdiction under our present 
statute, but is only a question of venue. This question was decided 
against the defendant's contention in I n  re Skinner's Heirs, 22 N. C., 
63. This case holds that land in two counties could be partitioned in 
one suit instituted in either county. C. S., 3214, said directly: "If the 
land to be partitioned lies in  more than one county, the proceeding 
may be instituted in either of the counties." I n  Ellis v. Adderton, 
88 E. C., 472, it was held that the probate court of Davidson County 
had jurisdiction of the petition to make real estate assets, because the 
land was situate in Davidson County, and because the former rule 
requiring the application to be made in the court having jurisdiction 
of the administration had been changed by statute, which is now C. S., 
74. The language in C. S., 74, and in  C. S., 3214, in this regard, is 
substantially the same. Mordecai's Law Lectures, 1326. 

I n  fact, this exception, presenting only a question of Tenue, is open 
only to the parties to the suit by proper motion, in  apt time, to change 
the venue. I t  is not vital, even if the venue had been improperly laid. 
The venue was properly laid in Randolph County under the express 
terms of the statute (C. S., 3214). Thames v. Jones, 97 N.  C., 121. 

Venue and jurisdiction must be considered in relation to the remedies 
provided for removal to the proper county. The Revisal of 1905, with 
its many provisions, was one act. So was the Consolidated Statutes 
enacted by the Legislature in 1919. I t  is proper to consider all the 
provisions of the Consolidated Statutes as one and the same statute, and 
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particularly is this true in construing those portions which are in pari 
materia. I t  is a well-recognized rule of construction that particular 
clauses and phrases of a legislative act should not be stucied as detached 
or isolated expressions, but the whole act, as well as eveay part thereof, 
must be considered in fixing the meaning, or the meaning of any of its 
parts, so as to give effect to all of its clauses and provisions. Hardwood 
Co. v. Waldo, 161 N.  C., 196. 

A like rule of construction was applied in Sanderson v. Sanderson, 
178 K. C., 339, as to the Consolidated Statutes. 

Venue is not jurisdictional and may be waived, and cannot be tested 
by demurrer, but by motion, i n  the cause. Allen-Fleming Co. v.  R. R., 
143 K. C., 37; Zucker v. Oettinger, 179 N. C., 277; ~VctTullen v. R. R., 
146 N. C., 568; Sugg v. Pollard, 184 PI'. C., 494. This latter case holds 
that venue now is not jurisdictional and may be w~aived. JIcArthur v. 
Grifith, 147 N.  C., 545; Allen-Fleming Co. v. R. R., supra; Garrett 2;. 

Bear, 144 N.  C., 23; Cooper v. Cooper, 127 N .  C., 492; XcAlinin 
v. Hamiltom, 77 N.  C., 300; Devmeus v. Devereux, 81 N .  C., 12; 
Cloman v. Staton, 78 K. C., 236; Lafoom u.  Sherron, 91 N.  C., 370; 
Morgan v. Bank, 93 N .  C., 355; County Board v. State Board, 106 
N. C., 81; Baruch v. Long, 117 N.  C., 509; ~IIcJ~Teill v. Czcrrie, 117 N .  C., 
346; Hines v. Vann, 118 N.  C., 7 ;  Herring v .  Pugh, 126 N. C., 582. 

Therefore, construing C. S., 469, 470 and 3214, in pari materia, and 
in the light of the foregoing decisions, venue cannot be jurisdictional 
and i t  may always be waived. Pleading to the merits waives defective 
venue. Brown v. Harding, 170 N.  C., 25:3; Brown v Harding, 171 
N.  C., 686; illorgan v. Bank, supra; McMinn v. Hc,milton, supra; 
Lucas v. R. R., 122 N. C., 937. Venue is a matter not to be determined 
by the common law, but by legislative regulation. Latham v. Latham, 
178 N. C., 12;  Cooperage Co. v. Lumber Co., 151 N .  C., 456. 

Chapter 62, Public Laws, Extra Session, 1924, amended C. S., 3214, 
by making express provision against a like contention hereafter. By so 
doing, it did not declare the law to hare  been otherwise theretofore. I t  
was simply declaratory and did not create a new rule. 

Therefore, we conclude that the defendant has no power to raise the 
question of venue affecting the commissioner's deed in plaintiff's chain 
of title, and that the venue, if properly challenged, mas correctly laid, 
and if not, that the parties waived the same by pleading to the merits. 
The venue of this partition proceeding mas properly laid in Randolph 
County, not only as to the lands in  Randolph County, but as to those 
in  Guilford and Davidson, as well. 

The defendant again challenges the validity of this partition pro- 
ceeding in  Randolph County, for that the petitioner therein is not a 
tenant in common, and that the petition calls for the exercise of dis- 
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tinctly equitable principles, and that  the  clerk of the Superior Court 
had 110 jurisdiction to entertain the petition. 

Clerks of the Superior Court have, by r i r tue  of C. S., 1, probate 
jurisdiction, such as was formerly exercised by the probate judge. 
Edzcards v.  Cobb, 95 N. C., 4 ;  Lewis v. Roper, 109 S. C., 19. T h e  
poner of a court of probate to  exercise i ts  independent jurisdiction is 
clearly sliomi in  i ts  methods of practice. I n  re Jolz~son,  182 S. C., 
522; I n  re Xeadou,s, 185 N. C., 99. 

B y  statute, C. S., 2, the clerk of the Superior Court ~ v h o  first gains 
and exercises jurisdiction in probate matters acquires sole and exclusive 
jurisdiction over decedent's estate. T h e  clerk of the Superior Court of 
Randolph County had domiciliary jurisdiction of the estate of 0. R. 
Cox, deceased. T h e  will was probated there; the situs of the personal 
property of said estate was there, and a considerable portion of the 
real property of said estate was in  Randolph County. The  executor 
had a duty to perform in  the settlement of the said estate, i n  the 
"apportionment" or distribution and partition of the same, so as  to 
carry out the express directions of the testator and to effectuate his 
intent, as adjudged by the Superior Court of Randolph County in  1913, 
arid from the terms of the said will it  was necessary to make this 
"apportionment" of the estate as a par t  of the settlement imposed upon 
his executor. Therefore, the resort to the probate court of Randolph 
County was within the probate jurisdiction of said court. I t  mas neces- 
sary in  the settlement of the estate of 0. R.  Cox. A petition to sell 
lands to pay debts is  no more a duty of the executor when such debts 
exist and cannot he paid out of the personal estate than is the require- 
nlent to rnake the distribution of the property in  equality as  directed 
by the testator in the instant case. IIywzan v. Jarginan, 65 N .  C., 97. 
Probate jurisdiction includes the pox7er to decree partition, when neces- 
sary to settle the estate, in accordance with the  will. Edzcarcls v. Cobb, 
 sup^^^: Sp.rinkle c. Hutchinson, 66 IT. C., 450;  I lunt  v. Snead, 64 N. C., 
176. I11 this latter case, X r .  Justice Rodmun discusses probate juris- 
diction and holds that  when prorisional remedies, such as injunction, 
are necessary and incidental to the exercise of probate jurisdiction, the 
same may he had upon application to the judge of the Superior Court 
in the main cause. These remedies are  then used as aids to the exer- 
cise of the probate jurisdiction. Ilutchinson v. Roberts, 67 S. C., 223;  
IIendrich- 2.. Xayiield, 74 K. C., 626; Barnes T .  Rrown, 79 S. C., 
401; Simpson v. Jones, 52 K. C., 323; Sfancill v. Gay, 92 S. C., 455; 
Baker v. Carter, 127 N. C., 92;  Hardee v. 1Villiams, 65 N .  C., 56;  
In  re Battle, 1.38 IT. C., 388; Xiller v. Barnes, 65 N. C., 67 ;  Staley c. 
Sellars, 65 N .  C., 467. T h e  clerk has concurrent jurisdiction in the 
settlement of estates ~ ~ i t h  the Superior Court. Shober v. Wheeler, 144 
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X. C., p. 409; Haywood v. Hayzcood, 79 N .  C., 42; Fislier v. Trust  CO., 
138 S. C., 90; Olden v. Rieger, 145 N .  C., p. 257; Mordecai's Law 
Lectures, 1341. 

Probate courts in other jurisdictions are held to hakre the power to 
partition lands according to the will. 15 C. J., 1016; Blackuell v. 
Blackwell, 86 Tex., 207; Pelham v. U u r r a y ,  64 Tex., 477. 

Probate jurisdiction means the exercise of the ordinary power of 
what, ex v i  termini, is generally understood to be the aui hority of courts 
of that name, and includes the establishment of wills; the settlement 
of decedents' estates; the supervision of the guardiauhip of 'infants; 
the control of their property; the allotment of dower and other powers 
pertaining to this subject. Chadwick v. C'hadzoick, 6 Mont., 566. I n  
North Carolina partition is included in probate powers under this rule, 
as well as by statute. The probate forum is often spoken of as limited 
in jurisdiction, but the powers of this Court are not only general, but 
plenary in cases where it is authorized to act. Fitzpatrick v. Simonson 
Bros. Mfg .  Co., 86 Minn., 140; Monastes v. Catlin, 6 Ore., 119. 

A petition for partition is a special proceeding whivh is within the 
original jurisdiction of the probate court. Wahab v. Smi th ,  82 N .  C., 
229; Tate  v. Powe, 64 N.  C., 644; Capps v. Capps, 85 N. C., 408; 
Baggett v. Jackson, 160 N. C., 26; Geer v. Qeer, 109 N. C., 679. 

A partition proceeding is governed by the rules applying in equitable 
cases, and a plaintiff is not entitled to take a voluntary nonsuit. The 
defendants are entitled to partition, although the plaintiff may, after 
the proceeding is instituted, find that he is not entitled to partition, or 
may not desire it, if entitled. Haddock v. Stocks, 167 N .  C., 70; 
Purnell v. Vaughan, 80 K. C., 48. I n  Haddock v. Stocks, supra, the 
defendant answered, praying for partition, and the plaintiff was, there- 
after, allowed by the clerk to submit to a nonsuit, and this was held to 
be error in the Superior Court and a trial was had upon the issues 
raised and the relief granted; and this Court, upon appeal, says: "Any 
tenant in common, party to the proceeding, without regard to which 
side of the case he may be arrayed on, whether as plaintiff or as defend- 
ant, has a right to prosecute the proceeding to final judgment." 

I n  the partition proceeding attacked in the instant case, each defend- 
ant joined in the prayer for partition by sale. 

We see no defect in the partition proceeding, which was conducted 
with great skill and care in all respects in accordance with the rights 
of the parties, as fixed in the will of 0. R. Cox. This was a necessary 
proceeding in  the settlement of the estate of 0. R. Cox. The renue was 
correctly laid. The clerk of the Superior Court of Rtindolph County 
had iurisdiction to enter the orders and confirm the sale.   he commis- 
sioner's deed had the effect to vest a fee-simple title in the purchaser. 
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The defendant again contends that tho Greensboro Loan & Trust 
Company, although executor of 0. R. Cox, on account of being nanled 
as testamentary guardian of his "minor heirs," is limited to the prori- 
sion of C. S., 2180, as its only authority to seek partition. This con- 
tention is not well founded. C. s., 2180, does not apply either to the 
settlement of estates or to partition. I n  fact, when the duties of the 
Greensboro Loan & Trust Company, as executor, appeared to be in 
conflict with its duties as guardian of the "minor heirs," it was both 
necessary and proper to have its wards put at "arms7-length" in an 
adversary proceeding, so that the rights of its wards could be properly 
protected by a disinterested representation. Mordecai's Law Lectures, 
1329; Couington. v. Couington, 73 N .  C., 168; Carraway v. Lassiter, 
supra;  I r v i n  v. Harris ,  ante, 465; W i l s o n  c. Hous ton ,  $6 N .  C., 375; 
B a t t s  v. Jl'imtead, 77 S. C., 238; George v. H i g h ,  85 3. C., 113. 

The only other contention set up by the defendant is that the fore- 
closure of the E. D. Steele mortgage was invalid, for that the mortgage 
sale under power was had at the Wachovia Bank 8: Trust Company 
building, in the city of High Point, instead of at the courthouse door 
in Greensboro. The mortgage did not fix the place of sale, but author- 
ized a sale under the power. 

I t  is in  accord with the weight of authority to hold that, when a 
mortgage or deed in  trust contains no stipulation as to the place of sale, 
but confers the power of sale, this vests in the mortgagee or trustee the 
sound discretion to select the place of sale so as to conseme and promote 
the interest of all parties. His  duty requires that this selection of a 
place must be fairly and prudently exercised. A failure to obtain an 
adequate price is usually fatal to his selection. Jones on Mortgages 
( 6  ed.), see. 1846; Wiltsie on Mortgage Foreclosure, rol. 2, 1317, sec. 
938; X e i e r  l;. Jleier ,  105 Mo., 411; Greenwood v. Pontaine (Tex.), 
34 S. W., 826; J f o r r i . ~  c. Virg in ia  Xtate Ins .  Co., 90 Va., 370; Olcot t  v. 
B y n u m ,  84 U. S., 44. This latter case arose in the Circuit Court of 
North Carolina. This doctrine applies in the absence of a statute to 
the contrary. We direct attention to C. S., 2390, when the land lies in 
t r o  or more counties. 

The facts admitted in the instant record are that Hedgecock, who 
had become mortgagor on account of an assumption of the mortgage 
indebtedness, as well as the otlicr parties interested, were present at the 
sale, which n a s  open and fair, and made no objection thereto, but 
acquiesced therein, and that the land was sold for a fair and adequate 
value. Upon these facts, Hedgecock is estopped to question this sale, 
and the title is good. Jenk ins  c. Daniels, 125 N .  C., 161. Hedgecock, 
however, is not a party to this submission of controversy without action, 
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and, therefore, the admitted facts are not binding on him. Either of 
the parties hereto, in the Superior Court of Guilforc County, may 
make Hedgecock a party hereto, to the end that the facts now admitted 
may be established as against him, if the proof will warrant, so that 
he may not thereafter question the title to the locus in quo. 

Upon the facts admitted in the instant record, the ,itle offered by 
plaintiff to the defendant is free from defects, and the court was in 
error in rendering judgment for the defendant. 

To the end that judgment may be entered for the plaintiff and such 
other proceedings may be had herein, in accordance with this opinion 
as the parties may be advised; let it be entered. 

Reversed and remanded. 

TOWN O F  CORNELIUS, IKCORPORATKD, V. CLARK S. LAMI?TON AND ROY 
W. BURKS, PARTXERS, TRADING AS LAMPTON-BURKS CCMPANY; LAMP- 
TON-BURIiS COMPANY, A CORPORATION, A S D  NATIONAL SURETY 
COMPANY, IKCORPORATED. 

(Filed 3 June, 1925.) 

Contrac+Principal and Surety - Highways - Construt:tion-Bonds- 
Material-Labor-Electricity. 

Electric power used in the crushing of rock for the construction of a 
highway and coming within the terms of the contract of construction, 
is a part of the value of labor or material necessary for the construction 
of a highway and comes within the intent and meaning thereof when thus 
expressed and covered by the bond accordingly given. 

APPEAL by defendants from Lane, J., on agreed statement of facts, 
at February Term, 1925, of MECIILENBURG. 

The following is the agreed statement of facts: 

The plaintiff, the town of Cornelius, is a municipal corporation, 
duly organized, existing and doing business under the laws of North 
Carolina, being located in the county of Mecklenburg, State of North 
Carolina, and was fully authorized to enter into the contract to furnish 
electric power, hereafter mentioned, and such contract was duly and 
properly entered into between the plaintiff by its proper officers and 
the defendants hereafter named. 

The defendants, Clark S. Lampton and Roy W. B ~ r k s ,  partners, 
trading as Lampton-Burks Company, entered into a contract with the 
State Highway Commission of North Carolina, which is described in 
the bond hereinafter set forth, and later this contract was taken over 
by the defendant, Lampton-Burks Company, a corporation which had 
in  the meantime been organized. 
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The defendant, National Surety Company, is a corporation duly 
organized, existing and doing business under the laws of the State of 
New York, but maintaining an office and doing a surety and bonding 
business in  the State of North Carolina. 

On 20 March, 1922, the defendants, Clark S. Lampton and Roy W. 
Burks, entered into a contract with the State Highway Commission of 
North Carolina, which is described in the following bond, and on the 
same date the said defendants as principals and the National Surety 
Company as surety executed the following bond: 

Know all men by these presents, That we, Lampton and Burks of 
Louisville, Ky., hereinafter called the "Principal," and Kational Surety 
Co., a corporation incorporated under the laws of the State of New 
York, hereinafter called the "Surety," are held and firmly bound unto 
the State Highway Commission of North Carolina in the full and just 
sum of one hundred and thirty-seven thousand, six hundred and eight 
dollars ($137,608), lawful money of the United States of America, to 
be paid to the said State Highway Commission of North Carolina, its 
successors or its assigns, to which payment well and truly to be made 
and done we bind ourselves, our heirs, executors, administrators and 
successors, jointly and severally, firmly by these presents. 

Sealed with our seals and dated this 20 March, A. D. 1922. 
Whereas, the above bounded "Principal" has entered into a contract 

with the said State Highway Commission of North Carolina, bearing 
even date herewith, for the improvement of a certain section of high- 
way known as Road, between Project No. 653 and Mecklenburg-Iredell 
County line, beginning at  Sta. 355-40.8 and ending a t  Sta. 892-08, 
situated in the county of Mecklenburg, North Carolina, being approxi- 
mately 10.1 miles long. Approximately estimated to cost two hundred 
and seventy-fire thousand, three hundred and sixty dollars ($275,360) ; 
and, 

Whereas, it was one of the conditions of the award of the State 
Highway Commissioner, acting for and on behalf of the State Highway 
Commission of North Carolina, pursuant to which said contract was 
entered into, that these presents should be executed; 

Now, therefore, the conditions of this obligation are such that if the 
above bounded "Principal" as contractor shall in all respects comply 
with the terms of the contract and conditions of said contract, and his, 
their, and its obligations thereunder, including the specifications therein 
referred to and made part thereof, and such alterations as may be made 
in said specifications as therein provided for, and shall well and truly, 



716 I N  T H E  SUPREME COURT. [I89 

and in a manner satisfactory to the State Highway Engineer, or his 
duly authorized assistant, complete the work contracted for, and shall 
save harmless the State Highway Con~mission of North Carolina from 
any expense incurred through the failure of said contractor to com- 
plete the work specified, or for any damages growing out of the care- 
lessness of said contractor, or his, their, or its servant, or for any 
liability for payment of wages due or material furnished said con- 
tractor; and shall well and truly pay all and every person furnishing 
material or performing labor in  and about the construction of said 
roadway all and every sum or sums of money due him, them, or any 
of them for all such labor and materials for which thy contractor is 
liable ; 

And, also, shall save and keep harmless the said State Highway Com- 
mission of North Carolina against and from all losses to it from any 
cause whatever, including patent, trade-mark, and cop-yright infringe- 
ments in  the manner of constructing said structures, t ?en this obliga- 
tion to be void, or otherwise to be and remain in full force and virtue. 

(Signed) Lampton & B.lrks. (Seal) 
By Clark S. Lampton. (Seal) 

Witness : John A. Vetter. 
Allen E. Smith. 

Kational Surety Co. 
(Surety Company) 

(Signed) By Max T'. Payne, 
Sttarney in Fact. 

Attest : Kate Renn, Secretary. 
The defendants, Lampton 8: Burks, proceeded to construct Project 

KO. 654 as described in the above bond and contract iherein referred 
to, and early in 1922 entered into a contract with the plaintiff by which 
the plaintiff agreed to furnish the defendants the electric power neces- 
sary to operate a rock crusher which belonged to said Lampton 6: Burks, 
and also to operate cable cars as hereinafter mentioned. I n  accordance 
with said contract, the plaintiff furnished said Lampton & Burks, 
partners, and their successor, Lampton-Burks Company, Incorporated, 
electric current over a period from May, 1922, until 1 July, 1923. The 
plaintiff was paid according to contract for all the electric power 
so furnished, except a balance of fifteen hundred tweity and 110-100 
dollars ($1,520.00), which became due oil 1 July, 1923. The defendant, 
National Surety Company, if liable to the plaintiff at all is liable for 
the sum of $1,520.00 with interes'c thereon from 1 July, 1923, until 
paid. Demand was properly made by plaintiff upon defendant, Na- 
tional Surety Company, for payment of this amount, which demand 
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was refused. The liability of Lampton & Burks, as partners, and 
Lampton-Burks Company, Incorporated, is admitted, but the court 
found as a fact, by agreement of counsel upon evidence taken at  the 
hearing, that these defendants are insolvent, and a judgment has been 
rendered against then1 in this action, but has not been, and cannot be, 
collected a t  this time. The due execution of the above-mentioned bond 
by defendant, National Surety Company, is admitted. 

The electric current or power furnished by plaintiff to said defendants 
was used by said defendants to operate a rock-crusher belonging to 
them, and to operate cable cars in the following manner: rock was 
taken out of a quarry belonging to one T. I3. Knox, with whom the 
said defendants had contracted for the removal of such rock, to the 
crusher approximately seventy-five yards distant by means of electri- 
cally driven cable cars, and when it had been crushed in said crusher 
into sizes rarying from very fine gravel to about two-inch rock was 
then hauled by means of motor trucks to the said roadway or highway 
above described, and was there put into the roadbed and became an 
essential and permanent part of said roadway; it being necessary that 
the rock taken from the quarry be crushed before it could be used in 
the construction of said roadbed; since the rock as taken from the 
quarry was in large sizes totally unfit for use in road building in that 
condition. A11 of the electric current on which the plaintiff's claim is 
based was actually used in operating the crusher, as above set forth, 
and in operating cable cars as above mentioned, and the entire roadway, 
known as Project KO. 654, more than ten miles long, mas constructed 
of rock crushed in the above mentioned crusher, which was operated 
by electric power furnished by the plaintiff with the exception of a few 
cars of rock purchased elsewhere by the defendants, and with the 
exception of cement and asphalt used in said roadway. 

The plaintiff filed its claim, as above described, with the defendant 
the National Surety Company, and with the State Highway Commis- 
sion of North Carolina within six months after completion of work 
upon said highway. 

Frank 11. Kennedy for plaintiff. 
S. Brown Shepherd and Pharr & Currie for defendants. 

CLARKSON, J. The sole question presented is, whether electric power 
furnished by the plaintiff, the town of Cornelius, for a rock crusher and 
cable cars is "material or labor" or both, within the terms of the bond 
signed by the National Surety Company in behalf of Lampton & Burks 
on a highway job near Charlotte, the wording of the said bond being 
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as follom: "And shall well and truly pay all and every person furnish- 
ing material or performing labor in and about the con:truction of said 
roadway all and every sum or sums of money due him, them, or any of 
them for all such labor and materials for which the contractor is liable." 

We are not construing a lien statute, but a contract. I t  will be noted 
that the contract is elastic, it covers "furnishing materisl or performing 
labor in and about the consfruct ion of said roadway." There is no 
dispute that crushed rock is material and covered by {he contract. I f  
the crushed rock for the roadway was purchased outi.ight, we would 
have no controversy. I t s  value would be determined hy the rock and 
cost of crushing it. To build the roadx~ay, under the coiltract for which 
the bond is given, the rock varies in size from very fine gravel to about 
two-inch rock. I t  is necessary that this kind of rock be used under 
the contract in  the construction of the roadbed. Instead of buying this 
rock crushed for the roadway, it can be presumed that the contractor, 
to get the crushed rock cheaper mould use all reasonal~le means to do 
it themselves, probably making a less liability on the Surety Company. 
The contractors purchased the rock and removed it from the quarry 
about 73 yards distant to the rock crusher, n-hich cru:hed it. Instead 
of using manual labor, the rock material and manual labor undoubtedly 
coming under the very language of the contract, the contractors sub- 
stituted for manual labor electric power. This power used to operate 
the rock crusher and crush the rock and operate the cable cars to carry 
the rock from tho quarry to the crusher. The crushec rock was then 
hauled in motor trucks to the roadway. The crushed rock is material, 
and the electric current or pox-er is substituted for labor-the liability 
of the Surety Company for manual labor cannot be disputed, and the 
man-power is cxchangcd for electric power. The liability of the bond 
is not increased by the exchange one for the other, and a just interpreta- 
tion of the contract to furnish material or perform labw in and about 
the construction of the roadway nould include the electric power and 
current. I n  the progress of the age, the substitution of electric power 
for manual labor is taking place in  crery conceivable way. I t  was only 
a few decades past that most of the rock for public roads was crushed 
by manual labor. Contracts are not scraps of paper to be lightly treated, 
but should be carefully construed and kept by all parties, and we think 
the position taken here a correct and reaso~iable interpretation without 
any injustice to the Surety Company. The plaintiffs' clarge for power, 
under the facts and circumstances of this case, we thinl:, is included in 
the contract of the Surety Company. 

I n  Coal Co. 2). Electric L i g h t  Co., 118 N.  C., p. 236, (under a 
statute) it mas held : "There is no contention that the i e m s  of the act 
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do not include the fireman who shoveled the coal into the furnace. And, 
if it includes him, why should it not include the man who furnished the 
coal? One n7as as necessary to the operation of the concern as the other. 
-2nd that was certainly one of the objects in view in passing the enact- 
ment. TjTe must conclude that coal, which was necessary to run the con- 
cern, is embraced ~vithin the terms 'material furnished.' " 

The case of Scheflow c. Pierce (and the National Surety Co. same 
defendant as in present case), 176 N. C., p. 93, was under a statute, but 
the Court in that case said: "It would be strange if the plaintiff, who 
did practically all the work on the job, should not have recourse to the 
bond for the amount due him, solely because he did the work with a 
machine instead of with his own hands oor by hzm'ng laborers to work 
with their hands." 

We do not think the power furnished to operate the rock crusher 
and cable cars comes under ~vha t  defendants in their brief term "instru- 
mentalities" or "tools," under the facts here. The power furnished by 
plaintiff is an integral part of the work. We would say that the "rock 
crusher" and "cable cars" were instrumentalities and not included in 
the contract. 

I n  Brogan v. Sational Surety Co., 246 U. S., p. 257 (62 Law* Ed. 
703)) tlle Court said: (p. 260) "The supplies furnished by Brogan 
under these circumstances were clearly used in the prosecution of the 
work, just as supplies furnished for tlle soldier's mess are used in the 
prosecution of Tar. I n  each case the relation of food to the work in hand 
is proximate. . . . (p. 262) As shoxvn by these cases, the act and 
the bonds giver, under it must be construed liberally for the protection 
of those who furnish labor or materials in the prosecution of public 
o r .  . . . (p. 263) But here, according to the undisputed facts 
and the findings of the trial court, the furnishing of board by the 
contractor was an integral part of the mork and necessarily involved in 
it. Like the supplying of coal to operate engines and dredges, it was 
indispensable to the prosecution of the work, and it was used exclusiv~ly 
in the performance of the work. Groceries furnished to a contractor 
under such circumstances and consumed by the laborers are materials 
supplied and used in the prosecution of the public mork." 
d wealth of authorities of counsel on both sides are collected and set 

forth in the above case as reported in 62 Lam Ed. 
The authorities are in conflict, but the great weight, we think, are 

in conformity with the position we take here. 
For the reasons given, the judgment in  the court below is 
Affirmed. 
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B O O S - I S E L E P  DRUG COMPANY r .  R. A. DOUGHTON, C O M M I ~ ~ I O X E R  OF 
REVEXUE OF KORTH CAROLIXA. 

(Filed 3 June, 1925.) 

Taxation-Gifts-Chanc-Gaming-License-Statutes. 
An advertising arrangement by which the purchaser of certain mer- 

chandise at  a store by the payment of one cent in addition to the price 
asked for one article map obtain two, is a definite proposition free from 
the element of chance or gambling, and does not fall within the provisions 
of our revenue statute taxing any person or establishment offering articles 
for sale and proposing to present the ~~urchnser with a gift or prize, and 
is not within the intent and meaning of the criminal law. 

CONTROVER~Y without action (C. S., 626))  heard by Daniels, J., a t  
N a y  Term, 1925, of the Superior Court of Wake County, on appeal 
from a justice of the peace, upon the following facts: 

1. The plaintiff is a corporation of the  State of North Carolina, 
having its principal office and place of business in  the city of Raleigh, 
in  Wake County, and conducts a retail drug store and inerchandise of 
the kind and character usually sold in  a first-class drug store. 

2. The United Drug Company is a corporation organ&?d and existing 
under and by virtue of the laws of the Common~vealth of Nassachusetts. 
having i ts  principal place of business in  the city of Boston, in  the 
Comn~onwealth of Massachusetts. I t  manufactures and sells medicinal 
preparations, toilet articles, candy, rubber products, [stationery and 
merchandise of various kinds, which, howe~er ,  a re  not sold generally or 
promiscuously, but such sales are  restricted to one druggist i n  any one 
toxm in  North Carolina, and such druggist is required to be owner and 
holder of one or more shares of its capital stock. Said company does 
not sell any goods, wares or merchandise in h'orth Carolina to any 
merchant or druggist except one who is i ts  stockholder and especiall$ 
authorized by contract with i t  to deal in its goods. 

3. The  plaintiff is the duly designated agent for  the sale of the prod- 
ucts of said United Drug Company in  the city of Raleigh, and has the 
exclusive right to sell then1 therein. I t  is the owner of twelve shares 
of the capital stock of said company, and is its selling agent, appointed 
by contract, a copy of ~vhich is attached and made a part of this  state- 
ment. 

4. For  more than 18 years, prior to the submission of this controversy, 
said Cnited Drug Company has permitted i ts  stockholder-agents, not 
more than twice i n  any one year, to make special sales of i t s  goods, at  
which time they are  permitted to sell certain articles manufactured and 
furnished by said company in the following way, to wi t :  They may sell 
to a customer one article of nlerchandise of a particular kind at  the 
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regular retail price, or two of such articles of the same kind to a 
customer for the regular price of one plus one cent. 

5.  Each of such special sales authorized to be made generally em- 
braces about three hundred articles of merchandise selected from ap- 
proximately twenty thousand articles manufactured and distributed by 
said company: This method of special sales of merchandise was devisecl 
and is employed by said drug company arid the plaintiff as a means of 
advertising the products of said comuany. The goods sold by said com- 
pany to the plaintiff and its other stockhojder-agents to be offered and 
sold by them at these special sales are sold by it to them at greatly 
reduced prices, and the difference between such reduced prices and the 
usual prices therefor is charged by it to advertising expense. 

6. The plaintiff has no competitor in the city of Raleigh in the sale 
of the goods of said United Drug Company, for the reason that no 
other druggist or merchant in said city is supplied with them, or has the 
right to purchase from said drug company. 

7. The plaintiff desires and proposes to conduct a sale of the kind and 
character hereinbefore referred to, which sales are generally known and 
advertised as "The Original Rexall One Cent Sale," the word ('Rexall" 
being the trade mark and trade name applied by the United Drug 
Company to all of its products, under which name they are manufac- 
tured and sold, said trade mark and trade name being the exclusive 
property of said drug company. 
S. Section 53 of the Revenue Lam of Korth Carolina, being chapter 

101 of the Public Lavs of 1925, imposes a tax as follows: "On any 
person or establishment offering any article for sale and proposing to 
present purchasers with any gift or prize as an inducement to purchase, 
tn-enty-five dollars ($25.00) ; Provided, that this section shall not be 
construed as giving license or relieving such person or establishment 
from any penalties incurred by violation of the criminal law." 

9. The plaintiff has been notified by the defendant that it cannot 
lawfully conduct the sale above referred to unless and until it pays to 
the defendant, for the use of the State of S o r t h  Carolina, the sum of 
$25.00, being the tax provided in the foregoing section of said revenue 
law, and because of the penalties denounced by said chapter-of the 
Public Laws of 1923, for failure to pay the taxes imposed by i t  the 
plaintiff has paid to the defendant the sum of $25.00 under written 
protest, .protesting that it is not subject to the tax, and that said act does 
not contemplate a tax upon sales of the kind and character hereinbefore 
referred to;  that to exact said sum from it is unlawful and illegal. and - ,  

amounts to a taking of its property without due process of law in viola- 
tion of tho provisions of the Constitution of the United States and of 
the State of Korth Carolina, and to denying to the plaintiff the equal 
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protection of the lam in riolation of the Constitution of the United 
States, and, but for this submission of this cLontroversy lvithout action, 
the plaintiff would sue the defendant to recover the amount so paid, 
but in order to save costs and trouble and to expedite the determination 
of the controversy existing between it and the defendant, the parties 
hereto have agreed to submit their controversy in this vray and to ask 
the decision of the Court as to whether or not, upon the foregoing state- 
ment of facts, the plaintiff is required to pay the tax hereinbefore re- 
ferred to, and if not that it have judgment against the defendant for the 
sum of $25.00, paid by him as aforesaid. 

I n  the Superior Court it was adjudged that the plaintiff take nothing 
by its action and that the defendant go without day and recover his cost. 
The plaintiff excepted to the judgment and appealed. 

Fuller ci? Fuller for plaintif. 
A f torney-General Brummitt  and Assistant Attorneys-General Nash 

and Harwood for defendant. 

ADAMS, J. At ,the session of 1866-1867 the General Assembly im- 
posed the following privilege tax under Schedule B of the Revenue Act:  
"On all gift enterprises, or any person or establishment offering any 
article for sale, and proposing to present purchasers with any gift or 
prize, as an inducement to purchase, within the limits of the State, ten 
dollars for each day such person or establishment continues its operation. 
This tax shall not be construed to relieve such persons orm establishment 
from any penalties incurred by riolation of law." Laws 1866-'67 ch. 72, 
Schedule B, sec. 7. I n  substance, but in  varying phraseology, this 
statute was bienniallv regnacted and retained until modified bv the 
last Legislature so as to read as follows: "On any perscn or establish- 
ment offering any article for sale and proposing to present. purchasers 
with any gift or prize as an inducement to purchase twenty-five dollars 
($23) ; Procided, that this section shall not be construed as giving 
license or relieving such person or establishment from any penalties 
incurred by violation of the criminal law." Revenue Act, 1925, sec. 52. 
The material change is the omission of the words "all girt enterprises." 

On 18 October, 1922, the plaintiff contracted to sell certain drugs 
and articles of n~erchandise as the "stockholtler-agelit" of the TJnited " 
Drug Company. The plaintiff is permitted not more tha?  twice a year, 
as a means of advertising the products of the United Elrug Company, 
to sell to a customer one article of merchandise of a particular kind 
at  the regular retail price or two articles for the regular price of one 
plus one cent. When the plaintiff proposed to conduct a sale in which 
two articles should be sold-in this \<ay and upon these terms the defend- 
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ant demanded payment of the prescribed tax on the ground that such 
sale would constitute a "gift" or "prize." within the meaning of the 
statute. The plaintiff paid the tax under protest and seeks in  this suit 
to recover the amount paid. Whether the defendant's position can be 
maintained or whether the plaintiff is entitled to recover is the question 
presented for decision. 

I n  Winston v. B e ~ o n ,  135 N.  C., 271, the subject is incidentally dis- 
cussed, though the decision turned upon the construction of another 
statute. The charter of the city of Winston imposed a license tax on 
"each gift enterprise or lottery" within the corporate limits, and i t  was 
insisted on behalf of the city that the sale of trading stamps was a gift 
enterprise. The Court accepted Black's definition of "gift enterprise" 
(Law. Dic. 540) as "a scheme for the division or distribution of certain 
articles of property, to be determined by chance, ,among those who 
have taken shares i n  the scheme." 

Although applying the doctrine of noscitur a sock  and saying that 
the word "lottery" signifies a plan for the distribution of prizas, or for 
obtaining money or goods by chance, the Court declined to be circum- 
scribed by this doctrine and declared: ('It would seem plain from the 
connection in which the words are used, and also by the very use of the 
words themselves, that the legislature intended to tax only those enter- 
prises, schemes, and offers of bargains which involve substantially the 
same sort of gambling upon chances as in  any other kind of lottery, 
and which appealed to the disposition or propensity for engaging in 
hazards and chances with the hope that luck and good fortune may give 
a good return for a small outlay. The provision refers to gifts or prizes, 
the ~ r e c i s e  nature of which is not known a t  the time. and to cases in 
which the element of uncertainty is  always present. I t  is restricted 
therefore to the kind of enterprises which appeal to the gambling in- 
stinct." These words, it should be noted, do not refer exclusively to 
the charter of the city 01 Winston. Mr. Justice Walker had before 
him the Revenue Act of 1903, ch. 247, sec. 51, and the Revenue Act 
of 1891, ch. 323, see. 15, and he construed in language easily to.be under- 
stood the words "gift" and "prize" which, closely associated with "gift 
enterprise," have been retained in  every Re\-enue Act since 1866. I n  like 
manner with a gift enterprise they import the "element of uncertainty" 
and "appeal to the gambling instinct." This conclusion, we think, is 
fortified by the proriso appearing in the section before us, and in  the 
sections previously enacted, that the statute shall not be construed as 
relieving such person or establishment from any penalties incurred by 
violation of the criminal law (Rev. and Mach. Act, 1925, sec. 53) and 
by section 81 which provides that nothing in  the act shal'l be construed 
to apply to a manufacturer or to a merchant who sells the goods of such 
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manufacturer from offering to present to the purchaser or customer a 
gift of certain value as an inducement to purchase such goods. A gift 
of this kind is deemed a legitimate method of advertising goods and 
attracting customers. 

I n  the several Revenue Acts in  which they are used the terms "gift 
enterprise" and '(gift" or "prize," are so closely associated that, as sug- 
gested in Winston. v. Beeson, supra, they limit and explain each other, 
and indicate the nature or character of the "enterprise" 3r the "gift or 
prize" upon which the privilege tax is laid. I f  the statute as repeatedly 
enacted applied to gifts or prizes the precise nature of which was not 
known and to cases in which the element of uncertainby was always 
present, none the less does i t  now apply to such gifts or prizes because 
the words "gift enterprise" have been omitted from the present statute. 

I n  the sale proposed by the plaintiff we see no such element of chance 
or uncertainty as appeals to the gambling instinct, no such temptations 
as lure the unwary into hidden snares. Whether the sale of one of two 
similar articles for a penny be denominated a gift or a prize the pur- 
chaser knows precisely how much he is paying and what he is getting 
and the seller parts with precisely what he has offered. 

I n  our opinion the plaintiff is not subject to the tax imposed and is 
entitled to judgment for the tax paid. 

The judgment is therefore 
Reversed. 

J. T. HORNEY v. THOMAS C:. MILLS. 

(Filed 3 June, 1925.) 

A demurrer to the jurisdiction of the court for that the allegations 
of the complaint are insufficient to constitute a cause of action, may be 
made upon motion to dismiss at any time when properly brought before 
the court, and originally in the Supreme Court under the provisions of 
C. S., 518, and a failure to have previously done so cann~~t  be held as a 
waiver of the right. 

2. Same-Pleadings-Questions of Law. 
Upon demurrer to the jurisdiction of the court that the allegations 

of the complaint are insufficient to constitute a cause of action, the rule 
that the allegations of fact of the pleader are taken to be true for the 
purposes of passing upon the demurrer is inapplicable to his erroneous 
conclusions of law. 

3. S a m ~ P r i n c i p a l  and Agent-Commission-Sales. 
Where an agent for the sale of land sues the owner for compensation 

for his services, the allegations of his complaint in effect that he was 
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to sell the lands so as to give the owner the right to reject the sale 
provided the amount did not exceed a certain sum, that at the sale 
accordingly made this sum was not realized and the owner refused to 
confirm: Held, the further allegation that as a part of this contract 
he was to receive a certain sum of money to pay for expenses is con- 
strued as depending upon his effecting a sale within the terms of the 
contract, and a demurrer is good. 

Where the complaint has been verified, an unverified answer is insuffi- 
cient, and a proper motion for judgment for the want of an answer aptly 
made will be sustained. 

APPEAL by defendant from Stack, J., at February Term, 1925, of 
BUNCO&IBE. 

On 11 May, 1923, defendant owned a tract of land situate in or near 
the town of Tryon, Polk County, N. C., containing 63 acres, more or 
less. Plaintiff was, on said date, engaged in business at Asheville, N. C., 
as a regular land auctioneer, maintaining an  organization to handle 
salw of real estate. Said organization consisted of a force of highly 
trained and expensive men, including surveyors, advertising men, musi- 
cians, ground men, etc. On said date plaintiff and defendant entered into 
a contract, in writing, by which plaintiff agreed to offer for sale, at  
public auction, or otherwise, for defendant, on or before 25 June, 1923, 
the said tract of land. Plaintiff agreed to subdivide said tract of land 
into as many lots or tracts as he deemed advisable, and to advertise said 
sale in newspapers and by handbills, posters, personal letters, etc., to 
such extent and in such manner as he deemed necessary. Plaintiff 
further agreed to furnish on the day of sale all necessary prizes, guessing 
cards, contracts, ground workers, auctioneers and clerks; also a band of 
music if he deemed same necessary, and all other help necessary in  order 
to conduct the sale in a rapid and business-like manner. 

Defendant, in consideration of the services to be performed by plain- 
tiff, in making a sale of said land, agreed to pay plaintiff, at the close 
of the sale, 10 per cent of the gross receipts of said sale, as evidenced 
by contracts signed by purchasers of the different tracts or lots sold at 
said sale. All commissions or orerage due plaintiff were to be payable, 
in cash, at  the close of the sale. Defendant agreed to confirm the sale 
or sales of the said lots or tracts, provided the land brought a total 
sum of $3,600. I f  the land did not bring a total of $3,600 at said sale, 
defendant mas to be under no obligation to confirm the same. I f  the 
land was not sold at the sale provided for in the contract, plaintiff 
should hare 30 days thereafter in which to effect a sale, privately or 
otherwise, on the same terms and conditions as those set out in the 
contract. 
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The fifth and elerenth paragraphs of the contract  re as follows: 
"5th. I t  is understood and agreed that the party of the first part 
(defendant) is to pay to the party of the second part (plaintiff), in 
addition to the commission or overage heretofore mentioned, $600 in 
cash, to help pay the expenses of said sale." 

"11th. Par ty  of first part (defendant) is to pay to party of second 
part (plaintiff) $600, in addition to the 10 per cent oommission on 
said sale, and party of second part is to subdivide thc tract into as 
many lots as is necessary and do necessary road work to get to place." 

Summons in this action was duly issued on 6 June and served on 
defendant on 9 June, 1923. On 8 June, 1923, plaintiff filed a duly 
rerified complaint, in which the execution of the contract dated 11 May, 
1923, by plaintiff and defendant is alleged. Plaintiff then alleges, as 
follows : 

"That this plaintiff, complying with said contract, did have said 
land and premises described in said contract, at  his own cost and 
expense, subdivided, platted, advertised and offered for sale at public 
auction; that he failed to get purchasers and bidders at said sale satis- 
factory to defendant, and defendant failed and refused to confirm any 
sales as made or to accept any offers received; that plaintiff was present 
in person on day of said sale, and tried in all ways within his power 
to make the sale a success; and that his services were worth much more 
than a minimum of $600; that because the said land 3id not sell as 
defendant hoped and expected, the said defendant failed and refused 
and still fails, neglects and refuses to pay to plaintiff the contract price 
of $600 on account of services and expenses, and which said sum is due 
the plaintiff ." 

Plaintiff demands judgment that he recover of defendmt the sum of 
$600 and interest from 1 June, 1923; the costs of the action and such 
other relief, etc. 

On 12 June, 1923, defendant filed answer to the complaint; this 
answer was not rerified at time of filing, or at time when the case was 
called for trial at  February Term, 1925. This answer was prepared and 
filed by defendant, in propm'a persona sua. Judgment was rendered 
that plaintiff recover of defendant, by default, the sum of six hundred 
dollars, with interest from 6 June, 1923, and the costs. This judgment 
was signed on 12 February, 1925. 

On 16 February, 1925, defendant by his attorneys of record, caused 
notice to be served on plaintiff that he excepted to said judgment for 
that same was contrary to law, and that he appealed therefrom to the 
Supreme Court of North Carolina. 
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Eugene C.  Ward for plaintif. 
Carter, Shuford, Hartshorn $ Hughes for defendant. 

COKKOR, J. Plaintiff seeks to recover, in this action, upon a contract, 
in xriting, executed by plaintiff and defendant, dated 11 May, 1923. 
Summons was issued on 6 June, 1923. Plaintiff filed his duly verified 
complaint on 8 June, 1923. The summons, together with a copy of the 
verified complaint was duly serred on defendant, on 9 June, 1923. 
Defendant filed his answer to the complaint on 12 June, 1923, in which 
he denied each and all the material allegations of the complaint. This 
answer was not verified. 

At February Term, 1925, plaintiff mored for judgment upon his veri- 
fied complaint. The answer had not been verified; no motion was made 
by defendant for leave to verify the same. The Court being of opinion 
that, upon the verified complaint, no verified answer thereto having 
been filed by defendant, plaintiff was entitled to recover of defendant, 
rendered judgment in accordance with the prayer of the complaint. No 
exception was taken by defendant to the judgment at time same was 
rendered. I t  does not appear that defendant was present or represented 
by attorneys when judgment was rendered. Within ten days after its 
rendition, defendant, through his attorneys, caused his appeal from the 
judgment to be entered by the clerk on the judgment docket, and notice 
thereof to be served on plaintiff; C. S., 641 and 642. 

Upon his appeal, in  this Court, defendant contends that there was 
error in rendering judgment upon the complaint (1) for that no cause 
of action is alleged therein and ( 2 )  for that a delay in moving for 
judgment by default for want of verified answer from the date of filing 
the ansxver, 12 June, 1923, to the date of the motion for judgment, 
February Term, 1925, was, as a matter of law, a waiver of the right 
to hare the answer stricken out, because same was not verified when 
filed, and also of the right to have judgment entered by default. 

Defendant's first contention is, in effect, a demurrer ore tenus to the 
complaint, for that same does not state facts sufficient to constitute a 
cause of action. This contention is made for the first time, upon appeal, 
in this Court, and must be considered under C. S., 518. I t  has not been 
waived by failure of defendant to take the objection either by demurrer 
or answer. I f  an objection to a complaint, other than that the court 
has no jurisdiction, or that the complaint does not state facts sufficient 
to constitute a cause of action, is not made by demurrer, or by answer, 
it is waived. Objections upon either of these grounds are not waived, 
even by the filing of an answer denying the allegations of the complaint. 
"When a complaint does not state a cause of action, the defect is not 
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waived by answering, and defendant may demur ore ienus, and the 
Supreme Court may take notice of the insufficiency, er mero motu." 
Garrison v. Williams, 150 N. C., 674. Upon this content'on it is imma- 
terial whether the answer f i l ~ d  is sufficient or not. 

The demurrer ore fenus, however, admits the truth of the facts alleged 
in  the complaint. Hayman v. Davis, 182 S. C., 563. I f  the facts 
alleged in the complaint, admitted to be true, upon consideration of the 
demurrer, and construed liberally, with evwy reasonable intendment 
and presumption in favor of plaintiff, constitute a cause of action, in 
favor of plaintiff and against defendant, the demurrer must be orer- 
ruled; otherwise the demurrer must be sustained. 

The contract upon which this action is brought is rt.ferred to and 
made a part of the complaint. I t  is in writing, signed by the parties, 
and a copy thereof is attached to the complaint. The rights and duties 
of the parties thereto must be determined by a construction of the con- 
tract. This is a matter of law for the court, and the court, in  deter- 
mining the mutual rights and duties of plaintiff and de'endant, under 
the contract, is not bound by the construction of the contract, adopted 
by plaintiff and set out in his complaint, as a basis for a cause of action 
against defendant. Only facts alleged in  the complaint are to be taken 
as true in considering the question presented by defendant as to whether 
or not these facts are sufficient to constitute a cause of action in favor 
of plaintiff and against defendant, arising out of the contract. Plain- 
tiff's conclusions of law upon the facts admitted by the demurrer ore 
tenus are not admitted by defendant or binding upon the court; Car- 
penter v. Hanes, 167 N. C., 552. 

Plaintiff's construction of the contract as providing not only for the 
sale of the land by plaintiff for defendant, but also for its subdivision, 
etc., into lots by plaintiff, and for the payment by defendant to plaintiff 
of commissions for the sale and also of $600 for the subdivision, etc., 
upon an examination of the contract in its entirety is not sustained. 
The primary purpose of the contract, as disclosed by such examination, 
is the sale of the land by plaintiff for defendant and conpensation by 
defendant to plaintiff for the full and final performance cf the contract. 
Commissions are due and payable only at the close of the sale. I t  
appears from the complaint that no sale was made, and, therefore, no 
commissions were due by defendant to plaintiff. The sum of $600 was 
to be paid in addition to commissions to help pay the expenses of the 
sale and the preparation of the land for the sale. Ender the terms of 
the contract, this sum was due and payable only i n  the event that the 
land was sold. 

Plaintiff alleges generally that he complied with said contract, but 
this is a conclusion of law. I t  appears by express allegations in the 
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complaint that plaintiff failed to get purchasers and bidders satisfac- 
tory to defendant. I t  is not alleged that the land brought at the sale 
$3,600. I t  is expressly provided in  the contract that if the land failed 
to bring a total of $3,600, defendant should be under no obligation to 
confirm the sale. 

Defendant's contention that the facts alleged in  the complaint are not 
sufficient to constitute a cause of action must be sustaind. 

We cannot, however, sustain defendant's second contention that plain- 
tiff, by delaying to move for judgment by default for want of a verified 
answer from the date of the filing of the answer to the date of the hear- 
ing of the motion, waived his rights. When a complaint, duly verified, 
is filed. the answer thereto must also be verified. C. S.. 528. An 
unverified answer to a complaint, duly verified, is not sufficient to raise 
issues for trial by jury. Plaintiff, who has filed his complaint, is 
entitled to judgment, in  accordance with the facts alleged, if no answer 
denying the allegations is filed by defendant within the time allowed by 
statute, and if the complaint is duly verified, an  unverified answer is, 
under the statute, no answer. Delay in moving for judgment upon the 
complaint for want of an answer does not, as a matter of law, waive 
plaintiff's rights. Such delay may properly be considered by the court 
in passing upon defendant's motion for leave to file an answer or to 
verify an answer previously filed, such motion being addressed to the 
discretion of the court, the exercise of which is not reviewable by this 
Court; Wilmingtom v. McDonald, 133 N.  C., 548; Church v. Church, 
158 K. C.,  564. C. S., 536. 

For the'reason stated i n  this opinion, the judgment must be 
Reversed. 

E. N. HAHN v. J. C. FLETCHER. 

(Filed 3 June, 1925.) 

Courts - Juri~liction - Street Improvements - AssessmenttiConstitu- 
tional Law-Statutes. 

An assessment on land made for street improvements created a lien by 
statute involves the title and comes within the intent and meaning of a 
covenant against encumbrances in a later deed conveying the lands upon 
which this lien exists; and where the grantee in the deed has paid 
off this lien to clear his title, the amount involved, though less than the 
sum of two hundred dollars, carries it within the jurisdiction of the 
Superior Court, exclusive of that of the justice of the peace. North 
Carolina Constitution, Art. IV, sec. 27;  C. S., 1473. 
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* ~ P P E A L  by defendant from Eiarding, J., Fall Term, 1024, WATAUGA. 
Plaintiff, on 4 September, 1923, procured the issuance of a summons 

by a justice of the peace against the defendant "to answer the com- 
plaint of E. N. Hahn for the nonpayment of $118.70, with interest due 
thereon, by account and demanded by said plaintiff." On the hearing 
defendant moved to dismiss the action on the ground that the justice 
of the peace had no jurisdiction. The written motion is as follows: 

"This action is brought for the recovery of a sun1 of money alleged 
by the plaintiff to have been expended by him to discharge certain 
encumbrances on lands conveyed by defendant to plaintiff by a warranty 
deed, and, therefore, the title to real estate is in contr~ver~sy. Shankle v. 
Ingram, 133 h'. C., 254; Brown v. Southerland, 142 N .  C., 225; Con- 
solidated Statutes, see. 1473, etc. The action should, thlxefore, be dis- 
missed at the cost of the plaintiff." 

On the trial, judgment was rendered for plaintiff, and defendant 
appealed to the Superior Court. On appeal to the Superior Court, the 
following facts were found by the court below: 

"That the plaintiff purchased a certain lot of land in Watauga from 
the defendant; that at the time of the purchase there was an assess- 
ment amounting to $118.70, for which the said lot was liable for certain 
improvements, and that said amount was a lien on the property. 

That after plaintiff had purchased and received deed from the defend- 
ant, plaintiff was called upon to pay the assessment, and that plaintiff 
paid it in order to recover the lien of such assessment, and brings this 
action to recover the money that he paid out. 

The court being of the opinion that a question of warranty does not 
arise in this case, nor a question of the title between the plaintiff and 
defendant, overrules the motion to dismiss for want of jurisdiction on 
the part of the justice of the peace, and defendant excepts. 

Counsel for the parties tell the court that the foregoing facts are the 
facts in this case, and counsel for the defehdant telling the court they 
are the facts in the case, and it is agreed that the court may render 
judgment upon such findings of fact; 

Whereupon, it is ordered and adjudged that the plaintiff recover of 
the defendant the sum of $118.70, with interest from 15 September, 
1923, the date of the judgment before the justice of the peace, and the 
costs of this action." 

The defendant excepted to the judgment, assigned error, and appealed 
to the Supreme Court. 

F.  A. Linney for plaintiff. 
Brown ~6 Bingham and Squires & Mrhismnt for defendant. 
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CLARI~SOX, J. Constitution of North Carolina, Art. IT, sec. 27, in 
part, is as fo,llows: "The several justices of the peace shall have jurisdic- 
tion, under such regulations as the General Assembly shall prescribe, of 
civil actions founded on contract, wherein the sum demanded shall not 
exceed two hundred dollars, a n d  w h e r e i n  t h e  t i t l e  to  real estate shall  not  
be in controvers?y," etc. C. S., 1473. 

The sole question involved in this appeal is whether under the facts 
found the "title to real estate" is in controversy. I f  the title is in con- 
troversy, the justice of the peace had no jurisdiction and the action 
should have been dismissed. The facts found indicate that the plaintiff 
purchase2 a piece of land from the defendant. The title was in defend- 
ant and he transferred the title by deed to plaintiff. At the time the 
title passed from defendant to plaintiff an assessment for $118.70 was 
on tho lot for improvements-this was a lien oil the property. 

I n  B a n k  v. W a t s o n ,  187 K. C., p. 111, we said: "Cnder the statute 
(chapter 66, sec. 9, Public Laws 1915) the street assossment, (from the 
time of such confirmation, the assessment embraced in the assignment 
roIl shall  be a l i en  o n  t h e  real property  against which t h e  same  are  
assessed, superior  to a71 other  l iens  and  encumbrances.' K i n s t o n  v. 
R. R., 183 N. C., 14." C. S., 2713. C. S., 2717, makes provision how 
payment enforced. I n  K i n s t o n  v. R. R., supra,  it is termed a "statu- 
tory mortgage." 

Plaintiff paid the lien and now sues to recover i t  from defendant, 
who made the title to him with warranty. To  get a good title to the 
land, plaintiff had to pay the lien on the land. I f  the land mas sold, 
as it could be under the lien, plaintiff would have no title unless he 
purchased at the sale. 

"Title is the means whereby the owner of lands has the just posses- 
sion of his property." f i o r n e y  v. Pr ice ,  post, 820. 

Title in  the present case may not be the means whereby plaintiff may 
hare  the "just possession of his property" with a lien on it. I f  sold 
to pay the lien, he may have no title. Plaintiff brings this action before 
a justice of the peace to recover the amount paid; defendant sets up 
the defense that the title to real estate is inrolved in the controversy 
and the question of warranty arises, and contends that the action should 
have been brought in the Superior Court. Plaintiff, in his action before 
the justice of the peace, mould introduce the deed made by defendant- 
from the facts found, this was admitted. Then by the deed xvould arise 
the warranty and covenants in the deed. This would automatically 
involve the title to the real estate. I f  the owner of the "statutory 
mortgage," instead of selling under the statute, desired to foreclose the 
lien, suit could not be brought before a justice of the peace, but in 
another forum. M u r p h y  v. i l IcSei l l ,  82  N .  C., 221. 
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I n  Barrett v. Barnes, 186 N.  C., 158, we said: "Clark, C. J., in 
Gammon v. Johnson, 126 E. C., 64, says : 'In general, all encumbrances, 
whether prior or subsequent encumbrances, as well as the mortgagor, 
should be parties to a proceeding for foreclosure, and judgment cred- 
itors as well as mortgagees.' Jones v. T.Yilliams, 155 K. C., 179, is not 
in conflict under the facts in this case." 

I f  defendant had agreed to pay plaintiff $118.70 af tw he had paid 
the assessment lien, and suit was brought by plaintiff on this agreement, 
the justice of the peace would have jurisdiction. H o o h  v. Houston, 
109 N. C., p. 626. 

I n  Shankle v. Ingram, 133 N.  C., p. 254, the action was for damages 
for breach of covenant of seizin in the deed. The allegation was that 
defendant conveyed to plaintiff 245 acres of land. The deed contained 
covenants of warranty, but defendant was not the owner of 41.8 acres, 
having sold it off before, and plaintiff had never been able to get pos- 
session of same. The value of this 41.8 acres was $170. The case was 
decided on the statute of limitation, but the Court considered the ques- 
tion of jurisdiction and said (supra, p. 259) : "We do not see how a 
justice of the peace could have taken cognizance of the questions 
involved in this case and administered the rights of the parties, and 
we presume this view was taken by counsel, as no objection was made 
to the jurisdiction either below or in  this Court." I t  if5 clear, in that 
case, a part of the title to real estate was in  controversy. 

Brown v. Southerland, 142 N .  C., p. 225, decides: Headnote 1. 
"Where the complaint alleges that the defendants conveyed to the 
plaintiffs certain lands by deed, 'with full covenants of seizin'; that 
the defendants were not seized of a portion of said lands, and that by 
reason thereof there was a breach of said covenant whereby they sus- 
tained damages to the amount of $57, the Superior Court had juris- 
diction of the action under Art. IV,  sec. 27,  of the Cclnstitution, the 
title to real estate being in controversy." 

I n  the warranty clause of the ordinary modern deed, the various 
covenants are (1)  covenant of seizin, (2) of right to conrey, (3) against 
encumbrances (these three do not run with the l a d ) ,  (4) warranty 
which may be either general or special, (5)  quiet enjoyment, (6)  and 
further assurance (these latter three do run with the land ). Nordecai's 
Law Lectures, Vol. 2, p. 851; Lockhart v. Parker, ante, 138. 

From the facts found, the covenant in plaintiff's deed was "against 
encumbrances." When defendant delivered the deed to plaintiff, this 
covenant was broken with the street assessment-a lien or a statutory 
mortgage on the land. Plaintiff could have a t  once sued for the breach. 
As the breach brought into controversy the title to r2al estate, the 
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justice of t h e  peace h a d  n o  jurisdiction. Grave  consideration of th i s  
question of jurisdiction was  given by  t h e  Cour t  in Sewing Machine Co. 
v. Burger, 181 N. C., p. 241. 

Mere  allegation of defendant t h a t  t i t le  is  i n  controversy will not oust 
justices' jurisdiction. T h e  mat te r  mus t  a p p e a r  f r o m  t h e  evidence or  
admission of the parties. J e r o m e  7;. Setzer, 175 N. C., p. 391. T h i s  

question does not  ar ise  here, as t h e  agreed facts  present t h e  question. 
F o r  t h e  reasons giren,  there  is 
E r r o r .  

HATTIE CRISP, BDMISISTRATHIS OF WILBURN CRISP, v. RIONTVALE 
LUMBER COMPANY A \ D  XANNIE NcGUIRE, A D ~ I I ~ I ~ T R A T R I X  OF E'. L. 
McGUIRE. 

(Filed 3 June, 1925.) 

1. Removal of Causes--Federal Courts--Wrongful Joindel~Joint Torts- 
Pleadings. 

m7here the complaint alleges a joint tort against a resident and non- 
resident defendant, a motion to remove the cause from the State to the 
Federal Court for misjoinder of the resident defendant, will be denied 
in the absence of allegation or evidence that the misjoinder was fraudu- 
lent. 

2. Same--Election of Remedies. 
Upon defendant's motion to remore a cause from the State to the 

Federal Court for diversity of citizenship, for the reason that the cause 
was severable against the nonresident defendant, the question of nhether 
the cause M as removable for n rongful joinder of parties defendant cte1)ends 
upon the allegations of the complaint, and under the facts of this case: 
Held,  the allegntionr of nt.gligcnce agnirist both of the defendants, one 
as  a principal and the other as  a vice-principal, in failing to provide 
plaintiff's intestate a safe place to nork in blasting, and proper tools and 
matelials, allcged a joint tort against both defendants, and plaintiff's 
election to sue them both for the joint tort will control nithout regard to 
his motive in pursuing his legal remedy. 

3. Same--Extvaneous Matters of Defense. 
Where the defendant on his motion to remove a cause from the State 

to the Federal Court for diversity of citizenship alleges or offers matter 
extraneous to the complaint, such matter is in the nature of a speaking 
demurrer, and will not be considered. 

APPEAL by Montvale Lumber  Company f r o m  a n  order  of Finley, J., 
m a d e  at M a r c h  Term,  1923, of GRAHAJI, denying its motion to remove 

t h e  cause t o  t h e  United States  Distr ic t  Cour t  f o r  t h e  Western Distr ic t  

of N o r t h  Carolina. 
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A. Ha71 Johnston, T .  ill. Jenkins, and R. L. Phillips jCor plaintif. 
S. I T ' .  Black for the ~Uontvale Lumber Co., defendant. 

AIMMS, J. Tho plaintiff brought this action to recover damages for 
personal injury resulting in death. She alleges that her intestate died 
in July, 1024; that prior to this time he had been employed by the 
Montvale Lumber Company and placed under the immediate super- 
vision and control of F. L. 31cGuire) its general manager and vice- 
principal, to assist in blasting rock with dynamite, giant powder, and 
other high explosives; that the work required of him >vas inherently 
dangerous to life and limb; that the defendant company and its vice- 
principal failed to exercise due care for his safety, and that as a proxi- 
mate result of this negligence a number of the holes or blasts exploded 
and thereby inflicted injuries which caused the intestate'3 death. 

The plaintiff specifically alleges that the death of herb intestate was 
proximately caused by the negligence of the defendant company and 
F. L. McGuire, its viceprincipal, and each of them jointly and con- 
currently in the following particulars: (1) They negligently loaded the 
holes or blasts with high explosives and negligently failed to provide a 
reasonably safe place for the intestate to work i n ;  (2)  they negligently 
failed to furnish him with reasonably safe and suitable tools and 
appliances; (3) they negligently failed to adopt reasonably safe ways 
and methods and to give the intestate proper instruction concerning 
the dangers of his work; (4) they negligently furnished him with a 
defective blowpipe or torch and with defective fuses attached to the 
charges and blasts; (5 )  they negligently caused the blagts to explode. 
She alleges further that her intestate was a young man of high character 
and good habits, industrious, sober, frugal; and that by reason of his 
death she has been damaged in the sum of $50,000. 

I n  the complaint appears also the following paragraph: "That the 
defendant, Montvale Lumber Company, negligently failed to comply 
v i th  the mining laws of the State of North Carolina--to wit, C. S., 
6903, which requires the examination of mines with a safety lamp and 
prohibits the use of matches in any mine. That if the defendants had 
furnished a safety lamp for the use of the plaintiff and had furnished 
other material for the purpose of lighting the fuses, the deceased would 
not have been killed.'' 

I n  apt time the Montvale Lumber Company filed its petition for 
removal to the United States District Court for the Wj?stern District 
of S o r t h  Carolina, alleging that it is a corporation organized in and 
chartered by the State of South Carolina, and was not at  the com- 
mencement of the action and is not now a citizen or resident of North 
Carolina, and that the plaintiff is such resident and citizen. I t  alleges 
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that  a t  tlie time of the intestate's in jury  and death no joint contractual 
relation existed between the company and F. L. NcGuire ;  that  McGuire 
was engaged in  performing work for i t  as an independent contractor; 
nrld that  ,z final deterniination of the controversy between the plaintiff 
autl the company ma7 be had n-ithout the presence of the other defend- 
ants as parties i n  tlle cause. The  usual bond and notice accompanied 
the petition. 

The  petitioner rests its right of removal on two grounds: (1)  The 
complaint states against i t  a severable cause of action in  ~vhich  McGuire, 
its Fodefendant, has no interest; ( 2 )  no cause of action is alleged 
against the resident dcfend&it. T h e  petition contains no allegation of 
a fraudulent joinder of the defendants. 

T o  warrant  a removal the case must be separable into parts, so that  
in one of them a controrersy will be presented vholly between citizens 
of different States, ~vhicli can be fully determined without the presence 
of tlle other parties. 3 Foster's Fed. P r .  (6  ed.), 2834. I n  Staton z.. 
R. R., 1-14 N. C'., 134, 1-10, the Court said:  ('To constitute a separable 
controversy 'the action must be one in ~ h i c h  the  whole subject-mat ter 
of the suit can be determined between the parties to the separable con- 
troversy without the presence of tlie other parties to tlle suit.' Moon 
on Renloval of Causes, see. 140. T h e  question in  respect to the separa- 
bility of the controrersy must be determined upon a n  examination of 
the plaintiff's complaint. Allegations in the petition respecting the 
defenses of the several defendants are  not to be considered." And in 
H o l l i f i e l d  1 % .  Il'eleplzone C'o., I72 K. C., 714, 720: "The plaintiff is 
entitled to h a r e  his cause of action considered as stated in his com- 
plaint. I f  there has been a joint tort committed, h e  may sue the wrong- 
doers jointly or separately, a t  his election, as  they are  liable to h im in 
citller form of action. I Iougk 2.. I?. R., s u p r a ;  Srn i t l z  z3. Quarrics  Co., 
16-1 S. C., 335; R. R. v. J I i l l e r ,  217 U. S., 209; R. R. 2;. T h o m p s o n ,  
300 C. S. ,  206. When a party is in the lawful assertion of a right in 
bringing his action, the law attaches no importance to his motives in 
pursuing a course which he  has a right to take. H o u g h  c. R. I?., supra. 
It lvas said in  R. R. c. Dixon, 179 U. S., at p. 135 : 'The question to be 
determined is  whether the Court of Appeals erred in affirming the 
action of the (State)  Circuit Court in denying tlie application to 
remove; and that  depends on whether a separable controrersy appeared 
on the face of plaintiff's petition or declaration. I f  the liability of 
defendants, as s i t  forth in that  pleading, was joint, and the cause of 
action entire, then the controversy was not separable as matter of law, 
and plaintiff's purpose in  joining Chalkley and Sidles mas immaterial. 
Tho petition for  removal did not charge fraud in  that  regard or set u p  
any facts and circumstances indicatire thereof, and plaintiff's motive in  
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the performance of a lawful act was not open to inquiry.'" Pore v. 
T a n n i n g  Co., 175 N .  C., 583; P m i t t  v. Power  Co., lG5 N .  C., 416; 
S m i t h  v. Quarries Co., 164 N. C., 338; H o u g h  v. R. R., 1-41 9. C., 692; 
3 Foster's Fed. P r .  (6  ed.), 2935. 

The principle that the plaintiff's election determines t i e  character of 
the tort, whether joint or severs), is thus stated in Tor?-ence v. Shecld, 
144 C. S., 527, 36 Law Ed., 528 : "As this Court has repeltedly affirmed, 
not only in cases of joint contracts, but in actions for torts, which 
might have been brought against all or against any one of the defend- 
ants, 'separate answers by the several defendants sued on joint causes 
of action may present different questions Tor determination, but they 
do not necessarily divide the suit into separate controversies. X defend- 
ant has no right to say that an action shall be several ~vllich a plaintiff 
elects to make joint. A separate defense may defeat a joint recovery, 
but it cannot deprive a plaintiff of his right to prosecuie his own suit 
to final determination in his own way. The cause of action is the 
subject-matter of the controversy, and that is for all the j~urposes of the 
suit, whatever the plaintiff declarcs it to be in his pleadings.' Louisville 
cf! -11. R. Co.  v. Ide ,  114 U. S., 52, 56 (29: 63, 54) ; Pirie  v. T v e d t ,  
115 U. S., 41, 43 (29: 331, 332); Sloane v. Anderson, 117 U. S., 275 
(29: 899) ; Lit t le  v. Giles, 118 U .  S., 596, 601, 602 (30: 269, 271) ; 
T h o r n  Wire IIedge Co. v. Fuller ,  122 U. S., 535 (30: 1235)." Also in 
P o v e r s  v. R. R., 169 U. S., 92, 42 Law. Ed., 673: ''It is well settled 
that an action of tort, which might have been brought against many 
persons or against any one or more of them, and which is brought in a 
State court against all jointly, contains no separate con roversy which 
will authorize its removal by some of the defendants into the Circuit 
Court of the United States, even if they file separate answers and set 
up different defenses from the other defendants, and allege that they 
are not jointly liable with them, and that their own controversy with 
the plailitiff is a separate one, for, as this Court has often said, 'a 
defendant has no right to say that an action shall be wveral which a 
plaintiff elects to make joint.' " 

The corporate defendant, not denying that the complaint states a 
joint cause of action, says that i t  sets u p  also a severable cause against 
it in which its codefendant has no interest. We do not ihink the com- 
plaint is susceptible of this interpretation. True, it is alleged that the 
defendant company failed to comply with the requiremt.nts of section 
6903 of the Consolidated Statutes, but it is further alleged in substance 
that the defendants were negligent in this respect; and, considering the 
complaint as a whole, we apprehend that the draftsmai referred the 
word 'defendants' to the company and its vice-principal, I'. L. McGuire, 
and not to his administratrix, upon whom rested no dilty to comply 
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with t h e  s ta tu tory  provision. Upon t h e  defendant's interpretat ion,  t h e  
allegation, i f  not meaningless, would be without  definite significance. 
O u r  c o r d u s i o n  is t h a t  t h e  complaint  by f a i r  intendment  states a joint 
cause of action against t h e  defendants  a n d  not  a severable cause against 
the  corporate  defendant. 

The second alleged ground  of removal is  without  merit .  I n  i t s  brief 
the  lumber company refers  t o  t h e  death of t h e  defendant 's intestate  and  
to t h e  t i m e  and  manner  of i t s  occurrence; but this  reference is  i n  the  
n a t u r e  of a "speaking demurrer," which invokes t h e  a id  of matters  not 
appear ing  i n  t h e  complaint and,  therefore, not requir ing consideration. 
S t a t o n  1;. R. R., supra.  F o r  t h e  same reason i t  is  not necessary to  con- 
sider t h e  petitioner's allegation t h a t  McGuire  mas engaged i n  t h e  per- 
formance of work a s  a n  independent contractor. Thomas  v. L u m b e r  
Po., 153 N. C., 351. 

T h e  judgment is  
Affirmed. 

DIXIE POSTER ADVERTISING CO., IN?., 'v. CITY O F  ASHEVILLE ET AL. 

(Filed 3 June, 1025.) 

1. Taxation-Confiscation-Injunction-Burden of Proof. 
While orrliriarily a restraining order for the collection of an unlawful 

tax will not be granted, i t  is an exception which the plaintiff must show, 
when the impoqition of this tax  ill cause the irreparable loss of property 
rights, or amount to an unlan-ful conficcation of his property. 

2. Same-Appeal and Error-Findings of Fact-Review. 
TTllrther the license tax impoced in this case by city ordinance will 

amount to a confiscation of plaintiff's property or cause him to operate 
his businecs at  a loss, being a matter of calculation, the Supreme Court 
remands the case for the ascertainment of the expenditures, so as  to 
show in c o m ~ ~ a r i w n  ni th the profits stated the status of plaintiff's business 
as  affected by the tax imposed by the ordinance. 

CLARKSON and VARBER, JJ., concur in result only. 

,IPPEIL by defendants f r o m  a n  order  of S t a c k ,  J . ,  made  a t  Chambers  
i n  Asheville, 1 8  Apri l ,  1925, cont inuing a restraining order t o  t h e  final 
hearing. 

J f a r c u s  E r w i n  and  Car ter ,  S h u f o r d ,  H a r t s h o r n  & Eug7zes for 
p l a i n t i f .  

Jones ,  Williams & Jones  for defendants .  

h a m ,  J. T h e  object of this  action is to  restrain t h e  collection of a 
t a x  levied by t h e  ci ty  of Asheville f o r  t h e  p r i d e g e  of advertising by 
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tlie use of billboards. At the hearing the judge founl  certain facts, 
among which are these: (1)  The plaintiff in the exercise of its cor- 
porate powers conducts a business known as "Outdoor Advertising," 
and for this purpose maintains a large number of billbos~rds and poster- 
boards situated on private property; (2) when the suit mas instituted 
the plaintiff owned, leased and used about 150 boards, erected at  a cost 
of more than $10,000, the total posting surface of which was more than 
3,823 lineal feet; (3) the plaintiff has made numerous contracts with 
its customers for the display of advertising matter upon these boards 
and derives its sole income from payments made by its customers; 
(4)  the gross income received by the plaintiff from its business in the 
city of Asheville for the fiscal year 1923-24 was approximately $12,000 
and the net income $873.07; (5)  under an ordinance of the city, the 
defendants are attempting to impose and collect an annual license tax 
of one dollar on each lineal foot of the plaintiff's total lineal footage in 
the city, which is 3,825 feet, the tax amounting to $3,825; (6) for 
several years prior to the passage of this ordinance the city levied and 
imposed on the plaintiff a license tax of $300, which the plaintiff has 
tendered to the defendant in payment of the tax for the current year. 

Upon the facts found and set out in the judgment, the order restrain- 
ing the collection of any tax in excess of the $300 tendered by the plain- 
tiff was continued to the final hearing. 

The plaintiff contends that the defendants, while purporting to exer- 
cise the power of taxation for municipal purposes, have levied and are 
attempting to collect from the plaintiff a license and privilege tax 
which is oppressive, prohibitive, confiscatory, and, therefore, invalid, 
while the defendants contend that injunction is not available to restrain 
the enforcement of an invalid municipal ordinance, a d ,  moreover, if 
it is, that the evidence is not sufficient to warrant such iemedy. 

I n  a number of our decisions it has been held that, as a general rule, 
an irljunction will not be granted to prevent the enfcrcement of an 
invalid or unlawful municipal ordinance. Clohen v. Co,nrs., 77 N. C., 
2 ;  1T'ard~ns 1 ) .  TTTa.shingfon, 109 K. C., 21; Scott v.  Smith, 121 N.  C., 
04; Paul v.  IlJashingfon, 134 K. C., 363; EIargett v. Eel l ,  ibid., 394; 
S. v. R. R., 145 N. C., 495, 521; Thompson v. Lumberron, 188 N .  C., 
260; l'umer c. S e w  Bern, 187 N. C., 541. But this general rule is not 
universal in its application; on tlie contrary, it is subject to recognized 
exceptions. I f  it appear that an ordinance is unlawful or in conflict 
nit11 the organic lam and that an injunction against its enforcement 
is necessary for the protection of property rights or the rights of per- 
sons, otherwise irremediable, the writ is available in !he exercise of 
the equitable powers of the court. See the concurring opinion of Hr. 
Justice Iloke in Turner z'. Sew Bern, supra, and the concurring opinion 
of Mr. Justice Brown in R. R. v. Goldsboro, 155 N. C., 365. The 
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principle is clearly and forcefully enunciated in  recent opinions of the 
Supreme Court of the United States. I n  Hygrade Provision Co. v. 
Sherman, Advance Opinions, Nos. 6, 7, p. 169 (decided 5 January, 
1925)) .Mr. Justice Sutherland said: "The general rule is that equity 
will not interfere to prevent the enforcement of a criminal statute, even 
though unconstitutional. . . . But appellants seek to bring them- 
selves within an exception to this general rule--namely, that a court 
of equity will interfere to preTent criminal prosecutions under an 
unconstitutional statute when that is necessary to effectually protect 
property rights." And in Terrace v. Thompson, 263 U. S., 197, 214, 
68 Law. Ed., 255, 2'74, X r .  Justice Butler used this language: "The 
unconstitutionality of a State law is not of itself ground for equitable 
relief in the courts of the United States. That a suit in equity does 
not lie where there is a plain, adequate, and complete remedy at law 
is so well understood qs not to require the citation of authorities. But  
the legal remedy must be as complete, practical, and efficient as that 
which equity could afford. Boise Artesian Hot & Cold Water Co. v. 
Boise City, 213 U .  S., 276, 281, 53 Law Ed., 796, 798, 29 Sup. Ct. Rep., 
426; Walla Walla v. Walla Val la  Water Co., 172 U. S., 1, 11, 12, 43 
Law. Ed., 341, 346, 347, 19 Sup. Ct. Rep., 77. Equity jurisdiction will 
be exercised to enjoin the threatened enforcement of a State law which 
contravenes the Federal Constitution wherever it; is essential, in order 
effectually to protect property rights and the rights of persons against 
injuries otherwise irremediable; and in such a case a person who, as 
an officer of the State, is clothed with the duty of enforcing its law, and 
who threatens and is about to commence proceedings, either civil or 
criminal, to enforce such a law against parties affected, may be enjoined 
from such action by a Federal court of equity." See, also, Packard v. 
Banton, 264 U.  S., 140, 143, 68 Law Ed., 596, 607. 

I n  the instant case it is incumbent upon the plaintiff, who seeks 
relief by injunction, to bring itself within the exception to the general 
rule. Whether it has done so does not definitely or sufficiently appear. 
The trial judge, i t  is true, finds the plaintiff's gross income for the 
fiscal year to be approximately $12,000 and its net income $873.07; 
but in a suit of this character the appellate court may examine the 
evidence and reach its own conclusion as to the facts. Sanders v. Ins. 
Co., 183 N .  C., 66, 68; Woolen iWills v. Land Co., ibid., 511, 513. The 
amount of the income, gross or net, is a mathematical deduction. The 
gross income is set out i n  solido, but there is no statement of facts in 
the record and no suffcient e~idence to explain the great disparity 
between the gross and the net income. I n  considering the question 
whether the tax is confiscatory or prohibitil-e, this Court may deter- 
mine for itself whether this disparity, stated as a conclusion, is justified 
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by the facts. I n  other words, there should be evidence to show for 
what purpose the expenditures were made which, i t  is claimed, reduce 
the gross income to a net income of $873.07; for it is the province of 
the law, not of the plaintiff, to determine to what extent the gross income 
is legitimately to be diminished by the expenditures. Further informa- 
tion is necessary to an adequate consideration of the allthged prohibitive 
feature of the ordinance. The cause is, therefore, rcversed and r e  
manded for additional facts, to the end that the court may adjudge 
whether the plaintiff has brought itself within the exception. 

Reversed and remanded. 

CLARKSON and VARSER, J.J., concurring in result only. 

JOHN MIDIMIS  r. J. C. MURRELL. 

(Filed 3 June, 1925.1 

Lm-Contracts-E jectmenLPossession. 
Where the landlord and tenant have entered into a written agreement 

for the payment of arrearages of rent, that it should be in a certain 
weekly amount in addition to the usual rental, giving the lessor the right 
at his option to declare the lease void, after five days from the tenant's 
failure to pay as in case of tenancy at will, a demand for the possession 
of the leased premises is not a prerequisite to proceedings in ejectment 
brought after demand for the rental price had been made ;and not complied 
with. 

APPEAL by defendant from Webb, J., January Term, 1925, of Buis- 
COMBE. 

Action by plaintiff, lessor, against defendant, lessee, in summary 
ejectment. Judgment for plaintiff, and defendant appeJs.  

This action was begun before a justice of the peace and carried by 
defendant's appeal to the Superior Court. The jury rendered a verdict 
for plaintiff for the leased premises and fixed the debt at  $119, and 
judgment was rendered accordingly. 

The admitted lease in evidence contained these provisions : 
"No. 1. An option or privilege of extension of this l2ase for a term 

of none years (months) upon the following terms: Whweas, the lessee 
is indebted to the lessor in the sum of $150 for accrued past rent due, 
contracted prior to this written lease, it is understood and agreed as a 
part of the consideration hereto the said lessee may pay said sum at 
the rate of five dollars per week, in addition to the sums above set forth, 
and that upon failure to pay the said $5 per week, then the lessor at  
his option may declare this lease null and void. 
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"No. 2. I t  is agreed between the parties hereto that should this rent 
at any time remain unpaid for a period of five days after the same 
shall be due and payable, and the said lessor may at his option consider 
said lessee tenant at  mill, reenter and repossess himself of the said 
premises." 

The eridence of plaintiff tended to show that plaintiff demanded the 
rents, under the terms of the lease, more than five days before the insti- 
tution of this action before the justice of the peace, and that defendant 
had neglected to pay the same. Plaintiff admitted that the only demand 
made upon the defendant was for the payment of rents under the terms 
of the lease; that he made demand when the first month's rent was due 
for the payment of rent, and never demanded the leased premises, and 
demand for rent payment mas fire days before this action was insti- 
tuted. 

There is no controversy as to the amount due plaintiff for failure to 
pay on account of both quoted provisions in the lease. 

The court charged the jury as follows: 
"The court charges the jury that if the jury should find from the 

evidence in this case that the plaintiff and defendant entered into a 
contract of lease, as introduced in evidence, and should further find 
that the plaintiff demanded the rents five days before the institution of 
the action before the justice of the peace, then i t  would be the duty of 
the jury to answer the first issue 'Yes.' " 

The defendant excepted to the refusal to nonsuit and to the charge, 
and appealed. 

Fortune & Roberts for plainti f .  
Wells, Blackstock ie. Taylor for defendant. 

VARSER, J. We are of the opinion that the ruling of the court below 
is sustained by a proper construction of the stipulation, quoted as No. 1 
abow. This stipulation relates to rent past due at  the date of the 
execution of the lease, whereby the defendant agreed to pay this sum 
at the rate of $5  per week, in  addition to the rental provided in  the 
lease, with the provision '(that upon failure to pay the said $5  per 
week, then the lessor, at his option, may declare this lease null and 
void." This provision authorized the plaintiff to treat the lease as 
absolutely void when the default occurred in the payment of these 
meelrly installments on the past-due rent account. Therefore, a time 
was fixed, or an event selected, by which the lease terminated, and 
upon default, under the stipulation, no notice to quit was necessary. 

When the parties have by agreement fixed the time for the agreement 
to terminate, notice to quit is unnecessary, because the reason for  it 
ceases. Stedman v. XcIntosh,  26 N.  C., 291; Mordecai's Law Lectures, 
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541; 16 R. C. L., 1173; Faylor 21. Brice, 7 Ind. d p p .  Ct., 551; Fifty 
Associates v. Howland, 59 Mass., 214; Treat v. Gasmirr: 176 Ill. dpp. ,  
91; Gunning v. Sorg, 113 Ill. ,lpp., 332. 

I n  an elaborate note Judge Freeman, in reporting Stedman a. 
Nclntosh, supra, in  42 American Decisions, on page 130, says : "It is a 
unirersal rule, both at the common law and by statute, that where the 
demise is for a fixed term and is to end on a day certain, no notice to 
quit is necessary. The reason for this rule is obvious. The object of 
notice is to terminate the tenancy, and when the lease itself fixes the 
time at which it is to expire, the necessity for any other notice by 
either party to terminate it is done away with. Each p,lrty is apprised 
from the contract when the lease ends; further action t y  either to end 
it would be unnecessary and superfluous. I f  a tenant holds over after 
the expiration of a fixed demisewithout the lessor's consent, he becomes 
a mere tenant by sufferance, liable to be ejected without notice.'' 

The same learned author in applying the same rule to leases depend- 
ing upon a contingency says: 

"Where a lease is to be terminated on the happening of a contingency, 
the happening of the contingent event determines the tenancy, and 
ejectment will lie without further notice to quit." 

This note contains a wealth of authority supporting this doctrine and 
showing its universality. 

Hence, the default in the payment of the weekly installment gave the 
plaintiff the right to invoke the aid of the court i n  summary ejectment. 
The plain stipulations of the parties fixed this default as the event, 
upon the happening of which the tenancy terminated. Both parties to 
the lease had full notice of its terms. 

On account of this stipulation in the lease and the ruling by the 
court below, which is  fully supported by it, there is r o  need, on the 
instant record, to discuss the interesting question, which was ably and 
earnestly argued by defendant's counsel, as to notice whe? the defendant 
is a tenant at will. There is 

No error. 

TINA HOLLAND v. M. TURNER HENSON ET AL. 

(Filed 3 June, 1925.) 

Husband and Wife--Widow's Yearly Allowance-Statutes-Limitation as 
to Income of Deceased Husband. 

Under the provisions of C. S., 4125, the limit of the widow's yearly 
allowance, that it shall not exceed one-half the annual nl?t income of her 
deceased husband upon a basis of three years preceding his death, is the 
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average yearly net income or the income for every twelve months, and not 
one-half of the sum total of the nnnual net income for three years next 
l~recetli~~g his death. Urczc.ry c. B a ~ k ,  173 S. C., 664. 

APPEAL by plaintiff from St l~entX,  J., at  Il'ovember-December Term, 
1924, of HAY  woo^. 

Special proceeding for the allotment of a n idox's year's allowance 
urltler C. S., 4108 et  seq., instituted before the clerk of the Superior 
Court of Haywood County and heard on appeal by the judge a t  term. 

The clerk foulid as a fact that  the ~ a l u e  of the net annual income 
of plaintiff's husband, TT, J. Holland, for three years next imnlediately 
precediiig his death was $2,500; that his nidow in the usual proceeding 
for allotnlent of a year's support had been awarded the  sum of $300, 
and that she had consumed in addition $200, making a total of $500; 
that the amount annually necessary for her use mas $2,350; that  the 
one-half of the annual net income for one year was $1,250, and after 
deductiiig the $500, the amount previously allotted and consumed, ren- 
dered judgment for  the petitioner and against the administritrix for 
$750. On appeal to the judge, the judgment of the clerk was, ill all 
respects, confirmed. Plaintiff appeals. 

W i l l i a m  J .  H a n n a h  and W i l l i a m  T .  H a n n a h  for plaintiff 
Snzathers & Robinson for defendants.  

STACY, C. J. The  only question presented by the appeal is whether 
the limit of the widow's year's allowance, under C. S., 4125, is the 
onehalf of one year's net income, based on the annual income for  three 
years next preceding the husband's death, as held by the court below, 
or the one-half of the sun1 total of the annual net incomes for three 
years nest preceding the husband's death, as contended for by the 
plaintiff. The statute is as follows: 

"The said commissioners shall be svorn by the justice and shall 
proceed as prescribed i n  this chapter, except that  they may assign to the 
widow a value sufficient for the support of herself and her family, 
according to the estate and condition of her husband and without regard 
to the linlitation aforesaid in  this chapter; but the value allowed shall 
not ill any case exceed the one-half of the annual net income of the  
deceased for three years next preceding his death. This report shall be 
returned by the justice to the court." 

R e  think the court belolv has correctly interpreted the statute in the 
present case. D r e w ~ y  c. B a n k ,  173 K. C., 664. 

- h n u a l  net income means yearly net income, or the net income for 
every twelve nlonths. 

Affirmed. 
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W. J. CASAUA v. D. P. FORD. 

(Filed 3 June, 1025.) 

Negligence - Evidence - Questions for Jury-Instruct ions--Proximate 
Cause. 

Upon motion for nonsuit in an action for negligent injury to plaintiff's 
team of horses by defendant's driving his automobile into them on the 
street of a town : Held, evidcncc that the defendant negligently drove his 
automobile into the team and injured one of the horses. though lessened 
on cross-examination of the witness by his evidence tending to show he 
could not hare seen the occurrence from his position 3n the wagon to 
which the team was hitched; and that the weight and credibility of the 
evidence are for the determination of the jury, with instructions upon the 
principles of prosimate cause, and the motion was improperly allowed. 

APPEAL by plaintiff from NcElroy, J., BIarch Term. 1925, of BUN- 
COMBE. 

The  plaintiff alleges, i n  p a r t :  "That on or about the 28th day of 
July,  1923, while the plaintiff's wagon and team, composed of two 
horses, were standing on the  side of the public highwa#y in  the village 
of Leicester, N. C., in said county, and in front  of the store of one 
John  Davis, the defendant, the said D. P. Ford, who was driving a 
heary truck loaded with acid wood, came down said highway facing 
said team, driving i n  a negligent and unlawful manner, and unlawfully 
and negligently, without any fault  on the part  of the plaintiff, drove 
said truck into the team of the plaintiff, thereby injuring and damaging 
one of the horses to such an  extent that  said horse was rendered abso- 
lutely worthless, and it was necessary for him to be killed on said date." 

The  material allegations were denied by defendant. The  defendant 
sets u p  contributory negligence as a defense, and for a fur the^ answer 
alleges: "That on or about the 28th day of Ju ly ,  1943, the plaintiff 
negligently placed h is  team i n  the public thoroughfare leading through 
the town of Leicester, and on the wrong side of said tioroughfare, in 
close proximity to the  center of said thoroughfare, v i thout  any proper 
driver or  person to look after the said team, and without any caution 
on his par t  to take care of his said team, and while thir; defendant was 
passing over said highway, a t  a point where plaintiff's team was stand- 
ing, which said team a t  said time showed no signs of being frightened 
or indication that  i t  would shy a t  a n  approaching cal* or truck, and 
while this defendant mas dr i r ing  his truck at an  exceedingly slow rate 
of speed, one of said horses, negligently left unattended by the plaintiff 
and standing in the said highway, for some unknown cause, without 
any notice to this defendant, whirled, twisted, or kickel his right leg, 
and the same became caught or  came in contact with defendant's 
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loaded truck, and if the said horse was injured, it was no fault upon 
the part of this defendant, but xTas due to the reckless, wrongful, and 
negligent conduct of the plaintiff. That if the said horse was injured, 
the same was of very little, if any, value, as this defendant is advised 
and believes. That this defendant avers that if the plaintiff has been 
injured, the same was due to the wrongful and negligent conduct of the 
plaintiff, and due to the contributory negligence of the plaintiff, as 
herein set out." 

A r d l  King, witness for plaintiff, testified on direct examination: 
"My name is Arvill King, and I am 16 years of age. I was at 
Leicester at  the time Mr. Casada had his wagon there and Mr. Ford 
was there in his truck. I was holding to Jfr .  Casada's wagon when the 
truck ran i n t o  the horse. Mr. Ford ran his truck within about a foot 
or fifteen inches of Nr .  Casada's wagon-that is, the truck wheels were 
in about a foot or fifteen inches of the TTagon wheels. I did not see 
the horse fall. I do not know the value of horses. The truck was 
running about twelve miles an hour down grade. I t  was loaded with 
acid wood and looked to have about two cords. The horse moved his 
head before the truck struck him, but  he did not move h i s  back part." 

This testimony was weakened on cross-examination as to the position 
in which King was sitting, indicating that he could not see the collision. 
There was no evidence introduced by the defendant and none that the 
injury mas caused by the horse kicking. 

At the close of plaintiff's evidence, defendant moved for judgment as 
of nonsuit. The court entered judgment as of nonsuit as appears in the 
record. Plaintiff excepted and assigned the follox-ing error and ap- 
pealed to the Supreme Court: 

"1. The ruling of the court in sustaining the motion of defendant for 
judgment as of nonsuit. 

"2. The judgment of the court nonsuiting the case as appears of 
record." 

Bourne, Parker cC. Jones for plaintiff. 
1Trel1s, Blackstock CE Taylor for defendant. 

C L A R K S O ~ ~ ,  J. This was a judgment as of nonsuit. The evidence is 
to be taken in the light   no st favorable to plaintiff, and he is entitled 
to the benefit of every reasonable intendment upon the evidence and 
every reasonable inference to be drawn therefrom. Dauis v. Long, ante, 
131, and cases cited. 

Plaintiff left his wagon and team of two horses in front of Davis' 
u 

store in the village of Leicester. One of the horses and two wheels of - 
the 17-agon, front and rear, were off the pavement. On direct examina- 
tion, , l r ~  ill King, ~vitness for plaintiff, testified: "I was holding to 
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Mr. Casada's wagon when the truck ran into the horsc'. . . . The 
horse moved his head before the truck struck him, but he did not move 
his back part." Defendant, who was driving the truck, approached 
facing the team. King's testimony on cross-examination was weakened 
as to whether he could see the collision from where he was sitting. 
This did not have the effect of withdrawing the case from the jury. 
I n  re Fuller et al., ante, 512, and cases cited. We think that the 
eridence was sufficient to be submitted to the jury. The facts can 
be shown by circumstantial as well as direct evidence. The probative 
force was for the jury and not the court. The jury must determine 
the facts when the case comes on again for trial, under proper instruc- 
tions from the court below. From the complaint, the actionable negli- 
gence charged is in many respects similar to the famous Donkey case, 
known in every jurisdiction subject to Anglo-American jurisprudence. 

I n  Dacies e. Xann ,  Vol. 10, M. & W. Reports, p. 546, it was said: 
"At the trial before Erskine, J. (son of the Lord Chancellor), it 
appeared that the plaintiff, having fettered the forefeet of an ass 
belonging to him, turned it into a public highway, and at the time in 
question the ass was grazing on the off-side of a road about eight 
yards wide, when the defendant's wagon, with a team 11f three horses, 
coming down a slight descent, at what the witness tenned a smartish 
pace, ran against the ass, knocked it down, and, the wheels passing 
over it, it died soon after. The ass was fettered at  the time, and it 
was proved that the driver of the wagon was some little distance behind 
the horses. The learned judge told the jury that, though the act of the 
plaintiff, in leasing the donkey on the highway so fettertd as to prevent 
his getting out of the way of carriages traveling along it, might be 
illegal, still, if the proximate cause of the injury was attributable to 
the want of proper conduct on the part of the driver of the wagon, the 
action was maintainable against the defendant; and his Lordship 
directed them, if they thought that the accident might have been 
avoided by the exercise of ordinary care on the part o: the driver, to 
find for the plaintiff.'' Lord Erskine's position was held to be "per- 
fectly correct" by Parke, B., all the judges concurring. This case has 
been approved in Gunter v. Wicker, 85 N.  C., p. 310; cited in 55 
L. R. A., 454. See Sorman v. R. R., 167 N. C., p. 533; AIoore v. R. R., 
185 h'. C., 189. 

I n  Rinnant e. Power Co., 187 N. C., p. 297, it was said: "The prin- 
ciple of Dacies e. Xann,  10 M .  & W., 546, and that line of cases cited 
by defendant's counsel, cannot be applied to this case. The common 
law as to 'common carriers' has been changed by statutt>." 

We think there was error in the judgment as of nonslit. 
Reversed. 
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HAMBY v. CALLAHAN COR'STRUCTION COMPAR'Y. 

(Filed 3 June, 1925.) 

Appeal and Emor-Rules of CourtDismissa.1-Reinstatementlaches. 
I t  is imperative that appellants observe the rules of court regulating 

appeals in order to preserve this right, and where the appellant and 
appellee have agreed as to the time for serving case and countercase 
or exceptions, the mere fact that the appellant afterwards thought he had 
a longer time for the purpose than that agreed upon is no ground for his 
motion to reinstate his case after its dismissal under the rules. 

Motions to reinstate defendant's appeal and for  certiorari.  

W .  R. Buuguess  for de fendan t ,  petit ioner.  
T .  C. B o w i e  for plaint i f f ,  respondent .  

STACY, C. J. This case was tried a t  the J u l y  Term, 1924, ASHE 
Superior Court. From a rerdict and judgment in  favor of plaintiff 
for $500, the defendant gave notice of appeal to the Supreme Court. 

The defendant was allowed thirty days to prepare and serve its s t a t e  
ment of case on appeal, and the  plaintiff was allowed thirty days t h e r e  
after to serve his exceptions or countercase. Appellant failed to serve 
its case within the time allowed, because it was under the impression 
that the extension v a s  for forty-five days instead of thir ty days; no 
appeal bond v a s  filed as required by law; the case was not brought to 
the next succeeding term of this Court;  motion to dismiss for failure to 
comply with Rules 24 and 28 was allowed 31 March, 1925; motion to 
reinstate was denied 1 2  May, 1923. This is the second motion to rein- 
state and for certioral-i. K O  valid excuse is given for failure to comply 
with the rules. 

I t  is patent from a bare recitaI of the facts that the motion and 
application must be denied. 8. z.. F a r m e r ,  188 h'. C., 243; B y r d  v. 
Sou ther land ,  186 S. C., 384. T o  discuss the case would only be to 
elaborate the obvious. Cui bono? When litigants resort to the judi- 
ciary for  the settlement of their disputes they are invoking a public 
agency, and they should not forget that  rules of procedure are necessary, 
and must be observed, in  order to enable the courts properly to discharge 
their duties. W e  are  not permitted to  abandon the rules of practice 
nor will they be construed so as to favor the negligent and penalize the 
diligent party. B a t t l e  v. X e r c e r ,  188 K. C . ,  116. 

Motions denied. 
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(Filed 3 June. 1925.) 

I. Contracts-Independent Contractor-Employer and IOmployee--Yrin- 
cipal and AgentEvidence-Roads-Highways. 

Whether the relation of contractor and independent ?ontractor exists 
for the construction of a State highway to be built under contract with 
the State Highway Commission, depends upon whether i.he concern sign- 
ing the contract exercises the right of control over the other concern in 
the latter's doing the work, and evidence tending to s h o ~  that  the latter 
n n s  supervised by the former therein, sent money to pay off the laborers 
thereon, etc., is competent upon the question, under the facts of this 
case. 

2. Same--Principal and Surety-Laborer-Material FZu-nishers. 
Where the contractors for the building of a State highway have em- 

ployed another concern to fulfill their contract under the former's control, 
the latter is regarded a s  the agent or employee of the f'ormer, and with 
the surety on the construction bond, is liable to laborers or material men 
upon default of the agent, whose claims a re  sufficientl) covered by the 
contract and the surety bond given for its performance. 

3. Same-Liens. 
Held,  under the facts of this case, that  lumber necessary for the prepa- 

ration of the concrete, etc., used on a State highway constructed under 
contract with the State Highway Commission, are  materials, etc., within 
the intent and meaning of our statute giving a lien thxefor .  Town, 07 
Cornelius v. Lampton, ante, 714 cited and applied. 

4. Appeal and Error-Courts-Rgreement as to F k d i w l  of F a c t E v i -  
denceverdict .  

Where the parties to the action have agreed in writing that  the trial 
judge should find the facts and draw his conclusions 01' law therefrom, 
the findings so made, supported by competent evidence, a re  as  conclusive, 
on appeal, a s  those otherwise found by the jury. 

APPEAL by defendants  f r o m  Finley,  J., a t  N a r c h  Yerm, 1925, of 
SWAIK. 

T h i s  was a n  action original ly brought  by  C. E. A d e r i o l t  a n d  others 
against S. J. a n d  C. A. Condon, par tners  t rad ing  under  t h e  f i rm n a m e  
of Condon & Condon, and  Nat iona l  S u r e t y  Clo. (hereafter  called S u r e t y  
Company) .  N o  summons w a s  served on Condon & Condon, they a r e  
inso1.c-ent a n d  i n  bankruptcy a n d  abandoned t h e  work. On motion of 
t h e  p,laintiffs and  defendant S u r e t y  Company,  a n  order was  regular ly 
obtained before t h e  clerk m a k i n g  M. Costello and  R. Costello, doing 
business under  t h e  f i rm n a m e  of Costello Brothers, par t ies  defendants  
t o  the  action. Summons  was du ly  served 011 M. Costellc. T h e  original  
complaint of t h e  plaintiffs against  Condon & Condon a n d  S u r e t y  Com- 
pany  was adopted a s  t h e  complaint against  Costello Brothers. T h e  action 
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is for  work and labor done and materials furnished by plaintiffs to 
Condon S: Condon and Costello Brothers in the construction of Stare 
Highway Commission Project No. 980. Defendants, contractors, made a 
contract with the State Highway Coiilmission for the improvement of a 
certain highx-ay in  3lacon-Swain counties, between Topton arid ,Ilmond 
17.89 miles long and estinlatcd to cost $283,120. Plaintiffs allege: 

"I. That  in the year 1922 the defendants, Costello Brothers and Con- 
don 6. Condon, were engaged as  contractors i n  the construction of a high- 
way in Swain County, Sort11 Carolina, under a contract made arid 
entered into with the State Highway Commission, and known as Project 
KO. 980. 

"2. Tha t  a t  the time said co~itraet  was made for the construction of 
said highway, the said Sta te  Highway Comnlission required said de- 
fendants, Costello Brothers and Condon 6: Condon to give a bond to 
secure the payment by said contractors of all amounts due by them 
for work and labor performed in  and about the construction of said 
highway and for material furnished for the construction thereof; that  
said defendants, Costello Brothers and Condon S: Condon, duly executed 
said bond and the defendants, Sa t iona l  Surety Company, through its 
duly authorized officers and agents executed said bond as surety. . . . 

"(8) That  said bond esccutecl by the defendant, Xational Surety 
Conlpany, is  on file n i t h  the Sta te  Highway Commission, and under 
the terms thereof said defendant i s  obligated to pay the aforesaid 
amounts due for work and labor clone on said highxmy and for material 
furnished and used in the construction thercof; that  the said defendants, 
Condon & Co~~clon, are insolrcnt and h a ~ c  departcd from the State of 
North Carolina and after due diligence cannot be found therein and 
have no property within the said State. 

"(9) That  the aforesaid plaintiffs presented their claims against 
said Costello Brothers a i d  Pondon tx C'ondo~i nut1 the S a t i o r ~ a l  Surety 
Company in ~i-ritilig to tlic S ta te  H ighnay  Commissiou a t  IZaleigh, 
AT. C., n i th in  the time required by law." 

T h e  defendant Surety Company in its answer admits the allegations 
in paragraph 1 of complaint, and says: 

"2. That  the allegations contained in paragraph two are ( l ~ ~ i i e d ,  except 
that  i t  is t rue  that  this defendant became surety for Costello Brothers 
and Condon 6: Condon on a bond made to the State Highway Com- 
mission of North Carolina, which said bond is  expressly referred to 
and made a par t  of this ansver, and the  production thereof is demanded 
for the purpose of disclosing the  liability assunled thereon b~ this 
defendant. . . . 

"8. Tha t  the allegations contained in paragraph eight are denied, in 
so f a r  as  they relate to this defendant, except that  i t  is  t rue that  this 
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defendant became surety on the bond made by said C'ostello Brothers 
and Condon & Condon to the State Highway Comn-ission, the pro- 
duction of which is demanded as aforesaid, and that this defendant 
assumed no liability except as by reference to said l~ond will better 
appear." 

The Surety Company, as a further defense alleges : 
"That on or about 1 February, 1922, this defendant became surety on 

a bond made by Costello Brothers and Condon & Contlon to the State 
Highway Commission of Korth Carolina, conditioned as therein will 
better appear, and the sole liability, if any, to plaintif's in  this action 
is on account of the execution of said bond as surety f'or said Costello 
Brothers and Condon 6t Condon." . . . 

The above substantially sets forth the controversy without setting 
forth the amended complaint and answer of Surety C'3mpany. 

I f .  Costello admits allegations 1 and 2 of the comp'aint and denies 
the others. 

When the case mas called for trial it was stipulated and agreed that 
all matters in controversy, including questions of fact and questions 
of law, should be heard and passed upon by the court, and that trial by 
jury be vaived, in accordance with the provisions of C. S., 568-571. 

The court below, under the agreement before mentionxl, rendered the 
following judgment: "That a contract was duly entered into by the 
State Highway Commission on 3 February, 1922, with the defendants, 
Costello Brothers and Condon & Condon, a partnership, for the construc- 
tion of a highway between Topton and Almond, S o r t h  Carolina, known 
as Project JTo. 980; that thereupon a bond was executed by said defend- 
ants as set out in the record duly signed and executed by the defend- 
ant, Kational Surety Company as surety; that after the execution of 
said contract and bond, the defendants, C. A. Condon and S. J. Condon, 
under contract with a partnership of Costello Bro.hers-Condon & 
Condon began work in the construction of said highway referred to in 
said contract and bond and that the defendant, 31. Coste lo, representing 
Costello Brothers, was present during the construction thereof from time 
to time directing and supervising said work, but the act aal construction 
of said highway was being carried on by said S. J. Condon and C. A. 
Condon, who had signed the contract and bond with the State Highway 
Commission, as aforesaid. That said Condon & Condon failed to finish 
the construction of said highway and after doing certclin work in the 
construction thereof were adjudged bankrupts and are now insolvent. 
That while the said S. J. Condon and C. .4. Condon xiere engaged in 
the construction of said highway in the year 1922 thev employed the 
plaintiffs, C. E. Aderholt, W. L. Swanson, Horace Ragsclale and George 
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Ragsdale, to  work in the constrdction thereof and are due and owing said 
plaintiffs for  work so done in the construction of said highway and labor 
performed in and about the construction of said roadway, the folloring 
sums: . . . That  during the year 1922 the plaintiff, J. Z. Wright, 
wld and dclirrred to said S. J. Condon and C. A. Condon lumber which 
was usod by said Condon & Condon in the construction of said roadway 
arid for nhich they are due and owing said plaintiff the sum of,'' etc. 
, . . ( 'That claims in  n r i t i ng  mere duly filed by said plaintiffs ~ v i t h  
the State Highway Commission for the aforesaid amounts as required 
by law on 22 August, 1923. That  only hf. Costello and Kational Surety 
Conlpany xime served with process. That  the defendants, Kational 
Surety Company and Costello Brothers, a re  liable for the aforesaid 
amounts due said plaintiffs, on said bond filed with the Sta te  Highway 
Commission and said plaintiffs a re  entitled to judgment for said amounts 
due them against said Kational Surety Company and Costello Brothers." 

rpon the foregoing findings of fact, judgment was rendered by the 
court below for amounts demanded by plaintiffs against 31. Costello, 
a member of the I;artnership of Costello Brothers and Xational Surety 
Company. 

The agreement betveen the State Highway Comnlission and Costello 
Brothcrs and Condon & Condon (latter called contractor) was, in part, as 
follows : (Tho  work, etc., approsimatclp estimated to cost $283,120). 

"That the contractor, for  and in consideration of the payment herein 
specified and agreed to by the party of the first part ,  hereby covenants 
and agrees to furnish arid deliver all the materials and to do and per- 
form all the work and labor in the improvement of a certain section 
of highway known as road bet~veen Topton and Almond, beginning a t  
station 409-78 and ending a t  station 135a-39.4, situated in Uacon-Snain 
countics of S o r t h  Carolina, heing approximately 17.89 miles long, a t  
the unit price bid by the said contractor in his  proposal, according to 
the specifications and plans. . . . The  contractor further covenants 
am1 agrees tha t  all and every of the said materials shall he furnished 
and delivered, and all and every of the said labor shall be done and 
performed in  or r ry  respect to the satisfaction and approval of the 
cngineer aforesaid, or his duly authorized assistant, 011 or before the 
expiration of four hundred working days. . . . The  contractor here- 
by further agrees to receive the prices bid in proposal for furnishing 
all the materials and labor which may be required in the prosecution 
and completion of the whole of the work to  be done under this contract, 
or  agreement, and in  all respects to  complete said contract to the satis- 
faction of the said State Highway Engineer, or his  duly authorized 
assist ant." 
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The contract bond signed by Costello Brothers, Condor1 & Condon and 
Xational Surety Co. (amount of bond $142,560.00) ccmtains the fol- 
lowing: "And shall well and truly pay all and every person, furnishing 
material or performing labor i n  and about the con.st,.uction of said 
roadzcay all and eve?-y sum or sums of money due him, them, or any of 
them, for all such labor and materials for which th.  contractor is  
liable." 

The following questions and answers on the part of plaintiff were 
duly excepted to and assignments of error made by defendants M. 
Costello and Surety Company: 

"Q. State what Mr. Costello did. A. He would come down by the 
shovel and instruct me how to keep the ditches cleaned and ask me why 
I didn't get some teeth for the shovel, and tell me how to slope the 
banks. 

"Q. State whether or not Costello Brothers had m y  equipment. 
9. Yes. 

"Q. You know it of your own knowledge? A. Their names were 
on the equipment. 

"Q. What names were on the equipment? A. Costello Brothers. 
"Q. On what? A. On the wagons. ,411 the wagons thal, were there. 
"Q. Did you ever have any talk with Costello in which you stated 

they had paid you off? A. No. I went to Costello's office in Knoxville, 
and he said he had sent the money down there for them to pay, and 
he supposed they had. 

"Q. Who was tha t?  A. 31. Costello. 
"Q. What did he say? A. H e  said he had sent the money to pay us 

boys off and didn't know what they had done with it. 
'(Q. Had sent it to who? A. Condon & Condon, I suppose. 
"By the Court: Costello said he sent the money to wliom? A. Con- 

don & Condon. 
"Q. Who did Costello say he sent the money to?  A. 13e said he sent 

the money dovn there to them to pay us off. 
"Q. Who? A. Condon & Condon. 
"Q. m e r e  did he state that to you? A. I n  his office in Knoxville. 
"(3. What boys did he hare reference to?  A. To my fireman and 

night-watchman, Ragsdale brothers." 
M. Costello in his testimony stated : "In making this cclntract, Charles 

,4. Condon was acting for the partnership of Condon 8 Condon, com- 
posed of himself and S. J. Condon, and they actually did the work as 
subcontractors without any supervision or assistance frcm the partner- 
ship of Costello Brothers and Condon & Condon. The original contract 
TTXS let to Costello Brothers and tho two Condon brothers as general 
contractors, and thereafter Condon & Condon, as a partnership, took 
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orer the work as subcontractors. As matters stood, Coridon & Condon 
nc re  the o\vncrs of a one-half interest in the general contract and the 
entire interest i n  the subcontract. The  contract appearing as defend- 
ant's Exhibit 'I' is  the only one that  n a s  ever entered into between 
Condon & Condol~ and Costello Brothers, and is the contract under 
~ h i c h  all the work was done.)' . . . His  testinlony further substan- 
tially was: The  subcontract (Exhibit  "I") was for part  of Project 980, 
being section knonn as  S o .  2, beginning a t  tlie San taha la  R i \ w  and 
extending to Wesser Creek. I t  was originally nlade by Condon & 
Condo11 with Major E. -1. Wilson, n h o  had the contract for the entire 
Project S o .  980. Major Wilson could not make the bond and, bv 
agreement with the State Highway Coinmission, same was taken o \cr  
bj* the partnership kno~vn as  Costello Brothers and Condon & Condoii. 
The  partnership then adopted tlie subcontract made by Major Wilson 
n i t h  Condon 6: Condon, nlio had started tlie work a d  carried it on. 
They did the work as subcoi~tractors, without any  superrision or assist- 
ance from the partnership of Costello Brothers and Condon & Co~~tloii .  
"At the time ;lie par tne~~sl l ip  of Coiido~l 6: Condon went into bank- 
ruptcy, the general contractors, Costello Brothers and Condon & Condon, 
owed them notlling, but they o~ved us and still owe us. Costello 
Urothers and Condon 6: Condon lost money by reason of the failure of 
Condon & Condon to complete this contract." 

A i t  the close of plaintiff's el-idencc, and at tlie close of all the evidence, 
defelldants made rnotioils for judgnient ns of noiisuit. Both were 
refused, and defendant esccptecl and assigned error. 

The  defendants object and except and assign as error the finding ant1 
conclusion of the court as follows: "That the defendants, Kational 
S u r s t -  C'ouipan>- a~l t l  ('ostello Brotllcr., are liable for tlie aforesaid 
amounts due said plaintiffs on said bond filed n i t h  the State Highway 
Commission, and said plaintiffs a re  entitled to judgment for said 
amounts duc thein against said Satioi lal  Surety Company and Costello 
13rothcrs. The  defendants object, ~ x c c y t  and assign as error the con- 
clusioil of the juclgc that  the defendants, M. Costello and Kational 
Sursty C o m p a ~ y ,  arc liable to the plaintiffs i n  the amounts stated in 
said judgrncnt and for interest thereon and in entering judgment accord- 
ingly. The  defendants object and except and assign as error the find- 
ings of fact and conclusions of law and judgment as signed and entered," 
and appealed to the Supreme Court. 

T h z r r ~ n a n  Lcatherz~)ood and Alley d Allcy for plaintifis. 
S. TT'. Black for ,If. Costello. 
,11a~X TI'. B r o w n  for S a f i o n a l  S u r e t y  Company .  
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CLARKSON, J. Defendants, M. Costello and Nationa'. Surety Com- 
pany, in their brief, say:  

"We discuss all the exceptions together, as the real qu:stion involved 
is whether the defendant, National Surety Company, is liable on its 
bond for debts owing by a subcontractor and not coverel by the bond. 
Nothing was due by the contractor to the subcontractor a t  the time 
these liabilities were incurred by the subcontractor or subsequent thereto 
when the subcontractor stopped work. There were never any contrac- 
tual  relations between the State Highway Commission and the subcon- 
tractor, or between the contractor and plaintiffs, and the bond does not 
coyer plaintiffs' claims. I f  a t  the time the subcontractor abandoned the 
work the contractor had been indebted to the subcontractor for 'furnish- 
iiig material or performing labor in and about the const-uction of said 
roadway,' then the bond would have covered such indebtedness and the 
amount thereof would have been prorated between plaintiffs. Plaintiffs 
can have no more rights against the contractor and the surety company 
than the subcontractor, and if the subcontractor has already been paid 
in full, as the uncontradicted evidence discloses, the pla ntiffs have no 
cause of action against the contractor and the surety company. Should 
plaintiffs collect from the contractor and the surety company on the 
facts in the instant case, then a double liability will t e  placed on a 
contractor, aiid settlement with a subcontractor will be no protection 
whatever against claims incurred by the subcontractor and of which the 
contractor had no notice. This case goes a bow-shot further than any 
rights accorded laborers and material men under our lien laws, which 
do not apply to public buildings and highways. Even u l~der  those stat- 
utes there must be a contractual relation or the right i j  conferred by 
statute after notice." 

TT'e do not think the position taken by the learned and able counsel 
for  defendants i s  borne out by the evidence in the case or the findings 
of the court below, supported by competent evidence. We  think that  
~ r h a t  is termed subcontractor by defendants was nothing more than an  
agency. 

The facts succinctly are :  the State Highway Commission made a con- 
tract with Costello Brothers and Condon 8: Condon to furnish the labor 
and material and improve the road between Topton and Almond- 
approximately 17.89 miles long, according to certain plans and specifi- 
cations. F o r  the faithful performance of the contract, they and the 
surety company gave the  State Highway Commission a bond in  the sum 
of $142,560, and in the bond agreed: "And shall well and truly pay 
all and every person furnishing material or performing labor in and 
about the construction of said roadway all and every svm or sums of 
money due him, them or any of them, for all such labor and materials 
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for which the contractor is liable." The bond is to pay for work and 
material for which the contractor-Costello Brothers-Condon & Condon 
-are liable. 

The plaintiffs contend that section known as No. 2, beginning at the 
Nantahala River and extending to Wesser Creek, was part of Project 
980, for which the bond was given by the entire partnership composed 
of Costello Brothers and Condon & Condon, and under contract to im- 
prove. That Condon & Condon were agents of the original firm who 
made the contract and gare the bond and not independent or subcon- 
tractors. That the failure of Condon & Condon on section No. 2, and 
their becoming insol~ent and going into bankruptcy, in no way affected 
the rights of plaintiffs, who worked and furnished material on section 
KO. 2. That they had a cause of action against all-Costello Brothers 
and Condon d. Condon and their bondsmen, the surety company-and 
the bond was to pay for labor and material for which all the contractors 
mere liable. Plaintiff, to sustain this contention, introduced evidence to 
the effect that M. Costello came over to the project every two weeks or 
once a month. H e  would give instructions. Costello Brothers had 
equipment on the project; their names were on all the wagons. H e  
went over the job with Condon & Condon whenever he came. That 
Costello told the plaintiff, Aderholt, that he had sent the money to 
Condon & Condon to pay the boys off. The direct and circumstantial 
evidence was abundant for the court below to find '(that after the 
execution of said contract and bond, the defendants, C. A. Condon and 
S. J. Condon, under contract mith the partnership of Costello Brothers- 
Condon & Condon, began work in the construction of said highway 
referred to in said contract and bond, and that the defendant, M. Cos- 
tello, representing Costello Brothers, was present during the construc- 
tion thereof from time to time, directing the supervising said work, but 
the actual construction of said highway was being carried on by said 
S. J. Condon and C. A. Condon, who had signed the contract and bond 
mith the State Highway Commission, as aforesaid." They were not 
independent or subcontractors, but mere agents or servants. 

The test of independence and agency or servant is laid domn in  14 
R. C. L., pp. 67-8, as follows: "The vital test in determining whether 
a person employed to do certain work is an independent contractor or 
a mere servant is the control over the work which is reserved by the 
employer. Stated as a general proposition, if the contractor is under 
the control of the employer, he is a servant; if not under such control, 
he is an independent contractor. So, where the contractor lets a portion 
of the work to another contractor, the latter's independence is to be 
determined by the same criterion of the control of the work. I n  this 
connection, the ultimate question is not whether the employer actually 
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exercises control over the doing of the work, but whet'ier he has the 
right to control. The employer may, in fact, leave to the contractor 
the details of the work, but if the former has the absdute pover to 
control the work, the contractor is not independent. EIut whether or 
not the employer exercises control may, however, be a fact to be con- 
sidered in determining the precise relations of the parties. The cir- 
cumstance that an employer has actually exercised certain control over 
the performance of the work may not only render him responsible for 
the acts done under his direction, but may be considered as a factor 
tending to show the subserviency of the contractor. I1 other words, 
the fact that the employer has artually exwcised control is properly 
considered as tending to show that he has a right to control. And, on 
the other hand, the fact that during the performance 0:' the work the 
employer has exercised no control may be considered as t.nding to show 
that he has no right to control. But the mere fact that the employer 
was present and made suggestions or requested the contractor to hurry 
the work has no probative force in determining that question." 3 Page 
on the Lam of Contracts ( 2  ed.), see. 1728; Embler z.  Lumber Co., 
167 K. C., p. 463; Gadsden, v. Craf t ,  173 N. C., 420. 

The defendants contend : "The claim of plaintiff, Wright, for 'lumber 
and supplies' should not have been allowed for the additional reason 
that it was not material used in and about the construction of the road. 
The only testimony on which to base the finding and conclusion of the 
court is the testimony of Wright himself, as follows: 'I live at  Wesser 
and know the firm of Condon & Condon; the members of the firm are 
Charley Condon and Sam Condon; they were contractors, building 
roads, highways; that is, Project 980; I sold them lumber or other 
supplies; the Condons got it from me, their men that was working for 
them, Condon &. Condon's teams; the lumber was used to put up a 
rock crusher and in  dump forms and one thing and another; the rock 
crusher mas used for the construction of the road; they used some lum- 
ber for boxes and dump carts and anything they wanted it for.' I f  the 
'other supplies' be eliminated from the account, and we do not see how 
that could be done, still the lumber so furnished and used was not 
covered by the bond." 

This matter has been fully discussed in T o w n  of Cornd 'u s  v. Lampton 
et als., ante, 714. Other supplies are ejusdem generis. D~:fendants' con- 
tention is untenable. 

"An independent contractor is one who undertakes to produce a 
given result, but so that in the actual execution of the work he is not 
under the order or control of the person for whom he does it, and may 
use his own discretion in things not specified." Gay v. R. R., 148 N. C., 
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336, 62 S. E., 436; Y o z i n g  r. Lumber Co., 147 K. C., 26, 60 S. E. ,  654; 
16 L. R. A. S. S., 2.55. 

Justice Ivalker, in a \\ell-considered opinion in  Embler zl. Lumber 
C'o., supra, p. 463, sags: "The accepted doctrine i s  that  i n  cases where 
the essential object of an  agreement is the performance of work, the 
relation of master and serrant will not be predicated. as between the 
party for whoso benefit the work is to be done and the party who is to 
do the work, unless the former has retained the  right to exercise control 
over the latter in  respect to the manner in  which the work is to be 
executed. The  proprietor may rnake himself liable by retainir~g the 
right to direct a i d  control the time and manner of executing the work 
or by interfering with the contractor and assuming control of the work, 
or of some part of it, so that  the relation of master and servant arises, 
or so that  an  injury ensues which is traceable to his interference." 

I n  the consent agreement, as i n  the present case, the findings of fact 
by the court below, if there i s  any evidence to support such findings, 
are a3 conclusire as when found by the jury. *Uaf ther s  c. F r y ,  143 
N .  C., 384; T y e r  1.. L u m b ~ r  Co., 158 S. C., 268. 

By consent, the court below found the facts. There was sufficient 
competent evidence to base the findings that  "the defendant, N. Cos- 
tello, representing Costello Brothers, was present during the  construc- 
tion thereof, from time to time, directing the supervising said work." 
Under the facts and circumstances of this case, and finding of facts, 
we think, under the law, Condon & Condon a re  agents or servants, and 
the  principle of agency applies, and 31. Costello and the surety company 
liable to plaintiff. 

I n  the judgment of the court below, v e  can find 
- - 
S o  error. 

(Filed 3 June, 1925.) 

1. Title - Common Source - Evidence - Deeds and Conveyances-Tax 
Deods. 

Where the plaintiff claiming title to the land in controversr under a 
(.hain of title from a State's grant of the land for the purpose of attack 
introduces a tax deed of the same land under which the defendant 
claims, and the defendant has also introduced this tax deed, with the 
sheriff's affidal-it, together l ~ i t h  a deed without warranty from the orig- 
inal owner: Held,  this evidence is competent to show that both parties 
were claiming title under a common source. 
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2. Deeds a n d  Conveyances-Constructive Possesession. 
Where the lands in controversy have not been in the possession of 

defendant claiming under a tax deed, or his predecessor in title, a t  any 
time for a longer period than three years, and then only by placing a 
fence enclosing a small portion thereof, and relies upon constructive 
possession, the constructive possession follows the better title shown by 
the plaintiff under a chain of title originating under a St,xte grant of the 
Tocus in quo. 

3. Taxation - Sales - Deeds a n d  Conveyances-Tax Deeds-Statutes- 
Constitutional Law-Due Process. 

The acquisition of title under a tax deed is in derogation of the common- 
law right of the owner, C. s., 970, and the statutory requirement must be 
strictly followed; and while the Legislature may prescrib? the method in 
such instances, its power is limited by the organic law, and due notice 
to the owner of the proposed sale is a part of the due-process clause, 
and may not be dispensed with, and for the purchaser at the sale and 
claimant under the sheriff's deed to acquire title as  against the owner 
under the paper title, he must show a conipliance with the prescribed 
statutory procedure and the organic law. 

4. Same-Notice t o  Owner. 
I t  is mandatory under the provisions of C. S., 8028, th , i t  the notice of 

sale for taxes shall state in whose name the lands a re  taxed, though the 
listing in the wrong name, C. S., 8019, does not necessarily make the 
sale void. 

5. Same-Purchasers. 
The purchaser of lands under a tax deed must show a rompliance with 

C. S., 8028, by showing the sulficiency of the sheriff's affilavit and notice 
of sale a s  to "when the time of redemption ~vould expire." 

6. SameEqui ty-Cloud  on  Wtl-limitation of Actions. 
Where the o-xner of the paper title to lands seeks to remove the defend- 

ant's claim to the land in dispute under a tax title, as  a cloud upon his 
own title, the three-year statute of limitations does not apply to his suit. 

7. Sam-Payment. 
Where the owner of the paper title to lands seeks to remove the 

defendant's claim under a void tax  deed as  a cloud upon bis title, i t  is  
not required that plaintiff, or some one for him, must have paid the 
taxes thereon, but the plaintiff is required as  a requisite of a judgment 
in his favor to pay all taxes properly assessed against the land. 

8. Taxation-Deeds a n d  Conveyances - Actions-B70recloct-Statutes. 
A purchaser of land a t  a sale for taxes m:iy a t  his election pursue his 

remedy to have a judicial foreclosure instead of the remedy provided by 
C. S., 8028, 8029, 8030, to demand from the sheriff a tax deed. 

APPEAL by  plaintiff f r o m  Sckenclz, J., a t  Vovember Term,  1924, of 
M a c o x .  

Act ion by  plaintiffs against  the defendant  a n d  f r o m  a judgment 
rendered in favor  of t h e  defendant  upon  a j u r y  verdict,  t h e  plaintiff 
appeals. 
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The plaintiffs contend that  they are the owners of the lands covered 
by State Grant No. 3276, described as "wild mountain land," not in 
cultiration. 

r p o n  the trial plaintiff offered a registered chain of title connecting 
~ r i t h  grant No. 3276, through one E. L. P. Ector. Ector's conveyance 
to plaintiffs is dated 23 June,  190.5. 

For  the purpose of attack plaintiff offered in evidence deed from 
H. D. Ilean, tax collector, to F. L. Siler, dated 25 June,  1910, registered 
27 June,  1910, and a deed from F. L. Siler and wife to the defendant, 
C. W. Slagle, dated 30 Sovember, 1910, registered 1 December, 1910. 

T. A. Price, plaintiff, testified that  he claims the  lands in contro- 
versy; that  he  and his coplaintiff purchased the lands from Ector 23 
June, 1903; that  an  error was discovered in one of the courses in the 
original deed and that Dr. E. L. P .  Ector made the second deed, a quit- 
claim, to correct the description; that the taxes each year were paid, 
but that he  is unable to find his recripts for 1906, 1908 and 1912, and 
that  he paid the taxes for 1908; that he  always received a receipt and 
there has been no controversy as to the payment of his taxes; that  he  
does not h a m  his 1908 tax receipt, and that  he  does not know where 
this receipt or his quit-claim deed from Dr.  Ector, or his deed from 
John  Bonner, to himself, can be; that  he still claims the  land. 

TV. B. McGuire testified that  he knows where the  lands described in  
Grant 3276 are supposed to be; that i t  is "wild mountain land" and 
he know-s mliere Slagle claims i t  i s ;  that within the last three years the 
defendant put a wire fence on a small corner of i t ;  that  he has known 
the land for about ten years. "The fence, above mentioned, is the only 
act of possession in  the last few years that  I have seen on this land, 
outside of the markings. S o  one is in actual possession of it now. 
There was a wire fence built on a corner of two tracts of land and 
reached over into the inside of a third tract. Two tracts belonging to 
X r .  Slagle and supposed Price tract was the other, and this fence 
covered from a quarter to half an  acre. On the part covered by 3276 
the fence did not corer over a n  eighth of an  acre." This witness further 
said that  he took down the  fence, as Price's agent and also on his own 
behalf, as owner of the Price land; that he  entered the Price land to  
cure the defects and not against Price, and that  he  took the fence down 
because he did not think that Slagle had any right. 

IT. T. Scott testified that  he  TTas chain-bearer within the last year 
or two 011 a survey supposed to be for Slagle, and they cut into a log 
and found some markings-this was a forked chestnut corner, and that  
Slagle took the bark and kept it and had i t  sawed out so it could be 
preserved, and that Slagle had him to mark the block so he would 
know it. 
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PRICE v. SLAGLE. -- 
E. G. Cruise testified that he knew the laud, and thai it was "wild 

mountain land," and that there mas just one fence there. 
I t  was admitted that  the defendant built a barbed-mire fence, which 

is the fence referred to by all the plaintiff's vitnesses. 
The defendant offered summons in this action, dated 34 May, 19311; 

the deed from Dean, tax collector, to Siler, dated 25 June,  1910, regis- 
tered 27 June,  1910; affidavit of F. L. Siler, dated 27 June,  1910. The 
plaintiff objected to the introduction of the Dean tax deed and the 
Siler affidavit, for that  "all taxes due had been paid and that  there 
were no taxes due and unpaid on said land by which s ~ i d  deed could 
have been executed; that the lands purported to be covered by said 
conveyance and mentioned in  said affidavit were not duly listed, assessed 
and taxed, nor was any notice or publication made theiqeof, and that  
the affidavit is a condition precedent to the deed and doe:; not set forth 
the facts particularly, but only in  such general way that said affidavit 
is insufficient and did not warrant the deed to have been made thereon, 
and that said deed is spurious and void." To  the overruling of this 
objection, plaintiffs excepted. 

H. D. Dean testified that he was sheriff and tax collector i n  1901 and 
1908, and that  in 1909 he collected taxes a f t w  he  went out of office as 
sheriff, and that he  executed the deed for the Ector lands to Dr.  Siler; 
that Ector was a nonresident. 

The defendant offered in  evidence deed without warranty from F. L. 
Siler to C. W. Slagle, dated 30 November, 1910, describing the land in 
controversy. Witness, Dean, further stated the  consideration of his 
making the deed to Dr.  Siler was "$3.00 and something" on the Ector 
land, and that he advertised and sold the  land because the  taxes for 
1908 on this land had not been paid;  that  he kept the tax sale book 
as  sheriff, and after  he sold the land i t  was never redeemed, either 
before or after  the deed to Dr. Si ler ;  that  no one, except Siler, ever 
paid the witness taxes on land for 1908. Witness stated on cross- 
examination that he did not remember any conversation v i t h  Dr .  Ector 
or any one else about this land, and that his books showed the name 
Price af fer  fhe name Ector i n  parenthesis, and that this was as he foolc 
i f  o f  the fax list, and that he did not know of any other ICctor or Price 
land oufside of this i n  controversy. 

Defendant offered in evidence record of tax sale book for 1909, cover- 
ing sales for taxes due for 1908 and showing a sale to I)". F. L. Siler. 
Defendant introduced duplicate tax list identified by witness, to which 
the defendant objected and excepted. Witness testified that  he made the 
entries in the tax sale book about the  time the sale was made, and had 
not made any in  it since, and that  he  made the entries in the duplicate 
tax list whenever he  delivered the certificate of sale to Dr.  Siler. 
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Defendant Slagle testified that he is a cousin to Dr .  Silrr, n h o  is now 
dcad, ancl that hc  purchased the land from Siler, and had nothing 
whatever to do with Siler's purchasing it at the tax sale; that he paid 
Dr.  Siler $100.00 for the land. in  1910, and had paid the taxes on i t  
from then u p  to the present time. "This land lies in  Cartoogeehaye 
Township." 

The t a s  derd is in usual form. The  affidavit of F. L. Siler is as 
follows : 
"Sor th  Carolina-Macon County : 

('F. L. Siler, beii~g duly sworn, daposes and says: That  at  a sale of 
lands for the nonpayment of taxes due for the Fear 1908, made by 
H. D. Dean, tax collector of Macon County, at  the courthouse door in 
Franklin on 3 May, 1909, affiant purchased the following portion of 
the lands covered by State Grant 327.6, to n i t :  (description same as 
in deed). 

"The said lands were taxed in  the name of E. Ector for the year 
1908; that  upon diligent inquiry the said E. Ector could not be found 
i11 the  county, and that no one was in  actual possession or in the occu- 
pancy of the lands ab0r.e described; that affiant caused to be published 
in the 'Franklin Press,' a weekly newspaper published in the t o ~ n  of 
Franklin, county of Macon, Korth Carolina, notice stating when he 
purchased the lands aforesaid, a description of the same, i n  whose 
name they were taxed, for  what year taxed, and when the time of 
reden~ption would expire; that  said notice was inserted in said news- 
paper three times, the first not more than five months and the last not 
less than three months before the time of redemption expired; that  
affiant has complied v i t h  the conditions of chapter 72 of the Revisal 
of 1905, and acts amendatory thereto as to giving notice of such pur- 
chase, and that  neither the said E. Ector nor any other person has 
redeemed or offered to redeem said land. 

"F. L. SILER." 
The jury returned the following rerdict : 
"1. Did the plaintiffs pa7  the taxes for 1908 on the land in  contro- 

w r s y  in  this action a t  any time on or before the date of the deed from 
H. D.  Dean, sheriff, to F. L. Siler, as alleged? ,Inswer: No. 

"2. I s  the plaintiffs' cause of action for the recorery of the property 
sold by H. D. Dean, tax collector, for the nonpayment of taxes barred 
by the three years statute of limitations? Answer: Yes. 

"3. I s  the plaintiffs' cause of action for the renioval of the cloud 
upon their title, as alleged, barred by the ten years statute of limita- 
tions ? Answer : Yes. 

"4. I s  the defendant's, C. W. Slagle's, title to the land in  contro- 
versy spurious and r-oid ? Answer : No. 
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" 5 .  Are the plaintiffs the owners of the lands described in the com- 
plaint, as alleged? Answer: -. 

"6. Has the defendant trespassed upon the lands described in the 
conlplaint, as alleged? Answer: -. 

" 7 .  What damage, if any, are the plaintiffs entitled to recover on 
account of said trespass? Answer: -." 

The court charged the jury that upon the first issue the burden of 
proof was upon the plaintiff to establish, by the greater weight of the 
evidence, that he had paid the taxes on the land in contrnoversy for the 
year 1908 on or before the date of the deed from Dean, tax collector, 
to SiJer-that is, during the time allowed for the redemption of land 
sold for taxes. The court below made the answers to the remaining 
issues depend on the answer to the first issue. The whole case depended 
on the fact of the payment of the 1908 taxes by plaintiffs. The court 
rendered judgment for the defendant upon the verdict. The plaintiff, 
having excepted, appealed. 

A. W .  Horn and H. G. Robertson for plaintiff. 
G. L. Jonas and Gilmer A. Jones for defendant. 

VARSER, J. The plaintiffs are the owners of the  lands in  controversy 
under a chain of title connecting with State Grant Kc. 3276, unlass 
the defendant has acquired title to the locus in quo under the tax sale 
to Siler. I t  is a fair interpretation of the record that the introduction 
by the plaintiff of the tax deed from Dean, tax collector, to Siler, and 
the affidavit appearing of record and the deed without warranty from 
Siler to the defendant were treated as a method of showing that the 
defendant claimed the title under a common source. The defendant 
introduced this tax deed, the Siler affidavit and the Silei. deed, to him 
for the purpose of showing his title. 

The evidence in the record discloses no actual possession on the part 
of the defendant and his predecessor in title at any time for as long a 
period as three years, but only the placing of a fence on a small portion 
thereof within three years before the institution of this action, and 
that no person was in actual possession of the premises when the action 
was instituted. 

I t  is elementary learning that the constructive possession follows the 
better title under such circumstances. This brings us to a consideration 
of the validity of the defendant's tax title which he claims under the 
purchaser at the tax sale-F. L. Siler. 

The Legislature has the power to prescribe the details for statutory 
foreclosure of the taxpayer's equity of redemption in other ways than 
by judicial process, and may regulate and declare directory, and not 
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vital, the administrative duties therein, which are to be performed by 
public officers. I t  has the power to change or abolish these duties, in 
so fa r  as they are not basic or jurisdictional. The requirement of notice 
to the defaulting taxpayer, ~Gho is the lando~vner, mag be prescribed 
and regulated within reasonable limits by the Legislature, but cannot 
be dispensed with. Such a requirement is subject to the test of "due 
process of law." The duty of the purchaser who elects to pursue the 
statutory method of foreclosure, as distinguished from foreclosure by 
judicial-process in the courts, as required at  the time of the instant 
tax sale, is absolute to follow, in strict compliance all mandatory and 
essential requisites to the validity of his title. This notice to the delin- 
quent land-owner is one of these mandatory and essential requisites. 
37 Cyc., 1423, 1429. Rexford v. Phillips, 1.59 N .  C., 213. The pur- 
chaser is then proceeding in derogation of the common law and in dero- 
gation of the common right of the citizen to own his land. Doe v. 
Chunn, 1 Blackf. (Ind.),  336; Sibley v. S m i f h ,  2 Mich., 486; Warren 
v. Will i ford,  148 N .  C., 474; Mfg.  Co. v. Rosey, 144 N .  C., 370; Black 
on Interpretation of Laws (2 ed.), 570. Unless these provisions as to 
notice, &hich are required to be performed by the tax&.le purchaser, 
are liberally construed in favor of the land-owner, and strictly con- 
strued against diresting him of his estate, injustice may often result, 
and, in some cases, this may amount to oppression. 

Ministerial officers who conduct proceedings in tax sales, and espe- 
cially purchasers thereat, are required to comply with these provisions 
vhich bring notice to the citizen that his land is about to be lost; and 
if the title to the citizen's land is divested from him, it must be upon a 
strict and clear compliance with the express limitations and provisions 
fixed by the law itself. Lumber Co. v. Price, 144 N.  C., 5 0 ;  Hays  v. 
Hunt ,  85 N.  C., 303; McXai r  v. Boyd, 163 N. C., 478. 

The trial court made the whole case turn upon the question of the 
payment of taxes for the year 1908 by the plaintiff, or some one for 
him. This view was evidently based on C. S., 8034, which provides, 
among other things, as follows: ' T o  person shall be permitted to 
question the title acquired by a sheriff's deed made pursuant to this 
chapter without first showing that he, or the person under whom he 
claims title, had title to the property at  the time of the sale, and that 
all taxes due upon the property have been paid by such person or the 
person under whom he claims title." This statute, Revisal, 2909, v a s  
considered by this Court in  Rexford v. Phillips, supra. I n  that case, 
the Court, speaking through Walker,  J., in a well-considered opinion, 
says: "The defendant, having obtained his deed in riolation of the 
express terms of the statute, acquired no title." This is but a construc- 
tion of the language of the statute which invokes its prohibitive terms 
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only when the title has been acquired "by a sheriff's deed made pur- 
suant to this chapter." I f  the deed has not been made pursuant to- 
that is, according to, or in conformity with-the statutory prorisions, 
then this provision in the statute does not apply. Both the provision 
as to the authoritative listing of property for taxes and the notice to 
the purchaser required under C. S., 8028, and his affidavit required 
by C. S., 8029, are material, basic acts. Both of thew are necessary 
and prerequisite to bring the purchaser within the protection of this 
prorision. Rexford v. Phillips, supra; King v. Cooper, 128 S. C., 347; 
Xutfheuv v. Fry, 141 N .  C., 582; Warren v. Tt'illiford, supra; Jones 0. 
Schzdl, 153 S. C., 521. 

Omitting from the instant case the question as to whether there has 
been any authoritatire listing of the property in controrersy for taxa- 
tion, in either of the two ways pointed out in Rexford v. ,Dhillips, supra, 
and, assuming that the tax deed is presumptive evidence thereof, and 
observing the clear decision in  this latter case, reaffirmed in Stone v. 
Phillips, 176 N. C., 457, we hold that no presumption mises from the 
sheriff's deed that proper notice was given to the landowner by the 
purchaser, as required by the statute, C. S., 8028. The affidavit re- 
quired by C. S., 8029, is a necessary prerequisite to the validity of the 
tax deed. Sanders v. Covington, 176 N. C., 454; Rexfcrd v. Phillips, 
supra. 

The affidavit in the instant record states that the lands were taxed 
in the name of E. Ector for the year 1908, and that the notice published 
in the "Franklin Press" stated "in whose name they wwe taxed." I t  
is, therefore, apparent that the affidavit is prima facie and the only 
evidence of the published notice. The tax book showed the name "Price" 
after the name "Ector" in parenthesis. The affidavit, therefore, does 
not comply with the express mandatory prorision in  C. S., 8028, that 
the notice shall state "in whose name it was taxed." Of course, the 
listing in the wrong name (C. S., 8019) does not make the sale void. 
Peebles 2 % .  Taylor, 118 IT. C.,  165; Stone z'. Phillips, suprcl; Headman v. 
Comrs., 177 N.  C., 261. This, hov-ever, does not make less mandatory 
the requirement (C. S., 8028) that the notice shall state "in whose name 
it was taxed." 

I t  is necessary for the purchaser to follow the legislative require 
ments strictly in order to obtain a valid deed by this staiutory method. 
The evidence in the instant case shows that no other lands in that 
community were knpwn as the "Ector-Price lands." Scn constaf that 
other lands were not known as Ector lands. The absent land-owner 
mas entitled to have all the information that the statute required and 
in the exact form required by the statute. This is the purchaser's plain 
duty in order to divest the taxpayer of the title to his land by a method 
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which is  ill derogation of comnion right and the comnloil la??. C'. S., 
970, declaring the common lam- to be in force, first enacted in North 
Carolina i n  1713, reenactrd in 1778, and successirely with each corn- 
plcte reeilactnlent of our statute l an ,  and finally in 1919, must be COIL- 
strued as a part  of the same act as C.  S., 8028. 

TTe are further of the opinion that  C. S., 8029, which requires that 
the affidavit of the purchaser shall state "particularly the facts relied 
on as such compliance7' with C. S., 8028, is not met by the instant 
affidavit in regard to statiiig "~i-lie~L the time of redemption noultl r s -  
pire." MThen a copy of the published notice does not appear as a part  
of the affidarit. we are constrailled to hold that  the manclatory cliaractrr 
of this statute requires the affida~it  to state the time of the expiratio11 
of the period for redrmptioli by giving the date at which it expires. 

0 1 1  accolnlt of thc f o r c g o i ~ ~ g  defects in the affidavit of the purcliaser, 
x-c hold that the plaintiff is  not precluded from prowcuting this artion 
to remore a cloud on his title by his failure to pay the t a w s  or to tentlcr 
them in  his  complaint. R e z f o r d  v. Phillips, supra. 

The  court below held that  if the plaintiff, or some one for him, had 
not paid the taxes for the year 1908, the plaintiff was barred by the 
three years statute of limitations. This three years statute has been 
held not to apply when the suit is to remove a cloud, as distinguished 
from a suit to recorer the land sold for taxes from the tax-sale pur- 
chaser, o r  his assigns, who are in  popsession of the  lands so sold. 
J f c S a i r  v .  Boyd, supra;  Cauley  2'. S t r f f o n ,  1.50 S. C., 330; R ~ c k  v. 
X e r o n e y ,  135 X. C., 532. 

I n  the instant case the defendant is not i n  the actual possess'ion, if 
the eridence appearing in the record is found to be true, and has nerer 
been in thc actual possession of the lands in controversy, exccpt such 
as nl,?- l i n ~ c  rciulted from the putting of tlie fence 011 the small portion 
adjoining his  other lands, within three years just before this action was 
instituted. Therefore, it  is  apparent that  the constructive possession 
of this "wild mountain land" has been in  tlie plaintiff's constructire 
possession under their paper title. Upon these facts, if found by the 
jury to be true, the three pears statute of limitations could not a ~ a i l  
the defendant. Jordan  T .  S ' i ~ n ~ ~ ? o m ,  169 N .  C., 142; Oldham 2 ' .  Ric'ger, 
115 N. C., 254;  Guthrie v. Bacon,  107 K. C., 337. 

The tax  deed, under which the defendant claims, not being sufficient 
to draw unto the defendant the  constructive possession, left the plain- 
tiffs i n  the constructire possession of the land and avoided the bar of 
the statutes of limitations pleaded by the defendants. 

Of course, the owner must pay, or offer to pay, the taxes and all 
other incidental cost with interest a s  prescribed by statute, if the jury 
shall finallg decide that  he has not paid the taxes properly assessed 
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against him. T h e  record i n  the instant case is silent a s  t o  the authority 
of the listing of the land in  controversy, other than  the inferences to be 
drawn from the  affidarit and the  tax  deed, and, since the affidavit of 
the purchaser falls short of the  statutory requirements as to notice, this 
question is  now open. 

C. S., 8035, 8036, 8037, provide another remedy for  the purchaser a t  
a tax sale, whereby he may have foreclosure by judicial process, i n  addi- 
tion to  his rights under C. S., 8028, 8029, 8030, to demand from the 
sheriff the  tax deed. Wilcox v. Leach, 123 N .  C., 74; Townsend v. 
Drainage Comrs., 174 N. C., 556; Headman v. Comrs., 177 N.  C., 261. 

The  exceptions to the rejection of evidence may not occur again 
and are, therefore, not discussed. 

There must be a 
New trial. 

STATE r. GEORGE LOVE. 

(Filed 3 June, 1925.) 

1. Appeal and Error - Evidence - Prejudice - Harmless Error-Homi- 
c i d s M u r d e r .  

Where the prisoner has been convicted of murder in 1he first degree 
with plenary evidence that he has committed the offense, tending, among 
other things, to show motive in the ill-will of the prisoner toward the 
deceased in the latter's attack upon the prisoner's father, with previous 
threats of the prisoner to take the life of the deceased on that account, 
and the prisoner has taken the stand in his own behalf ,md testified to 
the absence of malice o r  ill-will, the exclusion of the testin~ony of another 
of the defendant's witnesses of a conversation he had had with the 
deceased, tending to corroborate him in this respect, i s :  ,Yeld, if errone- 
ous, not to be reversible under the other evidence brought clut on the trial. 

2. Criminal La-Evidenoe-Chractm-Corroborative Elvidence-Sub- 
s t an the  Evidence. 

While the good character of the defendant upon trial for a homicide 
is put in issue by his taking the stand as a witness in his own behalf, 
evidence of statements made to and testified by another of defendant's 
witnesses tending to corroborate the defendant's testimony can only bear 
upon the credibility of defendant's testimony, and is incompetent as  
substantive evidence. 

APPEAL from Webb, J., and a jury, verdict of m u r d u  in  the first 
degree, September-October Criminal  Term, 1924, HEEDERSOR. 

Defendant was indicted for the murder of William Brock, deceased, 
and on a plea of not guilty-on the  issue joined and evidlmce offered- 
there was a verdict of murder i n  the first degree, and judgment was 
accordingly rendered. 
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The evidence for the State subsfantially is:  That the prisoner, Love, 
shot and killed one William Brock on 13 January, 1923, about 11 
o'clock at night. Brock was going along Pigeon Street in Waynesville 
on his way home. Lore followed him along Pigeon Street beyond the 
path leading to Lore's home. Brock was shot x-ith a pistol, the ball 
el~tcring near the left nipple and passing through the body, lodging in 
the skin in the back. 

R. A. Teague testified that he had a grocery store, and Brock, the 
night he was killed, was in tlle store, near the stove. Lore came in and 
bought some different articles. Brock got up and said he had better 
go to see how his sick folks were, and passed Lore and left tlle store, 
and in a few secollds Love went out behind Brock. Teague went to 
the door. Brock was in front and Lore behind him, about 15 or 20 
feet apart, walking a ,little fast. He  watched them out of sight. Just  
as they got out of sight, in  about 8 or 10 seconds, he heard tn-o pistol 
shots, and a man hollered "Oh !" twice. Brock came running back and 
got into the light and fell. When Teague got there he was dead. Brock 
was going toward his home. JIrhere the body fell is beyond where the 
road to Love's house turned off from Pigeon Street. 

Paul Gilliland, a relatire of Brock, testified to being with Brock 
that night shortly before he was killed. 

T i l l  Whitiier, a policeman, who got to the body immediately after 
the shooting, picked up a knife and rule. "The rule was folded and 
the knife closed." -1 little boy picked up a dime. Teague told him 
about Love folloving Brock, and he went to the house where defendant 
lircd, and with about 25 men searched for him all night. Defendant 
surrendered next morning to chief of police. They found no weapon in 
Brock's pocket. 

Joe F. Davis testified that early in the fall of 1922 he was at Bob 
Love's, father of defendant, and he was in bed, sick. "Bob had a fit, 
and I stepped to the door and called George (defendant) from the barn, 
a ~ i d  I rcmember George saying that ever since he had had that lick in 
the head by Bill Brock he had had these fits, and that i t  made him so 
damn mad, and if it was not for his baby and wife he would go and 
kill him. I cautioned him, and he said, ' I t  is not over yet.' H e  said 
that this nlan Brock had slipped up behind his father and had nearly 
killed him because his father had reported him for living in adultery 
with a negro school teacher." 

nillard Teague testified: "At the time mentioned (June, 1922), me 
and George Love n7ere riding horseback up Main Street, i n  YTaynesville, 
and when we got to the postoffice we passed his father, Bob Love. Some 
man was with Bob, I don't know who, and Brock was walking up the 
sidewalk. ,4t that time George Love said: 'There is that damn son of 
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a bitch that  caused the old inan to b'e like he is, and I would kill him 
if it  was not for my wife and baby, and I may do it yei.' H e  kind of 
pointed over toward Brock-throwed his hand orer. Defendant was 
drinking at; the time I heard him sap that  Brock had st]-uck his father 
over a negro woman. Brock was tried and convicted for the assault on 
Bob L o ~ e  and sentenced to 18  months on the chain-gang." 

Braston Mull  testified : "I know the drfendant, Lore, and knew 
Brock. I n  Ju ly ,  1921 or 1932, X r .  George Love and another colored 
fellow was standing on a side~valk. Bill Brock passed and George said : 
'There goes that  damn son of a bitch that  me or the old man will get 
one of these days.' " 

Will Gaddy testified he was standing 11-ith Brock, ,everal months 
before he  was killed, in front of Sloan's Hardware Stoi-e, i n  Waynes- 
d , le ,  aiid saw defendant going down on the other side of the street. 
H e  came and walked up even with us, looked a t  us, and "stood there 
and eyed Bill like he viould jump through him;  he turued and x~alked 
u p  the street. W e  started up the street, Brock was in front  . . . 
and just as we went to the corner, George Love and another fellow, a 
colored fellow, was standing on the corner of Eas t  Street, and Bill 
( the  deceased) walked on the inside of them where they were standing, 
nntl just as  he stepped up on the other side of East  Street, I walked 
up behind George Love. The width of that  street is, ma,fbe, forty feet. 
Jus t  as he  stepped u p  on the other side I was right behind George 
and this other fellow, and George said. T e s .  I will get the God damn 
son of a bitch sooner or later.' When he said that  he  wa3 looking right 
toward Bill Brock." State r e s t c d .  

The  defeldant introduced Nrs .  Williu May Howell, who contradicted, 
in some respects, the testimony of R .  A. Teague. 

T h e  defendant introduced Claud Burnett ,  who testified : "I heard 
Will Brock (the deceased) make a statement concerning George Love 
on Saturday night before the killing. I t  was on the Main Street in 
Wapes r i l l e .  Lore and Brock met on the street. Brock said, 'George 
Samanth ( i t  was in eridence that  the defendant, George Love, was also 
known and spoken of as George Sarnanth),  this night 1: a m  going to 
kill you,' and the darkey backed off and said, 'I don't want to h a w  any 
trouble with you.' H e  (Brock) said, 'I \rill kill you before Sunday 
morning'; and the darkey begged him again and he siepped around 
in  the street and went on. That  was some time between nine and ten 
o'clock, and i t  was right i n  front  of the upper drug  tore on Main 
Street, in Waynesville." 

W. H. Creson corroborated substantially the eridence of Claud 
Burnett. 
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Ed Lore, a kinsman of defendant, testified: "One night, about two 
mo~l ths  before Brock Tvas killed, n e  were coming down Pigeon Street 
above the hospital. H e  (Brock) n a s  talking to  me about this school 
case, that  wornan. H e  asked me if I could fix it so she could get hack 
there. H e  said he  would get George and Bob; that  lie would get u p  
there in  the case and they would not hear George and Bob, and that  he 
was going to get George." On cross-examination, he said defendant and 
himself had hunted and drank liquor together. 

George Lore, the defendant, testified: "I was in  Waynesville tha t  
eraning. I had some business to  attend to, buping some groceries and 
things to do u p  town. I saw Bill Brock on Main  Street that  evening 
between eight aiid nine o'clock. I n-as going down the street and he  
was corning up the street, and he  met me and lie said:  'God damn you, 
this is the night I am goiug to kill you,' and I said:  'Go on, Mr.  Brock, 
I don't n a n t  to have ally trouble ~ ~ i t h  you; I am not able to  fight you.' 
I n-as not able to fight him. I had been down with the 'flu' all during 
the holidays and n a s  just getting able to stir about. And there were 
two other white gentlemen standing on the sidewalk, and I stepped off 
the street and went' around him, and he sa id :  'God darnn you, I will 
get pou before sunrise.'" H e  testified about the same as Teague as  to 
what occurred in the store. Brock went out and then afterwards he 
vent  out. H e  T V H ~  going to Brown's store to get groceries; the store 
was beyolid where he  turned off t o  go home from Pigeon Street. "When 
I got to the bridge I did not see any one. This  man I had seen had 
gone out of sight in thc darkness. I r e n t  on u p  the street, on up Pigeon 
Street, unti l  I got up there in front of Mr.  Shelton's house where Tom 
Parker lives, and a man stopped me and he  sa id :  'Oh, yes, God damn 
you, I have got you now.' and I said, 'Stop, I don't want to h a r e  any 
trouble with you,' and this man had his a rm u p  and was a d ~ a n c i n g  
on me." 

"Q. Did he h a l e  anything in his hand?  A. H e  had his knife in his 
11and, and I I\ as running backwards, trying to get away from him, 
and he was reaching for me, trying to get hold of me, and I had a 
pistol, and I got it out aiid fired, and he  staggered by me aiid hollered 
'Oh !' H e  staggered on by me and off down tllc street hollering 'Oh !' 

"Q. Then what did you d o ?  A. I went on u p  the steps and across 
the field and went home. 

"Q. VThere did you go to spend the n ight?  A. I went out to Claud 
Gibbs'. 

"Q. TTllat did ~ o u  do the nest day? -1. I sent William Gibbs, Claud 
Gibbs' son, to go down to my  father's and tell the chief of police and 
the sheriff that  I was u p  town and to protect me, and so Chief String- 
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field and mv father came out on some horses and I came to town with 
them, and they locked me up, and I have been locked up since." 

As regards to threats, his testimony varies some from the State's 
witness, George Davis. H e  did not remember statements made by the 
State witnesses, Dillard Teague and Will Gaddy. H e  denied statements 
made by Braxton Mull. I n  regard to the pistol, he testified: "It had 
been at  my father's five or six weeks. I took it out frcm down at the 
shop where I had i t  repaired and left it at my father's. I got the pistol 
that afternoon and was carrying it home that night, expecting to kill 
a hog on Monday, as I had been using it for killing hogs." 

He testified that Brock's character as a dangerous a ~ i d  violent man 
was bad. Bigger man than he was. H e  had two drinks that afternoon, 

Joe Sentelle testified he knew Brock's character as a dangerous and 
violent man, and it was bad. 

Tom Brown corroborated defendant as to groceries that defendant 
was to get from him that night by arrangement made with defendant's 
father. 

G. W. Ferguson, a witness for the State, also testified that the gen- 
eral character of the prisoner was bad, and that the geaeral character 
of several of the State's witnesses was good. H e  also testified that the 
deceased did not have the general character of being a dangerous and 
violent man. The witness admitted on cross-examination that the de- 
ceased did have a general reputation of having slipped up behind Bob 
Love and braining him with an  axe handle because Love had exposed 
his relations with the negro school teacher. 

Defendant made numerous exceptions and assignmentfl of error, and 
appealed to the Supreme Court. The necessary facts and assignments 
of error will be considered in the opinion. 

Attorney-General Brummit t  and Assistant .4ttorney-General Sash for 
the State. 

Frank Carter, J .  IV. Ferguson, and J.' E. Shipman for defendant. 

CLARKSON, J. The defendant heretofore was convicted of murder in  
the first degree, and from the verdict and judgment appealed to this 
Court, and was granted a new trial. 187 N. C., p. 32. I t  appears in  
the record, "And upon the defendant's application therea3er duly made 
to said Superior Court of Haywood County, and for good cause found 
by said court, the said cause was duly removed to the Eluperior Court 
of Henderson County for the trial of said issue de novo conformably to 
the mandate of the Supreme Court." 

The most serious assignment of error by defendant is to the exclusion 
of the testimony of W. M. Tate, a witness for defendant. The defendant 
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offered this vitness to corroborate a previous statement made by him. 
Defendant, upon his examination as a witness in his own behalf, gave a 
s,lightly different version of the incident and conversation testified to by 
the witness Davis, and denied any recollection of the conversation testified 
to by the witnesses Dillard Teague and Will Gaddy. H e  also denied 
having made any threat against the deceased in  the presence of the 
witness Mull. And the prisoner further testified by questions and 
answers as follows: 

"Q. Your father got all right did he?  A. Yes. 
"Q. What was your attitude in regard to Brock-how did you feel 

toward Brock after your father got well? A. I did not think any more 
about it." 

Tate would have testified as follows: "I know George Love and had 
a conversation with Love in  regard to Bill Brock. I t  wad sometime 
after Mr. Brock and George's father had had the trouble, and his 
father had gotten well, and I met George at the post office and was 
talking to him, and I said they had better bury this thing, it was not 
enough to get in  trouble with Mr. Brock about, and George said: 'No, 
Mr. Tate, I am satisfied that my father has gotten well, and I have 
no more feeling against him.' " 

This evidence was excluded by the court below. The defendant com- 
plains that the exclusion of this evidence was very prejudicial and 
reversible error. 

The statement made by defendant to Tate was not under oath. I f  
defendant had not gone on the stand, this was hearsay evidence and 
clLarly incompetent. As a general rule, when a prisoner goes upon the 
stand as a witness in his own behalf, he puts his character in evidence, 
and is subject to impeachment. S. v. Dickerson, ante, 332, and cases 
cited. "It is competent to show previous consistent statements of a 
witness to strengthen his credibility." Bslk v. Belk, 175 N.  C., p. 75, 
and cases cited. I t  will be noted that these authorities limit the 
testimony to the credibility of the witness, in  no sense can this be 
considered as substantive evidence of the truth of the facts any more 
than any other hearsay evidence. 

The testimony of the defendant himself is substantive evidence upon 
the question of his guilt or innocence. The testimony of Tate would 
only be evidence bearing on the credibility of the defendant as a witness. 
S. v. Traylor, 121 N.  C., 674; S. v. Cloninger, 149 N.  C., 567; 8. v. 
Atwood, 176 N. C., 708; I n  re McKay,  183 N. C., 228; 8. v. Moore, 
185 N. C., 640. 

I n  S. v. Moore, supra, 639, it was held: "It is fully recognized in  
this jurisdiction that in  an indictment for crime, a defendant may offer 
evidence of his good character and have same considered as substantive 
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testimony on the issue of his guilt or innocence. And where in such 
case a defendant has testified in his own behalf and evid2nce of his good - 
character is received from him, it may be considered both as affecting 
the credibility of his own testimony and as substantive evidence on the 
issue." 

In S. c. Parisli, 79 N. C., p. 614, Readr', J., clear11 states it thus: 
'(The rule is, that when the witness is impeached-ob;erre, when the 
witness is impeached-it is competent to support the witness by proving 
consistent statements at  other times, just as a witness is supported by 
proving his character, but it must not be considered as substantive 
evidence of the truth of the facts any more than an21 other hearsay 
evidence. The fact that supporting a witness who testifies, does in- 
directly support the facts to which he testifies, does no; alter the case. 
That is intidental. H e  is supported not by putting a Frop under him, 
but by removing a burden from him, if any has been put upon him. 
How far  proving consistent statements will do that, mcst depend upon 
the circu~nstances of the case. I t  may amount to much or very little." 

The statements made to Tate were not substantive evidence. I t  only 
had a bearing on the credibility of the defendant as a witness. From 
a careful reading of Tate's testimony, no time is fixed when the con- 
versation took place. From what Tate would have said if the evidence 
had been admitted, it must have been some considerable time before the 
killing, and sometime before the threats, testified to by the State's 
witnesses, were made. The statement, if consistent, mafi brought about 
by Tate with the idea of mollifying the defendant. We cannot hold 
the exclusion of this kind of testimony when not shown to have any 
probative force, too remote under the -facts and circumstances of this 
case, prejudicial or reversible. " 

The next exception and assignment of error is set forth in defendant's 
brief, as follows: "Captain R. A. L. Hyatt  was examined as a witness 
for the prisoner for the purpose of corroborating the testimony of cer- 
tain of the prisoner's witnesses by showing prior statements by said 
witnesses to the said Hyatt  of the same purport as their testimony upon 
the witness stand. The cross-examination of this witnesri was conducted 
by the solicitor for the Twentieth Judicial District, who, by the courtesy 
of the solicitor of the Eighteenth District, had the responsible control 
and direction of the prosecution. I n  the conduct of srtid cross-exami- 
nation said solicitor first emphasized the assistance wh..ch this witness 
had given to counsel for the prisoner in the preparation of the defense, 
attention being particularly directed to the fact that he had, under the 
direction of counsel for the prisoner, visited and interviewed several of 
the defendant's witnesses. The solicitor then asked th,. witness if he 
had not sent a dozen different people to the solicitor to urge him 
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to allow the prisoner to plead guilty of murder in the second degree. 
Counsel for the prisoner instantly protested to the court that the sug- 
gestions and implications of this question were calculated to be ruinously 
prejudicial to the prisoner and requested the court to take appropriate 
measures to remove the prejudice as far as it might be possible to do so. 
The court thereupon directed the stenographer to strike out the question 
and instructed the jury not to consider it. Upon the coming in of the 
1-erdict, the prisoner moved to set aside said verdict and for a new trial, 
upon the particular ground that the prisoner had suffered prejudice in 
the matter above set out, which was not removed by the court's direction 
to the stenographer to strike out the question and his instruction to the 
jury not to consider i t ;  that the prejudice so suffered by the prisoner 
was irren~ediable by anything that the court had said or done, or could 
hare said or done, and persisted throughout the trial to the final un- 
doing of the prisoner." This assignment of error cannot be sustained. 

I t  is well settled by a long line of authorities that matters of this 
kind are left to the sound discretion of the court below. H a l l m a n  v. 
R. R., 169 x. C., 132; Sfass~y  v. A l s f o n ,  173 N.  C., 225; H o [ f  v. 
X f g .  C'o., 177 N.  C., 170; l l laney v. Greenwood, 182 X. C., 579;  
B r o w n  c. Hillsboro, 185 N.  C., 374. 

The court below has the sound discretion to withdraw or strike out 
improper e~ridence or grant a new trial. The authorities are fully cited 
in X. 2%.  S f e u ' a r f ,  ante, 345;  11 Enc. Dig. of N. C. Reports, 961, 
"Withdrawal of Evidence." We think by analogy this principle appli- 
cable here. The motion to set aside the verdict was a matter in the 
sound discretion of the court below. 

I t  may be noted that Capt. Hyatt  testified: "I was born and reared 
within three miles of Waynesville. I hare  serred on the board of erluca- 
tion, as county treasurer, as clerk of the Superior Court and as captain 
in the Natioual Guard. I was with the board of education two years; 
cour~tj- treasurer sixteen or eighteen years and clerk of the court for one 
term, and was in charge of the military affairs of Haywood County 
during the VTorld War." He  further said he was interested in the 
prisoner's cause "Purely as a matter of justice, as I looked upon it as a 
matter of justice to the prisoner. I thought he ought to have a fair  
trial, ought to have justice in the courts." The fact that so prominent 
a man was taking an interest in  the prisoner, would have a favorable 
effect on the jury. 

If the able and efficient solicitor, in his zeal and loyalty to the State, 
went further than he should, it was corrected by the court. 

We have examined the charge of the court in its entirety, and can 
find no error in law. 
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I t  may be noted that this cause was first tried in  Haywood County, 
and the defendant was convicted of murder in the first degree, on appeal 
to this Court defendant was granted a new trial. I t  w:is then tried in 
Henderson County, and the jury ('for their verdict sag; that they find 
the defendant guilty of murder in the first degree, that is, they find 
him guilty of the unlawful, malicious and premeditated killing of one 
Wm. Brock." The able and humane judge who tried this case gave a 
careful charge, setting forth fairly the contentions of the parties and 
the law bearing on the facts. Defendant has been defended by eminent 
counsel of skill and ability. I t  has been held by this Court that the 
exclusion of evidence that was admissible, which -wou,ld not change the 
result is harmless error. Verdicts and judgments are presumed to be 
right and accordihg to law and justice. Ordinarily the turden is on the 
defendant to show prejudicial or reversible error. 1 Enc:. Dig. of N. C. 
Reports, p. 701. ('Exclusion of Evidence"; I n  r e  Ross, 1.82 X. C., 478; 
2 Bishop's New Criminal Procedure (1913) see. 1276. 

The above doctrine of presumption is well recognize'l in  civil cases 
and enforced in minor criminal cases, but in capital cases the courts 
should be slow to observe i t  on account of the sacredness of human life. 

The defendant has twice been tried and convicted by a jury, carefully 
selected under the law. The theory of the State, which the jury found 
true beyond a reasonable doubt (eliminating threats on either side), 
was that the prisoner with deliberation and premeditation, while drink- 
ing, about eleven o'clock at  night, armed, followed the deceased, who 
was on his way home, unarmed, beyond the path where the defendant 
turned out to-go to his home, beyond the light and in the darkness 
of the night shot twice and killed him. The conduct of the deceased - 
toward the defendant's father, from the record, was inexcusable and 
reprehensible, but no one in a civilized comnlonwealth can appeal to the 
law of the jungle. We base this on the view taken from the facts found 
by the jury. This finding, under our system of jurisprudence, we are 
bound by. 

The just judge, in commencing his charge to the jury, made these 
commendable remarks: "You must give no consideration, so far as the 
facts of the case are concerned, to anything except the testimony given 
here in this trial;  here is the temple of justice, at  the tl-reshold of that 
door, public opinion stands back abashed, it has no part or portion in 
these proceedings; here pure, simple justice is dispensed freely and alike 
to all, to the white as well as to the colored, and to the colored as well 
as to the white, the poor are bereft of no protection. I n  the eyes of the 
law they are all equal, standing upon the same plane, punishable by 
the same law and protected by the same law." 

On the entire record we can find no prejudicial or reversible error. 
No error. 
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J. FRASK McCALL v. TEXTILE IXDUSTRIAL IKSTITUTE 
A X D  J. R. HOOVER. 

(Filed 3 June, 1925.) 

1. Principal and Agent-Implied Powers--Secret Limitations--Sotice- 
Corporations-Officers. 

The president of a corporation ordinarily has implied authority to 
authorize a real estate agent to sell i ts lands and evidence that he in- 
formed a proposed purchaser making inquiry that the sale of the property 
was in the hands of a real estate agent, and referred such purchaser 
to him without informing such purchaser that the agencS was only 
for the purpose of securing offers for the board of directors or trustees to 
approve: Held, sufficient for the jury to determine nhether the agent 
had sufficient power to bind the corporation to the sale of the land by 
a proper writing. 

2. Same. 
h purchaser of land from an agent to sell is not bound by secret limita- 

tions upon the agent's general power not disclosed to him. 

3. Appeal and Error-New Trials-Stare Decisis. 
Where upon the new trial granted on appeal by the Supreme Court 

the evidence is materially different from that  on the former trial, the 
former adjudication is not conclusive and another appeal will lie. 

4. hmecEvidence-SonsuitContracts-Specific Performance. 
Where the only question involved in a determinative issue is whether 

the duly authorized agent to sell land had signed the required writing 
for his principal a s  such agent, o r  simply a s  a n  attesting witness, and the 
place for the signature of the seller is left blank, and there is no other 
evidence except that  the proposed purchaser was informed that the agent 
had authority only to submit to the owner offer for the property, in the 
purchaser's suit for specific performance the defendant is entitled to a 
judgment as  of nonsuit upon his motion therefor. 

_ ~ P P E A L  by  defendant f r o m  Webb, J., a t  K o w m b e r  Term,  1924, of 
T x a s s ~ - ~ r ~ * s ~ a .  

Action f o r  specific perfornlance of contract f o r  conveyance of land.  
Plaintiff alleges t h a t  on 26 February ,  1923, defendants "by a n d  th rough  
their  du ly  coilstituted agent,  J. W. Alexander, contracted and  agreed 
wi th  plaintiff,  J. F. &Call a n d  one R. R. Fisher ,  t o  sell and  convey 
to them" certain lands s i tua te  i n  Transy lvan ia  County, N. C., described 
i n  the  complaint,  a t  the  pr ice of ten thousand dollars, five hundred  
dollars of n h i c h  was payable upon  t h e  execution of t h e  contract,  
balance a s  stated there in ;  t h a t  h e  pa id  t h e  fi7-e hundred  dollars i n  cash, 
and  h a d  tendered t h e  balance to  defendants a s  fu l l  performance by  h i m  
of t h e  contract,  and  denlanded performance by  defendants;  that ,  not- 
v i ths tand ing  such tender and  demand by  him, defendants h a d  refused 
and  still  refuse to  convey said lands to  plaintiff, a s  they h a d  contracted 
t o  do. 
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Defendants deny the allegations of the complaint, ercept that plain- 
tiff had demanded of them a deed conveying the lands o him. Defend- 
ants deny that  J. W. Alexander was authorized by them or either of 
them, as agent or otherwise, to sell or enter into a contract, binding 
them or either of them to sell and convey said lands to plaintiff, and 
further deny that J. W. illexander made or undertook to make a con- 
tract on their behalf as alleged in  the complaint; defendants say that 
they "did allow said Alexander and other real estate dealers to t ry  and 
sell said lands, and to present any offer or offers they or any of them 
may have received for the purchase of said lands, but the said defend- 
ants a t  all times retained the full  right and power to refuse to accept 
any and all such offers, if they so desired." 

I t  is alleged further that  R. R. Fisher had duly assigned and trans- 
ferred to the plaintiff all of his right and interest undw said contract. 

Plaintiff offered in evidence a paper-writing as follons: 

" In  consideration of the sum of five hundred dollars this day received 
from J. F. McCall and R. R. Fisher, of Transylvania County, pur- 
chasers of the following described property. A11 those seven tracts of 
land in Transylrania County, N. C., now owned by T t d l e  Industrial 
Institute and J. R. Hoover, containing 1018 acres more or less 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

the purchase price being $10,000. . . . . . . . . .  Seller to pay Commissions. 
And upon payment of the further sum of $3,000 . . . . . . .  ..dollars within 
thirty . . . . . . . .  days from this date and execution of note and mortgage 
for $6,500 on the above-described property . . . . . . .  payable as follo~vs: 
$3,250 in six months from date and $3,250 in t w e l ~ e  months from 
date, bearing interest from date at  the rate of six per cent per annum 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  sellers covenant and 
agree and bind themselves and their heirs or executors, administrators, 
successors and assigns, to convey the above-described property to the 
said J. F. McCall and R. R. Fisher, their heirs, executors, administrators 
or assigns, in fee by quit-claim dwd, with dowers duly renounced, free 
from encumbrance except such as are herein agreed to be assumed. And 
upon tender of such deed the purchaser agrt3es to fully cmomply with the 
terms of this contract of sale. A11 taxes for 1923 to he paid by pur- 
chasers; interest, rents and insurance to be prorated to date of con- 
summation of sale. 

rpon failure of the purchaser to comply with the terms hereof with- 
in the stipulated time, the seller to have the right to retain the amount 
this day paid, or to enforce the performance of this coi-.tract according 
to law. 
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111 witness whereof, we hare hereunto set our hands and affixed our 
seals this 26 February, A.D. 1923. 
Signed, Sealed and Delivered 

in the Presence of 
L. S. 

Seller 
L. S. 

Seller 
J. W. ALEXASDER 
MARY S o s r i l ~ s ~  

J. F. NCCALL, L. S. 
Purchaser 

R. R. FISHER, L. S. 
Purchaser." 

Plaintiff then offered in elridenee a check, dated 26 February, 1923, 
payable to the order of "J. W. -Ilexaiider, agent of the Textile Indus- 
trial Institutc," for five hundred dollars, drawn on Pisgah Ba~ik,  
B r e ~ ~ a r d ,  N. C., and signed by J. F. McCall. This check, endorsed by 
payee, was paid on 3 Xarch, 1923, by Pisgah Bank. 

There was e~idence offered by plaintiff, tending to show that J. W. 
Alexander was engaged in the business of a real estate agent, at 
Spartanburg, S. C., and that he was the agent of defendants, and was 
authorized to sell the lands described in the complaint. Evidence offered 
b;v defendant tended to show that J. W. Alexander had authority only 
to negotiate fo r  offers from prospectire purchasers for said lands, and 
had 110 authority from defendants or either of them to make a contract 
for the sale and conreyance of the lands by defendants. 

TIr. C. Cook, witness for plaintiff, testified that on 26 February, 1923, 
J. F. McCall anti R. R. Fisher came to his office in Spartanburg, S. C., 
and told him that they wished to purchase the lands in Gloucester 
Towiship, Transylvania County, N. C., owned by the Textile Indus- 
trial Institute, and asked if he could put them in touch with some one 
who had authority to sell the lands; that he phoned to Dr. C. E. 
Camack, president of the institute, informing him of the presence of 
plaintiff and Fisher in his office and of their desire with respect to these 
lands, and that Dr. Camack replied, "I am not the man they want to 
see; they want to see J. W. Alexander, who has the matter in charge." 
Witness thereupon made an engagement with Mr. Alexander for McCall 
and Fisher to see him that day at his office in regard to the purchase 
of the land. 

J. F. McCall testified that, as a result of negotiations between J. W. 
Alexander, as agent of defendants, and himself and R. R. Fisher, the 
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terms of a contract for the sale of said lands were agreed upon and that 
"two contracts were drawn up, and the first was signed by himself and 
Fisher and by Mr. Alexander and his stenographer; :hat the paper- 
writing offered in ex-idence was the original memorandurn of agreement, 
and that same was filed for registration in Transylva~ia  County on 
29 March, 1923." H e  also testified that he signed a i d  delivered to 
Blexander the check for five hundred dollars offered ir evidence. H e  
said, "I did not take this contract back with me; Alexander said, 'Do 
you men have to go back tonight?' and me said 'NO,' and he said, 'I 
belieye I can get the papers ready for you,' and we got to talking and we 
walked off and left the papers there; I was talking to Mr. Fisher, 
coming up the mountain, and I said, 'Hare you got the papers?' and 
he said, 'No.' ImmediateJy after I got my check back, which was 
about a week afterward, I called Alexander orer the telephone and 
asked him to send me the papers; on the contract the sellers' seals are 
left blank, and Mr. Alexander and Miss Somaini signed their names 
under the name witnesses and the Textile Industrial Institute never 
signed the papers. Alexander sent my check for $500 back. I have it 
yet; I have never cashed it." 

C. P. Hammond, witness for defendants, testified that he was, on 
26 February, 1923, and had been since the organization of the institute, 
chairman of the board of trustees; that he knew that the institute 
owned the Robinson lands in Transylvania County, N. C. "We never 
authorized Dr. C. E .  Camack to  make any contract for ihe sale of said 
lands at  any time during his connection with the institute; all the sales 
of real estate or other property were brought before the board of 
trustees and passed upon by them. I t  had to come before us, before 
the trustees or the executive committee, which was appointed by the 
board of trustees to act for the board; neither the board of trustees 
nor the executive committee ever authorized J. W. Alexander or 
Dr.  Camack to make ally contract for the sale of the lards in Transyl- 
vania County prior to 26 February, 1923. We put the sale of this land 
in Mr. Alexander's hands to get offers and submit to our board, but we 
never gaye him, or any one else, authority to sell the land without sub- 
mitting the offer to us and be closed and acted upon by us." Witness 
testified that the institute never recei~ed any of the proceeds of the 
check for $500 delivered to J. W. Alexander, agent f x  the Textile 
Industrial Institute. 

D. E. Camack, witness for defendant, testified that he was president 
of the Textile Industrial Institute and secretary of the board of' trus- 
tees on 26 February, 1923; that on said day, in reply to question of 
Mr. Cook over the telephone, he told him to see J. W. Alexander in 
regard to negotiations for the purchase of the lands in Transylvania 
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County; that 'he did not tell Mr. Cook that Alexander had authority 
only to secure bids or offers to be submitted to the board of trustees. 
Mr. Alexander had been requested by witness to secure bids on the land 
to be submitted to the board for their approval. 

J. W. Alexander, witness for defendant, testified that, in consequence 
of engagement made through Mr. Cook, he met plaintiff and R. R. 
Fisher in  his office at  Spartanburg, S. C., on 26 February, 1923. That 
he told them that he had no right to sell the land, but would be glad 
to submit an offer. As a result of negotiations, witness agreed to submit 
to the board of trustees of the institute an offer by plaintiff and Fisher 
of $10,000 for the lands. "I told them I would submit an offer of ten 
thousand dollars if they would put up a check, and they agreed to do 
that. I had my stenographer to draw up this agreement to sell and 
buy and had them to sign it, and my stenographer and I witnessed it. 
I signed two papers. I told them that it was possible that I would be 
able to submit i t  and reach them before they left the city. I found 
that it would be impossible to get the members of the board together 
immediately, and so informed plaintiff and Fisher at  their hotel, over 
the telephone. I told them that I would submit their offer, and that if 
there was a counter-proposition I would give them the first show at the 
counter-proposition. They told me to keep the check for $500 and 
submit the offer. I deposited the check, because I wanted to be sure 
that the offer, when submitted, was bona fide." 

Witness testified that he used the form of agreement to buy and sell 
in his business as real estate dealer, and that under the lam of South 
Carolina, two witnesses are required to the signatures. That he had 
met defendant, J. R. Hoouer, but that Hoover had never authorized or 
empowered him to sell the lands or make a contract to sell the lands 
with J. F. McCall and R. R. Fisher. 

Nrs. M. L. Manini, witness for defendants, testified that she was 
before her marriage Miss Mary Somaini; that on 26 February, 1923, 
she was employed as stenographer in the office of J. W. Alexander; 
that she remembered the transaction between Nr .  Alexander and Mr. 
McCall and Xr. Fisher. "I prepared the paper which was handed me 
and signed m name as witness. I made one original and one copy. 
Mr. Alexander told Mr. NcCall and Y r .  Fisher to make him an offer 
for the land and he would submit it to the board of trustees of the 
Textile Industrial Institute. They made the offer and I prepared the 
papers. The instrument was executed in duplicate, and Xr.  Alexander 
kept both. H e  had to submit them to the trustees, and if they accepted 
the offer they were to sign them and Mr. Alexander was to return the 
copy to Mr. XcCall and Mr. Fisher. I heard Mr. Al~xancler tell Nr .  
McCall and Mr. Fisher this." 
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R. R. Fisher, witness for defendants, testified that he mas present in 
Mr. Alexander's office at  time of negotiation with respect to the lands. 
"Mr. McCall offered Mr. Alexander $0,000 for the land, and he said he 
would not take that, After deliberation, we made an offer of $10,000. 
Mr. dlexander then had his stenographer to draw the contract. He had 
two of them made, and we signed both. I know we sgned them and 
then turned them over and he signed. As to why we ail3 not get one, I 
don't know, other than he said, 'Where are you gentltmen stopping?' 
We said, 'At the Gresham,' and he said, '3faybe I can get hold of the 
trustees, and if I can I may be able to get .the deed for you this 
evening.' We were to wait at the hotel until he could see the trustees 
and get the deal made for us that day. H e  later called us at the hotel 
and said the trustees were scattered and he could not gel them together. 
H e  said he would have to wait a few days until he could get them 
together. We then left for our homes." 

There was other evidence offered by both plaintiff ;ind defendants. 
The issues submitted to the jury, with answws, are as follows: 

1. On 26 February, 1923, was J. W. Alexander the agent of the 
defendants to sell the land in controversy? Answer: Yes. 

2. I f  so, was the memorandum of sale, marked "Plaint iff's Exhibit 1," 
introduced in this cause, signed by the said J. W. dlexander, as agent 
of the said defendants? Answer: Yes. 

3. Did the defendants, through their duly constituted agent, J .  W. 
Alexander, contract and agree with the plaintiff, J. Frank 31cCall and 
one R. R. Fisher, to sell and convey to them the land described in 
paragraph one of the complaint, at the price of ten thousand dollars, 
as set out in the memorandum of agreement marked "Plaintiff's Exhibit 
I"? Answer: Yes. 

4. Has the plaintiff at all times been ready, able and milling to pay 
the price for said land set out in  the said memorandum of agreement, 
according to the terms therein? Answer: Yes. 

From the judgment and decree rendered upon this verdict, defendants 
appealed, assigning errors, based upon exceptions duly noted. 

D. L. English and C. B .  Deacer for p la in t i f .  
Tt ' .  E. Breese and X a r k  17. Brown  for defendants. 

CONNOR, J. This action was first tried at December Term, 1923, of 
Superior Court of Transylvania County. From a judgment of nonsuit, 
at  the close of all the eridence (C. S., 567)) plaintiff appealed. This 
Court held that, upon the evidence offered at that trial, there was error 
in nonsuiting plaintiff. The opinion, in accordance with the decision 
of the Court, was written by the late Chief ,Tz~sfice Clark and was filed 
after his death, by order of the Court. 187 S. C., 757. 
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Upon the former appeal it was held that there was sufficient evidence 
to be submitted to the jury upon plaintiff's allegation and contention 
that J. W. Alexander was the agent of defendants, with authority to 
sell and contract for the conreyance of the lands in controversy by 
defendants. There is no substantial difference in the evidence offered 
at  the former trial and that offered at  the tr ial  resulting in the judg- 
ment which we are  no\v asked to reviem-, upon appeal, v i t h  respect to 
this phase of the case. We ha re  held in O'Domell  Y.  C'arr, an f e ,  
7 7 ,  that  an  agent's authority from his principal to sell real estate is uot 
to be readily inferred, but exists only where the intention of the pr im 
cipal to give such authority is plainly manifest. I11 the absence of 
special authority, the agent who is authorized by his principal to nego- 
tiate for the sale of real estate has no power to bind his principal by 
contract to convey; Conzbcs c. ddams, 150 K. C., 64. I n  the instant 
case the relationship of principal and agent between defendants a d  
J. W. Alexander, with respect to the sale of the lands of defendants, is 
admitted. I t  is denied, howerer, that  because of such relationship the 
authority of the agent to make a contract for the sale and conveyance 
of the lands is to be presumed. Both principal and agent contend that 
the agent was authorized only to negotiate for the sale with a prospective 
purchaser and to submit offers to his principals for their approral  or 
rejection. Conceding that  this may be true as to the express authority 
conferred upon the agent, plaintiff contends that, upon the facts which 
the evidence tends to establish, the authority not only to sell, but also 
to l ~ a k e  a contract for the conr.eyance of the lands to the purchaser, 
hinding on his principals, was within the apparent scope of the agent's 
authority. There is e d e n c e  that the  president of the Textile Indus- 
trial Institute, in reply to plaintiff's inquiry as to who had authority 
to sell the lands owned by defendants, stated that  lie was not the man ;  
that J. TT. Alexander had the matter of the sale of the lands in charge. 
Plaintiff, relying upon this statement, sought Alexander and dealt with 
him as agent of defendants for the sale of the land, vithout notice of 
any limitations upon his authority. The extent of the agent's authority 
77-as a matter of fact for the jury, and there is eridence sufficient to be 
submitted to them upon the contention of plaiiltiff; TT7ynn c. Grant, 
166 S. ( I . ,  39 ;  C'ardrc~dl 1 % .  Garrison, 179  N. C., 476;  21 R. L. C., 54, and 
cases cited. There was also sufficient e~ idence  for the consideration of 
the jury upon plaintiff's contention that  Dr. Camack, president of Tex- 
tile Industrial Institute, had authority to enter into contract with J. W. 
Alexander to sell the lands. There was no error in  declining to nonsuit 
the plaintiff upon either of these grounds. 

Conceding that there v a s  evidence from which the jury could a n m e r  
the first issue in the affirmative, a serious question is presented by 
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defendant's contention that there is no evidence sufficient to be sub- 
mitted to the jury upon the second issue. I f  this content ion is sustained, 
there was error in  declining the rnotion for judgment of nonsuit at  the 
close of all the evidence. I f  the paper-writing offered as a memorandum 
of the contract for the sale and conveyance of the landfl was not signed 
by the party sought to be charged, or by some other person by him 
thereto lawfully authorized, the action cannot be maintained. C. S., 
988. d par01 contract to sell or convey land may be enforced, unless 
the party to be charged takes advantage of the statute by pleading the 
same. But a denial of the contract, as alleged, is equivalent to a plea 
of the statute; Niller v. Jfonazite Co., 152 N.  C., 609; Henry v. 
Hilliard, 155 W. C., 373; Arps v. Davenport, 183 N .  C., 72. 

The memorandum in writing required by the statute must be signed 
by the party to be charged or by some other person by him thereto law- 
fully authorized. I t  is not sufficient that the other plmon who, it is 
alleged, signed his name upon the memorandum was lawfully authorized 
to do so by the party to be charged., The signing of a paper-writing or 
instrument is  the affixing of one's name thereto, with the purpose or 
intent to identify the paper or instrument, or to give it effect as one's 
act. Black's Law Dictionary, p. 1088; Words and Phrases, vol. 7, 6508. 

Upon the former appeal this Court held that there was error in 
allowing the motion to nonsuit. This decision is the law of this case 
and may not be reviewed upon appeal from a new t r i a l ,  Ray v. Veneer 
Co., 188 N .  C., 414; Strunks v. R. R., 188 N. C., 567 unless the evi- 
dence upon the second trial is substantially different f,.om that in the 
former trial; Armstrong v. Spruill, 186 K. C., 18. 

The name of J. W. Alexander, admittedly written by him, appears on 
the paper-writing offered in evidence as the memorandum required by 
the statute. The second issue, therefore, involves on1,y the intent or 
purpose with which he wrote his name upon the paper. This must, as 
Chief Justice Clark says, be ascertained by the jury. The burden is on 
the plaintiff. Whether there is evidence from which the jury could 
answer the issue in the affirmative is a question of law and is presented 
to the court for decision by the motion for judguxnt of nonsuit. 
C. S., 567. 

The evidence chiefly relied upon by plaintiff on both the former 
appeal and on this appeal is the paper-writing itself. Plaintiff con- 
tended on the former appeal that the location of the signature on the 
paper-writing was evidence that J. W. Alexander signed his name as 
agent of his principals, with intent thereby to bind them and not as 
witness to the signatures of J. F. McCall and R. R. Fisher. The record 
upon this appeal shows a different location of the signature; it is 
written under words indicating the place for the signature of a witness 
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and is immediately opposite the names of the purchasers. I n  the record 
of the "agreement to sell and buy," on this appeal, there are  blanks in 
the body of the paper indicating that  i t  was not completed by the inser- 
tion of the names of the sellers. I n  this respect it differs materially 
from the record on the former appeal. The names of defendants appear 
nowhere on the paper-writing, except in  the general description of the 
lands, which are  the subject-matter of the contract. T h e  dotted lines 
at  the end of the paper-writing, above the word "seller," a re  blank in 
both records. The  law in  South Carolina requires two witnesses; the 
paper shows t n o  names written thereon in the space indicated for the 
signatures of witnesses. One of these names is J. W. Alexander. 

There was no evidence upon either appeal of the intent with which 
J. W. Alexander signed his name except the paper-writing itself. This 
appears from the opinion in  the former appeal. The  testimony of the 
plaintiff, the only ~5-itness offered by him, who was present when the 
paper was signed, is to the effect only that J. W. Alexander signed his 
name after he and Fisher had signed their names, and that  both the 
original and the copy were left with dlexander. The testimony of 
Alexander and Miss Somaini, offered by defendants, corroborated the 
paper-writing itself that J. W. Alexander signed, as did Miss Somaini, 
as witness to the signatures of McCall and Fisher. 

We are  of the opinion that  upon the record in  this appeal there is 
no evidence sufficient to be submitted to the jury upon the second issue. 
The substantial difference between the evidence at  the second trial and 
the eridence as i t  appeared iv  the record upon appeal from the former 
trial mas apparently not called to the attention of the  learned judge 
from whose judgment this appeal was taken. Plaintiff's action should 
have been dismissed; in  denying defendant's motion for judgment of 
nonsuit, there was 

Error.  

KESSETH GILLASD, BY HIS SEST FRIESD, L. R. GILLASD v. CAROLINA 
CRUSHED STONE COMPASY. 

(Filed 3 June, 1925.) 

1. Evidence-Hearsax-Segli-nce-Appeal and Error-Objections and 
Exceptions--Harmless Error-JEotions-Lnstructions. 

Where there is pleading and evidence tending to show and pec. contra 
that the plaintiff sustained the injury in suit by the negligence of defend- 
ant's driver in unexpectedly swerving his truck loaded with granite so as 
to catch the plaintiff between the truck and the sidewalk, causing the 
personal injury in suit, upon objection of the defendant to plaintiff's 
eridence that some one "hollered" at  the time that some one "ought to 
shoot that driver," the court said, "Yes, do not tell that": Held, the 
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statement of the court was equivalent to sustaining the defendant's objec- 
tion and, should defendant hare desired, it should have moved to strike 
out the unsolicited evidence with instructions that  the jury must not 
consider it, and otherwise the conduct of the court will not be held for 
error on appeal. 

2. Evidence-Instructions-Appeal a n d  Error---Objections a n d  Exeep- 
tions. 

Where in the cross-examination of defendant's witness in an action to 
recover damages for a personal injury alleged to have been negligently 
inflicted there is reference to the agent of an indemnity c?mpany securing 
the presence of the witness a t  the trial from another State, etc., a motion 
of defendant to withdraw a juror and mistrial ordered is properly denied, 
when on plaintiff's motion all the evidence as  to the indemnity company 
defending the action is withdrawn by the court from the consideration of 
the jury and becomes but a n  immaterial incident of the trial. The 
comments made thereon by plaintiff's counsel in this case is not approved, 
though not held for re~ersible  error upon the record in defendant's appeal. 

3. Evidence-Nonsuit-Appeal a n d  Error. 
Where the defendant introduces evidence after its motion as  of nonsuit 

upon the plaintiff's eridence has been denied, i t  waives its right to a 
nonsuit thereon, and when renewed a t  the close of all the eridence i t  
will be denied if, when vielved in the light most farorablth to the plaintiff, 
i t  is suficient to sustain a judgment in his favor. 

4. Segligence - Ccmtributory Kegligence - Burden of Proof-Instruc- 
t i o n e A p p e a 1  a n d  Error .  

Where there is evidence and pe r  contra that  the defendant's driver 
caused injury to the plaintiff by swerring his truck against him as  he 
was riding his bicycle \Yith his hand on the truck along a city street, 
upon the issue of contributory negligence: Held, an instruction was 
corrrct that  if the defendant had so satisfied the jury by the greater 
weight of the evidence, i t  would be negligence a s  a matter of law, and 
if the proximate cause would bar recorery, and unrelated to the issue 
as  to the defendant's negligence. 

APPEAL by  defendant  f r o m  judgment  of ii'haw, J., a t  October Term,  
1924, of NECKLEKBTRG. 

Civil action t o  recover damages f o r  personal injuries). Plaint i f f ,  on 
5 Sol-ember, 1923, was r iding a bicycle on T r y o n  S t w e t ,  i n  t h e  c i ty  
of Charlotte. A t  t h e  same t i m e  a heavy motor t ruck,  o m e d  and  oper- 
ated by defendant, and  loaded with crushed stone, was ~ e i n g  driven i n  
t h e  same direction a s  t h a t  i n  which t h e  bicycle was go i lg .  T h e  bicycle 
v7as betweon t h e  moving t ruck  a n d  t h e  curb  of t h e  sidewalk. A s  t h e  
result of a collision between t h e  t ruck  a n d  the  bicpclc>, plaintiff was 
thrown f r o m  t h e  bicycle under  t h e  wheels of t h e  truck, thus  sustaining 
illjuries which resulted i n  t h e  amputa t ion  of h i s  a rm.  

Plaintiff alleges t h a t  "the truck, while  being so dr iven along South  
Tryon  Street  i n  said city, was, ~ v i t h o u t  warning,  suddenly, wilfully, 
recklessly, negligently, and  carelessly turned a n d  d r i w n  against a n d  
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over the person and against the bicycle upon which plaintiff mas riding; 
that  a t  the time the said truck was so turned and driren against him 
and o ler  him and against his bicycle, plaintiff was riding his bicycle 
along the street in a careful arid prudent manner;  that  he was keeping 
near the curb at the right-hand side of said street as required by lam 
and by the traffic regulations of the city of Charlotte; that  the driver 
of defendant's truck, well knowing the danger to the plaintiff, his  atten- 
tion har ing  been called to  such danger, or  by the exercise of due dili- 
gence arid by proper attention, should have known the danger to the 
said plaintiff, suddenly and without warning to said plaintiff, and with- 
out keeping any proper lookout, drore defendant's truck in a reckless 
and negligent manner toward the right side of the street and against 
arid over the plaintiff's person and against his bicycle, as  aforesaid, 
striking plaintiff's left leg and striking the front  wheel of plaintiff's 
bicycle, causing plaintiff to fall under defendant's truck and crushing 
his  left a rm under the wheel of said truck, and otherwise bruising, 
lacerating, and permanently injuring his  body in  numerous places." 

Defendant, in its answer, denies that  the cause of plaintiff's in jury  
was as  alleged, and says "that the defendant was operating a motor 
truck loaded with stone, and the said truck mas running north on South 
Tryon Street, on the right-hand side of the street, when, as defendant 
is informed and believes and, therefore, alleges, plaintiff, riding a 
bicycle, rode up alongside of the truck and grasped with one hand the 
side of said truck, operating his bicycle with the other hand;  that  
while so situated his bicycle skidded out from under him and he  was 
thrown to the ground, his  left a rm being run over by the rear wheel of 
the truck, crushing same and necessitating the amputation of said a r m ;  
that  the presence of plaintiff at rear of the truck was unknown to the 
driver of said truck, plaintiff being in such position as to make i t  impos- 
sible for the said driver to see him." Defendaiit expressly denies that  
plaintiff's in jury  was the result of its negligence, and pleads the coil- 
tributary negligence of plaintiff as a defense to his  action against it. 

Upon the verdict of the  jury, judgment was rendered that  plaintiff 
recover of defendant the sum of $15,000 and the costs of the action. 
From this judgment defendant appealed to the Supreme Court. 

Wade H .  Tt'illiams and Preston d Ross for plaintiff. 
.I. Laxreme Joncs and James A. Lockhart for defendant. 

C o s s o ~ ,  J. Plaintiff, while testifying as a witness in  his own behalf, 
in response to the direction of his  counsel to tell the court and jury how 
he n-as injured, said, in pa r t :  "Well, ~vhen  the truck swerved in  on me 
quickly, I slowed up, and v h e n  he  did that  he hit my  front  nhre l  and 
threw i t  out from under me; this threw me back under the truck and 



786 I N  T H E  S U P R E M E  COURT. [I89 

mashed my left arm. My head was lying toward Williams-Shelton and 
my feet tbward the curbing. Just as I got run over somebody hollered, 
(They ought to shoot that driver!' " Defendant objected to the state- 
ment contained in the last sentence of the foregoing quotation and noted 
an exception. The court said, "Yes, don't tell that." This is made the 
basis of defendant's first assignment of error. - 

Defendant did not more to strike from the record the statement 
objected to nor request the court to instruct the jury that this statement 
should not be considered by them as evidence. Conceding that the 
objection to the statement Fas  well taken, the assignment of error cannot 
be sustained. The court, in effect, sustained defendant's objection and 
the jury must have so understood. I f  defendant desired I L  more explicit 
ruling upon its objection or a more explicit instruction to the jury, it 
should have moved the court to strike the objectionable statement from 
the record and requested an instruction to the jury that the statement 
of the witness as t o  what somebody said at the time he was thrown 
under the wheels of the truck should not be considered as evidence. 
Defendant did neither. The exception is not directed to any action of 
the court, and is not sufficient to support an assignment of error to be 
considered in this Court upon appeal. 

I f  defendant deemed the statement of the witness. which was not in 
response to the question directed to him by his counsel, but voluntarily 
made, incompetent and prejudicial, it should have directcmd its objection 
to the court, accompanied by a motion to strike the objectionable state- 
ment from the record, and by a request for an instruction, if desired, 
to the jury that the statement had been stricken from the record and 
should not be considered as eridence. To  a ruling upon this motion 
an exception would lie as basis for an assignment of error upon appeal 
to this Court; Huffman v. L u m b e r  Co., 169 K. C., 259; W o o t e n  c.  
O r d e ~  of Odd F e l l o u , ~ ,  176 K. C., 5 2 ;  S. v. Green, 187 1;. C., 466. 

I. 0. Eason, witness for defendant, testified that he was the driver of 
defendant's truck on the occasion of the collision wher plaintiff was 
injured. His  testimony on his direct examination tended to contradict 
thk testimony of witnesses for plaintiff and to show the facts to be as 
contended by defendant. On cross-examination he testified that he lived 
in Charlotte at time plaintiff was injured, but at Nicholsville, Ken- 
tuckv. at  time of trial. H e  further testified that he owed some bills in 
~ha i - lo t t e  which he had not paid, because he had not had the money 
with which to pay them. Thereupon the cross-examination proceeded 
as follows : 

Q. Well, who furnished you the money to come all that long distance, 
from Nicholsville, Kentucky, back here, if you did nct have money 
ellough to pay any of your grocery bills? A. The company. 
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Q. Which company? A. The insurance company, I suppose. 
Q. How much did they give you to come back and testify? A. They 

were just going to pay my railroad fare back. 
Q. And how much per day were they going to pay you? A. I don't 

know; necessary expenses, I suppose. 
Q. I will ask you if at one or two other terms of court here if you 

did not refuse to come back because they had not made arrangements 
satisfactory to you? A. No, sir. 

Q. Well, you did not come? A. No, sir. 
Q. I will ask you if the insurance company had not notified you that 

the case was on for trial? A. Yes, sir. 
Q. And I will ask you if you did not refuse to come back? A. No, sir;  

I have not. 
Q. Why did you not come back? A. I had no way to come. 
Q. I n  other words, you and they had not agreed on the money? A. 

NO, sir. 
Q. And as soon as you did agree on the money, then you came back? 

A. No; there has been no agreement on the money. 
Q. You got the money, did you? A. They just paid my way from 

there here. 
Q. And you haven't got anything else? A. No, sir. 
Q. Did they send you a railroad ticket or send you cash? 8. The 

fellow come from Cincinnati down there, an insurance man, ahd got me 
a ticket. 

Q. I will put you on your guard and ask you if you did not tell 
Colonel Lockhart this morning, one of the insurance company's 
lawyers- 

By Mr. Jones: I f  your Honor please, I make a motion that a juror 
be withdrawn and a mistrial ordered in this case. 

Motion denied; defendant excepts. 
Mr. Preston: I ask permission of the eourt to withdraw the word 

"insurance." Permission granted. 
No objection was made by defendant to questions or answers in this 

cross-examination until the question was asked involving an implica- 
tion that Colonel Lockhart, one of defendant's attorneys appearing at  
the trial was "one of the insurance company's lawyers." Upon objec- 
tion made to this question, because of the implication, counsel for plain- 
tiff immediately disclaimed the implication and proceeded with the 
cross-examination without further objection. 

The learned and conscientious judge presiding at  this trial declined 
to order a mistrial upon defendant's motion. The motion was addressed 
to his legal discretion; no facts appear upon which we are called upon 
to r e ~ i e w  his denial of the motion. We do not, however, approve the 
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reference by counsel for plaintiff conducting the cross-examination to 
one of the attorneys of record for defendant as "an attorney for the 
insurance company." Counsel himse,lf at  once recognized his error and, 
with the permission of the court, withdrew the question. The effect of 
the cross-examination was not to show that defendant had liability 
insurance. The purpose was to show that the attendance of this witness 
at  the trial was procured by a promise oreagreement to pay him money 
other than the amount allowed by law to witnesses. 

I n  Allen v. Garibaldi, 187 N.  C.. 798, it was held that a motion for 
a new trial, after verdict, upon the ground that questions asked defend- 
ant and his son on cross-examination by plaintiff assumed that defendant 
had a contract with an indemnity company relative to plaintiff's claim 
for damages was properly overruled. &t&e Stacy,  writing the opinion 
for the Court, says: '(The court sustained the defendant's objection to 
the questions, and this was all he was asked to do at  the time. There 
was no motion for a mistrial or venire de noco because of these alleged 
improper questions. Defendant elected to proceed with t'le trial and to 
take his chances with the jury as then impaneled." Objections to the 
questions were sustained upon the authority of Starr v. Oil  Co., 165 
N. C., 587; Lyt ton  v .  Mfg.  Co., 157 N. C., 333. I n  the instant case the 
question containing the objectionable implication followed a series of 
questions, unobjected to, all of which were for the purpose of impeach- 
inn the witness. The motion for mistrial in this case was made in awt 
u 

time, but these questions are easily distinguishable from those in Allen 
v. Garibaldi, supra. 

I n  Bryant v. Furniture Co., 186 K. C., 441, Chief Justzce Hoke states 
the rule applicable to this exception and says that where the fact that 
defendant-charged with negligent injury held a policy of indemnity 
insurance against liability for such injury is brought oui, merely as an 
incident on cross-examination or otherwise, it will not always or neces- 
sarily constitute reversible error. See Davis v.  Shipbuilding Co., 180 
N. C., 74. dssignment of error based upon defendant's fourth excep- 
tion is not sustained. 

The third and fifth excewtions are to the refusal of the court to sustain 
defendant's motions for judgment of nonsuit, the first made at the close 
of plaintiff's evidence and the second at the close of all the evidence. 
The first exception was waived by the introduction of evidence by 
defendant, C. S., 567. There was evidence tending to support the alle- 
gations of the complaint. This evidence construed in accordance with 
the well-settled rule applicable on consideration of motion for nonsuit 
is sufficient to be submitted to the jury as sustaining the contention of 
plaintiff, and the assignments of error based upon these exceptions are 
not sustained. 
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There was evidence tending to show that plaintiff, at  the time he 
was injured, mas just past 14 years of age. H e  was going to school 
and was in the seventh grade. H e  had been riding a bicycle about a 
year and had owned the bicycle on which he was riding at time he was 
injured about 6 or 8 months. H e  rode the bicycle on the streets of 
Charlotte while at  work, carrying packages for the New Efird Depart- 
ment Store and selling newspapers, and also for pleasure. He  had lived 
in Charlotte 11 years. H e  is the oldest boy in  a family of seven chil- 
dren, was industrious, and earned while at work, during hours when 
not at  school, eight to twclre dollars per week. His mother testified 
that he had never given her a bit of trouble. She said, "He has been 
a good boy, made good marks at  school, attends church regularly, is a 
member of the church, and is what I call a straight-out boy." 

His  Honor charged the jury as follows: "It was the duty of plaintiff 
to use reasonable care for his own safety in driving or riding his bicycle 
along the street; that is, he is required, gentlemen, to use the same care 
that a boy of his age and experience and knowledge would have used 
under the same or similar circumstances." "If you find from the greater 
weight of the evidence, gentlemen of the jury, that the plaintiff n.as 
riding along at the time of the accident by this truck and holding on 
to the truck with only one hand on the handlebars of his bicycle, the court 
instructs you that it would be negligence upon the part of the plaintiff, 
and if you find that he was injured, either as a direct result of the man- 
ner in which he mas riding or if the manner in which he mas riding and 
holding to the rod of the truck with only one hand on his bicycle, pro- 
vided he was doing that way, if that .contributed proximately in pro- 
ducing his injury, then in either erent it would be your duty to answer 
the second issue 'Yes,' prorided defendant has shown this by the greater 
weight of the evidence. Or if he was not in the exercise of care which 
an ordinarily prudent person of his age and experience and observation 
~vould exercise, and in consequence of that he was injured, or such 
failure upon his part contributed proximately in producing his injury, 
in either erent it ~i-ould be pour duty to anslwr the second issue 'Yes,' 
and dcfendant contends that this is what you ought to find." 

We find no error in these instructions. His  Honor did not instruct 
the jurF here or elsewhere in his charge that plaintiff, a boy of 14 
years of age, as a matter of lav,  was not responsible for his conduct 
or that he could not be held, on account of his age, guilty of contribu- 
tory negligence. These instructions are supported by Baker v. R. R., 
150 N. C., 563; Burnett v. ,Wills, 152 N. C., 37; Alexander v. States- 
ville, 165 N .  C., 527; F r y  v. Utilities Co., 183 N.  C., 281, and cases 
cited in the opinions in these cases. 
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T h e  age, experience and  observation of plaintiff were not mate r ia l  
i n  the consideration of t h e  first issue involving negligence of defendant  
a s  t h e  proximate cause of plaintiff's i n j u r y ;  defendant i n  support  of 
i ts  contention t h a t  plaintiff by  h i s  own negligence contributed to h i s  
i n j u r y  alleged t h a t  a t  t h e  t ime  h e  was th rown f r o m  t h e  bicycle h e  was  
r id ing  along beside t h e  t ruck  wi th  one h a n d  on  t h e  trucl.. and  only one 
hand  on t h e  handlebar  of t h e  bicycle. T h i s  was  deniell by  plaintiff, 
a n d  t h e  evidence was conflicting a n d  was properly submit ted t o  t h e  ju ry  
under  instructions f r o m  t h e  court  u p o n  t h e  issue a s  t o  contr ibutory 
negligence. 

We have  considered t h e  other  assignments of e r ror  a n d  do not find 
t h a t  they a r e  sustained. T h e r e  was  evidence t o  sustain t h e  verdict of 
t h e  jury. We find n o  error .  T h e  amount  assessed a s  damages is  large. 
H i s  H o n o r  did not th ink  i t  excessive, and  t h e  judgment  upon  the  verdict 
mus t  be affirmed. 

S o  error. 

HEIRS AT LAW O F  D. E. FREEMAN, DECEASED, CONSISTING OF VIRA PRICE 
ET AL., V. C .  H. RAMSET ET AL. 

(Filed 3 June, 1925.) 

1. Wills-Dower-Statutes. 
Where the widow takes certain of her husband's lands under his will 

in lieu of dower, i t  is  unnecessary a s  against the interests of the heirs 
a t  law that the statutory proceedings should have been fol owed to lay off 
her dower interest, C. S., 4099, '4100, 4104, 4108, and a s  against creditors 
it  hag the same effect. C. S., 4108. 

2. Wills-4ufflciency of Designation-Par01 Evidence. 
A devise to the wife of a certain number of acres of land surrounding 

the testator's dwelling and located according to her desirth, and "as near 
four-square a s  consistent, to be taken by her in lieu of dower," is a suffi- 
cient description of the lands, and will admit of par01 evidence of identi- 
fication. 

3. Same-Deeds and Conveyances. 
Where the grantees under the widow's deed to her dower interest in 

lands agree as  to its location before or after the time of the transaction, 
the recitation in the deed that  it  was the dower interest of the wife in 
the lands of her deceased husband is evidence against the grantees and 
those claiming under them that  the dower interest was pi'operly allotted 
within the boundaries set out in the deed. 

4. SameRec i ta l s  in Deeds-Estoppel. 
The recitals in a deed to lands that  the locus in quo  is the wife's dower 

interest in the lands of her deceased husband estops the grantees in the 
deed and those claiming under them from denying the truth thereof. 
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5. Deeds and Conveyances-Evident-Possession-Presumption. 
Where the grantee of a deed is in possession of the lands in dispute, 

according to the description therein, it is prlma facie evidence that such 
l~oswhiion \\-as under the deed to the lands, nothing else appearing, and 
tllr deed itscllf may properly be introduced a t  the trial as evidence. 

6. Evidenoe-Nonsui tEs ta tes  - Homestead-Actions-Heirs at Law- 
Title-Appeal and Error-Sew Trials. 

Upon a motion of nonsuit, the ericlence tending to establish the defend- 
ant's rights are not considered; and. Held, on the record of this appeal, 
~t al~pearing that the heirs at law of the deceased husband were parties 
l~luint~ff claiming title to the lands i n  coiltroversy, being the life estate or 
tloncr mtclest of the \\idon, no\\- living, there is no estoppel on them 
escellt as to the life estate ar to \\llich only an estoppel could be suc- 
cewfully set up and a judgment of nonsuit entered, and a new trial is 
ortlerrd for the determination of this further question presented by the 
record 

7. Es ta t e -Dowe~h i fe  Estate--Chvnaship-Fee! Simple. 
While a t r ~ ~ a n t  for life or one haring acquired a don-er interest in 

lands may be entitled to the possession as owner, this ownership. is lim- 
ited to the purposes of the life eqtate and not to a complete ownership of 
the frr-simple title. 

APPEAL by plaintiffs from Ray,  J., at  May Term, 1924, of MADI~OX.  
Action by plaintiffs, heirs a t  law of Daniel E. Freeman, dereased, 

designated as  against the defendants, who claim under Garrett Ramsey, 
deceased, to recover lands desiguated as the dower of the widow of 
Daniel E. Freeman. Judgment for defendants on motion to  nonsuit, 
and plaintiffs appealed. New trial. 

This  i s  an action in cjectmeut and for iuesne profits i n  vhich  the  title 
to the lands in controrersp is the chief question a t  issue. The  evidence 
for plaintiffs shons that  Daniel E. Freeman died 5 June,  1873, leaving 
h im surl-iving his wido~i*, S a n c y  Freeman. S a n c y  Freeman, before 
her marriage to Daniel E. Freeman, was the widow of one Patton, and 
after Freeman's death she married J. M. Reris, and after the death 
of Reris  she married J i m  T a r r e n ,  and she died 26 September, 1923. 

The provision for what is called dower for Nancy Freeman in the 
will of Daniel E. Freeman, deceased, is  as follows: 

"And to Kancy Freeman, let her have a t  least 7 5  acres of land to 
he left licr in during her lifetime, and household and kitchen furniture 
as  is common to be allotted by law in such cases, and other out prop- 
erty and such provisions as  will last her a t  least one year from the time 
this will take effect, her land to include the dwelling-house and to be 
located as  she may want i t  to be, and as near four-square as is  con- 
sistent." 
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Plaintiffs introduced deeds to Daniel E. Freeman and evidence as to 
location tending to show that Daniel E. Frecman claimed, and was in 
possession of, 600 acres of land, used by him as one tract, prior to the 
date of the deed of trust from Daniel E. Freeman to Farnsworth, 
trustee, under which the defendants claim. This evidence further tends 
to show the location of the dower lands within this 600-acre tract at the 
place where Daniel E. Freeman lived and died. 

Plaintiffs introduced in evidence a deed from the widow of Daniel E. 
Freeman (then Revis) and husband, Marion Revis, to D. D. Lunsford, 
dated 3 February, 1876, registered 9 March, 1893. This deed recites 
that it conveys "all their interest, right and title to a certain piece or 
parcel of land on which the parties of the first part now reside, and 
upon which the said Nancy C. Revis was assigned dower as the widow 
of Daniel E. Freeman, deceased. The said interest hereby conveyed 
being the life estate of said Nancy C. Revis as the widow aforesaid; 
the said tract of land is known as the Freeman land and adjoins the 
lands of Garrett Ramsey, George Ramsey, Daniel Payne and others. 
. . . Supposed to contain 62 acres, more or less." The habendum 
clause in this deed is "for the natural life of the said n'ar~cy C. Revis." 
With a covenant of a "right to convey the same for the time specified." 

The evidence further tends to show that Lunsford, grantee in the 
Revis deed, was the son in law of Garret Ramsey; that 1,he agreement 
between Lunsford and Garrett Ramsey was that Garrett Ramsey, soon 
after the execution of the Revis-Lunsford deed, took pos3ession of the 
lands described therein under Lunsford, and that the Revis-Lunsford 
deed mas delivered by Lunsford to Garrett Ramsey, and that on 1 
March, 1893, D. D. Lunsford executed t6  Garrett Rainsey a deed, 
drafted either at  the instance of or by Garrett Ramsey, and its descrip- 
tion is as follows: 

"Beginning on Frank Davis division corner and runs u i th  said divi- 
sion line north 25 west 240 poles more or less; thence west wfth the 
Kilgore tract line 30 poles more or less to said Kilgore corner; thence 
south with Kilgore line 240 poles more or Itas to a stake; then with 
Kilgore line to the beginning, containing 70 acres, more or less. The 
same being the lifetime dower bought from Nancy Freeman by said 
David Lunsford." 

The habendum in this deed is "during the life of Nancy Freeman," 
and the warranty is "during the lifetime of Nancy Freeman, and no 
longer"; and that this deed was duly registered at  the instance of 
Garrett Ramsey. 

The evidence further tends to show that Garrett Ramsey and those 
claiming under him, including the defendants, have been in the pos- 
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session of the lands in controversy since about two years after Lunsford 
purchased from Xancy Freeman Revis. 

The witness D. D. Lunsford testified that the lands described in the 
Revis-Lunsford deed is the land that he purchased from Nancy Revis 
and her husband, and that after he purchased it he took possession of 
it and moved right on it and stayed there a while. "I don't think I 
made any crops on it, but I rented it to George Freeman the first year; 
he cultivated it. After I bought the land I had a talk ~v i th  Garrett 
Ramsey, my father in law, about it. After I bought the land from 
Nancy Freeman or Nancy R e ~ i s  and her husband, I kept it something 
like two years. I rented it to George Freeman. I sold it then to 
Garrett Ramsey." 

I t  was admitted by defendants that the land described in the Lunsford 
deed is the same land as described in paragraph one of defendants' 
further answer, which pleads the record in the case of Garrett Ramsey 
against G. W. Freeman and Benjamin Freeman. 

The motion for judgment as upon nonsuit was allowed at the close 
of the evidence. 

There was much evidence tending to locate the Freeman dower land 
as contended for by plaintiffs, and there was much evidence tending to 
show that i t  could not be so located, and that the lands claimed by plain- 
tiffs as the dower lands, if located by them as contended, was included 
within defendants' chain of title from Daniel E. Freeman through a 
deed and bond for title from A. E. Baird to Garrett Ramsey under the 
Farnsworth deed of trust. There was eridence tending to show that 

'1 ence the Baird deed did not cover the land in controversy and el 'd 
tending to the contrary. 

The defendants introduced, over exception, the record in a suit insti- 
tuted by Garrett Ramsey against G. W. Freeman and Benjamin Free- 
man in Madison Superior Court. I n  this complaint Garrett Ramsey 
alleged "that he is the owiier and entitled to the possession of two tracts 
of land, the first described as follows: "Beginning on Frank Davis 
division corner and runs with said division line 25 deg. west 240 poles 
more or less; then mest with the Kilgore tract line 30 poles more or 
less to said Kilgore corner; thence south with Kilgore's line 240 poles 
more or less to a stake; then with Kilgore's line to the beginning, con- 
taining 70 acres, more or less"; and that the defendants were in the 
wrongful and unlawful possession thereof, to his damage, in the sum 
of $200. The answer denied each allegation of the complaint. 

The verdict was as follows : 
"1, I s  the plaintiff the owner and entitled to possession of the lands 

in dispute? Answer : Yes. 
"2. What damage is the plaintiff entitled to?  Answer: $70." 
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The judgment rendered at July  Term, 1895, after reciting the issues, 
omitting the formal parts, adjudged that plaintiffs recover of the 
defendants, Benjamin Freeman and George W. Freeman, "the posses- 
sion of the land described in the complaint," excepting therefrom the 
conveyance to George W. Freeman by Daniel E .  Freeman and provided 
that the defendants be ejected and the plaintiffs put in possession of 
this land and for recovery of the damages assessed by the jury. 

The court below, closing the evidence, held, and so decreed, that this 
record estopped the heirs at  law of Benjamin Freeman and George W. 
Freeman to question the ownership of the lands in controversy. George 
W. Freeman and Benjamin Freeman were sons of Daniel E. Freeman, 
deceased, and their heirs at law included among the plaintiffs as heirs 
at law of Daniel E .  Freeman, deceased. The trial court further held, 
upon defendants' motion for judgment of nonsuit, that,  "in no view 
of the case were the plaintiffs entitled to recover, as there was no legal 
evidence to be submitted to the jury that any dower had been legally 
assigned or legally allotted to Nancy Freeman." 

The plaintiffs assigned errors as follows: 
1. To  the exclusion of the evidence offered by the witness, Frank 

Patton, that he was present when his mother's dower w,is allotted, in 
the presence of George Freeman, executor of Daniel E. Freeman, and 
that Xancy Freeman, mother of the witness, lived on the dower until 
she sold it to David Lunsford. 

2. The trial court sustained the defendants' objection to the question 
put to the witness, Goforth, asking whether the witness had examined 
the record of deeds to ascertain trarts that Garrett Rams13y held in the 
source of his title. 

3. That the trial court admitted in evidence the record in the case of 
Garrett Ramsey v. Benjamin Freeman and George TV. Freeman. 

4. I n  rendering the judgment dismissing the action. 

John. A. Hendricks and G. 111. Pritchard for plaintiffs. 
Guy 'C7. Roberts and illartin, Rollins & Wm'ght for defendants. 

VARSER, J. Plaintiffs' first exception is to the exclusion of the evi- 
dence of Patton, son of Xancy Freeman by her first m,uriage, as to 
the laying off by three men of what the witness calls his mother's dower; 
that George Freeman, an heir of Daniel E. Freeman, was there; that 
it mas in 1873 and that the land x-as allotted to her "al3 her dower," 
and witness gave one of the lines of the dower as "the conditional line 
between Daniel E. Freeman and Garrett Ramsey," a r d  said, "My 
mother lived on the dower until she sold i t  to David Lunsford." 
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We think this evidence is competent. I t  was not, strictly speaking, 
the laying off or admeasurements of dower, as in cases or when the 
widow dissents from her husband's will of intestacy. C. S., 4099, 4100, 
4104, 4105. 

The statutory method of allotnlent is exclusire. However, in the 
instant case, Nancy Freeman took under the will. The allotment need 
not have been made upon petition filed in Superior Court (C. S., 4103) 
in  analogy to qwzsi dower under a mill, but yet statutory as against 
creditors. C. S., 4108; Trust C'o. 2.. Stone, 176 S. C., 270; Blmonton 
v. Houston, 7 8  X. C., 408. 

Dower has always been a favorite of the law. S o  mode of ascer- 
taining and setting apart the substitute for dower as contemplated by 
C. S., 4098, is provided by statute, and none is expressly provided in the 
instant will, but such a beneficent prorision for his widow cannot fail 
for want of a remedy. Hence, either the statutory method for allotting 
dower or an allotment or location of the same by the parties, as shown 
by the proffered evidence, is sufficient. Eridently the executor, George 
Freeman, treated this provision as mandatory, and the evidence shows 
that the widow accepted the allotment and continued in possession of 
the lands. Ez  parte Arery, 64 S. C., 113; Simoqlfon I > .  Houston, supra. 

This evidence was also competent as tending to show and to locate 
the possession of Kancy Freeman, as widow, and to fix the limits of her 
possession, and to locate the land in the Revis-Lunsford deed, under 
which the defendants' predecessor in title, Garrett Ramsey, purchased 
and went into possession. A location by the parties at or before the 
time of the transaction is competent. Allison v. R ~ n i o n ,  163 N .  C., 
582. Recitals in  the deeds under which the defendants held or now 
claim, or in the deeds under which Garrett Ramsey held, are evidence 
against the defendants that the dower or life estate of Nancy Freeman 
was properly allotted and located as therein stated. Xc,llahon v. Strat- 
ford, 83 Comi., 356; Chandler 2.. Il'ilson, 77 Maine, 7 6 ;  Sorris 21. T l n l l ,  
124 Mich., 170; Havens v. Sea Shore Land Co., 47 N .  J .  Eq., 363; 
Garwood v. Dennis, 4 Binn. (Pa.) ,  314. This rule also applies to 
recited sources of title. Garbariiio 1 ) .  S o r e ,  6 A. L. R., 1433, and caw? 
cited in an elaborate note thereto; 18 C. J., 264. 

I t  is the same in effect as conveying land by a name which has 
become attached to a certain piece of land. S R. C. L., 1081; Smilh c. 
Proctor, 139 N. C., 314. 

The intention of the parties to the deed, as expressed therein, is evi- 
denced by the clear statement that it was the lifetime interest or dower 
of Nancy Freeman, widow, that was conreyed. The deed is the only 
written evidence thereof and is competent. Dill v. Lumber Co., 183 
N. C., 660. 
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Recitals in deeds are, as a rule, received in evidence ~igainst parties 
and privies. Baggett v. Lanier, 178 N. C., 129; Jenkins v. Grif in,  
175 K. C., 184; Hattan v. Dew, 7 N. C., 360; Mordecmai's Law Lec- 
tures, 808. 

The defendants are not permitted to claim the lands covered by the 
widow's life estate adversely to the heirs of DanieJ E .  F-eeman during 
the lifetime of Nancy Freeman Revis. The recital quoad the dower or 
life interest is an estoppel. Green v. Bennett, 120 N. C., 394. 

We are further of the opinion that the defendants, a h o  admittedly 
claim under Garrett Ramsey, cannot dispute the laying off or location 
of the boundaries of the life estate of Nancy Freeman under the will 
of Daniel E. Freeman. The Revis-Lunsford deed ~ n d  Lunsford- 
Ramsey deed both refer to and convey the widow's intei-est which $he 
took under the Daniel E .  Freeman will; and having obtained and 
enjoyed the use thereof from 1878 until the death of Nrtncy Freeman, 
in 1923, a period of 45 years, the defendants are nov estopped to 
dispute the allotment and location thereof. 

When the facts recited in  deeds are of the essence of' the contract, 
and where the intent of the parties to place a fact beyond question or 
to make it the basis of the contract is clear, the recital ic~ effectual and 
operates as an estoppel against parties and privies. i3 Herman on 
Estoppel, 636; Bigelow on Estoppel (5  ed.), 366; Burns v. N c G r q o r ,  
90 N. C., 222; Fort v. Allen, 110 N.  C., 183; Walker v. Brooks, 99 
N.  C., 207; Brinegar v. Chafin, 1 4  N .  C., 108; Hill v. Hill, 176 N .  C., 
197; Drake v. Howell, 133 N.  C., 166. Having entered into the posses- 
sion of the lands in controversy under the Revis-Lunsforc deed and the 
par01 agreement with Lunsford, which was later consunlmated in the 
Lunsford-Ramsey deed, the defendants are estopped to quc>stion the title 
of Nancy Freeman during her lifetime or now to assert their possession 
during her lifetime thereunder adversely to the plaintiffs, heirs at law 
of the deceased husband, under whom the widow claimed. Farmer v. 
Pickens, 83 N. C., 553; Love v. Edmonston, 23 N. C., 152; Dozrd c. 
Gilchrist, 46 N. C., 353; Springs v. Schenck, 99 N.  C., 551, 558. 

Nancy Freeman was estopped to assert her possession as widow or 
tenant under the will against the heirs of her husband and, therefore, 
the defendants are likewise estopped. Callendar v. Sherw an, 27 h'. C., 
711; Melvin v. Waddell, 75 N.  C., 361; Malloy v. Brua'en, 86 N. C., 
251; Love v. McCilure, 99 N.  C., 295; Springs v. Soienck, supra; 
Hobley v. Grifin,  104 K. C., 112; Ladd v. Byrd, 113 N.  C., 466; 
Everett v.  Xewton, 118 N. C., 919; I n  re Crorham, 177 X. C., 272; 
Timber Co. v. I'arbrough, 179 N. C., 335; Forbes v. Lor,g, 184 N.  C., 
40; Malone on Real Property Trials, 205, 206; Gintrd v. Western 
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Railway of Alabama, 19 L. R. A., 839, with an elaborate note review- 
ing the authorities on the many phases of this question. 

The defendants contend, and the court below so held, that the dower 
not having been allotted, as provided by statute in cases of intestacy 
or upon a dissent, that the will of Daniel E. Freeman was insufficient 
to give the widow any title to any part of the Freeman land for life. 
This view cannot be sustained. We hold that the will of Daniel E. 
Freeman vested in Nancy Freeman a life estate in so much of his land 
as included within the boundaries set out in his will, when properly 
located. Broadhurst v. Newborn,  171 N. C., 400; Boddie v. Bond,  
1.58 S. C., 204; Sigmon v .  Hawm, 86 N .  C., 310; Boyd 21. Redd,  118 
S. C., 680; Blanton v. Boney,  175 K. C., 211; Warehouse Co. v. 
Warehouse Corp., 185 N .  C., 518. 

The description in the Freenlan will is sufficient to be located by 
par01 evidence. C. S., 992; Farmer v. Butts ,  83 N .  C., 387; J o h m o n  v. 
X f g .  Co., 165 N. C., 105 ; Pat ton  v. Sluder, 167 N. C., 500; Perry v. 
Scott ,  109 N. C., 374; Bachelor v. Norris ,  166 N.  C., 506; Stockard v. 
Warren ,  175 K. C., p. 286; Allen v. Sablinger, 108 IT. C., 161. 

The defendants conteiid that there is no proof that Garrett Ramsey 
held under the widow of Daniel E. Freeman. We are of the opinion 
that the testimony of the witness Lunsford, if found to be true, shows 
that he did. 

However, aside from this testimony, \\e hold that when a party is in 
the possession of land and a registered deed or deeds are produced by the 
opposite party, nothing else appearing, it will be taken, prima facie, 
that he entered or held under such deed or deeds. Register v. Rowell, 
48 N. C., 312; Bryan  v. Sp ivey ,  109 S. C., 71. 

The defendants are in privity v i th  Garrett Ramsey upon the instant 
record. Bryan  v. IIIaZloy, 90 hT. C., 508. 

We do not consider evidence which makes for the defendant upon a 
motion for judgment as upon nonsuit. lTmh v .  Ro?jsfer, ante, 408; 
S icA fee  1,. X f g .  Co., 166 S. C., 455; Caslrzu~ll a. Bof f l i ng  SVorlt-s, 174 
S. C'., 324; Builders 2%. Gadd, 183 K. C., 447; Lamm v. R. R., 183 
S. C., 74;  Brown c. R. R., 172 S. C., 604; 'IVilliams a. X a y ,  173 
N. C., 78. 

Since it is admitted, however, that the description in the complaint 
in the instant case and the description of the first tract in the action 
between Garrett Ramsey and G. W. Freeman and Ben Freeman, pleaded 
by defendants on estoppel against the heirs at lam of G. W. Freeman 
and Ben Freeman, who are also heirs at law of Daniel E. Freeman, 
deceased, is the same, we will now consider its effect. 

The allegation by Garrett Ramsey is that "he is the owner and entitled 
to the possession." This is denied in the answer filed, and the jury 



798 I K  T H E  SUPREME COURT. [l89 

found for Garrett Ramsey and assessed damages for withholding pos- 
session. The judgment gave Garrett Ramsey only "the possession of 
the lands described in  the complaint." The estoppel is onJy asserted 
against the heirs at l a y  of G. W. Freeman and Ben Freeman. We are 
of the opinion that i t  cannot, in the instant action, operate as such 
against any of the plaintiffs. Garrett Ramsey was entitled, upon the 
Lunsford-Ramsey deed, to the possession of all the lands (covered by the 
life estate of Nancy Freeman, who was then living, and was pro tanto 
the owner. 

The heirs of Daniel E. Freeman had no right to the po3session of the 
lands covered by her life estate during her life. The word ('owner" is 
not sufficiently limited in scope to be determinative. Ownership may 
be con~plete or incomplete, special, reputed, legal or equitable. A tenant 
for life is the "owner" for many purposes. 

I t s  use is too varied to constitute an estoppel in the instant case. 
Black's Law Dictionary (2 ed.), 865, 866. 
d raried collection of the many uses of this term appears in 29 Cyc., 

15-19, and notes. See 6 Words and Phrases, 5134 et seq. 
The claim now asserted by plaintiffs is not inconsistent with the 

rights of Garrett Ramsey as adjudged in the pleaded cause. H e  is 
presumed to have held at that time under Nancy Freeman Revis. 
While some of the plaintiffs, in the instant case, are privies to the 
defendant in the pleaded action, and would be estopped if th'at record 
was sufficient to constitute an estoppel (Owen v. Needham, 160 N.  C., 
381), we do not think it was necessary to determine any phase of the 
question now at issue in the trial thereof. Jones v. Beaman, 117 N.  C., 
263; Allred v. Smith ,  135 N .  C., 443. While ejectment vas  primarily 
possessory in character prior to 1868, it may, or may not, be determina- 
tive of the title since 1868; but in the pleaded record it appears only 
to have been possessory, and, therefore, not an estoppel on title. B m t o n  
v. B m t o n ,  95 N.  C., 559; Wicker a. Jones, 159 N.  C., 102; Poston v. 
Jones, 19 N. C., 294; Wagon Co. 21. Byrd ,  119 N .  C., 460; Caudle v. 
Norris, 160 N. C.,  168; Long c. Bnugas, 24 N .  C., 290; Clothing 6'0. 
v. Hay ,  163 N. C., 49.5; WhitaXxer c .  Garren, 167 X. C., 658; Ferebec! 
v. Sawyer, 167 N .  C., 199; ,Tohnson 1 . .  Pate, 90 N .  C . ,  334; Falls 
c. Gamble, 66 N .  C.,  455; IsZer T .  Harrison, 71 N .  C., 64; I.ates v. Yates,  
81 N. C., 396; Turnage v. Joyner, 145 N. C., 81; Bigelow on Estoppel, 
397, 398. 

Upon the instant record, and viewing the case in the light of the 
rule upon motion for judgment as upon nonsuit, now accepted by this 
Court, we are of the opinion that there is sufficient evidence upon which 
to submit this case to the jury, and, therefore, there must be a 

New trial. 
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STATE r .  HEBER HARDY. 

(Filed 3 June, 1925.) 

1. Criminal Law-Constitutional Law-Statutes. 
'l'l~e clefendaut ill a criminal action may not be convicted under the 

l~rovisiom of our Constitution, Art. I, sec. 17, except by the law of the 
land or uuder a unanimous verdict of guilty by the jury, Art. I, sec. 13, 
and U~)OII his denial of guilt lie is presumed to be innocent, with the 
statutory right to request to go on the stand as  a witness in his own 
behalf, in not exercising which no prejudice shall be created against him. 
C. S., 1799; and with further right to have counsel for his defense, C. S., 
4315, who may argue the matters of law a s  well us of fact to the 
jury, C .  S., 203; and the trial judge, in his instructions to the jury, shall 
not give his opinion whether a fact is  fully or sufficiently proven. C. S., 
564 : and these a re  among the fundamental principles to which recur- 
rence is directed by our Constitution, Art. I, sec. 29. 

2. Same--Attorney and Client-Counsel-Ar~entImt~~uctions-Ap- 
peal and Error. 

Upon the trial of a criminal case i t  is the duty of the defendant's 
couusel to argue his case to the jury u m n  the evidence introduced, and 
the remarks of the judge to the jury in effect that  defendant's attorney 
notwithstanding he had informed them of his rulings of the law, had 
argued the law to the jurx, is virtually an instruction that  the jury 
should give no consideration thereto, and is  a prejudicial invasion of the 
defendant's rights, and constitutes reversible error. 

An instruction in a criminal case that  defendant's counsel was under 
obligation to make his side the best side, and i t  was different with the 
court and jury who were to maintain a fair  and impartial trial, is an 
erroneous conception of the law; and, Held erroneous. 

4. Crimina,l Lam-Instructions-Reasonable D o u b t A p p e a l  and Error. 
Where the accused on a criminal trial denies his guilt of the offense 

charged, he is presumed to be innocent, and for conviction the State 
must prove his guilt beyond a reasonable doubt; and an instruction is 
erroneous that  the jury should return a verdict of guilty if they found 
the uncontradicted evidence in the case to be true. 

8. Appeal a n d  Error-Criminal Law-Instructions-Presumption of In- 
n o c e n c e R e q u e s t e d  Instructions. 

Defendant's counsel in a criminal action may presume that the trial 
judge xyill charge the jury upon the presumption of defendant's innocence, 
and a special request, with exception to its refusal, to this effect, is  not 
necessary to present the question on appeal. 

APPEAL by defendant f r o m  Cranmer, J., a t  J a n u a r y  Term,  1925, of 
BEACFOXT. 

Ind ic tment  charging defendant  wi th  violation of s ta tu te  prohibi t ing 
- - 

manufac ture  of intoxicating liquor, etc. Verdict guilty. F r o m  judgment 
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that defendant be confined in the jail of Beaufort County for 18 months, 
assigned to work on the roads of the county, defendant appealed. 

Attorney-General Brumwlift and Assistant Sfforney- General Sash 
for the State. 

11. C. Carter for defendant. 

COKKOR, J. The State offered as evidence the testimony of Allen 
Whitley, who testified that he had been tried and convicted for making 
liquor, and had served a term of six months on the roach. H e  further 
testified as fol lom: "One Sunday in September last, I was on the 
hard-surface road, about four miles from Washington, when a car 
stopped near me. d man got out and approached me. 1: had not seen 
him in six years and hardly knew him. Said he wanted me to make 
some whiskey for him. I told him that I would let him know later. 
The next morning I rode my bicycle to his place, near Grimesland in 
Pi t t  County, and told him that I had decided to do the work for him;  
and that I would come back on the following Friday lo go to work. 
I went back on Friday, and on Saturday morning he took me in his 
buggy to a place in the woods, about six miles from his home and 
showed me a still. H e  told me how to set up the still, and how to 
make the liquor. H e  then left. H e  furnished the still and appliances. 
The mash was already there. I built a fire after he left. This was the 
first time I had ever made liquor. I n  a little while the officers came 
and caught me. I told them that Mr. Hardy owned the still and that 
I was making liquor for him. 

"I had not seen Heber Hardy for six years, and he had not seen 
me. H e  never knew me to be connected with the liquor business. I 
did not know how to make liquor. H e  didn't tell me what he was 
going to give me until I went over there. H e  was to give me two 
gallons. When I got caught, I tried to ruil, but fell down and then 
told the officers that it was Mr. Hardy's still." 

J. J. Hodges testified that he arrested Allen Whitley at the still. H e  
tried to run, but fell down. H e  said, "Don't shoot. I am not making 
whiskey for myself." He  then told me for whom he mas mnking whiskey. 
I saw tracks of a buggy and horse. That day Heber Hardy was in 
town with his brother. H e  lives 6 or 7 miles from the place where the 
still was found. Allen Whitley lives about 15 miles from the place. 
Sllen Whitley's reputation is good. 

This was all the evidence. The charge in full of the c o n t  to the jury 
was as follows: 

"Heber Hardy is charged with the violation of the p1,ohibition law. 
The State charges him in the bill of indictment on two counts: the 
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manufacture of intoxicating liquor; and haring property designated for 
use in the nianufacture of liquor or intended to be used ill violation 
of law. 

"(I sent you out of the roam in  order to intimate to counsel what I 
was going to charge you. Notwithstanding that  intimation, counsd 
has seen fit to argue the case to the jury.)" T o  foregoing portion of 
charge in parentheses defendant excepts. This  was defendant's first 
exception. 

(((I instruct you, gentlemen of the jury, that  these gentlemen are 
designated by the State and by the defendant to t ry  this case; i t  is 
their busiiiess to make their side appear the best side; tfleir reasons 
tlie best of reasons; but you and I are under different obligations. Yours 
is the obligation IT-11ich the Sta te  has required you to take, to well 
and truly t ry  this case and a true ~ e r d i c t  render therein, according 
to tlie eridellce; you ha re  been admonished to sit together, hear the 
eridei~ce and render your wrdic t  accordingly. The  eridence in  this 
case is uncontradicted. I instruct you if you beliere the facts to be as 
testified to, you nil1 return your ~ e r d i c t  of guilt?. Take the case and 
see how you find it.)" T o  foregoing portion of charge in parentheses 
defendant excepts. This was defendant's second exception. 

I~efeiidant's assignmer~ts of error, on his appeal to this Court, a re  
based upon these two exceptioiis. H e  complains that  by these iiistruc- 
tinus lie was prejudiced in his right to ha re  the argunmit  of liis counsel 
considered by the jury, a11d that  the judge gave an  opinion as to 
~ v h e t l i t ~  the facts i n ro l~e i l  i n  the issue between him a i d  the Sta te  had 
been fully or sufficiently proren, thus inrading the true office and 
function of the jury. 

D e f e d a n t ,  called to allswcr a criminal charge, ought not to be de- 
prived of his liberty, as a pui~isliment therefor, but by the law of the 
land. C'onst. of N. C., I, sec. 17. H e  ought not to be coriricted 
but by the u n a i ~ i n ~ o u s  rerdict of a jury of good and lawful men in 
open court, see. 13. Upon his tria) he, as every man who is a defendant 
in a cruminal prosecution, has the right to be inforn~ed of the accusation 
against him, and to confront the accusers and witnesses with other 
testimoi~y and to hare  counsel for his defense, and not be conipelled to 
give evidence against himself. Sec. 11. I n  his trial upon the indictment 
lie is, at liis own request, but not otherwise, a competent witness, and 
his  failure to make such request shall not create any presumption 
against hiin. C. S., 1799. E r e r y  person, accused of any crime what- 
soerer, shall be entitled to counsel in all matters which may be necessary 
for his defense. C. S., 4515. I n  jury trials the whole case, as well .of 
law as  of fact, may be argued to  the jury, C. S., 203. No judge, 
in giving a cliarge to a petit jury, eithcr in a cir i l  or a criminal action, 
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shall give an opinion whether a fact is fully or sufficiently proven, that 
being the true office and province of a jury, but he shall state in  a 
plain and correct manner the evidence given in a case and declare 
and explain the law arising therein. C. S., 564. 

These are some of the fundamental principles, clearly asserted and 
firmly established in the organic law of North Carolina, to which we 
are admonished there should be a frequent recurrencth, if we would 
preserve our liberties. Const. of K. C., Art. I, sec. 29. These principles 
are essential for the preservation of the blessings of liberty for the 
individual; a government of law and not of men can be maintained 
only by a constant recognition of and jealous adherence to these 
principles. They are embedded not only in our Constitution and stat- 
utes, but in  the very life of our people. Criminal statutes enacted from 
time to time to meet new and changing conditions, however sound may 
be the policy which underlies them, or however necessary their enforce- 
ment may be to the good order of society and the happiness of in- 
dividuals, will be weaved into the life of the people, bwoming a part 
of the warp and woof thereof, only when enforced as to individuals 
charged with their violation, in strict obedience to t h e ~ e  great funda- 
mental principles. 

(1) The right of every man, accused, prosecuted, or put on trial upon 
a criminal charge, to 'be heard, and to have counsel in all matters 
necessary for his defense, and the right of counsel to argue to the jury 
the whole case, as well of law as of fact, is too fundamental for 
discussion. I t  is not only the right, it is also the duty of counsel to 
argue to the jury the case for the defendant, when in iheir judgment 
there is evidence or law, applicable to the case, sustaining the conten- 
tions of defendant upon the issue to be determined by the jury, and 
when in their opinion such argument will aid the jury in determining 
the issue in accordance with these contentions. Neither the contrary 
opinion of a judge, nor the temporary criticisms of those who have no 
share in the responsibility of counsel, ought to deter them from exercis- 
ing their rights or performing their duties. The primar,y purpose of a 
trial, in a court, is not to convict and punish the accused, but to 
guarantee him that he shall not be deprived of his right to life, liberty 
and the pursuit of happiness-inalienable rights with which he  is 
endowed by his Creator-but by the law of the lapd. Governments are 
instituted among men to secure these rights, and it is peculiarly the 
function of a court to assure every man whose right to life, liberty or 
the pursuit of happiness is put in jeopardy, by an accus~ition of crime, 
the punishment for which is a deprivation of one of these rights, that he 
shall be heard, and shall not suffer, until his guilt has b2en established 
by the verdict of a jury in accordance with law. Respel:tful, but firm 
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insistence upon one's own rights, especially when enjoyment of those 
rights is essential to the performance of one's duty, precedes and is 
always a prerequisite to the recognition of and respect for the rights 
of others. 

I n  S. v. Collins, 70 N. C., 242, Justice Settle, writing for the Court, 
said: "In this country every one has a constitutional right to have 
counsel for his defense, and if he is too poor to employ counsel it is the 
duty of the court to assign some one to defend him and it is the duty of 
counsel thus assigned to give to the accused the benefit of his best exer- 
tions." I n  that case, defendant, who was on trial upon indictment for 
murder, assigned as error a ruling of the judge, allowing his counsel 
only one hour and a half for the argument of the case to the jury. 
While the Court held that under the statute then in  force, the ruling 
was within the discretion of the judge, it said, "We do not recommend 
the ruling of his Honor in the case before us as a precedent worthy of 
imitation." The vigorous dissenting opinion of Bynum, J., concurred 
in by R o d m n ,  J., resulted in the enactment by the General Assembly of 
chapter 114, Laws 1874-5, which provided that an attorney appearing in 
any civil or criminal action shall be entitled to address the court or 
jury "for such space of time as in  his opinion may be necessary for 
the proper development and presentation of his case." This is the law 
now, except as amended by chapter 433, Laws 1903, fixing the minimum 
number of counsel who may address the jury as matter of right, and 
the minimum time for limitation of arguments in all cases other than 
capital cases, by the judge. C. S., 203. The people of North Carolina 
have ever been jealous of their rights, under the law. The right of 
counsel to address the jury is not a privilege conferred upon lawyers; 
it is the right of every man, who seeks redress for his wrongs, or 
protection of his rights in the courts, to speak through his counsel 
to both judge and jury and to be heard. 

I t  cannot be said that the constitutional right of defendant in this 
case to have counsel for his defense and the right of counsel to argue 
the case for the defendant to the jury was not impaired by the ex- 
pression of the judge assigned as error. I t  is true that counsel argued 
the case to the jury. The remark, however, to which the first exception 
is addressed, was and must have been understood by the jury as a criti- 
cism by the judge of counsel for exercising his right, and performing 
his duty, as he saw it, and was virtually an instruction that the jury 
should give no consideration to the argument of counsel, upon the law 
or the evidence. We cannot, upon principle or under the authorities, 
approve this instruction, and must hold that it was prejudicial to the 
right of defendant to have counsel in all matters necessary for his 
defense. S. v. Lee, 166 N .  C., 250. 
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(2) Nor can we approve the instruction that it is ihe "business of 
counsel to make their side appear the best side; their reasons the best 
reasons; but you and I are under different obligations " Judge, juror 
and counsel are all under the same obligation. Each In his sphere is 
independent, but it is the duty of all to aid in the amertainment, in 
accordance with established principles of law and legal ~rocedure,  of the 
truth of the issue involved in the trial. They differ o d y  in function. 
A trial by a jury of good and lawful men, under the rwpervision of a 
just and impartial judge, both aided by learned and zealous counsel 
for those whose rights are involved in the issue, has been found by 
experience the surest guarantee of the rights of indil-iduals and the 
protection of society. I t  has been approved, not only by men learned in 
the law, but also by all men who seek truth and love justice. 

(3)  The court, having instructed the jury that the r duty differed 
from that of counsel, who, heedless of the court's intimation, had seen 
fit to argue the case to them, and had urged them, upon the evidence 
and the law to return a verdict of "not guilty," further instructed the 
jury as follows: "The evidence in this case is uncontradicted. I in- 
struct you if you believe the facts to be as testified, you .xi11 return your 
verdict of guilty. Take the case, and see how you find it." The assign- 
ment of error, based upon exception to this iristruction m 1st be sustained. 

I n  S.  c. Murphrey, 186 N. C., 113, although upon the record in that 
case, an instruction similar to that here assigned as error, was held not 
reversible error, this Court said: "Eren in instances of this character 
it would be more satisfactory if the court's instruction to the jury had 
followed the usual formula on the question of 'reasonakle doubt.' " I n  
S.  v. Singleton, 183 N. C., 738, an instruction that if the jury believed 
the evidence, they would find defendant guilty, was held error. While 
the instruction in the instant case, taken alone, may he distinguished 
from that in the Singleton case, and might be sustained by S.  v. 
Xurphrey, when considered as a part of the entire charge, it was in effect 
a directed verdict. I n  S.  v. Estes, 185 N. C., 752, i t  is held that it is 
a recognized principle that a trial judge is not justified in directing 
a verdict of guilty in  a criminal action, but where as an nference of law 
the uncontradicted evidence if accepted as true, establishes the defend- 
ant's guilt, i t  is permissible for the court to instruct the. jury to return 
a verdict of guilty if they find the evidence to be true beyond a reason- 
able doubt. The law in this State, as repeatedly declared by this Court, 
is that a plea of not guilty, to a criminal charge, at once calls to the 
defense of defendant the presumption of innocence, dmies the credi- 
bility of evidence for the State; and casts upon the State the burden of 
establishing guilt bayond a reasonable doubt. S.  21. S'ngleton, supra. 
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These words are  not rilere formalities, but express r i t a l  principles of our 
criminal jurisprudence arid criminal procedure. These principles ought 
not to be readily abandoned, or worn away by inrasion. As said by 
Jusf ice Hall, ITL r e  Spze~,  1 2  N. C., 492, nearly a century ago, "Although 
a prisoner, if unforturiately guilty, may escape punishment in  conse- 
quence of the decision this clap made ill his favor, yet it should be 
remembered that  the same decision may be a bulwark of safety to those 
who, more innocent, may become the subjects of persecution, and whose 
convictioi~, if not procured on one trial, might be secured on a second 
or third, whether they were guilty or not." 

(4) The  charge to the jury in this case contains neither a "statement 
in a plain and correct niaimer of the evidence," nor "an explanation of 
the law arising thereon." C. S., 564. There were no requests for  special 
instruction; counsel, however, were justified in  assuming that  the jury 
would be instructed as to the uresumution of innocence of defendant; 
the rule as  to burden of proof applicable; the tests to be applied in  
order to determine the credibility of the testimony of the State's mit- 
ness, who, if believed by the jury, was an  accomplice; the lack of pre- 
sumption against defendant arising f rom his failure to exercise his  right 
to testify ill his own behalf, and tliat finally thcy were to pass upori and 
determine both the credibility of the testimony of the witnesses and the 
weight of the evidence. 

Assignments of error are sustained. There must be a 
New trial. 

DASIEL CALDWELL r. LESSIE BERRY CALDWELL. 

(Filed 3 June, 1925.) 

1. Judgments--Clerks of CourtJurisdiction-Statutes. 
The clerks of the Sul~erior Courts, under the provisions of chapter 92, 

Public Laws of 1921. Eatla Session, areauthorized to enter  judgment^ final 
111 proceetli~igs for tli~orce, subject to appeal to the court in term. which 
h a ~ e  the qame force and effect as judjiments of the latter court regularl~ 
entered in term, the statute i n  this re\lrect being an enabling one and not 
r lepr i~ ing the judge of his juricdiction of rendering jndgment also, the 
jurisdiction being concurrent in both courts. 

2. SameDivorce. 
The clerk of the Superior Court, in instances prescribed by the statute, 

may not enter consent judgment in actions for dirorce, and in other nc- 
tions he may permit the plaintiff, in proper instances, to take a voluntary 
nonsuit. 
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Sam-Notice. 
I t  is not required that the plaintiff notify the defendant before taking 

a voluntary nonsuit before the clerk of the court when such may be 
taken under the statute. 

Same-Appeal and Error. 
Where the clerk of the Superior Court has exercised his statutory 

power to permit the plaintiff to take a voluntary nonsuit in his action 
against his wife for divorce, to whom alimony g m d m t e  lite has been 
allowed, the judge of the Superior Court in term may not set aside the 
judgment on motion of defendant originally made before him, the right 
to alimony ceasing a t  the time of the nonsuit, leaving defendant to 
pursue her further remedy by independent action should she be so 
advised. 

S a m ~ C o n s t i t u t i o n a l  Law. 
From the judgment of the Superior Court reversing the clerk's order 

permitting the plaintiff to take a voluntary nonsuit in his action for 
divorce, an appeal to the Supreme Court will lie. Const. Art. IV ,  sec. 8. 

Same-abjection and Exception. 
The judgment entered by the clerk of the Superior Court under his 

statutory jurisdiction can only be reversed for error upon appeal to the 
Supreme Court from that of the Superior Court in terrx, upon exceptions 
originally and duly taken before the clerk, except upcfn the ground of 
mistake, inadvertence o r  excusable neglect, C. S., 600; or from a motion 
made to  remove the cause as a matter of right, C. S. ,  913(a) ; or from 
an order made upon a motion to remove the cause to the Federal Court, 
C. S., 913(b). 

APPEAL by plaintiff from Harding, J., a t  October Term, 1924, of 
BURKE. 

Action for divorce. Defendant denied by her answer the  allegations 
of the complaint upon which plaintiff prayed for judgment dissolving 
absolutely the  bonds of matrimony existing between plair tiff and defend- 
ant. Defendant thereupon applied t o  the Superior Court of Burke  
County for alimony, pendente lite. This  application was heard, after  
notice to plaintiff, a t  August Term, 1923, by his  Honor, ,James L. Webb, 
judge presiding, a t  said term. Upon the  facts found, it vras ordered tha t  
plaintiff pay into the office of the  clerk of the Superior Court of Burke  
County, on or before Saturday, 18 August, 1923, and on Saturday of 
each and every successive week thereafter during the pendency of the  
action, the  sum of six dollars and seventy-five cents for t he  use and 
benefit of and to be paid t o  defendant, Lessie Berry C:ddwell, for  her 
support and expenses pending the t r ia l  of this action. 

Plaintiff complied with this order and made the  weekly payments 
as  ordered and directed therein u p  to  and including 9 February, 1924. 
H e  also paid $3.25 on the  payment due  on 16 February, 1924. N o  
other or  further payments have been made by plaintiff. 
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On 20 March, 1924, a judgment of nonsuit mas entered in this action 
in the following words: 

"North Carolina, Superior Court, 
Burke County. Before the Clerk. 

The plaintiff, Daniel Caldwell, having come into court, through his 
attorneys, Ervin 6- Ervin, and having submitted to a voluntary judg- 
ment of nonsuit : 

I t  is considered, ordered, and adjudged that this action be, and the 
same is hereby, dismissed. I t  is further ordered that the plaintiff pay 
the costs hereof. 

BCTLEB GILES, 
Clerk of  the Superior Court o f  Burke County." 

This 20 March, 1924. 

Thereafter, after notice to plaintiff served on 28 July, 1924, and 
upon affidarit of defendant, defendant moved, before his Honor, W. F. 
Harding, judge presiding, at September Term, 1924, of the Superior 
Court of Burke County, that the judgment of voluntary nonsuit, ren- 
dered by the clerk of the court on 20 March, 1924, be vacated and set 
aside. TTpon the hearing of this motion the court found that at the time 
said judgment was entered plaintiff Jvas in arrears in the payment of the 
alimony due to defendant and that said judgment was rendered without 
notice to defendant, and upon these facts "ordered and adjudged that 
the judgment of nonsuit entered by the clerk in this action on 20 March, 
1924, be, and the same is, set aside, and upon affidavit of the defendant 
filed herein and dated 1 7  May, 1924, it is ordered that the plaintiff be, 
and he is hereby, required to show cause before the judge of the Supe- 
rior Court of Burke County on Nonday, the first week of the December 
Term, 1924, of said court, why he should not be attached as for a 
contempt in failing to pay alimony to the defendant as directed by the 
judgment of Judge Webb." 

Plaintiff excepted to the foregoing judgment, and appealed therefrom 
to the Supreme Court. 

S. J .  Er~ . in  and S. J .  Ervin, Jr., for plaintifl .  
Avery  $ Ervin for deferidant. 

COIWOR, J. Plaintiff excepts to the judgment rendered by Judge 
Harding at October Term, 1924, setting aside the judgment dismissing 
the action upon a roluntary nonsuit entered by the clerk on 20 Xarch, 
1924, upon two grounds: First, that there was no exception to or appeal 
from the judgment of nonsuit entered by the clerk; second; that there 
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mas no error or irregularity in the rendition of said judgment; defend- 
ant havi~ig set up 110 counterclaim in her answer, plaintiff contends 
that he had the right to take a voluntary nonsuit, and that by the express 
provisions of the statute the clerk was authorized to entw such judgment 
at any time. 

Chapter 92, Public Laws 1921, Extra Session, is entitled An act to 
amend certain statutes theretofore enacted relating to civil procedure, 
in regard to process aud pleadings, and '(to expedite and reduce the 
cost of litigation." Subsection 12 of section 1, of said chapter, pro- 
rides that "the clerks of the Superior Courts are authorized to enter the 
following judgments : ( a )  all judgments of voluntary nonsuit; (b)  all 
consent judgments; (judgments coming within ( a )  and (b)  may be 
entered at  any time)." Clerks are further authorized to enter "(c) 
judgments in all actions upon notes, bills, bonds, stated accounts, bal- 
ances struck, and other evidences of indebtedness within the jurisdiction 
of the Superior Court; (d )  all judgments by default final and default 
and inquiry as are authorized by sections 595, 597 of .he Consolidated 
Statutes and in this act provided." (e) I n  all cases ivhere the clerks 
of the Superior Courts enter judgment by default final upon any debt, 
secured by mortgage, deed of trust, or other conveyance of any kind, or 
by pledge of property, "the said clerks art. authorized to make orders 
of foreclosure, for sale, and distribution of proceeds oj' sale," etc. See 
Vol. 3, C. S., 593, 597 (a) (b)  (c) ,  600. Judgments except those 
coming under (a )  and (b) shall be entered only on a Monday of each 
month, and each Monday is a term of court for certain purposes. 

Judgments entered by the clerk as authorized by this statute, under 
the express provisions thereof or by necessary implic,ition, are judg- 
ments of the Superior Court, and are of the same force and effect, in 
all respects, as if rendered in  term and before a judge of the Superior 
Court. I n  H i l l  7.. H o f e l  Co.,  188 K. C., 586, we held that the statute 
as applicable to judgments by default final or by default and inquiry is 
an enabling act. We said, in the opinion filed by Jusfic3 Adams in that 
case, that we apprehend that the statute was never intended to deprive 
the Superior Court in term of its jurisdiction to render a judgnlent by 
default final or default aud inquiry. 

Ailld so, we must hold that, as applicable to other judgments which 
the clerk is authorized therein to enter, the statute is an enabling act 
and does not deprive the Superior Court in term of it!$ jurisdiction to 
render judgments, which by its provisions may also be entered by the 
clerk, either at any time or on any Xonday of the month. The purpose 
and effect of the statute is to confer upon the clerk the same authority 
as that theretofore exercised by the judge in term with respect to judg- 
ments covered by the statute. The jurisdiction of a judge in term to 
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render judgnicnts upon voluntary nonsuits, by col~sent of partics to the 
action, upon notes, bills, bonds, stated accounts, balances struck, or other 
evidences of debt, xvitliin the jurisdiction of the Superior Court, or bp 
default fillal or default and inquiry, and to make orders and decrees in 
actioris to foreclose mortgages, etc., is not affected by the prorisions of 
this statute. The  authority of tlie clerk is concurrent n i t h  and addi- 
tional to that  of the judge in term. 

The authority of the clerk of the Superior Court of Burke  County 
to enter a judgment dismissing upon voluntary nonsuit an action pend- 
ing in said Superior Court in nrhich such judgment could be rendered 
in term by the judge must be conceded. The  fact that  both complaint 
and answer had been filed and issues joined and the papers transmitted 
by the clerk to the court for  the tr ial  of the action upon the issues did 
not deprive him of this authority. A judgment upon voluntary nonsuit 
may be entered by the clerk at any time in any action in  which tlie 
judge in  term may render such judgment. 

The  judgment in  tlie instant case ah ich  plaintiff seeks to l i a ~ e  set 
aside is riot void for want of jurisdiction by tlie clerk of the parties or 
of the motion. I t  is not alleged that  the judgment should be set aside 
and vacated because of the mistake, inadvertence, surprise, or excusable 
neglect of the defelldant. S o r  are facts found which are sufficient to 
support an order setting aside the judgment on this ground. A motion 
to set aside and racate a judgment entered by tlie clerk, as authorized 
by statute upon this ground, map  be made before and passed upon by 
either the judge or tlie clerk. F rom an order made by the judge upon 
such motion an appeal mag be taken to this Court, which has jurisdic- 
tion to pass upon and determine all matters of law or legal inference 
duly presented by appeal. Const. of N. C., Art. IV,  see. 8. F rom an  
ordcr made by the clerk upon such motion a n  appeal will lie to the 
judge, nlio shall hear and pass upon the motion, de n o m ,  3 Vol., C. S., 
600. From an  order made by the judge upon appeal from the clerk an 
appeal will lie to the Supreme Court. Duffer r .  B r u n s o n ,  188 N. C., 
789. 

The judgment entered by the clerk in the instant case is not 
erroneous. A judgment of the Superior Court rendered in term by the 
judge can be reviewed for error only upon appeal to the Supreme Court 
upon exceptious duly noted. Lii*estocX. ( '0.  I > .  Ath- inson,  a n f ~ ,  230; 
D u f e r  2.. Brunson, s u p ~ a .  A decision of one judge of the Superior 
Court is not reviewable by another judge. Dockery 6. Fairbanks, 172 
N. C., 529. The  power of one judge of the Superior Court is  equal to 
and coordinate with that  of another. A judge holding a succeeding 
term of tlie Superior Court has no power to review a judgment rendered 
a t  a former term upon the ground that  such judgment is erroneous. 
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There is no provision in the statute regulating an appeal from a judg- 
ment entered by the clerk under the authority of the statute upon the 
ground that such judgment is erroneous. I t  Gould seem that theappeal 
from such judgment upon this ground may be taken from the clerk to 
the judge, as provided by the statute, for appeals from orders and judg- 
ments upon other grounds. The proper practice, we think, is for the 
complaining party to except to the judgment as entered by the clerk and 
to appeal therefrom to the judge, as in other cases provided for in the 
statute. An appeal will then lie from the judge of the Superior Court 
to the Supreme Court. This is the practice expressly provided in the 
statute for an appeal from an order made by the clerk upon a motion 
to set aside a judgment entered by him on the ground of mistake, inad- 
vertence, surprise, or excusable neglect, or on the ground that the judg- 
ment is irregular; that is, contrary to the usual course and practice of 
the court, C. S., 600; or from an order matle upon a motion to remove 
as a matter of right, C. S., 913(a) ;  or from an order made upon a 
motion to remove to the Federal Court, C. S., 913(b). When appeals 
are taken from judgments of the clerk or judge, not matle in term time, 
the clerk is authorized to make any and all necessary orders for the 
perfecting of such appeals, C. S., 642(a). 

Defendant contended upon her motion before Judge H arding that the 
judgment entered by the clerk dismissing the action upon plaintiff's 
voluntary nonsuit mas irregular. Either the judge or. the clerk had 
jurisdiction to hear the motion upon this ground. The motion was 
properly made before the judge, in the first instance, for the judgment 
which defendant asked to have set aside on the ground that it was ., 
entered contrary to the course and practice of the court and, therefore, 
irregular, was a judgment of the Superior Court; X o o r e  v. Packer, 174 
N. C., 665, 

The clerk also had jurisdiction of this motion; from his order an 
appeal could have been taken to the judge. The judgc:'~ jurisdiction, 
however, of a m o t i ~ n  to set aside a judgment entered by the clerk under 
the authority of this statute is original as well as appellate; C. S., 633, 
635 and 636, regulating appeals from the clerk to the j ~ d g e  are appli- 
cable to appeals from orders and judgments made or rendered by the 
clerk in the exercise of jurisdiction conferred upon him by statute prior 
to chapter 92, Public Laws 1921, Extra Session. These sections of Con- 
solidated Statutes do not apply to orders and judgments made or entered 
by the clerk as authorized by this latter statute. 

Plaintiff's first contention upon his appeal in this Court, to wit: 
That Judge Harding was without jurisdiction to hear and pass upon 
defendant's motion, because no exception to or appeal from the judgment 
of nonsuit entered by the clerk was taken, is not sustained. 
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Upon consideration of defendant's motion, Judge Harding found that 
the judgment of nonsuit was entered by the clerk without notice to 
defendant and while plaintiff was in arrears in  the payment of the 
sums which he was ordered by Judge Webb to pay weekly for the use 
and benefit of defendant during the pendency of the action. Plaintiff 
contends that the judgment of nonsuit was not irregular and that, 
therefore, there was error in the judgment setting it aside upon this 
ground. 

I n  McKesson v. Mendenhall, 64 h'. C., 502, Justice Rodman, after 
reviewing the authorities relative to the practice as to nonsuits, says: 
"The principle would seem to be that a plaintiff may elect to be non- 
suited in every case where no judgment other than for costs can be 
recovered against him by the defendant, and when such judgment may 
be recovered, he cannot." This statement is cited with approval and as 
authoritative in Dawson 2.. Thigpen, 137 N. C., 463. I n  such case 
plaintiff may take a voluntary nonsuit and have judgment dismissing 
the action at any time before verdict is passed against him. C. S., 604, 
and cases cited. An action will not be dismissed upon a voluntary 
nonsuit by plaintiff where defendant in the answer sets up a counter- 
claim entitling him to affirmative relief; XcLean v. I l . l ~ D ~ ~ l d ,  173 
S. C., 429. 

Upon the allegations in the complaint, plaintiff prays judgment that 
the bonds of matrimony between himself and defendant be dissolved. 
Defendant denies the allegations, but alleges no facts upon which she 
would be entitled to affirmative relief by final judgment in the action, 
nor does she pray for any relief by final judgment in the action. She 
does allege facts upon which she relies upon her application for alimony 
pendente lite. Epon the pleadings no final judgment could be rendered 
in this action against plaintiff and for defendant, except that plaintiff 
is not entitled to the relief prayed for and that he pay the costs of the 
action. Upon plaintiff's motion, a judgment dismissing the action upon 
roluntary nonsuit was, therefore, proper, unless the principle stated in 
XcKesson 2;. Xendenhall does not apply to an action for divorce. 

The question as to whether the plaintiff in  an action for divorce is 
entitled as a matter of right to a judgment dismissing the action upon 
roluntary nonsuit does not seem to have been heretofore presented to 
this Court. I n  9 R. C. L., 429, i t  is said: "As in civil cases generally, 
it is the well-established rule that the complainant in divorce proceed- 
ings may as a matter of right dismiss his or her bill or complaint 
without the consent of the defendant; and it has been held that either 
party who asks for divorce may withdraw the demand at any time 
before the decree is entered, and that after such withdrawal the court 
has no authority to grant a divorce in  favor of such party. There is, 
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however, authority for the position that the rule which ,gorerns in ordi- 
nary cases is not to be strictly applied in divorce proceedings." JIilli- 
m a n  L.. zlfilliman, 45 Colo., 291, 101 Pac., 58; 22 L. R. A. (S.S.), 999, 
and note. Also 3.5 L. R .  A. (K.S.), 1158. I n  19 C. J., 147, i t  is said : 
"While an application to discontinue is addressed to tke sound discre- 
tion of the court, ordinari,ly where no cross bill has been filed complain- 
ant may a t  any time prior to a decree have the bill d smissed." The 
latter statement is supported by numerous authorities cited. 

The better rule seems to be that  a motion by the plaintiff for judg- 
ment dismissing his action for divorce upon a roluntary nonsuit mill 
not be allowed by the court as a matter of right, but is :iddressed to the 
sound discretion of the court, which will be exercised in the interest not 
only of plaintiff, but of defendant and the State. The State and defend- 
ant, each, have an interest ill the status of plaintiff and defendaiit, and 
the purpose of an  action for divorce is to change or alter this status. 
I n  the instant case defendant has answered plaintiff's complaint and 
denied its allegations. She resisted his prayer for re1ic.f. The State's 
interest and the interest of defendant and her child will be serred by 
the maintenance of the marriage relation, to the end, at  kas t ,  that  plain- 
tiff shall be required to support defendant as his wife and their child 
as its father. 

There was no error in the entry of judgment of nonsuii without notice 
to defendant. This judgment could be entered at  any ti-ne by the clerk 
upon motion. No  notice to defendant was required of this motion, 
although it may be well for the clerks of the Superoir Court to notify 
parties before entering judgments of nonsuit where an  answer has beell 
filed. Plaintiff was required by Judge Webb's order to pay alimony 
penden fe  l i te.  The action having terminated by judgnient disnlissing 
same, entered on 20 March, 1924, no sums were due u d e r  this order 
after that date. Judge Harding found that co~msel for plaintiff ten- 
dered the sums in arrears and that same were declined by defendant. 
Before entering judgment dismissing the action the court should have 
considered whether or not payment of s u m  in  arrears by plaintiff 
should be made a condition of entering the  judgment i n  accordance with 
his motion. The presumption is that this matter was considered and 
passed upon by the clerk. W e  cannot hold that  it was irregular-i.e., 
contrary to the course and practice of the court-to e n t l ~  judgment of 
nonsuit without making the payment of alimony pendente  l i te ,  in accord- 
ance with the order entered while the action was pending, a condition 
of dismissing the action. The  only effect of the judgment was to termi- 
nate the action and thus fix the date on a i d  after which no further 
payments under the order were due. The judgment did not affect 
liability of plaintiffs for amounts then due. The judge finds, howe~er ,  
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tha t  plaintiff tendered these amounts  and  tha t  defendant declined to 
accept them. T h e  termillation of thp  action bg judgment of lioilsuit 
or upxi a ~ e r d i c t  does not affect liability of husband f o r  alimony 
pendente lite d u e  a t  d a t e  of judgment. T h e  judgment  disnlissing t h e  
action upon  voluntary liollsuit was not irregular. T e  must ,  therefore, 
hold t h a t  there was  error  ill t h e  judgment setting aside a n d  r a c a t i n g  
th i s  judgment. 

I f  the  facts  a r e  as  alleged i n  defendarit's answer, a n d  upon  which she  
relied i n  her  appl icat ion f o r  a l imony penclenfe life, a n d  plaintiff is  not 
moved by  his  coilsciellce to  d o  justice t o  defendant whom h e  h a s  wronged 
arid their  child, she is  not without  renledy. T h e  law of th i s  S t a t e  is 
ample  to  gil-e her  relief, and  her  able and  zealous couilsel will advise 
her  of her  r igh ts  and  a id  her  i n  preseiiting her  cause to  t h e  courts of 
her  State .  I f  her  allegations a r e  found  to be true, t h e  court will be 
swift t o  do her  justice; by. 1.. Bell, 184 S. C., 701; C. S., 1667; C'relcs 
v. C'rews, 175 PI'. C., 168;  I l 'a l fon c. Walton, 178 S. C., 73. 

T h e  judgment i n  th i s  action, however, mus t  be 
Reversed. 

LOUISE E. GEROW, L ~ ~ ~ I ~ I ~ T R A T R I ~ ,  v. SEABOARD AIR LISE RAILWAY. 

(Filed 3 June, 1926.) 

1. ConlmerceCarriers - Emplop?r and Employee-F'ederal Statutes- 
Boiler Inspection Act-Employers' Liability ActSegligence. 

The Federal Boiler I n s l ~ c t i o n  Act and the Employers' Liability Act 
are to be construed together, and under tlie latter act, so construed, a 
railroad company engaged in interstate commerce is liable in damages to 
tile 1)laintiff's i1ittwt:itv (rml~loyee) for failing to romply ~r i t l l  tlic pro- 
visions of tl~c, i~isl~ectioii act wit11 reslIec3t to thrs 1;erl)ing of its locomotjvcs 
in the safe contdtioi~ rcqnirctl 11y the inspt~ction act. when the injury 
resulting ill cleat11 \ r :~s  l~rosini;rtel;\- canscvl thcsrel);\-, irresyectire of the 
clarstio~i of cor1tril)utory n ~ g l i g e ~ i ~ ~ .  

2. Same-Instructions-Burden of Proof. 
Where there is  allegation and evidence that the defendant railroad 

comlmij nhi le  engaaed in interstate commerce proximately caused the 
tlentli of ~laintifYs ~rltestate by an explosion caused by its negligently 
~~ermit t ini :  the water i~ijectors for  the boiler to be in such condition a s  
to admit of the passing of trash into the boiler, tlie cause of the explo- 
cion. Held, while the inspection act does not specifically require the use 
of <trainers to catch the trail1 upxi  the injectors, their a b ~ u c e  being 
i~llcgecl raises a question for the jury as  to nhether the statutory ~roviqiou 
for the safety of e m l ~ l o ~ e r \  lint1 lwen coml~lietl n i t h :  and an inqtrut2tion 
that ihould the jul j  find by the grcatt~r neiglit of the c3videiivc~ tlitrt the 
def'ciid:mt v n i  ncglipelit in thi. ieillect, to find the ii\ue for plaintiff, is 
not erroneous. the burtlen Iwi~ig 11l1011 the 1)laintiff. 



814 I N  T H E  SUPREME COURT. [la9 

APPEAL by defendant from Daniels, J., at January Term, 1925, of 
WAKE. 

Civil action to recover damages for an alleged negligent injury 
caused by defendant's wrongful act and resulting in the death of plain- 
tiff's intestate. 

Upon denial of liability and issues joined, the ju1.y returned the 
following verdict : 

"1. Was the plaintiff's intestate, Herbert W. Gerow, injured and 
killed by the negligence of the defendant, as alleged in the complaint? 
Answer : Yes. 

"2 .  Did a violation of a Federal statute enacted fcr the safety of 
employees contribute to the injury and death of the said Herbert W. 
Gerow? Answer : Yes. 

"3. Did the plaintiff's intestate, Herbert W. Gerow, by his own negli- 
gence, contribute to his injury and death, as alleged in the defendant's 
answer? Answer: -. 

"4. Did the plaintiff's intestate, Herbert W. Gerow, assume the risk 
of injury and death, as alleged in the defendant's answer? 
dnswer: -. 

"5.  What amount of damages, if any, is the plaintiff entitled to  
recover- 

"(a)  For  the pecuniary loss suffered by his ~vitlow? Answer: 
$8,000.00. 

"(b) For the pecuniary loss suffered by James Gerow? Answer: 
$8,000.00. 

"(c) For the pecuniary loss suffered by Elizabeth Gerow? Answer: 
$8,000.00. 

"6. Did the plaintiff's intestate, Herbert W. Gerow, endure conscious 
pain and suffering before his death as a result of the defendant's negli- 
gence, as alleged in the complaint? Answer : Yes. 

"7. What amount of damages, if any, is the plaintiff entitled to 
recover for the conscious pain and suffering endured by the said Herbert 
W. Gerow ? Answer : $2,250.00." 

Judgment on the verdict for plaintiff. Defendant ap,9eals, assigning 
errors. 

Douglass & Douglass, R. AT. S i m m  and R. L. MclClilltzn for plaintiff. 
lllurray ABlen for defendan,t. 

STACY, C. J. This case was before us at  a former term, 188 N. C., 
76, when a new trial was awarded for error in  the exchision of certain 
evidence. The facts were reported fully at  that time, and we shall not 
undertake to repeat them here. 
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I t  was conceded on the hearing that the defendant is a common 
carrier by railroad, engaged in interstate commerce, and that plaintiff's 
intestate was employed by the defendant in such commerce as a locomo- 
tive engineer at  the time of his injury and death. H e  was killed by a 
boiler explosion. The case, therefore, is one arising under the Federal 
Employers' Liability Act and the Federal Boiler Inspection Act, and 
it has properly been tried under these acts. C'obia c. R. R., 188 K. C., 
487. I t  is governed by the Federal law. C'apps c. R. R., 183 N. C., 
p. 185. Plaintiff's intestate, a man 34 years of age, left a widow, 
age 31, and two small children, a son 11 years of age, and a daughter 
6 years of age, him surviving, all of whom were dependent upon the 
deceased for support and maintenance; and his administratrix, or per- 
sonal representative, is prosecuting this suit on behalf of these persons, 
who fall in the first class of beneficiaries under the statute. H o r t o n  c. 
R. R., 17.5 N. C., 472; Dooley v. R. R., 163 N. C., p. 463. 

On 26 Norember, 1921, plaintiff's intestate was in charge of defend- 
ant's locomotive No. 409, drawing a freight train of cars, which left 
Raleigh, X. C., on that day about 7:30 p. m., going northward. After 
running a distance of about 18 miles the boiler of said locomotive 
engine suddenly and violently exploded, fatally injuring plaintiff's 
intestate, and causing his death 25 minutes later. H e  endured excru- 
ciating pain and conscious suffering from the time of the explosion 
until his death. The sixth and seventh issues are addressed to this 
feature of the case. Cobia v. R. R., 188 N. C., p. 494. Both the 
recovery and the amount awarded for the conscious pain and suffering 
of the decedent before his injuries proved fatal are supported by what 
was said in Sf. Louis & I T O ~  Mt. Ry. v. Craft, 237 U. S., 648. 

The explosion of the boiler is alleged and admitted. I t  is likewise 
alleged and admitted that said locomotive engine was equipped with 
injectors, one on the right side and one on the left sick of the boiler, 
which were designed and intended to be used in conveying water from 
the water tank to the boilpr of the locomotire, and that said injectors 
were connected with the water tank by means of certain hose, known 
as tank hose, ~ rh ich  contained strainers designed and intended to prevent 
straw, leaves, trash, and other objects from getting into the injectors, 
or either of them, from the supply tank. 

There is allegation to the effect that it was necessary for said injectors 
to be in proper repair in order to supply a sufficient quantity of water 
to the boiler, and in order for either of said injectors properly to per- 
form its function it mas essential that the tank hose and the strainer 
contained therein be and remain free and clear of all objects, such as 
straw, leaves, sediment, etc. I t  is also alleged, among other things, 
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that the defendant failed to equip and proride the manhole or tank of 
said engine with a strainer so as to prevent the entry of trash and 
other objects into the tank and thence into the tank hos3, thereby ren- 
dering the locomotire unsafe to operate in the service to which i t  
was put. 

111 support of these allegatiolis, the plaintiff offered evidence tending 
to show that  the strainers in  the  tank hose had been clogged or corered 
with trash, bagging and leaves to  such an  extent as to stop the flow of 
water from the  tank to the boiler through the injectors, thus causing the 
explosion which resulted in  the death of plaintiff's intesiate. Plaintiff 
offered in eridence the following rule adopted for the mspection and 
testing of steam locomotives and tenders duly approvec by orders of 
the Interstate Commerce Commission : 

"153. ( a )  Feed water tanks--Tanks shall be maintained free from 
leaks and in  safe and suitable condition for service. Suitable screens 
inust be prorided for tank wells or tank hose. 

"(b) Kot  less frequently than once each month the interior of the 
tank shall be inspected and cleaned, if necessary. 

"(c) Top of tender behind fuel space shall be kept than and means 
prorided to carry off waste water. Suitable corers shall be provided 
for filling holes." 

That i t  was the  duty of the defendant to ha re  the  boiler of said loco- 
nlotive, and appurtenances thereof, in proper conditio.1 and safe to 
operate in the service to which i t  was put, is conceded. Sec. 2 of the 
Federal Boiler Inspection Act is as follows: 

"From and after the first day of July,  nineteen hundred and eleren, 
it shall be unlawful for any common carrier, i ts  officers or agents, sub- 
ject to this act, to use any locomotire engine propelled by steam power 
in  moving interstate or foreign traffic unless the boiler of said locomo- 
t i re  and appurtenances thereof are  in proper condition and safe to 
operate in the serrice to ~vhich the same is put ;  that  tht> same may be 
employed i n  the actire service of such carrier in moving traffic without 
unnecessary peril to life or limb, and all boilers shall be mspected from 
time to time in accordance with the  pro~is ions  of this acat, and be able 
to withstand such test or tests as may be prescribed in the rules and 
regulatioils hereinafter provided for." 36 Stat .  at L., 913, ch. 103. 

By  anlendnlent of 4 Xarch,  1915, the provisions of the Boiler Inspec- 
tion Act were extended to '(the entire locomotire and lender and all 
parts and appurtenances thereof." 38 Stat ,  at  L. 1192, ch. 169;  
IlIangum 2.. R. R., 188 PI'. C., p. 693. 

The Boiler Inspection Act was passed to promote the safety of em- 
ployes,  and it is to be read in connection with the Federal Employers' - - 
Liability Act. The  two are companion acts. Under the latter act, 
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defendant is liable for any negligence chargeable to i t  nliich caused (11. 

contributed to  cause the death of plaintiff's intestate (sec. 1) ; and hc 
will not be held guilty of contributory negligence (sec. 3 ) ,  or to  have 
assumed the risk of his cmployinent (sec. 4) ,  if a riolation of see. 2 
of tlie Boiler I ~ ~ s p e c t i o n  - k t  contributed to cause his death. Gwul  
-l7orthern R. R. Co. .c. Donaldson, 246 U. S., 121.  

By see. 2 of the Boilcr Inspection Act defendant was bound abso- 
lutely to furnish what before, uiirler tlie common law, i t  xias its duty 
to exercise ordinary care to provide. -1 iu~pAy 7%. Lumbo~ C'o., 186 N. C.. 
746. Tho carriers, however, were l ~ f t  free to determine how their 
boilers should be kept in proper conditioll for use without umiecessarj 
danger. The  things required for tha t  purpose were not prescribed or 
changed by the act;  but use of boilers, unless safe to operate, as  sperl- 
fied, was made ulilawful, aiid liability for conscqucwcs follows viola- 
tion of the act. 

I t  is  conceded that there is nothing in the act or ill :11iy rulr, regula- 
tion or order authorized by i t  which specifies the use of strainers ovt.r 
the manhole or intake of the tender. This, liowever, does not relien' 
the defendant of the duty to h a r e  and to k r rp  i t s  locon~otives safc 
for use as  required by the act. 

T h e  court, in harmony with the provisions of sec. 2 of the Boiler 
Illspection Act, iiistructetl the jury that  the standard of defendant's 
duty was to h a w  aiid to keep its locomotire i n  proper c'ondition and 
,afe to  onerate in the service to which i t  was nut. 

There are several excrptions appearing on the record wllich are not 
altogether free from difficulty, but after a careful perusal of the entire 
case we are  constrained to believe that  they sliould be resolved in favor 
of the validity of the trial. 

Probably tlir most serious e sce l ) t i o~~  it; thc o11c~ addressed to the> 
following portion of the charge : 

"If you shall find from the evidence, and by its greater weight, thc 
burden being upon the plaintiff, that  the defendant furnished the plain- 
tiff's intestate with a locomotivr engine without having the boiler and 
its appurtenances in proper condition a i d  safe to operate in  the ac t iw  
service of the defendant, includiiig the injectors aiitl other appurte- 
nances of said boilcr, or that  a strainer mas ilot provided for the tender, 
if such appliance was necessary to render said tender safe, that  it  
might be employed in active serrice in  moving traffic without unneces- 
sary peril to life or limb, there mas a violation of the statute, and if 
you shall find from the evidence, and by its greater weight, that  such 
violation of the statute contributed as a proximate cause of the in jury  
and death of the plaintiff's intestate, you mill answer tlie second issue 
'Yes,' but if you arc  not so satisfied you will answer it 'No.' " 
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The defendant contends that  this instruction is in conjlict with what 
was said in B. CE 0. R. R. Co. v. Groeger, 69 L. Ed., 164, touching a 
similar instruction in regard to whether the carrier was negligent in 
failing to provide a fusible safety plug for the engine there in question. 
I n  speaking to  the question, Mr. Justice Butler, for  the Court, said: 

"If the question whether the standard of duty fixed by the act re- 
quired defendant to hare  a fusible plug in the crown shef~t of the boiler 
were one for the determination of a jury, we think there was eridence 
which would sustain a rerdict in the affirmative or in the negatire. 
But we think the question was not for the jury (citing authorities). 
The act required a condition which would permit use of the locomotive 
without unnecessary danger. I t  left to the carrier the choice of means 
to bc employed to effect that  result. While the burden was on the 
plaintiff to prove a violation of the act by defendant, she was not 
bound to show that any particular contrivance or invention was suit- 
able or necessary to have and keep the boiler in proper condition. 
'I'liere is a multitude of mechanical questions involved in  determining 
the proper construction, maintenance, arid use of the boilers, other 
parts of locomotives, their tenders and appurtenances, all of which are 
covered by the Boiler Inspection Act, as amended. Inventions are 
occurring frequently, and there are  many devices to accomplish the 
same purpose. Comparative merits as to safety or utility a re  most 
difficult to determine. I t  is not for the courts to lay down rules which 
will operate to restrict the carriers in  their choice of mechanical means 
hy which their locomotires, boilers, engine tenders, and appurtenances 
are  to be kept in proper condition. Nor are  such matter's to be left to 
the varying and uncertain opinions and verdicts of juriw. The inter- 
ests of the carriers mill best be serred by having and keeping their 
locomotive boilers safe; and it may well be left to their officers and 
cwgil~eers to decide the engineering questions inrolved in  determining 
~vhether to use fusible plugs or other means to that  end. Tuttle z.. 
Ilctroit, C.  11. (e. ,If. R. R. Co., 122 IT. S., 191, 30 L. Ed., 1116, 7 $up. 
Vt. Rep., 1166; Richards v. Rough, 53 Mich., 216, 18  S. W., 785. The 
presence or absence of a fusible plug was a matter p rope~ ly  to be taken 
into consideration in  connection with other facts bearing upon the kind 
a n d  coridition of the boiler in determining the essential and ultimate 
question, i.e., whether the boiler was in the  condition required by the 
act." 

There is this distinction, however, between the two cases as we under- 
stand them. 111 the case at  bar, i t  is specifically alleged that  the de- 
fendant's engine was defective in that i t  had no strainer over the man- 
hole or intake of the tender. The plaintiff, under our practice, is 
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elltitled to recortr, if at all, only up011 the allegations of her cornplaiiit; 
and it will be observed that the instruction did not impose upon the 
defendant the duty of haring a strainer for the tender merely because 
such was in  general uQe, or because this particular engine was designed 
for and intended to have, a strainer, nor because the defendant was 
admittedly using trashy water. Richards .T. Rough,  53 Mich., 212. But 
it was only in the event the jury should find from the evidence, in 
accordance with plaintiff's allegation, that such appliance was necessary 
to render said tender safe, that they were instructed to find for the 
plaintiff. This accords with the duty imposed by the statute, and the 
instruction merely limited the plaintiff to a recowry in case she estab- 
lished the allegation of her complaint. I f  the presence or absence of 
such a strainer mere a circumstance properly to be taken into considera- 
tion in connection with other facts bearing upon the kind and condi- 
tion of the locomotive in determining the essential and ultimate ques- 
tion, i. e., whether the locomotive was in the condition required by the 
act, we see no valid reason why the court should not specifically direct 
the jury's attention to the matter when it is made the subject of direct 
allegation. 

I n  Great S o r t h e r n  R y .  Co. v. Donaldson, 246 U. S., 121, the following 
instruction was approved : 

"Therefore, if you shall beliere, from a fair preponderance of all the 
evidence in the case, that the boiler of the locomotire engine KO. 
1902 or the appurtenances thereof were not in proper condition and 
safe to operate in the active service of the defendant in moving 
traffic without unnecessary peril to life or limb, by reason of the 
negligence of the defendant, in any one or more of the three respects 
alleged in the  complaint (italics added), then and in that case Vance H. 
Thomas assumed no risk of death and was guilty of no corltributory 
negligence, and the affirmative defenses must fail." 

We do not think the exception can be sustained on the present record. 
The remaining exceptions and assignments of error have been care- 

fully scrutinized. We are of opinion that all of them must be orer- 
ruled. I t  would only be a work of supererogation to discuss them 
seriatim. There was no error in withdrawing from the jury's considera- 
tion the incompetent evidence previously admitted. S. v. Stewart ,  
ante, 340, and cases there cited. 

Viewing the record in its entirety, we think the rerdict and judgment 
should be upheld. 

No error. 
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J. T. HORSEY v. K. A. PRICE. 

(Filed 3 June, 1925.) 

1. Contracts--Principal and ilgent-lands-SaJei-~macb. 
Where the owner of land has made a contract of sale thereof a t  auction 

with an agent, he may not avoid damages for a breach thweof in refusing 
to convey the same to the highest bidder a t  the' sale upon the ground 
that he had so contracted with another as to render his performance 
impossible. 

A lis pendens filed under the provisions of our statute is notice from 
the time of its cross-indexing, but cannot create a lien on lands in an 
action for a money demand. C. S., 500, 501, 502, 503. 

3. Same--Real Estat-Words and Phrases. 
The intent of our statute, C. S., 501, 502, in the use of the words 

"real property" is in the sense of "lands, tenements and hereditaments." 
4. Appaal and Error-Parties-Interest. 

Where one claiming an interest in the subject-matter of the litigation 
has had his motion to be permitted to make himself a party refused in 
the Superior Court, his exception becomes immaterial in the Supreme 
Court on ahea l ,  when it is adjudicated that. under the f ~ c t s  of the case 
he could have neither acquired nor lost any right therein. 

APPEAL by defendant and petitioner, George R. Wootcn, from Hard-  
in.9, J., a t  September Term, 1924, of CATAWBA. 

Plaintiff instituted this suit against defendant to recoJ,er the sum of 
$1,000, due h im under a contract for  advertising and selling certain 
land of defendant a t  public auction to the  highest bidder, located in 
Hickory and known as defendant's "home place," and formerly the old 
Presbyterian Manse. Dr .  P. D.  Pence was made a party to the contract, 
hut never signed i t ,  A t  the  sale, George R. XTooten became the  last and 
highest bidder in the sum of $13,300. Defendant declined to execute a 
deed to Wooten. The  contract provided that  the  land was to be sold 
on or before 30 November, 1922, a t  public auction. It was sold on 30 
Xorember, 1922. The  next day Pr ice  wrote Horney a letter refusing 
to confirm the Wooten bid and stated in  the letter that  he had written 
and wired Doctor Pence to the same effect. I n  this k t t e r  he  says: 
"I had a n  agreement with Doctor Pence not to take less than  $15,000 
for the property. . . . I have so notified Wooten, but he seems to 
think that  I did confirm the sale regardless of what agreement I had 
with Doctor Pence." 

On 16 October, 1922, K. A. Price and Dr .  P. D. Pence entered into 
an  option for the consideration of $50, under seal, to terminate in 90 
days, on the same land-defendant's "home placeu--"pro.cided 110 sale 
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has been made in tlie interin1 to i~ullify same. K. A. Price to cooperate 
with P. D. Pence in executing a satisfactory contract with some land 
agent to sell at auction, or privately (the sale to be advertised under 
P. D. Pence's name) part or all of this property on or before 30 
November, 1922. P. D. Pence to pay K. A. Price $15,000 for the 
property, together with 60% commission on the money in excess, over 
and above, said stipulated sum of $13,000, after all expenses in said 
auction sale hare been deducted from such excess funds. P. D. Pence 
to have 30 days from date of auction sale in which to make full and 
satisfactory settlement to E. A. Price." 

The contract betxeen K. A. Price and Dr. P. D. Pence was made 16 
October, 1922, and between plaintiff, J. T. Hornej-, and defendant, K. ,I. 
Price, 30 October, 1922. 

On 18 April, 1921, the defendant, I<. A. Price, made and executed 
to Dr. P. D. Pence a note for $3,400, secured by a mortgage on tlie land, 
his "home place," which on 20 March, 1923, nas  duly recorded in the 
office of the register of deeds of Catawba County, in Book 167, p. 71. 

This action was commenced 6 hIarch, 1923, a i d  summons served 011 

defendant 8 March, 1923. 
Soon after the institution of this action, Dr. P .  I). Pence instituted 

ml  action in the Superior Court of Catawba County, N. C., for the 
foreclosure of his mortgage. A conlmissioner was appointed, and Georgc 
R. Wooten became the purchaser, being the last and highest bidder at 
public auction, for the sum of $15,000, a i d  deed in fee simple by 
commissioner made to him in August, 1924, which deed has been duly 
recorded. I n  July, 1923, a judgment of about $7,350 and interest and 
cost was rendered against K. A. Price, the defendant in this suit, in an 
action entitled H. M. Price v. K. A. Price, said judgment was duly 
docketed and indexed in the office of the clerk of tlle Superior Court 
of Catawba County. 

For a valuable co~lsideration George R. Wooten purchased this judg- 
ment. The purchase price at the commissioner's sale mas $15,000, 
this price was paid in cash and by the payment of prior liens on the 
property the said commissioner being authorized to enter a proper 
credit upon the said judgment rendered in the action of H. 31. Price 
v. E. A. Price, before mentioned. J. T. Horney, the plaintiff in this 
cause, in May, 1923, filed in the office of the clerk of the Superior Court 
of Catawba County, a lis pendens  notice, corering the land in contro- 
versy, defendant's "home place" and embraced in Dr. P. D. Pence's 
mortgage. The notice of lis pendens was cross-indexed upon the judg- 
ment cross-index book in May, 1924. 

I n  plaintiff's complaint, the prayer is as follows : "Wherefore, plain- 
tiff prays judgment for the sum of $1,000 with interest thereon from 
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30 Xovember, 1932; for cost of action; and for such other and further 
relief a s  of right he  may demand." 

The court charged the jury:  "The court charges you, gentleme~i 
of the jury, if you beliere the evidence to be true, all of the evidence, 
if you find i t  to be true, then the plaintiff is entitled o recover one 
tliousaiitl dollars less the bills of P rewt tc  and the Hickory Daily 
Record." 

The jury answered the issue "$1,000 with interest at 6% from 30 
Xovember, 1922, less bill of Hickory Daily Record for $25.00, and 
Prerette of $6.00." 

The following judgment was rendered by the court belon : 
( ( I t  is therefore considered, ordered and adjudged that  plaintiff recover 

of the defendant the sum of $960.00, together with inter.st on $969.00 
from 30 November, 1922. 

"It  appearing to the court that on 22 Marcah, 1923, the plaintiff filed 
his lis pendens on the lalids mentioned in the complaint, and that  
plaintiff has complied with the statute in filing such lis pendens. 
I t  is therefore considered, ordered and adjudged, that  -his judgment 
i s  a lien on the lands mentioned and described i n  the complaint; this 
being the same land upon which the lis pendens above wferred to has 
been filed; and that  execution shall issue against said lan3s; 

"It is therefore considered, ordered and adjudged that plaintiif 
recorer of defclldant his cost in this suit, thr. same to be taxed by the 
clerk of this court." 

After the judgment was signed and entries of appeal therefrom hy 
defendant to the Supreme Court, George R. Wooten, beforcb adjournment 
of the court, made a motion to become a party defendant, the lis 
pendens  affecting the title to the property he purchased a t  the com- 
missioner's sale. Wooten was a witness for plaintiff ill the  prescnt 
suit. Defendant and Wooten both made exceptions and assignments 
of error and appealed to the Supreme Court. The material ones, and 
further necessary facts, will be considered in  the opinion. Some of the 
facts are  taken from those in  the Wooten motion, this was done to 
shorn consecutive transactions, but the opinion is based on record e ~ i -  
dcnce of plaintiff. Defendant offered no evidence. 

A.  A. W h i t e n e r  for p l a i n t i f .  
S e l f  & B a g b y  for George R. TT'oofcn, pet i f ioner .  
E.  B. Cline for R. A. Price .  

CLARKSON, J. T h e  defendant, K. A. Price, i n  his b~*ief abandons 
most of his assignments of error. The  defendant's assigninent of error 
which relates to the refusal of the court below to give the special iu- 
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struction asked. addressed itself to the  failure of Dr .  P. D.  Pence to 
corifirm the sale. This contention is based on the option given b~ Pricc 
to Doctor Pence. This 90-day option was dated 16 October, 1922. 
Doctor Pence had a mortgage on the land, and the terms of the optio11 
were tha t  Pr ice  was to cooperate x i t h  Doctor Pence in executing a 
satisfactory contract with some land agent to sell a t  auction or privately 
the land, the sale to take place on or before 30 November, 1922. Price's 
agreement with Doctor Pence v a s  not to take less than $15,000 for  the 
property. After this option of 1 6  October, 1922, on 30 October, 1922, 
Pr ice  made the contract with plaintiff. Doctor Pence was made a 
party to this contract, but never signed it. 

I t  nowhere ap l~ea r s  i n  the record that  Doctor Pclice eyer esercised 
A A 

or claimed his rights under the  option. The  entire evidence shows that  
defendant made option contracts, both with plaintiff and Doctor Pence. 
The  fact that  he  could not carry out the contract innde with plaintiff, 
hecause he had tied up  his  property n i t h  Doctor Pence, i s  no fault  
of plaintiff. I f  he  put himself in a position so that  he could not perforrn 
his contract, he could not take advantage of his own wrong. "A-emo ex 
p r o p ~ i o  dolo consegu i tu~ .  act ionem.  N o  one maintains an action arising 
out of his own .ccrong." Broom Max., 287. The matter is  clearly dis- 
cussed by V a r s e r ,  J . ,  in the recent case of S a ~ n o n d s  c. Cloninger ,  ante, 
610. 

I n  fact, Doctor Pence nerer asserted any rights under the option 
and brought a suit to foreclose his mortgage. T h e  eviclmce shows that  
plaintiff complied with his contract. O n  the entire record the charge of 
the court was correct. 

Defendant says: "Exception 16 (12th assignment of error) is  of the 
highest importance. The court signed the judgment tendered by plaintiff 
and set out in the record granting a recovery of the  amount of $969.00 
with interest and cost, and declaring it to be (a lien on the lands men- 
tioned and described i n  the complaint,' and ordering execution to 
issue 'against said lands.' The  defendant protested this judgment. 
especially the l is  pendens clause." 

We think there was no  error i n  the judgment allowing a recovery 
for tho amount found by the jury to be due, but there was error i n  the 
judgment in holding that  plaintiff had a valid l i s  p ~ ' n d e ) ~ s  on the 1a11d 
and plaintiff's judgment was a lien on the land and execution could 
issue on the land. There is  no statute in this S ta te  giving a lien to the 
plaintiff, an  auctioneer or realtor on land he sells, and there is  nothing 
in  the contract gir ing a lien. W e  can find no  authority to sustain 
plaintiff's contention that  he has  a lien-he cites none in  h is  b r k f .  
Plaintiff, auctioneer, has no more lien oil the land of the party he 
contracts with to sell land, unless it gives a lien, than a grocer who sells 
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liis groceries, a doctor or lawyer who renders professional services, or 
any person who brings an action to recover a money judgment. 

The statutes now in force-Civil Procedure, Art. 11, Lis Pendens-are 
as follows : 

C. S., 500. "In an action affecting the title to real property, the 
plaintiff, at  or any time after the time of filing the complaint or when 
or any time after a warrant of attachment is issued, or a defendant 
when he sets up all affirmatixe cause of action in hi3 answer and 
demands substantive relief, at  or any time after the time of filing his 
allsmer, if it is in te~~ded  to affect real estate, may file with the clerk of 
vach county in which the property is situated a notice of the pendency 
of the action, containing the names of the parties, the object of the 
action, and the description of the property in that county affected 
thereby." 

C. S., 501. "Any party to an action desiring to claim the benefit of a 
notice of lis pendens, whether given formally under this article or in the 
pleadings filed in the case shall cause such notice to be cross-indexed 
by the clerk of the Superior Court in a docket to be kept by him, to be 
called Record of Lis Pendens, which index shall contain the names of 
the parties to the action, where such notice (whether formal or in the 
pleadings) is filed, the object of the action, the date of indexing, and 
sufficient description of the land to be affected to enable any person to 
locate said lands. The clerk shall be entitled to a fee of twenty-five 
cents for indexing said notice, to be paid as are other costs in the 
pending action." 

C. S., 502. "From the cross-indexing of the notice of Zis pendens 
only is the pendency of the action constructive notice to a purchaser or 
incumbrancer of the property affected thereby; and every person whose 
conveyance or incumbrance is subsequently executed or subsequently 
registered is a subsequent purchaser or incumbrancer, and i s  bound by all 
proceedings taken after the cross-indexing of the notice to the same 
cxtent as if he were made a party to the action. For  the purposes of this 
section an action is pending from the time of cross-indexing the notice." 

C. S., 503. "The notice of lis pendens is of no avail ui~lesr~ it is followed 
by the first publication of notice of the summons or by an order therefor, 
or by the personal service on the defendant within sixty clays after the 
cross-indexing." 

I n  1903 (Public Laws, ch. 472)) section 229 of The Code was amended 
and C. S., 501 and 508 mere substantially enacted for Buncombe County. 
I n  1919 (Public Laws, ch. 31)) the Buncombe amendment (substantially 
C. S., 501-2, supra) mas made applicable to the entire State. The 
Buncombe provision is section 464, Revisal of 1905. This l i s  pendens 
statute applies to "an action affecting the title to real property." 



"Real Estate consists of lands, tenements and hereditaments. Land 
means the ground and the air abore it and all that is below the surface 
of the earth and all that is erected on it," etc. . . . 

"Real P r o p e r t y  when used in a statute is coextensive with 'lands, tene- 
ments and hereditaments.' " I Mordecai's Law Lectures, ( 2  ed.), p. 461. 

"Title is the means whereby the owner of lands has the just possession 
of his property. Co. Litt., 345; 2 B1. Corn., 195." Black's Law Dic., p. 
1137. 

Tlie suit of plaintiff is to recover a money judgment and is in no 
x a y  "an action affecting the title to real property." 

The rule of lis pendens is well stated in 25 Cyc., p. 1454 T I 1  A :  
"The rule of lis pendews applies to actions at law as well as to equity 
suits. I t  does not apply to an action merely seeking to recover a money 
judgment, nor to any other action which does not directly affect prop- 
erty. I t  applies at  common law to all suits or actions which directly 
affect real property, such as an action to enforce a trust in  land, or to 
wt aside a deed or mortgage, or to redeem from a foreclosure sale, or for 
specific performance, or to charge the separate estate of a married 
wornan with the paylnent of a debt, or relating to the sale of real estate 
of decedents, or an action by heirs to set aside the probate of a will 
devising land, or an action to declare a deed absolute in form a mortgage. 
So unlawful detainer suits are Zis pendens, as are replevin suits." 
17 R. C. L., 1019. 

"The doctrine is thus stated in Am. and Eng. Ency. Law ( 2  ed.) 
Vol. 21, 11. 630: 'As a general rule an action or suit brought solely 
for the recovery of a money judgment or for other relief not directly 
affecting property will not constitute lis pendens; and, in the abstnce 
of fraud or collusion between the parties thereto, alienations are valid 
until the property is affixed with a judgment or execution lien, or taken 
iuto custody by an attachment, receivership or other auxiliary pro- 
ceeding.' " 1Voragne v. Doe, 143 Ala., p. 459. 

From the view we take of this case, we do not think it necessary to 
consider the appeal of petitioner, George R. Wooten. Plaintiff has no 
lien on the land purchased by Wooten at the commissioner's sale. The 
fact that the court refused to allow Wooten to become a party defend- 
ant, in the language of the poet "The subsequent proceedings interested 
him no more." 

,Judgment against K. A. Price, in  accordance with this opinion, iq 
Xodified and affirmed. 
-1ppeal by George R. Wooten, is dismissed. 
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X. L. BASS, sr HIS NEST FRIEXD, J. C. BASS v. AMERICAS RAILWAY 
EXPRESS COMPANY. 

(Filed 24 January, 1925.) 

APPEAL by defendant from Bryson, J., at March Term, 1924, of 
FORSYTH. 

This was a civil action tried before his Honor, Frank T.  Baldwin and 
a jury, at the April Term, 1923, of the Forsyth County Court, and 
was heard on appeal at  the March Term, 1924, of the Superior Court 
of Forsyth County, by his Honor, T.  D. Bryson. 

I n  the trial of this cause in  Forsyth County Court, before Judge 
Frank T.  Baldwin and a jury, the issues of negligence, contributory 
negligence, assumption of risk and damages were all submitted to the 
jury and found in  favor of plaintiff. Judgment was rendered for 
plaintiff. The defendant made several exceptions and assignments of 
error and appealed to the Superior Court. The case was then heard on 
the assignments of error from the county court before Judge T. D. 
Bryson, who confirmed the judglnent of the Forsyth C'ounty Court. 
Defendant excepted, assigned errors and appealed to the Supreme Court. 

Chas. W .  Stevens and Archie Elledge for plaintiff. 
~Manly, Hendren & Womble for defendant. 

PER CURIAM. We have heard the arguments of counsel, read the 
record carefully and gone over the well prepared aud exhaustive briefs 
of the parties. The judge of the Forsyth County Court, in a full and 
very complete charge, gaye fairly the contentions of ths parties and 
charged the law on all the issues, as seems to us, with care and accuracy. 
The exceptions and assignments of error made by defendant on appeal to 
the Superior Court were not sustained, and judgment for the plaintiff 
was confirmed by the Superior Court. Hines 2.. R. R., 135 N. C., p. 7 2 ;  
Crisp c. Hanover Thread X i l l ,  ante, 89. 

We can find 
No error. 

(Filed 31 January, 1925.) 

APPEAL by defendant from Bryson, J., at May Term, 1921, of 
FORSYTH. 

Manly, H e d r e n  & Womble and J.  C. Brown for plaintiff. 
Glidewell & Mayberry, A. E. Holton and BrooX,s, Parker CG Smitli foi- 

defendant. 
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PER CURIAM. The plaintiff brought suit to recover damages for the 
alleged unlawful homicide of her intestate and recovered judgment. The 
defendant appealed chiefly assigning as error the exclusion of evidence 
tending to show the animus and ill-will of the deceased toward the 
defendant and the court's instruction as to the quantum of proof required 
of the defendant. A careful examination of the record leads us to the 
conclusion that the case has been tried in substantial compliance wit11 
previous decisions of this Court and that there is no sufficient reason foi. 

disturbing the judgment. 
We find 
No error. 

HERMAN H. HOOPS, TT'ILLIdilI F. HOOPS a;l'D HERMAN T. HOOPS. 
TRADISG AS HAWLET & HOOPS r. JAMES I:LLISON, TRADIYG a\ 
JAMES ELLISON 8: ('ONPAXY. 

(Filed 18 February, 1925.) 

APPEAL by defendant from Sinclai~; J., and a jury, at October Term, 
1924, of BEAUFORT. 

Edward  L. S tewar t ,  Frank  H.  B r y a n  and W i l e y  C .  rod mat^ J O T  

p7aintiffs. 
J o h n  G. T o o l y  and H a r r y  McNullan for defendant. 

PER CURIAM. We have heard the arguments of counsel and exaniiiletl 
the briefs carefully. From a critical examination of the record in this 
case and the assignments of error made by defendant, we are unable 
to find any reversible or prejudicial error. 

No  error. 

BENNETT DAY IMPORTISG CO. I-. W. J. WOODLY. 

(Filed 18 February, 1933. ) 

, ~ P P E A L  by defendant from L y o n ,  J. ,  at September Term, 1924, of 
PASQUOTANK. 

Civil action tried upon the following issues : 
"1. I s  the defendant indebted to the plaintiff in the sum of $785.38, 

with interest from 2 January, 1922, as alleged in the complaint? -1nswr.fr : 
'Yes.' 
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PATTERSOX ti. EVERETT. 

"2. I s  the plaintiff indebted to the defendant on the counterclaim as 
alleged in the answer; if so, in what amount? Answer : 'Nothing.' " 

Judgment on the verdict for plaintiff. Defendant appeals. 

IT'.  A .  Worth  f o ~  plaintiff. 
J .  U .  Leigh, ~ ~ f c ~ l f u l l a n  & LeRoy for d e f e m h k  

PER CURIAM. Plaintiff sues for goods sold and delivered to the defend- 
ant and recovers. The defendant sets up a counterclaim asking damages 
for breach of warranty in the sale of said goods, and loses on his counter- 
claim. The controversy, on trial, narrowed itself to an issue of fact, 
which the jury alone could determine. The record present3 no reversible 
error. The judgment will be upheld. 

No error. 

N. MACON PATTERSOS ET AL. v. IT7. N. EVERETT, SECRETARY OF STATE m AL. 

(Filed 25 February, 1925.) 

Bonds-Statute+Veterans' Loan Fund Act. 
Held, in this case, that the proposed issu:~ncv of bo~lds in  pursuance of 

chapter 190, Public Laws of 1923, known as the "\170rld War Veterans' 
I.oan Fund Act," under the facts alleged in the complaini. and admitted 
by the demurrer, has not been approved by a majority c f  the qualified 
electors of the State as required by the esprrss provisions of the statute, 
and are therefore invalid. 

CLARKSON, J., dissenting. 

APPEAL by plaintiff from Dawiels, J. ,  at February Tl?rm, 1925, of 
WAKE. 

Civil action to enjoin the issuance of bonds under chapter 190, Public 
Laws 1923. From a judgment sustaining a demurrer interposed by the 
defendants, plaintiff appeals. 

,John H. Uanning for plainti f .  
Attorney-General Brummit t ,  Assistant A t  f orney-General Nash and 

ll'ade H. Phillips for defendants. 

HOKE, C. J. The parties having requested a decision in this case 
during the present session of the Legislature, to  the end that further 
action may be had upon the subject, if found necessary; as now advised, 
it is the opinion of the Court that on the facts alleged in .;he complaint 
and admitted by the demurrer, the authority to issue bonds . ~ n d e r  chapter 
190, Public Laws 1923, known as the "World War Veterans' Loan Fund 
Act," has not been approved by a majority of the qualified electors of 
the State, as required by the express provisions of said :ict; and that 



said bonds, if issued, would not be valid and binding obligations of the 
State of North Carolina. The demurrer, therefore, should hare been 
overruled. 

A more extended opinion to  this effect will be prepared and filed later. 
CL~~RKSON,  J., dissenting. Section 1 2  of the act under consideration, is 

as follows: 
"The question of contracting a bonded indebtedness of the State of 

North Carolina to the amount of two million dollars in accordance with 
the provisions of this act shall be submitted to the rote of the qualified 
olectors of the State at  the general election to be held in one thousand 
nine hundred and twenty-four, for election of members of the General 
Assembly. A separate ballot shall be printed and distributed to the 
pollholders in the said election, to be voted by the qualified electors in 
said election, upon which shall be printed or written the words, 'For 
World War Veterans' Loan Fund Bonds,' and an equal number of 
ballots, upon which is written or printed the words, 'Against World War 
Veterans' Loan Fund Boncls,' shall likewise be distributed. I f  a majorit1 
of the qualified electors in  said election rote 'For World War Veterans' 
Loan Fund Bonds' the board of advisors created by this act shall 
immediately proceed to carry into effect the prorisions hereof. I f  a 
majority of said qualified voters shall, in said election, vote 'Against 
World War Veterans' Loan Fund Bonds,' then this act shall thereby br 
annulled. Koticc of the submission of the proposition shall be given, the 
ballots canvassed and returned, abstracts of the ~ o t e  made and suh- 
mitted, the votes canr~assod and a declaration of the result made in the 
same manner as is provided in the case of the subniission of a proposed 
constitutional amendment." 

Under this language, it is my interpretation that a majority of the 
I otes cast in said election is all that is required. 

My reasons will he sct forth more fully wlien the Court's opirlion ih 
filed. 

CATEWESS PRODU(!E CO. r. CHASDLER-DAVIS  CO., ASD S T A T E  RANK 
O F  LAKELAKD, FLORIDA, IKTERPI,EBDER. 

(Filed 25 February, 1925.) 

APPEAL by plaintiff from B o d ,  J., at September Term, 1924, of 
YANCE. 

Plaintiff, a North Carolina corporation, with its principal place of 
business at Raleigh, A'. C., having a cause of action against Chandler- 
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Davis Company, a foreign corporatioil, instituted this; suit in the 
Superior Court of Vance County, and sought to obtain sei-vice upon the 
d~fendant  by attaching the proceeds of a draft in the hands of the 
Citizens Bank ti Trust Company of Henderson, X. C., alleging that said 
funds belonged to tlie defendant. 

Thereafter, the State Bank of Lakeland, Florida, was allowed to in- 
twvene and to set up its claim of title to the proceeds of said draft. 
Upon the issue thus raised, there was a rerdict and judgment for the 
intervener. The defendant made no appearance and filtd no answcr. 
Plaintiff appeals. 

D. P. X c D u f e e  a ~ l d  T h o m a s  111. Pi t tnzan for plaintif! .  
I .  B. W a f k i m  and T. T ,  Hicks  & S o n  for infcrcener. 

PER C ~ R I A M .  This case is not unlike many others in our reports, 
and i t  seems to have been tried in accordance with the law heretofore 
declared in a number of decisions. Sterling JIills v. MiYing Co., 184 
S. C., 461; Bank v. .Monroe, 188 N.  C., 446; N a n g u m  v. Grain. Co., 189 
N. C., 181. 

The record presents no reversible error, and hence ths verdict and 
judgment will be upheld. 

No error. 

MIIS. W. B. ROREI ITS  r. ROBERTS-ATKISSOX CO. .\so J. J. TOOMS. 

(Filed 4 March, 1928. I 

APPEAL by defendant, Roberts-Atkinson Company, from Barnhill, J., 
at September Term, 1924, of JOHNSTOX. 

Civil action tried upon the following issues: 
"1. I s  the defendant J. J. Tooins indebted to the plain1;iff as alleged 

in the complaint ? Answer : 'Yes.' 
"2. I f  so, in what amount? Answer: '$675.00 with int3rest.' 
"3. What was the value of the crops of J. J. Tooms, received by 

defendant Roberts-Atkinson Company, on which the plaintiff held a 
mortgage, as alleged in the complaint? Answer : '$1,003.84.' 

"4. Did defendant J. J. Tooms dispose of the propertg described in 
said mortgage, with intent to cheat and defraud the plaintiff? Answer: 
'Yes.' " 

Judgment on the verdict for plaintiff. Defendant, Roberts-Atkinson 
Company, appeals. 
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PER CI  K I I I I .  Tliv trial of this cause reduced itself to a controversy 
over issues of fact, which the jury alone could determine. -1 carcful 
l w u s a l  of the record leares us with the in~pression that  the case has 
I w n  tricd substantial1~- ill accord with the principles of law bearing 
on the suhject, a ~ l d  we h a ~ e  discorered no ruling or action on the part 
of tlie tr ial  court whicll would secm to require another hearing. The  
verdict and judgment, therefore, will be upheld. 

so crror. 

S'YA'L'I.: \-. GEOHGE HUGHES aso LESLIE BEST. 

(Filed 11 3Iarcl1, 10'53.) 

*IPPEAL by d c f ~ w ~ l a ~ l t s  from Dan,iels, J., at  October Terni, 1024, of 
LEXOIR. 

Defendants were convicted upon an  indictment charging them with 
\tore-breaking, larceny and receiring. At close of all the  evidence, de- 
fcntlants renen-ed their motion, first made a t  the close of the evidence 
for thc State, for judgment of nbnsuit. Defendants excepted to the 
~ c f u s a l  of liis Honor to allow their motion, and assign same as  error. 
From judgulent upon the rerdict, deferidants appealed. 

Afforney-General B ~ w m m i f t  and Assistant A f t o m e y - G e n ~ r a l  S a s 7 ~  
f o r  the  State .  

S u f f o i ~  (Y. GVPPII f o r  ( l ~ f ~ ~ i d a n f s .  

PER C ~ R I  m. The  only assignment of error is based upon defendants' 
csccptio~i to tlie rcfuwl of the court to allow their motion, at the close 
of all tlie e~idence ,  for judgiilcllt of nonsuit. C. S., 46.23. W e  do not 
deem i t  necessary to set out the e d e n c e ,  which i s  stated ill the case on 
appeal. T h e  testimony of the ~ ~ i t n e s s ,  if found by the jury to be true, 
~r-as sufficient evidence to sustain the allegations of the i~ldictmeiit. There 
x a s  no crror in the refusal of defendants' motion. S o  other error is 
assigned by d e f c n d a ~ l t ~ .  Tlic eviclencr n-as wfficieiit to sustain the verdict. 
T?pon the nliole r ~ r n r d  there is  

S o  error. 
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(Filed 11 March, 1925.) 

APPEAL by plaintiff from Lyon,, J., at September Spec a1 Term, 1924, 
of HALIFAX. 

Civil action tried upon the following issues : 
"1. Did the defendant speak of and concerning the pla ntiff the words 

in substance alleged in the complaint ? Answer : 'Yes.' 
"2. I f  so, what damages is the plaintiff entitled to recover) Aluswc~r 

'$500.00.' 
"3. Did the defendant assault the plaintiff, as allegcad in the com- 

plaint ? Answer : 'Yes.' 
"4. I f  so, what damages, if any, is the plaintiff entitled to recovrr? 

,lnswer : '$250.00."' 
Judgment on the verdict for plaintiff. Plaintiff appeals, assigning 

errors. 

George C. Green and Dunn d2 Johnson for plaintif)-'. 
rl'ra~qis d2 Travis and R. 11. Parker for defendunf. 

PEE Cu~ranr .  Plaintiff appeals from a judgment in his favor, alleg- 
ing errors on the issues relating to damages. H e  thinks the amounts 
awarded are too small. A careful p-erusal of the record leaves us with 
the impression that the case has been tried substantially in agreement 
with the law bearing on the subject and that no reversiblr or prejudicial 
error was committed on the trial. 

No benefit would be derived from a discussion, se~iat im,  of the scvcral 
cbxceptions and assignnlents of error, as they present no new or now1 
point of law not heretofore settled by our decisions. 

The verdict and judgment will brl upheld. 
No error. 

( 'AVESI~~SS  PRODUCE COMPANY v. CITY OF RALEIGH. 

(Filed 26 March. 1925.) 

A~TEAL by plaintiff from Horfon, J., at Septenlher l'crni, 1924, of 
WAKE. 

I n  a suit to recover for loss alleged to have been caused by defendant's 
negligence or breach of contract in failing to protect plaintiff's fruit 
while in cold storage, the jury returned this verdict: 
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1. Did the defendant contract and agree to  accept and receive, for 
hire, fruits  of thc plaintiff, and to continuously operate its plant and 
maintain the necessary ant1 proper temperature therein, as alleged in 
the complaint ? Answer : No. 

2. I f  so, did thc defendant fai l  to continuously operate its plant and 
maintain the necessary and proper temperature therein, as alleged in  the 
complaint ? Ans~ver : 

3. Were the f ru i t s  of the plaintiff damaged by the  negligence of thc 
defendant, as  alleged in the eon~plaint  ? Ans\ver : S o .  

4. What  damages, if any, i s  the plaintiff entitled to  recover of the 
defendant ? Answer : 

Judgment for defendant. Appeal by plaintiff. 

Douglass & Douylass  for plaintif f .  
C'has. U. H a r r i s  and  IT'. C. Barnes  for d e f e t l d a t ~ f .  

I'ER CUBIAJI. I t  is not necessary to colisider the question whether the 
alleged coutract of the deferidant was u l t r a  r i rcs ,  for upon competent 
evidence arid a charge free from error the jury found that  no such 
contract had been made and that  the alleged loss had not been caused 
by the defendant's ncgligencc. 

The  exceptions to t h ~  a t ln i i s~io~l  alitl exc~lusion of c~vide~lce are without 
merit. 

S o  error. 

&'HAXI< M U R P H Y  ET AL.  T.. S. A. ICDWAltDS ET AI,. 

(Filed 25 March, 1923.) 

.\ITE:AL l)y defeildal~ts from ( ' a l u e r f ,  J., at September Term, 1924, of 
C'KTAIBERLAND. 

Civil action to set asid(. a deed and to recover possession of the land 
purported to  be conveyed thertby, i t  being a l l~gcd  that  the paper-writing 
in question was not the act and deed of plaintiffs' ancestor, in that  the 
same was nc.xer signed by him or executed with his authority. The  case 
was tried upon thc followillg issues: 

''I. Was thc paper-writing, a copy of ~vliicll is  attached to  the com- 
plaint and marked Exhibit A, and which is registered in the office of 
the registcr of detds of Cumberland County in Book 286, p. 14, the 
act and deed of Ephra im McNair  ? Answer : 'No.' 

"2. Are  tho plaintiffs the owners and entitled to the possession of the 
lands described in the complaint 1 Answer : 'Yes.' 
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"3. Are plaintiffs the sole surviving heirs at law of Ep'hraim McNair, 
who died intestate in Cumberland County in July, ::918? Answer: 
'Yes.' " 

Judgment on the verdict for plaintiffs, from which the defendants 
appeal. 

6'. 111. Walker and Chas. G. Rose for plaintiffs. 
Bullard & Sfringfield and Downing B Downing for defendants. 

PER CURIAM. The controversy on trial narrowed itself to issues of 
fact, which the jury alone could determine. A careful perusal of the 
record leaves us with the impression that the case has been heard 
and determined substantially in agreement with the law bearing on the 
subject, and that the validity of the trial should be sustained. All mat- 
ters in dispute have been settled by the verdict, and no action or ruling 
on the part of the trial court has been discovered by us which we 
apprehend should be held for reversible or prejudicial error. 

I t  would only be a work of supererogation and repetition to discuss 
the exceptions, seriatim, as they present no new or novd point of law 
not heretofore settled by our decisions. The verdict and judgment will 
be upheld. 

S o  error. 

F. W. MOORE m AL, v. J. &I. CRAWFORD ET AL. 

(Filed 1 April, 1825.) 

LIPPEAL by plaintiffs from Cranmer, J. ,  at Chambers, 22 September, 
1924, from L ~ L A J I A S C E .  

Civil action to enjoin the defendants from paving A'.bright Avenue 
in the town of Graham and from levying an assessment to pay for same 
as authorized by law. There was a preliminary restraining order issued 
in the cause, and dissolved on the return day thereof, on the ground that 
no illegal conduct on the part of the defendants had heen shown, or 
cause for equitable relief established. From the judgment dissolving 
the temporary restraining order, the plaintiffs appeal. 

J.  S .  Cook for plaintiffs. 
W .  I .  Ward and J .  Dolph Long for defendants. 
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PER CURIAM. The record presents no legal or reversible error, and 
hence the judgment of the Superior Court, dissolving the temporary 
restraining order, issued in the cause, must be 

f i r m e d .  

STATE v. JESSE BAKBEE.  

(Filed 1 April, 1925.) 

APPEAL by defendant from Cranmer, J., at December Term, 1924, 
of DURHAM, upon conviction for a breach of C. S., sees. 4357 and 4358. 

Attorney-General Brummitt and Assistant Attorney-General ATas for 
the Stfit e. 

J .  W.  Barbee for defmdant. 

PER CURIARI. Upon examination of the record and the briefs we have 
concluded that the case has been tried in substantial compliance with 
the law and that no reversible error has been made to appear. 

No error. 

T H E  CITIZENS BANK & T R U S T  COMPANY V. J. J. KNOX, E. C. WOOD- 
B U R P  A N D  W. E.  MAULTSBY, PARTNERS, TRADING AS EL P A S 0  LUMBER 
COMPANY. 

(Filed 8 April, 1925.) 

APPEAL by defendants from Grady, J., and a jury, October Term, 
1924, NEW HANOVEX. 

Wright & Stevens for plaintif. 
Ilerbcrt hfcClammy for defendants. 

PER CCRIAM. This case was here on appeal and a new trial mas 
awarded defendant, 187 N. C., 565. On the hearing in the court below 
on the new trial, the issues submitted to the jury and their answers 
thereto, were as follows: 

"1. Did the plaintiff bank exercise due care and diligence in attempt- 
ing to collect the $500 draft referred to in the answer? Answer: (Yes.' 

"2. What amount, if any, has the plaintiff collected on said $500 
draft ? Answer : 'Nothing.' 
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"3. I n  uha t  amount, if anything, are the defendants indebted to the 
plaintiff on the $800 note sued on ? Answer : 9 ,  

The issues subinitted were those properly raised b j  the pleadings, 
and in accordance with the former decision in this case. 

Froin a careful illspection of the record, we can finc no prejudicial 
or reversible error. The jury having found the issues in favor of the 
plaintiff, and the question being one of fact, we find 

No error. 
STACY, C. J., and VARSER, J., took no part  in the vonsideration or 

decision of the case. 

THE MOTOR CONPANY v. EARLY MARION. 

(Filed 8 April, 1925.) 

,IPPEAL by defendants from Schewck, J.. February Term, 1925, of 
FORSYTH. 

l iast ings,  Boone & Dubose for plaintiff .  
H o l f o n  & Holton, and I'. W .  Kal lam for de fendanf .  

PER CURIAM. This case was heard in the Superior Court of Forsyth 
County, upon appeal from the Forsyth ~ o u l i t ~  Court. ~e fendan t ' s  
exceptionsto the rulings of the county court were owrruled, and he 
appealed to  this Court. 

Upon examination of the eritire record, it appears tgat the rulings 
of the Superior Court were, in all respects, in accordance with law; 

Therefore, let the judgment of the Superior Court of I'orsyth County 
be 

Affirmed. 

IIORT. A. .JARIIELL V. EDNA COTTOK MILLS. 

(Filed 15 April, 1025.) 

APPEAL by plaintiff from X c E l r o y ,  J., February Term, 1925, of 
G~ILFORD. 

R. T. St iers  and R. C.  Strudwick: for plaintiff. 
P. W .  Glidewell and K i n g ,  S a p p  & K i n g  for defendant. 
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PER CUKIAAL I i f t ~ r  h a r i n g  the argumci~ts of counsel, and froin a 
careful reading of the record and briefs in this case and examination 
of tho authorities in this jurisdiction, we are of the opinion that  the 
instant case is governed by the principles of law laid down i n  Butler e. 
Xfg. Co., 182 N.  C., p. 547. 

The  judgment of the court below is  
Affirmed. 

('ISC'IL OSBOIISE,  1n- HIS NEXT FRIEND, D. E. OSBOR 

(Filed 13 April, 1925.) 

I~PPEAI, by plaintiff from ilfcElroy, J., a t  J anua ry  Tcrm, 1925, of 
GUILFORD. 

Wilson & Frazier for plaintiff. 
Peacock, Dalton & Lyon and King, Sapp CE King for defendant. 

PER CURIAM. The  defendant i s  engaged in  the rnorcantile business 
at  Oakdale Cotton hlills and operates a Ford  car for the delivery of 
packages, and is  sued for personal in jury  alleged to have been caused 
by the negligence of his driver. An inspection of the record reveals 
no sufficient evidence of actionable negligence, and for this reason the 
judgment is  

Affirmed. 

GEORGE SOLOMON r. .T. A. KOONTZ, TRADIKG AS LIBERTY TAILORS. 

(Filed 15 April, 1923.) 
XcxLigenco-Evidence. 

In this action to  recover damages for the negligent injury to ylaiw 
tiff's hand caused by a burn, the defendant's objection to the esplanation 
of the plaintiff that he had kept his hand tied up to keep people from 
worrying him, is untenable. 

APPEAL by defendant from McElro,y, J., a t  Xoveinbrr Term, 1924, of 
FORSYTH. 

C i d  action to recover damages for personal injuries. Plaintiff 
was employed by defendant as a cleaner and presser of clothes. While 
engaged in  the performance of his duties as such employee, plaintiff mas 
burned about the face and hands by thc sudden ignition of gas and 
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f u n m  arising from gasoline which he was using in his work. This 
work was done in a sinrill room, in which it was necess:iry for plaintiff 
to use an artificial light. Defendant had furnished for ;his purpose, an 
rlectric light shortly before the injury to plaintiff. T l  is electric light 
had been disconnected, as a result of the burning of an ~djoining build- 
ing. This fact was brought to the attention of defendant by plaintiff 
and defendant directed plaintiff to use a kerosene larip, then in the 
shop, promising him that he would have the electric light fixed in a 
few days. Relying upon this promise, plaintiff, although aware of tlic 
danger, used the lamp as directed. The gas and fumes mere ignited by 
the flame from the lamp, and plaintiff thereby injured. 

The foregoing are the facts as found by the jury. From the judg- 
inmt, that plaintiff recorer of defendant the sum of $3,500 as damages 
assessed by the jury, defendant appealed. 

X a n l y ,  Nendren  & 'It'omble and L. B. Vrtrl1 f o ~  plaint if. 
Ru.ymond G. P a r k e ~  and L. V .  Scott for defendant. 

PER CURJAM. KO exceptions to the charge of the court to the jury 
appear in the statement of cast. on appeal. The charge is set out in full. 
Tt is in  all respects full, clear and correct. S o  crrors arc: assigned to in- 
structions as given, or to failure to give proper iimtructions upon 
csscntial matters involved in the rontroversy. 

Plaintiff, testifying as a witness in his own behalf, was asked the 
question: '(Why do you use that cloth on your hand!" Defendant's 
objection to this question was overruled. Defendant excl2pted. Plaintiff 
replied: "To keep everyb0.d~ from worrying me about what is the 
matter with my hand. Some ask me if I had the leprosy, and then I 
have to go to work and explain it all-how it was done-when I have 
time to talk." Plaintiff had testified that his hands were burned by 
the flames and that the skin had peeled off; that he could not use his 
hands with any satisfaction. There was no motion t o  strike out the 
answer or any part of it. Defendant's assignment of error based on this 
exception cannot be sustained. Both question and ans,wer mere com- 
petent as tending to show that plaintiff's hand was burned as alleged 
and contended. The interesting question discussed in di?fendant's brief 
as to whether plaintiff could recover for humiliation rwdt ing  from a 
deformed hand does not arise upon the record. The competency of the 
eridence does not depend upon the answer to this question. 

We have examined the other assignments of error. They are not 
sustained. The verdict of the jury has been rendered upon competent 
evidence, and the judgment must be affirmed. There is 

No error. 
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TAURA ROSS HARGIZAVE AND ELDORA ROSS r. S. 8. McSIKCH. 

(Filed 6 May, 1025.) 

A 1 ~ ~ ~ ~ . ~ ~  by defendant from Shaw,  J., a t  K o ~ e m b e r  Term, 1924, of 
M C I E C I ~ L ~ U U R G ,  upon the following verdict : 

1. Are  the plaintiffs the owners in  fee of the lot described in  the 
complaint ? Answer : Yes. 

2. H a s  the  defendant any interest in said lo t ?  Answer : KO. 

I).  TI'. Spencer, l ' i l lett  & Guthrie and C. IF. Tillett, Jr., for plaintiffs. 
J .  F .  Flowers for defendant. 

PER C'CRIAM. This i s  a n  action to remove a cloud from the plain- 
tiffs' title to a lot in the city of Charlotte. I n  1914 the defendant 
executed a deed of trust conveying real estate i n  Ward 4 to secure 
certain indebtedness mentioned in  said deed and afterward made default 
in payment. T h e  trustees sold the land in  1918 to the Home Realty 
Company, subsequently known as  the American Tit le and Guaranty 
Company, and executed to the  purchaser a deed therefor. Suit  was 
then brought to dispossess the defendant, and judgnlent was rendered 
against him. I n  1919 a par t  of the land was corneyed to TV. F. 
Buchanan, and in 1923 the rerrminder thereof \\:is coin-eyed to C. T. 
Johnson. Thereafter Johnson conveyed to the plaintiffs that  portion 
of the land which lies between the lot conveyed to Buclianau and 
the lot known as the T r i s t o n  property. T h e  plaintiffs a re  in pos- 
session, and they allege that  the defendant has wrongfully set u p  a 
claim of title to their property. 

The  defendant filed an  answer outlining his former transactions with 
the American Trust  Company and alleging tha t  this company or the 
Arrierican TitIe and Guaranty Company, subsidiary thereto, had 
received the property in question under a trust agreement which had 
not been performed, and by virtue of which the Tit le and Guaranty 
Company was v i thout  authority to transfer the title. 

Record and parol evidence was introduced, and a t  the conclusion' of 
the evidence thc jury nere  instructed, under the adniissions made b: 
counsel, tha t  if they found the facts to be as shown in the records and 
testified t o  by the witnesses they should answer the first issue "Yes" 
and the second "No." 

Wo are satisfied from an examination of the record that  there is no 
error in this instruction. I n  fact, upon his own shoving the defendant 
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has failed to establish a valid defense to the plaintiffs' cause of action. 
-1 discussion of the exceptions would serve no useful purpose, and for 
this reason is omitted. 

S o  error. 

CIARKSOX and VAKSEII, J .J . ,  not sitting. 

STATE v. MARIO9  RAY. 

(Filed 20 May, 1925.) 

APPEAL from XcElro:y ,  J., a t  November Term, 1924, of BT~XCOMBE. 
Marion Ray  mas conricted of larceny and receiving fitolen property, 

a n d  he appeals. 

.ittorney-Ge71cml Wtw m m  i f f  atid Assis tant  , I  t f o m e y - G e n e r a l  Ka.sh f o r  
f h e  S f a f e .  

Robrr t  R. R e y n o l d s  for d e f e n d a n f .  

I'ER CCRIA~I.  The defendant has appealed from a sentence confining 
him for a period of twelve months in the cornmoil jail of Buncombe 
County and assigning him to work on the  roads of Buncombe County 
without stripes. 

The case was fair ly and properly tried. The charge of the learned 
and careful judge who tried the  case below was full and fair. The  
cvidence was sufficient to sustain the verdict. T h e  exceptions are with- 
out merit. 

We can find i n  tlic trial 
S o  error. 

- -. - -- - 

OSC,\It ('.\I',I,E V. KITCHEN LUMBER COMPANY. 

(Filed 3 June, 1925.) 

b:nq)loger and B:11iplogct~-3fastcr and Servant-Safe Place to Work- 
Instructions-Xppral and Error. 

The employer is required to furnish his employee a sal'e place to work, 
in  this case in the pt>rformance of his duties around a band saw, only 
in  the exercise of ordinary care, and an instruction that i t  was his duty 
to do so is hc7d nndw the facts in this caw as reversibl~~ error. 

APPEAL by ddrfcndaut from Fin lpy .  J., at March Term, 1925, of 
GRAHA?J. 
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Civil action to rccover damages for an  alleged negligent in jury  sus- 
tained by plaintiff, all employee of the  defendant, on 22 ,lpril,  1924, 
while vorking as ail "off-bearer" around a band saw in  the lumber 
plant of the defendant company. 

From a verdict establishing liability, niitl judgment thereon, the 
,icfendant appeals, assiguing errors. 

'1'. ,If. Jenkins for p lainf i f .  
Ti.  L. I 'hil l ips nntl  '4. IIal1 Johnsfon for  defontlanf. 

l'e,n C v m ~ a r .  I k f t i d a l ~ t  assigus as error the following excerpt from 
the charge: "The czourt charges you as  a matter of law that  the duty 
devolves upon the tlefeildant to furnish the plaintiff a reasonably safe 
place to work, reasonably safe machinery, appliances, and that  they 
should be operated in  a reasonably safe may." 

This  instruction is in direct conflict with what was said in  Owen 2.. 
Lumber Co., 185 S. C., 612; Gaither z3. Clement, 183 N .  C., 455 ;  
Trit t  v. Lumber Co., 183 N .  C., 830; Smifh v. R. R., 152 N. C., 296, 
and must be held for reversible error. 

Speaking to the question in X u ~ p h y  v. Lumber C'o., 186 X. C., 746, 
it was said:  "It is not the absolute duty of the master to  provide for 
liis s ~ r ~ a ~ i t  a reasoilably safe place to work and t o  furnish him reason- 
:rbly safe appliances with which to  execute the work assigned-such 
would practically render tho master an insurer i n  every hazardous 
c~mployment-but i t  is  h is  duty to  do these things in the exercise of ordi- 
nary care. O w e n  n. Lumber Co., supra. This  limitation on the 
master's duty is  not a mere play on words, nor a distinction without a 
difference, but it constitutes a substantial fact, or circumstance, affect- 
ing the rights of the parties. TI-itt v. Lumber Co., supra." 

Tt is  conceded by the plaintiff that  the exception to this instructiorl 
is well taken unless the error mas cured in other portions of the  charge. 
We do not find that  i t  was so cured. ,Z new tr ial  must be awarded. 

New trial. 

- 

T. I. HUGHES v. BYRON LUTHER. 

(Filed 3 June, 1925.) 

Svgligence-Automobi1t.s-Proximate Cause-Sonsuit. 
Where there is evidence tending to show that the plaintiff w i ~ s  c l r i v i w  

his auto~nol)ilt. a t  night along a public highway, and was clamagril I). 
defentl:~nt's tl.l~(.li t:111ding alnnz thcl sidv of the rowtl \vitlinnt :t l ight  
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as required by C. S., 2618, defendant's motion as of ncnsuit is properly 
granted when his violation of the statute had not in any nay produced 
the injury  or aided in causing it. 

APPEAL by plaintiff from Stack, J., at February Term, 1925, of 
BUNCOMBE. 

Action to recoyer damages for injury to plaintiff's automobile, alleged 
to have been caused by the negligence of defendant. .It close of evi- 
dence introduced by plaintiff, upon motion of defendant, there was 
judgment of nonsuit. From this judgment plaintiff appealed. 

Fortune d Fortune f o r  plaintiff. 
George 41. Pritchard f o ~  defelzdant. 

PER CURIAM. Plaintiff was driving an automobile on a public road 
in Buncombe County, about 9 :30 p. m. As he drove around a curve 
at  the rate of 27 or 28 miles per hour, with the lights on his automo- 
bile, he saw, standing on the right-hand side of the road, about three 
feet from its edge, defendant's truck. There was no light on this truck. 
Plaintiff saw the truck about 75 yards ahead of him. The road was 
about 15  feet wide. Another automobile with lights blrning was ap- 
proaching from the opposite direction. Plaintiff did not turn out or 
stop his automobile, but drore into the truck. H e  testified that he 
thought the truck was moring. After he struck the truck his automo- 
bile skidded about 20 yards. I t  was injured by the collision. 

Conceding that it was negligence for defendant to stop his truck on 
the roadside in  the night time and not to have a light on the rear, as 
required by statute (C. S., 2615)) this negligence was no: the proximate 
cause of the injury to plaintiff's automobile. Plaintiff approached 
defendant's truck at  a rapid rate of speed, returning, as he says, from a 
fishing trip, and, it appears, drore into the truck, which he saw first at 
a distance of 75 yards. He saw the car approaching frcm the opposite 
direction, and yet when he struck defendant's truck was going at  a rate 
which caused his automobile to skid 20 yards. There was no error in 
rendering judgment of nonsuit in this case, and the judgment is 
affirmed. 

No error. 
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CASES FILED WITHOUT WRITTEN OPINIONS 

Croom v. Dunn. (222) 

Dunn r. Jones. (224) 

Dunn r. Tilghman. (223) 

Key v. Lumber Co. (583) 

Slm~v r. Ha i~d le  Co. (16)  

CHANGE IN RULE 5 REGARDING TIME FOR DOCKETING 
TRANSCRIPT OF APPEAL 

I t  i s  ordered by the Court that  Rule  5, a s  published on pagc 788 of 183 K. C.. 
be amended by strihing out  t he  n o r d  "seven" on the  bottom line of pagc 78s 
811d inserting in  lieu thereof the  word "fourteen." T h e  effect of this order 
being tha t  transcript  of appeal shall  be required to be docketed in this Court 
fourteen days  preceding the  call of t he  District to which i t  belongs, i l~+ad  
of seven days  a s  heretofore rcquired, but does not affect t ime for  filing briefs 

This order will become effectire 1 January,  1026, but  i t  is  desired by thcl 
Court t h a t  i t s  provision be ohserved prior to tl?at time. 

For the  Cour t :  VAKSELI. J 
24 June,  1925. 



APPEALS FROM S U P R E M E  COURT O F  NORTH CAROLINA 

List below of the cases which came to the Supreme Court of the  Cnitccl 
States during the October Term, 1921, ou writ of error or  writ of 
certiorari to your court : 

No. 71. Southern Ity. Co. et al., Plaintiff ill error, l:. City of 1)ur- 
ham et al., affirmed with costs, November 17, 1924. 

Xo. 290. Yadkiil R .  R. Co. et al., Petitioners, v. Sipuorl, Adiniuis- 
tratrix, petition granted February  18, 1924; r~vc r scd  with costs ;111(1 

renlanded February  2, 1925. 

No. 253. Seaboard Al i r  Line Ry. Co., l'laii~tiff in  error, v. Bedshe, dis- 
missed with costs 011 motion of Plaintiff in wror,  J anua ry  26, 192.5. 

KO. 322. Nor th  Carolina R .  R. Co., I'otitio~~cw, \.. Story, Shc>rif-f, 
petition granted Apri l  7, 1924; rercrsul \\.it11 cdosts ii11(1 r ( ~ ~ n i i ~ l d ~ ~ d  
Narch  16, 1926. 

No. 650. Hiawassce R i w r  I'ower Co., Plaintiff in  error, v. Carolina- 
Tennessee Power Co., dismissed for  want of jurisdictioi~ on March 23, 
1925. 

S o .  319, October Term, 1925, Wacliovia Bank Q Trus t  Co., ,Idms., 
Plaintiff in  error, T-. ~ o u g h t o u ,  Comr., dockcted March 17, 1923, not 
yet argued. 

KO. 387, October Term, 1925, Vanderbilt rt al., Receivers, ctc., P l u i ~ l -  
tiff i n  error, v. Atlantic Coast Line R. R. Co., docketed .!pi1 27, 1925, 
11ot yet argued. 



Note: 
Pages 

thru 

do not exist. 



INDEX. 

ABATEMEST.  Sce Grand .Jury, 1. 

-iCCEPTAliCE:. Src ('omprolnise and Se t t l rn~ rn t .  1 : A l ~ l ~ e n l  and I.;rror, IS: 
Contracts, 17. 

A%CCOUNT. See Injunction. 1 : ( 'ontrt~c~ts,  11'. 



INDEX. 

fa i lure  to ~ .o lu]~ly  \\.it11 C. S., :MS, rendered the  tr;lusaction r ~ ~ i t l .  
: ~ n d  C(. S., 3291. n ~ i ~ k i n g  such fa i lure  :I niistlemeaiic,r, does not ;~ffcbc.t 
the  result .  l b i d .  

1 .Itlt.a)~cc'mo~tn.-,h~ adrancement  i s  a ~ ~ r o r i s i o n  made by a parent  ( 1 1 1  

I~cxl~alf of a child f o r  the  purpose of a ~ l r a n c i n g  t h i i  child in life a l ~ t l  
to eilal~le liiui to :~nt ic ipatc  hi> inheiitalice to tlie e s t en t  of sue11 
;lilv;incen~eilt. L t i ~ s f o r d  c. I-arbl'origlr, 470. 

2 .  Sa nte-ll~il1,s-1)criscc-I ~ ~ t c r c ~ s t - E : Y t - T l e  ortliii:~ry 
rule t l ~ t  nu a t l r ; ~ l ~ c c m t ~ i ~ t  hears interest  froin the d(nt1i of t he  p : l r ( > ~ ~ t  
t l o t ~  not coi~t ro l  t he  illtent maiiifestly appearing f rom the  ~ ~ a r e n t ' s  
will to the. coi l t r : l r~ . ;  nor  will t he  death  of t h e  tr%tator control ill 
il~sttliic's \rlltsre his erl lress i n t e l ~ t  is  to postpolle i n  equal divisioi~ 
;~inolli. his c.11iltlrt~11 until a f t e r  thc  death  of his wife, to wlionl thc. 
cstatt, is  thus  girt.11, fo r  in such c a s w  interest  on llic at lvanccmc~i~ts 
c.omnic3ilces f rom the  tlcntli of tlie l ife tenant. (.'. S . ,  : M 4 ,  providing 
t l i :~t  t l i ~  c'sistt~nce of the  widow's l ife es ta te  is  110 bar to thc rights 
of vrsted rrniaiiitlcrs. 1i;ls no a l~l~l ica t ion .  Ibid.  

hT.IJIOS'1I. Sre I)irorc.e, 1. 

.\I.I.OW.IS('I<. Sce Husband and  Wife. 1. 

.\JII;SI )JII:ST. St.e A11l1enl and  Error ,  i ; Statutes,  4. 

hSS\VIZIL. See Pleadings, S. 
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of 1)twls. 1 : Ycrtlic4t, 1,  2 ;  Evideilctx, 4, 0, I,?, I T ,  20, 23, 24. 25, 26 .  27 : 
Kcgligtwta, (i, Y : Attnc8lnnent, 1 ; Wills, 10  ; Deeds a n i  Conreyancc~s. 7 .  
10 : l)i\-orw, 1 ; Issutv.  1. 2 ; Tasut ion ,  2,  0 ; Actions, 4 ; E i n l ~ l o y ~ ~ i .  ; I I I I I  

l~:rnl)loyer, 0, 7, S, 16. 1 7 ;  Intoxicating Liquor, 3. 





.\l'I'EAI, AKI) ICIiHOH-Oorttin tcc'd. 
!). .lppc2trT a11d I:rroi~-Itct~t~~uctior~s-E~vidertce-Hain1e 8rror.-As to 

wlirtlier testimony between tlie prosecuting witness arid t he  defendant 
l)rtsvious to the  commission of the  offense was  coml-.etent under  tlitb 
fucats of  th is  cilse, q ~ r w c ?  Rut ,  if e r m r ,  i t  Tvas rendered harmless 
by tlit. instruction to the  jury tliat i t  was  incompetent and  not to bc 
consitlered I J ~  them. N. c..Dicliersot~, 328. 

10. . lppeal nrtrl E ~ ~ ~ r ~ o t - C t ~ i n ~ i ~ m Z  La~c-Bail-Sfutu fr~,-lJ1)o11 col~victioli 
of a niistle~~icwnor, t he  appellant may  IIOW be released, a s  a mut ter  
of r ight,  ulron his giving a bail bond ap1)roved by t l i~ ,  court  a s  to it. 
huftic.it.nc.y. C'. S., 4033. S. z.. B r a d s h ~ r .  401. 

I f .  Narrlc-Kccog~ci,~nnc*c.--111 tliiu S t a t e  the clifferelice bet\r.wu ;I recoplli- 
znnce and  a bail bond, 011 a1)l)e:ll ill a c.l,imianl action, i s  not 
recognized, and  the  obligation uuder eacli i s  held to he id~l i t ic i i l :  
:init whert. tlie bail bond i s  given. with sureties, in :~ccordiuiw wit11 
tlie order of t h e  court ,  approved a s  required therein,  and  fi1t.d with 
the  court ,  i t  l)ecomcs in legal effect a rcc-o~iiiznnce. ibid.  

12. Sfcinc2-b'or'm- Ipprora1.--A bail Imntl for  11 c r i n i i ~ ~ n l  o f i e n ~ t ~  is  ~ i o t  
required to he in any 1)articulnr form, and  a n  order of court  in 
I Y ~ ) ( Y +  thereto may dwicna te  tlie approval of tht. c.lerk a s  n prc- 
requisite, or t ha t  of some otlic~r offict,r thereof. I bid. 

I::. Same-Nigniny of S~rrcficn r p o n  C o 1 i d i t i o 1 ~ - I ' n 1 ~ f i ~ ~ . 9 ~ 3 ' o t i ( ~ f ~ - C o 1 e r t . ~ . -  
The fnilure of tlie principal to sign ;I h i 1  bond is in1 irrcgnl:lrity 
t ha t  does not necessarily release the  sureties thereol~ ,  and  held sufti- 
c i m t  if tlie sureties signed the  bond in t h e  presciice of t he  principal. 
\vlio delivtlred i t  to tlie clerk of the  court ,  and  i t  \.:as approved by 
the  clerk in :rccortli~~ice \\.it11 the  ortler of  t h r  cvourt, in1111 tiled 1iy hit11 
; ~ s  ;i cwurt r t~cwt l .  Iliid. 

14. Sam(,-h'cc30r.d.-lV1iere t h e  c:ourt lias ordered tliat one c:ouvicted of a 
vr imini~l  offense be released on bail, pclKling ail :~ppeal,  requiring tilt3 
1~)11tl to lw justitit>il by the  sureties :111cl :~ l )~ ro rec l .  by tlie clerk, in or 
out of ttwii, t.t c.. any contlitions 1)ct\wc11 the  parties upo11 which t h r  
sur t~t ies  niny l i n ~ t .  sigucd \\.ill not he binding ul)oli tlit: S t a t c  uuless 
;rpl~rovtvl 1)y the  court, aud  t h e  fac t  t h t  tht' slwrilf was  awarc  of 
:rnd rll)l,roved th r s r  caonditions is  not :~v;iilablt~ to tlitk sur t~t ics  s c c 4 h g  
to r~roi t l  1i:ll)ility. i ~ n d  is  not nlolic> snfficinit. Ibid.  

15. Bnm~~-Ji td{~~~tocts .- lVllet l ier  tht. fac ts  fount1 by the  t r ia l  jutlgc. and 
cwlit;~iutvl ill tlitb recortl \\.auld e l~ t i t l e  the  t11)l)rllallts to c.oi~siderntiol~ 
in t l i ~  Sul)t,rior ( 'ourt  under thc  l ~ r o ~ i s i o n s  of ('. S.. -IT,YS, is not 
llrt'srlltc'tl on th is  a11~e:1l. N c ) ~  blc. olit, of tlw sureties ( i l p l ) c l l :~~~ t s  ) 

who s ip l~ed the  1)ail lmncl c30ntlitiolially, \vlio \\.as not 1)rwent when 
tlitl l1111it1 \\.as delircsrrd to tlitl c l r rk ,  a l ~ t l  lint1 110 11:)ticv of t l ~ c  dis- 
c4inrgv of t11~. ~)risolic,r unti l  tlic n e s t  (lily. would not I)? cons id t~r t~d to 
I l aw  w : ~ i w d  his  rights. Ihid. 

10. .Ippc'al n1rt7 Rt.l.01.-Rccord-Coicrtn-Jicrtxr1icfio11.--Tllc juriviictioli of 
tho court  in t he  tlrtcrmination of a n  art ion does not arist. on a p 1 ~ a l  
~ v h c n  tht. record is  silent a s  to  tlic fac ts  wherron tlie motion i s  1)11recl. 
illid tlitt ma t t e r  is  called t o  t h e  a t te~l t io l l  of the  S u p r ~ m r  Court, by 
clernurwr, t he  tirqt timo. Cratcford 2.. .111r11 :~ i i t l  IZcalt?~ ("o. I . .  

Crawford,  433. 
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17. Appeal U I I ~  I;'rro~'- 00jccliotr.v cltrtl h'.rc:c'l~tio~rs - Ilric'fs - IZtclcs of 
C'orc17--It is  1lecess:iry t ha t  t lxct~l~tions a l ~ l ~ % r i ~ ~ g  in t he  record 011 

:1~pe:rl he mcntioncd in a l ~ ~ e l l a n t ' s  brief. with reason o r  argument 
to supllort them, to  enti t le them t o  be considt!retl 117 t h e  court ,  f o r  
otherwise they a r e  taken a s  ah :mdo~~ed .  Rulcl of ( 'ourt, 185 S. ('., 798. 
I n  r e  E'rcllcr ct a!., 500. 

1s. Appeal atrd Error-Criir~i~i(zl Larc-Solicitor's Acccptawc of Appcllee'x 
Case-Record.-TTliere tlie coriricted defendant on n t r ia l  of n crimi- 
i ~ a l  action serves in a p t  t ime his case on :rp~)enl on the  solicitor. \vho 
cntlorscs his acceptance thereon a s  thc  case tried. i t  \\.ill conclusivcily 
hc taltcn a s  the  case 011 nl)l)eal, ant1 may not hc correctrd by affitlavit 
of the, s t rnograp l~e r  t h a t  tlic judge's charge to the  jury had  bern 
imc.rurately t rn~ i sc r i l~ed  by I I P ~  from her  notes tnlicn a t  t he  tr ial .  
S. u. PuIn1o1.c, 53s. 

19. Appeal rrnd Et.ror-dyt~ec),le~rt (1,s to Facts-E.cidotce-I~rferolce-~Yctc~ 
!Trials.-\There t he  llarties to a ciri l  action h a r e  agrccd af ter  verdict 
and  jutlgment upon the  case so a s  to p r e s r ~ l t  t h t ~  qut'stie~n of 1111~ 011 

appeal, a new trial  n-ill he  ordered if the  facts so ngrretl upon permit 
of inferenccxs favorable to both or' the coriteneli~~i. p:lrticxs tint1 sutficient 
to s ' u j ~ ~ o r t  a wrt l ic t  in f a r o r  of both of t l ~ r m .  T11cX.o' I;. .lslt- 
craft ,  546. 

'(1. :lppeal awd E:t~~~o~-Rcttlc?~tcttt of Ctzsc-Soficc2 fo l'urtics-Stat~ttcs.-- 
I:nlcss t he  case on appeal to the  Snl~re ine  Court  1i:ls h e t ' ~ ~  settled by 
n g r w n ~ c n t  of c o u ~ ~ s r l ,  (I. S., 644, gives tlic l x~ r t i c s  the  right to 11~. 

notified by thc  judge of t l ir  place ant1 t ime lie \vill scxttle the> c.:lstS. 
and wlierc tlit. appellant has  askctl the  judge to fix t he  timv and 
place for  t he  ~urposc' ,  i t  is  e r ror  for  t he  t r ia l  jntlgc, to tlisrcgartl hi- 
r ight to be lrrr,sent. h". 2.. Bost,  639. 

21. Appeal and I5'rro1~-Jir1~ors-Chn~lI~~1i,qc-I't~~jtidic~-Rt~cor(7~11~i~-~~T'l1ert~ 
t he  ap11rll;111t makes a motion in t he  Supreme Court  fo r  a rrcortlari 
to  show tha t  lie had heen l)rejudic.etl hy being \vrongfnlly coml~ellrtl 
to  sc2c~cl~t n juror, h c  must  not only show t h a t  his p c ~ c m p t o r y  cchal- 
lent. hat1 Iwen rxlmustccl. hut tha t  tlie juror lrnd hcc )~~  retainc4 
subject to  his cscrgtion.  Ihid.  

22. .4ppcal a r ~ d  Errol.-Qricstio~zs a ~ l d  Atz.~1co..r--0bjcctio)zn atid Erccp- 
tiotts-l:'r'irlci~c.c-Votiotr.s.--Escelrtions to answers u n r c ~ l m ~ i s i v e  to 
questions should 11c made on motion to  s t r ike  tlicnl out : and gmera l  
exctyltions to cvidencae incomlretent only in 11:lrt \\.ill not he  consitlcrc~l 
on appeal. X n r t i ) ~  I.. I Ianes  Co., 644. 

23. dppc'ul ntld Ert.or-Fittdi?tgs of 1,oli'cr ( 'o~il ' f-- . tp]~fl~~l~tt  -1fust Shott' 
Error-Schools-~Cchool f)i.sft~ic~ts.-J~lrile on a l ~ p t ~ a l  from a juc1grncx~it 
refusing t o  continue a n  orrlcr rcMrni~iill,c the  fo rn~a t ion  nf a 1i?\\- 

school distr ict  within a county for  nonconformity with the  s t a t u t w  
agplicable, the  Suprrmc Court  may  disregard tlic finding of fac t  of 
the  lo\ver court and  cor~clude dift'erently upon i t s  own findings, i t  i s  
upon al~pell tmt to show error,  :ri~cl in the prc'sent c:rw the  fac ts  fount1 
by tlie It~\v(>r court a r r  sustainecl. I l o ~ c a r d  c. Board of Education,  67.7. 

24 Appeal attd E r r o r  - h'ulcn of Court - I)isntissal- Rci)~statentctlt - 
Lac'hc, -It is  imper :~t i re  t ha t  ap~]e l l :~nts  olwcrr-e the  rules of csourt 
~('i'uliltini' a r~pcn l i  ill order to g r e w i r c  this r ight,  and n h e r e  thts 
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appellant ant1 appellee h n r r  agreed a s  to t he  t ime fo r  serving case 
and  counterc2ase or cwept ions ,  t h e  mc?re fac t  that  tlie a l ~ ~ e l l a n t  
af tcwrnrds  t houg l~ t  lie had  a longer t ime for  tlie purpose than  tha t  
ngrt3ed upon is no ground for  h is  motion to reinstate h is  case af ter  
i t s  dismissal under t h e  rules. Hamby  a. Coti~fructiox Go., 747. 

2.5. Appeal aqfd Error-Co~ots-Agrcemc~it  (18 to Fintli?fy:; of Fact-Eri- 
de?1cc-T7erdict.-TT~11ere the  parties to t he  action liave agreed in 
writ ing t h a t  t h e  tr ial  judge should find the  fac ts  and  d raw his con- 
clusions of law therefrom. the  findings so made, surported by com- 
petent evidence, a r e  as conclusire, tru appeal,  a f  lliose otlierniic, 
found by the  jury. .ldcrliolt c. Condon. 748. 

26. Appeal a n d  E).ror-Ecide)~ce-Prejudice-Hn)nzlcss Error-Homicide- 
dIz~rdc~~.-TYhe~~e the  prisoner has  b w i  coiiricted of murder  in the  
first dcgrre with plenarg ctride~ice t h a t  he hns committed the  offense, 
tending, among other things, to  s l ~ o w  motive in the- ill-will of t he  
prisoner toward the  deceased in tlie lat ter 's  a t tack  upon t h e  prisoner's 
fa ther ,  with previous threa ts  of the  prisoner to t ake  the  l ife of the  
tlwcased on t h a t  account, and  the  prisoner has  taken :he s t and  in his 
o\rn bt>lialf and  testific,d to t he  absence of nlalicr o r  ill-will, th15 
esclusion of the  testimony of another of t h e  tlefenc'ant's witnwscs 
of a conrr rs :~t ion  lie had hat1 with t he  tleceawd, tentl inr to corrobo- 
r a t e  h im in th is  respect. is  : Held, if erroneous, not 'o b~ reversil)l(~ 
under tlie other e r ide i~ce  brought ou t  on the  tr ial .  13. 2.. L o w ,  7GO. 

27. .lppeal and  Erroi-Sczr Trialn-Stare Dwisis.--TYliert~ nlwn t h e  nc\\ 
t r ia l  grnntcd on a ~ l ~ e a l  by the  Supreme Court  tlie evidence i s  mat('- 
rially different from tha t  on tlie former tr ial ,  the  fornler a d j u d i c o t i o ~ ~  
is not conclusire and :~notlier  appeal will lie. .IlcCall I.. Institute. 773 

2s .  S a m c - E c i d c 1 1 c c - X o 1 1 s ~ ~ i t - C o ) ~ t r a c f - p 1 i  1'wfotwn)lcc. - Wli rw  
the  only qucstion inrol rcd  in a detcrminatir t3 issue is  whether t he  
duly authorized agent to sell land had  signwl the  r q u i r e d  writ ing 
for  his 1 ) r inc i~a l  a s  such agent. o r  simldg a s  an nt,:esting witness, 
and  the  place fo r  the  signature of t he  sc,ller i s  lcft  blank, and  thert. 
i s  no o th r r  clri t le~~ce r s r c p t  t ha t  the  p r o ~ ~ n s e d  lmrcl~ascr  was  informrtl 
t h a t  t he  agtlnt 11nd author i tg  only to snbniit to the  owner offer for 
the  irrol)txrty, in the  purchaser's su i t  for slwrific p?rformanct. tl113 
defendnnt i s  cutitled to a j u t lgn ie~~ t  a s  of nonsuit u l~on  his 1notio11 
therefor. Ibid.  

2!). . Ippeal and  6rr.01--Crintii!aZ L a f c - I t ~ a t r ~ c c f i o ~ i x - I - ' t ' c ~ ~ c i i ~ p t i o n  of Iiitio- 
cofce-Rcq~tcstcd Inxfwctioif r.-Defendz~nt's counuel iu n crimin:fl 
:~c t ion  may  lrresume t h a t  tlie t r ia l  judge \ \ i l l  cl~nrgc. the  jury nlloi! 
the  1)resumption of defendaiit 's innocence, and  :I q w i : ~ l  requcst, v i t l l  
cscc~l)tion to  i t s  rc~fust11, to th is  effwt,  i s  not n t w v a r >  to yr twl i~t  thv 
question on appeal. S .  7'. Hard!], 799. 

3 1 .  .Lppca7 aud  Errol,-l'a).tics-I?~terest.-IYlirlt ont. c l n i n ~ i ~ l g  a n  i n t c ~ w t  
in tlie subject-matter of the  litigntion has  hat1 his motion to h~ lwr- 
mittcd to  make himself a l ~ a r t y  ~ ,efused in the  Snlrcrior Court ,  his 
csception becomes i~umaterii l l  in t he  Snl)remt> Court  ( . n  appeal, wlit311 
i t  i s  adjudicated t h a t  under the  fac ts  of the  case 11c could II;I\-o 
neither acquired nor lost any right therein. Bot.tic!j 7.. Pricc,  820. 
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APPLICATION. See Insurance,  7.  

APPOINTMER'T. See \Tills, 9. 

APPROVAL. See Appeal and  Error ,  12. 

ARGURZEKT O F  COUSSEL. See Criminal La\\-, 25. 

ASSAULT. See Criminal Law, 6. 

ASSESSMEXTS. See Evidence, 2 ;  31uuicipal Corporatio~is,  3, 4. 6 :  Stat -  
utes,  3 ;  Courts, 16. 

AS SETS. See Bankruptcj-, 1. 

ASSUMED NAMES. See T r a d e  Names, 1. 

ASSUMPTION O F  RISKS.  See Employer and  Employee, 2, 11 : Negligence. O 

ATTACHMENT. See Warehousemen, 4. 
1. Attachment - Clerks of Court - Appeal- Stutufcs-Xofio)~s-C I L ~ C T -  

taktlzqs-Bond.-Where in  the  husbantl's civil action for  damaqes for  
t he  alienation of h is  n i fe ' s  affcctior~ the  plaintiff has  gixen the  untler- 
taking in a t tachment ,  and  the  defendant has  moved before t h e  clerk 
of the  court  for  a n  increase of t he  bond aild apl~ealed  from the  denial 
of h is  motion, and  t h e  same has  been sent to the  rehitlrwt jndgt. of 
the  district  accordingly, t h e  appeal i s  f rom a question of fac t  aq 
distinguished f rom a n  issue of fact ,  the  s ta tu tes  on t h e  subject  give 
the  plaintiff t he  r ight  to be heard  before the  judge, and  w l ~ c l e  the 
judge, notni ths tanding t h e  plaintiff's exl~ressetl  d e s ~ r c  to be heard.  
proceeds ~ ~ i t h o u t  affording h ~ m  this opportunity and increases his 
bond, his action is  contrary to  t h e  requirements of the  s ta tu te  and 
ineffectual. C. S., 633, 633, 636. B ~ r d  c. Sirwtn,  621. 

ATTORNEY AKD CLIEST.  See Bills and  Sotes ,  11: Criminal I.nv', 25 

AUTHORITY. See Principal and  Agent, 1. 

AUTORZOEILES. See Courts, 4 ; Highways. 1 : Iustrurtiollh, 4 : Segl ige~icr .  2,  
3, 7, 12;  Taxation,  3. 

BAIL. See.Appea1 and Error ,  10. 

BANKS AND BANKIXG. See Sta te  Trraburer.  2 ;  Statute';. ::; Bills ant1 
Notes, 3, 7. 

1. Banks  and  Bnding-Bills  a n d  Sotea-Deposits-deli to^. akfd Creditor - 
A bank is debtor to  i t s  clepocitor to t h e  amount  of t h e  deposit, and 
when a note of t h e  depositor to t he  bank hecomes d u ~ ,  to the  amomlt 
of t h e  note, t h e  d e ~ o c i t o r  bwomes a debtor to  the  I)ank, and  in thi\  
relationship the  bank may  credit  the  note in 17 hole or 111 pa r t ,  a s  tlw 
case may be, nit11 the  a l~ louu t  of the  deposit. G ic ihu )~  L' li7arrhoicuc. 
Go,  533. 

2. same-Deposits f o r  Collecf~on-Pa~/,~ze)tt.-\Yl~cre a bank has  recei\ed 
a valid check of i t s  depositor through a corresl~ondent bank, and 
sends i t  with other i tems fo r  payment against  i t s  reserve account in 
another  bank, and  t h ~  check of i t s  depositor remains unpaid nt  the  
t ime the  payee bank thereof goes into a receiver's hands  still o\vin;. 
i t s  depositor a certain balance and  holds a 1)ast due  note uf liis 
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like\visc, the double relntionsliil~ of debtor autl creditor exists in t l ~ ~  
receiver's  ion 11110n the note, and the del~ositor I S  entitled to 21 

cwtlit to the cstent of his d r l~os i t ;  arid, Held fur t l~o. ,  the fact thrit 
the p:lytlr hank marked the depositor's check paid, returned i t  to 
liini 2111(1 l~ntl this transaction entered regularly upon its books, cannot 
vary tllc fact that  the check had not btvn paid or affect the result. 
Z b id. 

:: Same-Sltbrogafiort.-TTl~ert. a depositor in a bank has drawn a check 
thereon to a third person. and by reason of the afterward insolvenc~ 
and receivership of the payee b a d  the check remains unpaid in thts 
hands of a b m k  that has received i t  in the course of collection, by 
paying the check so held the depositor is subrogated to the rights of 
the bank thus llolding the check in an  ac'tion thereon brought against 
him, by the receiver of the payee bank. Ibid. 

4. Banks and Battkii~g-0nco.s-Pri~tcipal ofad ilgcl~f-B(lls and Notes- 
Endorsers-Holder with Sotice.-The president of a hank has no 
implied right from his official position to use the moneys of the bank 
for his own adrantace, and where he has endorsed in the name of 
the bank a note given by a corporntion or third person wherein he is 
pecuniarily interested, to a payee, the transaction puts the payee 
upon notice of the want of authority of the president to so act for 
the bank, and where the bank has no financial interest in the trans- 
action and the president no express authority so to biud it ,  the payee 
of the note may not recover from the bmlk as  cndoiser the amount 
due her thereon. Stonsell T. I'n~jnc. 647. 

BbKIiRUPTCT. See Estates, 4. 
1. Bankrz~pfcll-Estates-Keli)iqftisl~)?zcnt of dsnefn-E;lc~:fion-Cou!.ts.- 

Where a trustee in bankruptcy has determined that  certain of the 
lands of the deceased bankrupt were valueless to the estate and 
would be a burden rather than an  asset in his administration, and 
for this reason turns them over to the administrator of the deceased 
bankrupt to be used by him in settling his estate, whi13h the bankrupt 
court has approl-ed, his election so to do is irrerocably binding upon 
him, and upon the lands thereafter becoming valual~le he may not 
claim tlw sanle as a par t  of the assets of the banlrrupt estatts 
Z I T ~ I ~  1. .  Zfarr i~,  40.7. 

2 .  rc'am~-Qucstio)?s for Jury-Trials.-Held. ul~on collflicl ing evidence in 
this case as  to whether the trustee in b a n k r u ~ t c y  had turued over to 
the atln~inistrator of the deceased certain lands as  v:llueless, etc., or 
whether Iic had done so only for the purpose of administration ant1 
payment of tlehts, the question of full rt~lense or relinquishment of 
the lands \\.as settled by the affirmatire verdict of the jury. Ibid. 

3. Aa~tc-Intereottio~t-~-1ctiot~s-Guardia~ und 1l'or.tl.-Where the con- 
troversy is made to depend u ] m ~  ~vhether the ~vidow of the deceased 
in her action n a s  entitled to a certain fund in the administrator's 
hands of Ilrr deceased husband as  against the trustee in bankruptcy 
of his estate, an  intervener, in behalf of herself and her two children, 
a s  between the widow and her children, the better practice would be 
an  independent adversary proreeding, or the same may be determined 
in the present action by haring a gumlinn ad litem appointed for 
the children nho  are minors Ibid. 
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nl<XEE'ITS. Scc Alu~~icil lnl  Corporation<, 1, 7. 

BII,LS O F  1,Ar)lSG. See Commerce, 1 ; Carriers.  4. 6 

l:IIJ,S A K r )  SOTISS. SIT Uaillis and  Banking, 1. 1. 
1. I~i l l , s  cord Sofcs-Sc,qotia ble In s t~~ i~nzcw ts-Surctll-h7trdor.se,-.lg).cc- 

mor t  to Il.ail-e .\-ofice-*4'tatutes.-Wllere nl1on the  f ace  of a n e w -  
t iable note  t hc r r  i s  :III agreement to ~ v n i r e  notice of dishonor o r  a n  
t~s tcns ion of time. etc., one placing his name on t h r  back thereof is  
tlccmetl to be a n  eudorscr without intlic.ntion of ot11c.r liability tllrrt,in. 
ant1 i s  I j ou~~ t l  by the  agreement exl~rctssc,tl irr tllc f;lc3c of the  instrument 
\vaiving notic8cx. vtc. ('. S.. "!)!IS ( 6 ) .  3044, :IO!lL'. Gillam c. Tl~alker-, 189. 

2. Sa~~zc--Ecitlorcc-~~q~~it~~--C'o~~tril~i~tio~~-~letio~~~~-It may be  shown 11y 
~1iir.01 e r i t l e ~ ~ c e  ns I~ t twccn  one signing a negotiable notc and one ~ 1 1 0  
1x1s endorsed the  same t h a t  the  former had  signed fo r  the  accommno- 
(lation of t he  maker ,  and  the  endorser fo r  accommodation had  vcir- 
bally agreed with the  sure ty  ~ r h o s e  name appeared u l ~ o n  the  facc, o f  
t he  note a s  a joint 1IIakel. t h a t  they both were to  be bound cqu:llly 
thereon as sureties, and  under the  evidence in th is  case the comnlte~, 
who h a s  paid t h e  notc may mainta in  his action for  c o n t r i b n t i o ~ ~  
against  t h e  one whose name appear td  thereon a s  endorser. ('. S.. 
3965. Ibid.  

2. Bills a ) ~ d  1-otcs-Segotiable I ) ~ s ~ I ~ ~ ~ ~ I L ~ I ~ ~ ~ - I ~ ~ ~ ~ I c ~ - I I ~ ~ ~ c ~ I ~  i)i Uuc, 
Coumc-Sotice-Bank a n d  Ba~zliing-Certificate~-U~po~sit~.-\Vl~e~~ 
one has  acquired a note tainted with f r aud  between the  original 
part ies,  wit11 notice of t he  f raud,  lie i s  not  a n  irmocent holder fo r  
value. under t h e  provisions of t he  s t a tu t e ;  and  xvhen a bank h a s  
issued to  h im a certificate of derrosit upon acquiring the  note in good 
fa i th ,  for  value, for  t he  amount  thereof, without notice and before 
matur i ty ,  the  original f r aud  inra l ida tes  t he  certificate of deposit as 
to such holder, and can confer no superior r ight  upon him than  t h a t  
existing under tllc note itself. Proctor 1.. Fcrti l izcr Co., 243. 

4 Same-IJcido~cc-Bto'de~c of Proof -When t h e  c ~ i d e n c e  and verdict 
thercon establisl~es t he  fac t  t ha t  a negotiable instrument had  been 
:rcquir?d I)y a holder n i t h  notice of t he  f r aud  betneen the  orisinal  
part ies,  t h e  I)nrdnl of proof i s  on him, claiming to be an  i ~ ~ n c z e n t  
holder in due  course, to  establish thxt  fnvt. Ibid.  

.7, Bills ci)rtl 1.otc.s-Ycgotiablc I ) ~ s t r r c t ) ~ t ~ ~ t s - - I l u c  ('orcrsc'-Jlortyrc!/cs- 
Stctfrrtcts.-I~cfe~1(1a11ts, payees of a notc. endorsed the  note sccurcd hy 
mortgnpcl on 1:1nds duly recorded 10 plaintiff in clue course for  ralnci 
hcfore maturity,  and  tllcrcafter t he  equitable owners of the  land soltl 
and  c o ~ i r ~ y e d  the  same to  another for value. Held, in the  absence of 
ngwemont to t he  contr:lry, t h e  rndorsrmrnt  of the  note hy the  pnyw 
to tht, plaintiff carried t h e  mortgage security. C. S.. 3033. and tht, 
mort,@gce held the  legal t i t le in t ru s t  fo r  the  plaintiff under thcb 
terms of tlle mortgage: and  under ;I clecrre of sale by the  conrt. 
with a11 parties a t  interest  before tlle court ,  i t  hecomes immaterittl 
whether the  plaintiff had no r ight  to exercise t he  1)on-er of for(,- 
closure. Trrrst C'o. c. lvllife. 281. 
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IIILLS AND XOTISS-Cotlti)i~tcd. 
6. Same-Estoppel-Cn,iccllnfio~~-Pa~~tie-I wjuit:~l)lt~ t3stol)- 

pel will not operate npon s t rangers  thereto, and  unt1t.r t hc  facats of 
this ca se :  Held,  the  holdw in due  course of a ~ l t ~ t t ,  socured by 1110rt- 
gage was  not  estopl~ed by t h e  representations of t he  mortgagccx t11;1t 
tllc mortgagor of lands  had  a n  unencumbered titltl thrrein,  or tlw 
subsequent cancellation of tlie mortgage, n l ien  the  mcrtgage sccuril~: 
the  note had  been duly executed and  registered and  the  representn- 
tion of tlie mortgagee was  made without knowlcclgr 01, c o n s n ~ t  of thc~ 
holdtlr of the  note. Ibid.  

7 .  Bills n ~ t d  Sotc.v-Bawk.~ cofd R a ~ ~ X i ) ~ ~ - P a ~ j n ~ c ~ ~ t - - ( ' ( ~ , ~ I t i o ~ ' s  Chc(~1;- 
Collcct io?t-Se~7ige~ce-Bro.dc?~ of Proof.-Where thv deftwse to :I I I  

action by a bank upon a n  unpaid check given for  n 1):lrtinl 11:1ynic~nt 
upon one of a series of mortgage notes i s  the  neqligence of the, 

plaintiff hank in not ha r ing  used a course of collection \ v l ~ c r r i l ~  the' 
check nould  h a r e  I)etw promptly presented to t h e  tlrawc~e hank ant1 
paid,  t he  hu rdn i  is  on the  defendant relying t l lr~~.con. B n ~ k  1. .  

Barrow,  303. 

8. Same-Ez.ide)~cc-Sot~~stiit-Qtcesfions f o r  ,T~cty.--In a n  action by 1)laill- 
tiff land bank to  recover upon certain notes given by :I borro\vtlr. 
secured by mortgage on the  amortiz:~tioll plan fo r  dt'filnlt in p i ~ y m c ~ ~ t  
of oue of i t s  ~ ~ o t e s  in the  series \vhert>in. untler tlie tornis of thrs 
transac3tion, all of tlie notes became tine and  p:lynl)l(~. thvrr  wns c\-i- 
tlc,nce tending to  sliow t h a t  under  instruc+ions of t l ~ c l  l)lt~intiiT tht' 
defendants obtained a cashier's check for tlie full  aluount of tht' 
payment of t he  note then d w ,  \rhicli the  plaintiff \r , ls  to  accept a s  
l ~ a y m e l ~ t ,  and, owing to  the  plaintiff's negligence, tlif check reac.hc.11 
t h e  bank of i t s  issuance a f t e r  i t  had  suqwntlecl payment : H c l d ,  two 
issues of fac t  were raisecl for  t he  jury--one. wlit~ther the  plaintift' 
had  agreed to accept the  cashier's check in absolute 1):iyment: ant1 
the  othcr,  wllether t h e  ])laintiff had  ~iegligently s t~lec t td  for tht- 
cashier's check a delayed course of cullrc'tion t h a t  prevented t 1 1 ~  
checli reaching tlie hank of i t s  issuance hefore payment had I)c> t311  

there  suspended: and a motion a s  of nonsuit was  l-<rolwrly clrnirtl. 
Ibid.  

9. Bi7ls and Sott's-.\-o)t?tcgotinble I?tsfrtrmc~ft.s-Kccitntio.~ix f o r  I'n1fir.- 
P r i m a  Fac i e  Ca.se-Prcs1i?~tptio~f~-1'1~ere is  no l ) r ~ w ~ ~ ~ ~ ~ t i o n  of a ( '011- 

s ideration for  a noliliegotinble i n r t r u m n ~ t ,  nud ul)c111 the  1)laintiSt' ill 
a n  nction thereon res ts  t he  burden of proof throughc~ut the  trixl of 
showing a sufficient consideration ; and  the  same rnlil g :~pl)lies \vhc>l~ 
tlie instrument makes out n prima facie rase  hy the  !.ecital of w l w  
1vlien i t s  execution :~ntl t l~ l i r c l -y  art, shown. H t i ~ t  c. h'fir(~, 4S2. 

10. Same-Bitrden of P1-oof-I~i .s1rft~tio~is~-~T11er~~ in a n  avt io l~  to rccaover 
npon a noiinegotial)lr note tlie plaintiff has  lnatle out :I prima facie 
case by sliowilig tlie execaution and  drlivery of t he  ! ~ ~ s t r u m r n t .  the' 
burden of disproving tlie issnc doos not shift  to  t he  drfr~ntlant,  an11 
recorery in tlie action will he tlenirtl if taking all t h r  er idencr  into 
cvnsider:ltion the jury may find i t  sufficiclnt to sustain n vcw1ic.t ill 
t he  defendant 's  f a ro r ,  or thnt no t \v i t l~ s t a l l ( l i~~g  the  p w s u ~ u p t i v ( ~  e ~ i -  
clence in t he  plaintiff's favor i t  lint1 not satisficld tlie jury 1)y i ts  
grea ter  weight t h a t  h e  \\->Is (~nt i t led  to  recover t h e ! ~ w n ,  o r  if thc~ 
evidence in defcntlant's f a r o r  has  h r rn  sufficiellt to ~ : ~ I ~ I I c c  in the  
minds of the  jury the p r i m i ~  favie l)rpsurnptioii in the plaintiff's 
favor.  Ibid.  
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B I L L  O F  PARTIC'ULAILS. See Illtosicatill;. 1,ic;uor. 4 

ROILER ISSPFX'TION ACT. S r e  Commerce. 4. 

1ZOSr)S. Sce I l~ jn l ic t io l~s .  1 ; ILcmo~-al of ('nnscs, 1 : . i t tacllmf~~it .  1 : ( ' o ~ r -  
trncts,  20. 

I ~ o r ~ d ~ - S t n t i r t ~ s - T ~ ~ t ( r n r i ~ '  Loall I ' m d  -1cf -Held, in th is  case, t h a t  tllc 
1)ropoued iisu:uice of bond$ in pursuance of chapter 100. Public La\\. 
of 102:3, k n o n n  :I\ t h e  "TTorltl \Yar Veterans' Loan Fund Act," unclc.1 
t he  fac ts  alleged jn t l lr  ~nml ) l : i~n t  and admitted by the  demurrer,  lin. 
not been nppioved h j  a majority of the  qualifirtl electoru of the  S tn t r  
:IS requlred by t h c  e\pres< plovisions of the  f t : l tutc ant1 :rrc). tllt 1 0  

fort., inralid.  I ' n t f o  ton 1.. Eueret t ,  S2S 

IIILI.:ACH. Sce Deeds a l ~ t l  ('onvc'yantty 3: ;\Iortgn;.f~s. 1 :  ('olitract.. h. 1::. 
19, 24. 

15URDICK O F  PIi00F. See Criminal Law,  2, 6, 19, 21 ; Courts, 9 ; Eml)loj  c r  
rind Emlrloyee. 3 ; Homicide, S ; Municipal Corporations. 3 : Taxation,  5 : 
Kegliqenct~, 3, 10: Hills and  Sotes ,  4, 5 ,  10;  Railroad% 2 ; Commrrc:). .7 : 
C'ontr:lcts, 15  ; Instruction\,  9 ; Wills, 14  ; ( ' :~r r i r rs ,  7. 

BURNING. See Eridencc,  10 

('ANCET,IATIOr\'. See Bills arid Notes, 6 ;  Dectls and  Conveyances, 20 

CAI'IAS. Sc? Criminal Law. 7, 8. 

( 'ARNAL I<NOWI,I.:I)GE. Constitutional TAW, 1. 

(',LIIRIERS. See S c ~ l i g c n c e .  1 ; Commerce, 1, 4 
1. Ca.~-ricrs-1Zail1~oad.s-Li2'~~stock-~~eyliger~~e-E~idc1~~~-So1~~sr~it.-F~vi- 

dencc t h a t  a carload of livestock transported over several lines of 
connecting carriers were  received a t  drstinatiou in bad condition. 
consisting of internal b r u i s ~ s  a s  well a s  inter-tliseases, i s  sufficient to  
car ry  the  case to  the jury, and  thrrt ,  was  no er ror  i n  so holding. 
Parn~itry Co. 1;. IZ. R.? 63. 

2 Same-Dantc1gea.-I11 a n  action t o  iecover tlamaxes again<t a railroatl 
company for  a negligent in jury  to n carload s l ~ i ~ m e n t  of livestoch. 
t h e  meauurtb of damages, n h e n  recoverable. is  the  difference h e t n r c ~ l  
t he  reasonable market  value of t h e  animala  hen they a ~ r i v e d  a t  
destination, when they were  found to  have rcaclled there in a dam- 
aged condition and  n h a t  t h e  reasonable markct  v:~lue would o thernise  
have  been except fo r  t h e  carrier 's  negligence. I b i d .  

3.  currier.^-Employer a n d  Employee-Vaster n ~ t 7  Nercnnt-Railroads- 
TVrongf~tl Death-Homicide-Vicc-Princip~l-Eridc?~cc-~~o?zsuit.-~~ 
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ri1ilro:td ronllmiy is held liable for the 11oinic.ide of its c~mployt~r~ oil 
its railroad yard by another employer, when its vice-principal there011 
\ \ as  or should have been a n  are  beforehand of the intended killing. 
and ~ l ~ o u l d ,  wit11 the exercise of proper care, prevented i t ,  and \vllerc' 
the evidence is conflicting a s  to whether the killing could have been 
thus prcventcd by the defendant's vice-principal acting for the defcnd- 
an t  a t  the t in~e ,  tlle question should be submitted to tht? jury, whrther 
the deceased was ellgaged in interstate commerce a t  I he time of hi\ 
dent11 or in intrastate commerce. Sozctl~well v. R. I < . ,  417. 

4. Carriers - Co?n?ncrcc - Ordo. Sofifu Shipments - Del'icery Withoict 
IZcyuit'ing Bill of Ladiity-liT(zizer-Ti*.-The ruling of the Intel- 
state Commerce Comnission that the carrier must dcbmand the sur- 
render or i~ossession of the bill of lading of an order notify interstat(% 
shil)ment in accordance with its express terms before delivering thc 
shipment to the person therein designated must be obsrrved, and 
where the delivery is made contrary to this requirement, the con- 
signee a c q ~ ~ i r c s  no title thereto, and the custom of the dealings 
betwem tllc lmrties rannot waive this rc~quirr~nlt~tlt. It. I L .  2;. . i tm- 
f ie ld ,  681. 

3.  Sanle- . lc t io t~s-Co~~ft~ncts-? ' ,~oro.  a ~ r d  Cot~cet,sior~.-TY:?ere the termi- 
nal carrier's delivering agent on an intcmtate carload shipment bas 
delivered the sllil~mcwt to t h r  person to be notified williout requiring 
the surrender of the order notify bill of ladiug, and the carrier has 
paid the shipl~rr  for the goods thus tlclivered. whether in an action 
upon tlie contr:lc.t :issigned to it ,  or ill \~twngful conversion, thc, 
carrier may maint;iin its aetion against t11o eonsigilc~c~ o-€ tlie s11il)mellt. 
though the latter mag have bought rliroug11 >I tliirtl l)tmrson whom hcb 
has paid with knowledge that  the sllil)inri~t n.i~s ulron ;III order notifj. 
bill of lading subject to tlie ruling of tllc Intct.st;~te ('ommerce Com- 
mission in the respect stated. Ibid. 

6. Cawirrs of Goods-E~idcnce-Bills of Ladit~g-Co~l?l(,cti?tg Lines- 
Damages-Comrnr~.c~-Feder.nl Ntntutcs.--A bill of lading for the 
transportatiun of goods o ~ e r  several lines of commou carriers for 
delivery a t  destination is evidence of a joint contract of carriage 
including :t liability on the delivering ci~rrier,  and this position is 
not affected by the Carmaek Amentln~ent applying to interstate coin- 
merce. IZiff 1.. It. It., 386. 

7. Snn~c-Lost Co,~te)lts-Ec.idc?~ce-B~o~il('rt of IJr~oof.-Where the bill of 
lading and receipt issued by a railroad companS calls for two boses 
or packages "in al)parrnt good condition, contents and condition of 
contents unknown," and an action has been I)rought against the ter- 
minal carrier to recover a 1)art of the contents alleged to have been 
taken therefrom while in tlle carrier's possession, the proof of the 
receipt and bill of lading is only prima facie evidence of the receipt 
of tlie packages as  therein stated, with tlie further bxrden of proof 
on the plaintil't' of s11owing his loss, nhich he nlay do by showing the 
missing articles had been yaclred in  the cases before delivery to tht! 
carrier and were missing when received by the consignech, with further 
evidence tending to slion that  the contents of the package had hetw 
tampered with while in the carrier's lmsstmion. Ibid. 



S. Cni-rio-.~-Scgliget~ce-~~ci~7~~1~~~c-A~ot1~~1~if-I~~~~~t Clem' C11rcnce.-Upon 
;I motion ;IS of  o on suit in th is  (.as(' : Iflild, the  c l r i de~~ce  was  suf ic ier~t  
upou tht. issucl of the  contril1utory 11t~gligr11c.r of t he  plaintiff's intes- 
t a t e  to sustain a wrclict in l~ l a in t ib ' s  favor,  there  being testimony 
t11:lt tlirk t~ngincc~r on tlrfendimt riii1ro:rtl comp:iny's loc~omotire sllould 
have s c w  the  intestate in t ime to linvc aroitled the  injury.  under t he  
ru le  of thcl 1;lst clear c,11:111ct'. Uliorlc!/ P .  K. I:.. 634. 

('ASE. See Apyt'al and Error ,  3. S 

( 'ASHIER'S ('HI':('I<. See Bills and  Notrs. 7 .  

('AYEAT. See Wills, 10. 

('ICRTIFICATES. See Rills and Sotes ,  3. 

mortgiiye or1 llih htock of merc11:lndire (perhonnl 1)ropelt j  ). antl the 
mortgagee n a c  in peaceful lrossession thereof a t  the  time the  gent>rnl 
assignment \ \as made, the  t rus tee  under th is  deed takes  with noticr. 
notwithstantling t h e  mortgage was ineffectual under ou r  registration 
law a s  c.onstructire notice, antl a temporary restraining order of sale 
u ~ ~ r l r r  t h t ~  mortgage is  prolterl) t l iu~olr rd .  Coicn,i 1 . .  Iltrle. 6S.T 

('HII,D. S r r  Cor ls t i tu t io~~al  Lan-, 1; Wills. 7 

( 'HOSES I N  ACTIOS. See Par tnership ,  2 

('IRCUBISTANTIAT, EVIDEKCE. See Murder,  2 

( ' IT IES  ANI) TOWNS. Sec Highways. 1: ;\lunicipal Corporatinnu. 1. 2. 4, ti. 
S, 9 ;  Taxation,  5 :  C'onstitntional Law. 2. 

( ' rAIMS.  See Rluuicipal Corporations, 8 

('T,AIRI AND D E I J Y E R T .  See Eridcncr.  3 :  Actions, 2. 

( 'TZRKS O F  COURT. See Pleadings. 1 :  Judgments. 4. .5, 10: Jlortgngcs, 2 :  
Attachment,  1 :  Wills, 20. 

('T,OUD ON T I T L E .  See Taxation,  13. 
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('OI,I,ECTIOSS. Her Criminal Law, 2 ;  Employer and Employee, 4 ;  Rills 
;~ncl Sotcs, i : l'ilrtnersllil), 2 ; Banks and Ranking, 2 ; E~lucation, 3. 

C O I ~ L U S I O S .  See Injunctions, 4. 

COLOR O F  1'11'1,~:. See Gr:lnts, 2 : 1,iniittition of Actions, -I 

('OJIJIGIICE. Pee Carriers, 4, G .  
1. C'o,ntj~o'cc-Itctostate C'om~1tissio~t-Fcde1~a1 Stattlten--1)an~ayes-ll'otal 

Loss-Bills of Ltrdi~cg-Co1tdifio)~s-Cot1tt~acts-l2xpre Compa)~ies- 
Carrichrs.-In all action brought against an espress company for loss 
of :in interstate sliiplnent : Hcld, a total loss in t r a ~ ~ s i t  of tlie con- 
sigunient coinrs \ritliin the exception of the Federal statute (Cum- 
mills . i n ~ t ~ ~ ~ ~ l n i c ~ ~ ~ t .  4 Jl:~r(.li. 1015), "damagetl in transit by careltwness 
or 11t4iwnc.c~." r v n d e r i ~ ~ g  it unnect'ssary, a s  a condition precedent to 
recovery, to file written uotice within four months aft8.r a reasonable 
time for delivery has elapsed. Scott 2;. 13rpress Co., 377. 

2. Santc-Torts.-An action against an  espress company to recover dam- 
ages for the total loss of an interstate consignlnent of goods lost in 
transit is covered by the stipulation as  to tlie partial loss in the bill 
of lading, sountls in tort, iuld is cognizable in the jurisdictioii of the 
Superior Court, n1ie11 esceetling in umouut that  givvn, in cases of 
tort, to a justice of the lleace. Ibitl. 

3. Bamc-Federal Cot11 ts-PI ccedet~tr-Co)~fl/ct of Dccis,ons of L e s x r  
Courts.-Where a Fedelal question is presented in an  action irr the 
State courts. within their jurisdiction, the Federal law governs, but 
where tlie Su1)relue Court of the United States has r o t  decided tlit. 
particular question and the Federal courts of lesser jurisdiction are  
in conflict with each other, tlie State court will decide in accordnncr 
nit11 its own opinion. Ibid. 

4. Commerce-Cwt'rier.s-E'mplo~e,. arid Employee-Federal Statutes- 
Boiler Znspectio?~ Act-Employers' Liability Act-,Vc?gligence.-Thr 
Federal Boiler Inspection Act and the Employers' Liability Act are  
to be construed together, and under the latter act, so coustruetl, a 
railroad comymny engaged in interstate commerce is liable in damages 
to the plaintiKs iuteWate (employee) for failing to cccmply with the 
prorisions of tlie inspection act wit11 respect to the keeping of its 
locomoti~es in the safe condition required by the !nslrection act, 
whcri tlie injury resulting in death was prosimately caused thereby. 
irrcsl)ectirc of tlie question of contl,ibutory negligerice. Geroto 2.. 

It. IZ., 813. 

3. Same-I~istt~tcc.tio~~.~-Uurdet~ of IJroof.--Wliere there is allegation and 
el-idence that tlie defendant railroad company while engaged in inter- 
state comnierce 1)rosimatrlg caused the cleat11 of plair~tiff's intestate 
by an  esplosic~n caused by its negligently permitting the n a t e r  injec- 
tors for the boiler to be in such condition as  to admit of tlie passing 
of trash into the Iwilrr, the cause of tlie rsplosion: Held, while the 
insl)ection act does not specifically rrquire the use cbf strainers to 
catch tlie trash ul~on the injectors, their absence being alleged raises 
a question for the jury ils to ~ l i e t h e r  tlie statutory provision for the 
safety of en11)loyees had been complied n.ith ; and an instruction that 
should the jury find by the greater n.eight of the evidence that the 
defendant W;IS nt,gligent in this resl)ec.t, to find the ii,sue for plain- 
tiff, is not erroneous, the burden being ulwn the plaintiff. Ibid. 
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COMMON SOVRC'IC. See Title, 1. 

C'OhlPROJIISE AS11 SETTLEMENT.  
1. Compromise u11f.Z Netfle?iz~.)zt-Aeccpta)~ce of Check i l l  Full-Co)lt~.ucts- 

Pa~,ol  Bcidence-Statute of Frauds.-Upon the  controversy a s  to  
whether tlle plaiutiff and  defendant were  par tners  in the  sale of cer- 
ta in  real  estate,  elltitling the  plaiiitift' to h is  sha re  of the  profits 
therein, d e l ~ e r i d i ~ ~ g  upon the  question of h is  having paid his 11nrt of 
the  l~urc l iase  l ~ r i c c  of the  property, i n  tlle absence of rvidence of 
f raud,  a check t l r awi  to t h e  orclcr of the  defendant,  endorset1 to 1)c1 
in full srt t lement of t he  disl)uteil difference, and accepted by him 
:is sucli, c~iiclu(les the  clefe~idant so accepting the  check upon the  
issue (C. S., 8'361, and  also excludes par01 evidence a s  coutra- 
dictory of t he  writ ing under t h e  s ta tu te  of f rauds .  DcLoache c. 
I)eLoachc, 394. 

2 .  Sunzc-Frartd--Issue~-~~-crr;  'I'ria1s.-Vl)oii t he  record ill this a11pr3:il : 
Held,  there was  not evidence of f r aud  in t h e  acceptance of t h e  cllcck 
;IS in full  of the  dift'erence between the  1mrtic.s of the  amount iu 
d ispute ;  and, held furtht?, upon the  new t r ia l  an issue shoul*l be 
submitted to the  jury ullder the allegation thereof in the  complaint, 
should the  evidence be sufficient. Ibid. 

( 'OSDEhlNhTIOS.  See Jlunicipal  Corporations, 1. 

C'0NL)ITIOSS. See Iiisurinice, 1 ; ( ' r iminal Ida\\, 7 ; C'oiniuerce, 1 ; Appeal 
and  Error ,  13. 

('OKE'ISCATIOS. See Taxation,  S. 

( 'OSFLICT. Sec ('omruerce, 2 

COSFLICT OE' LAITS. See Wills, 13 

( 'OSXECTING 1,ISISS. See ( 'arriers,  6 

( 'OSSEKT. See Judgments,  6 ;  %:states, 2. 

( 'ONSIDERATIOS. See Contracts. 1, 16;  Illegitimate Children. 1 

CONSOLIDATED STATYTES. 
SEC. 

2. Executor undt,r l)o\rer of wills has  power to sell lands  in anothci~  
county. Clnrh' a. Homcu, 503. 

160. Action for  v w ~ i g f u l  death  must  be hrought by l~ersonnl  representa- 
t i r e ;  and  widow may  not i n d e l ~ n d e n t l y  recover n h e n  death  instmi- 
taneously fo l lons  t h e  wron,nful act. Craig .c. Lumber  Co., 137. 

203. Defendant has  fundamental  r ight  t h a t  h is  at torney argue mat ters  of 
law and fact  to jury. h'. c. Hardy, 799. 

267. Contract between mother with fa ther  of illegitimate child while ill 
w n t r e  sn mere for  child's support  i s  valid, and aftern-ard actin11 
thereon 11s child will be sustained. Thauer  v. Thayer,  502. 
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( ' (  )SSOI,II  )$TI.:l) ST.lTU'l'l~:S-('onti~ rrcd. 
SEC. 
115. When no complaint has been filed, 1)laintift' niily not sho\r by l ~ i ~ r o l  

that  he has  commencecl his action within one year iifter nonsuit 
in a former action for the same cause, l 'ou?~(/  n. A'. K.. 23s. 

428-430. Under grant  of land wheu color of title adverse possessio~l 
sho\rn for seren years, otherwise for twenty year::. Land Co. v. 
Potter, 66. 

440 ( 1 ) .  There is no esception to this statutory limitation a s  to a reco\'cbry 
of land from a railrond company. I'ozcng T. R. R., 238. 

476, 47'3. The omission of clerk's seal from colry of summc,ns runnin:: out 
of county is not alone sufficient to invalidate it. .Elm-nly 1.. .1 lw- 
younis, 278. 

3M. 301, 502, 503. Lis pendois is notice from time of cross indexing. 
hut cannot affect title to land n h m  brought on Inout'y dcmnr~tl. 
Horney v. Price, 820. 

518. Demurrer to sufficiency of allegations of complaint mc.de in Suprtme 
Court waiver of right. Homeu n. Mills, 724. 

519, 32l, 522. Judgment upon counterclaim set up in answvr l~roperly 1'tX1i- 

dered when plaintiff fails to file reply. S h e a r w  n. Herring, 460. 

364. Remarks of trial  judge in jury's presence discreditul) c to testimcu~y 
cannot be erudicated. S. 'c. R r ) i a ~ t ,  112. 

364. Remarlts made by trial  judge apglicablt~ in equi~l  tle<rccs to 1x1rtic.s 
not held for  reversible error. Davis T. Long. 129. 

564. An instruction a s  to whether n fact a t  issue is suffici~:ntly prorc31i is 
reversible error. A. c. Ifnrdy, 709. 

367. Nonsuit on evidence, see 2617. 

.567. When judgment by nonsuit upon the t,ritlence should ]lot I) (?  pr:u~tc~tl. 
Lindsey v. Ltcntber Co.. 118. 

,767. W h e ~ i  plaintiff's motion for judgment upon his escel)tions is in oft't~(.t 
a motion for judgrnent a s  of  nonsuit njjon the erit l t~~lce. H o l t o ~  1'. 

Mocks~:iJle. 144. 

.Xi.  Nonsuit not granted when evit1e11c.e ;is ;t \rholr is sufficirnt. Hicks  1 ' .  

R. R. ,  548. 

580. Issues can only be raised by the yleadings. Geddie r .  ll.illiwnt.u, 2::::. 

5 8  ( 2 ) .  Rerersible error for trial  court to refuse to submit a nc\r issue, 

raised a s  a defense by the answer. Brown v. Ruflw, 262. 

600. Xegligence before judgment, while defeating right to Itavc judpultwt 
by default for want of answer set aside, does not ])revent rtlrit '\~ 
by appeal duly prosecuted. Licestock Co. k.  Atkinson., 260. 

600. S o  judgment by consent can be entered by clerk in action for divorce, 
and appeal lies from judgment of Superior Court upmi c s c e p t i o ~  
duly noted. CaldzcelL n. Cnldzcell, 505. 

633, 635, 636. Right of appellant to have notice from judge :IS to time and 
place to  settle case on appeal. Burd v. Yixenn, 621. 

614. Trial judge may not disregard appellant's request to bt ltrtwmt \vlitw 
rase on appeal is settled. 5'. v. Bost, 6119. 
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( ' (  )SSOI,II )ATIs:I) ST,lTU'l!1.:S-Cotrti~ ftcd. 
SEC. 
$29-460. AII i~~tervcll t .r  iu lmssession of proycsrty in :~ttachulcwt c h i r n i l l ~  

for  ano the r :  IIeTt7, the p r i l~c i l~a l  >L necvsuary llarty. Burrk 1.. 
,lIurplr y, 479. 

SSG et seq. Pleadings may be read a s  attidavits on hearing for  i l~ jnnct ion ,  
hu t  not necessary t h a t  :rlli;n-er should have been filed. Tobacco 
Groleerx' ..Lsa'ib 1'. Harvey d Pot!. Co.. 494. 

SGO. Equity will 11ot afford i11juncTirr re1ic.f \\.hr~11 remedy nt law. 
Ilnrwit,- v. ~Sarrd Co., 1. 

S95. Accelrtnrlce of check l )a lpor t i l~g to bc ill f ~ i l l  settlenwut c~o i~c lod (~s  
the  acceptor iuld i l~trotlnction of 1):llwl rvitlenc0c. l)cl,ooc~lrc c. 
UcLoachc, 394. 

913 ( a ) ,  ( b  j . Procedure on a p ~ ~ e n l  fro111 ordtsr to r t l ~ t ~ o v ~  C:IUSZ. C ' ( ~ l d ~ c / l  
v. Caldlcell, 805. 

970. Purchaser  acquiring 1:rntl under  s l~er i f ' s  t a x  deed must  s h o ~  com- 
p1i:ince with th is  section. 1')-ice y. Pluglc, 757. 

988, 3300. l<estrictionk ill tleecls of deve lop~cmt  cornl1:111y rtyxrtletl a s  ease- 
ments requiring ~vritin;: m i l    lo tic,? 11$ r t 3 g i r t r a t i o ~ ~ .  I h ~ . i s  I'. 

Robitfsorr, SS9. 

!)!)I. l leservation of mineral  r ights to dccd to  Inlltls dcscw~tli l~le to  hcxirs 
n t  law of grantor .  T txs t  Co. I . .  I17!/atf. 107. 

997, 3::"4. Wife's decd to  lnnd must  1w with 11u~l1:1nd's 11-rittc.11 c o ~ ~ s c ~ ~ ~ t .  cstr. 
Uch.t 1:. Ctl~!/, 3.76. 

1013. Snle of m e r c h x ~ ~ d i s e  i n  bulk void o l ~ l y  :IS to existil~;: creditors \vlle~i 
s ta tu te  11ot co11111lictl \vith. Bntik I.. Jl~rrplr!/. 479. 

1214. This  stction :t~)l)lic's to 1)fw(li11g ac t io l~s .  Xut-f it! 1.. 1~~~111(1 t r i~ tg1 r (~~?~ ,  656. 

1443. Where  atl jourl~ll lc~l~t of court  to scene of murder  fo r  r im\ of jury a1111 
eq11:11l:1tio11 of tc>sti~nony not 11~ ld  for er1.0~. N. 1:. &'fe~(.(!rt, 340. 

14;::. A(*tiorl to rcmore lie11 for  street  i l ~ l l ) r o v o m t ~ ~ ~ t s  011 land involves titlc. 
and cognizahlt~ only in Superior Court. Ilftlrtr I . .  I.'I(,tc.htt., 729. 

Iti l l .  Applies to prc+xistii~g clt'bt aud  to creditors esist iug a t  timv of 
clxcyutiol~ of the  instrument.  ( ,"OIC(~IL 1.. l ) a l ~ ,  684. 

1 4  1 8. Illegitimate sou tlocs not  iuhrr i t  f rom fa ther  ilgaiust \ridow's 
dower, his rnotllt,~., 1v11e)n 110 issnt, bo1.11 a f t e r  ~nnrr inge .  1l7iltsor~ c. 
I17ilsot~, 85. 

1666. 5Y'iudilig of t r ia l  judge a s  to  wife's :illon-:r~~c.e for alimony may  bc> 
reviewed 011 t111peal \v l~en i t  ap1)ears to Iw grossly unjus t  to 11~s -  
1):1nd. Uacidtsott 1'. Dnl'idsotl, 62.7. 

1799. Dt~f(~i ldxnt  in crimiual action becornin:: ;I witnc%s f o r  llilllself is  sull- 
jrct to  have his chnrac.tw iml)cwchetl 011 c~,oss-es:imin:~tio~l.  S. I . .  

Uicto- so^, 327. 

li!)!). 111 esercising ror~s t i tn t ional  r ight not to takc  st:untl in ( ~ r i l ~ ~ i n x l  ac t io l~ .  
t he  prisoner iuay not bc prejudicetl. A?. r. Hnrdy. 791). 

1509. Signature of dclmnent to his rvidrnce is  not  al)solutt.Iy Ilecrssary. 
Riff ?'. 12. I?., -555. 



INDEX. 

('OSSOl,IDATI:,I) STAiT17TES-Contil~ttcd. 
SEC . 
'1305, 442 ( 2 ) .  Bar  of two-year statute 'on usurious paper, Accounting. 

Sloan 2.. I#s. Co., 690. 

2::OG Usurious charge of interest strips the pagw of interest-learing gn,~lity 
Remedy of maker. Sloan u Ins. Co., 690. 

<)C)r) . ,  
-o.).) A true bill may be sufficient if endorsed or passed upon by more thall 

eighteen of the grand jurors. S. 5 .  Stewart. 340. 
',%,-- 
-.,I I ct  scq. When consolidation of actions under T o r r e n ' ~  law and for 

trcspasq lias been made by trial judge a5 involving the same cause 
of action, objections that  the issues were confused untenabltn 
under the record in this case. B lomt  II. Sazcuer, 210. 

24bO. Contract with coiiperatire association does not transfer title to 
growing crops or affect right of farmer to place agricultural liens 
thereon. Tobacco G r o ~ c c ~ s '  .4ss'n 1;. Hawey  S Son. Co., 494. 

244". Allegations of fraud held insufficient to continue injunction to hear- 
ing. 'I'obncco G')wlccrs' Asu'n z'. Hnrcerl & Solz Co., i94. 

230::. In  father 's :~ction against register of deeds for istuing marriaec 
license to his daughter under eighteen years, under conflicting e l i -  
dence, the judge should instruct the jury as  to the law. Spencer Y. 
Samdcrs ,  183. 

2.71;. .i mortgage of lnnd by wife to husband is void when not in conformity 
with this section; is conclusive in absence of fraud, and may not 
tllrrenfter be corrected. Best 1;. Utley, 356. 

2591. Mortgagor necessary party after resale to compel bidder a t  second. 
sale to take the lands sold. Trust Co. u. Pozoell, 372 

'1001. 2616. Tonn  ordinance contrary to provisions of these szctions is void. 
S. v. Sta l l i~gs ,  104. 

'1615. A negligent violation of a statute which in no wise contributed to an  
injury will not prevent a judgment as  of nonsuit upo? the evidence. 
Hughes r .  Luther, 841. 

2617. I'lmn evidence that  defendant was violating speed law proximately 
causing collision plaintiff should not be nonsuited. 13urden on hini 
to show plaintiff's contributory negligence. Davis 21. Long, 129. 

2073. 3786, 2787 ( 3 ) ,  ( 4 ) .  The Constitution, Art. VI I ,  sec. '7 does not ill- 
hibit a municipal corporation from using funds on hand to erect a 
1)ul)lic building without submitting the question to its voters. 
ddams  v. Duvham, 232. 

2711. Map evidence that  statute has been complied with as  to assessing, roll, 
etc. HoTton 1;. Jlocks1;iZle, 144. 

3787 ( 5 ) ,  ( 6 ) ,  2790. The operation of an incinerator by cit.9 is a govern- 
mental function without liability to employee for ueg igence. Scales 
t.. Tl7ir!sto)~-Salem, 469. 

2018, 0 3 2 ,  2034, 2036. Constitutional requirements for mimicipality to 
pledge their credit. Ratification to make valid issue of bonds. 
Storm 1;. I17?'ights~illc Beach, 679. 

2983. Counsel fees a re  not recowrable as costs in action. Finance Co. 21. 

H e n d q ,  349. 
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( ' (  )SSc )I,] 1 )Arrl',I) STATT~TI:S-('~II~~)~II~~. 
SEC.. 
29:)s ( C i ) ,  3044. ::OW. Eudorser of  egoti ti able iustrunlri i t  receiviug 11vtii.e of 

dishonor uljon i t s  face  is  I~ouncl by i ts  terms. Gillam I . .  IVr~lIifr, 189. 

:NO.;. 3007, 3010. Segotinljility of st :~tutory wnrehousc reccipts in hnnd of 
itinocent liolder for value. Lac!/ v. I~~dc>??llr~rit!/ Co., 24. 

:W3.  Enclorsc~ment of niortgage note c a r r i w  t h e  security ill t r u s t  for 
tmdorsee. Trust  Co. c. T17hitc, 281. 

321-1. Objection to  executor under  power of will selling lantl of intestate 
in wroiig county is  to renncb. \vitli remctly to t ransfer  the  c.:iusc3. 
Clark 1'. Homes, '703. 

3234. In tent  of testator controls ns to i i i tcrwt (in i ~ ~ l v i l i ~ r t ~ m e n t  t o  child. 
Lunsford 1.. l~arbi'ofryh, 476. 

:MP,  :E01. The  fa i lure  t o  comply with seca. 101:: a s  to sale of nirrchandiae 
in bulk al)l~lying only to  es is t?ut  cr t~di tors  is  not affected hy these 
sections. Battk 2;. -11 uvph!j, 47!). 

XSS, 3291. Violation of these sections clocs not prol~ibi t  sett ing up valid 
defense to  a n  action. Strictly construetl. E'irln~zce Co. c. H~lldr!) ,  549. 

::293. Prolmte officer taking ackno~vlctlgnirnt of :I tlred ac ts  judicially, o r  
clucisi judicially. Bcst r. Utlcl~,  356. 

:%:111. Probate  officer may not t ake  ralitI probate of conrryimce if interested 
~ x ~ r t y .  Sotice.  COI(.(OL 1.. Ualc.  084. 

::!)GT,. Parol  evidence coml~etent to slio\v t.1it1orsc.r of negotiablr i n s t r n m w t  
signed a s  accomniodation surety with ot11c.r surety on note. Gillam 
c. Tl7a7k,.cr, 189. 

4041. 4042, 4044, 4045, 4046. \T:trt~liousr recripts ])roperly erldorsctl passes 
t i t le to goods stored to  transferee tliongh drpositecl by pa r t  owners. 
Il'cbb r.  Friedbury,  166. 

4065, 4066. Attaclnnent ~v i l l  not  l ie fo r  creditors of on-ner against  r ights of 
holdrr of warehouse receipts. Webb c. Friedbury,  1Gti. 

4087. Sot ice  nncl bad fa i th  invalidates statutor$ n a r e l ~ o u s e  receipts ill 
holder's hands. Lucu 1'. I t ~ d e m ~ i t y  PO., 24. 

4(1!)!). 4100, 4104. 4105, 4108. Sections not  necessarily followed where  widow 
takes  under i i u s b n ~ ~ d ' s  will in lieu of do\vpr. F r e c w m ~ ~  v. Ranzxo!i. 
790. 

4125. Widow's allowance f rom deceased husband's income i s  for  one year 
lmsetl uy~on t h e  average of three  years next 1)receding his  death.  
Ho l l a r~d  v. Hotson,  T 4 Z  

4131. h'ot necessary for  \vitness to will to sign a t  same time. I ~ L  r c  FrrTlo., 
509. 

4162. When husband takes  fee  simple by devise from wife fur ther  provisions 
repugnant to  f ee  a r e  void. Roarbe c. Robi~tson,  696. 

4169, 1654. When a will i s  construed to  make provision for  n posthumous 
child. Razcls v. I n s ~ c r a ~ ~ c e  Co., 265. 

4200. A 30-year sentence under  th is  srction not necessarily "cruel o r  nn- 
usual" and  prohibited by ou r  Constitution. S. v. Szcindell. 151. 
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I3nrtlen to clislwove bryc~iitl a reasonable doubt i s  no t  cas t  upoii 
defendant oil criminal t r ia l  for  assaul t  with deadly weapon ~ v i t h  
intri i t  to kill, u l ~ o n  the  evidence in th is  case. X. c. Rcdditt ,  1TCi. 

I<urtlcn of 11roof beyond reasonable doubt upon S ta t e  ivhen inilict~u'nt 
is  uucler wc.. 46-13. s. c. Roberts, 98. 

3789. Upoil c o ~ ~ v i c t i o n  under both of these sections I sente~~c~c,  ul1011 
bo t l~ ,  one to begin a t  the  espi ra t iou  of the other,  i s  1 ot  objectionable. 
N. c. JIalpass,  349. 

4:13S. Evideuce sufficierit f o r  convictioi~ uiitlrr t l~esc st~c~tion*. X. c. 
&'modis, 363. 

Lkfrndnnt  in criminal action liaq fnutlnmcwt:~l r i x l ~ t  to Itu11 (wnnuc~l. 
S .  v. Hard!/. 799. 

4623. Inclictment for  violatiug proliibitioii law not  qurslied if charge< 
a r e  sufficiently stated.  Defendant's roiuctl~.  by  notion fo r  hill of 
11:irticulnrs. 8. I.. J a r r e t i ,  316. 

IVhen l~ l ac ing  ~ ~ a i l s ,  etc. u l m i  h ighnay  ant1 c o i i ~ r q n c ~ ~ t  injury to 
:lutomohile a r e  properly co11so1itl:itecl by t r ia l  j n~ lqc  ;IS scparatc 
counts ill the iudictulel~t.  S. 2.. Xalpnss,  049. 

Wliert. two cuses for  violation of Turlington Act may  b r  cousolidutetl 
nndcr one indictment coutaiuing two counts. S. C. Jarre t t ,  516. 

I3ritlence of wilful representations n s  to l i ~ n d  sufficicw for  conviction. 
s. 1.. Robo.ts, 93. 

IV11~ii defendant 's  motion a s  of nonsuit  ulwn the  e r i c l t ~ n ~ e  ic: l)rolwrly 
tlrnied, 8. 1 ' .  Ritlcout, 350. 

A~qwl l an t  released a s  a mut ter  of r ight  upon giriug proper hail bond. 
8. c. Btvdsho' ,  401. 

r.iability of sure ty  on bond of nlailager of s ta tu tory  storage warcl~ousc.  
IV;~rc.liouse receipts negotiable. Lacy v. Iktdcnwity Co., 24. 

IVl~en consolidation of school distr icts in county-\vide plan does not 
require app ro ra l  of voters, t he  t a s  remaining the,s:~mc. Acroggs c. 
Board  of Bd~tcat ion ,  110. 

X37, .56::9. 3642. Ken. distr ict  under county-wide school p1311 o1 )~ ra t ed  
nndcr IIPW s ta tu te ,  el iminating formcsr t a x  levies of several dis- 
tricts. Da te  of t a s  levy. I la r r ington 1 ' .  Contntissiottcrs, 37'7. 

Scct io i~  solely agplicahlc to  new srhool iliitricts within t he  (v)unty. 
I lor rard  1'. Bot11.d of Edrtcafiou, 67.5. 

X4O. 3639. ('ounty commis ione r s  may not refuse to c , ~ l l  :~notl ier  clcc- 
ti011 for  school l)url)ost3s a f t e r  s ix  n iont l~s  f rom timc I lle question has  
1)otw tlefented a t  t he  lmlls. Uoat'tE of Edltcation z'. C o m r ~ .  of 
1-0 ) I  ccy, 6.50. 

I'\'llcw ii~isrcl)resei~tations in :tl)plic:~tion for  life i n s n l ~ t ~ n c ~ t ~  pd icy  a r e  
licltl rel)resentations a ~ ~ d  not  warranti t% and  evidence llresents 
misr t l  issues of law and  fac t  for  jury. Howell c. In s~c rancc  Co.. 212. 

6436, 6437. Parol  evidence is  incoml~etent in absence of f rau(3  to  vary terms 
of s tandard  l~olicy forms. Elart l i?~ t.. I t i s ~ t r o ~ m  Co., 4'34. 
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i24.J. Where junior grant to State lantls in 1803 not color of title. Land  Co. 
c. IJo t t er. 56. 

W19, SOL'S, S029, S030. Xecessary for purcliaser of lmitl a t  t n s  sale to slio\v 
compliance with these sections. Notice to owner. Remedy of 
11urc11:rser. P r i m  v. S.laglc, $37. 

COSSOLIUATIOS. See Courts, S ; Criniinal Lan-, 15 

COSSORTIUM. See Actions. 1, 

C S S P I R d C Y .  Scc Criminal Law, 5, 12. 

('OXSTITUTIOS. 
ART. 

I ,  sec. 10. The presumption of l~:~yment  of mortgage debt after fifteeu 
years under statutory prorisions, is lirospectire in affect. Ilrch'o 7' 

Kcarncy ,  310. 

I, see. 14 Serltenve of 30 years for violating ('. 9 ,  4209 (J701. 3 ) ,  not 
newsinrily "cruel or unusual l ) u n ~ s h m e ~ ~ t . "  S. c B ~ ~ n d e l l ,  131. 

I. see. 14. Upon con'i-ictiou under t n o  separate statutes properly consoli- 
dated, n wntenw may be in~powd a s  to each offei~se ni thin the limit5 
of each term prescribed. S .  v. Xalpass ,  340. 

I, sccs. 17, 13. The riglit of defendant to become his on11 \titiless in 
c2riminal action, or not to do so, nithout prejudice, is a part of the 
due-process clause of Constitution. S .  2;. Hardy ,  799. 

I, sec. 19. Polling of jury mag be demanded by losing party as  matter of 
right. C~t lb re th  r. Vfy.  Co., 208. 

I ,  see. 90. Recurrence to fundamental 1)rinciples of fovt~ririnr~nt. S. 2. 

Hardy ,  799. 

11, sec. 14. Thr  requisites for a municilml corporation to ljlrdge its credit 
Storm v. I l 'r igl~tscil le Beach,  GTD. 

IT ,  sec. 8. Appeal from judgment in action for devisor vi l l  lie to Supreme 
Court. Caldzc~l l  2;. Caldzcell, 805. 

IT,  sce. 27. Action to remove lien for street improvements cognizable only 
in Superior Court. H u h n  2;. Fletcher, 799. 

TIT, sec. 5. This docs not inhibit a municipal corporation from using funds 
on hand to erect n lmblic building nithout submitting the question 
to its voters. Adnms  c. DurAam, 232. 

1-11, sec. 7 .  The requisites for a municipal corporation to pledge its credit. 
Sen jetties. Btoim v. l ~ r i y h t s c i l l c  Beach,  679. 

T I I I ,  see. 4. A curatire general statute as  to assessment against onner  of 
 land^. abutting on street improved is valid. Huttoll v. Xocliscille, 144. 

S. s c ~ .  6. Wife's conveyance of lands must be with hnsbnnd's v-rittcn con- 
qent. 13ccst T .  17tlcrj, 326. 
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COSSTITUTIONA~,  I,A\T. See JIunicipal Corporations, 6, 9 ; Wills, 2 ; Courts, 
16 ; J u r y ,  1 ; Tasat ion ,  5, 10 ; Warehousemen, 5 : Limitation of Actions, 
3 ;  Mortgages, 2 ;  Judginents, 14;  Criminal Law,  17, 24;  Deeds and 
Conveyances, 12 ; Insurance,  12. 

1. Co?tstitutio?tal L a u - C a r w l  Knozcledge of Femnlc CI~i lo ' -P tc?~iskntc~~~t -  
Discretion of Court-Statutes.-Cpon conviction of a male  person fo r  
violating tlie provisions of C. S., 4209 (Vol. 111),  for  cnrnally knowiiig 
a female  child thirteen years of age, who had  not ~ r e v i o u s l y  had  
sexual  intercourse with any  person, making the  olPense a felony: 
Hcld,  a sentence of ha rd  labor a t  t he  .State 's  Prison fo r  th i r ty  years 
i s  not a cruel or unusual punishment ~ r o h i b i t e d  by ou r  Constitution, 
Art .  I ,  see. 14, or  a n  abuse  of the  sound discretion of the  t r ia l  judge, 
given him in such cases by the  s ta tu te ,  under the  evidtmce of this case. 
8. v. Stci?~dcll ,  161. 

2. Co~~stitzctioteal Latc-Tarafio?l--Faith anti Credit-Vtc~licipal C'orpova- 
tiom-Cities a n d  Tolclls.-A town may  not pledge i t s  f a i t h  o r  credit  
fo r  t he  issuance of bonds for  municipal lmrposes, unless uuder s ta tu-  
tory author i ty  given in conformity with the requiremc~nts of tlie S t a t e  
Constitution, Art .  11, sec. 14, by i t s  passage on segara te  days  by each 
branch of legislation, o r  when so given without t h e  al,l~roval of i t s  
voters a t  ail election held for  t h e  purpose, u n l e s : ~  fo r  necessary 
espenses. Const., Art .  T I I ,  sec. 7. Sto~? r t  c. TT7rights;;illc Beach, 679. 

2. Same-Secessary-Espmzses-Statutes - Seaside Reso,-ts - Jctt ics.  - 
W h a t  a r e  necessary espenses f o r  which :1 town may  issue bonds with- 
out  submitt ing tlie question to i t s  electors fo r  approval may,  to  some 
es tent ,  vary in accordance wi th  local conditions, a n d  in th is  case of a 
seaside r e so r t :  Held, t h a t  a n  incinerator for the  burning of refuse 
ma t t e r  is  necessary to heal th  requirements, a s  well ar; t h e  building of 
sen jetties fo r  t he  preservation of t he  lands,  were neressary expenses 
within t he  couteniplation of Art .  VI I ,  see. 7.  Held, l ik~?wise,  a s  coining 
wi th in  t he  t e r m  "necessaries," a r e  systems of water\.:orks, construct- 
ing  s t ree ts  and  sidewalks and  boardnalks ,  enlarging sewer  systenis, 
and,  where the  special s t a tu t e  i s  uncoustitutional, bonds fo r  these 
purposes may  be so issued under  t h e  h1unicil)al Finance Act. C. S., 
vol. 3, see. 2'318. IDid. 

4. Sa?ne-liatification-Ordi?tances.-JY11ere a inunieil)aliry has  obtiiinetl 
t eml~ora ry  loans to  pay fo r  necessary espenses, C. 8.. 2932, 2934, 
2935, (vol. 3 ) ,  and thereaf ter  seeks to  issue bonds thwefo r  undr r  t he  
provisions of t h e  Municipal Finance  Act, C. S., 2918, and  the  municipal 
authorit ies h a r e  accordingly ratified th is  indebtedness ant1 included 
i t  wi th  certain fu r the r  sums fo r  which the  bonds a r e  to he  issued. i t  
is  a ratification and sufficient to  sus ta in  the  issuance thus  to  I)c n ~ ; ~ t l r .  
Ibid.  

COSSTRUCTIOS.  See Contracts, 20. 

COSSTRUCTIVE SOTICE.  See Chattel  Mortgages, 1 ;  Deed*, and ('onvt'y- 
ances, 25. 

CONSTRUCTIVE POSSESSION. See Deeds and  Conveyances;, 27. 

CONTENTIOSS. See Instructions,  1 :  Appeal and  Error ,  6. 

CONTINGENT INTERESTS.  See Wills, 9. 
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('ONTINGEST REMAISDERS. See Wills, 7 

COXTRACTS. See Principal and Agent, 1 ; Loans, 1 ; Emploxer and Eml)loyee, 
4 ;  Appeal and Error, 28; Insurance, 5, 6, 8, 9, 11; Mortgages, 1 ;  Corn- 
merce, 1 ;  Deeds and Conveyances, 18; Carriers, 5 ;  Compromise and 
Settlement, 1 ; Estates, 2 ; Physicians and Surgeons, 1 ; Illegitimate 
Children, 1. 

1. Contracts, Written - con side ratio?^ - Statute of Frauds - Parol Eci- 
dence-Mortgages-Deeds ifi Trust.-Where the consideration of the 
extension of time for the mortgagor to redeem his lands is expressed 
a s  one dollar, i t  may be shown by parol that i t  was upon a different 
consideration, the written contract in this respect not being either 
within the intent and meaning of the statute of frauds or the varying 
of the words of a written agreement by parol. Tl'hedbfe v. Runn, 257. 

2. Colztracts, TYritten-Fraud-Evidence.-Where a corn-meal mill is the 
subject of a written contract of sale and purchase, and sought to be 
set aside for fraudulent representations of the seller in its Ilrocure- 
ment as  to the quantity and quality of its daily out l~ut ,  the alleged 
fraud goes to the validity of the mritten instrument as a binding con- 
tract, and evidence is  competent to sustain the allegations of fraucl, 
irrespective of the written expressions of the agreement that  \ \ o d d  
otherwise esclude it. Wolf Co. c. 3fercuntile Co, 222 

3. S a m  - Damages -Election of Remedies. - Where the defendant, ill 
plaintiff's action to recover the purchase price of a corn-meal mill. 
attacks the validity of the contract itself for fraud, he may a t  his 
election rescind the trade, wherein he may recover the purchase price 
or such portion as  he may have paid, or avail himself thereof as  a 
defense in bar of recorery of the purchase price or a part thereof 
remaining unpaid, or he may hold the seller for the damages lie may 
have sustained in consequence of the fraucl. I b i d .  

4. Same-iVegotiations.-Where the written contract of sale for a corn- 
meal mill is sought to be set aside for fraud in its procuremelit, evi- 
dence of verbal and written communications between the accredited 
representatives of the parties extending over the time inclusire, from 
the first to the last of those forming the negotiations leading up to 
the execution of the written instrument, is  competent and not con- 
fined to those contemporaneous with the esecutioll of the contract of 
sale and purchase. Ibid. 

5. Same-Damages-Evidence.-Where a written contract for the sale of 
a corn-meal mill has been vitiated for fraud, and in the seller's action 
to recover the balance of the purchase price the purchaser alleges 
damages arising from the former's fraudulent representations as  to 
the daily capacity of the mill, etc., i t  is con~petent for the purchaser 
to show his loss by reason of the failure of the mill to come up to the 
seller's representations of i ts  daily output, and his expenditures 
necessary to put i t  in operation to produce the results obtained. Ibid. 

6. Same-Measure of Damages.-In this case, held, the measure of the 
purchaser's damages upon the fraudulent representations of the seller 
of a corn-meal mill in the procurement of the contract mas the differ- 
ence between what the mill was actually worth and what i t  would 
have been worth if i t  had been as  represented, n i t h  such additional 
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damages ns ~roultl  linre rcasoi i :~bl~ bctw foreseen by ::he parties a t  the 
time tht~y inndt. the contract, and which would natu:xlly grow out of 
thc fxilurc of the srllcr's rcl)resentatioiis to be true. Ibid. 

7 .  Co)~trtrcfs-1)tfn)its-Disaflrnmce of Co1tt1'act~-Actiot~s.-.4n esecu- 
tory contract of an infant is voidable by him and not absolutely void, 
and he, after coming of age, mny repudiate an esecutory contract hc 
lias theretofore made within n reasonable time, and recover sucli 
amounts of money a s  he nlay hare  paid thereunder, or restore sucli 
benefits as  he may have received and still enjoys, and three years 
a re  regarded as  a rcai;oi~able time, and an action to rescind the con- 
tract brought by the infant within a ycar after he has reached his 
majority is held to be a sufficient disnfirmance hy the infant of his 
caontract. E'air~clotl~ 1;. Johnsott, 420. 

8. Contracts-Bargaix and Sale-Coee1ta)fts-BreacI~.-7rhere the owner 
of lands, for a valid consideration, enters into an unconditional con- 
tract for the sale thereof, a t  a fixed price, and the olher party uncon- 
ditionally contracts to purchase the same a t  a future time, it  is an 
rsecutory contract of sale and purchase, whereunder each of the 
parties i~rquirc  rights and equities for performance upon complying 
with its terms, and where the purchasw agrees to pay a certain per 
cent of tlie 1)urcliasr money in lieu of interest, and the taxes and 
insurance, these considerations are  to be reqarded :s covenants, and 
riot conditions tlie brearh of which rvill work a forfeiture of his right 
to specific performance. Crulrfovrl e. .Lllo1 and Retcltu Co. v. Cralc- 
ford, 434. 

9. Same-Eq?tifl/-Liquidated Ua)nages.-Where an executory contract 
for the sale and purcllase of land espresqly provides for the pur- 
chaser's payment of a certain amount of liquidated damages in the 
event 6f his failure to perform its terms, and it  rppears upon the 
breach of the contract that  the seller has not been damaged, no 
liquidated damages a re  recoverable; and where the purchaser has 
received the specified amount of liquidated damaws, the courts of 
equity ni l l  apply such damages to thf. considrratic~n for the trans- 
action proritletl for in the contract. Ibid. 

10. Rnme-E'orfcitur (.a -Courts of ~ q u i t y  do not favor forfeitures; and 
where a contract of sale and purchase of lands provides for the pay- 
ment of liquidated damages by the purchaser in breach of its terms, 
this proricion nill  not he enforced whrre there has been no injury 
and no 10%. Ibid. 

11. Ramc-Timc of thc I:ssoice.-A provision of a rontixct for the sale 
and purchase of land that  "time is of the essence of the contract" 
will be disregarded in equity when it  is apparent, under the applica- 
tion of equitable principles to the case in hand, that it  was not of 
the essence thereof. Ibid. 

12. Pame--Pau)n mtf-..icco!c 1 1  t ing.--Equity will decree spe-ific performance 
in favor of a purchaser under a contract for the s:lle and purchase 
of lands who has failed to perform certain covenants therein required 
of him as  to payments of certain moneys and thfh balance of the 
purchase price, and reasonably extend the time for payment when 
a t  the institution of the vendor's suit for damages lie is ready, able, 
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ant1 \1illin:: to l)ay the :~mouuts cl~argeable agaiust him; and u1)on i~ 

tlisngrt~ement as to this amount, a n  accounting betnecm the parties 
may be taken. Ibid. 

13. Co)~trctct.s-Brenc~Ii-Pc~r.so~~al Sercicc-Mllcasurc of Damages.-A con- 
tract for buying material for a building and superintending its con- 
struction is one calling for  the lwrsonal services of the ones thus 
~intlertaking to furnisli their services ; and upon the breach thereof 
by the other party in othernise constructing his building, the measure 
of tlanlxgcs is the actual net loss after payment of expenses s i w  
tnineil by them, as  measured by the contract price and terms agreetl 
upon. less suc~h amount as  they may hare  reasonably been able to 
reducr thr. : ~ n ~ o u n t  first ascertained. Con.sfr?tctio~~ Co. 1.. Trrigl~t, 4.56. 

14 S a m -  Irtions -TVhele the plaintiff has I~reachctl his contrnc2t of em- 
11loymcnt of a contractor to buy the materials for and superintend 
his hn~ldinq upon x l~ercentage basis of the cost, the clefendant ma! 
vlect to take the course of awaiting the completion of the buildipc 
and suing for the full amount of his damages, or he may sue from 
time to time as  payments may have become due, as  provided for 111 

the contract of employment. Ibid. 

15 Same-Dirninutio)~ of Damages-Burden of Proof-E~ider2cc-T1.inls - 

Where the plaintiff seeks to have the amount of damages reduced by 
such sums as  the defendant could have reasonably aroitled upon 
glai~itiff's breach of a contract of employment to buy material for 
and superintend the erection of his building, the burden of pronf as  
to such diminution of damages is on the plaintiff, upon nllich i t  i' 
vompetent to show the amount of contract vork  of this c l la~actcr  the 
defendant had done in this locality during the life of the contract 
sued on. Ibid. 

16. Co~itract.s-Optio~ls-Seals-Consideration.-An option of purchase of 
lands given by the owner in writing under seal indisputably imports 
:I consideration sufficient to enforce i t  upon the payment of the pur- 
vhase price nithin the time therein specified, and upon an uncondi- 
tional acceptance of its terms by the optionee, n i t h  his readiness and 
nbilitv to comply t h e r e ~ i t h ,  i t  becomes a bilateral or binding con- 
tract. San~onds v. CToninger, 610. 

17 S~)t~e-~lcceptancc-Te?zdcr-T~ai.co'.-T~l~ere the optionee in an  option 
on lands offers to comply therewith according to its terms nitllin the 
lwriod of time granted therein, and is ready, able, and willing to do 
ko, a tender of the agreed purchase price is unnecessary nhcrc  the 
o\vner has ~rcviously sold the lands, and by his breach has put i t  
out of his power to make the conreynnce contemplattd in the o ~ ~ t i o n .  
Ibld. 

1% 8e??te-Evidence-Questions f o r  J?ir1/-Sons1tit.-TVhere the aptionce of 
lands accepts the option within the time limited, evidence that he hail 
then correctly informed the owner that he had a cashier's chrck for 
the amount of payment required is wfficient to be submitted to t l ~ c  
jury upon his readinew and ability to make this payment, and to 
deny the defendant's motion as  of nonsuit thereon. Ibid 

19. C@?btracts-TTritiqig-Optiotls-Parol Evidence-Principal atfd dgfw-  
BrcacA-Defe?~sc.s.-In an  action by the optionee for damages against 
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COSTRACTS-Conf i ~ u c d .  
the owner for the breach of his contract of option in failing to convey 
the land according to its terms, the latter, without seeking reforma- 
tion of the contract in equity, cannot maintain tlie position that the 
instrument did not contain the contract as  made, but that  it  rested 
in parol, whereby the optionee was an agent to sell and had not 
advertised, etc., as  he had agreed to do, when it xppears that the 
defendant had sold the lands to another within the time prescribed. 
and had put it  beyond his power to comply n i t h  the agency contract 
he has attempted to establish. Zbid. 

20. Contracts-P~.i,fcipal and Nu!-etu-Hightca!js-Co)t,st~-ucfiorf-Bo?tds- 
Vaterial-Labor-E1ectricw.-Electric power used i l  the crushing of 
rock for the construction of a highway and coming within tllc terms 
of the contract of construction is a part of the vllue of labor or 
material necessary for the construction of n highway and comes 
within the intent and meaning thereof when thus espressed and 
covered by the bond accordingly given. Totrn of Co)'ncliicn 2'. Lanfl~- 
ton, 714. 

21. Contracts-ZndepemZent Contractor-EmpTouer akfd Entplol/cc-1') iwr- 
pal and Agent-Evidence-Roads-Highwaus.-Whe-her the relation 
of the contractor and independent contractor esists for the construc- 
tion of a State highway to be built under contracl with the Statty 
Highway Commission depends upon whether the colicern signinq tlie 
contract esercises the right of control over tlie other concern in the 
latter's doing the work, and evidence tending to s h o ~  that the latter 
was supervised by the former therein, ~ e n t  nionej to pay off tlw 
laborers thereon, etc., is competent upon the question, untler the fnctq 
of this case. Aderholt u. Condon, 748. 

2 .  Ram-Principal and Suretl/-Laborer-3Iatcria1 Futnisho.s.-\Vlirrc 
the contractors for the building of a State liighwa:: have employetl 
mother  concern to fulfill their contract under the former's control. 
the latter is regarded a s  the agent or employee of the former, aiid 
with the surety on the construction bond is liabl,: to laborers or 
material men upon default of the agent, whose clailrs are  sufficiently 
covered by the contract and the surety I)ond given for its pcrform- 
ance. Zbid. 

23. Same-Liens.-Held, under the facts of this case, that  lumber neces- 
sary for the preparation of the concrete, etc.. used on a State 11igIiwn)- 
constructed under contract with the State Highway Commission, a le  
materials, etc., within the intent and meaning of our statute giving 
a lien therefor. Tozcvt of Cor?telius c. Lamptoil, attic, 714, cited and 
applied. Zbid. 

24. Contracts-Principal and Agent-La!tds-Sales-B~,c~~ch.-\Vliert. the 
owner of land has made a (,ontract of sale thereof a t  auction with 
an agent, he may not nvoid damages for a breach thereof in refusing 
to convey the same to the highest bidder a t  the sale upon tlie grountl 
that  he had so contracted with another as  to render his performanct~ 
impossible. Homzeu v. Price, 820. 

CONTRACTS, WRITTEN. See Contracts. 

CONTRIBUTIOS. See Bills and Notes. 2.  
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( '0Sl1KIBCTOI<T SEGLI( iESCE.  See In.tluctions, 4 ;  Negligence, 3, 6, 10, 
Electricity, 1 : Railroads,  G .  

('OOLISG TIME.  Sce Homicide. G ,  7. 

( '0-OPERATIVE ;\IAIIIiETIS(~. Sce In junct io~i ,  4 

( 'OPT. See Process, 1. 

C'ORPORAT1O;TS. See Eml~ loye r  and  Employee, 4 ;  Slander,  3 :  Sta tu t c~ ,~ .  4 :  
Principal and  Agent, 6 .  

1. Corporutio)ts-Nlfl~~~(lc~.-Y~.incipal and Apozt-Emplo~er a11d Einplo!!cc~. 
-A corl)ur:~tion rimy be licld in damages in a civil ac t ior~  for  t he  tort.: 
o r  slander of i t s  employees wlien committed o r  uttered in  pursuance 
of their  em1)lo:-melit. Sa~c.!jo. c. Gilmers, Inc. ,  7. 

2. Corpornfious-Cltra Vit'c.s ,Zcts.-The ac ts  of a corporation \\.ill not  bc 
declared u l t r a  ?.ires when the  author i ty  therefor is  rs[irpssly cow 
ferrcd upon it by the  Legislature or reasonably incidelital thcrr to .  
and  i t s  general 1)usinrss i s  confined to t he  scolle o r  compass p r t ~ ~ r i b e t l  
for  t he  general purllose of i t s  creations, o r  necessary, espedient. o r  
profitable in the care  and  management of the  llroperty i t  i s  :~ntllorizc~cl 
to hold. Hospitul  z'. Sicholson, 44. 

3. Snme-Cknritrrblc Ot.y(i?li:afio)ts-Ho.spitals.-Held, undt3r t he  fact.: of 
t h e  case, a lease by a n  incorporated cliaritable hospital associatioll 
made to one of i t s  members of t he  hospital grounds, buildings slid 
equipme~it ,  ha r ing  nlanagement thereof, will not  be  declared inrali t l  
a s  a ma t t e r  of law, construing i t s  char ter  wi th  reference to i t s  powers 
and  tlie record of t he  meeting a t  which t h e  lease was  voted to bo 
made, there being some eridence t h a t  i t  was  made in  pursuance of 
ant1 in accordance with the  11owers granted 11y c l~a r t e r .  and thnt  i t  
was  neeewary to colitiliue in operation t l ~ e r c u i d e r .  Ibid.  

4. Corporatiom - Clta~.itable I n s f i t u t i o n ~  -Hospitals - Lease-JIajo~'it!) 
Vote.-Where a major i ty  vote of t he  members of a charitable hospital 
association is  necessary t o  execute a lease of t he  incorporated nsso- 
ciation, a majority of a quorum of those present a t  a duly constitntecl 
meeting is  sufficient. Ibid.  

5. Corporations - CharitnbTc Iifkti t!~fiom -- Lcascs - Jfanage?ne?~t-Good 
Faith-Appcal nlld Error-Remanding Case.-Where the  affairs of a 
charitable l l o s ~ i t a l  association a r e  managed by i t s  incorporating mem- 
bers who esecute  a lease to one of them having the management a n d  
esc lus i re  control tliereof, the  lease i s  not void. but  voidable, and  i t  
i s  encumbent upon him to show, when the  validity of the  lease is  
at tacked for  f r aud  in fac t  o r  i n  Inn-, t h a t  tlie lease was  fairly ant1 
openly authorized and  executed for  a n  adequate consideration, ant1 
tha t  i t s  esrcution was  f r e e  from his  undue o r  controlling influence. 
oppression or imposition: am1 th is  case i s  remanded for  fu r the r  
inquiry on t h e  subject. Ibid.  

COItPORATIOS CC)MBIISSION. See Statutes,  8. 

CORRECTIOS. See Courts, 11; Decds and  Convej-mice<, 13. 

CORROBORATIOS. See  Law, 23. 

COUNSET,. S w  Criminal TAW, 23. 
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('OUNTS. See Iutosicating Liquor, 1. 

COUNTEKCLAIJI. See Pleadings, 4 ; Ucury, 1. 

COUNTIES. See Government, 2. 

COUKTY-TIDE. Sce Schools, 1; Education, 1. 

COURTS. See Injunction. 1 : Judgments, 2,  S ; Pleadings. 1 ; Equity, 1 ; Deed* 
and Conveyances, 13;  Appeal and Error,  13, 16, 2 3 ;  ISstates, 2 ;  Hank- 
ruptcy, 1 ;  Criminal Lam, 26. 

1. Courts-lmpro]~er Rcntark8-Htattttes-E1reju&ice.-A remark made by 
the judge in reference to the testimony of a witnes:~ prejudicial to ;I 

party to the litigation in criminal and civil cases is forbidden by 
C. S., 564, and \vhen once made an  instruction intending to eradicate 
the impression is ineffectual, irrespective of the i n t e ~  tion of the judgtt 
in utteriug tlle prejudicial words. S. c. Bruant,  112. 

2. Sanae-lnstrc~ctio~~s-~4ppeaZ and Error--Objections and hlxceptiot~s.- 
Where the judge in the presence of the jury re~uarks  about the 
rnanner in which a witness i s  giving his testimony, to the prejudice 
of a party, i t  is not necessary for the l w t y  to escaept a t  the time. 
the requirement+ of the statute in such instancrs being prohibitory. 
Ibid. 

3. Same.-The remarks of the judqe tluring the giving of evidence on the 
trial and in  the preseuce of the jury, "This witness has the weakest 
voice or the shortest memory of anF witness I eber saw," i s  sus- 
ceptible of the construction that  the testimony of th r  witnew was 
a t  least questioned by the court, ant1 c.onlcxs ~ \ i t l i in  thc~ inhibition of 
C. S., 564. Ibid. 

4. Cozcrts-Improper X ~ 1 ~ ~ ~ 1 ' l i s - S t a t r t f c s - . l 1 ~ ~ (  a1 u ~ d  Ei'i.or--.\ rgligotcc- 
Ecidence-Aufo?)~obilcs.-In an  action to recover c1iln~aqe.s for a negli- 
gent injury alleged to have been caused by a collition between the 
automobile driveu by the plaintiff and that driven by the defendant. 
remarks by the trial judge in his instruction to thv jury as  to the 
danger of automobiles apply equally to the plaintifl' and defenitant, 
and may not be held for prejudicial error to the dcfendant, against 
\?horn a verdict has been rendered, as  an  espreqsion of opinion upon 
the evidence prohibited by our statute. C. S., 304. Dtzcis c. Long, 129. 

3. Courts-B!cpoior' Corwts-Ij~ferior Coro't8-.lppeal-Supreme Court- 
Appeal and Error.-JVhere tlle Superior Court judge remands a case 
to the inferior or county court for another hearin:, i t  is desirable 
that  he specify the particulars upon which he has acted; and on 
appeal from him to the Supreme Court the question presented i s  
\ \hcther error is shonn on the face of the record. Smith v. Winstow 
Salem, 175. 

6. Cotiris - Discretion - Judgnze)lt s -- Xotio?bs - .ippeal and Error.  - A 
motion to set aside a verdict a s  being against tht. weight of the 
evidence is addressed to the sound discretion of the trial judge, and 
is not r e v i e ~ ~ a h l e  on a p p d  when i t  appears, a s  on this appeal, that  
this discretion had not been abused by him. Focctltain c. S t l d o -  
S O H ,  180. 

7 .  Courts-Discrctioi~ of Cou1.t-Ecido~ce-Votiort to Set Verdict Aside.- 
I n  the absence of its abuse, the refusal by the trial j ~ d g e  of a motion 



INDEX. 877 

- 

c'OUILTS-Corltitcucd. 
to  s e t  aside a rerdivt  a s  I~c~iiig itgainst the  weight of the  cvide~icc is  
addressed to  h is  souiitl d isc~. t~t ion .  ;11ic1 i s  not reriewablc on a l~ycnl .  
Al.sto?~ I-. Odd Fcllolrs, 204. 

S. C'o~irtts-.lctio~~s-C'o~~l~olitlatio~~-l'ori~s Lulr-Tr'csljaus-Zi~j~o~ctio,r. 
-Thr t r ia l  court  11ns the  author i ty  to co~isolidate yroceedings prnd- 
in= rn1dc.r the  Torrcms IAJV ((1. S.. 2377 ct ~ c p . ) ,  wherein the  title to  
t he  lands wits 1)ut in issue, :md 1)1~oceedings fo r  injunction brought 
by sc~para tc  action by the  adverse ljarty, wherein t he  same mat ters  
were put  a t  issue. Ulorcnt 1:. S~I(.!/(;I.; S a ~ c ~ e r  r. _Ilor~' iso~r,  210. 

9. Nam.c-l'rocctZ~i,~c-I~zcr~dol, of Proof.-Where tllc t r ia l  judge has actctl 
within his authority in consolidating proceedings to  register title 
under t he  Torrens Law ~ i t h  a n  inde11endent action to enjoin a trcs- 
11:iss I~r tn- tvn  t h e  s m ~ e  parties inrolvirlg thv same  subject-matter,  
objection t l ~ t  such consolidation would conf l~se  thc  qut)stion a s  to 
which 1)arty llatl t he  burdrn  of proof is  ~ n ~ t c n n b l e ,  being only a n  
objection to t he  proceclurr~. Ibid.  

10. C'olirts-Uiso.ctio1~-.1Iotio1i to Bct dsit lc Verdict-.-lppcal u ~ d  Error.- 
A motion to  set t he  w r d i c t  asiclc. 11s being against  the  weiqht or 
credibility of t l l ~  evidcnt~e is  to t he  sonnil tliscrction of the  tr ial  jntlgcx : 
and  in tlic nbsenc:e of ;III abuse of this i l i s c r e t io~~  is not rc~vion. : t l~ l~~ 
on appt'nl. Uat~l;  I.. Hrit.rotr, 303. 

11. Courts-C~.itlctlc.(~-Corrc(~tio)~ of E t ~ o r . - I t  is  comlwtent for  the  jl~tlgcl. 
upon a t r ia l  for  murder ,  to  correct t he  admission of inconll~etent 
evitlencc. ilntl \ r i tbdraw i t  fro111 the  considrrntioli of the  jury, :111(1 so 
ins t ruct  thcm. 14'. r. S tc l rar t ,  311. 

12. Courts-1.s.szios.-IVIiile the  f raming of issues i s  lc'ft largely to the‘ 
discratio11 of tlic t r ia l  judge, ant1 no cr ror  !\.ill be found if the, i s w e  
l ~ e r m i t  t he  parties to  1)rrsent e r e rg  phase of their  contentiol~s ;lrltl 
evidence relatiilg thereto without prejudice to  their  rights, yet the 
t r ia l  judge should, in t he  exercise of h is  discretion, clarify the  
issuablc mat ters  so t ha t  t h e  jury,  in the  exercise of their  intelligencc~. 
mag correctly decide them ulmn the  ericlence under correct inscruc- 
tions of tht. court  21.; to t he  prillcildcs of la\\- apglic.:~blt'. 11101t r .  
Eurc ,  482. 

1::. Courts-Juri.sdictio,~-l~onr~~~rcr-Tl~uiccr-~C~~~jre~~~c' Corirt-Slut~itc's.- 
A demurrer  to t he  jurisdiction of the  court  for  t lmt t h r  allegations 
of t he  complaint a r e  insufficient to  constitute a cause of action may 
be made  upon nlotion to  dismiss a t  any  t ime when ])ropcrly bl'ouxl~t 
before t he  court, and  origin all^ in t h e  Sul)reme C'ourt untlc2r the 
yrovisions of C. S., 518, ant1 a f'ailurc to h a r e  preriously tloncl so 
cannot be held a s  a waiver of the  right. Hor,zcy I . .  3fiIls, 724. 

14. S ~ I ~ T I ~ - P T ~ ~ ~ ~ ) I ~ S - Q I L P ~ Y ~ ~ O I I . ~  of Law-Upon demurrer  to  the juristlic- 
tion of t he  court  t h a t  t he  allrgations of the  complaint a r e  insufficient 
to constitute a cnusc of action, the  rule t h a t  t he  allcyations of fac t  
of t he  pleader a r e  taken to be t rue  for  the  purpose of passing upon 
the demurrer  iu inal)plicablc to his erroneous conclnsjolis nf la\\-. 
Ibid. 

15. Samc-Principctl, aud dge)~t-l'o??zmissio?~-Salc~s.-T\~l1ere a n  agent for  
the  sale of land sues t h e  owner f o r  compensation fo r  h is  services, the  
allegations of his coml~la in t  in effect t h a t  h e  was  to sell the  lands so 



INDEX. 

as to give the o\wer the right to reject the sale pro~.itled the nmouut 
did not esceed a certain sum, that  a t  the sale accordingly made this 
sum was not realized and the owner refused to co~lfirm : Held, the 
t'urther allegation that a s  a part of this contract he was to receive a 
certain sum of money to pax for expenses is construed as  depending 
upon his effecting a sale within the terms of the contract, and ;I 

demurrer is good. Ibid. 

16. Courts - Jurisdiction - Street Improcentents -Assessments - Comti- 
tutio?zal Lazc-Statutes.-An assessment on land made for street 
improvements created a lien by statute involves the title and comes 
within the illtent ant1 meaning of a covenant against encumbrancei 
in a latrr deed conveying the lands upon which the lien esis ts ;  and 
\\here the grnntee in the deed has paid off this lien to clear his 
title, the amount involved, though less than the sum of two hundred 
dollars, carries i t  within the jurisdiction of the Superior Court. 
exclusive of that  of the justice of the peace. North Carolina Consti- 
tution, Art. IV, sec. 27;  C. S., 1473. Huhn 2;. Flctchcr, 729. 

COURTHOUSES. See Trials, 1. 

COVENASTS. See I3eeds and Conveyances, 3 : Contracts, 8. 

CREDITOR'S BII,L. See Equity, 1. 

C R I l l I S A I ~  LAW. S w  Highways, 3 :  Al~peal and Error, l(1, 18, 29; Homi- 
cide, 8. 

1. Crimi?lal Law - False Pretense - Ecidercce -- Questions for  J u r ~  - 
Sonsuit.-Where there is evidence under a criminal indictment that 
the defendant knowingly and falsely misrepresented 'hat he owned a 
certain tract of land of value by reason of its h a v n g  on i t  a mill 
shoal, and that  he had included it within the description of certain 
tracts he had mortgaged to the prosecuting witness to secure a loan. 
and that  acting thereon and induced thr'reby the prosecuting witnesi 
had loaned the money, and that the lands included in the mortgage 
were grossly inadequate to secure the loan, resulting in a loss to the 
prosecutiug nitnesu, an illiterate man, nho  could not read and under- 
stand his dred, or know that  the mill shoal tracl had not been 
included in the description, it is sufficient to sustain a verdict of 
conviction. C. S., 4643. S. v. Roberts, !)3. 

2. Snmc-B urdeu of Proof.-Upon a criminal indictment for obtaining a 
thing for value by false pretense, the ])lea of not guilty places the 
burden of proof on the State to establish defendant's guilt beyond a 
rensoliable doubt. C. S., 4277. Ibid. 

3. Criminal Lute-Falsc I'retcnse-Collectio~ of Delt-Appeal and 
Error.-It appearing upon thr  trial of the criminal o'fenes of obtain- 
ing goods under false pretense that the jury have found the defendant 
guilty upon competent evidence: Held, the defendant's objection that 
the prosecuting witness was attempting to collect a (eb t  by criminal 
process cannot be sustained on appeal. Ibid. 

4. Criminal Lax-Evidence-Xo?rsuit-StatutcsSQue8tio+1s for  Jury.-- 
Defendant's motion a s  of nonsuit in a criminal case, under the 
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( 'HISIISAT~ LAW-Cotitij~ ucd. 
s t a tu t e  (C.  S., 4643), will be denied if construed ill the light ~ u o s t  
favorable to  the  S t a t e  i t  i s  legally sufficient to conrict ,  i t s  weight 
and  credibility being for  t he  jury to determine. S. c. Rideout, 156. 

5. Same-Conspirac1/-Homicide.-Where two defendants a r e  tr ied fo r  a 
homicide, the  evidence is  sufficient to  convict both equally of the  
offense a s  ljrincipals if i t  tends to show they were both engaged in 
t h e  unlawful operation of a whiskey still and  had  agreed t h a t  they 
should have a gun a t  t he  place to  frighten away  any one who 
trtternpted to interfere with them, which resulted iu one of them 
firing upon a ~ l t l  killing a person who had  endeavored to  stop t lwm 
with R pistol, t he  killing being the  consequence of a co~~spir:rcy to (lo 
:In urilawf'ul act. Ibid.  

6. Criminal Latc-rlusattlt-Deadlu TVcapotl-Statutes-Burdela of Proof- 
I t tstructiot~s-lppeoI and  Error.-For a conviction under t he  provi- 
sions of (.'. S., 4214, for  a n  assault  with a deadly weapon, with i ~ ~ t e n t  
to kill, and iuflicting n serious injury,  not resulting in death.  t he  
burden of proof i s  on the  S t a t e  to  show the  various elements of thf 
offense, beyond a reasonable doub t :  and i t  i s  reversible er ror  fo r  thr) 
t r ia l  judge to  instruct  t he  jury,  upor1 t h e  evidence, t h a t  t he  use of 
a deadly weapon cas t  t he  burden upon the  defendant to d is l~rove his 
guilt. N. r. K ~ d d i t t ,  176. 

7. Criminal La~c.-Se?ztc)t.ce-~Yuspt)idcd Jz~dyrne~~t-Capins-.Tttdy)nc~lts 
Upon C'o~tditio)~.-h sentence imposed for  the  violation of the  prohibi- 
tion lan- cconfined the  defendant fo r  a definite pc~riod in t he  county 
jail, susprnded fo r  th i r ty  days  upon payment of costs by defendant,  
with capias to issue if t he  defendant was  then found in th is  State.  
i s  not objectionable a s  a conditional judgment. N. v. Xcdfcc ,  ?2O. 

8. Same-Capias-Solicitor's Diuw~tio~t-Lliscr 'cl ior~ of Corirt.-Where 
sentence in  a criminal action i s  susl~cncled, with cal~in.s to issue iu 
the  discretion of the  solicitor, t h a t  pa r t  of t he  judgment which leaves 
t h e  issuing of t he  capias to the  solicitor's discretion is  \ ~ i t h o u t  
authority of law, and will he disregarded, the  discretion to issue the  
cnpias remaini~ig  with t he  judge in tc rm.  Ihid.  

9, Criminal Laic'-Spirituous Liquo~--E'r~idencc-I~~~j~cacI~mc~~f-Escnpi~tg 
Arrest.-FVhere the  llrosecutin:: witness has  seen severttl men wllo~n 
lie identifirs a s  those illicitly o l~e ra t ing  a whiskey still, for  which 
only one was  11ut upon trial ,  i t  i s  competent for  the  Sta te  to show 
by his e r idc l~ce  t h a t  t he  others had  fled ar res t  a s  a n  cs l~lannt ion  to  
repel t he  inference of animus towards t he  defendant on t r ia l  t h a t  
would otherwise h a r e  a tendency to discredit t he  tc>stimony of the  
witness. S .  v. Dickerson, 327. 

10. Same.-Eridence of the flight of the  offender, a f t e r  violating a criminal 
s ta tu te ,  cannot h a r e  t he  effect of impeaching the  character of a n  
alleged accomplice who remains for ar res t ,  a ~ ~ d  \vho upon the  t r ia l  
denies any  ronnection with t he  offense fo r  which h e  was  charged. 
Ib id .  

11. Cr imiml  La t r -Er idc t~ce -Dec1ara t io t t s . -Dec lar s  and ac ts  of one 
on t r ia l  f o r  a rriminal offense, a f t e r  the  unlawful ac t  has  been com- 
mitted,  cannot be received in evidence against  others charged a s  h is  
accomplices o r  confederates in t h e  commission of the  crime. Ibid.  
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12 Ct~r?tzinal Lazc-\~itr~cssca-~;cidct~t~e-C11at'acfo -Ct.o:rs-B.r u t t~ct~atea~~-- 
Statutes.--TTliile under tlie yrorisious of C. S., 1709. the defhtlaiit  
in a criminal :ictioii may not hr requiwtl to testify ns :I wit~lesh to 
matters that would teiid to iiicriminatc~ himwlf, yet \\lie11 lie ~011111- 

tarily takes the stand lie is subject to cross-examination upon circrn~l- 
stances that  would tend to impeach his cliaracter. Ibitl 

12. Ct.i)ni?ral La~c-Co)r~spirac~-Ec.ido~cc-It~str~cctio)~s.--TYlierc t11c.i.c. is 
evidence tending to show tlmt tlie prisoners on trial for murt1t.r hat1 
eiitrred into n consyiracy to kill the decc,ased, ail instructin11 is l)ropt'i. 
that each 1)arty to a criminal co1ispirac.y is tlie agt!iit of t l ~ c  otlitv. 
m d  tlint :cu act in fur t l i t~ra~lce of tlic commoii design done by onc of 
tllenl is the act of all. S. 1.. Stczcart, 311. 

14. Cri?ninal La~c-llo)t~icide-3I~ct'det~-Vet.dict-I'olling Jurot's-IZ~co~tc- 
mcndatiou for  Vcrcy.-TYliere up011 the renderiiig of all adverstl vcbr- 
diet to the defendants 011 trial for mnrder tlicir attoriwy requc~sta 
tlie polling of tlie jury, aud, acting ill respouse to the judge's qutwioil 
to each of tlie jurors asked accordingly, they each responded guilty 
of murder whereof they were charged, and upon a secoiitl inquiry 
by the court resl~oncled guilty of murder in the first dcpwe: Ilt'ltl, 
tlie verdict was not objectionable a s  being too indefinite, and sentelwe 
tllereon was properly imposc'd : Held, frirfher, a recc~iiimc.iidatio~~ for 
mercy was not 11rnpcr1y to he considerrd as  a 11t1rt of tlic vcrt1ic.t. 
Ib id .  

13. Ct.in~inol L U K  - Obstrctctittg I l igh tcap  - .lctiot1s - C o ~ ~ w l i d n t i o ~ ~  -- 

Trials-Statutes.-Two bills of indictments-one cliorgillg the statu- 
tory offense of obstructing a public higli~vay hy ~vrongfully ant1 \vil- 
fully placing nails or tacks thereon, so as  to obstruct tlie highwny 
11y causiiig pulictures in tires of automobiles traveling tliercon, ill~d 
tlie otlwr, in this mtliilirr injuring tlie :~utnnlobilcs of c r r t ~ ~ i i i  1101'- 
sons-are founded upon the same offense, the one growiug out of tlw 
otlier, aucl a re  properly co~lsolidated by the trial judge ant1 tritvl 
together a s  separate couiits of the sillile i i~dictmei~t .  <'. S,. %2!, 

$AS. C. Xalpass, 310. 

If;. Criminal Law-Obstt~ucfitrg IIiylr r c . c ~ y s - l ~ t . i d ( ' t ~ ( ~ c - ( J ~ i c s f i r s  for J I O ~ I .  
-JVlierc the defendant tlenic's the cl~argc of obstruc2tillg :I liigl~\ray 
nncl injuriiig automobilcx passing along it ,  1)y \vilfully and \ ra i l to~~ly 
1)laciiig nails or tacks thereon, mid tlic eritlcnce ir: co~~flictiug. :111 

issue of fact is raised for the detcruiinntioi~ of tlic jury. Ibid. 

17. Crimi)~cll La~c-Statlcfes-Rctrfe~l,ce-Corfsfitrctio,ctrl La I(..-TYllerr tlirrc 
i s  a conriction of the violation of t\vo srparate c).i~ni~inl stntutt3s 
co~isolidatctl alitl tried as  two counts uiider one bill of indictin(lllr. i~ 

sentelice for each offense-the one to 1)egiii up011 t l ~ r  esl)iratio~i of 
the otlier term-confiiii~ig tlie puliisllmwt :IS to c: c11 witliiii t l~ilt  
])rescribed in the statute relatiiig to it, cannot be c~?~lsidt~re~tl lu~tler 
tlie facts of this case as  cruel 311d IIIIUW:L~ witliiu the illllibitioli of 
our C'oiistitutioii. Art. I. sec. 14. Ibitl. 

IS. Crirnit~zl La~c-It~str~tctio?~~s-Reasot~(~?~lc Uo~tbt-.ll)pc~tl nttd I.:twt..- 
The requisite of the law that the State must sho\v the defuiltla~lt ill 
a criminal action guilty beyond a reasonable doubt in order to coil- 
vict liiul is for tlie defe~idant's benefit, and a c1inrp.e that  likt)\~isc. 
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puts  the  Irurdtw on drfentlant to slio\v his inr~ocw~c.c, Ireycrritl il ~ ( > : I ~ I I I I -  

; ~ b l e  t loul~t i s  l~rcjntl icial  error.  e ~ ~ t i t l i n c  him. 011 c.cr~~vic.t io~~, to u III ' IV 

t r ial .  6. 1.. I'c~lnwt.c, XIS. 

1:). C'r i?~~i~rnl  Lurr-Ncdtectio~r-Sttetrcfcs-l(rct~t7t~)r of I ' t ~ o o f - ~ ~ r ~ i ( l ( ~ ~ ~ c c . - - I ~ ~  
order  to c.onr-ict of se t luc2t io~~ uiicler our  cr iu i i~ la l  st:rtutts. i t  ii: ncc,tJs~ 
sa ry  for  tlit, S ta te  to satisfy t he  jury h~yo11d :I r c a s o n ; ~ l ~ l ~  (1oul)t of 
t h e  i1111ocenc.e and r i r t u e  of t h e  1)rosrcntris, the  1rromise and t111- 
carnal  intercourse in(1ncc.d thereby, and  a conviction may  not be ha11 
where there  is  no sul)lmrtinq c r i ~ l r w c ~  tha t  she \vas iiinoccut ;111(1 
virtuous. 8. v. Crook. 545. 

20. Crimirlal L a ~ r  - Prost i tu t io~i  - Bttrtritcs-E~~~ii7i'1~c~c-l~1~~1rrtotio1c-.\~otc- 
.~tcit-Tria1x.-T~rcter the  rule tli:it U]IOII :I i n o t i o ~ ~  :IS of ~ ~ c ~ n s u i t  t l ~ t ,  
rvitlmcc. is  to I)r ro~istructl  in the  light most faror;tlrlr to  tlit, ]~ l : i i~ i -  
tit?, g i r ing  1ii111 the  btwefit of erc.1.J. rc~;~son;ll) l t~ int(~11d111e11t tliert+~rm. 
it is krltl t ha t  circuuistu~iti:il rvi(1ri1c.1~ is  slifticicnt for tlrc. c.o~~victioll 
of viol;ition of our p r n s t i t u t i o ~ ~  lx\v. ('. S., 4:XT. 4:LX t e n ~ l i ~ l g  to sho\v 
tha t  tlic three tlefendants \rerc, 11:1~t11t>rs in tlit, (.i~ftl or rost:l~ir:~nt 
1)nsinc~ss \~ l i r r t )  rooms \vercl also ~ ~ w t t ' d .  \\-it11 ;I 1):1c1 ~ . ~ y ~ l ~ t i l t i o ~ i  ill 
this rtxsl~oc.t, :11i(1 for  cu~.s iug  : I I I ( ~  (Iri111ii11g. :i11(1 \ ~ I I ~ ~ I Y  I Y ~ O I I I S  I Y P ~ I .  

reritrtl for  the  ])url,ose of illicit i ~ ~ t r r c . o i ~ r s t ~  11t~t\ \-c~11 111('11 ; I I I ( ~  \vom(w. 
:in11 a s s i g ~ ~ m c n t s  for  th is  l i i i r~nse  \vcrtx 111i11lt' Iry t\vn of t l ~ r  1)1'o- 
pric3to1.s undc~r snc.11 c.irc~umstnnces t ha t  t l ~ c ~  ot11t.r. :~lscr i~~tlic.tetl, must 
have linon.n of t he  imn~or;rlity for  \~liic.h the  l)l:~c.c) 11:1(1 tl~c. r r l rn t : r t io~~.  
S. v. Rinodia, 563. 

21. Ct'ivi i?~ccl Ltr r i~ - I<c .~ t so t~~c l~ /~~  1)otr bt-Nrcrd~~t~ of I ' t~~of . - - -Tl~c~ Irurtlt~11 of 
slio\vi~iq guilt Ir t~yc~~rd :I r t ~ ; ~ s ~ ) n n l ~ l t ~  tloulrt rc3clnilwl of tlics St;rtt, ill 
criminal c.nsc,s, t11o11gIi  lot cxasily tlotinc~l. im l~or t s  ; i l l  ~ u l c t ~ r t : ~ i n t y  of 
rnincl Ily tliti jury : ~ f t e r  :I full. fa i r .  : I I I I ~  ~ ~ ~ : r s c i ~ i u l r l ~ ~  c . c r~~s i t l (~ r :~ t io~~  of 
t hc  t1vide11c.r. A'. r .  Il 'illic~m.~, til(i. 

2. ('ri?t~i)lnl Ln r c ~ - E ~ - i r l ~ ' ~ ~ c ~ ~ ~ - T ~ t ~ t ~ ~ ~ l ( c f  pi7 O~o)rsc~s-.lloti~~c-f 11(~ttt i . f i i~~tio~r.-  
While the. g e ~ ~ r r ; l l  ru le  is  t h t  sn l ) s t e~ i t i~ - r  e r i d v ~ ~ r t ~  of n st~piir:lttL aritl 
tlistiiict carimin:~l c~tY(>l~sr is  i ~ ~ : l d m i s s i l ~ l ( ~  1111 tht. tr ial  of :t ft,lo~ry, i t  i. 
:IU c x c t ~ l r t i o ~ ~  to th is  rule \\-hen the  c~vitlt~uct~ of th(, former c.ollt1uc.t of 
the  tlcfcud:~nt on tr ial  tc~nils to cstnl)lisli m:rlice o r  motive in  tlic, 
inst;rnt (.;is(.. or itltwtify him >IS tlic o w  \vlio con~mit tcd  t l ~ o  fr1011y 
for \\-l~ic.l~ 116 is I~eing tr ied.  K. 1.. Xillc~t., 694. 

2 :  i 1  T ~ t ~ ~ c - - F ~ ~ ' i t l ~ ~ t r c ~ i ~ - ( ' I ~ n r ( ~ c t t ~ i ~ - ( ' ~  F~rirlt2~ri~c'-,S~rb- 
stu~rlir.c* J;~'idr~~rc~c.-\\*l~ilt~ t l ~ e  gotrtl (.l~:~ri~(.tc'r (if the  ( l~ fc ' n ( I :~ l~ t  u1101i 
t r i ; ~ l  for  ;I l~omicit l t~ i s  1)ut ill issue 1-1y his  taking t11c. stiruil a s  :I \vi tn(~ss 
ill his on.11 Iioh:~lf. tlritlt~ncr of s t n t c 3 ~ ~ l t ~ n t s  mndv to :111tl tcstificvl 1)y 
:r~lntlier of t l~fmt lnnt ' s  witnesst~s t cwt l i~~g  to (.orroI~ori~to t l i ~  dvftw~l- 
:uit's t t~ s t imo~ly  (,:in o111y I)t,;ir ulron tlir cwdibil i ty of tlefrndnnt's 
t w t i m o ~ ~ y .  :111(1 i s  i ~ ~ c o n i l r ( ~ t t ~ ~ ~ t  11s su lwt :~~ l t i v t~  evi(l(m(v. A'. 1.. Lor(>, '7UL 

24. ('rimi)rtrl L ~ ~ ~ i ~ - ( ' o ~ r . s t i t r i t i o t ~ ~ ~ l  Lrirr--Sfictritc's.-Tllr. (1vfe111l:111t ill :I 

criminal :rc.tion may not I)e ( m ~ - i c t ~ d  I I I I ~ ~ I '  tliv ~ ~ r o v i s i o n s  of our  
( 'o~isti tution.  Art .  I. wc.  1'7. escqr t  1ry tllv 1:1\v of thc~ 1:lntl o r  u n d e ~ .  
;I i~naniuious  vertliet of guilty by the  jury. Ar t .  I. srtc.. 1::. ; I I I ~  u~toli  
his denial  of guilt 11? is  presuuiecl to Ile ilinoccnt, with the  s ta tu tory  
right to r rqnrs t  to go on t h e  s tand a s  :I witncw in his o ~ v n  hcllalf. 
in not ~ ~ s ~ ~ I ~ M I I ~  \vliic.l~ 110 l1rrjnc1ic.f shall Iio c.rc3;~tc>tl :~g :~ ins t  him. 
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('. S., 1799; aud  nit11 furt1it.r riglit to liave counscl fo r  his t l (~ fe l~s (~ .  
('. S., 4513, who niay argue  the  mat ters  of law a s  v;ell a s  of fac t  to 
tlie jury,  C. S., 203 ; nnd tlie t r ia l  judge, in liis instructions to  t hc  
jury, shall not g i r c  hii; opinion whether a fac t  is  fully o r  sufficiently 
l)rovcXn. C. S., 634: and  these a r e  among the  fundamenta l  principles 
to \\liich recurrence i s  directed by ou r  Constitutioii, Art. I ,  sec. 29 
S. u. Hardy ,  799. 

2.7. Same-.-Lttornc~ atld Clietrt-Cor~?~sel-=lrgu?~te?rt-I?rslructions-.lpp~~~~l 
ntrd Ewer.-Ul~on tlie t r ia l  of a criminal cnse i t  i s  t he  du ty  of tlic, 
tlcfcntlant's cou11ro1 to nrgutl his rase  lo tlie jury upon the  evitlrncc, 
introducwL ant1 the, rcmarlis  of t he  judge to  the  jury in effcct t h a t  
tlcftwtlnnt's nttorncsy, notn-ithstanding he had in fo rxed  them of liis 
rulings of t h r  law, lind argued the  law to  tlie j u r ) ,  i s  virtually ; I I I  

instruction tliat tlie jury should give no consideration thereto, and  i s  
:I l~rcjutl icial  invasion of t he  defentlant's rights, a n d  consti tutes 
reversible error.  I bid. 

2(i. Sa??te-C'ocirts-,Jltt'!/.-An instruction in a criminal c m e  t h a t  defend- 
ant ' s  \ \ a s  under obligation to makc. h is  sitle t he  best sidt.. 
ant1 i t  was  different n i t h  the  court  mld jury wlio \rere to  maintain 
a f a i r  and  impartinl  tr ial ,  is  a n  erroneous c.onccl,lion of the  l a w :  
and, Held,  erroneous. Ibid.  

27. Ct'imitlal Lnzr-I?lstrztctior~s-Reasollable Doubt-Appeal nnd Error.-- 
\Vllc>re the  accused on a criminal t r ia l  denies h is  guil t  of t he  offense 
cI i : i rg~~l ,  lie is  1)resunied to be innocent, and  for  conviction t h e  S t a t c  
must  prove his guilt beyond a rc~asonable doub t ;  arid a n  instruction 
is  erroneous tha t  the  jury should re turn  a verdict of guil ty if they 
found tlie uncontradicted evidence in the  case to be true.  Ibid.  

( 'ROSS-EXAJIISATIOS. See TTitnesscs, 1, 2 ;  Cr i~n ina l  Law, 12; Wills, 14. 

( 'ROSSISGS. See H i g l ~ ~ v a y s ,  1 ; Segligence, 2. 

R A G S  See Carriers,  2, 6 ;  Riunicilml Corporations, 2, 5; Principal ant1 
Agent, 5 ; Slander,  2, S ;  Appeal and  Error ,  8 ;  Contr lc ts ,  3, 4 ;  Judg-  
inents. 7 ; Commerce, 1 ; Physicians and  Surgeons. 3 ; Government, 1 : 
Railroads,  6. 

I)a~~zages-A~egligo1cc-E2:idct1ce~-U1~on t he  issue of damages recovernblc 
by a n  en~l)loyee for  injuries negligently and  ]~roxinlately caused by 
h is  euil)loyer, i t  is  Held,  untler the  fac ts  of this catse, tliat evidence 
of tlie amounts  cllargcd by the  hospital where  the  s ~ r g i c a l  oper;i t iol~ 
hat1 been l~e r fo rmed  on  lain in tiff, in consequence of t h ?  injury,  doctor'\ 
bills, and  cllargcs fo r  like t rea tment  o r  services, was properly aclmit- 
ted on tlie tr ial .  Pc??'lii?~s 1.. T1700d d Con1 Co., 602. 

1)EhDLY WEAPOS.  See Criminal Law,  6. 

DEATH. See Actions. 1. 

DEBT. See Criminal Law, 3. 

DEBTOR B S D  CRICDITOR. See Ranks  and Banking. 1 

DECISIOXS. See Sta tu tes ,  1; Commerce, 3. 

DECTARATIOKS. See Insurance,  2 ; Evidence. 5, 7, 2 0 ;  C,.iminnl Law, 11 
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I~ISDUCTIOS 01.' ( 'OJIJI ISSIOSS.  Sce E n i ~ ~ l o y c r  and Employee, 4. 

I II.:I~I)S . \ST)  ('OSTI.:TAS('I:S. Stt(, (:rants. 1 : Artions. 2 ; I:\-itl('iic.c~. 7 : 
 will^. 12, 24. 5 ;  Plexdii~gs.  3 ;  1,ilnitntion of Actions, 4 ;  T : ~ x : ~ t i o l ~ .  
10, 16 ;  Title. 1. 

1. DcetIs clnd Cu)r.r'c'!lcl~ices-.lfi~,cs a)rd V i ~ l r . ~ . u l s - E ~ c c l ) f i o ) ~ s  f rom Dcc ' cd  
Fee S i , t~p le -S tn frc tc~~s- I . ; .~ t t l cs .h  conveyance of land in fee sirnl~lc 
with l~abentlunl (~xcel~tiii:: one-half of a l l  the  rniiieral 1rhic.h there- 
af tvr  m:l$ b r  fo~ui t l  upon tlie gl'emiws, \rhic.li i s  hereby csgrc'ssly 
~ w t ~ r v e t l  I)$ t he  grantors,  is  llcld to Iw a n  c,sccl~tiol~ fro111 th(! tlced 
convcyil~g thc 1:rlitl a s  to the  ~il inerals,  ant1 the  mineral  r ights a r e  
t l racr~i t la l~l t~  to tlic Iioirs of tht! clt~c~eased grantor,  \vithout the  usc of 
tlie ~ r o r t l  heirs. ('. S., !)$)I. The  tlistinetion bet\rcen an clsccption in 
the drctl to  the  thin:: grantcd.  and :r rcst,rration therein, discusset1 by 
ADAII~,  J. Trus t  Co. c. Wllatt, 107. 

2. Borne-Pat't)~crsRip.-And Ircld, furflr o., the  esc.elrtion in thc  deed, brill:: 
followed by a s t i l~ula t ion  tha t  if mir~era ls  sl~oulcl be found ul)on thts 
lands the  l~n r t i e s  shall  inc.ur equal espelise in testing thc  mine and 
(t ir ide the  l~rof i t s  creates, in the ercnt  stated,  a 1)ar tners l i i~  btT\wcn 
the  grniitor arid grantee. t he  tc3riniimtioi~ thereof hy the  death  of the  
grantor  not nft'ectii~g the  iiiheritancc from him. Ibid.  

3. Uecds crnd Co~~~~c!~cc~ic~cs-Po- . so~rnl  L'oro~ct)~ts-l17c~t.?.a)ztic's-Brcncll- 
C o r o ~ n ~ t s  l~'ro~~itr!j rrith L~cnd.-\\Iierc. ill h is  dertl to lands, t he  
grantor,  fo r  himsrlf and 11c.irs. covcwut s  with the  g r a n t t ~ ,  a corpol':~- 
tion, i t s  successors and  :rssigiis, t ha t  h e  is  seized in fee si1nl)lc of 
the  lnntls, wit11 right to convey t r ~ e  fee ~ i m p l e  free, clear of incunl- 
brance. with \\-arrnnty to defend the  said title against  lawful  claims : 
l lc ld ,  the  corerialit and I\-arrnlity do not run  \ r i th  t he  land, but a r c  
1:ersonnl to  the grantee,  m ~ d  action tlicreon may be bronght by him 
ullon the  tlelivcry of tlic ileetl when there is  :I mortgage the11 esistiiig 
against  the  t i t l e ;  and \vliea t h e  grnritee has,  iii like dced of corcwant 
and  ~ r n r r a n t y ,  conveyed the  title to another,  sue11 other person may  
not n i a i n t ~ i i i  a n  ziction axainst  the  origiixll covrnnntor o r  \rnrrantol' 
for  t1:irii:rgc~s :~r is inq  f rom the, breach of his covenant n ~ l d  warr:mty. 
Loclchio-t r. I'ctrl;et., 138. 

4. l)cczdts ntld Coi~~~c!ja)rc.c . .s-Jlot~t~jar/c .~-D~~~d~s it1 Tt.rtst-Title.-\Yherc. 
tllc defeiitlants h a r e  received f rom the  plaintiff a certain s u ~ n  ill 
cor~sideration of ~ r h i c h  the  former were to convey to the la t te r  a 
cert:lili nulriber of acres of land a t  a s ta ted  Itrice I,? a specified time. 
alicl h a r e  t r i ~ d r r r d  t l l ~ i r  (lee11 a s  ngrcwl upoil mid the  lllaintiff relnsotl 
to nccrllt the  s ame  and pay the  ~ ~ ~ r c ' l l a s e  1)rice on the  ground t h a t  
this l a i~ t l  n-as included in a larger acreage corered by a mortgag? 
m t l ,  tlierrforc, tlie ilrfendamts c.oultl not conrey n gond title, i t  may 
be shown t h a t  the  1)lailitiff held tlie niortgage and hat1 aqreed to  
credit  thc  proceetls of tlie sale of the  lands  thereon, raising a neces- 
sary  icsue for  the  consitleration of tlie jury. Bro1c11 r. Rrtffi?~, 262. 

5. Dccds and C'otl crz!jnirccs-Rcgist?,cctioil-,\'tntritc of Frauds.-The defend- 
an t s  contracted upon a valid col~rit leration to conrey to plaintiff tllc 
fee-simple title to lantls eml~r:lcetl in n larger I~ountlary,  clllo~l which 
plaintiff held a deed in trust .  and  the  defenr1:ults hcltl a coi1tr;ic.t to 
convey f rom tlie mortgagor, duly signed by h im and his wife, for  the  
ten ac,rcs, upon prig-n~clit of the  purchase 1)rire x i t l i in  a i ' rr t i~il i  t i m ~  
wl~icli  \\.;IS ~ x t ~ n d ~ d  by : ~ n  I I I I ~ ~ C . O ~ ~ P ( ~  ~ ~ i 1 d o 1 w n 1 ~ r l t .  :11i(1 \ ~ i t l i i ~ i  the  
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1)J:EDS A S 1  ) ('OSVl~:TAS('l~:S-C'o~tti~~lcctl. 
1::. S(l))rc-l)c~fcc~til.(: I ' r o l ~ c t t ~ ~ - C o t ~ r c c t i o ~ ~ ~ - ~ ' o ~ ~ ~ ~ f . ~ ~ - - A  tleetl made 11y tht3 

wife to  t he  husband of he r  la~i t la  must  not only comply with thr. 
rrquircnlcnts of o w  C'onstitution, Art .  X, see. 6, and ('. S., 9117, 'W4.  
I ~ u t  n ~ n s t  also rebnt t he  l~resurnl~t ion  of his influrl1c.e over licr I)y 
rc:lson of the  mnrit:11 rel:itions, 21s required by C. S., 2515, by the  
j~rohato offic,er st:iting his co~~c lus ion  in his furt l icr  certificate that  
she  frclc,ly c.o~isents to the  s ame  a t  the  t ime of her  srp:ir ;~te exmuinn- 
tion, ant1 thnt  hc is satisfietl tliut her  t l ~ r d  so nintl(~ \\-;IS not unre:lsoll- 
;~ l ) le  o r  injurious to l ie r :  ant1 when the  l)rol~;ltcb is  tlrf(~c.tive in th is  
respect i t  c a m o t ,  a f t c r  i t s  t ~ x c c u t i o ~ ~  and  delivrry,  he  corrected by 
the  court  so a s  to rel~cler i t  valid, c~xccl)t a t  least  nlmn tlucl notic.(, to 
t h e  par t i rs .  Jbid. 

14. 1)ccds U I I ~  (:o)~~~c!/ut~c~e.s-I'~~obatc!-Hrtsl~cc~rd c~trd l17ifi:-Impcac.hitz!/ 
Erit1eircc.-liy csl)ress terms. ou r  s t a tu t e  relating to  t h e  certific:itcx 
of t he  ])rol~att? officer of a tlccd by a wife conveying 11cr lands to  lier 
liusl)nntl, "tlie certificate shall  s t a t e  t h c  conclusions of the  officer and 
shall  lw conclusive of t he  f:li>ts therein stntetl," to t h e  efftsct, mnong 
otl~csr things, t h a t  the  wife's deed was  not "unreasonable or injurious 
to he r " ;  nncl in the  absence of f r :~ud  on the  11ilrt of tlir l iusl~antl  ill 
11rocxrinz the  csecution of tht: deed, such c o u c l ~ s i o ~ i  of tlie officer. 
so stntetl in his certificate. regular in form, may  riot thereafter hcs 
:ittncslietl hg his eri i lenct~ on the  tr ial  to  set  aside tliv tlrwl. ('. S.. 2515, 
Ihitl. 

15. Xumc-I)cc9ds ill l'rrrst-l1ortyrryc.s.-Tl~e requir twrnts  of ('. S., 2;lri. 
:is to  t he  crrtific.ate of the  probate officer to a tleed f rom the  wife to 
her  1i~isI):in~l (.onve?.ing Iicr lantls ;il)l)lies to  a clced in t rus t  by tlics 
\vife to secure 1111 ind(>btcdness by her  to her  l i u s l ~ a ~ ~ d .  Ibid.  

16. L)ecds n ) ~ d  ('o)~~~c!/o~~cc~.s-l'rol~(~t~-R~~ji~sfr~tio?~-l't~cx~tn~pfio~~.-\Vl~erc~ 
a deed has  been registered up011 a probate regular in form, i t  i s  
pr ima f;lc.itl taken a s  corrvct:  and  u11on mi issno a s  to whether it 
was  esecutrt l  ant1 delirered,  the  law raises n l?resumption from the. 
prohntc and registration t h a t  i t  h:ld been esecuteil and tlelireretl. 
which may 11e r r l ~ l ~ t t r i l  by s~~fficieli t  evidence. Ibitl. 

17. Rnmc-Frcr~td-Tlie crrt if icatr  of a probatc officer of n deed ljy thc  
n i f e  to  her  hnrband of h r r  lantls a s  not con i~ ly ing  nit11 C. S., 2.51.7. 
cannot he impeached, except upon allrgation a ~ ~ d  proof of f r aud  ill 
t he  t:llii~lg of t he  a c k ~ ~ o \ \ l e d g m r n t ,  the  m:lking the  p r i r a t e  esamina  
tion, o r  in arriving a t  t h e  conclusion a s  stated in the  certificate. Ib id  

period of p a r s ,  with r ight  of grantee to continue thereafter to  do so 
:is to the  remaining uncnt t iml~e r  by paying interest  upon the original 
~ l u r c h a s r  price, from year  to  year,  for  a n  addit ional t ime, t ime for  
t he  tentler or payment of the  yearly interest  for  the  ronti~lu:ince of 
the  yearly right i s  ordinarily of t he  epsence of t he  contract ,  and i t  
should Iw tc~ntlerctl o r  paid by thc  grantee before the  termination of 
t he  first l w ~ ~ o d ,  or before the  Iwgilining of eac2h successive yra l  
therenftcr,  o r  the  c r a~ i t tw  will l ow  his r i a l ~ t .  IXri~iqfon 1.. S'h i )~y lc  
Co , 3GG 
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DEEDS ASD COSVETASCES-Colotinued. 
19. Deeds and C o ? t c e y a ~ ~ c e s - ~ l J o r t g a g e ~ ~ - R e g i ~ t r a t i o t - e l i e - I ' r e . s t m p -  

tion.-The registration of a mortgage irrebuttably pretjumes its deliv- 
ery to tlie mortgagee in favor of a bona fide purchaser. Faircloth r .  
Jolutso?!, 429. 

20. Deeds and Co~tcc~at~ces-.liortgnges-Cn~zcellntio?z-Stafutes.-It is 
only those named in the statute (not the mortgagor) ~ h o  may require 
the register of deeds to cancel the instrument ul~on his record on 
endorsement of 11ayment and satisfaction, to wit : tl e payee, mort- 
gagee, trustee, or assignee of the same, rtc., and where a subsequent 
l~urchaser has acquired the mortgaged lands reljing upon a proper 
cancellation of this character, his title is not affected by any undis- 
closed agreement or urlderstanding between the original parties. Zbid. 

21. Same-Prestcmptio?ts.-Were an entry is made by the register of deeds 
ullon the margin of a registered mortgage, "the original being eshib- 
ited to me marked paid in full. I adjudge the same null and void, 
and i t  is hereby canceled of record," presumes, no e.iidence appear- 
ing to the contrary, that it  was exhibited by the mortgagee or the 
proper person designated by the statute. Ibid. 

22. Deeds aud Conceyatrccs-Restrictio~ts-Dcl;clopnlt Companies-h'ci- 
dencc.-Conveyances of land by an improvement company from t i  

plat of thc original purchase in large acreage, divided into lots show- 
ing reserred streets with certain parks laid off, with restrictions in 
the deeds given for a large number of the lots sold as  to the erectioil 
of residences only of a certain class or a t  a c e r t a ~ n  price in the 
printed and written conreyance, and without these restrictions by 
like conreyances as  to other lots scattered through the development, 
is not sufficient to eridence a mutual mistake of the parties in fail- 
ing to incorporate the restrictions in all of the deeds, enforceable in 
a court of equity. Davis Q. Ir'obinsou, 389. 

23. Same-Equity-Injzt~!ction.-IIeld, under the facts of this case, that a 
mesne purchaser of a lot of land conveyed by a deed restricting the 
use of lots to residential purposes cannot n~aintain his suit in equity 
for injunctive relief against the erection of a busiress building, a 
fillillg station for automobiles, against a purchaser under n dwd 
containing no restrictions a s  to the use of tlie lot lie has purch:tsed. 
Ibid. 

2-1. Same-Easente)~ ts-Stat11te of Fraztds-Su bscq~toIf I'tct~cl~a~.sc.r--ILcgi~~- 
trafiott.-Where the owner of certain lots in a land tlrvelopmcnt has 
acquired title by deed with others restricted as  to the weetion of 
dwellings, and claims this right against other purcl las~w whose d ~ t l ? :  
do not contain this provision, the right so clhimctl is tliat of a negn- 
t i re  easrmcnt, required by the Statute of Frauds to be in writin:: 
(C .  S., 9SS), and as  against subsequent purcl~asers for value, tht,ir 
prior registration is required to establish the right. C:. S., 3309. The 
acquisition and incidents of easements discussed by TARSER, J. I b i d .  

2.5. Deeds and Conve]jnitccs - Xortgngcs - Probate - Infci-esf-Statutes- 
Regisf) ,at io~~-Cottstructive Sotice.-The 1)rohnte of :I deed or mort- 
gage is a jud ic i~ l  act and may not in case of a 11io::tgage be talten 
by a probate officer who is likewise one of tlie' mortgagees, and his 
act in so doing is insufficicwt to llass the title against snbscquent 
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1)EEDS AND COSTETAXCES-Contitzucd. 
purchasers, etc., for  value, and the registration of the mortgage when 
this i s  apparent i s  not constructive notice u ~ ~ d e r  the  provisions of the 
statute,  C. S., 3311. Cotcan c. Dale, 685. 

26. Same-Trzlsts-Trustee-Purcl~ascrs fo r  Value.-h trustee in a deed of 
general assignment for  the  benefit of creditors is  a purchaser for  
value within the  in tent  and meaning of our  Registration Act, C. S., 
3311. Ibid.  

27. Dceds and Conzeya~zces-Constructice Possession.-Where the lands in 
controversy have not been in the  possession of defendant claiming 
under a t a s  deed, or  his predecessor in title, a t  any time for :I 

longer period than three years, and then only by placing a fence 
enclosing a small portion thereof, and relies u1)on constructive pos- 
session, the  co~lstructive possession follo\vs the  better title shown by 
the plaintiff under a chain of title originatinq under :I Sta te  grant  
of the  locus in q ~ o .  1'7-zce v. Elagle, 738. 

28. Deeds and  Co~ce~ances-Evidence-Pos4cssiot~--Pr.csun~pfion.-\\'l~ere 
the grantee of a deed is in possessior~ of the  lands in dispute, accord- 
ing to the  description therein, i t  is  prima facie evidence tha t  such 
possession was under the  deed to the lands, nothing else appearing, 
and the  deed itself may properly be iritroducrd a t  the trial  a s  evi- 
dence. E'rceman v. Rnmscy, 791. 

DEEDS I N  TRUST. See Liens, 2 ;  Contracts, 1: Deeds and Conveyances, 4. 
1 5 ;  Mortgages, 1 ,  3. 

DEFAULT. See Judgments, 5, 7. 

DELIBERATION. See Homicide, 3, 8 ;  Verdict, 1.  

DELIVERY. See Deeds and Conveyances, 19; Carriers, 4 

DEMURRAGE. See Railroads, 5.  

DEMURRER. See Taxation, 3 ; Actions, 2 ; Courts, 13 ; Pleadings, 8. 

DEPOSITIONS. See Evidence, 19. 

DEPOSITS. See Bills and Notes, 3 ;  Banks and Banking, 1. 2. 

DESCEXT AND DISTRIBUTION. 

Descent and Distribution-fitatute8-ZTle~iti?natc Childrol-Tl'idotc- 
Where the  olrner of lands dies n i thou t  lineal or  collateral heirs. 
leaving a widow, the  illegitimate son of his mother, born before her 
marriage with his father,  and being thus  of t he  half blood, may not 
claim the  estate f rom his fa ther  by descent, ant1 the widow talitau 
under the  provisions of C. S., 1654, Rule 3. TI~iTsorz c. 11~i1,son. 8.5 

DESCRIPTION. See Wills, 23. 

DETERMIXABLE RIGHTS. See Deeds and Conveyances, 18. 

DEVELOPMENT CORIPAXIES. See Deeds and Conwyances, 22. 

DEVISE. See Wills, G ,  12; Advancements, 2. 

DISAFFIRMAXCE. See Contracts, 7. 
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1 I S T 1  S .  S ( Y ~  I )iscretioii of Court. 

1)ISCRETIOS 01.' COUIIT. See Homicide, 3 ;  Constitutional f2a\v, 1 ; Courts, 
6, 7, 10;  ('riininal I,a\v, S ;  S e w  Trials,  1 ; Intosicutinz I,iquor, 3. 

L)ISJIISSAT,. See Al~penl autl Error ,  24 

1)ISTRIYl". S c r  Scllools. 3. 

DIT'ORCE. See Judgments,  11. 
Uicorce-Altrno~)l Po idcn tc  Lift>-Statutc.r-- lppcal  a j ~ d  Error.-While 

tlie amount allowed ill the Superior Court a s  alimon!- for  the  wife's 
support and counsel fees potdente  rite (C. S., 1666) i s  not ordinarily 
revie\mhl(. on :~ppeal  to the  Supreme Court, i t  may be othermise in 
esceptionnl cares, wliere the  iillowance is altogether clisproportionetl 
to the  husband's earnings or  income from property, nnd the  findings 
in this case al)peaiing to be meager in th is  req1e9, the  case i s  
remanded for the inquiry to be proceeded n i t h ,  to ascertain what  
allowance would be "just  and proper, having regard to the circum- 
stances of the parties." Davidson I;. DaI;idson, 626. 

DOWER. See Limitation of Actions, 2 ;  Wills. 15. 2; Estates,  5. 

DRUXKENXESS. See Homicide, 8. 

DUE COURSE. See Sta te  Treasurer,  3 ;  Bills and Notes, 3 ;  Actions, 5. 

DUE PROCESS O F  LAW. See Taxation, 10. 

DURATION O F  EJIPLOT;\IENT. See Physicians ant1 Surgeons, 4. 

DUTIES. See Employer and Employee, 16 ; Schools, 2 .  

DTIKG DECIAHATIONS. See Homicide, 4. 

ICASEMESTS. See Deeds and Conreyances, 24. 

ICDUCATION. See Schools, 1. 
1. Educatiow - County-~cidc P lan  -Sta tutes  - Petitio~l-Endorsement.- 

Under the  adoption of a county-wide plan of education, C. S., 5481. 
i t  is  not requiretl t ha t  petitions in the  district  therein, when signet1 
by the  requisite number of qualified voters, be endorsed by the  gov- 
erning boards of' a t  least  a majority of the school districts, a s  appli- 
cable to "special school taxing districts," under the  provisions of 
('. S , 6657, tlie proceedings being under a different statute,  C. S., 
3639, relating and confined to "school districts," the  new district 
operating of itself and not by virtue of component units. Har r iny to?~  
2j. C0117).8. of .1118011, 372. 

2. 'Same-l'cr r atio)~.-Where a new school district has  bee11 formed on the  
county-wide plan of orgaliizatioii adopted according to law, C. S., 3481. 
and the  election removes all  taxing powers, the  ra1iclit.v of the  district 
thus formed is not affected by the  fact that  some ,f t he  districts 
theretofore existing had power to t a s  by virtue of previous elections 
and others had not. t he  taxing power in the  county-wide plan of 
organization necessarily being the same. Ibid. 

3. Sanze-Lecy ah~d  Collecfion of Tases-Where the county-wide plan of 
organization for  educational purposes ( C .  S., 3481) has  been adopted, 
the  annual  levy and collection of taxes,  ns those prescaribed fo r  other 
taxes, C. S., 3642, a r e  expressly authorized by the Sta tute  of 19'23 to 



I:IIUChTIOx-Contr ) m c d .  
be made for  geiieral ~ o u n t y  l)uq)l)~ses,  in the n~ont l l s  of July.  Augu5t. 
and Sq)tembcr,  and the  objection tha t  the  county commissioners 
shoultl have acted in this reupect in a different month is  untenable. 
Zbrd. 

l~:.JECTMI:ST. See 1,oalis. 1 

EL1I:CTIONS. Schools, 2. 

I<:T,I.:UTIOS O F  1tEJIEDII~:S. See Contracts, :: : Ii'moval of ( ' ; I u v ~ \ ,  ti : I:i~nl\- 
ruptcy, 1 : Willq, 15 ; Ilitoxicating Liquor, 3. 

1:LECTRICITY. See I*:~idenc.e, 8, 10 ; Contracts, 20. 

Elcc tr ic i t !~-Scgl iyc~~~c 'c-C~o~~tr ibr~tor~/  S c y l i y o ~ c o - E ' c i ~ I c i i ~ ~ c - X o ~ r s r ~ i t . -  
I n  an  action to r ~ c o v e r  clamages of the  tltxfcndm~t electrical comgnny. 
c.:~used t)y i t s  negligent striiigiug of i t s  highly charged \rires, tllercb 
\vas eridrnce in  plaii~tiff's behalf t r i~ t l ing to show the  plaintiff \vas 
:I 1:rd 1 3  years of aye, of the mentality of a boy 8 or 10 years old. 
and  came in contact with the defendant's uninsulated wires, s t r u i ~ g  
some three  months before, a few feet above the  top of a sawdust 
pile, ~ v h c r e  the boys of a ru ra l  district were in  the  custom of playing. 
and of which the  defendant had either ac tual  or  constructive not ic t~:  
Held, corupanics of th is  character a re  held to  the  highest degree of 
<.are not to cause injury to others, and the  eridence was  sufficient to 
take  the  case to the  jury upon the issue of defend:int's :~ctionnble 
negligence and plaintiff's contributory negligence. and to tleny thv 
defendant's ~uotioii  a s  of nonsuit. Graham 1.. I'orr-er C o . .  :352. 

I3MERGEKCY. See Employer and Employee. 14. 

ISMPLOTER A N )  EMPLOYEE. See Contracts, 21  ; Corl~orations,  1 ; Com- 
merce, 4 ;  Slander, 1, 3 ;  Partnership,  1 ;  Segligence, 5 ;  Carriers, 3. 

1. Employer a ~ d  Employee-Uastcr and  Serl;ant-1-egligetlce-Safe Place 
t o  T170rk-Ruflcie?~t Help--Vice-Prilzcipa1.-The principle requiring a n  
cmployer to furnib11 liis employee a reasonably safe  place in vh ich  to 
perforin his duties, undcr the circumstances thereof', applies also, in 
like manner,  to liis furnishing him reahonable help for  his safety undei 
conditions reasonably requiring i t ,  nnd, this duty  not being delegable. 
ht. i.: ansnerable  in tlamagcs for  an  in jury  negligently cauued to an  
t,mgloyee by the acts of his rice-principal in the  failure to perform 
this tlut). Ct'zsp 2' Thrcad Xills,  99. 

2. Samc-E~:idc11cc-So,1suit-Q~1~8tio1t,s fo r  Jury-Eride1lc.e in tliis case 
tending to show that  a n  employee a t  a yarn  mill was  injured or  rulb- 
tureil by bring required by his boss, representing his eml~loycr,  to 
work with insufficient help a f t e r  h r  had notified him thereof', and who 
litid failed to supl~ly  the help reasona1)ly necessary, i s  he7d sufficient 
to take  the issue to the  jury. and deny n motion a s  of nonsuit thrreori. 
Zbid. 

3. Samc-.4nuui?zptio1~ of 12isks--Brcrdo1 of Proof.-In ortler to defeat rth- 
emery in  an  action of nn ~ml)loytle to recorer damages for a n  in jury  
caused by his continuing to work af ter  11th had knowledge of thv 
danger therein, unt1t.r the doctrine of assumytion of risks, i t  must hc. 
made to appear tha t  he  continued to work under the  circumstances 
n h m  a man of reasonable prudence would not have done so. wit11 
the  burden of tliis issue on tlefendant. IDitl. 
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4. Employer awl  Enzployee-Contmcts-Collectio~~t~-Sala~~-ies-Deductio~~s 

-Corporutio?zs-Receiws-Lie9as.-\The an  eml)loyt.e of a corporn- 
tion has money in his hands collected for the coryorati:)n, and accepts 
another position, that  of State manager of the same corporation, und:r 
a contract that  he shall deduct his salary and espenscs from thc col- 
lections hr? may make for the company as  such managvr, and files his 
claim against the receiver of the corpor:ition, which has become in- 
solvent, the claimant may only deduct from his colle-tions a s  State 
manager, his salary and espenses a s  such, and the balance is held by 
him as  a fiduciary and not subject to his salary then clue him in the 
former occul)ation, and the former services having bren rendered more 
than two niontlls prior to the receivership, he can acquire no superior 
rights to general creditors to the surplusage. Lttmbc'r Co. 1:. Phos- 
phate Co.. 206. 

5. Employer and Employee-Sfastw and Sercat~t-Vicc-P1.it~cipal-2'orts. 
As a gcneral rule, a principal who intrusts an en~ployee with nn- 
thority to control other employees, is held responsible for the nl:llnlc31' 
in which this authority is exercised. Ro~itlircell 2.. 12. R., 417. 

6. Einp7oycr. and En~plof/ee--Vaster aud ~ervu?zt-l'arr1It and Child-- 
Se~/li~ger~ce-I?estt'rictions-~4ppeal a)rd Error.-The parent is the m t n -  
ral gu:~rtliaii of her 15-year-old l a d ;  and upon c.viclence that  her SOII .  

cmployed to work in the woods for a sl~inglc conlpnily, was put to 
work by his employer, agninst her instructions, as a "trilq~er" :it t11c> 
saw table, a place attended with da~iger,  rind n i t h  whirli lie was invx- 
perienced, i t  is a breach of duty of the clcfendnnt, and is actio~lnl)l(~ 
negligence when prosimatcly causing tlie cleat11 of the boy, tliougll not 
n matter of contract brtiveen the csomp:~ny ond the parent ;  and :L 
peremptory instruction that  tlie jury should not consi~lcr i t  U L H ) I ~  thc' 
issue is reversible error. Satch~cell v. JIcSuit., 472. 

7 .  E?nployer and Evzployec-Vaster and Scrcc~~~t-~Yeyligc)~ce-E'~ide)tcc~- 
I?tstrtictio)~s-Appeal and Error.-The plaintiff's intcstate, a lad of 
15 years of age, \vas emyloyccl by the defendant to work as  a "trip- 
per" a t  a shingle saw, under the sawyer, with allegatic~n and eviclc~lve 
tending to show that  it was necessary for the sawyer to  st^ the p1ai11- 
tiff's intcstate when the latter was operating the snw carr iaw,  ill 
order that the intestate might work in s:~fcty. and that a 1)onrcI \\.:is 
suspended about 5 inches above the salv in such a manner :IS t o  
obstruct his view, and in consequence the intestate's death was 
ca:lused: Held, reversible error for the trial judge to ir-strnct the jury 
to disregard the evidence of this obstruction in pnssir~c upon the (in(>+ 
tion of defendant's action:lble negligcmctb. I b i d .  

5. E?nplol/er and En~ploycc - Jlastcr and Prrzatrt - Sculigfwrc - 1;l.r- 

dence-Iunf ~ x c f  io~rs-.4 ppcal c r ~ d  h r l  or. -\There thri c is alleg:~tioll 
and evidence tending to slio\\ that  the death of plnintiEt"s intest:~tr 
\ \ a s  caused by the nepligvnt failure of the deft~ntlant, his emplo>e~.. 
to furnish him a safe place to work a t  i ts shingle saw, and to instruct 
hiin, an  inesperienced boy, in this dangerous work, it is rever.il~l(\ 
error for the trial judge to fail to instruct the jury in the law ari.- 
ing from the evidence as  to the defendant's duty tllr,reunder. Ibrd 

9. Employer axd Employre-.?laster and S'e).ca)lt-Scgligoicc-Ecidocc'r- 
Sonsuit.-Evidence that  plaintiff was tlefendant's tm[~loyt'e and \ \ : I<  
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injured in the  course of h is  duties by the  failin:: of a brick U ~ I I I I  his  
ht1:id by r w s o n  of eniployees of d e f e n t l a ~ ~ t  tosiing I~riclis  to others on 
an  ovcrliead scaffold near  \vliicli 1)laiutifY was  o ~ d t , r t d  to \\-ark to I r t j  

laid by briclii~insc~ns in the  \\-all of the  builtling bc,i~rg t~rc~ctetl, is  sufii- 
cicnt upon the issues of clcfendnnt's sctionnhle n rg l iq~nc~c~  to t:llitl tht. 
case to  the  jury, and deny clt~fentlant's motion as  of nonsuit t11erc~)n. 
o r  :I percInptor~- instruction in h is  favor.  Tho)nrrs P. I,nlc't'c2~~cc'. 521. 

10. San1.e-.lcc.itlo?t.-TTlitsre the  employer i s  sued f'or damaecs  for  nceli- 
gent i11jn1.y to 1ii.q en~l~loyec,, the  former may not successfully tlcft~iitl 
the  nt+ion upon the contention tha t  i t  wns a n  accidcnt not reasounl)l!. 
to have Iwen anticipated,  c s ~ ~ e c i a l l y  when the  defendnnt's neg l igo~cc~  
concurs and l~ ros im:~ te ly  causes the in jury  in suit. Ibid.  

31.. Snrne-.4sscc?1?gtion of Risks.-In order fo r  t he  application of the  doc- 
tr ine of nssumption of risks. i t  is  necessary fo r  the  employee to Il;~vt' 
kno\vn of thc  danger he  i s  alleged to have assumed, ant1 \\-1ic3l~c t1lt.r~ 
i s  evidence tending to  show t h a t  the  in jury  in su i t  rosultctl from his 
obedience to a n  ordm fronl t he  defenclnnt's vicc-l~rint.ipal, \vho \v:le 
aware  of t h e  cln~i,ccrous conrlitions existing at t h e  plnce the  t ~ n i ~ ~ l o y r ~ t ~  
was  instructed by him to ~ v o r k ,  a n d  \vhich caused the  injury,  a1111 tilts 
employee was  una\\-arc thereof, a motion a s  of  onsn snit on th is  grcmntl 
will be denied. I bid. 

12, .Game-Fello~c'-iSffz'nlLf.~.-TVh~re a n  employee \vas injured by a brick 
falling upon his  head while engaged in  t he  scope of h is  duties, which 
was  one of those being tossed hy o ther  employees o r  h is  fe l lowser-  
vants  to a scaffold to  be placed in t he  wall by drfendant 's  brivk- 
masons, and  t h e  place w h c r ~ i n  the  rmljloyce was  thus  mgngcd ditl 
not  meet t he  requirements t h a t  the  employer, in such instancrs,  fur -  
nish h is  employre a safe  place to  work, \vliich resnlted in t h e  injury.  
th is  duty  is  one the  employer may  not d e l t w t e .  and the  defense t l i ; ~ t  
t he  in jury  in su i t  was  caused by the  negligent ac ts  of t he  employee's 
fellow-serrant for  which the  employer was  not ansn-erahle, is  unt rn-  
able. Ibid.  

13. Emplo?/er and Emplo?jec-Master a ~ z d  8erz'a1zt-Segliyence-Ez:ide?zcc. 
T h e  plaintiff was  a laborer employed by a construction company in 
placing d i r t  upon a public highway being built by his employer, which 
was  vscavntecl by a heavy steam shovel o l~erntcd  by a n  indel)enc!ent 
comlmly, and receirgd the  in jury  in su i t  \vhile acting a t  t he  request 
of the one operating the  shovel in placing logs for the  safe passage of 
t he  shovel on t h e  road whereunder ~ v a s  placed a dra in  pipe, a s  thtx 
shovel was  being talcen f rom one locality to  another to  resume i t s  
w o r k :  Held, t h e  plaintiff, under the  circu~nstances,  to be regarded a s  
a n  employee of t he  defendant company operating the  steam shovel. 
to  the  e s t cn t  stated,  n-110 owed h im the  nondele::ahle duty  to furnish  
h im a s a fe  place to  work. Perkin's v. Wood a)td Coal Co., 602. 

14. Same-Erncrgenc~j-Trespasser-V01u?t te~ th i rd  person may  render 
services to another  at t h e  request of t he  lat ter 's  employee having 
charge  of i t s  work under a n  emergency t h a t  renders t he  person per- 
forming such service also a n  employee and  not a mere ~ o l u n t e e r  o r  
trespasser. Ibid. 

15. Same - S a f e  Place  to 1T70rk - Xondelegable D u t y  - Fellotc-Serca?zf.- 
Where  a n  employee i s  injured by the  negligence of t he  employer in 
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failing to furnish him a safe place to Ivork, the duty b ~ i n g  no11delegi1- 
ble, the latter may i ~ o t  avoid liability on the ground that  the injury 
was caused by a fellow-servant of the plaintiff, when an  exercise of 
ordinary care on the employer's part, or on the part of the one having 
charge of tht, work, would have prevented it. Ibid. 

16. Employer a t ~ d  E'n?plo!jec - .llaster and ~Sercan t - Fe'lozc-Scrcciut - 
Z ~ ~ s l 1 ~ i i c t i o ~ t ~ - S c y l i ~ ] c 1 1 ~ ~ - ~ . 1 p p e a l  and Error.-In ail action for cltun- 
ages for i l  negligent prrsonnl injury inflicted on an  employee, thert' 
was evitln~c*e tending to show negligence of another of def'endnnt's 
elnl~lojees after he had fiiiished his daily hours of work, autl thch 
qut~stioii \vas l~resented a s  to \vhetlier he was nt tf e time of thcs 
injury ;I fellow-servant or  n t r r s lmser  or licensee. H?ld, this was 
inised question of law and fact uiicler l~roper instructions from tlics 
court, and a cliarge on the question of negligence \~.llich failed to 
charge the 1)riiiciples of law upon the question of defei1d:unt's liability 
under the fello\v-servant principle, and in  case i ts  employee was a 
licensee or trespasser is revcrsiblr rrror.  Rir.hnrd.so?~ 2,. Cottort 
illills, 653. 

15. Ernplo!jcr and E?~cplo~ef-J luste~~ r r ~ d  Swr.trrrt-Nufc Place to Il'ork- 
Z~~str i ic t io~~s- . . lppcal  and Error.-The employer is requiretl to f'urnish 
his employer a safe place to work, in this case in the l~erformance of 
his duties around a band saw, only in the exercise of ordinary care, 
and ail instructioil that  i t  was his duty to (lo so is h ~ l d  uncler thv 
facts in this ease as reversible t3rror. ('ctblo I . .  1,rtntl~o. ( '0,  hU1. 

EMPLOYERS' LIABI1,ITY ACT. See Commrrw. 4 

EMPLOYhIER'T. See Physicians and Surgw~ls .  4. 

EXDORSER. See Bills and Kotes, 1 ; I h n k s  :nicl Il;unki~~g, -1. 

ENDORSENEXT. See Education. 1. 

ER'TIRETIES. See Estates, 1. 

EQUITY. See Principal and Agent, 1 : Bills a11d So t t~s ,  2 : Taxation. 13 : 
Liens, 2 ; Contr:~c*ts, 9 ;  Deeds and Conveyances. 23. 

Equity-Creditors' Ri l l -Cout ' f sJro iadic3f io?~. -A cred i to . '~  bill is ail 
equitable remedy and is cognizable ill the Superior Court;  and the 
jurisdictiou of the court in such suits applies to the joinder of cretl- 
itors \\hose clailns ordinarily would I)e only cognizahl~ in the court 
of a justice of the lpace. Kobiwso~r 7.. ll~illiumn, 5 6 .  

ESCAPIKG ARREST. See Criminnl I.a\v, 9 

ESTATES. See Deeds and Conveyances, 1: Wills, 6. 5, 9. 17 ; Advanrts- 
ments, 2 ; Bai~krul~tcy,  1 : Eridencr, 25. 

1. Esfaten -Entireties - Husband and Wife - Judynoents-Executiort.- 
Esecution against the lands of liuslxmd and wife held by them in 
entireties will not be issued under a consent judgment against then1 
individually ulxm a debt due by one of theill to the jut1g:nlcnt creditor. 
Distributing Co. G. Cawawa,?~. 420. 
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1:SThTES-C'o~it iilitcd. 
2. b'4'cl?izc~-('oiisc)it J ~ t d y i i ~ c i ~ t - l ) ~ t l i r ~ i t l r c t r l  Liubilit!/-Coiiti'clcts-Co~i~'fs.- 

A collselit judgulel~t is  tlir ac t  of the parties c ~ ~ t e r e t l  of rt,cwrtl \v i t l~  
tho sanctiou of the  c o u r t :  ant1 w h t ~ r r  the  wife ant1 aiiothc,r h a w  
i l ~ c u ~ w t l  :all ol~ligatiou.  t r x t l i ~ ~ g  a s  ;I 11:trtrir~rsliip. iar~tl n consrr~t- jutlg- 
m c ~ ~ t  has  Iwen n ~ t r r c c l     gain st t l l t ~ n ~  :is n p a r t ~ i e r s h i l ~  and  intliritlually. 
;rnd also a n : t i ~ ~ s t  11rr 11nsh:111tl inc1ivitluall~-. \vho likrn'isc c o ~ ~ s t ~ ~ ~ t s  as 
:I par ty  to t 1 1 ~  action, the  use of the  wort1 " i~~t l i r i t lua l ly"  esclnclc~s 
1:11icls 11eltl by the  I ius l~ai~t l  ant1 wife 11s t,ntirc,ties, and the  s:amcJ is  not 
suhj rc t  to I I P  sold u ~ ~ d r r  the  esc,c.ntio~~ of tht, judgment. Ihitl. 

2. h'ntatc's-Kirlc iil. ~vhcllc!~'s Vunc.-The rule in Slic'llc!~'~ rtixc. i s  110\\- 

\YPII est : i l~lisl~f~tl  :IS :I rule of prolwrty, a s  \vc)ll :IS >I rule of In\v, ill 
the, juristlicticm of ou r  St:ittx. snhjtvt  to rhangc 1)y st:atutc. IIartnzail 
v. Fl!/i~ 11. 4.32. 

4. ,~c~~?~~-II~n~t~i~~d~~~~.s-IIo~nc~.~tcotl-Ua~il~i~iiptc~.-~~ tlcxrise of land to tht. 
t t~s tn tor ' s  son, ant1 thc'r~ to h is  bodily heirs,  by t h e  a ~ ~ p l i c a t i o n  of the, 

rule in Shcllc!j's c,uar, gi~-(I.: to the  son :I f c ~ - s i m l ~ l e  estate. ant1 :I 

f u r the r  tlerise to  his wife. slloultl she. s u r ~ i r c  him, tlotls not nffect 
thc, : i~) l ) l icnt io~~ of this r n l r :  : n ~ d  \\--hen tlir so11 1i:rs I)cvomc bankrupt .  
his t ru s t r c  in b n ~ ~ k r n p t c y  m a y  maintain his ilctio~l to c~~ t i l r .  illto 110s- 
s r s s io~ i  of the  Imltls ant1 sell the  s:lr!~r for  thc  lwnrfit of thc trctl i tors 
of tlir r,st:~tc. sul)jc.ct to the  c.olltiligtwi c>utatv of the, wifr, :111(1 1111~ 

homestc'nd of t he  ha~ikrnl i t .  Ibitl. 

-3. Estates-L)o~c.c,r-Lifc Estate--0rc~ilcrslrip-Fc2c, S i ~ ~ ~ p l c . - \ T l ~ i l r  :a t(~11- 
a n t  for l i f r  or omL 11:lving ncqnircvl a dowrr  i ~ ~ t c ~ r c ~ s t  in lantls nlay 
IN, rntitlctl to t he  possession a s  o\rrlc'r, this o\vnersliil) is  l imi t (d  to 
tlie purpose's of the, life r s t a t e  :nid 11ot to :I t o m l ~ l t ~ t t ~  o \ r n e r s l ~ i l ~  of tli(, 
fct,-sinil~lt~ titlv. l."ccnlcri~ 1 ' .  h'tri)isr!~. 791. 

1~:STOI'PEJ.. See I~~sur:l~~c.cb,  2 ;  Bills and  Sotes .  6 :  . T U ~ ~ I I I ( , I I ~ ~ .  4. 6 :  B I o r t g i ~ ~ ~ o r  
and  Mortgagee,, 1 : Wills, 35. 

ET'IDESCIC. See C:lrrivrs. 1, 3, 6. 7. S :  C'ourts, 4. 7, 11 : ('rirni11:il I.:a\v. I ,  10, 
11, 13, 16. 19, 20. 2. 23: E r n p l o ~ c r  ant1 11:ml)loj-ct~. 2. 7. X. !). 1::: 
Homiciclr. 1. 2. 3.  4. A. 7 : I ~ ~ s t r u c t i o l ~ s .  2. 4, 6,  7 : IIISUI.:III(.P. 2 .  4 :  
(;r:mts, 2 ;  J1u11icil)aI ('orl~orntions. 4 :  R'rgligenc*~,, 1. 2. 5. 7 .  !I. 11 : 
Principal a1111 Agelit, 1 : S l a ~ ~ d e r ,  1. 2 : Wills. 5, 10, 14 : Bills :111(1 
So t r s .  2, 4. S:  PaI ' t l l~I '~hilJ .  1: Iit'gister of Drcds. 1 :  Vtxrtlict. 1: 
Warel~ousemen,  5 :  Al1pra1 and Error ,  5, 9, 19. 22, 25, 26. 28 :  ('(111- 

t racts,  2. 5. 15, 1%. 21 : \Titnrsses. 2 ;  I)ecds and  ('onvixyanc~t~s. !). 10. 
14, 8'2, LS: hlurtlrr. 1 : Title. 3 : IClec+ricity, 1 : 1niosic:ating 1,iquor. 2 : 
I)arnnges, 1 ; l'leadings, 6. 

1. E:~.~~C~ICC-.YO~ISII it-Stat11 ~c.?-(I)I(cS~~OIIS fov Jlo'l/.-A j u d g n ~ r ~ ~ t  :Is of 
nonsuit upou the  eridel~t.e (('. S.. 567) should not be rrntlrred \\IIC.II 
cy)~~strnetl  in the  light most f;ivorable to  t he  plaintiff, giving h im the  
benefit of every r ( ~ a s o ~ ~ ; \ b l e  i u t ~ n d ~ u e n t  and PT(TS ~ ~ : I S O I ~ : I I I I C  infer-  
1.11ce t l ~ r r e f r o ~ i ~ ,  i t  i s  snfficici~~t in 1:tw to he su l~~n i t t e t l  to  the  ju1.y nl)oll 
t he  controrertetl qnestio~is.  Liiidsc!~ 1 ' .  Limbei '  C'o.. 118. 

2 .  Evideilrc - Xo~i.sitit - J1u)ticipal Corpovatioils-Stvccff9--1 sscs.stnr?~tx- 
Statutes.-In a sui t  to restrain t h e  collection of a n  asswsment  I)$ the  
town or1 plaintiff's 1a11d ahuttirig on a street  fo r  the Imrpose of iru- 
provement tlirreon, lblwintiff's 111otio11 a t  tllc close of d~ fe~ i t l : i n t ' s  
evideiict, for  j n c l g ~ n e ~ ~ t  u11o11 her  esctyltion is. ill eff'ect, a n ~ o t i o ~ i  for  
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judqment i l h  of  ions suit U ~ ) O I L  the oritlenc~t~, u n d t ' ~  t h ~ .  l)~'ovisic~ns of 
our statute ( C ' .  S., 567), :\lid will be denied \vhw t h t w  is suficieiit 
legal eridcncr to sustain the assessment. Holton 2;. llfocksville, 113. 

3. Ecidc)fce-I'rima E'ar.ic Case-A7oi1suit.-Defenclant's mcttion a s  of non- 
suit ulmn tlir eridence is properly denied if plaintiff 1 ~ 1 s  mndc out $1 

l ~ r i m a  fncic riglit to recovcr. d ls ton z'. Odd Fellows, 204. 

4. Ecidel?ce-Bo~t?tdarice-lss~les of Fact-Verdict-9ppenl and Error.- 
Ilcld, under the evidence in this case, the questions of inconsistencies 
in the tlescription of lands and boundaries contained in the several 
deetls ui~tler \rhicah the lrctrties c1;iimed title, and the subseqncntly 
t.liiu~gtvl loc~i~tion tlicrc~)f. \\ere pro1)erly issues of fact that  have been 
tlt~tcrmintvl I)?. t l ~ c  jwy .  :lilt1 presented no questions of law that \rerts 
r e r i e ~ ~ a b l e  OII :~l)l)eal. Carter 2;. Van,?, 232. 

3. Ecideltce-Declarations-Uor-tgages-Clnim and Delimy--Res Gcuta,- 
Hearsay.-Where, in claim and delivery for two mulcs by the mort- 
gagor under :in unregistered mortgage, the  defendant claims a s  a 
1)urchaser from the deceased mortgagor, evidence by -he plaintid a <  
to what the deceased mortgagor had subsequently said tending to 
establish the plaintiff's claim is not par t  of the res gcstce, and is 
incompetrnt a s  hearsay. Chandlcr v. Varshall ,  301. 

0. Ecide)icc-1ssuc.s-Bottridarics-So~tsuit.-IVl there is only a n  issuv 
raised by the coml~laint and admission of the  answer a s  to the true 
dividing line I~etween plaintiff and defendant, a s  located hy plaintiff'+ 
grant or dwd,  and there is evidence to supyort the plaintiff's conten- 
tion, defendant's motion a s  of nonsuit thereon is properly denied 
The statutory proceedings in processioninq and the common-la\\ 
doctrine of the writ  of perambulation discussed 2g VARSFX .T 
Geddie c. Williams, 334. 

7. Ecidozce-Dec1aratio)~s-I~tfer~st-Deeds nnd Co)zz'e!lanccs-Husband 
awd Wife.--Where the heirs a t  law of the deceased n i fe  seek to set 
aside licr deed to her lands to her husband, her declariitions affecting 
the ralidity of the derd are  in her own interest, and not available 
to her heirs a t  law claimil~g uncler her title. Best 2;. Ctley, 357. 

8. E?.idence-So,irr perf Il.it?tcsscs-Collcctirc Facts-Elcc,'ricity.-IV11ertt 
there is eritlrnce tentling to show that  defendant electric power 
company was negligent in the construction of transmission lines, 
uninsulated, near the top of a sawdust pile, where children were 
acc.ustomed to play, and thnt the plaintiff \ \ a s  injured thereby, a boy 
of 13 years of age, i t  is coml~etent for an esper t  in such matters to 
testify, from his own observation of the plaintiff, thnt he was only 
of the mentality of a boy 8 or 10 years of age, relative a s  to whether 
he should have been aware of tile dangerous circutnstances under 
which he had voluntarily acted a t  play, and which produced the 
injury, and that  such low mentality was hereditary in his family. 
Scmble, a nonespert witness may likewise testify from his 0 ~ 1 1  

observation a s  to the boy's mentality. Graham v. POICY Co., 381. 

9. Evidence-Appcal atid E r r o r - H a m l c ~ s  Error.--Wherta there is er i -  
dence tending to show that  the  plaintiff, 15 years of rge, and imma- 
ture  for his age, was injured by the negligence of the defendant 
electrical power company in stringing its uninsulated high-power 



'INDEX. 895 

1:VIDENCE-Contittued. 
lines near tlie tol) of a sawdust pile where boys \\'ere ;:c.c.ustomr.tl t o  
play, the admission of testimony of tlie plaintift"~ fa ther ,  a f t e r  lie' 
had said the   lain in tiff had previously told him he was  a t  play on the 
sawdust lbile, but t h a t  af terwards  the plaintiff told hiin lie could not 
remember this circwnstance, i s  not reversible error,  when tlie tr ial  
judge instructetl the jury they must disregard the ~1niil t if t"s owu 
testimony as  to his playing on the sawdust pile when hc  liad receired 
the  shock causing the  in jury  complained of. Ibjd. 

10. Ez idmcc  - Electricity - B u m s  - Opinion -Evidence - Sonc.xpert Wit- 
?~e.rses-In :m action to recover for the  negligent injury caused tlitl 
plaintiff from tlie power line of an  electric comp:iny carrying a high 
voltage of electricity, i t  is  con1l)etent for a witness to testify, from 
his own ol)serv;itior~, that  the injuric~s lie had observed on the plaintiff 
af ter  the accident had been caused by burns from highly electrically 
cliarged wires, though he may not have proved tha t  i n  this respevt 
lie could give an  expert  opinion. Ib id .  

11. E~~~dcl~cc-;\~or~s~(~t-~Ctutt~tes-T~aiccr.-U~?on a motion a s  of nonsuit, 
tlie ex-ideiice i s  to I J ~  considered in the  light most favorable to the 
plaintiff, nhe the r  offered by her o r  elicited on cross-e&;imil~:itioi~, 
entitling her to tlie benefit of every r e a s o n ~ b l e  intendment and infcr- 
ence to be d r a n n  tliciefrom in he r  f avor ;  and, under our statutes.  
\%here the defendant's motion is  refused af ter  the iutroductiou of 
the plair~tifYs evidence, by lntroduciug evidence defendant naives  tlie 
benefit of his exception, and the  entire evitlence nil1 be cvii~idered 
under tlic rule stated. S a s h  ?;. R o y s t o ,  408. 

12. Ecidet~ce-Sonsuit.-The evidence, u m n  defendant's motion to nonsuit 
thereon, will be considered in tlie light most favorable to the  plaintiff. 
and  tlie motion will be denied if thus considered i t  i s  legally sufficient 
to sul)lrort a verdict in plaintiff's favor. Sou th~c~c l l  v. R. K., -117. 

13. Evidmacc-Lr t t e r ~ - S c c o ~ ~ d a q  Evidence -T\'liere the  i q s u a b l ~  nl;ltter ill 
the  controversy is  vhetlier the  defendant mas a member of a part-  
nership and thus liable for  i t s  debts, original letters addlessed to the 
defendant acqerting lie was a member a r e  the  best enclcnce of their  
contents, and not collateral to the issue, and  tlie admission of parol 
evidence of their  contrnts i s  reversible error,  i n  the :~bwrice of legal 
notice to the defendants to p rodwe  them o r  other evidence or finding\ 
of the  trial  court required a s  a 1,ierequisite tlicreto lluhottcy t 
Osbor-ne, 4-13. 

14. Some-Cnited Stntcs Jlail-Prtsu?~~ptioi~~~.-~Vhere a l r t ter  from the  
plaintiff i s  primary evidence of i t s  contents upon the  t r ia l  of an 
issue, evidence tha t  i t  had been properly addressed, stamped, and 
mailed prima facie presumes i t s  delivery to the  defrndant ; but, before 
secondary evidence of i t s  contents is  properly admitted,  the l av fu l  
prerequisites a s  to i t s  admissibility must be observed. Ibid. 

15. Same-Sotice-Appeal am2 Error-Pindings of Fact.-In an  action to 
fix liability on defendant for  the  debts of a partnership a s  a member 
thereof, plaintiff relied upon a letter he  had written to the defendant 
charging him vi t l i  this connection, and properly addressed, stamped. 
and mailed it. hut received no reply. There was  evidence tha t  
defendant had left the  State,  and consequently the juricdiction of our 
courts, and he  was absent from the trial. I n  the absence of due 
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notice to defendant to l~roducth the letter : Held, the burden of I I I Y I O ~  

was on the plaintiff to show that  the tlet'entlant hail tlic? It'ttcb~. or 
that  it was under his control or he hail lost the s a n ~ t ,  ant1 that tlili- 
gent search had ineffectu:~lly been made in the 1)roprr 1,lave or ~ I ~ : I C ~ L S .  

or sufficient to establisl~ the loss of the instrument. requiring the' 
trial judge to make his findings ul)on the evidtwcr ;inti the rc~ric~\v 
of the law applicable bring only permissible on nlq~twl. 1 bid. 

16. Evidcrtcc-Xcplics to Lcttos.-Answers to letters written to n 1);lrty to 
an  nction are  colnjtettbnt as  c r i t l r ~ ~ c e  tht~rein. ant1 pl.in~:l f:~(.i(' 1)rt3- 
snmed to he gtwui~ie. I bid. 

17. E'vidc~~cc-Pri.t)?a Fcrcicr Cast'-.\ ppeal cotd E ~ ' ~ ~ o ~ ~ - l ' ~ ~ ( ' j ~ ( ~ l i c ~ c ~ - H ( l ~ ~ ~ ~ ~ l ( ~ s s  
E.:,.ror.--!rhe rules of eridence are  inil~ortant to the t ~ ! s t : l l ~ l i s l ~ l ~ ~ r ~ ~ ~ t  of 
the rights of litigants, ant1 a rlisrc.garil of the rules rst;~l)lislii~l:: ;L 

1)resumptive right or prima facie case wherein a litigant 11:~s 11tvl11 
substantially 11rc.jutlicecl may not be regarded as  a mt.1.e tt'(.ll~ii(.:ll or 
harmless error, and an instruction that erroneously 111:1ees the lmr(1(~11 
of the issue upon the defenclant. when it sl~onld havt, r:>mainetl ~ I I  1 1 1 c .  
l~laintiff in a civil action, is r f~r t~rs ih le  error. Hlott c. Ei(rc. 4s:;. 

18. Ecidc)rc.c-Sorrsrtit-Ntut~~tc~s~-~~ nlotion as of nonsuit 111itt1(~ UII(IC'I.  t11(' 
ljrovisions of C .  S.. 567, at  the close of the l~lnintiff'i t.ritlrnee i i ~ ~ l l  

renewed a t  the close of all the eritlence. will be drnitd if it is sntti- 
cient to support a verdict in plaintiff's favor take11 in the l i ~ h t  most 
favorable to him, whether elicited on direct or croas-esaminatio~~. 
: ~ n d  he is entitled to the benefit of eyersr reason:~l)lt~ ~lfcrt,ncv to I N ,  
elran'n therefrom. Hicks t?. R. R., 548. 

19. Ecidc?1.ce-Dcpositio1?8-Sig?tature of TVitnesu-Statutes.--The certiticatc 
of the proper commissioner or notary public before n-horn a deposition 
1 ~ 1 s  been taken is sufficient for the clelrosition to be rwc~ivrd in c,vi- 
tlence upon the trial without requiring the signature of the deponent, 
though such is the better practice for the 1)urlwse 111' itlrntifictitio~~. 
C .  S., 1809. Riff 2.. K. H., 386. 

20. Eridc)r,ce-PI-ijlripal and .Lgci?t-Dcclat~atio?zs-Hent~~~n(/-..lppca und 
Error.-Statements of the agent of 21 railroad conll)iiny as  to the, 
caondition of its stockyard. \\-liere injuriei: to l)l;~intib's s11ilm1~11t of 
stock is alleged to hare  been canstltl from t>sl)osurc, in incl tvnf~~~t  
weather, are  not part of res ycxtn: when made after tlic alleged injury 
has occurred, and are  incompetent a s  he:ustiy, but the. error may 11(' 
cured by defendant's further t.virlenct> or admissions 1111 the suh j~ t . t .  
Nance v. R. R., 638. 

21. E59dence-Experts.-Held, in this case tile evidnictx gircw 11y an  t q ~ c r t  
in answer to hypothetical questions was i ~ i ~ o m l ) e t e ~ ~ t .  :~lq~lying Ilill I . .  

R. R., 186 N. C., 475. Ib id .  

22. E&.iden,ce-Sztfferinv-Herr?'s(t!/.-In an  action to recover da~u:~g tv  for ;I 

wrongful death resulting from a negligent personal injury, tht. 
remarks or rjaculations of the patient hrouglit forth by ~ ~ r r s e n t  
suffering are  competent, though incomlrett~nt as to pa4t subering :IS 

evidencing the condition of the patient. .lfn~'fin Y. Hn~rcn Co., 644. 

23. Evidence-Expert Opinions-Physicia?as-Questions for Juq-dppeul 
an.d Error.-In an action to recorer of the emllloytr of intestate 
damages for its failure to provide him a safe place to vork,  the dratll 
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resulting st>veral nioritl~s a f t e r  the  i11ju1.y. it is  i.olnl)rteut for  :I 

111edic~a1 e spe r t  to testify his olrinion in a ~ ~ s \ v c r  to u c lues t io~~ 1iyl1othc~- 
catetl ulmn tlie jury's  finclir~g of ~~egligencr., t ha t  the injury so inflictc~tl 
r e s u ~ ~ e d  ill the  intest:lto's death,  and 11ot ohj t~ct ion:~I~l t~  :IS invi~tliil; 
t he  l~rovince  of t he  jury. Zbid. 

24. Ecidettcc-I~ca~..sn!l-~\~~'gligc~ti:c-.I ppcal arid I<r1.~1'-0ltjc'c.tio1rs utt ti 
E.~ccptio)t.~-Har)?zlek,s J~~~~~ot-.llotiot~s-Z~~strrrctio~t~s.-TVliere there is  
pleading ant1 evitlpnct. tending to sl io~v a1111 p o '  co t t t~v  tha t  the  111;riil- 
tiff sustained tht. in jury  in suit  by the  iir~gligencc~ of defrntlnnt's 
driver in unespectetlly swerving his truck loirdetl wit11 grani t r  so ;IS 

to  catch the  plaintiff 11etwc:tw the truc,k :inti tlie sitltx\v:~l1i. c , a n s i ~ ~ g  
the l~ersonal  in jury  in suit .  1111on ol~jrction of t he  d e f e n t l n ~ ~ t  to  pl:rill- 
tiff's evidence t h a t  some one "hollt~rcd" a t  thc  t i n~ t ,  thnt sirnlr O I I ~ ,  

"ought to shoot t h a t  driver," the  cwurt said,  '.yes. tlo not tell t l u ~ t "  : 
Held ,  t he  statement of the  court \yas equivalent to s n s t a i ~ i i ~ l g  tlitb 
defendant 's  ohjectio~i and,  should defentlant 11:lvr t l r s i~wl ,  i t  sl~onltl 
have moved to str ike out  the  uiisnlicitrtl rvitl(~11ce \yitll i ~ ~ s t r u i ~ t i o ~ ~ s  
t h a t  tlir jury must  not consider i t .  :~ntl c~ r l i r~ r \~ i so  the, c ~ ~ ~ ~ t l u e t  of thc3 
conrt  will not be lieltl for  er ror  on al~lwnl.  Gillrrrtd 1. .  Stn~rc' C'o., 7S2. 
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I.:S('I.:PTIONS. Set, 1 ) tv~ l s  and Conrryanccs,  1 ; Objections and  Exception.;. 

ICSIZCUTIOS. See Estates,  1 ;  Wills, 13. 

I ~ X E C U T O R T  DEVISE.  See Wills, 17. 

1~:SPlCSSES. S r e  Constitutional IAW. 2. 

ICSPERTS. See Evidence, 21, 23. 

EXPRESS COJIPBSIICS. See Commerce, 1. 

F A I T H  A S D  CRE1)IT. Ser  ('onstitutional La\\, 2 .  

FAI.SIG PIIETENSES.  See Criminal Law. 1, 3. 

FEDERAL COURTS. See Removal of Causes, 1, 2, 3, 5 ;  Commerce, 3. 

EIEI)ERAIA STATUTES. See Commerce, 1, 4 ;  Carriers,  6. 

E'EIZ SIMPLE.  See Urrtls  and  Conveyances, 1 ;  \Vills, 9, 17;  Estates, .i. 

E'EI.I,O\V-SI.'RVAKT. See Employer and  Employee, 12, 15. 16. 

I1'INUISGS. S re  lib-idence, 13; Railroads,  5 :  Appeal antl Error ,  23, 22:  
Taxation,  !I. 

FIRES.  See Instruc~tiono, 3 ; Rai l roacl~ ,  2. 

F I J G H T .  See Hoinicide, 1, 2, 3. 

FORECLOSURIS. See Mortgages, 3 ; Tasat ion ,  13. 

FORFEITURES.  See Contracts, 10. 

E'RATERSAL ORDERS.  See Insurance,  11. 

E'ItAUD. See Trade  Sames ,  2 ;  Warehousemen, 2 ;  Bills 2nd Notes, 3 :  
Actions, 2 ; Contracts, 2 ; Deeds and  Conveyances, 17 ; Compromise antl 
Sett lement,  2 ; Injunction,  4. 

E'RdUDU1,ENT JOISDER.  See Removal of Causes, 1. 3. 

GAMING. See Tasa t ion ,  7 

GIETS. See Tasat ion ,  7 

GOOD FAITH.  See Corporations, 5 ;  Pleadings, 7. 

GOVERNMENT 
1. Covc~.?zme?ot-Xmicipal Corporations-dge?~rl/-I'~.i)tci~)al and Agcr~t- 

Segliycr~c~e-1'or.t~-Damages.-An incinerator operated by a city for  
t he  burniug of i t s  garbage c'omrs within the  author i ty  tonferred upoil 
i t  by statute-(?. S., 2757 (5 ) ,  ( B ) ,  2799--and i t s  operation being 21 

purely qorernmental  function, esercised as  a local agency of S t a t e  
government, the  c i ty  is  not liable for ail in jury  caused by dt>fec.ts 
therein to xn cml)loj-ee, in the  absence of s ta tu tory  piorision to tliti 
contrary.  Scales v. STri??ston-Salem, 469. 
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2. G o ~ ~ c ~ t ~ t c t ~ ~ r ? ~ t - l ~ o n ~ l ~ ~  tr tr rl H ifjh ~ra!lx-C'orcitf io.9--1Zoad ('ottr nzissiotrs-- 

AVeyliye~~cc,.-An aye1ic.y of county governnlcnt incor~rornted by st;ltutcS 
to ; ~ s s ~ n n r ~  control mid rvorkiny of the  county higli\v:~y, formcrly lwr- 
formed by the  county colnniissioners. c~serciscss therc'in :I 1)~1rrly gov- 
ernmental  fnnc . t io~~,  f1u111 wliich I I I I  li:~OiIity will a t tach  for 11c~rso11:11 
injuries infiictetl OI I  o t l~( ' r s  1)y ~ I I c '  ~ ~ ( ~ g l i g e n ( . ~ '  of i t s  en~ployt~es.  
.Joti;itr.s I . .  (;riffifIr, 6:::;. 

(;RAND JURY. 
Graird J~tr.y-ll'rrcc B ill-T~c'cl ce J~ci'oi,.s-.llotiotr fo  ()rccrsh-.l btctc,n~cjtr t.-- 

The  presctncci of tlie full number of tllc gr iu~t l  jury in tinding ;I 1rut. 
bill under :1n indic*rn~ent for  murder  is not ~ ~ ~ ( ' t ~ s s a r y ,  ilnd a n  rn~lors( ' -  
ment thereon ant1 finding 11)- tn-clre t l ~ e r t v f ,  or mort,. is  suff ic ie~~t .  
and  a motion to q u a s l ~  undrxr a lrlex in :~ l ) t~ t t~men t  on tha t  grou~ltl  
i s  properly denied. ('. S., 2'333. S. 1.. S t r ' ~ ( .~ l . t .  340. 

GRAXTS. See Deeds and  C 'onre~anccs .  7, 10 ; l'leadings, 3. 

1. Grants-Atafc's La~td-.-ldr.o.sc I'osscssio~~--l)cctls told Coitc~,i~attc~c's- 
Bo~itzdnrics.-\Vliere plaintiffs have 1oc:itccl senior gr:lnts n ~ ~ t l e r  \vliicl~ 
they claim title, tlefendmits seeking to  establish t i t le by atlvc'racL 
lrossrssion under junior grants  must show advcrsc :lnd rxclusivc~ 
orcul~at ion  of t hc~  lappage under cwlor of t i t le for  seven yc'xrs. o r  
without color, su(.11 pt~ssession for twrnty  years. 111111t'r kno~vn  : ~ n d  
visible lines and  I ~ o u n d i ~ ~ ~ i ~ s .  C'. S,, 4%. X30. Ltrird ('0. r.  I'ottrr, ;iK. 

2. Sn~tzc-Lappoye-C'olor of ll'itlc-Bttrt~ctcs.-111 th is  case, the  ~)r inc i l~wl  
lappnge on ~ l n i n t i f f ' s  grants  being under a junior grant  bearing dxte 
in 1895, the  same i s  rendered m i d .  (1. S., 7545, and  un;lrnililblt. a s  
c.olor of title, and  defendants assert ing title thereunder may not nsc 
same a s  color, and  may only establisll title by showing ad\-ewe 
exclusive possession under  known and visible lines antl hou11t1:tricw 
fo r  twenty years. Ibid.  

3. Rnmc-St-izior Gra~rts-- I .~cidc?ic~.-D~ft~~~dxnts  lrring witllont writtc311 
tlocumrnt nr colorable t i t le delineating their  clailu in order to wta11- 
l i s l ~  t i t le by a d w r s e  possession to known antl r isible lines :mtl 
boundaries, t l ~ e r c  must be actual  occul)ntion :~sser t ing  o n n r r s l ~ i p  with 
chvidence tentling to connect such occulx~tion with t he  I~oundnrit+ 
cl:~imed, o r  somr ( ~ s c l u s i n ?  control :mtl dominion over the  nnoccu~~ie t l  
portion sufficiently definite and observable to a p ~ ~ r i s e  the  t rue  o\vntbr 
of t h e  extent of tlie claim, and  in this case, ns to the  principal lair- 
page, there is  no sufficient evide~ice to ulrhold the  t i t le of drfcndnnts 
to the  lines rind 1)0111idaries es ta l ) l i s l l~( l  in tlioir favor.  Ibid.  

4. Game.-As to  a srcond and different lappage, th is  interference : n ~ d  
claim of o ~ v n e r s l i i ~ ~  being l~ncler a junior g ran t  of da t e  i n  1856, such 
g ran t  not coming under t he  effect and  oprration of the  statute 
referred to (C'. S.. 7545). s a m r  i s  available a s  color, ant1 esc lus i r r  
occupation thr reunder  fo r  seven years assert ing ownership woultl 
ori l i~iari lg ma tu re  title to the  I~ollntlnrios of such colorable c l a in~ ,  but 
w l~e re ,  as in th is  case, t he  lalrpage i s  on plaintiff's s n ~ i o r  grants.  
such o c c n ~ ~ a t i o n  to h a r e  tJ~e e f f c ~ t  statcd must  bc of t hc  Inpllagr and 
not otlirrn-ise. An instruction,  thercfore, t h a t  occupation anywhere 
within t he  lines of t he  junior g ran t  would mature  title to  the  outer 
boundaries of such grant.  ~ h t ~ t h e r  vit11i1i or without the  1;1l111;1ge, is 
error.  Zbid. 
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HIGEIWATS. St,? .Judgments, 0 ; Cr imi l~a l  La\\., 13, 10 ; Cull tracts,  20. 21. 
1. High [calla - -1 ntomohilcs - Bpocd Ilcyulations - Cl'oszings-diu)%icipal 

Co~~poi.afio~l~s-Citica a) id  Tori~1z~s-01'dirro~rcc~s.-Our s ta tu te  regulating 
traffic a t  public crossings apl)litJs to  the s t w e t s  of a city o r  ton.11. 
;1nd rtlquires t h a t  n person operatin;. n motor r t ~ l ~ i r l t ~  u ~ u s t  have i t  
unt1c.r control and operate i t  with due  regard to traffic and to  the  
safety of t he  public, and  cross tho intersecting street n t  ;L sptwl not 
c~sccetliug ten miles ;ul Ilour: and  :I t ~ ) w n  ordina~lce  t h a t  requires 
him t o  rolne to a full  stop before crossing crrtnin strc,ets. i r r e s ~ ~ e c t i r e  
of traffic c!ol~ditioi~s a t  the  t ime and  place, is  in c.s)l~flic~t with the- 
s ta tu te .  C'. S., 2610, 20Ol. 8. ?'. StallC)rys, 104. 

2. Iiig11rra!/s-Oli.st~.1tctio11s~-T11e origi11:il ~ucsaning of all o1)structiou of i t  

highway, t h a t  i t  is  a p l~ysica l  b t ~ r r i e r  placed across i t ,  so a s  to iml~eclc 
o r  interfere with travel thereon, is  now regarded in . I  broader sellst,. 
mid includes such ac ts  a s  will i n t t ~ f ~ r o  with tlic travel ther t~on hy 
c.ausing in jury  to rcliicles l~as s ing  o re r  it. N. 1 . .  Jfnrpass, 349. 

3. Sczrtlc-l)~jrrt~~-C~~i,,li)lal Law.-The placilig of nails  01. tacks u11o11 t11c 
llublic highway in such manner  a s  to  pu l~c tu re  autl in jure  the tires 
of automobiles l):~ssiag thereon, t hus  obstructing i t ,  i s  the  violation 
of sc]iilr;ltt> statutes, twch in i l~os i~ lg  :i l~unishment ,  a n d  the. two a r c  
consistr'nt wit11 eacll other growing out of the  s ame  unla\vful act ,  
the one c801ul~relsel~di~g the  other,  t l~ougli  l ~ e r l ~ a p i  requiring tlic 
1)roving of adtlitional fac ts  ; and.  Held, upon the  c o n v i c t i o ~ ~  untlcr 
I)otli secTions, a swtence  is  not o1)jrctioliable a s  too iudefinitc which 
n ~ t ~ k e s  tlic te rm of one of them hegin immetlintely ~ ; l ~ o n  the' c x s ~ ~ i r ; ~ -  
tion of the  other. C. S., 4:381, H7X!). I hid. 



INDEX. 

I ~ O ~ ~ I ~ ~ I J ~ ~ ~ : - ~ ' ~ I ~ I ~ ~ I ~  I I C , ~ .  

3. IIomicidc - .Ilirrdrr - Uclil/o.cctio~~ ntrd l 'rcnzcditatioa - Evideucc -- 
J'lc.c.i~~g .Ir~rctst.-lVl~cre the  ~)r iso l~c , r  h:ls Ijcxrn c.o~~rictetl  of mnrtlrr  ill 
the  first tlegree, t he  exclusion of cvidenc.e tentling to show the  rcxsorl 
of h is  flight a f t e r  conlmitting the  crime i s  not txrror. ant1 1 ~ 1 s  I IO 

I~ca r ing  upou the q u c ~ s t i o ~ ~  of his premedi t :~ t io l~  ancl cleli l~e~~atic~rl  1leet.s- 
snry  for  a co~ivictic~il of this dcgl,ee of the  crimt.. Ibid.  

4. Honlicidc-Vur~t1t.l--Ecidei~ce-D]/i~bg Dccluratio11.s.-U1,o1i :I t r ia l  fo r  
innrder,  tlie tlcclarations of t h e  deceased a r e  c,ollll~c'tel~t for c.on\-ic:- 
tion \vllen there is  e v i d e ~ ~ c c  t h a t  t h ry  \\'ere ~ui~( l t s  by the  t1vcc;lsetl 
\\-lien h e  l ir~ew lie \\.as soon to  die, f rom the  effect of the  \voulltl 
inflicted on 11im by defendant.  n h r n  lle had  suffic.icnt mental  cltlar- 
lirss to uutlcrstand tlie 1111rlmrt and effect of h is  statemeut,  and ,  in 
fact ,  died witl i i~l  a shor t  t ime thereafter ; and a n  t~sc.cgtion to tlicir 
i~dmissil)ility may not be sus t a i~ i ed  011 the  ground t l l t ~ t  t h ry  Ivcre not 
complete, jndgi~ig  f rom the  other c,vitlence in the  cnsc, their  c r t d -  
bility being for  the  jury to  determine. Ibid.  

5. Hon~icitlc-~l1~1idcl--lZccuZli11y T 1 7 i t i l c . ~ 8 ~ . ~ - ~ ) i ~ ~ i ' ( ; f i 0 1 1  of C ' O I O . ~ - . I ~ ~ I C ~ I  
a ~ i d  Error.-It is  ~vithil l  t he  sound discretion of the  tr ial  jnelgc t11 
1)ermit t he  Sta te  on a murder  t r ia l  to recall ; I I I ~  exauliue a wirucsh 
a f t e r  i t  had closed i t s  erideilce, :mcl riot rerie\vable on it11prul ill tllct 
abscnce of all abuse  of this discretion. Ibid.  

fi. IIonlicidc-.lIftrtlel--C'oolirfg l'it?~c-Ez:ido~ce-(~~~t~stiu)ls f o r  Jut-!/.- 
\Vliile ordinarily the  question of wlwtlier tllc ~ ~ r i s o i i e r  hat1 snffic3irnt 
cooliug t ime from the  t ime his l)ussio~is had bccbn al .(~uscd l ~ y  the  
tleceased :111(1 the  tinie of tlic killing is  one of I:iw, i t  is  1)roIJt.r for  
the  court  to  su1)niit the' clnwtion to the jury wl le~i  the  chricle~~cr n j m  
the  subject varies by fixing th is  leligtli of t ime f rom ":I short tvhile" 
to three-quarters of a n  lionr. 1 bid. 

7. Homicide - -11 cci.do. - I)lstr~tctiorrs - Ecidcrlcc-Cooling 'I'i?nc~-~lppeccl 
aild h'rr.o)~.-Vhen the  dying declarations of the  d t~ceas td  a r c  comlx- 
tent  evidence, i t  is  riot reversible er ror  for  t he  t r ia l  judge to  omit 
to charge the  jury t h a t  they should receive then! wit11 due can t io l~  
in t he  al)scncc of a special request to t h a t  effect. Ibirl. 

8. Ilo?)ticidc-Ciinlirrtrl Ln~c-Vtrrdcr-Pr~c~~zcditc~tiorr .  u ~ d  I)cliBo-atioil- 
31~lbtal  I ~ c ~ X . I Z ~ S S - D ~ I ~ ~ ~ ~ ~ ? ~ ~ Z C S S - B ~ I ~ ~ ~ V ~  of Proof.-On a t r ia l  fur  a 
homicide, by killing the  cleceased with a shotgun, wherc the  prisoner's 
counsel contends and  offers cviilence of the  l ~ r i s o ~ l r ~ r ' s  \vrak mental 
condition and  of intoxication. upon the  questioil of pr(mrditatio11 
and  deliberation, to  rcduce t h e  offcnse from murder  in t l i ~  first tlegrtcx 
to murder  in tlie second degree:  Hcld. the fac t  of intoxicatiol~ nlone 
does iic~t h a r e  t he  cft'ect coiitc'~~dcd for, under t he  evidewc in t l i t~ 
case, and  the  offense will be t l ~ t  of inurcler in the  first degree, if 
the  condition of t h e  1)risoner's mint1 a t  the  t ime of the  k i l l i ~ ~ g  n-;IS 
sufficient under the  c r i d c ~ ~ c e  for  him to  have yre~ncclitated and deli1)- 
crated upon the  a(+, tho burden being ulmn the  S t a t e  to ])rove this 
beyond a re:rso~~al)le doubt. A'. c. I17illiarns, 616. 

9. ,~'anzc-I~~to1t-I1f.~ti~1ictio.,zs-~1p~~cal and El-iol-.-Held, under the  fac ts  
ugon th is  t r ia l  for  a homicide, the  charge upon first degree murder  
was  suflicieiltly clear,  and the  jury could not have been misled a s  to 
the corrcc , t~ i tw of tlie a p ~ ~ l i e a t i o ~ i  of the la\\- as to tlic previous intent 
of t he  1)risoncr i~c~ t ' s .< :~ ry  to sustaiii ;I r rr t l ict  of the  highest tlegrte 
of tlicx trim(,. I l~ii l .  
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HOBIICIUE-Conti~r ued. 
10. Homicide-JI~tr~det~-Nrlf-Defer~~e-I~%.st?~uctio~~~-l't~oc~~ut~vn-~uitt~~~~ 

t he  Combat-dppectl arhd Error.-In a n  action for  a homicide, if tlierc 
\\:IS elidelice tellding to  show t h a t  the  prisoner a f t e r  prorokin:. :I 

quarrel  \\it11 the  deceased had  left  hi111 and  had  gone off to  a t tend 
to his buqiness, \ \ i thout  evidence of his having yror~)lied the  qutlrrcl 
a f terwards ,  a n  instruction to the  effect t h a t  the  prisoner may nc~t  
succ.essfully show justification a s  a defense under t l ir  circumstances 
i s  reversible error.  A. c. Bost, 640. 

HOSPITALS. See Corporations, 3, 4. 

HUSBASD AND TT'IFIS. Rer Actions, 1 : S e g l i ~ e n c r ,  4 ; ncotls and Convey- 
ances, 12, 14;  Evidence, 7 ;  Estates,  1 ;  TVills, 11. 

Ifusba?zd a n d  Wffe-ll'idoir'n Yearly 9Tlotrunce-Atntu tep-Limitation as 
to Itzconzc of Deceasf7cI Husband.--Undrr t h e  provisio~ls of C .  S., 4123. 
the  l imit  of the  \\itlow's yearly allowauce, t h a t  i t  shall uot esceed 
one-half the  annual  ne t  income of her  deceased husband upon a 
bnsis of three  j ea r s  l~receding his death,  i s  tlie o w r a g e  yearly net 
income or t he  income fo r  e r e ry  t \ ~ e l r e  months, and not one-half of 
t he  sum total  of tlie nnnu:~l  ne t  income for th iee  y r a i s  n r x t  preceding 
his death.  Ut.crrru c. Btrvk, 173 N. C., (334. Hollarrci z'. I fowon,  742 

IDENTIFICATION.  See Criminal J,aw, 22. 

I D E S T I T T .  See Appeal nncl Error .  5 ; Segligelicr, 5. 

IL1,EGITIMATE ('H1LL)KES. See Descent and  Ilistribution, I. 
1. Illegitinlafc Chilclt~c~~-Confracfs-Conside~~ation-A~tppvrt-StatcLfc.u-- 

.Ictions-Lintifafioll of Acfio~~s.-The con~ ide ra t ion  of a contract  ljy 
the  fa ther  with thc  mother for  t he  sulqmrt of his illegitimate child 
then en ventre s a  mere  is  not a n  immor;ll, but a raluable,  considera- 
tion, both in justice and  in contemplation of our s ta tu te  (C.  S., 267), 
nnd a f t e r  h is  b i r th  the  chiltl, for  whose bmefit  i t  had  been made. 
may ninintain h is  nction therron against  his f a t h e r :  .rlcld, t he  statutv 
of l imitations did not run  under t he  frwts of th is  ( x s e .  T h a ~ j e r  c. 
T h a ~ c r ,  302. 

2,  San~c~Jrrt~~~-.Judg~r~c~rfs.-\~liere t he  jury h :~r t l  by tlleir vrrt1ic.t suc- 
tained t h e  illegitimate child i n  h is  action agains t  t he  fa ther ,  on :I 

rnlitl contract  made wi th  h is  mother in his behalf, the  court  may. 
ns n ~ n a t t e r  of law, require t he  fa ther  to pay a certain sum fo r  the  
child's maintenance u p  to  the  t ime of t he  rentlitinn of the  judglnrnt. 
a n d  fix a certain s u m  to be paid a t  i n t ~ r r a l s  in the  child's behalf to 
tlie clerk of t h e  court  or guardian,  if appointed for  h ~ m ,  unti l  furt l ic~r 
orders,  retainiug the cause for  t h a t  ~ u r p o s e .  Ibid.  

I J IPEACHJIENT.  S t ~ c  Terdict ,  2 ;  Criminal Ida\\', 9 :  Dee 14 and Conre) - 
ances, 14. 

I J l P L I E D  POWERS.  S re  Principal and  Agtwt. 6.  

IRIPROT'EMESTS. See JIunicipal Corporntions, :I. 4. .;. 

IXCOME. See Husband and Wife, 1. 

I S D E P E S D E N T  COSTRACTOR. S r e  P a r t n t w l ~ i l l ,  1 : ('ontracts, 21 

ISDICTJIENT.  See Intoxicating Liquor. 1. 
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ISF'ANTS. See Contracts, 5 .  

INFERIOR COURTS. See Courts, 5 ; Commerce, 3 ;  Appeal and Error, 2. 

INHERITANCE TAX. See Wills, 4. 

INJUNCTION. See Courts, 8 ; Deeds and Conveynncei, 23 ; Schools, 3 ; 
Taxation, 8. 

1. In~umctio?~ - Receiver - Accounting - Bond - dTtert1ate Rcmedlcs - 
Courts.-Injunctive relief mill be afforded by equity when necessary 
to preserve the property rights of the party seeking it, but not v h n l  
other and less drastic remedies nil1 adequately do s o ;  and \\here it 
appears that  a gravel company, employing labor, and its operations 
affecting commercial conditions, is sought to be enjoined from exer- 
cising a continuous mining right, under its contract with the plaintift. 
on the ground that,  according to the necessarily incomplete informa- 
tion of the plaintiff, the defendant is not paging for the gravel u r ~ d e ~  
i ts  agreement, according to tonnage mined : Held ,  the defendant. 
being in possession, and with the knonledge of the tonnage nl~iiecl 
and being mined, should either give bond and file an accounting with 
the clerk of the court a t  stated periods, or a receiver should be 
appointed (C. S., 860) ,  or, as  a last resort, the injunctive relief 
granted, each of these remedies to be applied hy the trial judge 
according to the necessities of the case, after inquiry into the rele- 
vant facts. Hurxztx v. Sand Co., 1. 

2. Injunction-Hearings-A~da~r'ts-PIead~s-Statutes.-d motion to 
vacate or modify an injunction may be made, under the proTision\ 
of C. S., 836 et seq., upon the complaint and afidavits upon \?11ich 
the injunction is sought or upon counter-affidavits filed on the 
part of the defendants, the verified ansner, if filed, having only the 
effect of an affidavit if introduced upon the hearing of the motion, ant1 
it  is not required that the answer should have been ljreviously filed. 
Tobacco Growers Associatiotz v. Harvey $ SO)L CO., 494. 

3. Same-Issues.-While a restraining order mill be continued to the hear- 
ing when the pleadings raise material issues of fact, or mhere th(% 
relief sought is not merely ancillary, but is itself the principal relief 
demanded, if the plaintiff has made out a p r t m a  facie case, these 
allegations must be of the facts ntccssary to raioe the appropriate 
issues, and the conclusions of the pleader from an insufficient state- 
ment of facts is ineffectual. Ibid. 

4. Same - Fraud - Collusion - Cocjperatice JIarketirlg. - d coijperative 
marketing assoriation sought to enjoin its ~nemhers from marketinr: 
their tobacco elsenhere in violation of their coiltract?, and alleqetl 
fraud and collusion by them and another in giviiig agricultural liens 
to defeat the plaintiff of its rights, and it  appe:~red on thc l i ce r in~  
that the liens had been given for advancements: Held ,  the plaintiff's 
rights had not been inraded, nhatever the motive may ha\,, 1)c>c11 ill 
giving the liens, fraudulent or othervise, ant1 t11~ injuncatior~ v : t s  
properly dissolved. Ibid. 

5. SameSo1vency.-In this case, held that a n  allegation in ,the e) lu-  
plaint that members of the Coiiperative Association had fraudule~~cly 
given agricultural liens on their crops for vhich they were charged 
in excess of the ten per cent over the retail cash price as  fixed by 
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statute (C. S., 24-1S2), was insufficient upon which to continue the in- 
junction to the final hearing, esl~ecinlly in view. of the admitted 
solvency of the licnors. Ibid. 

ti. Same-Lio~s-Vortyages.-Tlle contract made by a tobacco growers co- 
ol~erat i re  association and its members does not transfer the title of 
the crop to be grown, and under the provisions of the statute the 
ulember may "place a mortgage" or lien thereon for agricultural 
advancements; and the agreement is an esecutory contract between 
the association and its members enforceable in e q u ~ t y  by a suit for 
specific performance subject to valid liens thus giren thereon. C. S., 
2480. Zbid. 

5. Same-Trials.-In this case, held, the Tobacco Growers Coiiperative 
Association was not entitled to have the injunction i t  sought con- 
tinued to the hearing on the question of whether the full amount 
of the adrancements claimed by the agricultural liertors had actually 
been made, i t  appearing that  to some estent the iens were valid, 
and whatever diEerence there map be can be determined in the 
present action. I bid. 

INJURY. See High\vays, 3. 

INSOLVESCY. See Statutes, 4. 

INSTRUCTIONS. See Cuurts, 2 ;  Commerce, 3 ; Homicide, 7, 9, 10 ;  Bills and 
Notes, 1 0 ;  Appeal and Error, 2, 4, 6, 9, 20;  Evidence, 24, 2 5 ;  Criminal 
Law, 6, 13, 18, 25, 27 ; Partnership, 1, 2 ; Register of Deeds, 1 ; Railroads, 
3 ;  Deeds and Conveyances, 7, 1 0 ;  Negligence, 8, 9, 10;  Murder, 2 ;  
Actions, 4 ;  Employer and I~2mgloyee, 6, 7. 8, 16, 17. 

1. Instructiom-Contentions-Appeal a?ld Error-Objections and Excep- 
tions.-Exceptions to the statement of the content io?~ of the parties 
must be made a t  the time. S. v. Collins, 16. 

2. Znstructione-Appeal and Error.-An exception to tke charge of the 
court on a trial for murder that  the court had not ):iven the law on 
the principle of cooling time arising under the evidence in the case, 
mill not be sustained on appeal when the qharge construed a s  a whole 
sufficiently corers the matter. Ibid. 

::. Instructio,ts-Ecitloice-.lppeal and Error-Homicide--dlurder.-Under 
the evidence upon the trial for a homicide in this case: Held, not 
error for the court to refuse a requested instruction :o the effect that  
the defend:uit was entitled to the most favorable inference from the 
evidence. AS. c. Brinkleu, 183 N. C'., 520.  Ibid. 

4. Zmstructio~~s-E'l;idc~~~e-Z.~s~ce~~-J~c~/ligetc - Arctomobiles - Comtribu- 
tor!/ Seyliyence.-Where the charge, construed as  a whole upon its 
related parts, is correct, i t  will not be held for error that  i t  was in- 
complete ill its parts, taken disjointedly or unconl~ectedly ; and where 
the facts to he found are simple and reklily understood by jurors of 
the average intelligence, in relation to correct instructtions of the law 
given, it  will not be held for error that the court failed to instruct 
the jury more particularly a s  to certain phases of the evidence, 
especially when no special requests thereto have been aptly tendered 
hy the party complaining. Ilat'ia c. Lottg, 130. 
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INSTRUCTIOSS-Co?ztiti ued. 
5. Instructiot~s-It~tct.1;rcta tiot1-Railtoad - 1-cgligctic,e - I'ivcs - .lppccll 

and  Error-An instruction to the  jury will be given effect i n  i t s  
connected and related par ts  a s  a whole; and  held, under the  fac ts  of 
this case, i t  is  not objectionable a s  making the  defendaut railroad 
company liable for negligence a s  a n  insurer for cotton of i t s  customer 
stored on i t s  ylatfurm for  accuiuulatiou to a sutticient number of 
bales for sale and shipmelit, and which, a t  the  time, had not bee11 
tendered to the defcndant for shilruicnt or accepted by i t  therefor, etc,. 
H o r i n g  ?;. I t .  R., 286. 

ti. Instructio?!s-E@idc,rce--appeal and  E1ivr.-h requested prayer for 111- 
st luction tha t  lbresents a ~ ~ r i n c i p l e  of law not sustamed by thc cvi 
dence in the caqe is 1)roperly refused. 8. ?;. Ntc it a r t ,  341. 

7. Z?~,s t~~tc t ions-E~idet~cc-  Ippeal  and  h'rror.-The charge of the trial  
court to the jury will he sustained on appeal when i t  is  sullporttd by 
any  tvider~ce u l ~ o n  tlic tr ial ,  taken in the most favorable light to thv 
appellee, and the  l~rinciples of law arising thereon nre correctly 
applied. Faircloth v. Johnson, 429. 

S. 1nstr1tctio)zs-Jfislcndii~g-Alppeal and Error-Reyuests fo r  Instruction 
Where the judge, in his charge to the  jury, instructs them ullon 
principles of law arising from the  pleadings and cridcnce, and omits 
therefrom such elements of the  principles inrol red a s  \ \ i l l  render the 
charge he has  given misleading, a n  esception to the charge so ziven 
is  sufficient for a n  appeal without requiring tha t  a special instruction 
thereon should have been tendered and refused. Construction Co. v. 
Wright, 466. 

9. Instructions - LJurdct~ of Proof - P r ~ n z a  Facie Cube - " S a l i s J ~  IIw 
J ~ r y " - ~ l p p c a l  alid Error-Recersible Error.--Where the burden of 
the issue in a civil action remains with the plaintiff throughout the 
trinl, an  instruction tha t  requires the  defendant to satisfy the  jury 
in his behalf i s  equiralent to requiring him to  eqtabliqh his defense 
by the ~ reponderance  of the  evidence, and is  reversible error.  Hun t  
v. E w e ,  483. 

ISSUILASCI.:. 
1. Ztlsu~unce, F~rc-Policiec-Conditiw~s-Tl'a~co---Irotz-Safe C1nuse.-Thc 

proJisionr of the "iron-safe clause" in a policy of fire insurance for  
the  preserration of the inventorirs of the  merchandise insured, boolis. 
e t c ,  may be waivc~d by the company in accepting prc,miums thereon. 
knowing tha t  the same \ \ a s  not being complied with,  and malie inef- 
fective the fur ther  ~ r o v i s i o n  tha t  the  r1o1ic.y noultl othern i w  be void 
Bullard c. I n s  Co., 34. 

2 .  Same-Principal and Aycttt-E.~.id.ettcc-Dcc1aratims.-\\'l~ile provisions 
in a policy of fire insurance may render inadmissible a s  evidrncr~ 
cleclarations of a n  agent and hold the  par ty  to the terms csl~rcssctl  
i n  the printed or  writ ten form, the  l~r inciple  docs not obtain wllclk 
the  local agent knowirlg tha t  under the circumstances, inventories. 
etc., could not be made and kept in accordance with the  iron-saf(. 
clause, delivered the policy, and the cornpang has  kno\vingly collectetl 
the  premiums thereon, sucli being in effect a valid waiver of tho 
writ ten stipulations. Zbid. 
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INSURANCE-Cotttiu~tcd. 
3. Same-Pleadings-Estopl,cl.-IYhele a fire. insurance com1)au.v has  

waived the  requirements of t he  iron-safc clause 1)rori4on in i t s  1)olic)- 
of insurance, and  the  merchandise covered by i t  hxs been lost by fir(%. 
i t  is  not  required t h a t  a n  estopl~el be 11leaded in order to introt1uc.c~ 
other and competent evidence of t he  w l u e  of the  niercliandisc thus  
destroyed fo r  a recwvery in a n  action on the  l~olicy.  The  d i f f c r twc  
between a wa i r e r  of th is  character  and a n  estolqwl rcquired to I)c 
pleaded yointed out  by ADAMS, J. Ibid.. 

1. I?tsiit.a?i,cc-Ez;idc?f(;e-Policitts-Rcceij~t Cards.- I n  an  :~ct ion  to  rtlcorc'r 
nl)on a l~olicy issued by a n  insurnlice order,  the  rt~c.eil)t c :~rd  of thr. 
company, referred to  in t he  policy, is  oompetr~nt a s  evitlence of tl~cx 
payment of the  premiums. S l s ton  c. Odd ~ 'e l lorc .~ ,  204. 

6.  I?r~surat?ce, dccident-Policics-Co?ztract~~--I~~9i~e~~.-~Tlere t h e  liitbility 
of a n  insurance company, in accordance with t h e  terms of the  policy 
contract ,  is  mi~t le  to  depend upon \rhethcr thc, insurrtl 's death  \\.:Is 
\rliolly caused by a n  accident, i t  i s  proper for  tlie tr inl  court  to  refuse' 
to  submit a n  issue tendered by the  defendant,  i n s ~ ~ r e r ,  a s  to  whether 
t he  death  was  caused by a particular accidellt rerr,iTed in the  (-ours(' 
of tlie insured's employment of a certain corlloration whr re  a 1)rq10r 
issue has  bee11 submitted. Hotcell 2;. Zt~a. Co., 212. 

6. Znsumncc, Accident-fizxurable I?i , tet~r.~t-l~o]in~t:,~t of I'reniiions- 
Beticficinrll-Policu-Cot~tracfs.-d person m:ly t a k r  c ~ t  rali t l  1n)lic.y 
of insurance agaiust  death  by accident on his ow11 life, and  llay thv 
premiums thereon himself, a n d  name .as  beneficinry one who h t ~ s  I I O  

henefirial interest  in t he  l ife of t he  insured : nntl tlw principle that  
one without a beneficial interest  may  not t:rlre out  >I r a l i d  po1ic.y o11 
the  l ife of another  applies when such other 11ersoii 1)a::s t he  l ~ r t ~ m i u n ~ s .  
and  has  no ayplication to t he  fac ts  of th is  case. Ibid.  

5. S a m e  - Application. - Jllisstatc?net~t - Rcprcsc~itutio?i.s - II.urratttic.y- 
Statutes.-Under t he  t e rms  of ou r  s ta tu te ,  representntions mad? ill 
a11 application for  l ife a n d  accident insurance a r e  ~ e p w s e n t a t i o ~ r s  
a n d  not n.arranties ( C .  S., 6289), and  the  misre1)resentation of t hc  
relationship of a beneficiary to  t he  insured in a n  application thewfor .  
a s  a ma t t e r  of law fo r  t he  court ,  will not be held a s  material  or such 
a s  affect t h e  consideration of t he  c o m l ~ ~ n y  in the  issuance of the: 
i~olicy.  T\7hen t h e  ericlence i s  conflicting, a mised question of 1;1\\- 

a n d  fac t  arises for  t h e  jury,  under :I proper i l~stractiolr  f rom t l l ~  
court .  Ib id .  

8. Insurance,  F i r e -  C o n t t w t s  -- Policics -- Btipirlatiorr* - I'r.oz;inio~ts - 
Tl'aiccr-Knowledge.-TV11ere a policy of fire insurance has  been issurtl 
under t h e  s ta tu tory  s t anda rd  form, the  condition therein of sole and 
unconditional o\rl iershil~ of t he  i l isurtd c . n ~ u ~ o t  be lic~lcl to h a r e  1we11 
waived by the  insurer or i t s  agent in the absence of lmo\rledpc~ t l ~ : ~ t  
t he  insured's  ow~iership  was  otherwist. than stntcd iu the  policy roll- 
t rac t .  Hardil l  c. Ztrs. Co. ,  42::. 

9. In.suran.ce, Fire-Co~rtt'acts-Policies-~Stnti~tt's-l'c~~.ol dgreemc:tlts-- 
Sole 0tc;nwship.-In t h e  absence of f raud a n  insurance company cnn- 
not be held liable upon :I ~ a r o l  contract  alleged to have been m:~tlc 
by i t s  agent  which i s  contradictory of and totally inconsistent with 
t h e  s tandard  form prescribed by s ta tu t r .  C'. S.. 6436, 6435. Ibid.  
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10. Sanzc-?'cttdo.-Ctie(it~tItct1 Pt'cniu~ns-7'rials.-Wllere a contract  of 
fire i n s u r : ~ l i ~ e  1)rovictc's t h a t  t he  i l iwrer  shall rcLturn the  lulet~rllt~tl 
portion of the  premium to inralidnte t he  yolicy under the  vot~di t io t~  
t h a t  the  insnrcd htltl not t h e  sole antl uncoiitlitional o \ \ - i i r ~ s l ~ i l ~  of t l l t~ 
progerty iilsured without 1)rolwr provision to t h a t  effect a l l p e a r i ~ ~ g  ill 
the  writ tcu 1)ulicy: Held ,  in uu action ul~oii  t h r  policy to rciwrrr tl~c, 
loss thereuntler, a tcnder of t he  u t~ea rned  p r r ~ u i u m  ~ u n d e  u l ~ o ~ i  tlrc~ 
t r ia l  i s  sufticieiit. I bid. 

11. I~~srtr.ailc~c'-l.'mter)rcc/ Ord~i.s-Bo/c~p~~ir/~~ics-~Stc~t~ttc.s-Cotttt.ac~t.~-J'ol- 
icics-Clztrnyc of Hc.tcc'jic.iwt.ics.-h 11olic.y of lift, i n s u r m ~ c r  of a f r ; ~ -  
t e r m 1  order is  limitcct to the  wife, certain relations and  drl)entlr~iith 
by statute.  ('. S.. 6.708 (Pnhlic T.a\vs of 1013, c.11. 89, sec. 5 ) ,  with t h r ~  
right of the  assured to  cllange tlie beneficiary a t  any t ime, and  w h t w  
lie has  named his wife a s  beneficiary ancl af terwards  sul)stitutos tlir 
uame of another,  tlisqualificd to t ake  uriiler the  s ta tu te ,  auc.11 attriripted 
cllas~ge i s  not ;I rcvoi3ntion of the  provisions of the  11olicy first isrllc~(1 
ancl leaves i t  in forcc. A n d r e ~ s  c. Xusons,  (i!);. 

12. Same-Vcsted 1ZiyAts-C'onatitutional Law--TVhcrc a n  insurt~tl  i l l  :I 
f r a t e rna l  i ~ i s u r a n ( ~  order has  named his  wife a s  ;I Ocweficiary 1)c~fol.t~ 
t he  e l lac tme~l t  of the  laws of 1913, limitin;: those who may Inwfnlly 
so t:tke, a ~ i d  :ifterw:~rtls \\.1lt>11 the  :11uencled lirw is in effect attem1)ts 
to change the  beneficiary to a person ~~ro l i i b i t ed  thereby, the  effrcZt 
of the  :~mciidmrnt is  to l ~ r e r e n t  the  beneficiary f rom making such 
change and  cannot be considered a s  a n  unconstitutional reactive la\\- 
impairing the  obligations of a contract. Ibitl. 

IR'SURASCE, ACCIDEST. See Insurnlice. 

ISSURASCE,  FIRIC. See Iilhurailce. 

I S T E S T .  See Wills, 16 ; Homicide, 9. 

I S T E R E S T .  See Principal and  Agent, 4 ;  Inzurance,  6 ;  Al~peal  and Error ,  S, 
30 ; Partnership.  3 ; Eritlence, T ; Advancc~mcnts, 2 : Deeds antl (;o~~vc~;\ - 

ances, 23. 

I S T E R V E S T I O S .  See Bankrugtcy,  ::. 

I S T O S I C A T I S G  1,IQCOR. See (2rimin:tl L a v  , !I. 

1. Intoxicnt i t~g i,ii~~ior-I~idictlnc~l-C'~~i~zt~s-~~tafits-A~ i n d i c t m e ~ ~ t  
cvharging violntio~ls of the  Turlington Ai't t ha t  defe11d:rnt did unla\v- 
fully and  n.ilfull.y, etc., deliver, furnish.  ln~rc'liasr, and  possess intosi-  
cating liquor, imd did h a r e  and  keel) in his ~wssess ion for  the  purl)ose 
of sale in!osicating liquor, though not se1)arately ~ luml~e re t l ,  cllargrs 
two counts, one for  unla\\-fnl delirery imd the  other tlie posscssioii 
f o r  tlle purpose of unlawful sale, the  trying thc'reof under tlle samo 
i r~dic tment  a s  s e l ~ a r a t c  counts being within the sound discretion of 
t he  t r ia l  court. C. S., 4622. S .  v. Jarrett ,  ,516. 

2. Same-Eritletice-Vet~(Z1ct.-TT'11ere the charges in the  bill of indictment 
a r e  to Iw regartlrd :~i: separate counts, one c.11nrginq a n  unlawful 
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ISTOSICATISG LIQUOR-Continued. 
delivery, etc.. of intosicating liquors, and tht. other the  possession 
for  the purpose of unlawful sales, evidence tha t  the  defendant had 
sold intosicating liquor i s  sufficient for conviction upon a general 
verdict of guilty. Ibid.  

:I. Samc- l Io t io~~  to Quash-Selection bu Solicitor-Disc~etioqt of Court- 
Verdict.-W11ere the bill of iudictment charges ,ieveral criminal 
offenses of t he  same grade and punishable alike, the court  i n  i t s  
sound discretion may quash or  compel the  solicitor to elect, and :I 

motion to quash comes too la te  af ter  verdict. Zbitl 

4. Same-Rill of 1'articulars.-Where an  intl ictmmt charges sev tm~l  
offenses separable into different counts, and the  (case accordingly 
comes 011 for  tr ial ,  the  defendant mny up011 motion request thc trial  
judge, actinq in his sound discretion, to require the solicitor to fur-  
nish a bill of particulars (C.  S., 4613), and the ind ctment may not 
he quashed if in the hill the charge is sufficiently stated.  C. S., 4623 
Ibid.  

5. Same-Jttdgnto~ts-lppeal and f;~;,.ror-Hnr1t2le~.s.v Error.--Held, in this 
case there were but two criminal offcwqes charged in 1 he bill of indict- 
ment,  and the judgment of the court  ullon a third,  not included, was  
not ~)rcjudicial ,  ai: i t  imposed no punishnirnt and ma:, be disregarded 
Ibid. 

IRON-SAFE CLAUSE. Stb? h~sur ; incr .  1. 

"ISSUE." See Wills, 7 .  

ISSUES. See Instructiolls, 4 ; liegistel. of I kwls. 1 : IIIVII~:III(Y, 5 ; E:vi- 
dence, 4, 6 ;  I\'egligence. 6 ;  Pleading-. 2 .  3 :  1)rrtls ant1 ('onrc~yances, 7 :  
Compronlise and Settlement, 2 ; Courth, I:! : Injunc-tions, :i. 

1. Issues-P1cudi)tgs-.ma1 nnd Error.-TYl~we the  i s s i~es  submitted in 
a controversy arise f rom the pleadings, and a re  coingi~hensive  enough 
to enable thtl parties to present to the  jury all material  mat ters  in- 
vnlved in the inquiry, they will not be hcld for  er ror  on appeal. 
Vest v. U t l c ~ ,  337. 

2. Issues-.ippcul o ~ t d  E~ror . -Error  on al)peal will not be held for the  
submission of issues to the  jury w l ~ e n  the ~ l a r t y  appealing has  suf- 
fered no d iwdran tage  and has  been afforded opportunity of fully 
l)rescntins his case thereuntler. 1)cLonc.lic v. DcLonche, 304. 

JETTIES .  Sec Constitntioi~al Law, 3. 

.JOINT TORT FEASORS. Sre  Rcmoval of Cauhcs, 3, 5 .  

JUDGJIESTS.  Statutes,  3 ; Courts, 6 ; TVarel~ousc~nen, .i ; Criminal Law, 7 : 
Appeal and Error ,  15 ; Estates,  1. 2 ; Pleadinrs,  4 ;  Wills. 19;  Illegitimate 
Children, 2 ;  Lis Prndens,  2 ; Intosicatinq Liquor. 5 ;  Slander, 6 .  

1. J~tdg~?~o~ts-T~c',.di(~t-Pa~.fies--Ip~c~nl aitd Eiro~. . - -Wher~ the verdict 
of the jury, in a suit  properly constitutc'cl, :ind on evidence regularly 
l)rcsentccl, entitles the 1)l:iintiff to recover against  t v o  defendants in 
a certain amount, i t  is  reversible er ror  for  the  trial  court to render 
judgment agninqt only one of them in plaintiff's favor. 61cni,1 r .  
Bonncr, 183. 
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.JUUGliEKTS-Cot~titlued. 
2. iS'an~c-Court~s-Jriri~vdi~~fio~~-Jrrstic~a of thc  Peace.-\\'here all action 

lias bec.11 brought against  two defent1:lnts before a justice of the  p a c e  
having jurisdiction of thc, subject-matter,  one of them living witliiu 
:]lid the  o ther  \ ~ i t l l o u t  t h e  couuty, i t  appearing of record t h ~ y  had  
I1ot11 l~ec'n serrvtl with summons. ant1 hot11 had a ~ p r a l e d  to the  Supe- 
rior Court  : IIclcl. t h ry  slioultl 1)otli Ilr bound by an  atlversc j u t lgmc~~t .  
I bid. 

3. Judy?t~e~~,t .s  - Irregularities - -lppcnl attd Errol.- Statutes-Lnchcs.- 
Segligencc before juilg~uent of ;I tlrfent1:tnt ill fai l ing to aljpear and  
dt ' f~nd in a n  action 1)rosecuted to judgn~ent  default  for  the  want  
of a11 ans \ rer  n-ill dcfcat  h is  r ight to  have the  judgment se t  aside fo r  
t~xcusnblr~ n e g l t ~ f  under ou r  s ta tu te ,  C. S., 600, but will not affect h is  
r ight to have a n  erroneous judgment corrected on appeal o r  a n  irreg- 
ul:n jutlanient vi~cntcd.  in the  absence of li~c~llcs, ou motion, a f t e r  
notice thereof mil u l ~ o n  his  showing t h a t  his l ights  h a r e  thereby 
been ~)rejuclictd.  Lircsfoch' Co. v. A t k i ~ s o n .  2.50. 

4. Judgmnt ts  - Estoppr'l - CIWliS of Coto't - I n t ~ r t T n o - s  - dppca l  and  
h'rt'or-.lctio~r.s.-Thc guardian of t he  minor children of the  deceased 
sued the  admitiistr:itor and  surety on h is  bond for  the  clistributirc~ 
share  of h is  wards,  in wllich creditors of the  d twi lwt l  intervened ant1 
made tllemselvc~s ~ x l r t i ~ s ,  claiming the  ~ t n l o u ~ ~ t  shoultl he distri l~utrt l  
among tlicm. The clcrk rendrred judgment. (1ecl:iring t h a t  the  surety 
company had properly settled with the  guardiuu, and r r l ie r i~ l i .  them 
of f u r t h r ~ r  liability, to \vliich the  interveners did ~ i o t  cxcel~t ,  and from 
wliich ~ i o  appcnl was  taken : Bcld,  thc i11tr1,reners coultl not tl~csre- 
a f t e r  ~ u a i n t e i n  a n  inclq~endent actioli against  the  surety on the ntlmill- 
istrator 's  bond for  the  same cause of action. S, c. C'ulroot~, 2.74. 

5. Judyt)t~tfts-lIcfa~rlt-Exvtt.~nlilc Seglcct-Clerlis of C'oart.-Where the 
p r i ~ ~ c i g a l  011 a note has beer1 duly served 1vit11 sumnot is  i i~ id  IIC' hi18 

failed to  file a n  answer  within t he  s ta tu tory  t ime, relyiiig u1io11 iin 
agreement with the  surety on the  note to  file a joint answer : Held.  
no exc.usable neglect has  been shown, and  the  clcrk being \ ~ i t l ~ o n t  
author i ty  to extend the  time, a judgment by dt4:111lt is  p~.o,rerly 
c.ntered by him. Elratnu v. Abe~onn i s ,  258. 

6. .Judgn~e~~ts-Cor~sott-Bot~~t~dtrrics-EstoppeT-Ro~~ds-If iqtr rro!/s.- 111 :I 

su i t  to correct :I deetl f o r  mutual  mistake. a jutlgment \\-:IS rn t t>wd.  
by the  consent of the  ~ )a r t i e s ,  fixing one of the  boundaries to th(? land 
;is a c e f t a i ~ i  public highway, whivh road was  later cl~angetl  hy  t h t ~  
S ta t e  and  county authorit ies so a s  to leave a s t r ip  of land I,c~t\veen 
thc  old and  the  ~ i e \v  road, upon which the  1)laintiE built a house :~ntl  
made certain other improrements,  the  value of which wonltl 11e im- 
paired 11s the  discontinuance of t he  old road a s  ttn outlet to  the  litJ\\. 
one:  IIcTd, the  drfendants  a r e  equitably estopptd from ohst ruct i~ lg  
the  old road and denying the  old road a s  a bounc1:it.y to  their  laudu. 
the  dot2trine :111~1yirig 0111~ a s  to  the  parties and l ~ r i v i w  to the  f o ~ m e r  
suit .  Harl.i.9 c. C'nrtw. 205. 

7. budymoft-Plt,aditrgs-Uefatclt atrd I~r(~ t i i r~ l - l~amayc ' s . -n ' l~erc  the 
court  renders judgment by default  for  t h e  n-ant of a n  answer,  and 
inquiry f o r  t he  unliquitlated damages, the  plaintiff' is  a t  least entitled 
to  nominal damages, and  evidence tending to show :I complrtc dt4c1lse 
is not admissible. Iffy. Co.  c. J lcQuem,  311. 
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.II yI)GJIESTS-Co??ti?~lced. 

8. Judgmrnts - ('oro'fk - Jur'istlictiot! -It r c~yrtlai J~tdyncc'ttl~~.-\Vl~rre ill1 

irregular judgment has been rentlerrd by a court having juribtlictiol~ 
of the parties and the subject-matter of the action, it is voidable only 
as  distinguished from one that  is void, and may not he collaterally 
attaclred. Clark c. Homes, 704. 

9. Santc-Ve~uc-1'artifiot~-Statutes,-Objetn that  the executor having 
power under a will to sell lands lyiug in different counties has wrong- 
fully filed a l~etition for the sale in the county of such portions of 
said lands lying in a different county from that  xvherein he ha> 
qualified is to the venue and not to the jurisdiction of the court, and 
p r o p n  motion shoalrl he taken in apt time to change. the venue from 
the county \$lierein the proceedings had been pending, or the proIwr 
venue will be take11 as  waived, and the irregularity rnay not be taken 
advantage of by a n  independent action, and in case of partition our 
statute expressly confers jurisdiction in either of the counties \vhe18ein 
the land is situate. C. S., 3214. Ibid. 

10. Judg?nents-Clcv.ks of Court-Jurisdiction-Statutes.-The clerks of 
the Superior courts, under the provisions of chapter 92, Public Laws 
of 1921, Extra  Session, are  authorized to enter judgments final ill 
proceedings for divorce, subject to appeal to the court in term, which 
hare  the same force and effect a s  judgments of the latter court regu- 
larly entered in term, the statute in this respect b13ing an  enabling 
one and not depriving the jutlge of his jurisdiction of rendering judp- 
inent also, thr  jurisdiction bring concurrent in both ~ ~ o u r t s .  Caldrc'rll 
9. C a l d ~ e l l ,  803. 

11. Same-Dicorcc.-The clerk of tlie Superior Court, in instances prv- 
scribed by the statute, may not enter consent judgment in actions for 
divorce, and in other actions he may permit the plaintiff, in proper 
instances, to take a voluntary nonsuit. Ibid. 

12. Same-Sotice.-It is not required that  the plaintiff notify the defend- 
ant  before taking a voluntary nonsuit before the clerk of the caourt 
when such'may be taken under the s t a t u t ~ .  Ibid. 

13. Same-Appcnl trtzd Error.-Where the clerk of the Superior Court has 
esercised his statutory power to permit the plaintiff to take a volun- 
tary nonsuit in his action a g n i n ~ t  his wife for d rorce, to whom 
a l i m o n ~  pcndc~rfc lctc has hwn allon-ed, the judge of the Superior 
Court in term may not set aside the judqment on motion of defendant 
orifinally made before him, the right to alimony ceasing a t  the time 
of the nonsuit. leaving defendant to pursue her further remedy by 
independent ncation, should she be so advised. Ibid. 

14. Samc-Co~~strfrctiotlnl Law-From tlie judgment of tliv Superior Court 
reversing the clerk's order permitting the plaintiff to take a voluntary 
nonsuit ill his action for divorce, an  appeal to the Supreme Court 
will lie. Const. Art. IT, see. 8. Ibid. 

15. Same-Objcrfion and Exception.-The judgment entered by the clerk 
of the Superior Court under his statutory jurisdiction can only be 
reversed for error upon appral to the Supreme Court from that  of 
the Superior Court in term upon exceptions originallj and duly taken 
before the clerk, except upon the ground of mistake, inadrertencc, or 
excusable neglect, C. S., 600; or from a motion made to remove the 
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cause a s  a ma t t e r  of r ight,  C. S., !313(a) ; or  from a n  ordtlr n1:1(1~~ 
upon a motion to remove t h e  cause to  the  Federal  Court, C'. S.. 'Jl:S(I)). 
Zbid. 

JURISDICTIOS.  Set, Judgments,  2, 8, 10:  Pleadings, 1 ;  Courtq, 13, 16:  
ICquity, 1 : Altpral and  Error ,  1 6 ;  Wills, 20. 

JURORS. See Ju ry .  

JURY. See T7erdict. 2, 3 ;  Criminal Law, 14, 26;  Grand Ju ry ,  1 ;  Trials,  1 ; 
Il legit imate Children, 2 ;  Appeal and  Error ,  21;  Instructions,  9. 

Jury-Vcrdict-Po7li~t{] .Jurors-Constitution(L1 Law.-The losing ga r ty  in 
a civil actiou m a y  demand a polling of t he  jury upon the  re turn  of 
the  verdict, a s  a ma t t e r  of right. ('onst., Art .  I ,  sec. 19. Cztlbreth 1.. 

Xfg. Co. ,  208. 

JUSTICES O F  T H E  PEA('E. See J u i l g m e ~ ~ t s ,  2.  

I<NO\\"LlCDGE. See Insurancar, 8. 

I A B O R .  See Lielis, 1 ;  Contracts, 20, 22. 

LACHES. See J ~ d g m ~ n t s ,  3 ;  Appeal and Error ,  24. 

1,AXDS. See Dreds ant1 Conveyances. 3 ;  Lilnitatiori of Actions. 2 ;  I.is 
Pendel~s ,  1 ; C'ontr:lcts, 24. 

LAPPAGE. See Grants.  2. 

LAST CLEAR CHASCE.  See Carriers,  8 

S,EASES. See Corporations, 4, 5. 

1J:GISLATIVE POTTER. See Wills, 1. 

LETTERS.  See Evidence, 13, 16. 

LEVY. See Education,  3. 

LIABILITY. See Estates,  2 ;  Physicians and Surgeons, 1 

LICESSE.  See Tasat ion ,  7 ;  Regifter of Deeds, 1. 

TJENS. See Employer and  Employee, 4 ;  Injunction,  6 ;  Contrac4ts, 23 ; Lis  
Pendens, 2. 

1. Lie~~s-31aterial-Laborc~~s-Stat1~te~~~~The liens acquired by labor(srs 
and  mater ia l  furnishers on a building, in accordance u i t h  our s ta tu te ,  
relate back to the  furnishing of the  mater ia l  for  ant1 the  doing the  
work on the  builtling, and h a r e  priori ty o r e r  a mortgagc registered 
since then, but not over one registered prior to the  furnishing of the  
mater ia l  and  the  doing of the  no rk .  H a r r i s  2; Chcshirc. 219. 

2 ,  Same-Jlortgagcs-Dee& in Trust-31arshaling of Assets-Equit~.- 
Where a mortgage h a s  been given on a dwelling ha r ing  l r i o r i t y  o w r  
the  s ta tu tory  lalmrs and mater ia l  liens thereon, but ilicluding also 
personal property of the owner, and  the  whole property h:1s been sold 
under t he  mortgage by  the  truqter,  those of the  mater ia l  men and  
laborers who h a r e  properly filed thcir  lienc: in accorc1anc.e n i t h  thc 
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TJESS-Co~t  i)lued. 
s ta tu te  prior to  the  sale of tlie personalty have the  r ight  to  have tlic 
money so derived f rom the  sale of t he  personal property first apljlicvl 
to  the  satisfaction of tlie mortgage untler the  equitable doctrintl of 
the  marshaling of assets i n  order to  reserve the  al~plicatiou of the' 
proceeds of the  sale of the  dwelling to  the  satisfaction of their  l i ~ w s .  
so f a r  a s  the  sanie may  cstend. Ibid.  

3.  Gamc-Sotice.-Where a ~nor tgagee  h a s  sold the  tl\vell!n:: of the  o n n r r  
upon wliic~11 mater ia l  men and laborers have acquircd a s ta tu tory  
l in l ,  togtt l ier  with ctWaiii ~ ~ r r s o ~ ~ n l  11rc:perty also covered hy tht' 
s;inlr u~ortgi~::e, the  ~ii i i tc~rial  mtw :i11(1 1~11or t~ r s  acquire t he  t'quity of 
marshalin:: of ass& only \vhtw tlie mortgc~gee hefore the  sale liatl 
notice of their  claims by tlie filing of their  liens in conformity with 
the  s t a tu t e  o r  notice otherwise suflicient, and  tlie niaterial  men 01. 

laborers  have no  equity i n  t he  proceeds of t h e  sa le  of t h e  personal 
property when, without sufficient uotice of any kind, the  mortgagrc, 
or trustee has  sold tlie personal property and  applied the  procwtls to 
the  satisfaction of t he  mortgage debt. Ibid. 

4. San~c-IJriorify of Sn1e.-Where a deed in t ru s t  enlgraces real i ~ n ( l  
personal property with direction t h a t  t he  personalty :%st be sold and  
the  proceeds applied to the  satisfaction of the  mortgage deed, a lienor 
on the  realty for  n i i~ ter ia ls  supplied for  o r  labor ~wr fo rmed  in th(s 
erection of a dwelling on the  lantls whose lien is  srcond:iry to  th:it 
of the  mortgage, aud who has  not  given notice before the  sale, cannot 
successfully insist  a f t e r  the  mortgage sale and  the  n~)plication of the' 
proceeds to the  mortgage debt t h a t  the  terms of the  mortgage us to 
the  priori ty of sale should h a r e  been observed by the  trustee to  
tlie protection of his l irn.  Zbid. 

5. Ga))~e-Co~)f?)finsio~rs fo r  Snlc.--Under tlic fac ts  of t l ~ i s  ciisr : fI(,ltl .  
the  co~nxnission for  the  sale of the  mortgaged premises was  properly 
nlloned and  d e d u c t ~ d ,  under the  terms of the  mortg:age, a s  against  
t h e  r ight  of mater ia l  men or laborers \vho hnd acquired a subsequent 
lien to  t h a t  of t he  mortgage. Ibid.  

L I F E  ESTATE.  See TT'ills, 9 ; Esta tes ,  5.  

LIiUITATIOS. See Husband and  Wife, 1. 

~ J I % ~ I T A T I O S  O F  ACTIOSS. St>e Jlortgages,  2 : Il lrgit imate Children, 1 : 
Usury, 2 ; Tasa t ion ,  13. 

1. Linzifatio~e of I c f  ions-So)l.su i t - S f a t ~ ~ t c ~ ~ - I ' l c a d i ~ ~ ~  of 
Lnlc-Pam1 Evidc?lcc.-\There upon p1:rintiff''s voluntary nonsuit ill 
a n  action he  mtiy bring tlie s ame  again within one year untltlr t h r  
provisions of o u r  s ta tu te  (C.  S.. 413). the question of wliethc'r thct 
second action is  in conteniplation of tlie s ta tu te  is  a question of la\\. 
for  the  cour t  upon the construction of the  coml)lnints . n  both actions:  
and  ~vl icre  no complaint has  been filed in the  first action (C. S., W G ) ,  
testimony of tlie plaintiff a s  1-0 tlir cause of ilction ir~teniletl to h a ~ o  
been a l legc~l  therein i s  prol~er ly  esc.ludct1. I.oro~y r. I'. I?., 238. 

2. Ganze - Railroads - Ln)ld.r - Do~c~er~-Rc~~c?~siow-Rcmtcitldcr~.-In :III 

action agninst  a railroad company by a rrmaintlermnn to recovtxr 
lands covered by dower, t he  s ta tu te  of limitations begins to run i ~ t  
the  death  of the  widon-, n h e n  the  cause of action nrose, iind t h t ~  
reversionary o r  remainder interest  a s  agains t  a railroad i s  barred 
wit11i11 the  fivc-year period therefrom untler t he  stntntc.  Ihid.  
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1, IJ f ITATIOS ()E' A("L'1OSS-('oriti)i~ic'tl. 
3. Same  - Constitutionnl Law. - C. S., 440 ( I ) ,  requiring t h a t  no snit. 

action, o r  l~roceeding be brought against  a railroad coml):my fo r  tlam- 
xges o r  rom1w1lsntion for  lands, t,tc.. miless within fire years :iftctl' 
thcl Inntl ha s  h e m  entered. has  now no exception. Public TAWS 189:;. 
ch. 162, sec. 2, t l lr  r x c t ~ ~ ~ t i o ~ l  having been repcaletl. Ihid.  

4. Lim.itntion of .4ctionn-Dccds ntfd Cotl.~'c!lcr?lcc'n-C070t. of Tit1c.-II~ltl. 
on th is  apl~eal ,  no er ror  in the  judgment upon the  verdict t h a t  the  
plaintiff's action to recover Innds was  barred by tilts s ta tu te  of 1imit:i- 
tions upon the  question of ilefentla~it 's acl~-erst, possession undr r  c~) l (w 
of title. Tripleft c. Hcndri.r, 693. 

IJQUIDATEI)  1)AJlAGE:S. See Contracts. !) 

T,IS PENDEIVS. 
1. Lis  Ptxt-)ldeneSottce-Tit7c to Lo?ltls-Hcc/istrntio~i.-When the  title of 

the  o n n e r  of leased lands  i s  in litigation a t  the  t imc of m ; ~ l t i n r  t l~c  
lease, i n  the  county n h r r e i n  t h e  la i~t l s  lie, i t  i \  no t iw  to the le<wc* 
of t he  t i t le ndrersely claimed, autl tlie q u e h t ~ o l ~  of 7 1 5  potdois  of 
proceedings in another  county affecting the  title dotbs not apply 
Crawford c. Allen and  R c a 7 t ~  Co T. C'I cc~rfortl.  4:S 

2. Lis  Po~derzs-Biafftfcs-LicitsJrcdg?i~e~fts.-d l i x  pr~tdots  filed under 
the  provisio~is of our  s ta tu te  i s  notice from the  t ime of i t s  cross- 
indexing, but cannot crettte a lien on lands ill 311 nctioll for  :I nioncx>- 
demand. C .  S., 500, .XI. 502.  603. Ilort ic!~ 1 ' .  1'r.ic.r. S O .  

I,oat~.s-(:o)it~~ucts-~:jcc~t?)tc'~~t-Posac.ssio~~.-\Th~~rc tlir' landlord t111t1 tc.11- 
a n t  l inre c ~ ~ i t e r t d  into ;a writtcw ayrcemrwt fo r  the  ~ ~ n y n i c n t  of alw:11.- 
ages of rent.  tha t  i t  sliould be in a certain we l i l y  zlmount in ad~l i t iou  
to the  usual rental. giring the  lessor the  right a t  h is  option to declare 
the Ieosc w i d ,  a f t e r  fire days  from tlie te11;tnt's fai lure to pay a s  in 
(.asp of t c~~ ;~ l r c .y  a t  will, a clerna~~tl  for the  possession of thc? lcasetl 
premises is  not a l~rerequis i te  to 1)roceedings in ejectment hrought 
a f t e r  d e m a ~ ~ d  fo r  the  rental  price, had Iwm mntle ant1 not complied 
with.  Midimis 7.. JJfcrrrII. 7-10, 

AIALICE. See Slmidcr, 4. 

MANAGERS. See Warel~ousrmen.  2 .  

MANDAMUS. Sees T:~\nt ion ,  4 : Stli~mls.  2. 

JlAPS. Scc. J l u ~ ~ i c i l ~ a l  ( 'orporationc. T, 

MARRIAGE. See WIIIS, 11. 

MARSHA1,ING ASSETS. See Lien., 2. 

MASTER A S D  SERTAST.  See Employer and Enl l ) lo~c t h .  1. ,j. 6. 7, S, 9. 12 
16, 17 ; Sey1ige11c.o. 3 : Carriers,  3 
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JIEASUIIE O F  DAMAGES. See Jlortgages,  1 ; Contracts, ti, 13 ; Physicirrns 
and Surgeons, 3. 

JIESTAI,  CAPACITY. See Hoiuicide, 8. 

J IERCHASDISE.  See Actions, 4 ;  Sales, 1. 

J I I S E S  A S D  J I ISERALS.  See Deeds a n d  Conveyances, 1. 

JIISJOINDEIL See Actions, 2 .  

JIISII1~:PRP~Sl~~STATIOSS. See Insurance,  7 .  

JIODIFICATIOS.  Secl Al)l)eal and  Error ,  7. 

MOSEY IS I,II.:U OF DOWEII. See Wills, 15. 

JIOItTGAGES. See Liens. 2 : Bills and  Sotes .  5 ; Contracts, 1; Deeds ant1 
Convey:uicaes. 4, 15, 19, 20, 26 ; Evidence, 5 ;  Injunction,  6. 

1 .  .Ifortyagcs - Deeds irl Trust  - Confracf.~ - E x t o l s i o , ~  of Time to 
I~crlccnz-B1~enc1t-IlIcnsir~e of Uanzaye~.-IVhere tb.e holder of tlits 
legill title has  breached h i s  valid contract  to extend to the  mortgagor 
the  t ime fo r  retieniption, and  the  mortgagor remains in possession 
111)oii 1)aying a colisiderntioli to  tlie da te  thus  extended, t h e  measure 
of tlir inortgngor's damages is  t he  consideration he has  paid to 
rclmi~iii ul)oii the  lands plus tlie price he could linvu sold the lands 
for  a t  tllr la ter  tlate, had  he  not redeemed i t  by tlieu, and  while thc  
market  r : ~ l u e  of the  land was  a circumstance t h a t  could be considered 
by the  jury u l ~ o n  the  issue of damages, i t  was  not controlling. 
I l ' l ~cdbw c. Ricfln, 257. 

2. .lIorf{jngczs-Nfntrifcs-Limitation8 of Iet io?ts-Co~ist i tut ional  Lam.-- 
T h e  conclusive presumption of t he  payment of a debt secured by mort-  
gage, rtc., a f t e r  fifteen years,  a s  against  creditor;; or purchasers 
(Publ ic  I ~ w s  1023, ch. 192) ,  is  prospcctiye in i t s  cmffect. Const. of 
S. C . ,  Art.  I ,  sec.. 10. Hicks v. Kcar?~cy ,  316. 

3.  Vo~~tgngca-Uceda in  Tr1tst-For~clos~~~.c-Rales-C1~rlis of Court- 
~tntrctcn-12esales-I'ar'tics-dctio~~s.-C!. S., 2591, requiring, among 
other things, a l l  foreclosure sales of land under t h e  power thereof 
conti~ined in t he  mortgage to  be kept ope11 fo r  a n  illcrease of bid, is  
tkr  t he  1)rotection of the  mortgagor,  requiring tlie clerk of the twnrt 
to ort lrr  :i resale u11on the  offer of increase of the  Ijid ugon rc~r t i~ i i i  
conditions, nncl whore the  clerk of the  court  in a a  action by tlic 
trustee untler the  tleeil of t ru s t  to compel t he  b id~ le r  a t  the  fore- 
closure sale to accept a (Ired to the  Iantl, i t  i s  established t h a t  tlierts- 
a f t e r  a resale had  b r t ~ n  ortlered by the  clerk, and  the  bid a t  such srtle 
\\-:IS untwforceal~lr ,  tlie mortgagors a r e  ilecessary pnrties to  the  action. 
:~nt l  without tlieni it is  t w o r  fo r  a jntlgmtwt in l~lirintiff's favor to ho 
enterrtl. l l ~ - t ( ~ t  CO. C. I 'o~rell, 372. 

4. Vo~'f.r~nges-I'lacc of Btr1e.-Where no place of sale is  specified in a 
mortp:lge, a sale under the  power, when not requirel-l by tlie s t a tu t e  
to be ilt tht? courthouse door, may I)e m w t l t ,  elsewhere in t he  county 
to bt, sclectcd by the  1uortgagc.e with due regard to the  interests of t h ~  
mortgagor, and  when such al)peill's tu h a r e  btwi (lone, a11t1 the proll- 
? r ty  sold has  brought a f a i r  price, i t  will not he disti1r1)ed 011 appe:~l. 
Clark v. Homes, 704. 
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Ilortgayov frictl llortycrrjc c-l:'\topprl \ T h e r e  a niortgagor atte11d5 tll? *i l l (  

of tlie 1tmd I)> MI t.xccutor of a \I ill f t ~ r  the  Ilurlrose of making c t ' ~  - 
ta in  t l i s t~ ihnt ion  among the  I)eneficit~rie\. in accordance with tlie te rm< 
of the n i l l ,  a l ~ t l  makes no objection, he  ii: estol~pctl to  question the  
ra l id i ty  of the sale. C l ~ r l i  7'. Homes, 704. 

MOTIONS. See Courts. 6. 7 .  10 ; 1Svidencr. 24 ; Grant1 Ju ry ,  1 : In tos i cn t i i~c  
Liquor, 5 ; Attnclinielit. 1 : Appcal :lnd l.:rror. 22. 

MOTIVIL See Criminal Law, 22. 

JIUNICIPAI, CORPOIidTIOKS. See Evidence, 2 : Highw:~ys, 1 ; Tilsa t io~i ,  .5 : 
Government, 1 ; ('onstitutional Law. 2 .  

1. Xzinieipal Cfo)porcltio)fs-Citics and  T o t c - ) t . ~ - C ' o ~ f d e ~ ~ ~ t ~ o t i o r ~ - ~ S p ( ~ c i ~ ~ I  
Benefits-Offsets-Xtattitc8.-It is  within t he  legislative power to 
al1,ow an incoryorated to\vn the  value of tlie special benefits of ;I 

s treet  improven~ent  to tlie owner of land iibuttinf thereon, in 11ro- 
reedings by the  ton11 to contleiml 11 pa r t  thereof for  t he  purpose of 
wicietii~ig i t s  streets, and in the  a b s r ~ ~ c e  of s ta tu te  to t1i:it effect snc.11 
benefits a r e  lint al1ownl)lt~. A'tamcy 1 ' .  Burrlsrille, -39. 

2. ~ame-Scgliyotce-Dai1zag~~~.-TT1ier~ a n  incorltorated t o \ v ~ ~  is allo\vt~tl 
by s ta tu te  to t ake  by c~onclemi~ation the  lands of abutt ing owners 
along a street  inil)roved, the  tow11 i s  liable to the  o\vner fo r  such 
damxgrs  to his land so tal irn a s  i s  caused by i t s  negligent construc- 
tion of the  imltrovt'ment so made, though not such a s  may be canscxtl 
by a construction of the  iml~rovements in n carGful and  \vorkmanlilic 
malltier. The chargr  in th is  case is  ]lot held a s  ~~re ju t l i c i a l  e r ror .  
I b i d .  

3. Uunicipal Corporatiotts-Citics uttd Tolc-)ts-Xtrcct Inlprowtnotts-  
r l s s e s , s ? ~ ~ e ) t t , s - l ( ~ r ~ ~ d c ~ ~ ,  of Proof.-Ul~on tlie question a s  to \vhether 
assessmc~nts had been lawfully made by a to\v11 against  the  l~laintiff 's  
land ahntt ing u l ~ o n  a s t ree t ,  iml?roved, for  the  purpose of the  improve- 
ment,  the  burden i s  ulmn the  defcndarit ton-11 to  show the  affirmative, 

of tllc issue. H o l t o ~  r. Jfock.willc, 144. 

4. Xutlicipal Corporations-Cities attd To~c~i.~-Bti~cets-Itnprocernc~~t~s- 
A,sscssmo~.ts-Ecid~~~~e-~Statt~tc~~-Re~ord~s.-\There the  plail~tift' COIL-  

tends in her  action t h a t  assessments hat1 not been matle, in llnr- 
suarice to a s ta tu te ,  upon he r  land abuttin:: on a street ,  improretl. i t  
i s  comlretent for  t he  clefenila~it to\vn to show, a s  a pa r t  of i t s  public. 
records nft'ecti~ig the  question, the typewrit ten resolution. regularly 
ndoptetl a t  a m r c t i l ~ g  of i t s  commissioner~s. authorizing tlie assrss- 
merit, among the  othcr necessary requiremtwts of t hc  statute.  Ibid.  

5. San~t.-Slaps.-Url(1er t he  provisions of C. S ,  2711, i t  is  required tha t .  
in procceil~ncs by a t o n n  to  aafess the o n n e r \  of lots abutt ing uyon 
streets inil~roved, t ha t  an as.;e\qment roll he ~nat lc ,  shoning the  naInes 
of the  o u n e r s  of t he  lots, amounts  asseqscd against  each, with a brief 
description of the  lots, etc. : H c l d ,  comlretent to introduce :L rn:111 
matle by the  city engineer, duly aplrorecl  1)y the  city commiss ioncr~.  
a s  evidence tha t  this s ta tu tory  requirement had  brcn cwmplietl nit11 
I b i d .  
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JITJSI('1PAL ('OII~'OI~ATIOSS-C'~~~~~)~?I(~~. 
6.  Jfwnicipal Corporal ions-Cities and  Tolcns-Streets-Intprov(.wt~*nt~~- 

. . la.scsCsme~tts-Conati t~~tio~~al Lalc.s.-While a coiupliance with ;I 

s t a tu t e  requiring a petition f rom tlie owners of lots rthutting a s t r w t  
to be improved by assessment of a part  against  t he  owners i s  mate- 
r ial  and  imperative, tlie Legislature has  t h e  power to  provide by 
local s ta tu te  t ha t  such assessments hr? validly rua:lt,, without t h c  
necessity of such position : and a curative s ta tu te ,  v:ilidating previous 
assessments, mitde without compliance with a l ike ])rovisior~, is  not 
ohjectionnble a s  inhibited by ou r  Constitution, Art. VI I I ,  sec. 4, 
requiring gwieral l aws  fo r  tlie improvement of cities, o r  under t he  
provisions of our  Constitutioii l~rohibi t ing  the  passage of retroactive 
laws, etc. I b i d .  

7. Same-Speciul Bcrtefita.-The owner of 1:inds a l o ~ i g  a s t ree t  improved 
by a town receives special benefits to  his lots by reason of t he  im- 
provements, and for such benefits h is  1)roi)erty may be ilssessed equally 
wit11 those of other owners thereon ; and he  may  nc t  complain tha t  
his p r o ~ e r t y  is  subject to t a s a t i o ~ i  for  a bond issue fo r  the  g t ,~ ier ;~l  
street  improrcwc~nts  of t he  t o n n ,  w h ~ n  the s ta tu te  under ~vh ich  thct 
special a s s c s s i n r ~ ~ t s  a r e  made provides t ha t  such aascssmrnts IN, usrtl 
a s  a l~ayinent  upon tlie bonds, t hus  giving h im a benefit therein. Ibid. 

8. Xunicipal Corpot.atio)ia-C'itics and  Totctis-Charfcr -- Ntatrctcn - Ar- 
lions-I'rcse~ftatio)c of Clai?ns-Dnn1ngcs.-Under the  provisious of t~ 

city cha r t e r  requiring t h a t  al l  claims ilrising in tor t ,  etc., shall  htl 
presented in writ ing to t h e  board of t~ ldermeu or tlie mayor, etc.. 
within ninety days a f t e r  the  cause of tictioil accrue$, : Held, :I com- 
pliaiice wit11 tliis requirement i s  necessary to the  mauitenance of t he  
cause of action against  t he  city for  i t s  alleged neglige:lce, unless valitl 
cscuse i s  show~i ,  and where th is  elt~mand has  not b t w ~  so madc, the, 

utmost clamagtv the plaintiff could recorer would be those arising 
within the  ))O days  or f rom the  t ime the  cause of action r~ccruetl : 
plus all  futurt. dnniages accruing thereaf ter  and  a11 instructinu tha t  
the  ylaintib 's  recovery \vould relate bnck for  three yexrs n e s t  grwrcl- 
ing t h e  institution of tlie action, i . ~  ~ w c r ~ i l ) l e  error.  S ~ u i t h  r. Witrsto~f- 
Salcnt, 178. 

!). 3fft)1iripal Cot'porutio)ls--Cfiiics u)fd 7'urc.rfs-l'liblic I~ r i i l d i~~ya - I '~~b l i c~  
I'rirposcn-Coifnfitutional Laic.-Tht? e ~ w t i o n  by ;I ( , i t s  of a pnhlic 
i)nilding ~v i t l i  fnnds  for  the  purpose on liarid, for  govrri imei~tal  otticrs. 
i~ct~clelily of music, public meetings, etc.. if f o r  a g o ~ t ~ r n m e n t a l  pnr- 
1)ose. alicl within tlie esercise of the  tliscrrtionary l),.)\vers conferred 
ul>on the  governing 1)ocly of tlie munici]):~lity, and  wliero no fur ther  
c%l)eiisc~ may  be incurrecl such a s  to  l~lrt lge tlie rrctlit of the  city. 
o r  tlicwin iniposc~ a n  obligation ul)on i t ,  there is  no violation of ollr 
( 'onstitution, Art .  YI I ,  sec. 7, ('. S.. 2673. 27SB. 5S7, (3 ) .  ( 4 ) .  
. ldams 1.. f ) l t r .Rn~~~.  212. 

31T7IiI)ER. Sot? Honiiciclc~, 1, 2, 3, 4, ,5. 6,  7, S. 10: Iiistructi( IW,  2 ;  ( ' r i~nini~l  
J,aw, 14; Appeal and  Error ,  26. 

1. Sf~irdo-E'ridorcc-l'a~~firs-Rtr~a~fyc~~~.-~~~tlrr the  frit.ts ill tliis case. 
held, i t  was  not er ror  for  the  t r ia l  juelnt, to  escludt! evidence tha t  
the  deceased police officer had  war ran t s  fo r  ar res t  of another  person 
:IS well a s  of the  prisonerr; on tr ial .  for  the purl)ostx nf showing animus 
against  t h e  d ~ c e i ~ s e t l  by another.  and  t h a t  hc  hilt1 committed t l ~ ( ~  
111urdc.r for  which the  prisollers were on tr ial .  S. 1.. Str~c-ar t .  311. 
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XECIZSSM~II~CS. See Constitutional Law. 3 

SEGLIGESCE.  See Damages,  1 : Carriers,  1, S; (lommrrcc~, 4 :  C!ourts, 4 :  
Employer and E m g l o ~ e e ,  1, 6,  7, S, 9, 13, 16; Ins t ruct io~ls ,  4, 5 ;  Munici- 
pal ('orlmrations, 2 : Partnership,  1 ; Judgments,  .S : Bills and Sotes ,  7 : 
Railroads,  2, (i : Electric.ity, 1 ; Eridence,  24 ; Government. 1, 2 ; Remoral 
of Causes, 3. 

1.  A'cgligencc-E'cido~cc-Opirrior& r p o n  Fac t s  - C'arrietx - Kailroacls. - 
JVhere a carload of lirestock over connecting carriers has  bee11 
recc,ired a t  destination in bad condition, a witness exl~erienced in such 
n1atte1.s may testify t h a t  he  hat1 seen the  livestocli when they left 
t he  i n i t i i~ l  lwiut of shiprner~t. and also ctu routo. and when they 
:~rrivctl  a t  dcstination, and  a s  to thr i r  apl)c'aranc8e and  condition a t  
the  t ime he  observed them, a s  conc lus io~~s  tlcriretl from his c~n.11 
obserration :IS facts,  and  Held, competent iu this case for h im to 
testify t ha t  they were in good condition c s c ~ l j t  upon tlwir ar r iva l  nt 
their  drst ination.  I.'rrrmitry Co. c. I?. IZ.. 6::. 

2. Xcgligozce-l~rtonzobilcs-Rtntritcs-~Spcedirlg IZcgrrTutio?ta-C'rorsi)rgs- 
E;?.idt')tce-_Vo11,~trit.-I11 a n  action to  recorer tlarnagrs of the  defend- 
an t ,  c:~usetl by a collision of t x o  automobiles a t  a n  intersecting street  
of a to\\.n, by the  deftntlant 's  negligence: Held ,  :I motion a s  of norl- 
su i t  w:~s 1 ) r o ~ e r l ~  dcuiecl. ul)on eridence tending to show t h a t  thr. 
defendant was  t rarc l ing  a t  the  time a t  a s l~eed excessive of t ha t  
allowed by C. S.. 2G17, while plaintiE \\-:IS using the care  required of 
h im under  t he  circumstanws. ('. S., 567. Dnr i s  c. Long, I?!). 

3. A-eglige?ic.c-StatlitcCv---i~itonzobilc-Spccd Reg~tlufions-Scg1ige)rc.e p f r  
.ye-Pro.rxintate Carisc-Co?rtributor!l -Vegliye)lce-Burdcn of Proof.- 
I n  a n  actiou to recorer damages for  the  negligence of the  dcfcndant 
in c a u s i ~ ~ g  a collision with ldnii~tiff 's  automobile a t  a street  intersec- 
tion, end the  only question arising from the  evidence is  ~ h e t h e r  t h t ~  
defntdnnt  \\-as running a t  a speed prohibited by (1. S., 261'7, t he  riola- 
tion of t he  s ta tu te  is  negligence po. se, lear ing  only the  ques t io l~  
of whether th is  negligence was,  under t he  circumstances, the  prosi-  
ma te  cause of the  in jury  coml)lained of, the  burden of the  issue a s  
to  p la in t i f t"~  contributory negligence being ulion thr' dcfcndant. I bit!. 

4. A~cg l igo1c~-TI~ro?1~gf i r1  Death-S'urriral of Act io~ts-Parties-Stat utts-- 
1lnsba)zd a ~ d  T17ife-dctio?ts.-JVllile t he  conlnlon la\v not pcrinitting 
the  recorery of dnmages for  a n  in jury  inflicted, resulting in cleath. 
has  no\r  heen changed by statute.  allowing t l ~ e  cause of action to  
survive ( C .  S., I G O ) ,  the  s ta tu te  requires t ha t  t he  xction be brolight 
by the  personal re l~rcsenta t i re  of the  tlcccased : and  while :I cause of 
action may,  under certain circu~nstances,  be open to the  widow, a,q 
where she has  independently suEered loss duri?lg the  period between 
the  in jury  to a l ~ d  the  death  of he r  hus l~and ,  i t  cannot be upheld 
\\-here t h ~  in jury  inflictetl and the  tleatll a r e  instantmieons. As to 
her recorcry for loss of her  husband's society. support :md consor- 
tium. seth Airt~trr~rt r .  I'otc.rr Co. ,  n)rtc. 120. Craig 1. .  Li tn~be r  Co., 137. 
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5. ATegligence-Eritle+xe-Solasuit-Employer and Entploucc-Jlaster and 
Servalat.-In a n  action to recover damages by a n  employee for  a 
personal injury alleged to have been received through his employer'c 
negligence, there was evidence tending to show that  his employme~it 
was changed to the dangerous one of assisting a t  a saw table operated 
by electricity, without experience or instruction; t h a ~  the edge of tlicb 
saw was only visible above the table through a narrow slit that hat1 
become worn, permitting pieces of the sawed product to fall beneath 
with the  sawdust, which the plaintiff, 18 years of al:e, removed, and 
was informed by his superior or vice-principal that th is  was right. 
and to continue to do so when the saw became cloggrd, and that  soon 
thereafter on the same day the plaintiff was injured by his hand 
being drawn to  the saw by a piece of ~ o o d  that  had fallen beneath 
the  saw table that  he was attempting to remove to relieve the clogged 
condition of the saw:  Held, a motion of judgment a3 of nonsuit was 
properly denied. Vathzs 7.. 31fg. Co., 140 N. C., 531, cited and diqtin- 
guished. Parker  ti. Mfg. Co., 275. 

6. Same-Zeuues-Contributoru Segligelwe-Assumption of Risks-Appeal 
and Error.-Held, further,  under the evidence in this case. i t  was 
not reversible error for the court to withdraw from the consideration 
of the jury the issue of assumption of risks and submit the questio~i 
of the defendant's liability upon the issues of defendant's negligenctb 
and the plaintiff's contributory negligrace. Pl'esslu v.  Y a m  Mills, 
138 K. C.,  410, cited and applied. Zbid. 

Upon motion a s  of nonsuit upon the evidence in an action to recover 
damages of defendant for negligently driving his automobile upon the 
highway, wherein the evidence was sufficient a s  to the negligcnct' 
alleged, testimony of a witness tha t  1161 had seen d~.fendant driving 
the car  that  caused the  injury to plaintiff, with thrl admission that  
the license plate upon the car  was issue11 ill tlie nanle of the  defend- 
ant,  is sufficient to take the case to the jury a s  to the identity of the 
defendant a s  the one causing the injury. H e n a l c ~  T. Hclvcnsfow, 630. 

S. Seglige,zcc-Prorimate Cause-Znsfructions-Sppeal and Error.-Dam- 
ages prosiniately caused by the negligent act of another and recover- 
able a r e  the efficient cause of the alleged negligent a a ,  not necessarily 
those that  a re  nearest in time or space, and a n  in~ t ruc t ion  there011 
given plainly in the substance of this principle is nc t vrror. 1farti)r 
ti. Hancs Co., 644. 

9. Xcgligotcc-Etiidct~ce-Q~ccstio)ts for. Jur.~-Z~tstrtcc~t ions-pro rimat( 

Cauue.--Upon inotion for nonsuit in all action for negligent injury to 
plaintiff's team of horses by defendant's driving his uutonlobile into 
them on the street of a town:  Held, evideuce that  the defendant 
negligently drove his automobile into the  teain ant injured one o f  
the horses, though lessened on cross-examination of tlie witness by 
his evidence tending to show he could not have see11 the occurrelicts 
from his position on the wagon to which the team v a s  hitched; and 
that  the weight and credibility of the evidence a re  for the  determi- 
nation of the jury, with instructions upon the principles of prosimatc 
cause, and the motion was improperly nllo~ved. Cnscztla z'. Ford, 744. 
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10. Negligence-Contributory Xegligence-Burde?~ of Proof-Instructionn- 
Appeal and Error.-Where there is evidence and per contra that the 
defendant's driver caused injury to the plaintiff by swerving his 
truck against him a s  he was riding his bicycle with his hand on the 
truck along a city street, upon the issue of coiltributory negligence: 
Held, an instruction was correct that if the defendant had so satisfied 
the jury by the greater weight of the evidence, it  w u l d  be negligence 
as  a matter of law, and if the proximate cause would bar recovery, 
and unrelated to the issue a s  to the defendant's nrgligcnce. Gilland 
v. Stone, 784. 

11. Segligence-Ecide)ace.-In this action to recover damnges for the negli- 
gent injury to plaintiff's hand caused by a burn, the defendant's 
objection to the explanation of the plaintiff that  he had kept his hand 
tied up to keep people from worrying him is untennl>le. Solomon 7' 

Koontx, 837. 

12. Segligence-Automobiles-Proximate Cause-Sonsuit.-Where there is 
evidence tending to show that the plaintiff was driving his automo- 
bile a t  night along a public highway and was damaged by defendant's 
truck standing along the side of the road without a light, as  required 
by C. S., 2615, defendant's motion as  of nonsuit is properly granted 
when his cinlation of the statute had n o t  in any way produced the 
injury or aided in causing it. Hughes v. Luther, 841. 

NEGOTIABLE INSTRUMENTS. See Warehousemen, 1, 3 ;  Rills nnd Notes. 
1, 3, 5. 

NEGOTIATIONS. See Contracts, 4. 

NEWLY DISCOVERED EVIDENCE. See Kew Trials, 1. 

NEW TRIALS. See Compromise and Settlement, 2 ;  Appeal m ~ d  Error, 19, 27 ; 
Railroads, 5 ; Evidence, 27. 

New Trials-Sezcly Discovered Ecidence-Discretion of Court.-The 
refusal of a motion to set aside a verdict in a criminal case on the 
ground of newly discovered evidence is addressed to the sound dis- 
cretion of the trial judge, and its refusal, in the absence of an abusr 
of this discretion, is not reviewable on appeal. S. v. Dicficrson, 32s. 

KONEXPERT WITNESSES. See Evidence, 8, 10. 

NONNEGOTIABLE INSTRUMENTS. See Rills and Xotrs, 9. 

See Carriers, 1, 3, 8 ;  Criminal Law, 1, 4, 20; Employer ant1 
Emplo~-ee, 2, 9 ;  Evidence, 1, 2, 3, 6. 11, 12, 18. 26, 2 7 :  Kegligence, 2, .5. 
7 ,  12 ; Limitation of Actions, 1 ; Bills and Soteu. 8 :  Elevtricity, 1 : 
Pleadings, 4 ; Contracts, 1 8 ;  Appeal and Error, 28. 

NOTICE. See State Treasurer, 2 ;  Bills and Notes, 1, 3 ;  Liens. 3 ;  Appenl 
and Error, 15, 20 ; Evidence, 15 ; Lis Pendens, 1 ; Banks and Bankinq, 4 : 
Judgments, 12 ; Principal and Agent, 6 ; Taxation, 11. 

OBJECTIONS AND EXCEPTIONS. See Appeal and Error, 1, 6. 17, 22: 
Courts, 2 ; Instructions, 1 ; Evidence, 24, 25 ; Jud,gnents, 15. 

OBSTRUCTIOSS. See Criminal Law, 15, 16; Highways, 2 
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0I'b'I~'I~:RS. So(, T:~s :~ t ion .  4 : 13i1nks rind I h n l i i ~ ~ g ,  4 : Principal and Agelit, 6 

OFFSETS. See JIunicipnl Corporations, 1. 

OPISIOXS. Appeal and Error ,  7. 

OPIXION EVIDESCE.  See Evidence, 10, 23; Piegligence, 1. 

OPTIOSS. See Contracts, 16, 19. 

ORDERS. See Pleadings, 1; Remoml  of Causes, 2. 

ORDER NOTIFY. See Carriers, 4. 

ORDISANCES. See Highways, 1 ; Taxation. 3 : Constitutional I'an', 4. 

ORGANIZATIOS. See Schools, 1. 

O K S E R S H I P .  See Insurance, 9 ;  Estates,  3. 

PARENT AND CHILD. See F h p l o r e r  and Employee, 6. 

PAROL AGREEMENTS. See Insurance, 9. 

PAROL EVIDENCE. See Limitation of Actions, 1 ;  Contracts, 1, 19;  Com- 
promise and Settlement, 1 ;  Wills, 23. 

PARTIES.  See Piegligence, 4 ;  Removal of Causes, 1, 3 ;  Appeal and  Error .  
13, 20, 30 ; Judgments, 1 ; Actions, 2, 3 : Bills and Notes, fi ; Mortgages, 3 ; 
Murder, 1. 

PAlITITION. See TVills, S ; Judgnen t s ,  9. 

PARTSERSHIP .  See Deeds and Conveyances, 2 ;  Actions, 2 .  

1. Partf~ership-E7nployfr arid Emplouee - I~~depf~~dcn t  Contractor-Bvi- 
d e ~ m  - Share  i n  Profits - Xegligence -- I?~st?.uctiom - Appeal and 
Error.-n'hile a n  agreement fo r  the  sharing of the  pisofits of a busi- 
ness undertaking is strong evidence of a partnership creating a joint 
and several liability of the  parties,  i t  may be shown tha t  i t  was to 
fis the  compensation one of them was to receive f rom the  other a s  an  
independent contractor, and to exclude the one f rom liability to an  
~ m p l o y e e  of the other, the  independent contractor, who was  physically 
injured bg the  latter 's  negligence; and where the  evidence is  conflict- 
ing, a n  instruction tha t  fixes them both with joint and several liability 
delxnding upon the evidence of the partnershig is  reversible error.  
Gurgaltus 1.. Vfg. Co., 202. 

2 Part?io,ship-Pl'incipal a ~ t l  .ipbt-Chosen in .lctio?t-C'ollectiolls- 
Misapproprintion of F~o~ds-Prc.s~~n~ptions-I~~~~tr~ictiorlsppal and  
Error.-In a n  action against  the  surviving partner to recover for 
collec~tions made by the  partnership from i ts  fert i l  zer purchasers 
under a contract making the  partnership the agents of the  plaintiff 
for the sale of the fertilizer, collect from i ts  customers and apply 
the proceeds on the partnership notes given to the manufacturer,  the  
evidence tended to show tha t  the  firm llatl collected moneys from 
some of i t s  customers a t  various times and had not paid these col- 
lections to plaintiff under the  contract, and t h a t  others had paid 
direct to plaintiff: Held, the  extent of defendant's liability for 
\ ~ r o n g f u l  cnnrersion is to he measured by the value sf the property 
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actually converted, plus interest  from the  tiiue of conversion, and i t  
was  er ror  to sh i f t  the  burcien of proof to defendant on p la in t i f ' s  
pr ima facie case. This  was  still a question f o r  t he  jury, with the' 
burden of the  issue on plaintiff. .lIfg. Co. O. XcQuecn, 211. 

::. dame-Z~efet.esf.-,klld, under t he  eridence in this case :  Held, fu r the r ,  
reversible er ror  for  t he  t r ia l  judge, in his instructio~is,  to  fix a timcs 
fo r  t he  ruuning of interest  in :~ccordance nit11 plai~it iff 's  evidence 
aione, the  t ramact ions  r u n n i l ~ g  through a period of time, with cvi- 
dcnce also to sho\v t h a t  collections h:ltl been matlc a t  rar ions  timt5s 
dur ing t h a t  l~er iod.  Zb id .  

1'AYXENT. See 1ni;nr;mce. 6 ;  T:~\ation.  1 4  : Rills mil Sot(, \ .  7 :  1)cwls ant1 
C'or~veynnct~s. 15: ('ontrncat\, 1 2 :  Hanks zlntl Hmlking. 2 

PENALTIES.  See Usury,  1. 

PENDENTE LITE.  See Divorce, 1. 

PETITIOX.  See Removal of Causes, 1, 3 ; Etluc:ition, 1 

PHYSICIANS AND SURGEOKS. See Evidellce, 23. 
1. Physicians and Swgeons  - Pr i t~c ipa l  a n d  -4g~llf  - Sft  b s t i t u t e ~  - Cow 

tracts-Liahi1itu.-\\'11erc a surgeon has  performed a n  operation npon 
his patient and  left  her  under t he  cpre of another  snrgeon o r  physi- 
cian for  fur ther  treatment,  t he  fo imer  may be liable for the  mal- 
practice of the  la t te r ,  proximately resulting in in ju iy  to  thc  patient,  
in t he  absence of a special contract  wi th  t he  patient,  or those having 
he r  in charge, t h a t  he  nou ld  not be responsible therefor ;  and  er i -  
dence of the  practice in such instance i s  competent npon the  tr ial .  
Nash v. Rogster,  408. 

2. Same-Questions fo r  Jur!j-lTrials-A surgeon may contract  only to 
surgically opera te  upon the  patient and  not be responsible fo r  the  
t rea tment  of another in taking charge a f t e r  the  operation; and  where 
t h e  ogeratiou has  been properly performed, and  in jury  results from 
the  n~alprac t ice  of t h e  one taking charge  of t he  patient thereafter.  
and  the  ericlenc.e is conflicting a s  to whether the  la t te r  was  acting 
ns  agent fo r  the  former,  or independently emplo~ecl  by the  par?nts o r  
o thers  having charge of the  patient,  tin i i sue  of fac t  iq raiqeil fo r  thex 
determination of t he  jury. Zbid. 

3. Nnme-D~ntagcs.-~i physician o r  aurgcwn who sends a substi tute prac- 
t i t ioner to  t r ea t  a case, on becoming unable persoually to  fill a pro- 
fessional engagcn~ent ,  is  not liable for  the  la t te r ' s  riegligence or mal- 
practice, nnless t h e  substi tute ac ts  a s  h is  agent in performing the  
service, o r  clue cttre i s  not  exercised in  selecting the  substi tute prac- 
titioner. Zbid. 

4. Sam-Dtoafio?b of Emplo!jmotf.-TT11erc a surgeon takes charge of :L 

case and  i s  employed to a t tend the  patient,  in the  absence of a sp .  
cia1 contract  to the  contrary,  t he  relation of physician and  patient 
will be presumed in  l aw  to continup unti l  ended by the  mutual  con- 
sent of the  ~mrtic., o r  revoked by dirinissal of the  physician, or nnti l  
his qcrvice.; a r e  no longer nc r~ lcd  Ihirl. 
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PHYSICIANS AND SURGEOSS-ContitlzicII. 
5. Ph?jsicians and Swgeow-,lleaszm of Respo?~siBilitr/ ]'or Damagcs to 

Patic~~t.-A surgeon or physician, in accepting a patient for treatnwnt, 
implies that he has the knowltldge therein ~f the average practitioner, 
and that he will diligently apply this 1;nomledge to the proper trcat- 
ment of the particular case, without neglect or on~ission of duty, 
until the term of his employment be terminated, nor is  he respell- 

sible for an error in professional judgment when the opinions of those 
in like profession reasonably differ. I bid. 

PLACE O F  SALE. See Mortgages, 4. 

PLEADISGS. See Insurance, 3 ; Tasation, 3 ; Appeal and ISrror, 7 ; Limita- 
tion of Actions, 1 ; Actions, 2 ; Judgments, 7 ; Issues. 1 : Injunction, 2 ; 
Courts, 14;  Removal of Causes, 5. 

1. Pleadings - Clrrks of Court - Courts - Jzirisdictioa - Order Allolcing 
I.'.~te~~sion of Tim?.-The powers of the trial judge to permit the 
filing of an answer to a complaint are  not affected by Public Laws 
1921, Est ra  Session, ch. 92, sec. 1 ( 3 ) ,  restricting the power of the 
clerk of the court to allow answer to be filed after tlle statutory time. 
Roberts v. Xeri-itt, 194. 

2. Pleadi?igs-Issues-Statutes.-lV11ere the answer lxis?s new matter 
controverted by reply, it  raises an issue for the jurr  to determine, 
C. S., 682 ( 2 ) ,  and where i t  involves the. sole defruse it  is error for 
the trial court to refuse an issue submitted thereon b> the defendant. 
Browt  v. R u n n ,  262. 

3. Pleadings - Issues - Statutes - Decds a?id Concc~a~iccs  - Qruntu - 
Bozcndaries.-Issues can only be raised by the pleadin,:s (C. S., 5 5 0 )  ; 
and where the complaint alleges plaint i fh boundaries under the calls 
in his deed to the land in dispute. which the defendant admits, but 
denies tlle location on the land of a n  adjoining line as  claimed by 
plaintiff, the only issue permissible without amendment is one a s  to 
the true location of this boundary. Geddie v. Williar,~.~, 334. 

4. P1eadin.g~ - Counterclaims - Judgme?ats -. Sonsuit. - TVhile ordinarily 
where no complaint is filed there can be no demui-rer or answer 
upon which to file a counterclaim or cross action, and plaintiff may 
take a voluntary nonsuit, i t  is otherwise where a judgment has been 
taken by defendant in his counterclaim set up in answer to the affi- 
davit in claim and delivery in the action. and set aside for excusable 
neglect, wherein the plaintiff showed a meritorious cause of action 
and obligated himself to plead the same if thereaftt,r permitted to 
do so.-Shearer v. Herring, 460. 

3. Same-Stattcte8.-\There the defendant in answer to the affidavit of 
the plaintiff in claim and delivery in the action has set up and recov- 
ered judgment upon his counterclaim in the absence of the plaintiff, 
who has thereafter had the judgment set aside for excusable neqlect, 
and thereafter fails to file answer to the defendant's counterclaim. 
the plaintiff may not take a voluntary nonsuit a s  of right, and a 
judgment in defendant's favor upon his counterclaim is properly 
rendered. C. S., 519, 521, 622. Tl'hctlbt~c v. Leggett, 92 9. C., 470. 
cited and applied. Ibid. 
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6. Plea(7i~1~~-Eczde~~~~-Jz~stificatio?t.-~Tl~ere the defendant, 111 an  action 
of slander, has  pleaded qualified pri\  llege in d(>ferise only. he may not 
contend on the  t r ia l  i n  justification t h a t  the  :~llesetl t1ef:tmaton 
u o r d s  n e r c  t rue  Elmore z'. R. I2 , 639. 

7 Ramc-Good Fai th  -Where the  defamatory mat ter  in all action for 
slander i s  the published statement of the  defendant corporation. 
uttered by i t? superintendent in the  discharge of his ( l u t i w  affitlntitc 
upon wl1ic.h he had based his remarks  a r e  inadmissible as  hea r \ a \ .  
Zbid. 

9. I ' l c a d i ~ z g s - 1 ~ z ~ c c e i . - - T ' c ~ r i f i c a t i o D e r e  the complaint 11ai 
been verified, a n  unverified answer i s  insuficicnt, and a proper mot iol~  
for judgment fo r  the  want  of a n  arisner aptly made \\ill be sustaincvl 
Horney v. dl i l l s ,  725. 

POLICE POWERS. See Trade  Names, 1. 

POLICIES. See Insurance, 1, 4, 5,  6, 8, 9, 11. 

POSSESSION. See Deeds and Conveyances. 10, 2 8 ;  Actions, 3 ;  ( ' l~ ;~ t t t , l  
Mortgage, 1 ;  Loans, 1. 

POSTHUMOUS CHILD. See Wills, 12. 

POWERS. See Wills, 6, 9, 18. 

PRECEDEKTS. See Commerce, 3. 

PREJUDICE.  See Courts, 1; Appeal and Error,  5. 6, 21. 26;  Evidence,. 17. 

PREMEDITATION. See Homicide, 3, 8. 

PREMIUMS. See Insurance, 6, 10. 

PRESUMPTIONS. See AppeaI and Error ,  2, 29:  Partnership,  2 ;  Deeds and 
Conveyances, 16, 19, 21, 28 ;  Evidence, 14;  Bills and Notes, 9. 

PRIMA FACIE CASE. See Eritlence, 3, 17 ; Bills and Sotes ,  9 :  Instruc- 
tions, 9. 

PRINCIPAL AND AGEST.  See Corporations, 1 ;  Insurance, 2 ;  Par tner-  
ship, 2 ;  Physicians and Surgeons, 1 ; Actions. 3 :  Government, 1 ;  Coil- 
tracts,  19, 21, 24; Evidence, 20: Banks and Rankinq, 4 ;  Courts. 15. 

1. Principal atzd igoat-Special d u thority-E.cide)zcc-Contracts-Specif c 
Perfor~nancr-Equit!j,-Exridei~ce t ha t  a resident real estate agent 
began by correspondence a negotiation of sale with the  nonresident 
owner of a city lot, who rejected several tentative propositions to sell 
to customers of t he  real  es ta te  agent and finally stated a minimum 
price a t  which he  would sell, i s  not, i n  itself, sufficient to authorize the  
agent t o  sell a t  t h a t  price o r  for  the attempted purchaser to enforce 
specific performance of a contract of sa le  against  the  owner he  had 
made with the supposed agen t ;  and Held,  fur ther ,  the  fac t  t ha t  t he  
supposed agent had advertised the sale of the lot without the  omner's 
knowledge cannot vary  thc result. O'Donnell 1. Caw,  77. 
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PRINCIPAL A S D  AGENT-Co)ftittztcd. 
2. Priqlcipal and .Ige?tt-Con?nzis.siokf.-In order for ml iigvnt for the salv 

of real estate to recover commissions on the sale of lands under 
his contract, he must show that he has obtained a bona fide pur- 
chaser upon its terms, etc. Gossctt c. KcCrach-en. 11;. 

3. Same-Revocation.-Under a written contract for the sale of a farm. 
the owner agreed that  the agent therein appointed may sell a t  a 
certain price per acre net to him, or a t  a price he nould thereafter 
consent to, with the provision to pay commissions under furthcr- 
stated conditions: Hrld, the contract was revocable a t  the will of 
the owner before a sale had bren effected by the aqent under t h ( ~  
terms of his contract. Ibid. 

4. Same-Agcnc~ Coupled with a n  Interest.--Where there is an agency 
for the sale of real estate created, in order for it  to be irrevocablcx 
by the owner for an interest therein of the agent, such interest must 
be in tlie land, and not merely in the result of the sale or the esecn- 
tion of the power. Zbid. 

5 .  Principal an& Agelzt-Rcuocation-L)nntc~gcs.-Tlle damages recorerablv 
by an agent for the sale of land revocable a t  the will of the owner, 
when the former has not procured a purc71iaser upon the terms speci- 
fied, a re  such espellses as  had been incurred by the agent prior to 
the revocation of the power to sell, and n rei~sonabl: compensation 
for any labor performed mt l  hervices rendered which were fair l r  
within the contemplntion of tlic partie.; a t  the time of the making of' 
the contract. Ibid. 

6. Principal arid dget~t-Itnplictl Po~c~c.r~s-,~c~c~t.(~f Litnitotiotls-Sofice- 
Corporatiov~s-0flcel-s.-The presillellt of :r c o r l ~ o r a t i o ~ ~  ordinarily has 
implied authority to authorize a 1 w 1  rstate agent to sell i ts lands 
and evidence that  he informed a 11ropost~d l)urcliaaer making inquiry 
that the sale of the property was in tlie hands of a real estate agent 
and referred su'ch l~urcliaser to him without informing such purchaser 
that the agency was only for the purpose of securing: offers for the 
board of directors or trustees to approve: Ifcld, suficimt for the jury 
to determiue nhether the agent had sufficient power to bind the cor- 
poration to tlie sale of the land by n proper writing. McCa2Z T. 

Institute, 776. 

7 .  Same.-h purchaser of land from an agent to sell is not bound by 
secret limitations upon the agent's general power not disclosed to him. 
Ibid. 

PRINCIPAL AXD SURETY. Stv W:~rt~l~ouseiuen. 2 : Ap1)e:il and Error, 7 : 
Contracts, 20, 22. 

PRIORITY. See Liens, 4. 

PRIVIES. See Bills and Notes, 6. 

PRIVILEGE. See Slander, 3. 

PROBATE. See Deeds and Conveyances. 11, 12, 13, 14, 13, 2 5 .  Wills, PO 

PROCEDURE. See Tasation, 1 ; Courts, 9 : Statutes, 4. 
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1'1~0CI~:SS. 
Proccs.s-B~cm?)~o?~s-So.r:ic~c-C'o~iif.a-Scals-Statutcs.-The purpose of 

('. S., 4iG, 470. in ~ ' r q u i r i ~ l g  tht, seal  of the  clerk of the  court  to  a 
summons issued to be st~rvetl  outside of the  county i s  to  evidence 
the  authenticity of t he  summons. and  i t s  omission f rom t h e  copy 
alone becomes immaterial  n-here i t  is  in a l l  other respects a rep1ic:l 
of t h e  original, and  the  tlefmilants could not h a r e  been prt.judice(1 
by the  lack of information concerning the  action they were callctl 
upon to  defend. Rlrant!/ 1.. Abe?~ou?ii.s,  278. 

PROFITS .  See Par tnrrship .  1 

PROOF. See Insurance.  4. 

PROPERTY. See Wills, 3. 

PROSTITUTIOhT. See Criminal Law, 20. 

PROVISIOSS OE' POLICY. See Insurance,  8. 

PROVOCATIOS. See Homicide, 10. 

PROXIMATE ('AUSI.3. Scc Xegligenw, 3, 8. 9. 12 : Hnilroatls. 2. 

PUB1,IC OFFICERS.  See OEcers  

PURLIC BUII,DIS(:S. See Municipill C'orporations, !) 

PUBLIC POLICY. See Wills, 16. 

PUSISHAII.'NT. SPC Constitutional Lan-, I. 

PURC'HASERS. See n e r d s  and Conveyances. 24, 2 6 :  Ta\;rtion. 12 

QUASHIXG. Sets Grand Ju ry ,  I : Intoxicating Liquor. ::. 

QUESTIONS A S D  ASSWERS.  See Appeal and  Error .  1, 22. 

QUESTIONS FOR JURY. See Criminal Law, 1, 4, 1 6 ;  \Vills. 14:  Emplojt.1 
and Employee, 2 ; Evidence, 1, 23 ; Homicide, 6 ; Slander,  1 ; Register of 
Deeds, 1; Rills and  Sotes ,  8 ;  Deed? and Conveyanct,\. S :  Phykicinni 
iind Surgeoni. % : B n n k r u ~ ~ t c j ,  % ; ('ontracts, 18 ; S r g l i g e n ~ ~ ,  9 

QUESTIOSS OF LAW. See 1,imitntion of Actions, 1 ; Dwtl.; ant1 ('on! t l ~  

ance?, 8 ;  Court.;, 14 

ItAILROADS. See Carriers.  1, 2 ;  Scgligence, 1 ;  1,imitatlon of Avtioni. 2 .  
Instructions,  5. 

1. Railroadu-Rulcs-lt-a~~.o..-Bq permitt ing i t s  hhippers to accumulate 
hales of cotton upon i ts  platform. in \paces thereon ascigned to  tlirm. 
for  a Ion:: 1)eriotl of t ime, a railroad company n a i w s  a ru le  i t  ha \  
~ ~ r o m u l g a t e d  t h a t  no liability for  fires thereon \ \ i l l  attar11 to i t  unless 
and  unti l  the  cotton has  been offered to and  accepted by i t  for  ship- 
ment, and  i ts  bill of lading accordingly issued, though notice of this 
rule ha \  remained posted on the  platform in question Herring 1 .  

IS. R , 285. 

2. Railroads-SegTigt%ce-Proxiv~ate Cause-Fires-Burdele of Proof.- 
Evidence tha t  t h e  plaintiff's cotton was  destroyed by fire wllile on the  
defendant railroad company's platform a t  n igh t :  t ha t  half a11 hour 
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ItAI1,ROADS-Con t1~1ter1 .  
before tlie fire a freight traiil war stopped near the 1,latform with 
a caboose car  attached, whereon was a hre in the stove f'or cooking; 
that  live coals were on the track beneath this car on an inflammable 
right of way, with the wind blowing toward the platform, is sufficient 
to take the issue of defendant's negligence to the jury, with t h ~  
burden of pioof on plaintiff, permitting plaintiff to recover, if the 
negligence is found by the jury to be the proximate cause of plain- 
tiff's damage. I b i d .  

3. Same-I?~strztctio?zs.-Where there is evidence tending to show on13 
that  the plaintiff's cotton on the defendant's platform was set fire to 
and drqtroyetl by fire set out negligently from the defendant's caboose 
car,  and no tlviclence that  i t  was caused by fire set out by the locomo- 
tive attached to tlie train, i t  is not reversible error a s  tendiug to 
confuse the jury in its deliberations, for the trial  judge to read, by 
way of analogy, so f a r  a s  i t  mould extend, opinions of the Supreme 
Court on the question of the defendant's liability for setting out 
sparks from its locomotive, with instructions that  properly confinetl 
the analogour cases to the law involved in the instant case. I b i d .  

4. Same-Rights of Way.-Where the issue is presented a s  to whether the 
defendant railroad company negligently set out fire oa i ts  foul right 
of way, which was comluunicated to and destroyed the plaintiff's 
property, a definition that  defined the right of n a y  a s  coestensive 
with the defendant's right to use the land for railroad purposes, and 
not continiiig i t  to i ts actual present use, is correct. 1 bid .  

5.  Railroads - Ilcmurrage- K~clc- Interstate Commerce Commission - 
Findings-St%- Trials.-In ail action by a railroad company to recover 
demurrage charges on a n  interstate carload shipment, the determina- 
t i r e  question \vas whether the demurrage charges begm to accrue a t  
the time of notice or constructive placement or a t  the time of the 
actual placement of the cars, tlie defendant contending that  by spe- 
cial agreement with the plaintiff the rule of construc3tive placement 
a s  required by the rule of the Interstate Commerce ('ommission did 
not apply, and the plaintiff that  this rule was enforceable to prevent 
discriminatiou among shippers, and would necessarily control any 
agreement to the contrary: Held, i t  was necessary f r r  a determina- 
tion of the cnse that  there should have been a finding a s  to whether 
a condition l~rerent ing the placement of the cars was attributable to 
the consignee. Davis v. Gill, 542  

6. Railronds-Bcgligencc-Conf~.ibzcto?-!t Seglrgence-Damcges.-The con- 
tributory negligence of a n  employee against a ra i l roa~l  company, his 
employer, will not be held under our statute a s  a c3mplete bar to 
his recovery of damages inflicted by the defendant's negligence, but 
the  jury must take i t  iuto consideratioll under proper instructions 
from the court in diminishing the amount of damages recoverable 
Hicks v. R. R., 545. 

RATIFICATION. See Constitutional Law, 4. 

REAL ESTATE. See Lis Pendens, 3. 

REASONABLE DOUBT. See Criminal Law, 18. 21, 27. 

RECALLING WITSESS.  See Homicide. 5.  
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IU.XIEIPTS. Set, Wareliousemeu, 1. 3 ; Insurance. 4. 

RECEIVEItS. See I~l juuct ion,  1 ; Emp!o~-er and Eml~lo)  eci. 4 : Sratuteh. 4 

RECITALS. See Bills and Sotes ,  9 ;  Wills, 25. 

RECOGNIZASCIC. See Appeal and Error ,  11. 

IIECORDAIII. See Appeal and Error ,  21. 

ItECORDS. Ser  Appeal and Error ,  1 ,  2 ,  3, 14, 16, 1 8 ;  hfunicil~al Cor!mr:l- 
tions, 4 ; Warehousemen, 5. 

HEDEMPTIOS.  See Mortgages. I. 

IZEGISTER O F  DEEDS. 
Reqtstcr of Uc eds - Xnrrlnge Lzcensc - Statutes  - Issnes - E?.ldenr8e - 

Qucst~ons  f o r  Jurlj-Instructaot~s-4ppeal and Error- In  an  action 
hy the fa ther  against  tlle register of deeds to recover the penalty for 
his i \ruing n marriage licenqe to his dauqhter under 18  >en i s  of age. 
('. S ,  2.50:3, i t  is  a question of law for  the  court n h e n  thc facts a r r  
admitted o r  not controverted, but otherviqe for  the jur) ,  ~t then 
being for  the  court  to instruct them in  the law arising upon the 
evidence in the case, a s  to the recoverable injury,  and upon e'ccept~on 
aptly taken, his failure to do so is reversible error.  h'penccr 1 

Sazinders, 1% 

ItEGISTRATIOS. See Deeds and Conveyances, 5, 16, 19, 24, 2 5 ;  Lis 
Pendens, 1 ;  Trade Names, 1 ;  Chattel Mortgage, 1.. 

REINSTATEMEST.  See Appeal and  Error ,  24. 

RE:hlAINDERS. See Wills, 6, 17 ; Limitation of Actions, 2 ; Advancements. 2 : 
Estates,  4. 

REMAND. See Corporations. 5. 

REMARKS. See Courts, 1,  4. 

REMEDY. See Rights and Remedies. 

REMOVAL O F  CAUSES. 
1. Remocul of Causes -Federal  Courts - Petit ion - Bond -Fraudulent 

Joindet-Parties.-Upon the filing in ap t  t ime by a nonresident 
defendant of a proper and sufficient petition and bond for the removal 
of a cause from the  Sta te  to the Federal Court, under the Federal 
Removal Act, and sufficient allegation of a fraudulent joinder of a 
resident defendant to oust the jurisdiction of the Federal Court, the 
cause should be removed and the controverted facts determined in the 
la t ter  court  upon tlle plaintiff's motion to remand. Johnson 1. 

Lumber Co., 81. 

2.  Removal of Cozises-Federal Couf-t-Order to Remor-Waiver.- 
Under the  fac ts  of this case:  Held, no error in the ruling of the 
Superior Court judge tha t  defendant had not waived his right to the  
remora1 of the cause from the  Sta te  to the  Federal Court under a 
former order by offering copies of the papers in the case to the  clerb 
of the  Sta te  court to be used a s  a par t  of the record to be transmitted.  
Dixon v. R .  R., 249. 
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lWMOIv. i I~  OP ~ ' A Y S I ~ ~ S - ( ' O ) I ~ ~ ) I I ~ ~ ~ ~ .  
3. I i cn~ocu l  of Cat~ses-FcdcrrtI Cotrt.ts-Sczgli~c~ttcc-Joi11 f ? 'ur ts -F~~u~id-  

dent Joil~tlo--Parties.-TYl~c!rc in a n  action brouglit in the St;~tcl 
court  against  a nonresident and resident tlefc.n(lant, i t  is ~ l l e g e d  t l ~ t  
the  resident defendant \\-as the manager in charge of thc  factory of 
the  nonresitleiit defendant for  the installation mid placing of p o \ v t ~ -  
driven machinery, and states that ,  through the  negli>:ence of both ill 
tlle installation and placaing the machinery, a pullcy block burst ;1ntl 
caused the in jury  in suit  by  i~ flying fragment theref~.om. a joint tort  
i s  alleged against  both tllc defendants, jointly and sever;illy, ant1 ;I 

motion to remove to the Federal Court made in  the Sta te  ronrt  (111 

the  g r o u ~ ~ t l  of dirersity of citizenshi11 will be denied, when hasrtl 
without more upon allegations in the  1)etition tha t  thr. actions \V(W 

severable. &'lcai)b 7.. Cooperage Co., 528. 

4. San~e-Petition to Re)nocc.-In order to sustain :L niotioll for tlitt 
removal of a cause from the  Sta te  to the Federal Court for  diversity 
of citizenship on the  ground of a fraudulent joinder of il resitlent 
defendant, the  petition must s ta te  facts sufficient f ~ r  the  gr;iutiug 
of tlle motion on this ground, and the l~leader ' s  coiicl~~sions otlirr\visc, 
a r e  insufficient. Ibid.  

5. Honoca l  of Ca tcses-Fcderul Corofs-1C'ro!t yf tt 1 Joinde~.-Joiu t Torts----  
P1eudi~gs.-Where the  complaint a l l e ~ e s  a joint tor t  i ~ g i i n s t  a r w -  
dent and nonresident defendant, a motion to remove the  cause froni 
the  Sta te  to the Federal Court for  misjoinder of the  resident def'rntl- 
a n t  nil1 be denied in the  absence of allegation o r  e\idency~ t11:it ill(\ 
misjoinder was  fraudulent.  Crisp v. Lumber Co., 733. 

G .  Same-Elcction of 1ienicdics.-Upon defendant's motion to remove ;I 

cause f rom the Sta te  to the Federal Court for  diversity of citizeiishil~. 
for  t h e  reason tha t  the  cause was  severable against the nonresitltwt 
defendant, the  question of \vhether the cnuse was  removable for  
wrongful joinder of parties defendant dcpends uyon the  allegations 
of the complaint, and under the  facts of this case:  I lcld,  the  allcg;i- 
tions of negligence against  both of the  defendants, one a s  a grinc.il)r~l 
and tlie other a s  a rice-principal, in failing t o  p r ~ ~ v i d e  plaintiff's 
intestate a safe place to \vorli in blasting, and proper tools and matt,- 
rials, alleged a joint t o r t  ngainst both defendants, and plaintifl's 
election to sue  them both for the joint tor t  will control without reqitrtl 
to his motive ill pursuing his legal remedy. Ibid.  

7. Same-Extrawozts J fa t ters  of Defense.--Where the  dvfendilnt 011 his 
motion to remove a cause f rom the Sta te  to the Femieral Court f o ~ ,  
diversity of citizenship alleges or  offers mat ter  t~s t r :~neous  to t l ~ t ,  
complaint, such ma t t e r  i s  in thc  nature  of a speiikin&; drrnurrer,  ;111tl 

mill not be considered. Ibid. 

REPRESEXTATION. See Insurance, 7 .  

REPUGNANCY. See Wills, 17. 

REPUTATIOS.  See Criminal Law, 20. 

REQUESTS. See Instructions, 8 ;  A p ~ e a l  and Error,  '"3. 

RESALE. See Mortgages, 3. 

R E S  G E S T B .  See Evidence, 5. 
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REVIEW. Sre Taxation, 9. 

RULES OF ('OURT. See Al~lwnl nut1 Error. 17. 24 

SAFE PPLBC'J< TO WORK. S te  Employer and Cml)lojct>, 1. 13, 17. 

SALES. See Statutes. 3, 4 :  Courts, 15; Lir~is, 4, > :  Ti i sa t io~~ .  10 : J i o ~ t g : i g t ~ ~ .  
::, 4 : Actions, 4 : Will.;. 18: ('ontri~c.tu, 24 
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cable to the. crwt ion,  etc., of 1 1 c v  school d i s t rk t s  witliin the county. 
mid u l ~ o n  the facts found on this appeal, i t  not sufficiently appearing 
tha t  the  proposed changes come under the provisions of this statute.  
i t  is  Hcld ,  t ha t  the order tlissolving the  preliminary rtbstraining order 
was  properly entered, and will lint be disturbed unless i t  i s  morc 
clearly made to appear in  the  Superior Court that the new coil- 
templated district  to be voted on comes within the  provisions of 
said section. I1oic.ard u. Board of Educntion, 675. 

SCHOOL DISTRICTS. See Appeal and Error ,  23. 

S E A I S .  See Process, 1 : Contracts, 16. 

SEASIDE RESORTS. See Constitutional Law, 3. 

SECON1)ART EVIDESCIC. See Evidence, 13. 

SECRET LIhIITATIOr\'S. See Principal and Agent. 6 

SEDUCTIOS. See Criminal Law, 19. 

SELF-DEFESSE.  See Homicide, 10. 

S E S T E S C E .  See Criminal Law, 7, 17. 

SEQUESTRATION. See Wills, 15. 

SERVICE. See I'rocess, 1 ; Contracts, 13. 

SETTLEMEAT O F  ISSUES. See Appeal and Error ,  3, 20. 

SIGSATURE. See Appeal and Error ,  13;  Wills, 13;  Evidence 19. 

SITUS. See Wills, 3. 

SLANDER. See Corporations, 1. 
I .  Slander-Principal and Agent-Employer artd Employee-Evidence- 

Qucstio~zs fo r  Jury.-Where there i s  evidence tha t  rm employee of 
an  incorporated retail  store acting within the scope of his employ- 
ment a s  store detective, in a threatening manner questions a customer. 
a girl fourteen years of age, accompanied by her  rrother, about a 
comb, a f t e r  looking over a counter of them in the store, stops the, 

exit  of the girl and her  mother from the store in the meannhile.  
and the11 permits them to  depart ,  i t  i s  competent for the  jury to 
consider tlie facts and circumstances and determine whether tlic 
employee intended to charge the  customer with t h e f t ;  m d  \\hen there 
i s  evidence tha t  the  customer and her mother so understooil antl 
indicated the  same in their  language to the  employc~e a t  the  time, 
which lie did not deny, i t  is  sufficient to take  the case to the  jury in 
a n  action for  slander. Sawyer  2;. Gilntws, Inc. ,  7. 

2. Slattder-Rpccia7 Dan~nge.s-Evidence.-IVliere, within the scope of his 
employment a s  store detective, an  employee of a cor~mrat ion has  
openly antl wrongfully accused the plaintiff, a customer in the start, 

a t  tlie time, of theft  in the preseuce of other ei11plo~-ees and  customers. 
ill an  abrupt  and threatening mnnnc':, the false accusation i s  actioli- 
able per se ant1 i t  is coml~c>tent for the lh in t i f f  to inti~otluce evidencr 
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SI ,A~I~EI~- ( 'O! l  t i , ~ ~ r ( ' t ! .  

of her s~wc ia l  d i ~ n i i ~ g t ~ s ,  t e l~d ing  to  s110\v t h a t  ~1113 had heen hurniliiitrvl 
bx the  con~nic'uts of l irr  fr ieuds aud others upon t l ~ c  occurrcbncc,, such 
results  being na tu ra l  t o  thcl oec:~rion and likely to follo~v n l~ t l c l  th(t 
circumst;tnct~s of tlie accusntion. Ihid.  

3. Blandcr-Cor/io,rrtio~~s-Jhzl~lo~~~,rr. a ~ l d  E:~t,plo!/cc--Q/rnlifictl Pricilc>{/c.- 
Where, tlie snprrintcndent of a railroad cotnpimy in investigating ;I 

conductor employvtl hy thc  cvrnpaily a s  to whether the  conductor in 
collusioti n i t h  i t s  agent,  was  not punching thc  tickets taken f rom 
pnsscngcxrs on his t ra in ,  but selling them again,  mid ~ u i s a ~ ~ l ) r o l ) r i a t i l ~ g  
the  money. tr l ls  the  ngeut t h a t  the  coudnctor wns so acting when such 
was  not the fitct, which i s  the  suhject-matter in the eontluctor's ac.tio11 
against  tlie cnnipany for  s l a n d n ,  t h r  worcls of t he  su~~cr in t~~ i ld t . t i t  arc, 
qualified privilrgr,  and in the  a1)srnc.e of nialic4c, a r e  not acLtionnhl(~, 
Elmore  v. R. I$., 658. 

4. Same-Vnlice Implied.-And where tht. sul~rrintcntlent undrr  thest, 
circumstances, h a s  informt.d the  agent in his couvcrsation tha t  tlie 
conductor has  taken ul, c:isll f a r m  from pnsseugers and has n ~ i s -  
ap1,ropriatccl the  money, t he  false n.ortls so spokcn a r e  actionable 
per sc, im1)lying malive in law, and beiug spoken by the  s u ~ c r i n t e n d e n t  
in pursuance of his tluties to  the  cornl)ally, such wortls a r c  action:rble. 
nut1 the  company may be held liable in damages.  Ihid.  

5. Same-1)amaycs.-Whrrc in pursuance of his duties to  his ernploycl. ,I 
rai lroad companj .  i t s  superintendent has uttered slauderons \ lord\  11, 
i t s  a seu t  in reference to t he  conductor, though in the  conversation 
the  s u ~ ~ e l i n t e n d c n t  may have spoken \\ordi: thnt  \ \e re  actionnhle U L J ~ I I I  

several charges, they can be made the  subject of only one action Ibr ( l  

6. Same-J~tdgmcnf--11,pcal rind hlrror.-Where in a n  action for  s l in l~i r r  
the  n o r d s  falsely spoken were in pa r t  q1tac.i privileged and not actiorl- 
able arid in pa r t  pa r t  actionable, and damages have been anar t led  in 
1)laintib's favor by tlie jury upon separate issues, the  Supreme Court  
on i ~ ~ p c l a l .  may afblm the  judgmeut on one of tlitb i<snr., and r rve rv ,  
the  judgmrnt on the  other.  I7)id 

SOLICITOR. See Criminal Law. S ; App~: t l  ant1 Error ,  18 ; 1ntosic:lting 
Liquor, 3. 

SOLVENCY. See Injunction, 5. 

SPECIFIC  PERFORAIASC'E. See Principal mld Agent, 1: Appeal aud Error .  
2s. 

SPEED.  See Higlln-ass. 1 ; Segligence, 2, 3. 

SPIRITUOUS LIQUOR. See Intoxicating Liquor. 

STARE D14:CISIS. See Appeal and  Error ,  27. 

STATES. See Warehousemen, 5. 

STATE BOARD O F  EXAJIISEIIS.  See Tnsntion.  2 

STATE COURTS. See Statutes,  1 

STATE SYSTEMS. See Warehousemen, 1. 
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S'L'.%'L'17TI':S. St'(, l'roc.c'ss. 1 :  Actions. 1. ::: ('ourts. 1. 4, 1:;. 16: lkwl.: ill111 

( ' O I I ~ ( , ~ : I I ~ ( Y W ,  1. 11. 12, 20 ,  2 5 ;  I k s ( . r ~ ~ t  ;11t(1 1Iistributi(~11, 1;  I'Itw(1i11~s. 
2, :;, 5 :  K v i ( l ( ~ ~ ~ ~ t ~ ,  1, 2. 11. 1s. 19: (;r;111ts, 2 :  31~11iici1);11 ( ' o ~ , [ ) t > ~ , ; ~ t i o ~ ~ s .  1. 
4. S : S ( ~ p l i g ~ q ~ t y ~ ,  2, :3, 4 : Scllools. 1, 2. 3 : Tilxatioi1. I ,  (;, 7. 10.  1: : 
\ Y : t r c ~ l ~ o ~ ~ s c ~ i n ( ~ ~ ~ ,  1. 2 :  I<ilis :111d Xotes, 1, ,7. 11:  t ' o l ~ s t i t ~ . ~ t i ~ ~ ~ t : ~ I  1 . a ~ ' .  1, 1;: 

('rimiu:ll F,ti\v. 4, 6 ,  12, 15, 17, 19,  20, 24; 13wister of Dl?~ds, 1 : Wills, 1. 
7 .  12, I::. 17. 20.  2 2 :  JIurtgnprs. 2 ,  3 ;  Insurallcr, 7 ,  9, 11:  .Judgmc~nts, 3. 
!), 10:  I . ~ ~ J I I ~ ,  1: 1,imit:ition of .4cti011s, 1 ;  T I ~ I s ,  1: Apl)ei11 :ind ICrror. 
10, 20 : I I I t~gi t i~u:~te  ( ' I ~ i I t l w i ~ ~  1 ; Injunction, 2 ; Iu tos iwt i~ ig  Liquor, 1 : 
1~:clucation. 1 : Husht i~~t l  and Wife, 1 ; Trade Sames, 1 ; At~t:whmeut. 1 : 
1)ivorc.r.. 1 : Sultw. 1 : T..sury. 1 : Lis Prndrns. 2 : 13ollils, 1. 
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2. Rtntutcs-h'iyhfs a ~ ~ r l  Kc?ncdics-Apecia1 Kowdic's.-IYlirl'e a st:~tutt '  
crc~ates a n r w  right or liability and providcs a sl)cscinl renif.tly f o r  i t s  
enforcemwt. tlie rrmedy thus  prrscrihed i s  esc.lusire. and  actions or 
~)rocerdings  o t h r r n i s r  ant1 ordirinrily ara i ln l ) l t~  I ~ I R ~  11ot 1w r tw)r t :~( l  to.  
T r u ~ t  C'O. 1 . .  U ~ r l i t ' ,  6'3. 

::. Samr-Battlis cctlrl B a ~ ~ k i t t ~ ~ - ( ' u r ~ ~ o t ~ ( c t i o ~ ~  C'ortt~i~issiot/-.I .sars.~~)tc.tr ts-- - 
6a7c of Sfock-Po.so~lnl J ~ ~ d y ) ? ~ e ~ ~ t s . - ~ ~ l ~ e r e  t he  shareliolders in :I 

Stat(. hank liavr voted a n  :isscwmc~lit :tmong thcnisclvr~s to  malw 
good a tleficieucy in i t s  m11ita1 stock, a t  a m v e t i ~ ~ g  c ~ ~ l l e t l  for  t l ~ i ~ t  
purpost. untlrr  the  direction of the  Corljorwtion ('ommission, accortl- 
ing to tlie : ~ i i i r n d m ~ n t  to ou r  general banking 1a\vs of 1921, t he  s ta tu-  
tory rrmetly p t 'ovid~d where one of i t s  stockholders fails  to 1)ny the, 
i isstwsn~mt against  him i s  by tlie sale of h is  stock, and thtxre Ileillg 
tro ot1ic.r s ta tu tory  r~n ie t ly ,  a personal juclgtncnt in thc. I~irnk's actiotl 
may  not 1)t' maif~tainecl when the  stock has  fnilrd to 1)rilli. tlitx ;~nionllt 
of t he  assessment a t  t he  sale. Zbid. 

4. A'fatufes - An~cndt~tcufs  - Proccd~crc - IZc?~lctliol s t c f t~c t f~a  - dct io t~s--  
I i / so l co / t  Co~~pu~~ntio~!s-Rcc~cif~o~s-ficclca.-~nclt~r $1 s tn tn t r  anietl(1:r- 
tory of the  procetlurc under a n  existing s ta tu te .  tlits legislative intent.  
nothing rlse :11111earing, i s  11r~suined to ht, tliitt i t  :ll)l~ly to existill:' 
:letions and  is r tmt~t l ia l  in i t s  na ture ,  :uid tlir s ta tu te  of 1924 :nmrnd- 
irlg C'. S.. 1214. r ~ l a t i t i g  to the  sale of tlic p ro l~ r r ty  of insolvc~nt 
twrporatiol~s by recrivet's untlrr  certain contlitions, ret:~ining t l ir  l i m s  
and priorities thereon as attached to tlie procertls of tlie sale, is  lieltl 
to apply to pr11di11g i~ctiotis tlicrrtoforc cornn~encrtl. ~ l lar t i t t  r. T'(1tt- 

l a n i ~ ~ y h a m ,  066. 

STATUTE O F  1PRAUDS. See Contracts. 1 : 1)twls nntl (20nrry:tnces. 5. (i. 2 4 :  
Compromise ant1 Scttlenirnt, 1. 

STIPULATIONS. S r r  Inwrance ,  8. 

STOCK. See Statutes,  3. 

STRAXGERS. See N u r d w ,  1. 

STREETS.  Sec Evidt,nce, 2. 

S T R E E T  IMPROTEAIESTS. See JIunic.il)al ( ' o ~ . l ~ o ~ ' ; ~ t i o ~ ~ s .  2, 4. (i: Courts, l(i 

SUBSTITUTES.  Scc Pliysicii~ns :rritl Surgeon% 1 

SUhIhZONS. See Prows-.  1 

SUPERIOR ('OITKTS. Sce ('ourt-, .7 

SUPPORT. See Il leait imatr Children. 1. 
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SURETY. See Bills and Sotes. 1 ;  Allpeal and Error,  13 

SURVIVAL. See Actions, 1 ; Segligence, 4. 

SUSPENSION O F  JUDGJIEST. See Criminal Law, 7. 

TAXATION. See Schools, 1, 2 ;  Wills, 4 ;  Education, 2, 3 3; Constitutional 
Law, 2. 

1. Taxatio~~-Statutes-Remedies-~4ctions-Procedtir.--here a statutcx 
prescribes the method for the valuation of property f w  tasation, and 
it remedy for the taxpayers who desire to contest the validity of thc 
assessment thereunder made against his property, he must first 
cshaust the s t n t u t o r ~  remedy given before he can successfully apply 
to the  court for redrms. Mfy. Co. v. Comrs. of XeDowell, 99. 

2,  Same-State Bonrd of Bra?t~i)ters-Appeal.-Chapter 12, Laws 1923, 
yrorides for the local assessment of property for t ~ s a t i o n ,  among 
other things constituting certain State officials the State board of 
assessors to receive complaints a s  to property that  has been fraudu- 
lently o r  improperly assessed, through the county commissionerh 
constituting the local board, and acting through certain designated 
agencies in certain detail respects, gives express authority to  the  Statc 
Board of Examiners, or any member thereof, "to tkke such action 
and do such things a s  may appear nccessnry and proper to enforcc 
the provisions of this act." Ibid. 

3. Sanze-Plcadiizys-Dem1irrer.-S taspayer  paid his t a w s  under protest 
on a n  assessment of his property by the county board of equalization. 
ch. 12, Laws of 1923, and in his action to recover an alleged escess 
he had been required to pay, he alleged that  the county board acted 
arbitrarily and without evidence a s  reqnired by sec. 70 of said act. 
and i t  appeared from his complaint that  he had not ~lrpealed to tlic 
State Board of Equalization in the manner prescribed by the s ta tute :  
Held, a demurrer to the complaint on the ground illat i t  did not 
state facts sufficient to constitute a cause of action was properly 
sustained. Ibid. 

4. Same--Public 0flcer.s - dla?tdamus. - I n  this action tlie complaint 
alleged that  upon inquiry made to the State  Board 7f Equalization 
the  plaintifY was informed they were without power to proceed to 
pass upon the assessment of the local board: Helrl, upon p rowr  
application to the State Board and i ts  refusal to act, the ldaintiti'.: 
remedy was by mmldamns to compel them to act in tl c matter uudcr 
the power conferred by the statutc.  Ibid. 

3. Taxation - Svtomobiles - Chat~ffeurs-Vzlizicipal Co~.p~,rations-Citien 
and TozC?ls-O?.dit~nrtces-Cottstitutional Lalr . -Wht~r~ mi ordinance 
of a town t.spressly includes nonresidents thereof who conduct a busi- 
ness, practice a profession, or who a re  eniployed therein, requiring 
tllem to obtain a chnuffeur's license for driving their automobiles, i t  
inc1utlr.s within its terms such persons a s  a r e  employed within tllc 
town and live beyond i ts  limits and drive to and fram their ~vork.  
and the t a s  being imposed upon all of that  class alike is not discrimi- 
natory, and the ordinance is constitution:tl. 8. v. Densou, 173. 

G .  Sanze-Statzctes.-The second proviso of c0hapter 2, sec,tion 50, Public 
Laws 1921, refers to tlie p r i~ i l ege  of opclrating a motor vehicle, and 
the third for i*egulating, licensing, and controlling chauffeurs and 
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TAXATIOX-Contintled. 
drivers; and Held, the nards "any such car" in the third proviso 
does not restrict the drivers' license to the cars on which the priri- 
lege tax is laid; and an ordinance imposing a chauffeur's tax upon 
those driving cars \Tithin the corporate limits of the town is author- 
ized by the statute. Ibid. 

7. Taxation - Gifts - Chance - Gaming - License-fifatutcs -An adver- 
tising arrangement by which the purchaser of certain merchandihe 
a t  a store by the payment of one cent in addition to the price asked 
for one article may obtain two is a definite proposition free from 
the element of chance or gambling, and does not fall within thc 
provisions of our rerenue statute taxing any person or establishment 
offering articles for sale and proposing to present the purchaser with 
a gift or prize, and is not within the intent and meaning of thr  
criminal law. Drug Co. v. Doughton, 720. 

8. Taxation-Confiscatio~2-Injuwction-Rur of Proof.-While ordi- 
narily a restraining order for the collection of an unlanful tax will 
not be granted, i t  is an esception which the plaintiff must shon. 
when the imposition of this tau will cause the irreparable loss of 
property rights or amount to an unlawf'ul confiscation of his propert) 
Advertising Co. v. Asherille, 737. 

9. Same-Appeal and Error-Findings of Fact-Rcrie1c~.-~'l1etI1cr the 
license tax imposed in this case by city ordinance nil1 amount to a 
confiscation of plaintib's property or cause him to operate his bu+ 
ness a t  a loss, being a matter of calculation, the Supreme Court 
remands the case for the ascertainment of the expenditures, so as  to 
show in comparison with the profits stated the status of plainliff's 
business as  affected by the tax imposed by the ordinance. Ibzd. 

10. Taxation-Sales-Deeds and Conveya~~ccs-Z'ar Dceds--Statutes-('ow 
stitutional Law-Due Process.-The acquisition of title under a tax 
deed is in derogation of the common-law right of the onner, C. S., 
970, and the statutory requirement must be strictly followed; and 
while the Legislature may prescribe the method in such instances, its 
power is  limited by the organic law, and due notice to the owner of 
the proposed sale is a part of the due-procew clause, and may not 
be dispensed with, and for the purchaser a t  the sale and claimant 
under the sheriff's deed to acquire title as  nqainst t h ~  owner under 
the paper title, he must show a compliance with the prescribed 
statutory procedure and the organic law. Price v. Rlnglc, 758. 

11. Same-Notice to Owner.--It is mandatory under the provisions of 
C. S., 8028, that the notice of sale for taxes shall state in whosts 
name the lands a re  tased, though the listing in the wrong namrl. 
C. S., 8019, does not necessarily make the sale void. Ibid. 

12. Same-Purchasers.-The purchaser of lands under a tax deed innst 
show a compliance with C. S., 8025, by showing the sufficiency of the 
sheriff's affidavit and notice of sale as  to "nhen the time of redemp 
tion would expire." Ibid. 

13. Same-Eguitv-Cloud on Title-Limitation of dct~ons.-Where the 
owner of the paper title to lands seeks to remove the defendant's 
claim to the land in dispute under a tax title as  a cloud upon his 
own title, the three-year statute of limitations does not apply to his 
suit. I b i d .  
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'I'hShTIOS-Cot~tinzicd. 
14. Same-Pal/mettt.-IT'iiere the owner of the p a l w  title to lands seekh 

to remore the defentlant's claim under a void t a s  deed as  a cloud 
nuon hif title, it if not required that  plaintiff, or some one for him. 
rnust hnve lmid the tases  thereon, but the plaintiff is required as  i t  

requisite of a judgment in his favor to pay all tases lroperly assessrd 
against the land. Ibid. 

15. l'nsatiotl-Deeds and Con~c~/c~~rc~~s-.-lcfio~rs-Forcclo:r~~re-~tututcs.- 
A purchaser of land a t  a sale for t as r s  may a t  hit, election pursucs 
his remedy to hare a judicial foreclosure instead of the remedy 
provided by ('. S.. 8028. S029, 8030, to demand f'rom the sheriff a tax 
deed. I b i d .  

TAX DEEDS. See Tasation, 1 0 ;  Title, 1. 

TENDER. See Deeds ; ~ n d  Conveyances. IS:  1nsar:~nc.c~. 10:  ('ontracts, 17. 

THREATS. See Homicide, 2. 

TIMBER. See needs and Conreyan'es, 18. 

TIME. See Pleadings, 1: Mortgages, 1 ;  Contracts. 11. 

TITLE. See Wills, 6 ,  12;  Evidence, 27;  Deeds and Conreyances, 4, 10 : 
Actions, 3 ;  1,is Pendens, 1 ;  Carriers. 4. 

Title-Common Source-Evidence-Deedn and Conce~awt's-Tax Deeds.- 
Where the plaintiff claiming title to the land in con roversy under a 
chain of title from a State's grant of the land foi the purpose of 
attack introduces a tax deed of the same land under which the 
defendant claims, and the defendant has also int~oduced this tax 
deed, with the sheriff's aftidavit, together with a deed without war- 
ranty from the original owner: Held, this evidence is competent to 
show that both parties were claiming title under a common sourcc.. 
Price v. SIagIe, 757. 

TORRENS LAW. See Courts, 8. 

TORTS. See Commrrrr, 2 ; Employt.r and Enlployee, 5 ; Government, 1. 

TRADE NAMES. 
1. Trade Sanlcs - .l.usumed S a n ~ e s  - Statctteu - 12e(jicstt ation--Actions- 

Police 1'ou'o.s.-While the violation of C. S., 3288, prohibiting carry- 
ing on a mercantile business under an assumed name without registra- 
tion, is matle a misdemeanor by C. S., 3291, a further provision is 
made by the Public Laws of 1919, ch. 2, that such violation shall not 
prevent a recovery by "said person or persons in any civil action." 
etc., evidencing the intent of the Legislature that  the protection of 
C. S., 3288, as to creditors, should not estend to giving the courts the 
power to strike out an answer setting up a valid (efense upon t l i ~  
admission that  defendant had violated sec. 3288, and render judg- 
ment in favor of the plaintiff; and Held, frirthcr, th?  courts mill not 
lend their aid to extend the provisioils of C. S., 3!?8S, 3291, highly 
penal in their nature, and coming within the police powers of the 
State. F iwnce  Go. v. H e n d n ~ ,  549. 

2. Same-Defenses-Fraud.-In an action upo11 his promissory notes, the 
defendant alleged that the plaintiff h ~ l d  the notes sued on a s  the 



INDEX. 

agent for  the  1)ayee. who had  procured them tllrouyli f raud,  sutti- 
ciently s t a t ed :  Hcld ,  t he  pleadings raised issuable mat ters  for  t he  
determinatioii '  of the  jury. Ibid.  

TI tASSFER TAX. See \\'ills, 2. 

TIU3SPASS. See (-'ourts, 8. 

TltIALS. See ('riminal I,a\v, 13, 20 ; Injunction,  5 ; I l ~ s u r ~ m c e ,  10 : 1'113 h i -  

cians and  Surgeonh, :! ; Bankruptcy,  :!; Contracts, 1.5. 
Trinl.s-Cofo.thousf*-$tatutc4-Vielr' of ,I~rry.-Ul)on t i  t r ia l  for  iunrder.  

and  a t  the  request of the  prisoners, the  court  permitted tlie jury to 
view tlie scene of the  crinie fo r  the  purpose of locatiiig certain places 
and  positions t h a t  had  heen testified to, and,  o re r  defendant 's  objec- 
tion, testiiuoiiy of certain witnesses who had  not theretofore testified : 
Held,  t he  organization of t h e  court  a t  t he  place of t he  homicide is  
regarded a s  a continuance of t he  t r ia l  held a t  the  courthouse. and 
not prohibited by C. S., 1443, prohibiting t r ia ls  to  be had  elsenhert ,  
t han  a t  t he  courthouse; and  under the  fac ts  of th is  case i t  is  not 
reversible on appeal a s  er ror  prejudicial to t he  defendants.  The  
inherent power of t he  cour t  in such instances discussed by A u n ~ s ,  .J. 
S. v. Stercart ,  341. 

TROVER AXD COST'ERSIOK. See Carriers,  3 

TRUSTS. See Ileeds and Conveyances, 26. 

TRUSTEES.  See W l l s ,  6 ;  Deeds and  Conveyances, 26. 

ULTRA VIIZICS ACT. See Corporations, 2. 

UNDERTARISUS.  See Attachment,  1. 

CNDUE INFLUENCE.  See Wills, 10. 

UNITED STATES lIAIT,. See Evidence. 14. 

USURY.  
1. G,sur~~-.-1ctio~rt~-Cou~itet~~/tii~~~-I'c~~~~lt~~-Stutt~tes.-~~lieie interest  a t  

:in usuriou.: ra te  has  been charged for  tlie loan of money, thc  note 
therefor i s  stripped of i t s  interest-bearing quali ty under the  provi- 
qions of ou r  statute,  C. S., 2306, a n d  the  l~ena l ty  i s  recoverable either 
in reduction of the  principal sum in counterclaim in the  payee's action 
11po11 the  note, o r  i n  the  pagor's action a s  in t he  na tu re  of a debt. 
Sloan v. I n s .  Co., 690. 

2. Snmc-Limrtntion of dctiorrs.-Where a uote is  g i ~ e n  for  money bor- 
rowed, and  extended upon the  payment of usury  kiioniilgly reccivetl 
C. S ,  230.5, t h e  s t a tu t e  of limitatioiis bars  t he  right of recover> of 
the  penalty two Fears  a f t e r  each usurious transaction,  C. S., 442 ( 2 )  : 
and  in th is  action, tlie plaintiff ha r ing  elected to sue under tlw 
s t a tu t e  for  the  penalty. t he  action nil1 not be considered au one fo r  
;1n accounting, reyarding the  payment of t h e  usurious interest  ;I\ 

p a j m e n t  upoil t h r  note, ant1 t h u i  re l~el  t l i ~  b a r  of the  \ tatuto.  Ihrd 

VALUE. See Bills and Sotes ,  9 ;  Deeds and Conreyances. 26. 
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VENUE. See Judgments, 9. 

VERDICT. See Courts, 7, 10 ;  Judgments, 1 ;  Jury, 1 :  Evidence, 4 ;  Appeal 
and Error, 8, 25;  Criminal Law, 1 4 ;  Intoxicating Liquor, 2, 3. 

1. Verdict-Evidence-Deliberation-.lpp and Error.- Where upon the 
evidence in several consolidated cases to recover dam lges to the lands 
of the various parties, i t  is shonn that  the amouii3 of damages, if 
any, each should recover would depend upon the (mtablishment of 
different elements as  to each, a verdict fixing a uniform per cent of 
the amount claimed by each as  his damages obviously clors not meet 
the requirement that the jury should deliberate ~11011 the evidence 
m(1 tint1 the amount of damages in each case, ant1 is properly set 
aside on motion. Daniel c. Belharen, 181. 

1 Verdict-Jzcrors-ImpeacAme?~t of Verdict.-After the rendition of the 
verdict, the verdict may not be impeached by the testimony of one of 
the jurors. 8. u. Dote, 248. 

3. Vcrdict-Polling Jury-Reversal of Verdict-Appeal avd Error.--After 
a jury ~ R S  rendered its verdict upon the evidence, without indication 
by any of the jurors of any dissatisfaction therewitl~, and have been 
discharged from further consideration of the case, and have mingled 
with those upon the outside of the panel, i t  is reversible error for the 
trial judge to ask them if they had not made a mistake in their 
nnswer to an issue, poll them, and reverse the issue in accordance 
with their answer to his question. dl.uton r.  .11.pton, 209. 

VERIFICATION. See Pleadings, 8. 

VESTED RIGHTS. See Insurance, 12. 

VETERANS' LOAN ACT. See Bonds, 1. 

VICE-PRINCIPALS. See Employer and Employee, 1, 3 ;  Cni~ie rs ,  3. 

VIEW. See Trials, 1. 

VOLUNTEER. See Employer mid Employee, 14. 

VOTING. See Corporations, 4. 

WAIVER. See Insurance, 1, 8 ;  Removal of Causes, 2 ; Contracts, 17;  R ~ i l -  
roads, 1 ;  Evidence, 11; Carriers, 4 :  Courts, 13. 

WAREHOUSEMEN. 
1. Warehousemen-State Rllsten~-Statutes-Warehouse Receipts-Neyo- 

tiabTe Instruments.--It was the intent and purpose of C .  S., 4925 
( L a w  1921), entitled "An act to provide improved marketing facili- 
ties for  cotton," in regard to the establishment of a system of ware- 
houses in which this staple may be stored, and n-arehouse recdpts 
issued to those thus using the same, making the nrrehouse receipts 
negotiable and acceptable a s  collateral security, to atford, in addition 
to the bonds required of those who hnve the manxgement thereof, 
further security by levying a certain t a s  on the cotton when ginned, 
and placing these funds in the hands of the State Treasurer, to be 
used by him, in his sound discretion, for the purwse stated. Lacy r .  
Indmmity Co., 24. 

1. Same-Local 31a)zagers-Fl,azccdPri?zcipaL and Suretl).-Whew x 
storage warehouse has been formed under the yro,.isions of C'. 8.. 
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\\'AREHOCSEMI':S-C'~~L~~?L~~C~~. 
4025, and has become a par t  of the cotton warehouse storage s ~ - s t ( ~ n i  
of the State,  and the local manager has givcn his boliil ill cor~formity 
with the provisious of tlie statute,  to yuarantcc thcb faithful 1)c,rfor111- 
ance of his duties under the l a ~ v ,  the surety on his bond is l ia l~lr  ill 
damages, among other things, for his failure to cmlcel the \wrc.llonsct 
receipts in accordalice with tlie statute that he has  issncd to t l ~ o s ( ~  
storing cotton therein, \vl~cn the cottoll has beell leg all^ \vitlldrn\vi~ 
therefrom, and wlien he has  instead fraudulently uscd these rcceil~ts. 
endorsed by the owner in blank, a s  collateral to his ovm 11crso11:tI 
note to a bank di.scounting the same without notice of the frantl. 
Ibid. 

3. It'arelrousemc~t-Rcccipfs-Seyotiable I t~st) .u?)~e~~t.~.-Ntatutes.- \T' l~etl~c~r 
a n  individual, l~artnership, or corporation, the warehouse receipts 
issued for tobacco by a storage \varehousc company for profit, formed 
under our  statute,  a r e  made negotiable when properly c~~t lo r sed  by 
the one storiug tobacco therein, and passes the title to the transfvree 
(C. S., sccs. M i l ,  4042, 4044, 4046, 4046), and i t  is immaterial 
~vhether  those olxrating the warehouse use the same for the stor;tgct 
of their o w l  tobacco \ ~ i t h  that  of others. Il.cb7) z'. Fricdboy,  l W .  

4. Same-Attac1~rncllt.-IVhere the owner of tobacco stores the same in ti 

w:~reliouse organized under thc l~rovisioas of our statute receivw 
warehouse receipt therefor in conformity with the  law, C. S., 4045, 
4046, the goods represented by the receipts a re  not subject to attach- 
ment, C. S., 4063, and a specific remedy for creditors of the owner is 
given against the holders of these receipts, C. S., 4066, and attach- 
ment will not lie against the tobacco stored by a creditor of the owner 
that  will impair the rights of one w11o is a holder of the rcceipts 
thus issued. Ibid. 

5. Same-Judymmzts of O t h e r   states-Reco?‘da-Ez'idet1ceeC'o,zstiftitio)~i1l 
Law.-IVhere tobacc0 was stored in a \\'arehouse here esistiug undw 
the laws of this State, and in conformity with our s ta tute  a nego- 
tiable receipt had been issurd the on-ller thereof, and the funds of 
such owner had been attached in Kew Tork in the courts of that 
State,  and , a  surety or replevin bol~d given to await the determina- 
tion of that suit, and that court upon sufficient evidence had adjudged 
that  the surety is liable and that  the o\vnc3r candorse the receipts to 
the surety company upon the payment of the money, wl~icli the 
surety company accordingly has paid: H c l d ,  tlie duly autlicnticnted 
record in this Court, according to our statutes ( C .  S., T'ol. 3, aplrrll- 
d i s  111) and under the Federal Statutes ( U .  S. Rev. Stat., DO5 
et scq.),  is 1)roperly received in our courts a s  evidence, and given 
effect under Art. IT', sec. 1, Constitution of the United States. I b i d .  

WARRANTY. See Deeds and Conveyances, 3 ; Insurance, 7. 

WIDOWS. See Dewent and Distribution. 1 : Hu4xmtl m(1  Tf7ifc', 1. 

WIFE. See Husband and Wife. 

WILLS. See Advancements. 2. 
1. TVills-Stafufes-Lcgi.qlatice Po~ers . -The right to make testamentary 

disposition of property is subject to the legiclative poner of the State 
and may be denied or alloned upon such constitutional conditions a s  
the J&gi4ature may impose. Bank  c. Iloughfo?~, 50. 
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l\'ILLS-Continued. 
2. Same-Transfcr Tas-Co)lstittctio~ic~.Z 4atarc.-Tlie tax iiul~osed by ch. 34. 

sec. 6 of the Laws of 1921, u ~ o n  m y  person or corporation exercising 
t i  power of appointment derived from any disposition of property as  
a "transfer tttsable," is a constitutioilal and valid provision and does 
not attempt to impose a tax upon personal property having its situs 
outside of the State when coining under its provisions, but upon the 
esercise of the power of appointment itself by a resictent of this Stiite. 
Ibid. 

t i .  Some-Sitcts of lJropc'rtl~.--A iionrt~sicleiit of this Stnt~! devised certain 
personal proljerty ill trust for his daug11tc.r a t  the p:ace of his domi- 
cile and gave .her the power of disposition thereof by will. After- 
wards she becalne a resident of this State and died, having esercisetl 
her power of n~poiiitmeiit by will in North Carolina : Held, the intent 
of cli. 34, sec. 6, of the Laws of 1021, was to levy an inlieritance or 
transfer tax upou the esercise of the power by a rcsident here, and 
such esercise of tlie p o w r  is construed to be valid transfer tax under 
the prorisiol~s of this act, tllougli the sitlts of the 1:roperty disposed 
of was in tlit. State wherein hr r  filther tlietl a rcsidrrlt. Ibid. 

4. Same-S~cccc~~siols l'nr.-The transfer tiis iinl)osetl by ch. 34, sec. 6 .  
Laws of 1921, is a succession tils slid (.011e(.ted :IS s l r h  a s  the statntt, 
provides. I bid. 

6.  Wills-"Home I'lncc"-E:cidc~t~c.c dc  Aovs.-In c o n s t r ~ h g  a devise of 
testatrix's Iionie on n designated street of a city, i t  is competent to 
introduce eviilencr tie hora tlie clescril)tion in tlie llerise to fit thr  
place to the clescription, iis in this case, nlierr t h t ~ t >  w r t X  two adjoin- 
ing lots, i t  was comlletent to show I I ~  l~arol  that tlir tcstatris had 
instructed that a fence be 1)Qt arom~tl  tlirm both, tind that  in her 
payment of taxes and otherwise slir regi~rtletl tliv :adjoining vacant 
lot a s  a part of the home place in wliicli slit. llatl resitlrtl. Thornus T .  

Sumnters, 74. 

6. ~Vills-Dez;ise-l'o1co~s-E'stcitea-T1rtstec~~-Title--12emaindcrs.-A de- 
rise to a trustee of t ~ s t i ~ t ~ r ' s  estate with direction that the trustee 
shall turn over to tlie testator's wife a ~ j a r t  or all thereof, to be used 
by her without let or h indranc~ ,  upon her written demand, with 
direction that the receipt shall be a full and coniplete discharge of the 
trustee's 1ial)ility. and should any part remain, th~?n to his wife's 
$laughter by a former marriage whom he c1esign:ited a s  his ow11 
daughter in his will: Held, upon the wife's demand in conformance 
with the terms of the will of tlie entire estate, it was the testator's 
intwit that she slioultl l i : ~ ~ e  a fee-simple title thereto, the limitatioli 
over to take effect only as  to sucll part, if any, as  the widon- may 
not have thus acquired. 0'Quinn c. Crar~c, 97. 

7 .  1T7ills - Estatcs - Con.tiug~?!t R ~ m n i t l d u - . ~  - " I S S ~ C  " -- " Childrcn " - 
Stntrrtc8.-The intent of the testator, as  gathered film the language) 
of his will, construed as  a \vhole, will vontrol its interpretation, ant1 
lie may so usr the word "issue," in a devise of lantls, in connectio~~ 
with the word "cliildr~n." etc.. ns t o  mran l i n ~ a l  tlescendnnts. 
E;dmondsoit. I : .  Ltiglr. 196. 

8. Same-I1artitio~t.-A devise of lantls to testtitor's two sous for life, if 
either should die without issue the lands to go to the whole of their 
cliildren-that is, one-half to the cl~ildreii of ench-ficcortliilg to the 
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\VII,LS-Cotttii~fied. 
1a\v of t he  l a n d :  Held,  L I ~ I I " ~  the  l ~ a l ~ l ) e t ~ i n g  of t l ir  eontingeucy, t h ~ '  
children of the  two solis, the  grantl(~11iltlrrn of t he  testator,  will tnkc, 
the lnntls so clerised. alitl tlic. grtlntlcliildrcn of t h e  first takers  wcrcx 
not esc~ludetl under the  t e rms  of the  devise;  :\ntl Held,  furt11c.r. ;L 

parti t ion of t h r  lands  hetween tlic tirst tnkws.  t he  testator's two 
sons, could only aft'evt their  own lift, estatc.. Ibid. 

9. I~i1l.s-Esfutcs-i'o~c.c~r.rs of . I  ppoi i~t  ~ttct~t-Lifc Estclfc-Heirs-Fczc 
Niinpl('-Coiltiir(lc,~t 1trtet.csts.-\Vlit,re there is  a devise of a n  estntt. 
f o r  life wit11 llower in t he  c l e~ i s r e s  to clispose of t he  same by will to  
\vliomsoevc~r lie may choose. the  tlrviser under t he  Ilower when cser-  
cised takes  from the  t rs ta tor .  ant1 w h r r t ~  the  lantls tire hr ld  by thc. 
donee untlcr the lmwrr and another  in  common, a 11;rrtitiou therrof of 
the  fee-s iml~lr  title mny not be had  between tllem, and  this cannot 
be remediod by liarin:: thc  heirs a t  law made l~a r t i c s ,  a s  the  esercisr  
of tlic al)l~oilitmrllt 11.'. t h e  life tcliant will tleprivr them of t h r i r  
inher i ta l~co tlit~reof. 117hitc I.. 11-hit?, 236. 

11. Same-.ldinissioir~ of 117ift of h'ccoird JIt~. t~r in!~f ' . - \Vl~rl . r  a tt3st:~tor 11;r. 
devistyl his estate to his second n-ifc fo r  life, wit11 rrmainclrr to two 
of his cliiltlrpn l ~ y  tha t  ~n:~rr iagc ,  in rsc.lusiol~ of t l~oso  of his first 
~ua r r i a j i r~ ,  by will mntlr n.11ilr lirir~:: with h r r .  the issac, of the  first 
mwrrispe Iwing gro\vli ant1 living in their  onm se l~a r ;~ t t l  llomos. t,vi- 
tfc8nc.e of admissions of tlie secoiitl wife relative to tllt3 ques t io l~  of 
11pr undue influel~ce in procuring the  will goes to  show the  w l l ~ l i t y  
of t he  will itself, and may I j r  rec%xirrd a s  eritlelictx ;r:ail~st tllc. i11tc1'- 
ests of l irr  children. IBid. 

12. ll~ills-Dc1~i.sr.-i'ost71rrn~o1ts Child-L)ct3d.s flirt1 C ' O t l ~ ; t ' ! / t l i l ( ~ ( ~ s - ~ i f / c - - -  

Stat~ite.r .-h tlevise to  thtx t rs ta tor ' s  wifc "to do wit11 us she t l ~ i n k s  
Iwst for  herrc~lf ancl ( o ~ i l . )  children." the  ~vorcl "our" Iwing stricakoli 
out  11s the  testator,  is col~strueil  ns eridoncing tlic~ tcsstator's intent 
to in(.ludt, :I child in r c ~ t r c -  srr mc 'w  a t  t he  t ime of t l ~ r  esclcution of 
the will and  born n-ithi11 n shor t  tinic~ nf tcr  his rlt~stll, ant1 t h r  \vifc, 
r a n  convey :I good fee>-siiu~~le t i t le to tlie l~urchnsn. .  C'. S.. 4169. a s  
to n llrorision for  a l~os thumous child. and  Rule 7, ('atiol~ of r)esctJnt. 
C .  S., 1654. Ralcls v. Ills. Co.. 368. 

13. Tt'ille-Erc~c~itio~~-l~itn~sses-Stnt~~fes-Signit~g b y  Teatator-The rcx 
rluirrmnits of ( '  S 4131, a s  to the  \iqning of t l ~ r  \\ i t l~eews  to :I 11 ill 
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\\'ITJ,S-Conf i?aucd. 
in the testator's presence and a t  his request, must bt> met in order to 
be a valid will, and testimony of the witnesses to a joint will of 
three persons that each of them requested each witless to sign, who 
accordingly did so in the presence of each testator, and so situated in 
plain view that  each of the testators could see them sign, is sufficient, 
and it  is unnecessary that all of the testators should have signed at  
the same time, but it  is  sufficient if they did so on different occa- 
sions, under the circumstances required by the statute. I n  r e  F ~ t l l o  
et al., 509. 

14. Same-Evidc,rce-Quesfior~s for Ju1.u-('ross-Examin~~tion-Burdert of 
Proof.-Whrrr the1 direct testimony of the ~ ~ i t n e ~ s e s  to a will i i  
wfficient for its validity under the provisions of our statute, C. S.. 
4131, and on cross-esamination its force is weakenwl so a s  to leave 
a doubt of its sufficiency, the issue is for the determination of the 
jury, with the burden of proof on the raveators. Itlid. 

15. Wills-Conflict of La~s-Elections-Se~uestratio~~E~oneys in  Lieu of 
Dower.-The personal property of the estate of the deceased domi- 
ciled in another State is disposed of according to the law thereof. 
and where he had died leaving a will including the disposition of 
lands in North Carolina with two witnesses, which are  suficient here. 
but insufficient as  to the laws of the State of his domicile, he has died 
intestate, in the place of his domicile, and a beneficiary may take 
here a s  the will provides, and the fact that a s  heir a t  law he may 
thus take a larger share of the estate does not put her to an election 
in equity, there being no proTision of the will requiring it, or 
sequester her estate in favor of a disappointed devisee or legatee, 
the equitable doctrine of the latter depending upon that of the 
former; and Held, further, these principles apply where the testator 
has bequeathed to his widow a certain sum of money in lieu of her 
dower rights in land situated here. JfcGehee a. ;lfc(:ehee, 558. 

16. Tl'ills-Ztltmt-Pllblic Policy-Provisiom Against Cmtesting Will.-- 
There is nothing in the disposition of real estate under a will against 
public policy or fixed principles of law ( to prevent the plain intent 
of the twtator)  that those contesting it should not take thereunder 
and their interests shall "revert" to those who may stand flimly by 
the testator's wishes; and nhere the will has been c3aveated by some 
of the devisees without good reason, and some of its beneficiaries 
have remained neutral, those who actively participate in sustaining 
the ni l l  will receive the portion that would otherwise hare been 
taken by the caveators, and those who remained reutral  only such 
interests as  nere derised to them. Whitehurst a. Gotwalt, 577. 

17. Wills - E'statcs - Rentnindcrs - Fee Simple-Rep1cgr~a)zcy-Exec1~to,'2/ 
Ilccise-Stattcfe8.-\T11ere the ni l l  devises realty lo the testatrix's 
husband "to be his own, entirely and solely without restriction." but 
should he (lie leaving issue by a subsequent marriage, to be divided 
as  set fnrth in the will : Held, by the first provirdon the husband 
takes the fee, not a life estate with power of disposi'ion, and the fur- 
ther and restricted provision being repugnant thereto is void, and 
he may convex to a purchaser a fee-simple title under the devise. 
C. S., 1162. Roane v. Robinson, 628. 
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\VILI,S-Continued. 
18. \tills-Sc~I~s-l'ot~~i~~~~~.-\Vlier~~ a will directs tliv tbse i~utc~r  to c~serc~is(, 

i t s  cliscretion in making a 1,hysical equality of the  dirisioii of the, 

estate,  o r  othern-ise make the  dirision thereof a s  i t  sliould decide. 
and  acting within this discretion i t  ha s  concluded t h a t  a sale of 
certnin of t h r  testator 's  lands  was  more beneficial to  t he  devisees 
and legatees, i t  is  not required t h a t  t he  will expressly sl~ecify t ha t  
t he  lands be sold, a s  th is  power is  implied, and a f a i r  sa le  thereof 
fo r  the  stated purpose will not  be disturbed on apl~eal .  Clark r. 
Homes, 703. 

19. Born-Ju(7gnrotts.-n'llt,re a court  of competent juristliction of the) 

pirrties and the  subjcct-matter has  construed a will ant1 finally 
adjudged tliat certain of the  testator 's  lands be sold for  distribution 
a s  the  will directs, t he  ~ u r c h n s e r  may riot se t  up  a lack of t i t le in 
a n  indepentlent action against  him to compel performance of t h r  
te rms of his purchase, there being no element of f r aud  in the  judp- 
ment  1)reriously rendered, and  all  ~ a r t i e s  in interest  h:~ving been 
re~~resente t l .  Ibicl. 

20. 1l~i l ls-I '1~obate-~lcrk.s  of C'o~crt--Jurindiction-Rtututcs.--1%~ texl)ress 
1,rovision of s ta tu te ,  the  clerk of the  Superior Court  who first gainh 
and  c~serciscs jurisdiction in probate mat ters  acquires sole and eac.lu- 
s i r e  jurisdiction over the  decedent's estate,  arid the  objection is  unten- 
able t ha t  :in clsecutor thus  appointed h a s  not authority,  for  the  c>sist- 
ence of equital)le principlvs, to  file a petition for  t l i ~  pa r t i t i o l~  of lantls 
in another  county wherein the  same a r c  si tuate.  C'. S., 2.  I b i d .  

21. Same-Gttnrdia~l atrd 117ard.-Where the  csecutor i s  given power to sell 
lands fo r  l~nr t i t ion  to make distribution under the  terms of the  will, 
in an adversary proceeding; i t  i s  Held,  the  fac t  t ha t  i t  i s  also 
gu:lrtlinn for  minor beneficiaries does not affect t he  mat ter ,  the  pro- 
ceedings being 1)roI)er t o  put t he  interests of t he  minors a t  : ~ r m s '  
lcngtll, a ~ i d  have disinterested re~~rescn tn t ion  for  them if the  preserra-  
tion of their  r ights should thereaf ter  require it. Ibid.  

22. Trills-L)ou.o~-Atnt~~tc~.s.-TT'here the widow takes c,ertain of her hus- 
b a n d ' ~  lands nntli,r his will in lien of (10x1-er, i t  is  nnnccessary a s  
a m i n s t  the  in tcwsts  of t he  ht.irs a t  law tha t  the  s ta tu tory  l)rocectli~iqs 
should h a r e  1)eeri followed to  Iny off her  do\vt~r interest. ('. S., .1U!)D, 
4100, 4101. 4103, and a s   g gain st creditors i t  lins the  same effect. 
('. S.. 410s. I~'rcc.mau r. Ranescl/, i!K). 

23. Wills-Suflcicitc]~ of Dcsiy t ta t iw-Pard  Euidolce.-A clcvise to the  
wife of a certain nnniher of acres of l m d  surrountlilig the  testator 's  
d\velling nncl lc~c*nted :~ccording to her  desire. and  "as l i a r  four- 
square a s  consistent, to be talien by her in lieu of dower," is  a sntti- 
cient description of the  lands. and u-ill admit of pnrol evitlerrce of 
identification. I Bid. 

2-1. Same-Dccd.s nttd C'o?frc]tance.s.-TVher~ the  griiiitt3es under the witlow's 
deed to her  dower interest  in lands agree a s  to i t s  location brfore (11. 

a f t e r  t he  t ime of the  transaction. the recitation in the dccd t h a t  i t  
n-as the  dower interest  of the  wife in the  lands of her d(m~nsed 
l~usbant l  is  witlence against  the grantees and  those claiming ur~rler 
them tliat t h c  dowcr intercst  was  ~ ~ r o p e r l y  allotted within the hound- 
arics set  out in the deed. Ibid.  
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\VITKESSES. Sre Criminal Law, 12 ; W'ills. 1:i ; Evidrnce. I!). 
1. l~it~~css-Clint'ac~te~'-Ct~o~~~-E~rnmi~rotiotr.--Upo~~ cross-t~s:~u~il~~~ti~~~i. :I 

witness for n par ty  a s  to chwractc1r, in an  actiou to recover tlalu:~gt~s 
ill ;I 1irg1igrnc.t~ caw,  c.al111ot be tlirect1.v questioned as to n ~ ~ ~ v l : ~ t c ~ t l  
ac ts  of the  t l e f en t l a~~ t  to  t ha t  cwnil~l:li~ird of ,  though u11o11 his I I \ ~ I I  

r o l i t i o i~  IIP may answer  21s to geuernl vhnracter, aud then qn:~lif\. 
h is  former evitlt'nce on the  subject. 1)ai:i.s r .  Lorig, 3 213. 


