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J U S T I C E S  

OF T H E  

SUPREME COURT OF NORTH CAROLINA 

S P R I S G  TERM,  1926 

C H I E F  J U S T I C E  : 

TIT. P. STACY 

ASSOCIATE J U S T I C E S  : 

W. J. ADXNS, GEORGE W. CONNOR, 
HERIOT CLARKSOS, ST'ILLIS J. BROGDES.* 

ATTORSEY-GENERAL : 

D E S X I S  G. BRUMXITT. 

A S S I - T A S T  AiTTORSET-GEXERILS  : 

FRANK SASH,  
CHAS. ROSS, 

JOHN H. HalRWOOD.Jr 

S C P R E M E  COCRT REPORTER : 

ROBERT C. STROXG. 

CLERK OF T I I E  SUPREhIE  COURT: 

EDWARD C. SEAWELL. 

DIARSFIAL AXD LIRRARIAS : 

BIARSILILL DELANCEY HAYWOOD. 

* I 'gon t h e  r e s i g n a t i o n  of  Assoc ia te  Jus t i ce  T-arser ,  c f f p c t i v ~  31 D e c e m b e r ,  l R ? j ,  H , n  
TTillis J. n r o g i l e n  v a s  a g p o i n t c d  t o  succeed  him, a n d  took  t h e  o a t h  of office 1 J a n c n r y .  
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J U D G E S  
OF THE 

SUPERIOR COURTS OF NORTH CA.ROLINA 

EASTERN DIVISION 

S a m e  District Address  
W. 31. BOND ......................................... Fi r s t  ................................. Edenton. 
&I. V. BARKHILL ....................... .... . . . . . . . .  Secolld ................. ...... R o c k  hloullt. 
G. E. JIIDYETTE .......... ...... ......................... Third  ............................. Jaclison. 
F. A. D A K I E L ~  ........................................... Four th  ............................ Goldsboro. 
R o a r u ~ u s  ,4. Kuxx ....................................... EEiftli ................................ Xew Eern.  
HESRY A. GRADY ......................................... Sixth .............................. Clinton. 
T. H .  CALVEKT ................. ................ . . . . . . . .  Seventll ........................... Rnleigh. 
E.  H. CXAX~IER ........... ....... .................................................... Southport. 
S. A. SISCLAIR ........... .. ..... .. ..........  till^. 
W. A. DEVIS ................................................ Tenth  ........................... Oxford. 

WESTERN DIVISION 

13. P. LAXE ..................... ............ . . . . . . . . . . . . .  Eleventh ........... .. ......... Reidsrille. 
, . 1 ~ - t o ~ . \ s  J. SHAW ........................................ Twelfth ......................... Greensboro. 
9. 11. STACK ................................................ Thirteenth ...................... Monroe. 
JY. F. HARDIXG .............................................. Fourteenth ..................... Cliarlotte. 
Jo r r s  11. OGLESBY ............ ....... ........... Fifteenth ......... ... ........ ('oncord. 
J .  L.  WEB^ ................................................... Sis teenth  ........................ Shelby. 
T. B. FIXLEY ............................................. Seventeentll ................... Wi1Besbol.o. 
~ I I ~ I I A E L  SCIIEXCIC ........... .... .................. Eighteentli ...................... Heiiderson~ille.  
1'. LL. l \ l c I < : ~ ~ o r  ........ .... ........ ..... P a l l .  
1'. D. B n r s o s *  .............................................. IT\\-enticth ....................... B r y i  City. 



SOLICITORS 

EASTERN DIVISION 

Same District Address 
WALTER 1,. SMALL ..................... .. ........ -eth City. 

............................ DOSNELL GILLAM .................................... Second Tarboro. 
R. 11. PARKER ............................................ Third ............................... Enfield. 
CLAWSON L. WILLIAMS ........................... Fourth ............................. Snnford. 
JESSE H. DAVIS ........................................ Fifth ................................ New Bern. 

............................. JAMES A. POWERS Sixth Kinston. 
W. F. EVAR-s ........................................... Seventh ........................... Raleigh. 

.......................................... WOODUS KELLUM Eighth .............................. \TTilmington. 
T. A. MCNEILL ............. ... .................. Ninth ............. .... ........ Lumberton. 
11. P. JICLESDOX .......................................... Tenth ........................... D ~ ~ r h a m .  

\VESTERN DIVISION 

........................................ S. PORTER GUVES E n  .......................... o u t  Airy. 
J. F. SPRUILL ...................... .. .................... Twelfth ........................... ,Lexington. 
F. D. PHILLIPS ........................................Thirteenth ................... Rockingham. 
JOIZX G. CARPENTER .................................... Fourteenth ..................... Gastonia. 
ZEB. V. LONG ............................................... Fifteenth ....................... Statesville. 
R. L. HUFFMAN .............. .... .............. Sixteenth ........................ Jlorganton. 

........ ..... JOHXSON J. HAYES ..................................... Seventeenth .. N. Wilkesboro. 
J .  W. PLESS, JR ...................................... Eighteenth ...................... Marion. 
J. E. SWAIN ...............................................Nineteenth ...................... Asheville. 
GROVRR C. DAVIS .............. .. ............... ....nynesville. 



LICENSED ATTORNEYS 

S P R I S G  TERM,  1026 

List of applicants to whom license to practice lam in Sor th  Carolina was granted 
by Supreme Court a t  Spring Term, 1926: 

ABERNETHY, CLAUDE CLARESCE- -. -. - - - - - - - -. _ - - - - -. _ - -. . .. _Spring Hope. 
ABERNETHY, LLOYD NORMAN- - .. - - - - - - - - -. _ - - _ -. _ - - _ - -. _ - - - -Ntwton. 
ALBRITTON~ RICHARD WILLIAM-.. - - - -. . - - - - - - -. - - - - - -. . - - - - - .Hendersonville. 
ALLEY, DOYLE DAVIS-- - - .. . - .. -. - - - - - - . . -. . - - _ -. - _. . -. . - -. _ -SyLva. 
ASCH, BURNHAM- - .. - - _ - - - - - - - .. - - .. - - _ - - - - - - - - - - -. _ - - - - - ._--New York, S. Y. 
AYDLETT, NATHANIEL ELTOS- - - - - - - -. - - .. . -. . - -. - _ - _ - _. - -. _.Elizabeth City. 
BEALL, WILLIAM RILAND ------.---__----.------------------ W h i n g t o n ,  D.  C. 
BELL, BERDON MANLY .---_ ._ -. - - -  - - - - -  -. -. . - - --. .- - .-- - - -.Raleigh. 
BENNETT, ALLIE RAYMOND- _ - - _ -. . - -. - - - - - - - -. - -. . - - -. . - - - -Wliiteville. 
BLACKBURN, JETER MARCELLUS-. _ - _ - - _. - - _ - - _ - _. _ - _ _ - -. ---.North Wilkesboro. 
BRIGGS, ERNEST LELASD-- _ _ _ - - -. . - - - - - - - - - - - - - - -. - - - - - - - - -Burnsville. 
BROWN, JOHN MCKINLEY - - - - _ - -. - - - _  - _ - _ - - - _ _ _ _ _ - _ -. _ _ -. _ _Wilkesboro. 
BROWN, JOHN PEACOCK- - - - -. - - - - - _ - - - _ - - - - - -. - -. . . -. - - -. _ -Crossnore. 
BROWN, JOSEPH WILBUR- - -  -------_. - - - -  - - - -  - - -  -. - - -. - -  - .-..Ch~dbourn. 
BCRXS, AUGOSTUS MERRIMON, JR  .-_- - - - - -. - - - _ - - - _ - _. - -. _ - - - RO uboro. 
CARAWAN, JOHN RICHARD PINKKEY - - - -. . - - - - - - - -. . - -. . - - -. -X'Iessic. 
CAUDLE, THERON LAMAR, 11--- - - - -. - - _ - - - - - -. - - -. - -. - - - - - - -TT'~deshoro. 
COCKE, PHILIP CHARLES, JR.- - - - - - - - - - _ - _ _ - - - - - -. - -. - - -. . - -AsheviIle. 
CONGLETON, LUTHER FLOYD. _ -. - - - - -. - _ -. - - - - - -  - - - - -. . - - - - -TVilmington. 
COOPER, DAISY STRONG- - -. -. _ - _ _ _. - - -. - - -. - - - _ -. .--..--.-.Oxford. 
COSTEN, TIIOMAS WILLIAM, JR. - - . - - -. - _ -. -. -. - _ -. . - -. . . - - _.Gat es~ille.  
COYNER, RANDOLPH STRATTOX- _ - _ - _ - - - _ - - -. - - -. - - -. - - _ - - _ _ -Chapel Hill. 
CRAVEN, WALTER GLUYAS --_.-.--_--.-_-----.__-._----_--- -Charlotte. 
DAVENPORT, JOHN THO~IAS- _ - -. - _ _ _ -. . - -. . _ - _ -. - - -. _. - _ -. _ -Sanford. 
DEARMAN, CLAUDIUS HURSELL-. - - - - - - - _ -. - - -. -. . - - - - - - - -. - -Turner~burg. 
DERAJIUS, JUDSON DAVIE- _ - - - - - - - - - - -. - - - - -. - - - - - - - - - - - - - -Chs.rlotte. 
EDWARDS, HENRY BARRY ----. -. - - _ - - - - - -. - -. - -. - - -. - - -. - - S o  l a  Neck. 
FORBES, CHARLES SIDSEY - - -. . - - - -. _ - -. .. _ _. -. _ - -. _ _ - _. _ -. - _\Va;jhinpton, D. C!. 
GINTER, WILLIAM COYLE-- - - - _ - - - -. _ - _. - - -. - - -. - - -. - - -. - --.Charlotte. 
GRADY, HENRY ALEXANDER, JR. - - - - - - - - -. - - -. _ - -. _ - -. - .. - - - _Clir ton. 
GRANTHAM, GEORGE LEIGHTON- _ - - - _ - _. _ - -. . _ -. . _ -. _ - _. - - _ _Faiz.mont. 
GRAY, NORMAN ADRON- - -. -. - -. - _. - _ -. _ - -. . . _. _ _ _. _. . . -. _ _Wa~.hington, D. C . 
HALLINAN, DAVID FRASCIS- -. -. - -. . -. - - - -. - -. . - -. - - -. -. - --.Raleigh. 
HARRIS, JOHN OATES- - - _ - _ - - - - - _ - - - -. - -. - - - _ -. - _ _. _ - _. - - - -Durm. 
HODGES, BRANDON PATTON- -. - _ - - _. .. - -. . - -. -. -. -. _ - -. _ _. _ _ _.lsh~:ville. 
HOLT, BRYCE ROSWELL- - - - - - -. -. . - - - - - -. . - -. -. - - -. - - -. - -. .~IcIIeansville. 
HOOD, BRODIE EARL - - - -  - - .. -. - _ -. _ - -. - - .. - - _ _ - -. - _ _. -. . . -. _ -GoIcLsboro. 
HORTON, ALEXANDER TELFAIR, JR. -. - - -. - - - _ -. _ - .. - - - - - -. . - - .Ral~,igh. 
HORTOX, OSSIE LEE- - - -  -. - - - - _ - - - - - - - - -. _ - -. - _ _ _ - - _ - -. _ - - .Ape.u. 
JIJIISON, T H O ~ ~ A S  PEARSON- _ - -. -. - - - - - - - - - - -. -. - - - -. -. - - _ - -Chaplotte. 
JORDAN, CHARLES EDWARD. - - - _ - - - -. - -. . - -. - - - - -. - - -. -. . - - -Dur lam. 

r i 



LICENSED ATTORNEYS. rii 

........................................ L L O Y ~ ,  A i ~ ~ ~ ~ ~ ~ -  .Raleigh. 
................................ LONG, MERL MALTBY-.. Charlotte. 
............................... MEADOR, LESLIE DAVIS.. -Burlington. 
................................ MEYER, JULIUS EDWARD. Charlotte. 
................................. MEYERS, FORD MONROE. .Thomasville. 
................................. MITCHELL, HUGH GORDON .States~illc. 

............................. MOORE, JOSEPH UNDERWOOD. .Fayetteville. 
......................................... MOORE, OGDEN. .Charlotte. 

................................ MORRIS, CHESTER RALPH.. .Sunbury. 
............................. MORTON, GARRETT HORART.. .Albemarle. 

.................................... >loss, CLIFTON DEAN .Enfield. 
................................ NAYLOR, JOSEPH HESCHOL -Dunn. 
................................ O'DONNELL, JOHN JOSEPH-.. Brooklyn, S .  Y. 
............................. OVERTON, RICHARD BUXTON. .-Nashville. 
............................... OWEN, FREDERICK CLEMENT .Durham. 

................................. PACE, HUGH NAPOLEON-. _Wilmington. 
PEGRAM, SAM JAY. .......................................... Asheville. 

..................................... PINER, JOE WHEELER o r e h e a d  City. 
............................... PRICE, WILSON HORACE-.. --Charlotte. 
............................... PRIDGEN, CARL WALDO, JR. .Lumberton. 
.............................. PROCTOR, ROBERT WRIGHT-. -Lumberton. 

............................... RAPER, SAMUEL EUGENE.. --Lexington. 
............................................. RAY, JACK-. .Newland. 

.................................. RICE, ALBERT MORRIS.. -Lumberton. 

................................... SEARCY, WILLIAM GUY.. Charlotte. 

.................................. SHAW, GILBERT AVERY.. _Fayetteville. 
................................ SLEDGE, JOHN WAYLAND-. _Louisburg. 
.............................. SMITH, CHARLES BRANTLEY.. .Pikeville. 

................................ SMITH, WILLIAM HARLEY. -.Durham. 

................................. TAYLOR, ELTON BERDON- .Asheville. 
........................... THOMPSON, MELVIN JOSEPH-. .-Durham. 

.......................... THORNTON, CHARLES ANTHONY.. .Chapel Hill. 
.......................... TOWNSEND, FOLGER LAFAYETTE --West Durham. 

.......................................... CHLER, ARMIN-. Charlotte. 
............................. UZZELI., GEORGE RANDOLPH-. Al i sbury .  
............................. \TALKER, BARNEY WILLIAMS.. .Spray. 
.................... IVARD, DAVID LIVINGSTON, JR --....-...-New Bern. 

............................... WARREN, THOMAS JULIAN- ..Hurdle hlills. 
.............................. KATSON, LEMUEL EDGAR, JK. .Smithfield. 
.............................. \YEAVER, RUSSELL MAUZY.. .Island Ford, Vn. 
............................... \VILLIAMS, BYRON ERWING- -1Iarshville. 

................................. WHITE, JOHN FERXANDO. .Edenton. 
............................... WHITENER, THOMAS M A N L Y  Hickory. 
.......................... \VHITTINGTON, JOHS HENRY.. --..Charlotte. 

Under Comity 4ct- 

GENTRY, JOHN JOSEPH (from South Carolina). 
HAMER, A L (from South Carolina). 

HYDRICK, JOHN HENRY (from South Carolina). 



CALENDAR OF COURTS 
TO R E  HELD I S  

KORTH CAIROLIKA DURING THE FALL TER \I O F  1926 

SUPREME COURT 

The Supreme Court meets in the city of Raleigh on the first ?\Ionday in February 
and the last Monday in August of every year . The examination of applicsnts for 
license to practice law. to be conducted in writing. takes place one week before 
the first Monday in each term . 

The Judicial Districts mill be called in the Supreme Court in the following 
order: 

FALL TERLI. 19% 

First District ........... .... ........................................................................ August 31 

Second District ......................................................................................... September 7 

Third and Fourth Districts .................................................................. Sel~tember 11 

Fifth District ........... ........ ................................................................. September 21 

Sisth District ............................................................................................ September 2S 

Seventh District .......................................................................................... October 6 

Eighth and Ninth Districts .......... ... .................................................... October 12 

.............................................................................................. Tenth District October 19 

.......................... Eleventh District .............. ... er  26 

Twelfth District ......................................... -be 2 

Thirteenth District ................................................... -er 9 

Fourteenth District ................................................................................. Sovenber  1G 

.......................................................... Fifteenth and Sixteenth Districts Sovember 2:: 

Seventeenth and Eighteenth Districts ................................................. Sovember 30 

.......... ................................ Nineteenth District .... .... .. Ilecember 'i 

1'n.elltietli District ..................................................................................... 1)ecelnher 14 
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SUPERIOR COURTS, FALL TERM, 1926 

The parenthesis numerals following the date of a term ~ndicate  the number of 
~veeks during which the term may hold. 

In  many instances the statutes apparently create conflicts in the terms of court. 

THIS C ILEXDAR IS  UNOFFICT.4L 

EASTERN DIVISIOS 

FIRST JUDICIAL DISTRICT 

FALL TERM, 1926-Judoe S u n n .  
Cnmdril-Rept. 2 i .  
Beaufort-July 25'; Oct. 4 t  (21; S o r .  22; 

Dcc 201. 
Gates-hue. 2; Dee. 18. 
Tyrrell-Nov. 29. 
Currituck-Sept. 6 .  
Chowan-Sept. 12; n e c .  6. 
Pasquotank-Sept 2Ot: S o v .  3:; T o r  15t .  
Hyd-Oct.  IS. 
r)a~e-Ort.  25 
l'erquinian.~-Nov. 1. 

SECOND JUDICIAL DISTRICT 

FALL T E R M ,  19?6-Ju4!,e G r n i ! ~ .  
JVasliington-July 12. Ort 25. 
Sash--.-lug 23'; O c t . ' I l t ;  K o r .  2(1*; D r r .  6 t .  
W~lson-Sept. 6 ;  Oct. I t ;  No\-. I t  (2) ;  Dry. 20. 
I;,dgecombe-Sept. 13; Oct. 18; Nor .  15t (2) .  
Xartin-Sept. 20 ( 2 ) ;  Dee. 13. 

THIRD JUDICIAL DISTRICT 

Sorthampton-AUK. 2 % ;  S o l -  1 ( 2 ) .  
llrrtiord-July 26*; Oct. 18 ( 2 ) ;  Dee. 13t  (?) .  
Hahinu-hug. 16 ( 2 ) ;  Oct. At ( . i)  (2); L o r .  29 

(2)  
Bertic-.dug. 30 (2) ;  Srpt .  1 3 t ;  S o r .  15 (2) 
\Varren-Sept 20 (2) .  
1-ance-Ort. 4*; Oct. l l t .  

FOURTH JUDICIAL DISTRICT 

F ~ L L  T E R ~ I ,  1926-Jufi,e Craiuner 
I.ee-July 10 12); Pept. 20t ;  Nor .  1 ;  xol-. 8 t .  
Chathani-Auy. 2 t  ( 2 ) ;  Oct. 25'. 
,Johnston-.lug. 16:; Scpt. 2 i t  ( 2 ) ;  Drc.  13 (21. 
\\ nvnr-.-lug 23 ( 2 ) ;  0i.t. 1 I t  ( 2  1 ;  S o v .  29 ( 2 ) .  
Hn;nctt-$rpt 6 ;  Rept. 13t ;  S o v .  1 s t  (2) .  

FIFTH JUDICIAL DISTRICT 

& L L  TEAM. 19?6-Jul~ ,e  S i n c l a ! ~ .  
Pitt--.lug. 231; .lug 30; Sept. 1 3 t ;  Sept. Z i t ;  

Oet. 2Rt; NOV 1. 
Crnvrn-Sept. G*; Ort l+ ( 2 ) ;  Sol-.  221 (21. 
Cnrtcret-Oct. 18; Ilec. Ot. 

SIXTH JUDICIAL DISTRICT 

FALL TERM, 1926-Jufi,e D e ~ i n  

c+ 
Onslow-July 1 9 t ;  Oct. 11; Kov. 22t ( 2 ) ;  Dec. 

" 8 .  

Duplin-July 12'; Aua. 30t (?); Oct. 4'; Dec. 
6 ;  Dec. 13t .  

Snrnpson-Aug. 11 ( 2 ) ;  Hept. 13t ( 2 ) ;  Ort .  25 (2) .  
1.enoir-Aug. 23'; Oct. 18; K o r .  8 t  ( 2 ) ;  Uec. 

13* 

SEVENTH JUDICIAL DISTRICT 

F A L L  TERM. 1926-Jul'ye Bond .  
Wake-July 12'; Sept. 13'; Sept. 20 ( 2 ) ;  Ort .  

4 t :  Ort .  11': Oct. 25t (2); K o r .  8*; S o r .  29t (21; 
Dec. 13' ( 2 ) .  

Franklin-.-lug. 30t  ( 2 ) ;  Oct. 18'; Nor .  151 (2) 

EIGHTH JUDICIAL DISTRICT 

FALL T E R M ,  1926-Judr,e Bornhzll.  
Sew Hanorrr-July 26'; Sept. 13'; Sept. 2 0 t ;  

Oct. 181 ( 2 ) :  Sol.. 15': Der.  6 t  (2) .  
Prnder-Sept. 27; Kov. l t  (2).  
Colunil~us-.lug. 23 ( 2 ) ;  Nov. 22t (2) .  
13runs~\ick--Yrpt. 6 t ;  ( k t .  4 

NINTH JUDICIAL DISTRICT 

Robeson-July 12' ( 2 ) ;  Hept. 6 t  (2); Oct. 4 t  
( 2 ) ;  S o r  8'; Drc. 6 t  (?I. 

Rlade11-Aug. g * ;  Oct. 18t .  
Hoke-.-lug. 16 ( 2 ) ;  Nov. 15. 
Cuniherlnnd-.-lug. 30*; Sept. 20t (2) ; Oct. 

25t ( 2 ) ;  L o r .  22.. 

TENTH JUDICIAL DISTRICT 

FALI TLRV,  1926-Jul'qe Danzelb 
Alamance-.\us 16'; Sept. 6 t  (2) ;  S o v .  29.. 
Durham-July 10'; Sept. 20t ( 2 ) ;  Oct. 11.; 

KO\.. l t  1%); DPC. 6*. 
Gran\.lllc-.July 26: Oct. 2 5 t ;  T o r .  15 (2) .  
Orange-.iuy. 30: Oct. 4 t ;  Der. 13. 
Prrsurl-.-lug. 9 ;  Ort 18. 



Y COURT CALESDAiR. 

-- 

WESTERS DIVIYIOS 

ELEVENTH JUDICIAL DISTRICT 

FALL TERV,  1926-Jr1~w'e 0 , . 1 r z h ~ .  
.%she-July 12t (21: Oct. 18'. 
Forsyth-July 26* ( 2 ) :  Sept. 1 3 t  ( 2 ) ;  Oct. 4 

( ? ) ;  So\- Rt (? ) ;  Dec. tit (.I): D c r  13'. 
RocLinghnm-.\un 9' 1 2 ' :  So\-. ? ? t  ,?1 .  

.%lleghany-dept. 9, 
Surry-.lug. 30 ( 2 ) ;  Or t .  25 ( 2 ) .  

TWELFTH JUDICIAL. DISTRICT 

F.ILL TERM,  113?G-J1r.'b-e li.ehb. 
Dnviclson-July 19t ( 2 ) ;  . lup.  23'; Pcpt. 1 3 t ;  

S o r .  22 ( 2 ) .  
Guilford--AUK. 2'; .iue. S t  ( 2 ) ;  . lug.  301 ( 2 ) :  

Rept. 20- ( 2 ) ;  Oct. l t  ( 2 ) ;  S o v .  I t  ( 2 ) ;  So \ - .  15'; 
Dec. 6 t  ( 2 ) :  Dec. 20'. 

Stokes-July 1 2 t ;  Oct. 18'; Oct. ?5t .  

THIRTEENTH'JUDICIAL DISTRICT 

F A L L  T E R M ,  19?6--Jr~Jbe F ,? ley .  
Stanly-July 12; Oct. l l t ;  S o v .  ?2. 
Richmond-July 1 s t ;  Ju ly  26*; Sept. 6 t ;  Oct. 

4': S o v .  8 t .  
Cnion-AUK. 2.: Aucr. 23t 12); Oct. 1R: Oct. 2.51. 
.inson-Sept. 13*; Sppt. Z i t ;  Nov. 1 s t .  
1Ioore-.lw. 16*; Sept .  ?Ot: Der .  13t.  
Scotlnnd-Nov. I t ;  S o v .  29 ( 2 ) .  

FOURTEENTH JUDICIAL DISTRICT 

F A L L  TERM.  1026-Jn l i e  Schencb. 
Jlwklrnburg-July 12' ( 2 ) ;  . lug.  30'; Rept, 

6 t  (2) :  Oct. 4'; Ort .  l l t  ( 2 ) ;  S o v .  l t  ( 2 ) ;  Sox-. 
15*; Nov.  22t (2) .  

Gaston-Aug. 1 6 t ;  Aug. 23'; Sept. ?Ot ( 2 ) ;  
Oct. ?5*; Dee. 6 t  ( 2 ) .  

FIFTEENTH JUDICIAL DISTRICT 

F A L L  TERM. 1926-Judl;e .llcElroy. 
1Iontgoniery-July 12. Sept. Z i t  Oct. 1. 
Randolph-July l!lt (i); Sept. 6.: DCC. 6  ( 2 )  
Irrdell-.lug. 2  ( 2 ) ;  S o v .  8  ( 2 ) .  
Cabarrus-Aug. I6 (3) :  Oct. 18 (2) .  
Rowan-Srpt. 13 ( 2 ) ;  Oct. l l t ;  S o v .  ?? ( 2 ) .  

'For criminal cases only. 
tFor  c ~ v i l  cases only. 
:For jail a n d  ciml rases. 
I.%) Emergency Judge t o  he assigned. 

SIXTEENTH JUDICIAL DISTRICT 

F*LL T E N ,  19?6-J,~?r,e I I n r w w d  
Catnwbn-July 5  ( 2 ) ;  Sept .  6 t  ( 2 ) ;  Sox-. 15.; 

nnn a i  
L,X < .  " ,  . 

Lincoln-Julv 113. Oct I f , ;  Or t .  25t .  
 levela and-julv '26 12) ;  Yov. 1  (2) .  
Burke-:\ug. 13 ( 2 ) ;  &pt.  27t (31; DCC. 13* ( 2 )  
Caldwell-Aug. 23 ( 2 ) ;  1 ov. 29 (2) .  

SEVENTEENTH JUDICIAL DISTRICT 

F . ~ L L  TEIIZI,  1926-Judse L a n e ,  
.llexander-Sept. 20 (2) .  
I-adkin-.lug. 23*; Dec. 13t (2) .  
\l'ilkrs-Aup, 9  (21: Or t .  I t  ( 2 ) .  
Davie-.lup. 30: Der.  6 t  
Kataugo-Sept. 6 (a). 
Jlitrhell-July 2 6 t ;  S o v .  15 (2).  
A\-ery-July 5 t  ( 3 ) ;  Oct. 18 ( 2 ) .  

EIGHTEENTH JUDICIAL DISTRICT 

F A L L  TEIIJI .  1926-Ju?ce Shnlc .  

NINETEENTH JUDICIAL DISTRICT 

" - 
Buncombr-July l 2 t  (21; Ju ly  26; Aug. 2 t  

(2) :  . - \ u ~ .  16; .\up. 30: Se!,t. 6 t  ( 2 ) ;  Sept. 20; 
Oct. 4 t  (2) :  Or t .  18: S o v ,  I t  (2) ;  Nov. 15; S o v  
29: Dee. 6 t  ( ? \ :  Dee. 20. 

!dadison-.lug. 23; Sept .  27; Oct. 25; S o v .  22. 

TWENTIETH JUDICIAL DISTRICT 

FALL TERII,  19?6-J1~,'ge h'arfinq. 
Haywood-July 12 ( 2 ) :  Sept .  20t ( 2 ) ;  S o v .  29 

121 
Cherokee-.lug. 9  (2) ;  S o v .  8  (2 )  
Jackson-Oct. 11 ( 2 ) .  
Swain-July 26 (? ) :  Oct. 25 (2).  
Grahani-Sept. 6  (2).  
Clay-Oct. 4 .  
.\lacon-.4ug. 23 12) ;  So.:. 22. 



UNITED STATES COURTS FOR NORTH CAROLINA 

DISTRICT COURTS 
Ensterx District-ISAAC 11. MEEKINS, Judge, TTilson. 
I17ester~l District-JAMES 15. BOYD, Judge, Greensboro. 
11-ester% District-EDWIX T A T E ~  WEBB, Judge, Shelby. 

EASTERIK DISTRICT 
Terms-District courts a re  held a t  the time and place a s  follo\vs: 

Raleigh, fourth hlonday af ter  fourth hlonday in  April and October. 
Civil terms, first Monday in  Alaich and September. S. A. ASHE, 
Clerli. 

Elizabeth City, second Monday in April and October. J. P. THOMPSON, 
Deputy Clerk, Elizabeth City. 

Washington, third Monday in April and October. ARTHUR 3 1 ~ 1 0 ,  
Deputy Clerk, Washington. 

S e w  Bern, fourth Rlonday in April and October. ALBERT T. WILLIS, 
Deputy Clerk, New Bern. 

Wilmington, second Monday af ter  the fourth Monday in April and 
October. H. H. FORD, Deputy Clerk, Wilmington. 

Fayetteville, Monday before the last  Rlonday in March and September. 
S. A. ASHE, Clerk, Raleigh. 

Wilson, first hlonday in April and October. S. A. ASIIE, Clerk, 
Raleigh. 

O F F I C E R S  

IRYIN B. TUCKER, United States District  Attorney, Whiteville. 
J .  D. PARKER, Assistant United Sta tes  District Attorney, Smithfield. 
WILLIS G. BRIGGS, Assistant United States District Attorney, Raleigh. 
R. W. WARD, United States hlarshal, Raleigh. 
S. A. ASHE, Clerk United States District Court, Raleigh. 

WESTERN DISTRICT 
Terms-District courts a re  held a t  the time and place a s  fo l lo~vs:  

Greensboro, first Monday in June and December. R. 1,. BIAYLOCK, 
Clerk; RIYRTLE DWIGGINS, Chief Deputy;  DELLA BGTT. Deputy. 

Statesville, third Monclay in April and October. IT. W. LEINSTER, 
Deputy Clerk. 

Asheville, first Monday in hlay and November. J. Y. JORDAN and 
0. L. RIcI~uRD, Deputy Clerks. 

Charlotte, first Monday in April and October. E. S. WILLIAMS, Deputy 
Clerk. 

Wilkesboro, fourth Monday in May and November. J~ILTON ~ I C S E I L L ,  
Deputy Clerk. 

Salisbury, fourth Monday in April and October. IT. TI'. LEIYSTER, 
Deputy Clerk. Statesville. 

Shelby, fourth hIonday in  September and third Monday in 3Iarcll. 
E .  S.  WILLIAM^, Deputy Clerk, Charlotte. 

O F F I C E R S  

FRAXX A. LIXXEY, United States District Attorney, Charlotte. 
F. C. PATTOX, Bssistnnt United States Attorneg, Charlotte. 
THOS. J. H-~RKIKS, Assistant United Sta tes  Sttorney, Asheville. 
K. J. KIKDLEY, Assistant United States Attorneg, Charlotte. 
BROWS LO\^ JACKSON, United States Marshal. Asheville. 
R. L. B L A ~ L O C K ,  Clerk United States District Court, Greensboro. 

s i  
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FALL TERM. 1925 

T. E. AND E. P. COOK v. THE TOWN O F  MEBANE. 

(Filed 27 January, 1926.) 

1. Water and Watercourses-Riparian Rights-Riills. 
An upper riparian owner of land on a stream may reasouably use the 

waters thereof for domestic purposes, and not: otherwise diminish i ts  
flow to the injury of the lower proprietor, or its substantial use to the 
injury of a water mill, which has bwu built on the stream below. 

2. Public Health-Water and Watercourses-Municipal Corporations- 
Sewage-Cities and Towns-Nuisance-Pollution of Stream. 

The pollution of a stream by a muuicipality emptying its sewage 
therein, causing damage to a lower proprietor, affectiug the operation 
of his water mill operated for gain by impairing the health of his em- 
ployees thereat, subjects the municipality to au action by the lower pro- 
prietor for damages by the nuisance thereby caused. 

3. Same-Constitutional Lam-State Board of Hea l t l i~overnment .  
Where a municipality empties i ts  sewage into a stream, to the dam- 

age of the lomer proprietor thereon, directly cansiug ill health to  the 
lower proprietor and his family, aud to those operating his water mill 
thereon, to the substantial impairment of its ralue, is the taking of pri- 
vate property fa r  public use inhibited by the orgauic law, without just 
compensation, and the municipality is liable to the lower proprietor for 
damage to his property he has sustained, caused b~ the nuisance, and 
the approval of this method by the State Board of Health, as i t  may 
affect the public health, is no valid dcfenie to the action. 
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Suisnnce-Water a n d  Watercourses-Damages-Health. 
IYhere a municipality discharges it4 sewage into a stream and pollutes 

its waters so a s  to cau\e it  to give off offensive odors tc, the diminution 
in value of the lands of the lower proprietor, it is a nuicance for which 
the lower proprietor may recover his damages. 

Sanie-Evidence-Damages. 
Where damages are sought in an action against a city alleged to 

have bren caused to plaintiff's water mill by diminishing the flow of 
ant1 polluting the mill stream, evidence that  other mill<; in the locality 
had been shut down is incompetent, unless there is eridmce that it  was 
from the same cause. 

Appeal and  Error-Evidence-Trials-Harmless Error .  
Esclusion of elidelwe is  not reversible error if the evidence ruled out 

has been thereafter substantially admitted upon the trial. 

Damages-Loss of Profits. 
Where the plaintiffs established I~usiness has been impaired by an 

actionable nuisance of the defendant, evidence of the loss of profits 
caused by defendant's act is competent upon the question of the plain- 
tiff's damage to his property. 

Rvidcnce-Damages-Suisance-Health. 

Where the plaintiff's action is for damages for injury to the value of 
hi., water mill caused by the emptying of sewage by a city into the mill 
stream, evidence of the impaired health caused thereby the defendant's 
act before and after its commission, is competent. 

Same--Injury t o  Lands-Water Mill. 
Where the plaintiff has been damaged by the defendant city emptying 

its sewage into his mill stream, in diminution of the I alue of the mill 
long since eutablished, the damages recoverable extend to the injury 
caused to the entire tract of land, consisting in this case of one hundred 
and s is ty acres. 

10. Instructions-Construed as a Whole-Appeal a n d  Error. 
A charge will be construed as a n7hole i n  i ts  related parts, and an 

instruction in part that  the plaintiff may upon certain evidence recover 
the entire damage sought in the action will not be held for error if so 
construed i t  appears that  the plaintiff was required to  reasonably reduce 
the damage or nuisance, or the injury to  his p r o p e r t ~ ,  which the lam 
required under the circumstances. 

11. Judgments--Condition-Verdict. 
Where the trial judge has intimated he would let the, verdict stand if 

the defendant against whom the verdict was rendered mould agree to 
make certain provisions of the sewage into the mill stream of the plain- 
tiff, causing injury to his property, which the defendait refused to do, 
the judgment upon the verdict i s  not objectionable as  I~eing conditional. 

APPEAL by defendant  from Culvert, J., and  a jury, at Second May 
Term, 1925, of ALAAIANCE. NO error .  
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T h e  statement of case on appeal is  as fo l lom:  
"The plaintiffs allege tliat certain real propcrty, consisting of I60  

acres of land and a mill site o~vned by them had been damaged by the 
defendant. They allege tliat thc defendant had installed a system of 
water n-orks and that it took the na ter  from a stream that  flowed do~vn 
to and through the lands of the plaintiffs, and so diminished the  flow of 
said stream that it damaged both the land and mill site of the plaintiffs. 
They alleged that the defendant had installed a sewerage system and 
that  the sever outlet for a part  of said town emptied into a stream that 
flolr-ed down to and into tho stream that  ran through the lands of the 
plaintiffs and caused them in jury  and damage. 

"The defendant answered and alleged that it owned land situate upon 
the stream that  flowed down to the lands of the plaintiffs, abore the 
lands of plaintiffs, and that  i t  had a right to use the water, and that  
the amount it took caused the plaintiffs no damage. I t  admitted that it 
had installed a sewer system, but averred that  i t  had so installed the 
same and provided for an  outlet for the same as that  its system was 
approved by the health authorities and engineers, and it alleged that  the 
manner in which said sewer system was installed and maintained did 
not i n  any way affect the plaintiffs, and it denied all allegations of the 
plaintiffs that  it had endamaged them in any way." 

The issues submitted to the jury and their answers t h ~ r e t o  were as 
follo\vs : 

"I. Are  the plaintiffs the owners of tlie land described in tlie com- 
plaint ? Answer : Yes. 

"2. H a s  the defendant wrongfully and unreasonably direrted and 
used the water from Hi l l  Creek? d n s ~ ~ - e ~ :  Yes. 

"3. What  permanent damages are the plaintiffs entitled to recover of 
the defendant by reason of such use and dirersion? A n s ~ e r :  Yes, $4,000. 

"4. Have the plaintiffs been damaged by the illstallation and maiu- 
tcnanco of a senwage system by the defendant as alleged in  the com- 
plaint ? Answer : Yes. 

" 5 .  What  permanent damages are  the plaintiffs entitled to recorer of 
the defendant on account of the installation and maintenance of said 
sewerage system? Answer: yes, $6,000." 

Defendant made numerous exceptions and assignments of error to the 
admission and exclusion of evidence, refusal of prayers for instructions 
and to the charge of the court below, and from the judgment rendered 
appealed to the  Supreme Court. 

J .  Elmer Long and McLendon & Hedrick for p1ainti.f~. 
T .  C.  Carter and Brooks, Parker Le. Smith for defendant.  
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CLARKSON, J. The complaint of plaintiffs is two-fold (1)  That de- 
fendant diverted water from Mill Creek which flowed through their land 
and damaged their land and mill site; (2)  that after taking the water 
from Mill Creek for municipal purposes that below this intake the 
defendant emptied its sewerage into Susan Mebane 13ranch, which 
flowed into Mill Creek and damaged their land and mill site. Defendant 
both diverted and polluted the water that ran through plaintiffs' land 
to their damage. 

Defendant denied that there was any appreciable amount of water 
taken or sewage disposal that emptied into the stream that would be 
actionable and cause damage to plaintiffs, and alleged that it had a right 
as a riparian proprietor to divert the water. That the sewage disposal 
outlet was approved by its engineer and the health a~tl-~orit ies.  

On these contentions the issues were framed and submitted to the jury. 
(1) As to diverting water, the principle is well settled in this State 

and reiterated in Smith v. Norganton, 187 N .  C., p. 803: "That a 
riparian proprietor is entitled to the natural flow of a rrtream running 
through or along his land in its accustomed channel, undiminished in 
quantity and unimpaired in quality, except as may be occasioned by the 
reasonable use of the water by other like proprietors. Pugh v. Wheeler, 
19 N.  C., 50; S. v. Glen, 52 N. C., 321; Walton v. Jfills, 86 N.  C., 280; 
~IlcLaughli~z v. ilffg. Co., 103 N. C., 100; Adams v. R.  R., 110 N. C., 
326;  Durham v. Cotton Xills, 141 S. C., 615; Harris v. 6'. R., 153 N. C., 
542." Rouse v. Xinstolt, 188 N. C., p. 24. Rufln,  C. J., in Pugh v. 
Wheeler, supra, p. 55, speaking to the subject of diverting water, says: 
"If one build a mill on a stream, and a person above d vert the water, 
the owner of the mill may recover for the injury to the mill, although 
before he built it he could only recover for the natural uses of the 
water, as needed for his family, his cattle and irrigation." 

(2) As to polluting water, it was said in Finger v. Spinning Co., 
190 N .  C., p. 78: "The fact that this may call for the expenditure of 
large sums of money by defendants cannot be considertld as justifying 
the continuance of a trespass upon or a nuisance to the 1:lnds of plaintiff 
by defendants. As said by Chief Justice Clark, in Rhyne c. X fg .  Co., 
supra (182 N .  C., 489), 'Defendants must attain its ends, advance its 
interests, or serre its convenience by some method, rhether in im- 
proving its sewerage system or otherwise, which shall be in accordance 
with the age-old maxim that a man must use his own property in such a 
wag as not to injure the rights of others, sic ufere tuo, ut alienum non 
1ceda.s.' " 

Ilolce, J., in Donne11 v. Greensboro, 164 N. C., 334, speaking to the 
subject of sewage disposal, says: "The decisions of tkis State are in 
approval of the principle that the owner can recover such damage for a 
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wrong of this character, and that  the right is not affected by the fact 
that  the acts complained of were done in the exercise of gorernmeiital 
fullctioris or by express municipal or legislatire authority, the position 
being that  the damage arising from the impaired value of the property 
is to  be considered and dealt with to  that  extent a s  a 'taking or appro- 
priation,' and brings the claim within the constitutional principle that  
a man's property may not be taken from him for the public benefit except 
upon compensation duly made. This  decision, announced in  Ii t t le v. 
Lenoir, 151  N. C., 415, i n  an  opinion by Associate Justice Xanning, was 
reaffirmed and applied in  the more recent cases of ..lfoser v. Burlington, 
162 N.  C., 141;  Ilimes c. Rocky Mounf,  162 N.  C., 409;  and is sustained, 
we think, by the great weight of authority in this country. TTrincltell v. 
IT'at~seka, 110 Wis., 101;  Bohan c. Port Jercis, 122 N.  P., 1 8 ;  Joplin 
X f g .  Co. v. City of Joplin. 121  Xo., 129;  Village of Dwight G. Hayes, 
150 Ill., 2 7 3 ;  ,lIuclcwordt v. City of Guthrie, 1 8  Okla., 32;  Ylat t  v. 
Waterbury, 72  Conn., 531." Rhodes v. Durham, 165 h'. C., 679; Penning- 
ton v. Ta~boro ,  184 S. C., 71; Dayton v. ilshecille, 185 X. C., 1 4 ;  
Sandlin v. Il7il4mington, 185 N. C., 257. 

Thcre are  certain methods by ~ d i i c h  the sewage disposal of munici- 
palities can be rendered practically harmless by establishing septic tanks, 
sewerage filters and contact bed system, etc. There is no evidence that  
these precautionary methods were pursued by the town of Mebane in 
the present case. The  only treatment the sewage got was that  afforded 
by nature-purification as i t  floned down the stream. This method was 
approved, from the evidence of defendant, by the State Health Depart- 
ment, so f a r  as health goes. This  approval did not concern nuisances. 
Under Eminent Domain, C. S., ch. 33, if the town of Mebane has no 
charter rights on the subject, the right and remedy is  given to condemn 
necessary land for the purpose. C. S., 1706 (2)  "Municipalities operating 
water systems and selver systems," ctc. Rouse v. Kinston, 188 N .  C., 1. 

I t  was in evidciicc that defendant had purchased about an acre of land 
lying on the va ters  of Xi11 Creek. I n  the deed to the defendant was also 
conveyed "Right of ingress and egress to lay water mains orer the said 
lands; all of the \later rights abol-e the said property and below the 
said property olmed by the said C. F. Cates and other appurtenant 
easements." This  land, purchased by defendant from C. F. Cates, was 
above plaintiffs7 land on Mill Creek. 

The judge's charge contaiued the following: "Has the defendant 
wrongfully and unreasonably direrted and used the water from Mill 
Creek? Every riparian owner, that  is, every owner of land adjoining a 
natural stream is entitled to the natural flow of water of a running 
stream through or along his land in i t s  accustomed channel, undiminished 
in quantity a i d  unimpaired in quality except as may be occasioned by 
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reasonable use of the strean1 by other like proprietors or owners. A\ 

r iparian owner has the right to make use of water beneficial to himself 
on r iparian land which his situation makes ~oss ib le ,  so long as he  does 
not iiiflict any substantial in jury  upon those below him, hut as all 
r iparian owners ha re  an equal right to use the water each must exercise 
his rights in a reasonable maliner and to a reasonable extent so as not 
to interfere uiinecessarily with the rights of others." This charge on 
this aspect gave defendant all that i t  could ask under thc law. 

I n  Harris v. R. R., 153 K. C., p. 6-24, it is  said:  "Thev may use the 
water for any purpose to which i t  can be beneficially applied, but in 
doing so they hare  no right to inflict material or substantial in jury  upon 
those below them. TT'illiamson v. Canal Co., 78 N. C., 157 ;  Gould on 
Waters, pp. 394-395 ; Angel1 on Water C'omrs., pp. 96-97 ( 7 ed.)." 

The  court cllarged what constituted a nuisance: " S o n ,  gentlemen, a 
nuisance is anything which works hurt ,  inconvenience x damage, or 
which essentially interferes with the enjoyment of life or property, and 
the pollutioi~ of water by the discharge iuto a stream of matters which 
are  offensire in odor or ~ r h i c h  rel~ders it unfit for  such use as it liad 
heretofore been reasonably put to, is a nuisance." 

The court's definition is  the one generally accepted. 29 Cyc., L. & P., 
p. 1152. "The term 'nuisance' meails literally annoyance; anything 
which works hurt ,  iliconrenience, or  damage, or n~hich essentially inter- 
feres with the enjoyment of life or property." 

The first six assignments of error.-E. P. Cook, plaiiltiff, was asked 
on cross-exan~inatioi~: "(1) Q. Vl lcn  did the Scott Nil1 :top operation? 
( 2 )  Q. I s  the Vincent Mill now running?  ( 3 )  Q. How long has it heen 
si~lcc the Vincent Nil1 has been running? (4)  Q. I s  that  mill now r u w  
ning? ( 5 )  Q. HOW long since that  mill was stopped? ( 6 )  I know the 
Cooper Xi11 at Carr ,  ~vhich  was moved to Mebane. I x7as operated 
bv an  oil engine and they moved the mill to Mebane and i t  is  now 
operated in  RIebane." 

Tho court below in excluding the e ~ i d e n c e  "stated t h a ,  the defendant 
might be able to lay a foundation which would make the eridencc tend- 
ing to  show that  other ~ m t e r  niills i n  the ricinity of the plaintiffs' mill 
had stopped operation competel~t, but that  the  court was excluding i t  
at t ha f  time." 

I n  the future progress of the trial, there lvas no erid2nce tending to 
show that  any of the mills named had shut down or ceased to operate 
on account of general economic coriditions such as would naturally affect 
plaintiffs' mill, which was run  mostly by water pon7er. 13. P. Cook, one 
of the plaintiffs, testified that  their mill was shut down because of the 
diversion and pollution of water by defendant in Mill Creek. That  was 
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the issue before the jury. Witness could not be expected to know why 
other mills, with which he had no connection, had ceased to operate. 
Bu t  the xitness Cook later was asked by defendant two general questions 
covering the same proposition: "Q. Don't you know that, regardless 
of any water powers or sewerage systems that  the mill business, the 
kind you were doing in that  neighborhood and section, has gone all to 
pieces and decreased very materially in  recent years with everyone about 
there? Answer : Nil1 business kept up, I kno157 that  our mill business 
had not. Q. I ask you if just p r e ~ i o u s  to and at the time Xebane in- 
stalled its water works arid seaerage system and since that  time, if 
market conditions ha re  not been such as that mills similar to the one 
you were operating, located i11 that  vicinity arid doing a similar business 
to that  done by you, have not had to cease operations, or have been 
unable to operate properly? Answer: I will answer that question by 
saying I do not think there is a mill in that  country would have had to 
close down on account of not having to sell their produce. They have 
been ommed and operated by men who did not give them attention." 

Later, defendant's witness, J. E. Sellars, on direct-examination, testi- 
fied: "I operated this mill of mine since 1913, but do not operate the 
wheat part of the mill now, because I did not feel able to buy the  
modern inachiricry to compete with the older mills, and I could riot give 
it nly personal attention and, with the incompetent millers, I could not 
make anything. I refer, when I say competition of other mills to the 
mills that  are making up-to-date, self-rising flour with mixtures and 
bleachers. There is one of those mills in Mebane." 

I f  it  was error to exclude the specific questions asked, as contended by 
defendant, it  can't complain. A general question was asked by defendant 
embodying substantially the specific questions and answered without 
objection. 

I n  Ledford c. Lumber Co., 183 N .  C., p. 616, i t  is said:  "The erro- 
neous admission of evidence oil direct examination is  held not to be preju- 
dicial when it appears that, on cross-examination, the witness was asked 
substantially the same question and gare substantially the same answer." 
Hamilton v. Lumber Co., 160 N. C., 48;  G e n f ~ y  v. Ufili f ies Co., 185 
3. C., 287; Hanes c. c'tilities Co., post, 13. 

B y  analogy, the erroneous exclusion of evidence on cross-examination 
is  held not to be prejudicial when i t  appears later, on cross-examination, 
the witness was asked general questions covering substantially the speci- 
fic questions and they were answered without objection. 

These assignments of error cannot be sustained. 
W e  do not think assignments of error 7, 8, 9, 17, 18 and 21  present 

any new or novel proposition of law or are  prejudicial, and they cannot 
be sustained. 
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R. C. Harris, a witness for plaintiffs, was asked "What sort of patron- 
age did you have at the mill during the time you were there?" Tenth 
assignment of error. 

8 R. C. L., p. 649, says: "Where a regular establisied business is 
injured, the average profits that the business is then e:irning and has 
earned are competent as to the loss of profits." There co.lld be no profit 
without patronage. The question was competent-the probative force for 
the jury. 

Assignments of error 11, 12, 13, 14 and 15 me think competent on 
the question of damage. I t  was competent to show by the witnesses for 
plaintiffs, R. C. Harris and J. H. Payne, that on account of the offensive 
odors, tlie condition of the water and server, they could lot ~ o r k  at the 
mill. 

J. F. Kenyon, witness for plaintiff, without objection, stated: "I lived 
at the same house both times I was there. Prior to 1 January, 1923, 
I had not observed any stagnant pools of water nor obcerved any mos- 
quitoes. Both times that I wag there I lired in the samcl house. Before 
1 January, 1923, I had never obserred a,ny stagnant pclols of water or 
observed any mosquitoes there. Q. After 1 January, 1923, state what 
you obserred in that respect? Ans. : We were there all told through three 
summers and the first two summers previous to 1923, we, of course, 
spent our evenings on the porch and it was a nice pleasait place to stay, 
but this summer (1923) by some means the mosquitoes were so bad we 
could not stay on the porch." The following question mas asked witness: 
"Did you hare any sickness there after 1 January, 1923'"' The sewerage 
system was completed prior to that time. I11 the summer of 1923, he 
stated he had malaria. 

I n  Rouse v. Kinston, 188 S. C., 14, i t  mas said: "The benefit to the 
health of the people d o  lired on the plantation is more important than 
the increased facilities of the land for producing crops, and it is clearly 
competent in fixing the market value of the land to show before and 
after the artesian wells wrre sunk the condition of the health of the 
inhabitants who lired on the land. Good health can more easily create 
wealth. I t  gives strength aud vigor to work." The assi,pment of error 
in tho Rome c a w  was similar to the present. Permitting evidence tend- 
ing to show condition of farm, "including in this evidence statements as 
to health conditions on said farm and vicinity, complaii ts of tenants on 
account of water and as to health conditions." 

This assignment of error, 16, caiinot be sustained. Ror  can tlie 17th 
and 18th, for the same reason. 

The 19th assignment of error is as follom :-Prayer for instruction: 
"I charge you there is no evidence in this case that the defendant has 
brought about any condition that has resulted in decrc.asing the value 
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of that  par t  of plaintiffs' property referred to as containing 100 acres 
and called the f a rm property." 

The  complaint, article 2, alleges that  plaintiffs are the owners of the 
tract of land, describing it, containing 180 acres more or less. T h e  de- 
fendant answering says: "That article 2 of the complaint is  not denied." 

E. P. Cook, testified: "With my  brother, T .  W.  Cook, I o m  tract of 
land containing 160 acres described in complaint, which we purchased 
from L. Banks Holt, 1904. I t  is watered by a stream known as Mill 
Creek, and when we purchased it, i t  had a mill upon i t  known as the 
Banks Hol t  Mill. W e  bought the land for the mill. We were not farm- 
ers especially, we were mill men." 

The  plaintiffs alleged that  a t  the time of the purchase of the land, 
there was located thereon and on the waters of Xi11 Creek a grist and 
flour mill, operated by water power, and had been' in constant use for 
more than 100 years. I n  answer, the defendant says: "That as to the 
facts and allegations set out in article 3 of said complaint, the defendant 
admits that  the plaintiffs run  and operate a mill upon their property 
near the town of Mebane and upon Mill Creek for the purpose of 
manufacturing flour and grain products." As to the other allegations, 
they are  not sufficiently informed and deny the same. 

The tract was bought and treated as a whole. T o  make arbitrary 
dirision in  such a case would lead to confusion. T h e  entire evidence of 
the location of the mill, back water, location of the houses on the farm, 
ctc., mas before the jury. Defendant, on cross-examination, brought out 
the same evidence from E. P. Cook, "JVe bought 160 acres of land with 
a mill on it in 1904." True, in estimating the damage, Cook said:  "In 
my opinion the value of the mill, water pox-er, dam and race and stuff 
like that, was about $25,000 before 1 January,  1923, when the city of 
Xebane began taking water and putting in sewerage. I t  is not worth 
anything lion. as a mill plant. I believe our land u7as worth $100 an 
acre, and we had 160 acres. I would say 100 acres outside of mill site, 
and that  would be $10,000, I doubt whether it would bring $20 an  acre 
now." 

H. P. TS'hite, i n  estimating the damage, made the division like Cook. 
m e  cannot hold this as  prejudicial error. This assignment of error can- 
not be sustained. 

The  20rh assignment of error.-Prayer for instruction: "I charge you 
tha t  there is  no evidence that  the defendant has caused and brought 
about any condition that has produced sickness on the part  of plaintiffs 
or  to  persons residing on plaintiffs' property." This assignment of error 
cannot be sustained. There mas some evidence to go to the jury-the 
probative force was for them. 
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This action is riot brought to recorer damages for sic~kness, but for  
injury done to the property-a taking of property. H l n e s  r .  R o c k y  
X o u n f ,  162 K. C., 409; M e t z  v. d s h e v i l l e ,  150 K .  C., 748; 1I.'illiams t. 
Grernc i l l e ,  130 Pu'. C., 93, and that  line of cases, on th i ,  aspect of the 
case, are not applicable. 

111 R h o d e s  P .  D u r h a m ,  165 N. C., p. 681, H o k e ,  J., speaking to the 
subject, says: " I t  is  co~~tencled for defendant that  damag1.s of this char- 
acter should riot be al lo~led,  because the property of plaintiff does not 
abut directly upoil the stream, and there has been 110 physical ilirasion 
of plaintiff's rights ill the same; but this position, in our opinion, cannot 
be sustained. The property i i~ jurcd  extends to within 50 yards of the 
stream, a ~ i d  the eride11c.e triids to show and the jury has established 
that defenda~it  wroiigfully maiiitains there permanent co~i,litions aniount- 
iug to a iiuisaiice, bringiiig plaintiff's property directly w ~ t h i n  the harm- 
ful  effects and sensibly impairing its r a l u a  I11 Donne11 c. G r e ~ n s b o r o ,  
s u p r a  (164 S. C., 330)) the Court, i11 speaking to a similar suggestion, 
said:  ' In  such case, and except as affected by the existence of certain 
rights peculiar to r iparian o.i\llersliip, a recovery docs not seem to  
depcnd ( a t  all) on whether the damage is carried through the medium 
of po l ln f ed  w a f e r  o r  noxio l i s  a i r ;  the injury is  couside~ed a taking or 
appropriation of the property to that  rxtelit, and compensation may be 
awarded.' . . . And 1 Lewis on Eminent Domain ( 3  ed.), sec. 230, 
says: 'The owiier of land has a right that  the air  which comes upon 
his premises shall come in its natural  condition, free f r o m  ar f i f i e ia l  
i m p u r i t i e s .  This  right has its correlatire obligation, wl-ich is  that  one 
must not use his o~vii premises in such a nianner as to discharge into 
the atmosphere of his neighbor d l t s f ,  s m o X ~ ,  nox ious  gases,  o r  o ther  
f o re ign  m a t t e r  w h i c h  subs tan  f i a l l y  a f f ec t  i t s  wholesonzenc~ss,' etc." X o s e r  
I ? .  B u r l i n g f o n ,  162 I-. C., p. 144. 

Defendant says : "The defendant's t~enty-second and twenty-seventh 
assignnients of error must be corisidored together. The  issues being tried 
were two: (a)  Alleged daniage for diversion of waters; ( b )  Alleged 
damage for pollution of waters. The  plaintiffs examii ed sixteen wit- 
nosses and defendant examined nineteen witnesses, and among them many 
professional nien and experts. The In~v prorides that  the tr ial  judge 
'shall state in a plain and correct manner the e~ idence  giren in  the case 
and declare and explain the law arising thereon.' C. S., 564. On the 
question of clirersion, the tr ial  judge's charge was : 'Kow, gentlemen, 
if the plaintiffs a re  entitled to recorer anything, then they are entitled 
to recorer their past, present and prospectile damages, if any, directly 
attributable to the alleged diversions and use of the va ter  from Mill 
Creek; that  is, as to the measure of damages 011 this 'hird issue, you 
will answer i t  what you find from the evidence, the hurden of proof 
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beilig upon the plaintiffs, ~ v h a t  you find from the evidence is  the de- 
crease, if a n ~ ,  in the reasonable market value of the property of plain- 
tiffs directly attributable to the alleged diversion and use of the water 
from Xi11 Creek.' " But  the charge must be taken as a whole and not 
disconnectedly. Halzes 1 % .  C'tilitics Co., supra. The  court goes on 
and charges: ''xo~v, as to that issue, I charge you that  there i s  a duty 
on the plaintiffs to diniinish, as far  as they reasonably can, the damage 
they allege they suffered from the diversion of the water. Even if you 
find from the rvidmce that  there was and is a diversion of the water 
so as to prevent tlie runni~rg  of tlic mill as it was operated before the 
alleged dirersion, get this would not necessarily justify abalidonilig the 
mill. I t  would still be their duty to (lo v h a t  they reasonably could to 
diminish tlie damages by the use of other power to substitute the alleged 
loss of water power, the damages, if any, recoverable on this issue being 
l in~ited to the decrease in value of property directly attributable to the 
alleged diversion of water, taking into consideration the extent, if any, 
to nhicli the water power to plaintiffs' mill was dinlinislled bg the 
alleged diversion of water. Then as to the fifth issue, gentlemen, if you 
ansver the fourth issue-'have plaintiffs been damaged by tlle installa- 
tion and maintenance of the smverage systcni by the defendants as 
nllcged in the complaint ?'-If you answer that  fourth issue 'No,' then 
you need not considrr anil a n s w r  tlie fifth issue or question, but if gou 
answer the fourth issnc 'Yes,' then yon will proceed to ansuer the fifth 
issue, which is 'TT'hat permanent damages are plaintiffs entitled to re- 
corer of defendant on accouut of tlie installation and mailitcnance of 
said se~vernge system?' &i s  to this issue, gentlenzen, if you come to 
answer it at all, o u  nil1 a~lsn-er it  hat you find from the evidence 
x-as tlie decreasc, if any, i n  the reasonablr market ra luc  of the property 
of the plaintiffs dircctly attributable to tlle alleged pollution of tlle 
creek. The  h u r d ~ n  of proof 11po11 that  i v u c  is upon the plaintiffs." W e  
think tlie charge full? comes n ithill the decisions on the subject of dam- 
ages in actions of this kind. 

111 J I o s c ~ -  I , .  I?rrrliitgfoi~, 168 S. C., 11. 141, H o k e ,  J . ,  in speaking to the 
.;ubjcct, said:  "On the qucstion of defendant's liability, the cause has 
been ~ r o p e r l y  tried in the light of these principles, and, on the question 
of daniagcs, his Honor co r rwt l~ -  app1it.d the rule as it ohtailis with us, 
that the damages are confined to the diminished pecuniary x-due of 
tlie property incident to the wrong, X e t z  2'. Asheville,  150 N. C., 748; 
Il'illiarns r .  Gvecnrille, 130 S. C. ,  93, the evidence as to specific cases 
of sickness in plaintiff's family haring heen a d ~ n i t t e d  a i d  i f s  considera- 
t ion  allowed only as it fended to  esfab7ish the exisfence of the nr t i sanc~  
and the amount  of damage done to  the  property." 
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A simple proposition-damages for diversion and pollution of water. 
An elaborate charge, more in detail and reiteration, may be often con- 
fusing. 

I n  Davis v. Long, 189 S. C., p. 136, 137, it was said: "We think the 
rule laid down in S. u .  Beard, 124 X. C., p. 813, applicxble here: ' I t  is 
true that the object of the charge is to state the law of the case to the 
jury, and to aid them in applying the facts to the law; but the manner 
in which this is done must be left, to a w r y  great extent, to the good 
sense and sound judgment of the judge who tries the case.' I n  Simmom 
v. Davenport, 140 N. C., p. 410, Walker, J., said : ' In  the absence of any 
such request, we cannot say that i t  n.as rerersible error for the court 
to have charged in  the general terms employed by it, espc>cially in a case 
like this one, which involves so little complication t h ~ t  a jury could 
not well have misunderstood the legal aspect of the matter. I f  a party 
desires fuller or more specific instructions, he must ask for them and 
not wait until the verdict has gone against him and then, for the first 
time, complain of the charge. Kendrick v. Dellinger, 3 17 N. C., 491; 
i31cKinnon c. Xor~*ison, 104 X. C., 354; S. v. Debnam, 98 N. C., 712; 
Clark's Code ( 3  ed.), pp. 535 and 536.' S. v. O'Keal, 187 N. C., 24. The 
case is not complicated as to the law or facts. The juroi-s are presumed 
to be men of 'good moral character and sufficient intelligence.' They 
could easily understand the lam as applied to the facts." Hauser v. 
Furnifure Co., 174 K. C., p. 463. The principle laid down in Nichols v. 
Champion Fibre Co., 190 N. C., 1, and like cases, are not applicable to 
the prer qent case. 

The other assignments of error relate to what has been passed on or 
are not prejudicial, and cannot be sustained. 

The following appears of record : "Upon the coming i n  of the rerdict, 
the defendant m o ~ e d  to set aside the verdict and for a new trial. Sf ter  
hearing the argument of counsel, his Honor intimated that he would 
set aside or materiallv reduce the ~ e r d i c t  on the fifth issue if the de- 
fendant would agree to install, within a time to be agreed upon, a sewer- 
age disposal plant of modern and generally approred design so as to 
abate the nuisance created by the present method of fiewage disposal. 
After the defendant had considered his Honor's suggestion, it was an- 
nounced that the defendant could not accept the court's offer and there- 
upon his Honor signed the judgment set out in the recor3." This matter 
Tvas in  the sound discretion of the court below. The judgment rendered 
mas not conditional. 

I t  may not be amiss, for the benefit of municipalities, to state the 
position taken by health experts in matters of this k i n l :  "It is agreed 
by sanitarians that the objects to be attained are, protection from offen- 
sive odors and from the danger of infection from the pathogenic bacteria 
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which are commonly present in ram sewage. Approved artificial disposal 
of sewage includes: the removal of solids and oxidation, by sedimentation 
tanks, septic tanks, chemical precipitation plants, broad irrigation, in- 
termittent filtration through sand, and by sprinkling filters. I n  addition 
it is often necessary to sterilize the effluent by the application of liquid 
chlorine or chloride of lime. There are innumerable modifications of 
these processes in  use but each of them requires coiitinuous and compe- 
tent control. T h e  most elaborate plant v i l l  be ineffective if it  i s  neg- 
lected." 

T h e   hole matter was practically one of fact for the jury. T h e  judge 
charged the jury to which there was no exception: "You have been 
permitted by the court to inspect the premises inuo l~ed  in  this litigation, 
and i t  is my  duty to and I do charge you that  you are not to consider 
anything that  you saw as  substantive evidence, but what you saw upon 
such visit to the premises is  to be considered by you only in enabling 
you to  understand the testimony of the 7%-itnesses." 

The  court below tried this important case with care and caution. We 
find no prejudicial or reversible error. 

N o  error. 

MYRTLE M. HANES, ADXIXISTRATRIS OF CHAS. D. HANES, DECEASED, V. 

SOUTHERX PUBLIC UTILITIES COBIPAKY AND T. R. TVILLIARD. 

(Filed 27 January, 1926. ) 

1. Actions-Segligence-Wrongful Death-Parties-Executors and Ad- 
ministrators. 

The personal representative of the deceased, his executor or adminis- 
trator, etc., can alone maintain an action for damages for his wrongful 
death under the provisions of our statute. C. S., 160. 

2. Evidence-Prejudice-Appeal and Eyror-Harmlcss Error. 
&here the defendant in an action to recover damages for the wrongful 

death of plaintiff's intestate has brought out upon cross-examination that 
the widow and children of the deceased were living in another state, at 
hlooseheart, it  may not sustain its esception to testimony elicited by the 
plaintiff from the same witness as  to what was the "Moose Home" on 
the ground that it served to prejudice thc jury against it, as defendant 
had also elicited similar facts. 

3. Xegligence-Contributory Kegligence-Proximate Cause. 
If any degree, however small, of the causal negligence, or that with- 

out which the injury would not have occurred. be attributable to the 
defendants, then the plaintiff, in the absence of any contributory negli- 
gence on the part of the plaintiff's intestate, would be entitled to recover, 
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1)ecanse the clefel~dants cannot be excused from liability uilless the total 
causal uegligeiicc, or l~rosimntr  cnnse, be attributable to ailotl~er or 
others. 

4. Instructions-Repetition of Law-Appeal a n d  Error--Prejudice. 
The l a i ~ z u a ~ e  and inethod of an iilstructiou rests within the discretio~i 

of the trial judge. if he corrcctl~ cliargei the jnry upon the law aricing 
from the evidence and the p lendi i~p ,  and his repetition of the Ian. favor- 
able to the position of one of the pnrtieu does not necesqarily cou.titate 
reversible error to tlie prejltdice of the other party. 

5.  Instructions-111tt~rp1~etation-~%ppeal a n d  Error .  
Where a cliarge of tlie court to the jury construed conjunctivelg as  to 

its relative parts a re  correct as  n whole, i t  will uot bth held for error 
that taken disjunctively as to soul? of its parts, error may be foulid. 

6. Street Rai lwnjs  - Practical Fenders  - Statutes  - Segligence - Evi- 
dence-Quwtions for J u r ~ .  

Thc reqnire~wut of C .  S . 3.-52, that  all street cars n hen operated must 
h a l e  practical feuders on the lead eud thereof, applies t o  the protection 
of thoie t r a ~ e l i n g  1)g rehielee, antomobiley etc., and wht~re the evidence 
tliccloses a s  in the iustmit case that  had a practical or groper fender 
I)wn used, the injury would not hare  occurled, and that the fentler m-as 
not properly braced, etc.. i t  is sufficient to take tlie caw to the jury. 

7. Street Rail\vays-Fenders-Stat~~tes-Evidence-lnce per  se. 
I l le  violation of our statute by a street car company, in failing to  

provide n "pmctical fender" for its car, caucing an i ~ ~ j u r : ~ ,  is evidence of 
actionable i~egligence per se. 

A l ~ ~ ~ ~ . ~ ~  by defendants f r o m  S c h c t ~ c k ,  J., and a jury,  a t  M a g  Term,  
1925, of F o a s r ~ ~ r .  N o  crror. 

Civil action to  r rcorc r  tlaniages f o r  alleged negligence t h a t  resulted i n  
t h e  death of plaintiff's intestate. 

Tlic n i a t ~ r i a l  facts  and  assig~irncnts of e r ror  d l  be consiclercd i n  t h e  
opinion. 

,John C. ST'nllacc~, Has f ings ,  Booe LC. D u B o s e  and X n y m o n d  G. Parker  
for plain f i f .  

N a n l y ,  l i ~ t 1 d r e t l  cC. IT70tuhle and S lc ink ,  Clcmpnt  (e. Hztfchirzs f o r  
defendants.  

CLAKICSOX, J. T h i s  case vias t r ied i n  t h e  Superior  Cour t  of Forsy th  
County  a n d  plaintiff ohtailled a 1-erdict and the  court  b e l o ~ r  set t h o  rc r -  
dict aside a s  being c o n t r a r r  to t h e  ~ v e i g h t  of the  e~-idenct,. On t h e  next 
t r ia l ,  a t  t h e  close of a l l  t h e  eridence, a j ~ d g i n c n t  as  cf nonsuit was 
rcndcretl against plaintiff a n d  a n  appeal  x a s  taken to this  Cour t  and  t h e  
jutlgnient was  rcrcrscd. ISS S. C., 46.3. I t  was again tried, t h e  usual  
issues of ncgligencc, contr ibutory negligence and damages were submitted 
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to the jury, and found for  the plaintiff. Judgmeiit was rendered on 
the verdict mld the present appeal taken to this Court. 

Defendants assign nlariy errors as to the adniission of e~ idence  and 
the charge of the court below. The facts succinctly a re :  

C. P. Shelton mas taking his sister to  x-ork in  Winston-Salem in a 
five-passenger Ford autonlobile, about 7 o'clock a. m., on the morning 
of 22 No>-ember, 1022. He v a s  driving the car and he  and his sister 
mere on tlie front seat-she on the right side. On the way they picked 
u p  Chas. D. Hanes, the plaintiff's intestate, a printer, on his way to 
work-he sat i n  the rear seat. The  top mas up, open n i t h  no curtains. 
They started up Salem Hill  on Main Street, going north on the east 
side of the strcet, this Tvas betneeu Race and Nil1 streets. There was 
a line of cars all the way up the street on the east side going north, and 
the street car  track was in the middle of the strcet, which was about 60 
feet wide, from property h i e  to property line. The  Sheltoii car was 
f o l l o ~ i n g  a laundry truck going ~iortli,  which had slowed down and was 
skipping and running 8 to 10 miles an  hour. About tlie middle of the 
block, C. P. Shelton attempted to pass the laundry truck and turned to 
go around the truck and got on tlie street car track, and, as lie was 
turning back in  front of the truck, there was a collision between the 
street car arid auto, the rear door or rear left end of the Ford car 
coming in contact n i t h  the  street car, and plaintiff's intestate was so 
seriously injured that  he died nest day about 12 o'clock. 

Plaintiff's evidence tendcd to show that the street car v a s  running 
from 20 to 25 miles an hour don11 grade, in the business section of the 
city, giving no alarm by gong or bell or otherwise, and the traffic con- 
gested with peoplo going to work. When Slielton turned to go around 
the truck the  street car was 60 to 7 5  feet away, with nothing to obstruct 
the view of the motorman-Shelton was going u p  grade, the street car 
was going down grade. T h e  grade a t  the point of collision v a s  215 to 
3 per cent per 100 feet. 

On the other hand, the e7-idence for defendant tended to show that  
Shelton was running 20 miles an hour a t  the time of the  collision; the 
street car  was going a t  a moderate rate of speed, not over 8 miles an  
hour, down Salem Hill  on Main Street-the grade was very slight. The  
Ford whipped from behind the truck and came upon the track;  imme- 
diately when Shelton came from bcliincl the laundry truck, the motor- 
man put on the emergency brakes, and threw the car in reverse as soon 
as  he could, and just before i t  stopped the collision occurred. The  bell 
or gong Jvas ringing. The  automobile when i t  collided had not slackened, 
but was getting faster. Shelton had passed the laundry truck 10 or 
1.5 feet before he attempted to turn  to  the right to get off the street 
car track. That  the street car had practically stopped when the Ford  
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hit  it ,  moved about 7 feet. That  the Ford  car r an  into the street car. 
The  rear left end of the auto struck tho front left corn1.r of the street 
car. The  rear wheels of the auto were broken. The  collision was in  the 
residential section. 

T. R. mill iard,  the motorman, got out of the street car and said to 
Shelton : ' (Jerry, what in the world n-as you thinking about 2" H e  said : 
"Williard, I don't know, I didn't see you until my  sister ~ollered.  I will 
take all the blame on myself. I don't blame you a bit. You made a good 
stop." 

These are the material conflicting facts. There was elridence on both 
sides to  sustain the facts pro and con.  

The plaintiff contends: Tha t  the defendants' negligence consisted of 
negligently and carelessly operating i ts  street car a t  the place of the col- 
lision a t  a dangerous and excessive rate of speed; that  the defendants 
negligently and carelessly failed to keep a proper loolcout ahead for 
vehicles upon said street i n  a dangerous and perilous position; that  the 
defendants negligently and carelessly operated said strecxt car down a n  
incline or descent a t  an  excessire rate of speed and in ~, iolat ion of the 
ordinance of the city of Winston-Salem; tha t  the defendants carelessly 
and negligently operated said street car a t  the place of collision a t  an  
excessive rate of speed, and failed to keep a proper lookout, failed to give 
timely warning and failed to have said street car  under proper control; 
and in violation of the laws of the city of Winston-Salem; that  the de- 
fendants carelessly and negligently failed to provide said street car with 
a suitable and proper fender on the lead end of said st-eet car, which 
are known and approved and in  general use. 

The  ordinance of the city of Winston-Salem, is  as follows: "Rate of 
speed for Street Cars-It shall bc unlawful for any niotorn~an or other 
person operating any street car in the city of Winston-Salem to run  such 
car a t  a greater speed than is  reasonable and proper, haying due regard 
to  the width, traffic and use of ?he street car, so as  to endanger 
the property, or life o r  limb of any  person: Provided, that  a rate of speed 
in  excess of fifteen miles per hour in  the resident portion of the city and 
a rate of speed in excess of ten miles per hour in  the business portion of 
the city, and a rate of speed upon approaching any curve, or upon a 
descent, in excess of six miles per hour, shall be a riolation of this 
section." 

The plaintiff contended that  defendants were violatin@ the ordinance 
a t  the time of the collision : (1 )  I n  operating a street car down a descent 
a t  a rate i n  excess of 6 miles an  hour ;  ( 2 )  I n  excess of 1 C I  miles an hour 
in  the business portion of the ci ty;  ( 3 )  I n  excess of 15  miles an  hour in 
the residential portion of the ci ty;  (4) That  the street car was being 
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operated at  a greater speed than is reasonable and proper having due 
regard to the width, traffic and use of the street, so as to endanger the 
life, limb or property of a person. 

On the other hand, the defendants contended that they were guilty of 
no negligence whatever. That  plaintiff's intestate ~ v a s  guilty of con- 
tributory negligence. That  C. P. Shelton ran the Ford automobile into 
the street car, that  he suddenly whipped the Ford car around the truck 
and got in front of the street car;  that he did not keep a proper lookout, 
and Shelton's negligence was the sole and only proximate cause of the 
collision. That  defendants did not violate any of the provisions of the 
city ordinance. That  there was a slight incline and no descent in the 
street. That  the street car was being operated in a careful manner and 
in a reasonable and proper way and in full compliance with the city 
ordinance. That the defendant's street car was equipped with a "prac- 
tical" fender as required by the statute. 

These were substantially the conflict of facts and law between the 
litigants. We  will consider only the material assignments of error in 
the conduct of the case in  the court below. 

Mrs. Cornelia Hanes, the mother of plaintiff's intestate, was a witness 
for plaintiff. 011 cross-examination, over plaintiff's objection, the fol- 
lowing questions and answers mere propounded by defendants and 
answered by witness : 

"Q. Xrs .  Hanes, Xrs .  Myrtle Hanes, the administratrix in  this case 
and the widow, is living out in  Indiana, in Mooseheart, Indiana, isn't 
she? A. Illinois. 

"Q. How long has she been out there? A. Well, I kept her and the 
children six months after the accident until they could make a r range  
ments to take her to Mooseheart, Illinois. 

"Q. They are all living there now? A. All out there. 
"Q. And they have been liring there since when? A. Ever since six 

months after the accident. 
"Q. And they were out there in  March, 1924'2 A. Yes, sir, I suppose 

so. They went there in six months after his death. 
"Q. So f a r  as you know she is not married again, is she, Mrs. Hanes? 

,I. S o ,  sir, she is not married. 
"Q. You say she stayed here for six months after the accident? 

A. Yes, sir, I kept her and the children and provided for them six 
months after his death. 

"Q. They moved to what place in Illinois, did you say?  A, Moose- 
heart, Illinois. 

"Q. They have been there all the time since except one time when 
she came back here on a visit? She was back here on a visit one t ime? 
A. Yes, sir, she was back here on a visit but the children wasn't. 
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HAYES v. UTILITIF:~ C'o. 

"Q. I n  fact, she hasn't been back liere now in how long-a year, or 
longer than t h a t ?  A. I tloil't really renlenlber the month she left here 
in, but she was back liere on a visit. 

"Q. They all l i re  out there and the children are in school out there? 
A. Yes, sir." 

011 redirect-examination the witness ~ 1 - u  asked the following ques- 
tions, the answers to n hie11 defendallts objected and exception taken : 

"(2. What is  the  Noose H o m e ?  A. It is  a home where they take 
the orplian cliildrcn n11d p r o d e  for thcm. (Defendants objected to 
am\ \  er nut1 nqketl that it he stricken out. The  court :  'Yes, sir, i t  is  
stricken out.') 

''Q. Where are Mrs. IIanes' c l~ i ldren?  (Objection by sounsel for de- 
fcndants, overruled, csceptioii. 111.. Voinble:  'Xay  I :sk the witness 
whether she k n o ~ r s  or not 2' The court :  'I will instruct h(xr if she knows 
to say, if she doesn't, she muqt not say.') 

"(2. What is the >loose IIorne? -1. I t  is where they ake nives and 
orplians of the Moose members." 

On recross-csmliii~atioll by defendants, the witness :,tated: "I was 
licre at the former tr ial  in the courthouse when 31rs. Xyr t l e  EIanes was 
here. She is  making Xoowlieart lier home. She  has no other home to 
stay at." 

T o  sustain their position, the tlefelidants, in their able brief, say:  ''Sec- 
tion IGO of the Consolidated Statutes, which g i ~ e s  a rigkt of action for 
a n.rollgfu1 death, providcs that  the said action shall be brought (within 
one Sear after such death) by the 'csccutor, achiiinistra or or collector 
of the decedent.' " 

In l f o o d  2 % .  Tel. C'o., 162 9. C., 71, Bro~cn. J. ,  speaking to the subject 
says: "Under thr  statute the only person who can sue is the personal 
rcprescntative of the deceased. 11ou~/l  I - .  Comrs., 121 r\. C., 362. T h e  
right conferred by statute is plaiiily given to the representative only. 
Tlic statute confers a nen- right of action, x-hich did not exist before and 
inust be strictly folloncd. The  parent cannot maintain it even -rillen the 
statute expressly providcs that  the recovery shall be For his or her 
bcnefit. I n  such cases only the executor or administrator can sue. 
Iiillian c. l?. l?., 12s  S. C., 263; Iiood v.  Tel. Co., post, 92." Hinnant 
2 % .  Polcer Co., 189 S.  C., 121. Defendants contend that  this evidence 
was prejudicial, the pecuniary circumstances of the fanlily, the number 
of children left by deceased, was calculated to incite sympathy and in- 
fluencc tlir jury. Defendants cannot coniplain. 

I t  seems that  the whole purpose of this examination on the part  of 
defendants, v a s  to show that  the plaintiff in the case, Myrtle hf. Hanes, 
although administratrix of her husband, v a s  taking so little interest i n  
tllc case that  slie was not attending the trial. This  e~ridtmce was let i n  
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orer the objection of plaintiff. Defendants brought out the fact that  
she and the children \\ere living at M'ooselicart, Ill.  The plaintiff, to 
break the force of this testimony, o ~ e r  defendants' objection, asked 
"What is  the Moose Home 1" for the purpose of showing the reason n h y  
she n7as not a t  the trial and that her indigent circunlstances after the 
death of her husband n as such as to make it necessary for her to be with 
her childre~l a t  an  orphanage. 111 fact defendants brought i t  out later 
that "she is maki i~g Nooseheart her home." "She has no other home 
to stay at." 

I n  L c d f o ~ d  2.. L u m b e r  Co., 153 S. C., p. 616, i t  is said:  " 'The erro- 
neous atlmission of c~ idence  on direct csamillation is held not to be prej- 
udicial nhen it appears that, 011 cross-exnnlination, the witness n a s  
asked substantially the same question and gave substantially tlie same 
answer.' IInnz~lfon v. L i m b e r  ( o., 160 S. C., 43." G c n i r y  v. I'filiti~s Co., 
185 N. C., 287.  This assigiinlent of error cannot he sustained. 

Tlie plaintiff's intestate was an  inr itcd guest in Shelton's Ford auto- 
mobile, sitting in the rear seat, ~ l ie11 the collision occurred. 

The  court belon- cliargetl the j u v  as follon s : "But, furthcrmore, if 
ill any degree, honw er ~rnal l .  of the causal negligence, or that  ~r.ithout 
which the injury would not h a l e  occurred, be attributable to tlie tle- 
fendants, then the plaintiff, in the absence of any contributory negligence 
on the part  of the plaintiff's intestate, nould he entitled to recover, bc- 
cause the defendants cannot be escused from liability unless the total 
causal negligence, or proximate cause, be attrihuta1,le to another or 
others." This charge is in the very l a ~ g u a g e  of TT'lllfe v. Rcalfy Co., 
192, N. C., 338, cited on another aspect in the present case when here 
before(l88 K. C., p. 468) : approved in  Hinnant v. Pouer Co., 187 K. C., 
205; Xangum v. R. R., 185 S. C., 696. The charge is admitted by tle- 
fendants to be correct-the 1-ice complained of Jvas that  it n a s  re- 
peated tn ice  by tlie court belox and that this n a s  prejudicial. The  
court below had just prior charged the jury:  "If the negligence of the 
owner or d r i ~  er of the Ford car n as the $ole and only proximate cause 
of the plaintiff's injury, tlie defendant nould not be liable, for in that  
event the defe~~dants '  negligence nould not hare  heen o ~ i e  of tllc prosi- 
mate causes of the plaintiff's injury." This  is repeated twice by the 
court below, in language (1) ('I vnn t  you to get that," and repeated ( 2 )  
"In other TI-ords," and repeated sub~talltinlly. The  court I~elon c.11arged 
farorably for defendants three times as to the "sole and only proximate 
cause" prior to the repeated charge abore that  is complained of. Matters 
of this kind must be, to a great extent, left to the sound discretion of the 
court belo~r.. VTe cannot hold it prejudicial or re~ers ib le  error. Tlie 
assignment of error callnot be sustained. 
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I n  the measure of damages, the court below cliargecl the jury in the 
language approred ill Jfendenhall c. R. R., 123 N. C., 278, and other 
cases. Speight 2%. R. R., 161 N. C., 86;  W a ~ d ,  Admr., v. R. R., 
1 6 1  S. C., 1 % ;  Lymh c. X f g .  Co., 167 N.  C., 102; R. R. T .  Armfield, 
167 N. C., 464; Inglc T .  R. R., ib id . ,  GB7; X a s s e y  2%. R. R., 169 N C., 
246; Curley 2.. Pou.er Co., 1 7 2  N. C., 693; Conzer v. Winston-Salem, 
178 N. C., 387; Yw~.nell v. R. R., 190 K. C., 575. See, also, Carpenter 
1 % .  Youser Co., post, 130. 

This  assignment of error cannot be sustained. 
Tlie assig~lnlent of error (19) with reference to the measure of 

damages in a subsequent part  of the charge, cannot he tustained. The  
charge must be construed conjunctively, as a whole, and not disjunc- 
tively, or i n  parts. Taken as a whole, tho charge is not conflicting. 
S. 1 . .  E ~ u m ,  138 N. C., 509 ; Il'h ife c. Realty Co., szl nra; Gentry v. 
Ctilifirs Co.. 185 N. C., 287; E2un-c 2). Lynch, 158 N. C., 392; Cobia v. 
R. R., IS8 N. C., 487; ~llangunz 1 % .  R. R., supra, 701. 

Assigriment of error mas made by defendants to  the following charge 
of tlie court helov:  "If by the greater weight of eridence you find that  
a propcr fender would ha re  s a ~ e d  the life of plaiiitiff7i; intestate, and 
that  tlie car of the defendant, Southern Public Utilities Co., was not 
equipped with a proper fender, and that  the absence of :L proper fender 
\\-as the proximate cause of the death of the plaintiff's intestate, then 
you d l  answer the first issue, Tes . '  " The  evidence in  the  record in  
regard to tlie f e l i d ~ r  was: Lola Shelton, for plaintiff, testified: "The 
fentler n a s  all iron pipe about tlie size of a table with a rope netting in  
the middle of it." 

T .  R. TTilliard, niotorliian for defendant, testified : "The fender on the 
car m s  a stand:lrd fendcr, tlic regular fentler used on d l  of the main 
line cars. The  frarnc of the fender mas an iron pipe, extending about 
three feet i n  front  of the car, wit11 a rope web to fill u p  the open spaces 
and a chain from the bottom of the 11-indow up to tlie top of the fender 
to support it. Tlie purpose of those fenders is to protect humans, cliil- 
d r m ,  dogs, by tr ipping up anything valking on the tr: ck ;  the fender 
catcliing it is the intentioll. I t  drops into the webbed part  or basket par t  
which is  niadc of rope wehhing. I t  is  wcbbed u p  I guess 21 fcet high. 
. . . Tlie fender on tlie street car was made of wrought pipe, wrought 
iron pipe :IS a r im and cstcndcd about 215 or 3 feet i n  front of the 
body of tlie street car. Tliat was tlie oidy metal betwecn tliat and the 
street car. There nere  no wood braces of any kind between tliat iron 
rim and the strect car. Tlic iron pipe that  I have jusl descrihcti was 
brolien in the collision and I guess tlie first part of tlic street car that  
came in contact ~ r i t l i  the automobile \\-as that fender. The fender broke 
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and then the automobile came in  contact with the body of the street car. 
. . . I do not know how old this street car was. I had been working 
for the company six years a t  that  time and i t  was in service then." 

I. W. Worrell, conductor, testified : "The fender was made of iron pipe 
and rope netting the same as is  used today. They had two classes of 
fenders, one on the main line and the other kind on the other line. The  
kind on the other line was a little drop fender underneath the car, 
doesn't come out i n  front of the car a t  all. These kinds are on the 
new cars. I don't know whether you would call the one on tlie car  that  
had the collision the old type or not; i t  is like all the rest except what 
they call tlie safety cars operated by one man. I had been working for 
the  company a t  that  time about six years, but I can't say that  this fender 
was in  service a t  tha t  time, the fenders being often changed on those 
cars. The best I remember, the left-end side of the fender was broken 
after the impact but I didn't see i t  when it was broken, i t  was down 
when I went around there. I couldn't say whether the fender struck the 
left hind wheels before any part  of the body of the car struck the automo- 
bile or not;  the fender was broken on that  side and reached out some- 
thing like three feet in front of the  car. . . . Speaking about those 
fenders on the cars running east and west, I wouldn't call them a fender 
myself. I don't know what they call them. I t  i s  just a little drop 
under there that  you touch, outside it falls dow11 on the ra i l ;  there is 
nothing out in front of the car a t  all. The  fenders on this particular 
car extended out i n  front. As to whether or not the front of the uew 
cars forms almost a COW catcher in front of it,  they may be a little 
different shape from the others, not much. The other cars do not go 
straight across; there was not any bumper on the lead end of the new 
cars." 

This is the most serious assignment of error presented on the appeal. 
C. S., 3542, i n  part, is as follows: ('A11 street passenger railway com- 

panies shall use practical fenders in front of all passenger cars ruli by 
them." 

I11 Smith v. Electric R. R., 173 N. C., 492, Clark, C. J., speaking to 
the subject, sags: "In Powers C. R. B., 166 S. C., 599, the Court said:  
'This Court has always held that  any act of a common carrier which is 
a violation of law is  negligence per se.' I n  requiring 'practical fenders' 
in front of all passenger cars the statute intended that  they should be 
'efficient' for the purpose intended. . . . The  motorman of a street 
car must be more diligent and careful for  the safety of pedestrians than a 
locomotive engineer, for, as said recently i n  Ingle v. Power CO., 172 
N. C., 781, the locomotive has exclusive right of way and is  travel- 
ing on its own property where, as a rule, pedestrians have no right 
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to  be, unless crossing a track or by recognized custom, ~vhi le  the street 
railways are  using the streets to which the public have the same right." 

What  is the definition of "practical fender?"--practical means "fit 
for  doing." TVebster7s Kern Iiiternatioiial Dictionary. Proper i s .  
synonymous with fit. Webster, supra. 

Fenders are for the purpose, and the eridence shows. to protect the 
life and limb of men, Tvomen and chi ldre~i ;  protect all cla3ses of animals, 
and should be "practical" and proper to protect persons in  vehicles, etc., 
all of whom hare  equal rights upon the streets, that  the street car has. 
Noore v. R. R., 128 S. C., 456. XTas the fender a practical one, 
fit or proper one? I t  failed to h a w  proper braces, siLpports of suf- 
ficient streiigth to meet the emergency in the present case. I t  failed to 
hare  sufficient strength to push a >-passenger Ford cai off tlie track, 
striking it in the rear, as contended by p l a i~~ t i f f .  Defeud;iit did not con- 
struct tho fender with braces or supports. The  fender had been in service 
six years. W e  think there n a s  sufficient eridence, more than a scintilla, 
to go to the jury to determine under the statute if tlie ferder was "prac- 
tical" and proper, under all the facts and circnmstancc~s of this case. 
This  assignnlent of error cannot be sustained. 

W e  have carefully examined the record ant1 find I I O  new or novel 
proposition of law in the other asqiginneiits of error, and they cannot 
be sustailiod. Froin a review of the extire charge by tlle court below, 
i t  is clear and explicit and cxplaiix the law arising on the facts. It 
appcars that  the charge follon ed the la~lguage a i d  subst uice of the de- 
cisions of this Court on the different aspects of the law as  presented by 
the facts. After tlle charge, the record shows: "The d~~fendan t s  have 
asked the court to give these contentions-nhich tlie c o x t  now does." 
The instructions asked for and contentious nere  given. T h e  court i n  
conclusion said : "Those are the co~~tentioiis, gentlciilen of the jury, of 
the defendants. The  court endeavored to g i r e  the contentions of the 
parties as the tr ial  progressed, but it is tlle province of counsel to put in 
vr i t ing  tlie contentions and to ask that  they be gircn. T h e  court thinks 
they are  proper to be given under the law and the court gives them." W e  
think tlie court below was generous in g i ~ i n g  the contentions of de- 
fendants again and in  the language s~~gges ted  by defendants. 

The contest betnee11 the litigants was niostly one of facts in tlie pror- 
ince of the jury to determine. Tlicy ha re  found the issues in favor of 
plaintiff. MTe find no prejuclicial or re1 crsible error in law. 

X o  error. 
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DOUGLASS STEPHESS, ADMINISTRATOR os OTTO STEPHENS, r .  BLACK- 
WOOD LUMBER COMPAST A K D  CASET FORK LO(:(;ISG RAI1,lT'AT 
COMPANY. 

(Filed 27 January, 1920.) 

1. Negligence-Explosives-Commensurate Care. 
Those who use high explosives in the conduct of their b u s i n r ~  a re  

held to a degree of care in its handling, storage or use, commensurate 
with the danger of such use, and upon failure thereof, a re  liable in darn- 
ages for a n  injury inflicted on trespassers or lircllsees when the proxi- 
mate cause thereof. 

2. Same-Evidence-Children-Konsuit. 

H t l d ,  evidence that the defendant stored large quantities of blasting 
powder on its own premises in an old mill used for the grinding of 
flour, where children frequently nent ,  to !x used ill the construction 
of a lumber railroad i11 connection with its business, and that  the mill 
with the powder stored therein was left a t  intervals unlocked and the 
powder accessible, defendant is presumCd to have anticipated that  an 
injnry might thereby be inflicted upon one of the children visiting the 
mill; e\idence is sufficient to be submitted to  the jury to sustain allega- 
tion of negligence, and recovery may be had. 

3. Same-Trespasser-Licensee. 
Where an o m e r  of a n  old mill has stored therein blasting powder, for 

the purposes of its lawful business, and the mill was accessible to chil- 
dren who frequently went there, i t  is liable in damages for an injury to 
one of these children, whether n licensee or trespasser, proximately 
caused by its negligent act. 

4. Same-Nuisance. 
I t  is not a nuisance for  one to  store blasting powder in  quantity on its 

own premises to be used in prosecuting its business; liability for an injury 
caused by the explosion of powder thus stored is to be determined upon 
the doctri~ie of negligence, and not of nuisance. 

5. Same-Intervening Cause-Proximate Cause. 
Where the defendant has stored blasting powder in quantity a t  an old 

mill used f ~ r  grinding flour for the public, on its premises, for  i ts  lawful 
business, where children frequently came, and one of them has taken 
some of the powder sereral miles from the premises and several hours 
later has playfully ignited the powder, knowing its explosive quality 
when exposed to fire, the negligence of the defendant in leaving the 
powder accessible on its o ~ r n  premises is not the proximate cause of the 
injury, the act of the boy being an independent, intervening cause, for 
which the defendant may not be held responsible. 

6. Negligence-Questions fo r  July-Instructions-Courts. 
I n  an action to recover damages arising from the negligence of the 

defendant, the question presented is  usually a mixed one of lam and 
fact for the jury to determine a s  to the facts, under a proper instruction 
from the court. 
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APPEAL by plaintiff from Finley, J., at  N a y  Term, 1923, of J a c ~ s o x .  
Affirmed. 

Civil action to recover damages for wroligful death. From judgment 
as in case of noilsuit, upon motion of defendants, a t  close of plaintiff's 
evidence, plaintiff appealed. 

1V. R. Sherrill, A.  IT'. Horn,  Geo. B. l ' a f f o n  and G. C .  Poindexter for 
plain f if. 

A. Hall Jolinsfolz and Alley d d l l r y  for dcfendenfs. 

Con- so^, J. Plaintiff's only assigiiment of error, upon this appeal, is 
based upon liis exception to the order allowing defendallt'? motion, a t  
tlie rloso of plailitiff's evideilcc, for judgment as in case of nonsuit. 
C. S., 667. 

Evidence offered by plaii~tiff in support of the allegaticns of his com- 
plaint, tends to sliow that  Otto Stephens, soil and intestate of plaintiff, 
was returiiiilg holne from services at Jbllil's Creek Church in Jackson 
Couiity about 9 o'clock, on the night of 15 L l l ig~s t ,  1921, ac~onlpailied 
by sweral  boys of about his age; that d i l e  walki~ig along the road, v i t h  
these boys, lie took some ponder from his pocket, and placed it in an  
envelope; tliat one of liis companioiis struck a match, and attempted to 
ignite tlie povdcr but failcd to do so, because the match did not burn;  
that  thereupon he procured fro111 another of his  compal~io~ls  a match, 
saying tliat lie rou ld  light the powder himself; he  stnicli the match 
am1 ignited tlie elirelope, which lie was holding in his halid; there was 
a flash of the powder in the en\ elope; his clothing caught fire; the flames 
spread quickly over his body, causing the powder in his pocket to explode, 
with tllr rrsult tliat he was so hndly burlied that  he died the next clay a t  
5 p. m. from liis injuries. 

Several of liis compaiiioi~s, as witnessm for plaintiff, testified, without 
objection bp defer~dants, that  Otto Stepliens told them that  he got the 
poxder at tlie mill. Thcrc TLas evidcnce that he lcft hi,; home, alone, 
d u r i ~ ~ g  tlie afternoon, about 4 o'clock, to go to a neighbor's house to ask 
his oltler b r o t h ~ r  nllo ~ 1 - n ~  visiting there to go with him to tlic services 
a t  thr  cliurcll tliat night;  tliat he stopped for a few monie ~ t s  at the mill 
on the land of defendant, Blackwood Lumber Company, and that soon 
aftor learing the mill, he  told his cousin, George Stephens, whom he met 
a short distance from the mill, that lie had some powder. George, who 
was 14 years of age a t  the time, accompanied Otto to the church, which 
was thrcc miles from the mill, and was with him a t  tlw time lie mas 
fatally injured. 

There was evidence that defe~idants, in 1921, were condu~+~g a lumber 
and logging business in Jackson County; tliat in the conduct of their 
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business, they operated a railroad nliicli ran  about 75 yards from plain- 
tiff's residence; that during Alugust, 1931, defendants were engaged in 
the constructioii of logging road' to c~inhlr  them to get logs from the 
mountains to their railroad, and thence to their sawmills; that in the 
constructioii of said loggilg road.., they used dynamite caps and blast- 
ing ponder ;  an old 111ill \\ as locatctl on the land of defendant, Blackwood 
Lumber ( 'ompany, about n quarter of :I iiiilo froni tlie home of plaintiff, 
where hi, soil, Otto, l i ~  ed;  there n as a waterfall at tliis old mill, and 
children of tlicx community wrc> in the habit of going there to play. This  
mill had been maintained for many years, and ~ t a s  used by th t~  people 
residing ill i t i  ~ i c i n i t y  to grlntl corn and nlleat. I f  the miller mas 
present, he n-oultl grind for the people; if not, they would grind for 
thcmselveq. The  oidy means of cloqing the door to tlie millhouse was a 
button, nit11 a nail through it,  on the itlside of the door, which anyone 
could t u r n ;  there n a s  no lock on tlle door. There n a s  eridence that  
blasting po~vder 17 as stored in the n~illhouse by defendants. This mill 
Tras about three miles from John's Creek Church, near which plaintiff's 
intestate was injured by the esplo4on of the ponder, which he took from 
his pocket and placed i11 the mlrelope and then ignited n i t h  a match. 

I'lai~itiff's intestate n-as ahout 14 years of age at tlie time of his injury 
and death, but tlicrc n as el idelice tliat he n as  tlic size and had tlie nlental 
dewlopnient of a boy of 8 or 10 years of age;  tliat lie qought the con-  
Irany of children younger thaii liinlself a i d  preferretl t u  l ~ l a y  nit11 therri 
rather that1 nit11 childrcil of his o w l  age. H e  hail attended school and 
n a s  ill the third or fourth grade. H e  sometinics accompanied his father, 
when hunting n ith a gun ; had 1iinlsc.lf shot a gun sel era1 times, nhen 
~ r i t l i  his father, aiid knew that powder T\ o d d  bur i~ .  

From this cridence the jury n o d d  ha\ e bcen justified ill fillding that 
defelidants had stored blasting ponder, to be used in tlii~ construction of 
logging roads, in the old niillliouse, tliat tlic door to tliis riiill n a s  not 
locket1 or securely fnstriicd on tlie afternoon n l p  plaintiff7., intestate 
 rent there; that lic eliterctl thc niillliouse and procured there some of the 
powler uhich  defentiant~ had storrd tlierein a i d  that t l i ~  was the 
ponder by the explosion of wliich he n as fatally iiijuretl, wheli he ig- 
nited tlie enrtlope with a niatcli, 17 hile rcturniiig froni the church three 
miles dista~it  from the mill. There n as  eritlence also that children, in- 
clutlii~g plaintiff's iiitcstatc, n crc in the habit of going to the rnill to play 
ahout the premises and i u  the old millhouse; that plaintiff's intestate 
x a s  about 14 years of age and smaller 111 size t l ia~i  most bovs of that  
age;  that  he knew that the ponder which he got at the mill n ould, when 
brought ill contact with fire, explode. There was no eridelice, h o ~ ~ e v e r ,  
as alleged in the complaint, that the powder in the mill was in cans 
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wllich ue re  ope11 and exposed or that  plaintiff's intestate went to the 
mill, on the afternoon of 18 August, 1921, to play. I Ie  went alone, and 
reniained there o d y  a short time. 

The court was of opinion, that  upoii all the evidence, the jury would 
not be justified in finding that  the death of plaintiff'si intestate was 
caused by tlie i~cgligence of defendants, and therefore sustained their 
~iiotion for judgnicilt as in case of nonsuit, and dismissed the action. 
Plaintiff colltends that  in this there was error. 

Two questions are presented by this contention. F i r t t ,  do the facts 
~1111cli the jury noultl hare  been justified it] finding from the evidence, 
coi~btitute negligence oil the part of defendants? Second, if so, n a s  such 
negligence the proximntc cause of tlie drat11 of plaintiff's ~ n t ~ s t a t e ?  

The essential elements of actionable negligence are-- ( a )  failure to 
exercise coirinleiisuratc carc, involring (b )  a breach of duty, resulting 
in (c) daniagc to the plaintiff. Joggard on Torts, ch. 12,  sec. 246. T h e  
duty, the riolation of nhich gives rise to a cause of actioli, is to exercise 
due care under tlie circumstances. There is no allegation or evidence in 
the instant case of the existence of any relation between lefmdants  and 
plaintiff, out of vliich any peculiar duty-as in  the case of master and 
scrrant-arose with respect to the conditiolis a t  the p ace where tllc 
ponder n a s  stored. Defendants had stored blasting pomdw, a legitimate 
agency for the prosecution of a la~vful  purpose, in a building on their 
on ii land. This blasting powder was of a highly explosive naturc, when 
cxposcd to fire; unless so exposed, it was liarmless. The building in  
n.liic1i the powder was stored, was often visited by the 3eople residiiig 
in its ~ i c i n i t y  for the purpose of haxing corn and wheat ground there 
into nical and flour. Cliiliire~i of the community frequeiitly went there 
to play. Defendants had the right to store their poxder in a house upoii 
their lalid, but in 1 i en  of tlie esplos i~  c naturc of the powler, defendants 
owed a duty to those who niiglit go into the mill for  tlle usual and 
customary purposes v i t h  respect to the maliner in w l ~ i t h  said powder 
was stored, to the end that those n h o  might go into t i e  mill should 
not suffer harm, by reason of the explosive nature of the powder. This  
duty \xras to excrcise for the protectioll of such persons, whether adults 
who ven t  tlierc to ha1 e corn or nheat  ground, or chiltlreri n h o  went 
there to play, a degree of care commensurate mith tlle dangerous char- 
acter of the pan-der, such dangerous character being due to the very 
great probability, if not c e r t a i ~ ~ t p ,  that  it n-ould explode if brought in 
contact mith fire, and injure persons nearby. 

This Court in Briffingham 2). Sfadiem, 151 S. C., 299, has approved 
the doctrine stated in X a / t s u n  1 ' .  R. R., 95 Minn., 477, 70 1;. R. A., 503, 
as follon-s : "The degree of care required of persons having the possession 
and control of dangerous explosires, such as firearms or ilynamitc, is of 
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the highest. The  utmost caution must be used in  their care and custody, 
to the end that  harm may not come to others from coming in contact 
1) it11 them. The  degree of care must be commensurate with the dangerous 
character of the article." The doctrine wi s  applied to the facts in that  
case, and defendalit n a s  held liable to plaintiff for injuries sustained by 
plaintiff, ~vhi le  in defendant's store as a customer, caused by the careless 
handli i~g of a pistol by defendant's son, a boy 12 years of age who 
Jvas a t  work in the store for defendant. The  negligerice of defendant's 
employee, a boy 12 years of age, in carelessly handling a loaded pistol 
was irtiputed to defendant, upon the principle of respondeat s u p e ~ i o r .  
I t  d l  be lioted that the in jury  occurred in the store, to plaintiff x h o  
was lpeselit as all invitee. 

I n  1T'ootl c. X r C a h e ,  151 N. C., 4.57, Just ice  B r o w n ,  writing for the 
Court, says: ",I11 courts and writers agree that  the degree of care re- 
quired of persons using such dangerous i~lstrumentalities as dynamite 
in  their buqiriess is  of the highest, and ~ i ~ h a t  vould be rcaso~iable care 
iu respect to g rowl  persons of esperie~lce would he,negligence as applied 
to youtlis and children," citing 7 A. & E., 411, and X a t t s o n  v, R. R., 
supra.  I n  this case defendants were held liable for damages sustained 
I)y plaintiff, a boy of 16 years of age, resulting from illjuries caused 
by the c~xplosion of t1,nianiite nliicli lie had picked up from the ground, 
where it had becn left by employes of defendant ~ h o  liad been using 
dy~ianii te in thc co~~st ruct ion  of a railroad. Plaintiff in this case n a s  
an  emplo-re of tlcfe~~dante, and n a s  ellgaged in the performance of 
duticq i~icideiit to his employment nhen he was injured. Defendants 
were held to h a w  been negl ig~nt  because they employed plaintiff to do 
clarigerous 11 orli, n itliout iristructing him as to the dangcr in handling 
dynamite as lie was rcquired to do by defendants. 

I n  B a r n e t t  1 % .  JI i l l s ,  167 S. C., 576. Justice A l l en ,  writing for the 
Court, says : ('Tl'here there is cvidence from which the jury is justified 
in finding that t l y a m i t e  was left by employees of defendant on the 
ground, or ill ail luico~ered box a t  a place not enclosed and much used 
by the public, iiicludiilg children, this ~ o u l d  be negligence." Plaintiff, 
a boy I1 years of age, picked u p  a dynanlite cap, wliich lie found in a n  
open box, or on the ground, near a well, nllich defendant's cinployees 
had been blasting out with dynaniite. These employees had left dynamite 
caps in an  open box or on the ground, near the post office in the village of 
Cliffside. Plaintiff took a dynamite cap home with him, and sometine 
thoreafter, while at play, struck it with a hammer, thus causing i t  to 
explode; he was injured by the explosion, and defendant was held liable 
for damages resulting from the injuries. I t  was held to be negligence 
for defendant's employees to leave dynamite in an  open box or lying on 
the ground in a public place, where children mere accustomed to play. 
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Plai l~tiff ,  a child, \rent to tlie place where thc d y ~ a r n i t r  was t~cgligetitlg 
left, because other childrcii wc,re there. HP did not know nliat it was. 
H e  tliouglit it n aq an elccbtrlc n i re about 6 itlclies long. 

Tlicx principle stated mid approwd it1 l j u m e f f  r. ,lll!!s, s u p r a ,  is cited 
in  I i ~ a t h a , ~ a h . c  7%. X f g .  Pa. ,  17; 3. C'., 435, and upon its application to 
tlie facts ill that  case defcnclm~t n a s  held liable to plain iff. There de- 
fendant 11ad stored t i pami te ,  to used by it ill blasting, in a srnall 
house located witlliii 7.5 or 100 y:\rds of a main road, running throtlgh 
the 1 illage of ,lcnie; this house n as ~ i s i h l e  from tlie road, and there 
mas a path leadii~g from the road to the liouse; the liousc was not 
enclosed, and the door to it n a s  not locked or nailed u p ,  the dpiiainite 
 as in  two Loses, one of nliicli was open, so t1i:it the dgi~aniite naq 
oxposetl; plaintiff, a boy of 7 years, retur~riug home froin scliool, left 
the road. ven t  up the  path to the house, ant1 finding ilie door opcri, 
eirterecl thch house, m ~ d  took f i ~  c dynamite caps from the o )en box, ~rliicli 
he carried liorile ni t l i  h im;  u p o t ~  a r r i ~  ing at his lrome, ie nerit to tlir 
fire to warin, with the clytramitc c a p  in his liantl; n-hilr ctmditig b c f o r ~  
the fire, tht. dyt~airlitc~ caps esplotlctl, itrjurinp liiq eye. This ( 'onrt  licld 
that clefondant was i i eg l ig~~ i t  it1 l e a ~ i t ~ g  the tlyrainite cqosed  in the 
opeti hos, in at1 unenclosed house trcar the public road I n  this case 
plamtiff did not kuow tlie clni~gc~rous clraractrr of the t ly~~ani i te  cap, 
ncwr  liar-itig seen onc before. I t  was held that  there n as no error in 
the refusal to allow the t ~ ~ o t i o i ~  for t~oasuit ,  upor1 all the eriderice in this 
c:1sc. 

111  E ' t r ~ ~ n i ~ l ~ g  r .  l i T l ~ ~ t ~ ,  148 S. C., 541, this Court lield that "To store 
tlynaniitc, being used for :I lcgitiriiatc purposc necessar;: for the con- 
struction of a railroad. on its own right of way, i n  a shanty with the 
door ope]], slid the n i~ ldow torn out, affortlinq any persot, a m p l ~  oppor- 
tunity to  scc the danger, n i t h  the ~ w r n i n g  nr i t ten  or printed or1 the 
hoses, c:ltit~ot riolate :11iy duty ovitig to :I p~rso i i  going upcn tlie premises 
uithout a liccnqe, citllcr eaprcss or implied." I n  that  else this Court 
:lffiriiicd a judgiiictit of ironsnit, lioldiiig that one storing dynamite on 
his on11 1)re1~iises for legitimata purposes, in hoses, ~ r i t l i  tllc word 
"1),wamite" written or printed on the box co~r t a i~~ i t rg  i t ,  placetl in a 
: ha~ l ty  with the (loor opctl, and nilidon. torn out, thus :I fording ample 
o1)portunity to scc the danger, ones no further duty to :I person going 
upon tlie lxemiscs, n itliout either an espress or implied license, and 
is not liable to him for d;mages caused hy his companioti~, shooting into 
the s1iarrt;v and exploding the dy~iarnite, not ktlon-ing it  as there. C'hief 
J u s t i r e  ( ' l a rk  dissented from the opinion of the Court, einpliasizing the 
fat-ts, honerer,  that  defendants had stored in said s l i an t  1.600 pouiids 
of dynamite, and that  tlierc was nothing about the shanty to indicate to 
the person 1~110 shot into the shanty the preqenre of the dynamite. H e  
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says further that the shanty was located withill the corporate limits of 
the tonn  of Bridgeton, with a population of 300 to 400 inhabitants. He 
was of the opinion that defendant, upon the facts in that  case, n a s  guilty 
of inailitaiiiiiig a nuisance on its premises and therefore liable for in- 
juries resulting therefrom. 

I n  the instant case, plaintiff's intestate, although a boy 14  years of 
age, did not go into the millhouse, where the powder was stored, to play 
as childrell sonletinies did, or to grind corn or ~vlleat, as the people 
ill the conimunity \\ere accustonied to  do. However, whether he m s  an  
inritee or at least a licensee and not a trespasser was for the jury to 
determine upoil the e d e n c c .  There v-as e~ idence  that  the door was not 
locked or securely fastelled, as was tlie case in Fanning r.. Trh i fe ,  supra; 
there was no e~ idence  that  the powder was in an open box or can, as 
was the case in  K~*acltanahe I . .  X f g .  C'o., supl-a, and as plaintiff in this 
case alleged in his  complaint; plaintiff's intestate kuew that  the article 
d i c h  he took and put in his pocket was powder, and knew that  it 77-ould 
burn or explode, when fire was brought in contact with it. H e  was not 
ignorant of the explosive nature of the powder ~ h i c h  rendered it danger- 
ous, as was the case with the plaintiff i n  Barnett v. Xi l l s ,  supra, and in  
lirnchanake 1 , .  X f g .  C'o., supra. H e  was not an employee of defendant 
as was tlie plaintiff in Il-oorl 1 % .  JIcC'nbe, supra, nor a customer of de- 
fendant, as v a s  the plaintiff in Bri t f inghum e. Sfadienz, supya. 

Defendants, however, owed a duty to plaintiff's intestate, eyen if he 
v a s  technically a trespasser on their premises, of a higher degrw than 
not to wilfully harm him. This  is t rue although he knev  that tlie powder 
was stored in the mill when he went there and knew its dangerous nature. 
This duty was to exercise care with respect to the manner in ~vhich the 
powder n n s  stored, conlmel~surate ~ v i t h  its known dangerous nature and 
the probability of an explo.;ion under circumstances which defendants 
must liecessarilv have foreseen. As to ~vhether a prudent man, exercis- 
ing due care, commensurate with the circumstances, would haye stored 
pon-der, which was of n sufficiently e sp los i~e  nature to make it a use- 
fu l  instrurneritality for blasting purposey in a quantity sufficient to he 
used in  the work in which defendants n-ere engaged. in an old mill, - 
located as n a s  the mill of defendants, where people of the community, 
and especially children were accustonied to go, with iio means of locking 
or otherwise securely fastening the door to the mill, so that  access could 
be easily had to the ponder, is a question, which, under our decisions, 
was proper to  be submitted to a jury, for them to determine whether or 
not defendants were negligent upon the facts i n  this case. I n  Jones  v. 
It'ctrehouse, 138 N. C., 546, i t  is said:  ('This Court has long since ahan- 
cloned the theory that negligence is a question of law, and adopted the 
only rational and workable theory, that  it  is a mixed question of law 
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and fact. I t  is impracticable, if not impossible for the Court; as a matter 
of law, to say whether or not there is negligence, except where the facts 
are admitted and no reasonable controversy can arise i 1 regard to the 
inferences to be drawn therefrom. We have so frequently repeated this 
proposition that it is unuecessary to cite authority." While up011 a 
niotion for judgment of nonsuit, the facts as the evidence tends to show 
them to be favorable to the contentions of plaintiff, are ~dmitted, infer- 
enccs to bc drawn from these facts are usually for the jury and not for 
the court. MTc must hold in the instant case that there mas evidence 
sufficient to be submitted to the jury upon the first quclstion presented 
by plaintiff's contention upon this appeal. 

"One ~ h o  stores and keeps gunpowder, dynamite or other explosives 
upon his premises, under circumstances rendering him yuilty of main- 
taining a nuisance, is liable for all damages resulting from an explosion 
of such explosives, whether he is chargeable with negligence or not." 
25 C. J., 183. There is no evidence in the instant case of any facts or 
circumstances which make the storing of powder by defendants in their 
mill a nuisance, rendering defendants liable for all tlanages resulting 
from the presence of the pomder in the mill. 

"Onc who negligently handles or stores explosives u p m  his premises 
is liable for injuries resulting to others by reason of such negligence, and 
this without regard to the question of whether the storing or handling 
without negligence under the circumstances would constitute a nuisance." 
25 C. J., 185. There is evidence of negligence in this case, but such 
negligence is not actionable, unless it mas the proximate cause of the 
death of plaintiff's intestate. We are thus brought to a consideration of 
tho second question presented by plaintiff's contention that there was 
error in sustaining defendant's motion for judgment of nonsuit, to wit: 
"If so, was such negligence the proximate cause of the death of plain- 
tiff's intestate?" 

The injurios to plaintiff's intestate, resulting in his death, did not 
occur at  the mill, or on or near defendant's premises; they occurred near 
the church, three miles distant from the mill. They did not occur while 
plaintiff's intestate was in the act of taking the powder and putting it 
in his pocket at the inill; they occurred at  least four hours after plain- 
tiff's intestate had left the mill, and the premises of defendants; plain- 
tiff's intestate did not go to the mill to play or to grind corn or wheat, 
on the afternoon TI-hen he got the powder; the explosior of the powder 
was not caused by any act of omission or commission of defendants. I t  
was the explosion of the powder and not its presence at the mill or the 
manner in  which i t  mas stored that caused the death of deceased. I f  
the pomder had remained at  the mill, ~vhere defendants had stored it 
and where they reasonably contemplated it xvould remain, no harm 
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would have come to plaintiff's intestate. I f  plaintiff's intestate had been 
an adult, no contention could or would be made that his death was 
caused by the act of defendants, and that defendants are liable to plain- 
tiff for the death of his son and intestate. His death was due to his own 
wrongful act in taking the powder and carrying it away and to his own 
carelessness in igniting the envelope in which he had placed the powder 
while holding same in his hand. The connection between defendant's 
negligence in storing the powder in the mill, if upon the evidence the 
jury should find that defendants were negligent as alleged, and the death 
of plaintiff's intestate was broken by an intervening cause, to wit, the 
acts of deceased. Unless it can be held that plaintiff's intestate, by reason 
of his age, cannot be held in law responsible for his acts, in taking the 
powder and igniting it, plaintiff's contention that the negligence of de- 
fendants was the proximate cause of the death of his son and intestate, 
cannot be sustained. 

Otto Stephens, at  the date of his death, was 14 years of age; he knew 
that the powder which he placed in the envelope would explode when 
fire was brought in contact with i t ;  he struck a match for the purpose 
of igniting the powder, and ignited it. I f  one of his companions had been 
injured by the explosion of the po~vder, the act of said Otto Stephens, 
and not the negligence of defendants in storing the powder in the mill, 
would have been the proximate cause of the injury. I n  f ineberry v. 
R. R., 187 N. C., 786, this Court held that where a boy 9 years old 
was pushed by a companion of about his age, so that he fell beneath a 
moving train, which mas exceeding the speed limit fixed by an ordinance 
of the town through which the train was passing, and was injured by 
said train, the proximate cause of the injury was the act of his com- 
panion and not the negligence of the railroad company. The railroad 
company was not liable for damages resulting from the injuries. The 
opinion in that case, written for the Court by Just ice C l a ~ k s o n ,  is well 
supported by authority cited therein. 

"Rotwithstanding the fact that the person injured is a child, never- 
theless to impose liability, defendant's act must have been the proxi- 
mate cause of the injury. So where explosives are wrongfully carried 
away from the place in which they are stored by children capable of 
understanding the wrongful nature of their act, the negligence in keep- 
ing or storing cannot be regarded as the proximate cause of a subsequent 
injury to the child or other children by their use, where defendant has 
done nothing to invite or provoke the act of the child and there is noth- 
ing in  the circumstances which would cause it to be foreseen." 25 C. J., 
187. H o r a n  v. Water town (Mass.), 104 N. E., 464; Hale  v. T e l .  & TeZ. 
Co. (Gal.), 183 Pac., 280; P e r r y  v. Rochester L i m e  Co. ( N .  Y . ) ,  113 
hT. E., 529; B o t t o r f  v. S o u t h  C o m t .  CO. (Ind.), 110 N.  E., 977; 
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Sico los i  v. Clark (Gal.), 147 Pac., 950; Jacobs c. R. iP .  (N. Y.), 98 
N. E., 688; Carter  Coal Co. e. S m i t h  (Ky.), 191 S. JTT., 631; Carpenter  
v. X i l l e r  (Penn.) ,  81  Atl., 438. 

There is  no evidence in this case from vhich  the jury could find that  
plaintiff's intestate, 14  years of age, although of the s ~ z e  and mental 
development of a boy 8 to 10 years of age, did not, bec,iuse of his age 
or lack of understanding, appreciate the probable effect of his act i n  
taking the powder away from the mill and igniting it,  l~ l i i l e  returning 
home from the church with his companions. A11 the evidence is to the 
effect that  he knew and appreciated the inherent qualities of the poxvder, 
and that  he ven t  to the mill, during the afternoon of 1ii August, 1924, 
for  the purpose of getting powder, and not to play;  and that  he  struck 
the match and ignited the powdcr in the envelope with full knolr-ledge 
that  it would burn and explode. Herein is the distinction between the 
instant case and B a m e t t  c. X i l l s ,  supra,  and KrachanaEe 2 . .  Xfg .  Co., 
supra,  i n  both of which cases plaintiffs did not know tt ' lat the articles 
which they took was dynamite, and explosire. Defe~idants, while they 
may have been negligent in the manner of storing the powder in the 
mill, could not h a ~ e  foreseen that  plaintiff's intestate or any other boy in 
the community would go to the mill, take the powder to a distance of 
three miles and then ignite i t  with a match. Their negligence cannot be 
held the proximate cause of the in jury  and we must hold tha t  there 
was no error i n  sustaining the motion for judgment 0.' nonsuit. The  
judgment is 

Affirmed. 

W I C K E S  WBBIBOLDT v. R E S E R V E  LOAN LIFE INSURAXCE CONPANT.  

(Filed 2.7 Jacuary, 1926.) 

Under the provisions of an accident policy of insurance that the policy 
shall be incontestable after i t  has been renewed heyonl the first gear. 
except for the nonpajment of  premium^, the insurance olmpany may not 
successfully defend upon the ground of misrepresentatiors of the insured 
in its procurement, as to material facts which mould h r r e  governed the 
company in not issuing the policy sued on, after the espiration of one 
year. 

2. Same--Permanent Disability. 
where a policy of insurance specifically provides that the permanent 

loss of the sight of both eyes shall constitute a total disability. it  can- 
not set up a defense that the plaintiff in the action war; not totally dis- 
abled, but had some earning capacity, after his eyesight had completely 
and perninnrntly f a i l ( d  him. 
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3. Same-'LRiders"Supplemental Contracts. 
Where riders are afterwards attached to the original policy of insur- 

ance as  supplemental contracts, relating to the date of the original policy 
contract, the latter of which contains an incontestable clause after the 
renewal payment after the first year has been paid, and the insured has 
thereafter by one of these renewal contracts or riders increased the 
insurer's risk and paid the additional premium charge therefor, the 
clause of incontestability in the policy originally issued remains in force 
unless otherwise agreed upon, and does not relate to statemeuts made at 
the time of the issuance of the rider attached to the policy so as to invali- 
date the contract for material representations the insured may have 
then made. 

APPEAL by defendant from W e b b ,  J., at September Term, 1925, of 
BUNCOMBE. SO error. 

I n  1915 defendant issued to plaintiff t ~ v o  policies of insurance, i n  
accordance with applications therefor, one dated 1 June ,  the other 29 
October. Both policies were on the ordinary life, double indemnity and 
total disability plan. B y  each policy, defendant promised and agreed to 
pay to Alice X a y  Wamboldt, wife of plaintiff, a t  his death, subject to 
the terms and conditions set out therein, the sum of $5,000. To each 
policy were attached riders, forming a part  thereof, providing, upon 
certain contingencies, for  double indenlnitp and total disability. Each 
policy contained a clause, in TI-ords as follon-s: "If the premiums are  
duly paid as required, this policy shall be incoiltestable after it has been 
renewed beyond the first year." All premiums required to renew these 
policies and to keep then1 in full force have been duly paid. 

On 23 May, 1921, plaintiff inquired by letter if defendant issued, and, 
if so, if it; ~vould then substitute for the riders attached to and forming 
a part  of the policies as originally issued, riders providing for double 
indemnity, total disabilitv and prcrnium x~ai rer .  On 26 May, 1921, de- 
fendant, replying to plaintiff's inquiry, a t l~ ised  him that i t  issued a 
double indemnity, total disability and prcniiurrl waiver certificate, as 
per sample enclosed, arid that  upon e~idence  of present insurability i t  
would grant the additional benefit on the policies then held by plaintiff, 
issued in  1915. Pursuant to this correspoiidence, plaintiff, oil 3 June ,  
1921, signed the formal applications sent to him by defendant for the 
additional protection, and forwarded same, by mail, to defendant. Each 
of the applications contained the following representations made to d e  
fendant by plaintiff: "I h a r e  no impairment of sight or hearing; am 
near-sighted, with astigmatism." "I have made no application for life, 
accident or health insurance in  any company or association upon which 
I h a m  not been notified of the action thereon. K O  application ever made 
by me for life, accident or  health insurance has ever been declined." 
On  6 June,  1921, defendant acknowledged receipt of the application, 
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and of check sent therewit11 to pay the sum required by defendant for the 
additional protection. The  check, liowever, Tvas not for a sufficient 
amount to pay the sum required for the issuance of the ce~tif icate applied 
for on both policies, due to plaintiff's misappreheilsion of defendant's 
lettvr. This  and other matters involved in  the transaction were adjusted 
by further correspoildonce, and on 14  July,  1921, defendant returned 
the policies to plaintiff, with the certificate for double indemnity, total 
disability and premium waivcr attached to each policy, in substitutiorl 
for thc rider which was attached to the policy at the time same was 
issued in  1915 and which liad been canceled when the substituted rider 
was attached. 

These certificates or riders are described as supplemtwtal coutracts; 
cac l~  bears the date of tlie policy to which i t  is attaclwd, and ]lot the 
date on which i t  was attached to the policy. Each rider recites that  
i t  is a coniponent par t  of the contract, and. tliat i t  is :~ttachcd to and 
forms a part  of the policy, which is referred to and c a l l d  the priiicipal 
contract. I t  is  p r o ~ i d e d  in each rider that  "none of the conditions 
~ianicd in this supplcnlental contract shall be deemed tc v-aire, modify 
or affect in any manner any of the conditions contained 111 the prilicipal 
contract to which this supplemental contract i s  attached." T h e  anlount 
charged by defendant and paid by plaintiff, for the additional protec- 
tion p r o ~ i d e d  by tlie riders substituted for those attachld originally to 
the policies, includes the rcserve on each policy from tlie date of its 
issue to the date of the substitution, which w ~ u l d  have bten accumulated 
from additional premiums paid, had thew riders been attached to 
and formed part of the policies from 1915, when they were issued, to 
1921, when tlic riders were substituted for those which were canceled. 

The rider, attached to each policy, includes the following clause: 
"'I'lie entire and irrecorerable loss of sight of both eyes IT 11 be considered 
as  total and permanent disability within the meaning of this provision," 
i. e., the provision for payment to the insured, upon his permanent 
disability, of an  annual income of five hundred dollars, and the further 
provision tliat upon the death of insured the principal contract shall 
be payable, i n  accordance with its terms, without decuction for any 
iucome payments. I t  is also provided that  upon the insured's becoming 
~pmnaneii t ly disabled, defendant will waive payment of further pre- 
miums on both the principal and the supplemental cont-acts. 

Plaintiff alleges, in his complaint, "that on or about 1 January ,  1922, 
while the said contract of insurance was in  full force and effect, the 
plaintiff suffered the entire and irrecoverable loss of sight of both eyes 
and became entitled to all of the payments and benefits provided in said 
contract of insurance, i n  ease of such loss of sight of both eyes." He 
further alleges that  defendant has  denied its liability to h im under his  
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said policies, and has declined and refused to naive pagmcnt of pre- 
miums on his policies, since the date of his permanent disability, due to 
loss of sight of both eyes; that  plaintiff has paid under protest to de- 
fendant the alnouut of said premiums. Plaintiff demands judgment that  
he recorer of defentlant the sum of $1,790.80, which includes the amount 
alleged to 110 due as annual income for a year and a half, and the amount 
paid under protest as premiums on both policies since the date of the 
permanent disability. 

Defendant, ill i ts  answer, alleges that  the supplemental contracts as 
evidenced bg the riders attached to the policies did not become effective 
unti l  the date on which they ve re  attached, to wit, 14 July,  1921; that  
on said tlatc, plaintiff n a s  blind, having ther~tofore,  to TX-it, on 9 June,  
1921, suffered the entire and irrecoverable loss of sight of both eyes; 
that  he was permanently disabled a t  the time the cor~tract wis  made 
a~ i t l  that by rea4011 of this fact, the said supplemental contract was and 
is null and void; and that defendant, immediately upon discovering the 
fact, tendered to plaintiff the sums paid as premiums for the said sup- 
plen~ental  contracts, ~ h i c l i  plaintiff refused to accept. 

Defendant, in its aniended a n s m r  and counterclaim, verified on 3 
Octohw, 1923, allcges that  i t  was induced to issue the supplemental con- 
tracts by false and fraudulent representations made by plaintiff in his 
applications therefor, to wit, that  a t  the date of said applications plain- 
tiff Imd no impairment of sight, and that  a t  said date he had made 
no application for insurance on wliich he had not b ~ e n  notified of the 
action thereon, a i d  that  no application made by him for insurance 
had ever been declined. Defendant prays judgment directing the sur- 
render by plaintiff of said supplemental contracts, and that same be 
declared liull and void. 

Plaintiff, in his reply to the answer aud amended answer and counter- 
claim, denies the allegations contained therein, and renews his prayer 
for the relief demanded in his cornplaiut. 

On  the trial, plaintiff testified that  he became totally and permanently 
disabled by the total and irrecoverable loss of sight of both eyes on 
o r  about 1 Jaiiuary, 1922. H e  fur thr r  testified that  at the time of his 
correspondence with the defendant, resulting in the substitution of the 
riders, in accordaiice with his application dated 3 June,  1921,  lie was 
residing in the city of Atlanta, in the State of Georgia. H e  said, "I went 
home after lunch on 9 June, 1921, and, at the direction of my oculist, 
m n t  to bed. H e  told me to go to bed, and to rest my eyes. I rewired 
calls from my oculist, in my  room, on and after 9 June,  1921. I was in 
bed a good par t  of the time in a room with the shades to the windows 
pulled down. I was told that  I would not h a m  to remain in my room 
more than a week, but I xras kept there from day to day, for nearly 
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a month. During this time I carried on my correspondence. I was in 
this room, with my shades down, when my policies were returned to me 
by defendant on 14 July, 1921, with the substituted ].idem attached. 
The trouble with my eyes was discovered suddenly, on 9 June, 1921. 
This was after I had signed the application on 3 June for the substi- 
tuted riders. The trouble was caused, so I was informed, by the sudden 
detachment of the retina in  each eye. I was told that if I: would remain 
in bed, with my feet raised above my head, the retina would reattach. 
I did not communicate with the defendant company, and inform it of 
my condition. I made my application on 3 June and the trouble began 
on the 9th. I paid my premiums in December following, and again 
in  June, 1922. I did not inform the defendant at either time of my 
trouble. I thought it was temporary and made no claim for permanent 
disability. Bs soon as I gave up hope of recovery-in thl? fall of 1922- 
I notified the company of my condition, and on 8 September, 1922, made 
claim under my policies. I was then living in West :'Lsheville, N. C. 
My attorney, who lived in Atlanta, filled out the form required for proof 
of my claim for total disability. I t  is stated therein that the date of 
the injury was 9 June, 1921. That is true, if it refers to the first 
trouble with my eyes; I subsequently got well, or got Eetter. I t  is not 
true, if i t  refers to the date of my second trouble, which resulted in my 
total disability from loss of sight. I could not read the proof of claim 
under my policies, prepared by my attorney, who sent i t  to me for my 
signature. I could not read i t  because I could not set,. They had to 
guide my hand to the line for the signature. I do nclt recall that i t  
was read to me. I assume that it was, but I was in a rather upset frame 
of mind at that time. I recovered from the attack on 9 June, 1921. I 
could see very well after that time up until some time in December. 
My oculist in Atlanta told me that with a good rest of about two months, 
the retina in each eyo would reattach. I t  did reattach apparently, so 
that I could walk about. I went to Florida, and there met friends and 
recognized them. I did not read, although I had reading glasses, given 
me by my oculist. I did not read because I wanted to make sure that 
the retina had reattached before I used my eyes. The doctor said I 
had sufficient vision for practical purposes, and that he thought I mould 
retain that vision. While I was resting in Atlanta, I had conferences 
and negotiations about my work, as director of campaigns for contribu- 
tions to colleges. As near as I can figure now, it was on or about 1 
January, 1922, that I completely lost my sight. The second attack came 
after 1 December. I noticed a little dark shadow at the top of my 
eyes, and then it came on slowly and steadily, just like pulling down a 
curtain over a window. I could not tell you exactly when it commenced, 
but I noticed that there was a darkness over my eyes up here, and i t  
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began to  pull down, day by day, and about 1 January ,  1922, I figure 
i t  went past the vision, so that  I could not see. I had very good vision 
after my first attack in June,  1921, and Dr.  Briggs said I had enough 
visioii for  practical purposes, enough so I was planning to go back into 
my campaign work again. I never dreamed, I never thought I was 
going blind ~vhen  I had the correspondence with defendant in May, 1921, 
or when I applied for a change in my  policies. I was improving right 
along. I had no  reason to know that  I was going blind; there is  no 
blilldrless in our family, on either side, so f a r  as I know. The company 
has not paid me a cent under the provisions of m y  policies." 

There was evidence tending to show that  a t  the time plaintiff applied 
to defendant for the supplemental contracts to  he attached to his policies, 
he had applications pending with other companies for insurance; plain- 
tiff made no statement to defendant company with reference to said 
applications. 

There was also evidence tending to show that  since his loss of sight, 
plaintiff had been writing articles for daily nevspapers. Plaintiff testi- 
fied that while he received pay for these articles, his expenses for steno- 
graphic services exceeded the amount received for this work; that  the 
no rk  was not remuneratire, and was done solely for the purpose of 
keeping his mind occupied; that  plaintiff had done no other work, and 
had been employed i11 no other business. 

I t  was admitted, i11 response to a question bv tlie court, that there 
was no  controrersy as to the amount which plaintiff was entitled to 
recourr, if defendant was liable, as  plaintiff alleged and contended. 

At  the close of plaintiff's evidence, defendant niored for judgment as 
of nonsuit. T o  the  refuwl of the court to allow this motion, defendant 
excepted. 

  he issue suhinittcd to tlie jury xvas as follows : 
"In what amount, if any, is defcnrlant indebted to plaintiff? Answer : ,, 
The  court was of opinion that  the riders attached to  the policies, and 

designated as supplemental contracts, were parts  of the policies issued by 
defendant to plaintiff, and that  the inroiltestable clause, contained in  
each policy, applies to the rider or supplemental contract as nell  as to 
the original contract; that  tlie policy is niade u p  of and includes both 
the original a i d  supplenier~tal contract; that  defendant is barred by 
said clause from setting u p  in defense of plaintiff's action, or in support 
of its prayer that  the suppleniental contracts be declared null and void 
and be surrendered by plaintiff, the facts relied upon by defendant to 
defeat ~~laii i t i ff 's  recovery in this action. 

The  court instructed tlie jury that  if they believed all the evidence, 
and found the facts to be as testified, they should answer the issue, 
"Prs,  $1,790.80." Defendant excepted to this instruction. 
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From the judgment rendered upon the verdict, defendant appealed 
to the Supreme Court, assigning errors based upon its exceptions. 

Jones, Wi l l iams  & Jones and X a r k  1Y. B r o w n  for p l a i n t i f .  
Bourne,  Parker  & Jones, Brooks,  Parker  & S m i t h ,  Guilford A. Deitch 

and Frank  G. West for defendant. 

CONKOR, J. Defendant's principal contentions, in surport  of its ap- 
peal to this Court, as stated in its brief, a re  "(1) that  since blindness 
antedated the making of the disability contract, there could have been 
no valid contract as  against that  hazard, under the rule that  continued 
existence of the subject-matter is necessary to sustain a contract; ( 2 )  
that  the failure of plaintiff to disclose his condition pei~ding the nego- 
tiations constituted a concealment of material facts which avoided the 
contracts i n  their entirety; (3 )  that  said contracts were, also, avoided 
by plaintiff's misrepresentations as to the pending of applications for 
insurance in  other companies; and (4)  that  the insured did not show 
total disability within the terms of the contract sued o 1." These con- 
tentions are  presented by defendant's assignments of error, and are 
fully discussed in the brief filed by i ts  counsel in this Court. 

Plaintiff, in support of the judgment of the Superior Court, insofar 
as same is  attacked by the first three of defendant's coi~tentions, relies 
upon the clause in each policy, which provides that  "if the premiums 
are duly paid as required, this policy shall be incontc.stable after i t  
has been renewed beyond the first year." Plaintiff contends, that  by 
reason of this clause, all the premiums required hal ing  been duly 
paid, and each policy having been renewed beyond the h s t  year, these 
contentions are  not available to defendant for the purpotie of contesting 
the validity of the policies. 

B y  paragraph 3 of article I1 of the supplemental col~tract, which is 
attached to and forms a par t  of each policy, i t  is p r o d e d  that "the 
entire and irrecoverable loss of sight of both eyes, 01 the severance 
of both hands a t  or above the wrists, or of both feet t t  or abore the 
ankles, or of one entire hand and one entire foot, resulting from one 
accident, will of themselves be considered as total and pcr&nent dis- 
ability within the meaning of this provision." B y  the provision referred 
to, defendant agrees that if the insured becomes physically or mentally 
incapacitated to such an extent that  he is and will be presumably per- 
manently unable to engage in any occupation or perforrl any work for 
conipensation of financial value, defendant will waive ~ a y n l e n t  of any 
premium payable upon the principal contract and the supplemental 
contract, and will pay to the insured an  annual income 2f fire huiidred 
dollars. All the evidence tends to shorn that  plaintiff lias suffered an 
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entire and irrecoverable loss of sight of both eyes. This is a permanent 
disability, which by the terms of the contract, entitles plaintiff to the 
benefits provided therein. I t  is immaterial whether or not plaintiff has 
since the loss of his sight been able to engage in any occupation or to 
perform any work for compensation of financial value. I t  is  only when 
the disability is  not one of those included within paragraph 3 that the 
benefits of the provision are dependent upon the inability of the insured 
by reason of such disability, mental or physical, to engage in such 
occupation or to perform such work. Plaintiff having suffered the loss 
of sight of both eyes, which is entire and irrecoverable, it  is immaterial 
whether or not he has since been able to  engage in an occupation, or 
to perform work for compensation of financial value. Defendant's fourth 
contention cannot be sustained. There was no error in refusing to allow 
defendant's motion for judgment as of nonsuit, or in the instructions 
of the court to the jury, insofar as defendant's assignments of error in- 
volve this contention. 

I t  must be conceded that  if p1air;ltiff's action is founded upon the 
policies, issued to him by defendant, without the distinction as con- 
tended by defendant, between the principal contract and the supple- 
mental contracts, neither of the first three contentions of defendant can 
be sustained as supporting defendant's assignments of error upon this 
appeal. I t  is expressly provided in  each of said policies that  the policy 
shall be incontestable after i t  has been renewed beyond the first year, 
if the premiums are duly paid as required. The  payment of all premiums 
on both policies, from 1915, when they were issued, to the date of the 
conlnlencement of this action in 1923, is  admitted. The  policies are 
therefore incontestable upon either ground relied upon by defendant in 
said contentions; defendant will not be permitted, because of its express 
agreement to the contrary, to contest in this action the validity of the 
policies. 

I n  Trust C'o. T .  Ins. Co., 173 N. C., 558, Justice Allen, writing the 
opinion for the Court, says: "The modern rule is  that  a life insurance 
policy containing a provision that  i t  shall be incontestable after a speci- 
fied time cannot be contested by the insurer on any ground not excepted 
in that provision." Many authorities are cited in support of his state- 
ment of the law. I n  that case, this Court held that  defendant could not 
arai l  itself of the plea that  the insured was not in good health a t  the 
time of the delivery of the policy, and that for that  reason under the 
terms of the policy, the contract never became operative. The incon- 
testable clause was held to cover the defense of the bad health of the 
insured at the time of the delivery of the policy. I t  was also held that  
a defense based upon the allegation that  the issuance and delivery of 
the policy was procured by false and fraudulent representations in the 
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application, would not be heard, if the policy contained a i l  incontestable 
clause, which upon the facts admitted or established by evidence, was 
applicable. Just ice Al len  further says : "The authorities are practically 
uniform in holding that an incontestable clause, wllich gives a reason- 
able time for the insuraiice company to make investigation, is valid, 
and that i t  means n-hat it savs, that is. that after the time named in 
the clause has expired no defense can be set up  againsi the collection 
of tlie policy, unless it comes ~vit l i in tlie excepted classes, named in the 
clause itself." The incontestable clause in a policy of life insurance 
was held valid in H a d y  c. Ins .  Co., 180 N. C., 180, where Just ice A l len  
says that tlie clause is contractual and is sufficiently pleaded when the 
policy containing the clause is made a part  of the complaint. See 35 
,I. L. R., 149211; 31 A. L. R., 10911; 13 a. L. R., 675;  6 A. L. R., 452. 

I n  Ind iana  S a t i o n a l  L i f e  Ins .  Co. c. McGinnia  (Intl.), 101 N. E., 
289, 45 L. R.  A. ( N .  S.), 192, Spencer, J., says: "It seer i s  to be a mell- 
recognized principle of insura~ice law that a provision i 1 a contract of 
insurance linliting the time in which the insurer may talLe advantage of 
certain facts that might otl~er~vise'coilstitute a good defense to its 
liability on such contract is d i d ,  and precludes every defense to the 
policy other than tlie defenc;es excepted in the prorision itself. I t  also 
seems to be generally held that slicli a clause precludes the defense of 
fraud, as mell as other defenses, a i d  that  i t  is i o t  invalid on the theory 
that it is against public policy, p r o d e d  the time in which the defenses 
must be made is not unreasoirnblv short." N a n v  authorities are cited 
i11 the opinion to support this statement of the law. See LIIass. Ben.  L i f e  
Ins .  Co. v. Robinson (Ga.) ,  42 L. R .  *I., 261. 

Defendant, howerer, contends that in this action plxintiff seeks to 
enforce liability, not under the policies, which were issued in 1915, and 
are the principal contracts between the parties, each of which contains 
the incontestable clause relied upon by plaintiff, but under the sup- 
pleniental contracts, wliich were entered into and attachec to the policies 
on 14 July,  1921; no illcontestable clause is contained in these supple- 
mental contracts. The  question, therefore, presented is whether the-in- 
contestable clause, contained in the policies, applies to the supplemental 
contracts attached thereto on 14 July,  1921. 

These supplemental contracts were substituted for prol-isions in the 
principal contracts, wliich were parts of the policies as or ginally issued; 
each bears the same date a s  the vrinciual-contract to rvhich-it i s  at- 
tached; a sum was charged by defendant and paid by plzintiff sufficient 
to corer the reserve which the defendant would have accumulated against 
the additional liability if the contracts had been made, on the dates, 
upon which the policies were respectively issued and the additional 
premium paid by plaintiff from the date on which the policiea were is- 
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sued; it is  specifically recited in each supplemental contract that it is a 
component par t  of the policy to which it i s  attached, and that  none 
of the conditions named in the supplemerital contract shall be deemed 
to waive, modify or affect i11 any maimcr any of the conditions con- 
tained in the priiicipal coii t~act  to which the supplemental contract is 
attached. 

( 'In the coiiduct of insurance business it oftcn becomes necessary to 
add a new term to a policy, or to modify or waive an existing term. For  
this purpose insurers are  accustomed to use little printed slips con- 
taining the desired writing, ~vhich  are attached to the policy with muci- 
lage and are termed 'riders.' By reason of being aimexed to the policy 
these riders are equally binding on the parties as if written in  the face 
of the policy." Varice on Insurance, 11. 185. "The contract of insurance, 
as usually made, contains the following elements: ( a )  all terms legally 
set forth on the face of the policy, or oil the back thereof, if properly 
referred to ;  (b)  all separate papers expressly designated and made par t  
of the contract by the terms of the policy; (c)  all riders attached to the 
policy with the consent of both parties." Tance on Insurance, p. 181. 
Lancaster v. Ins. C'o., 153 hT. C., 286. 

"It  is well settled that  a rider attached to the policy is a part of the 
contract, to the same extent and with like effect as if embodied therein." 
1 Joyce on Insurance ( 2  ed.), p, 516. 

The supplemental contract attached to each policy on 14  July,  1921, by 
reason of the recitals therein became a par t  of the policy, and was 
subject to all the conditions applicable thereto contained in the policy 
to which it v a s  attached: the irlcoiitestable clause, contained in the 
policy, is applicable to said supplemeiital contract, in an action to en- 
force liability thereunder, and 110 defense is available to defendant in 
such action after said policy, including as one of the elements of the 
contract the provisions of said supplemeiltal contract, has become in- 
contestable, except for the nonpayment of premiums. 

The  clate upon ~vhich  said supplenleutal contract became effective 
was not the date upon which it was attached to the policy, but the 
date of the policy; this was fixed by the defendant and accepted by 
plaintiff. ,Is a result of this agreeilieilt as to the date from which it 
became effecthe, defendant collected the sums required for the reserve; 
h a ~ i r i g  received a benefit from the agreement as to  the date, it  must 
accept the burden. I n  JIufual Lz fe  Ins. Co .  2%. IIurni, 263 U. S., 167, 
6.2 1,. Ed.,  235, it was held that where a clause in a life insurance policy 
provides that  i t  shall be incontestable after a specified time "from its 
clate of issue," the word "date" refers to the date of issue appearing on 
the face of the policy which was antedated by mutual consent of the 
partias and premiums paid from that  date, and not to the time of actual 
execution of the policy or the time of its delivery. See 31 A. L. R., 112. 
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W e  must  hold tha t  t h e  suppleinelital contract,  a t t a c l ~ e d  011 14 J u l y ,  
1921, t o  each policy issued by  defendant to plaintiff,  ill 1915, was a 
par t  of t h e  policy to  wliicli i t  was attached, and n a :  subject to t h e  
inco~itestablc clausc co~ltai l icd i n  such policy; that  hy express agreement 
of the  part ies  such supplerneiital contract became e f fec t i~  P f r o m  t h e  d a t e  
appcariiig tlicrciil, and  ilot f r o m  tlle da te  on whicli i t  lvas actual ly at-  
tached t o  t h c  policy; that  up011 al l  the evitlcncc s u b ~ ~ i i i t c d  to  the j u r y  
i n  this  action no defensc n a s  a ~ a i l a b l r  to tlcfciitlarit upon the  sup- 
plerncrital contract which n-as not available i n  all action 011 the  policy. 
T lw d i d i t y  of the policy, inc lud i~ lg  both t h e  pr incipal  (,ontract and t h e  
suppleniental coiltract, cannot be contested by defendan ill tliis action. 

T h e  a s s i g ~ ~ m e n t s  of error presenting the  first thrce coi~teiitions of de- 
fendailt callnot be s u s t a i n d .  T h e  judgment is affirmed. There is  

N o  error .  

TT. T. FOWI,ER, AD~IIXISTRATOR OF RALPH FOWLER. DECEASED, v. CHAM- 
PION F I R R E  CO., THE ABERTHATT' C'OSSTRUCTIOh' CO.. A N D  C. A. 
HILDEBRAKD. 

(Filed 27 January, 1926. ) 

1. Segligenrc-Evidence-Contracts-Rlaster and Servant-Independent 
Contractor-Safe Place to Work-Hearsax Evidence. 

I.:\itle~ice in tliis c:lw lieltl .iufficiwt of the :rctio~lirbl~ ueglipe~~cc of tle- 
fentlar~tq under the plea of indepr~ident contractor to go to the jury, 
that the witnesses heard the a l l e q ~ l  vice princilml of the alleged inde- 
])t '~~dent contractor give i~istruction\ to the plaintiff'\ illtestate. n na te r  
carrier for many employees of a11 the defendants, ns tc carrying cooled 
water to the employees just before tlle expiration of tlle ~ ~ o o n  interval for 
dinner. upon tlie questio~i a s  to whether the intestate was a t  the time 
of his injury acting within tlie scope of his duties, or pursued an unsafe 
and dangerous wax when a proper and safe one had been provitled for 
him nearby, and not objectionable n.: hrars:~y. 

2. 13ridcncc-Sonsuit-Scgligence-Questions for Jury. 
Tlwn defendants' motion a s  of nonhuit, the erideuce a ~ l d  evt'ry reason- 

able inference therefrom is to be co~iftrurtl  in the light most favorable 
to the plaintiff, and held in  thic casc, sufficient to hc :submitted to the 
jury upon the issue of defendnnth' actionable negligence proximately 
causing the death of plaintiKs intestate. 

In  an action to recover (1am:lges for tlie ncgliger~t killing of plain- 
tiff's intestate: IIcld.  the charge of the judge to the jury upon the law 
of negligence, proslmate cauGe ant1 contributory negligti~ce met the re- 
quirements of C. S .  W, that tlle court state in a plain : ~ n d  correct man- 
ner tlle evitlence in the case, and declare ant1 esplain the law arising 
thereon. 
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 PEAL from Finley,  J., and a jury, a t  N a y  Term, 1923, of H IYWOOD. 

Xo  error. 
Mr. T.  Fowler \T as duly appointed administrator of Ralph Fowler, de- 

ceased. H e  contends that the defendant, Champion Fibre Company, is a 
c*orporation and ownecl and operated a large pulp and paper mill a t  
Canton, S. C. I n  the conduct of its business and the operation of its 
l ~ l a ~ i r ,  it  used a11d i i iai~ltai~led certain steam engines, stranl pipes, etc. 
The d c f e ~ d a n t ,  ,ihrrtlian Comtrnctio~i Company, a corporation, was 
eiigagetl ill coiistructiiig plants, buildings aiicl other structures and was 
a s s i s t i~~g  tlie Clia~iipioil Fibre C o n ~ p a ~ ~ g  in making ail addit ioi~ to what 
is kno\\ii as a "finishing plant" for it. That  C. A. Hildebrand, before 
and at t l i ~  tiiiie of the injury and death of Ralpli Fan-ler, ~ r a s  employed 
by the Champion Fibre Company as foreman and superintendent of what 
is known as the "pipe fitters" de l~a r tme i~ t  of the Cllanipion Fibre Corn- 
pany's plant, and had control and superrision of tlie water system and 
pip(> l i ~ ~ e s  used in the operation of the plant. I t  n a s  liis duty to in- 
stall the necessary pipes used in colircging \rater ant1 stcarn in and 
around the plant and to use due car0 to kcep same in a proper and safe 
co~idition. Tliat 011 and prior to 24 July,  102.2, Ralph Fowler was in 
the cmploynic~it of the t v o  d e f n ~ d a ~ i t  corporations as a ' h a t e r  boy" or 
carrier. I t  Tvas liis duty to carry water froni certain parts of the plant 
to divers other poiiits to tlie emplovees for drinking purposes. Tha t  
i11 the performance of this duty, Ralpli Fonlcr  was injured, which re- 
sulted in his death, by the negligence of the defendant. That  i n  the 
operation of the paper and pulp mill and in constructing the addition, 
the finishing plant, the d e f e ~ ~ d a n t s  had employed a large number of 
Iahorcrh, ellgaged in di\ ers nork  in arid around tlie plant, among them 
Ralph Fon-ler, the "\rater boy" to carry them water. That  some time 
l ~ r i o r  to the illjury of said Fowler, on 24 July,  1024, the Cliampioii 
Fibre Company had caused to be dug in the gromid a pit, I)asin or vat, 
somc 1 2  feet ili circurnferenee, about 5 or 6 feet deep, a t  or near nliere 
the laborers and Ralph Fan-lcr Irere employed. That  for some time the 
Champion Fibre Coriq)any had carelessly and negligently permitted 
n-atrr to run  into and accumulate in tlie pit some 3 or 4 feet decp. The  
tlrfentla~its had carelessly and neglige~ltly placed a plank, sonic I d  inches 
v ide  a11t1 froni 12 to 15 feet long. across the top of the pit and ordered 
a i ~ d  per~ii i t t rd tlie employeei: to go o w r  this p l a ~ ~ k  in the prosecution 
of their duties. Tliat bcforc the illjury and death of Ralph Fowler, the 
Cllanlpion Fibre  Company and C. A. Hilclehrand liad nlaintained a 
pipe leading from the main engine in said plant to a suitable place on 
tlie side of tllc building to carry the exhaust steam from the engine. 
TVlieil it exhausted it would go up into the air. Shortly prior to the 
injury to Ralpli Fowler, C. A. Hildebrand, v i t h  the knowledge, ac- 
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quiescence and consent of the Champion Fibre Company, carelessly and 
negligently changed the steam pipe so that the exhaust would go into the 
pit before mentioned, and tlie exhaust steam and water were permitted 
to accun~ulate and romain in the pit, and it became and remained in a 
hot and boiling condition. That the plank for the employees to walk 
across this pit, in the prosecution of their duties, defendant carelessly 
and negligently failed to nail or otherwise fasten down the ends so as to 
prevent it from turliirig over or the ends from sliding from tlle bank into 
the pit. K O  guard or railing was provided on the side of the plank. 
That the place was dangerous-the narrow plank across tlle pit of hoil- 
ing water. That Ralph Fowler, an inexperienced youth of 15 years of 
age, while engaged in the performance of his duty as a ' water boy" mas 
required to cross the narrow plank over the hot and toiling water ill 
the pit. "That on 24 Julx, 1924, xi-hile the plaintiff s intestate mas 
lawfully engaged in the performance of the duties of Lis said employ- 
ment, and while he was walking across the aforesaid plank extended over 
and across the aforesaid pit, basin or vat of boiling watur, as aforesaid, 
as he had been directed, ordered, required, permitted, suffered and al- 
lowed to do by the said defendants, and each of them, and without any 
fault or negligence on the part of the plaintiff's said intcstate, but solely 
by reason of each, all and every of the aforesaid careless tortious, negli- 
gent and reckless acts, conduct and omissions of the said defendants, and 
each of them, the aforesaid plank tilted or turned over, thereby throwing 
the plaintiff's intestate donn and into the aforesaid hot, scalding and 
boiling water, and by reason thereof the plaintiff's intestate was so badly 
a i d  fearfully scalded and burned that he was caused to endure great 
and indescribable pain, anguish, torture and distress of body and mind 
so that he suffered, laiiguished and died in the evening of the following 
day, to wit, 25 July, 1924, to the great damage of the plaintiff," etc. 

The defendants deny the material allegations of the complaint and 
sap, in part:  "It is admitted that the plaintiff's intestate, Ralph Fowler, 
was in the employ of the Abcrtham Construction Company, as water 
carrier and sustained illjuries while in its enzploy resulting in his death, 
but the defendants aver that his said death was caused arid contributed 
to by his own carelessness and negligence in attempting to cross or use 
a plank across the ditch of boiling water without any orders or instruc- 
tions from tlie defendants and at a time when he was no1 engaged in the 
performance of his duties as water carrier, and in  failing and neglecting 
to use the usual path or route prepared by the dbertham Construction 
Company for the use of the plaintiff's intestate and other employees. 
The defendants aver that the said Ralph Fo~vler was a b3y sixteen years 
of age, the usual and ordinary age of water carrier boys, and knew, or 
should have known that it was unsafe and dangerous to ittempt to walk 
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across a plank over the ditch of boiling water, and knew, or should have 
known that it was his duty to cross the ditch a few feet west of where 
he was injured at the place prepared by the dberthaw Construction 
Company for the use of its employees in crossing said ditch of water. 
. . . The defendants aver and allege that the said Ralph Fowler was 
not in the line of his duty at  the time of the accident and was attempting 
to cross the ditch at  the place not provided for that purpose and volun- 
tarily selected a dangerous route when the defendant Aberthaw Con- 
struction Company had provided a proper and safe place for crossing 
said ditch of boiling water at a place only a few feet distant from where 
the plaintiff was injured. . . . And defendants aver that the death 
of the said Ralph Fowler was caused and contributed to by his own negli- 
gence in failing to exercise reasonable and ordinary care for his own 
safety, and especially in failing to use the usual route and pathway pro- 
vided for the water boys and others, and in negligently attempting to 
cross the ditch containing the boiling water at  an improper place, with- 
out the knowledge, orders or directions of the defendants or either of 
them. The defendants aver that the work of constructing the addition 
to the paper plant of the Champion Fibre Company was being done by 
the Aberthaw Construction Company as an independent contractor which 
employed its own employees and had exclusive authority and control 
over them. And the defendants aver that the said Ralph Fowler was 
not in  the employ of the Champion Fibre Company, or C. A. Hildebrand, 
and that they had absolutely no control or authority over him whatever." 

The issues submitted to the jury and their answers thereto, are as 
follows : 

"1. Was the plaintiff's intestate, Ralph Fowler, killed by the negli- 
gence of the defendants; and if so, which one, as alleged in the com- 
plaint? Answer : Yes, by all the defendants. 

"2. Did plaintiff's intestate, Ralph Fowler, by his negligence con- 
tribute to his death as alleged in  the answer? Answer : No. 

"3. What amount, if any, is plaintiff entitled to recover? Answer: 
$6,250." 

The court rendered judgment on the verdict. Defendants made several 
exceptions and assignments of error. The material ones and necessary 
facts will be considered in the opinion. 

A. Hall Johnston and Alley & Alley for plaintiff. 
Martin, Rollins & Wright  for defendants. 

CLARKSON, J. The first assignment of error of defendants: "The 
plaintiff asked the witness, Oscar Ferguson, the following question: 'DO 
you know whether these boys were instructed to have a bucket of water 
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ready cooled and all by the time the whistle blen- so thqy could h a m  i t  
ready to t l c l i~e r? '  The  witness then stated that  'they weie instructed by 
George Yaincourt to have fresh va t e r  there on the job when the whistle 
blew; that  theg were instructed to ha re  their water ready n-hen the 
~rl i is t le  blc~r. '  The  defendants coiltended that this erideice v a s  hearsay 
and was incompetent against Champion Fibre Con~pony and C. A. 
Hiltlebrand, as George Vaincourt was not in their employ. I t  m s  not 
o111y incornpete~it, hu t  was estreiiiely prejudicial to the defcl~tlants." Tlic 
balance of the testimony of this witness was: "That just before the 
nhistle blen. on this occnsioa, witness saw the boys s tar t ;  that  h c  did not 
see them after they got on the plank; that  they wore right close to tlie 
e ~ ~ c l  of the plank, to the best of liis knowledge they were about three or 
four feet of the plalik n-hell n itiless sam- thein last ;  tli: t he l i e d  the 
boy holler; that  just before he heard hi111 holler Ile s:iw the exhaust 
stearn; that  nhen tlie steam guslletl out it nould blind c~ilc a ~ i d  liit one 
until he  couldn't see or realize where lle was going; that the plaiilr was 
not fastened ilo~rn." I t  was in e ~ i d e n c e  that  the Fonler  box, a few 
minutes before one o'clock, with anotlier boy also a "nater boy," was 
going to get the buckets to have the water ready for the. workmen. 

The  contelltioil of defendants was tha t  Ralph Fowler l a d  a stick and 
was playing with it i n  the va ter ,  that  he was riot i n  the line of duty ;  
that tlie plank was not used as a ~ ~ a l k m y - o t h e r  ways were provided; 
that  the pit had planks around i t  which prel-ented anyone from getting 
in there unless they clinlbed under or orer. Walter Price, testified: 
That  no way was left to walk across the steam; "that there v a s  a bank 
oil one side and building on tlic otlicr; that  the planks pierented anyone 
from getting in there unless they clinihecl under or orer ;  that  N r .  
Hiltlcbrancl and witness (Pr ice)  and George Vaincourt and OTWI~S  were 
present nlieli this was done; that  witness does not k n o ~ r  if the planks 
ne re  put back, mid that  he  did not see the rails after they were torn 
tlolr-n." Gcorge Traincourt was tlle foreman of tlle vholt  concrete crew. 
Tlritnrss for defendant, Walter Price's erid(~nce sho~r-ed Vaiiicourt mas 
wit11 tlle llead inen in puttiilg up  railings around the pit.  This eridence 
tentled to sho~v that T'aincourt and Hildebrand ne re  in a common eni- 
ploymcnt, Hildebrand n-as foreinan and superi~ltc~~clcnt  of Cliampion 
Fibre Compaiiy pipe fitters department. TV. E. Niller testified for 
plaintiff, in part, that  the Fon-ler boy had n stick in  his h:~nd ' (He wallred 
u p  in  ten feet of the pond and he  thrcv- his stick d o ~ ~ m  and wallred out 
on tllc board; and vitncss saw a gush of stem1 conie a ld the boy hol- 
lered; that  he had gone about four or fire feet out on t'le board before 
tlie steam gushed u p ;  that  the n ~ x t  witness saw was ~ v h m  they got h im 
pulled out on the  other side; and it was two minutes to one. . . . 
That  wit~less did not see then1 a r ~ y  more after the steam c,lme up until he 
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was pulled out of the pool, that when they pulled his clothes off the hide 
rolled down with them, just torn all to pieces; that  witness knew of the 
instructions given the boys about having water at  one o'clock, that  
George Vaincourt gare  them these instructions, that  he  told the boys to 
always have their water cold for one o'clock ready to start out when the 
whistle blew, and he told the boys to go to the ice plant and get ice 
through the noon hour if they had time; that the order was given the 
boys four or five days before Ralph mas injured. On cross-examination, 
brought out by defendants, witness testified : "That he  heard Vaincourt 
tell Fowler and the  other boy to always have the water ready by one; 
that they were water carriers and ment on duty at  one. . . . That 
the plank would shake up and down; that the boy was as big as witness; 
that  witness ment across in  perfect safety; that witness doesn't know 
what caused the plank to turn  when they went on it, but supposed the 
steam gushed out and they couldn't see; that witness saw Fo~vler with 
a stick, but threw i t  down before he ~r-ent out there; that  mitness did 
not see him play in  the water x-ith a stick after he  got on the plank; 
that witness saw him with a stick but he  threw it down before he  ment 
on the plank, and didn't see him pick i t  up  again." 

The defendants, on cross-examination, elicited the same evidence as 
plaintiff on direct examination. There were numerous witnesses who 
testified that the plank was used as a walkway across the pit. We think 
the evidence competent, and me cannot, under the  facts, hold it preju- 
dicial. The assignment of error cannot be sustained. 

The next assignment of error is to the refusal of the court below to 
grant motion for judgment as in case of nonsuit at  the close of plain- 
tiff's eTidence and at  the close of all the evidence. "On a motion to non- 
suit, the evidence is to be taken in  the light most favorable to plaintiff, 
and he is entitled to the benefit of every reasonable intendment upon the 
evidence, and every reasonable inference to be drawn therefrom. Lindsey 
v.  Lumber Co., 189 S. C., 119; and cases cited; Barnes z'. Ctility Co., 
ante, 382." Fleming v. Holleman, 190 N. C., 452. 

From a careful review there was abundant evidence to go to the jury 
to sustain plaintiff's contentions. This assignment of error cannot be 
sustained. 

The main contention and assignment of error by defendants is to the 
failure of the court "to state in a plain and correct manner the evidence 
given in the case and declare and explain the lam arising thereon," as 
required by C. S., 564. 

I n  Xichols v. Fibre Co., 190 N .  C., 1, this Court i n  granting a new 
trial, said: "It is of course, elementary that while the jury must de- 
termine the facts from the evidence, i t  is both the function and duty of 
the judge to instruct them as to the law applicable to the  facts. The  
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answers to the issues submitted in  this case are not to be determined 
altogether by the facts; each issue involved matters of law, and the jury 
should have been instructed by the judge as to the law. While counsel 
may argue the law of the case to the jury, both plaintiff and defendant 
are entitled, as a matter of right, to have the judge declsre and explain 
the law arising on the evidence. h failure to comply with .;he statute must 
be held as error. The error was not waived in  this ca$,e by failure of 
defendant to request special instructions. An answer to an issue, not 
supported by evidence b r  contrary to the evidence is objectionable; an 
answer determined by the jury, without instructions by the judge as to 
the law involved, is no less objectionable. Liability for regligence arises 
from the application of well-settled general principles of law to the facts 
of specific cases; i t  is not to be determined solely by the jury; the judge 
has his function and his duty; actionable negligence is a mixed question 
of law and fact-no less of law, to be determined by the judge, than of 
fact, to be determined by the jury." 

We have critically examined the charge of the court below. The court 
defined burden of proof and was correct as to the burden in  reference 
to the issues submitted. The court defined actionable negligence, proxi- 
mate cause and contributory negligence. We think the court complied 
with the statute and stated in a plain and correct manner the evidence 
in the case and declared and explained the law arising tkereon. Davis v. 
Long, 189 K. C., 129. AS to the issues of damages, the court below gave 
the very prayers asked for by defendants and fully s~sta ined by the 
decisions of this Court. 

I t  seems in this case, the charge of the court below and the contentions 
were given very favorably for the defendants. We can see no prejudicial 
or reversible error from the record. 

No error. 

MRS. OKLA IiYGRAM v. T H E  CITY O F  HICKORY. 

(Filed 27 January, 1926.) 

Municipal Corporations-Condemnation - Sewerage-Statutes-Arbitra- 
tion-Award-NegligenceNui~ance-Damages. 

Where in conformity with the provisions of its charter a city has con- 
demned lands for the laying of its sewer pipe and the taking off of its 
sewage, and accordingly an arbitration has been had from which no 
appeal was taken, and the city has conformed to the award in all respects 
and paid the amount of permanent compensation for the taking of the 
land found by the arbitration: Held, it is conclusively presumed that 
all elements of the damages sought in an independem; action were in- 
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eluded in the award, and no recovery can be had except for damages 
caused by negligent construction, or such negligent acts on the city's 
part that would amount to a nuisance. 

APPEAL by defendant froin Stack, J., at  N a y  Term, 1925, of CATAWBA. 
New trial. 

Civil action to recorer damages upon three causes of action, as set out 
i n  the complaint; such damages are alleged to have been caused (1)  by 
conditions created and maintained by defendant on or near plaintiff's 
land, prior to the construction of its sener line across said land, (2 )  by 
the taking of n portion of said land for the construction across the same 
of a sewer line, and by the negligence of defendant in the construction 
of the same; and ( 3 )  by conditions created and maintained by defendant 
on or near plaintiff's land, since the construction of said sewer line 
across the same. Plaintiff alleged that  her land has been permanently 
damaged by the acts of defendant, and demanded conlpensation therefor. 
Defendant denied that  plaintiff had been damaged, as alleged in the com- 
plaint. I n  its ansver, defendant alleged that  i t  had acquired a right of 
way over and across plaintiff's land for i ts  c;e\vcr line, by a condemllation 
proceeding in which full conlpensation for all dan~ages sustained by 
plaintiff by reason of the taking of her land and the construction of the 
sewer line across same had been assessed; defendant further alleged that  
the s c x w  oxer and through said right of way had been constructed by 
a n  independent contractor for whose i~egligence, if any, defendant was 
not liable. 

The  issues submitted to the jury were as follows: 
"1. Did the defendant pipe the sewage and effete matter near to plain- 

tiff's land and there throw i t  out on the open ground during three years 
or thereabouts, and did fumes and smells arising therefrom contaminate 
the air  and permanently lessen and impair the value of plaintiff's land, 
as alleged in the complaint? Answer : 

''2. Did the defendant i n  its blasting operations on plaintiff's land 
cast stones upon her dwelling-house, shake, jar, crack and injure its 
chimney and the plastering, and thereby permanently in jure  said house, 
as alleged ? Ansv-er : 

''3. Did the defendant, i n  the fall of 1923, after laying two seTtTers 
across plaintiff's land, connect them together on her land, and cast out 
all their contents on the ground near her land, and did fumes and stink- 
ing smells arise therefrom ~vhich  were carried over her land, enveloping 
her residence and filling i t  with unbearable and sickening odors, thus 
permanently impairing and lessening the ra lue  of her house and land, as 
alleged in  the complaint ? Answer : 
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"4. What  permanent damage, if any, is the plaintiff entitled to recover 
of the defendant '2 Answer : . . .  . . . . . . . . . . ." 

Defendant objected to these issues, and excepted to their submission. 
Defendant tendered other issues, and excepted to the refusal of the 
court to submit them to the jury. T h e  jury answered the lst ,  2d and 
3rd issues, "Yes," and the 4th issue, $1,330. F rom the judgment upon 
this verdict, defendant appealed. 

C'. L. Whitener and E. B. Cline for plaintiff. 
J .  L. ~Ilurphy and Self & Bagby for defendant. 

CONXOR, J. Plaintiff o~vns  a lot of land containing about 4 acres, 
situate partly within and partly without the corporate limits of the city 
of Hickory. A dwelling-house containing 8 rooms is located on this lot 
which has been occupied by plaintiff as a residence for about 13  years. 
Thrh lot is  situate near the southern limits of the city a t  the end of 
Eighth Street. About three years prior to the comme lcement of this 
action, on 22 September, 1923, defendant, a municipal cxporation,  con- 
structed t ~ o  sewers withiil its corporate limits, both of which emptied 
some distance from plaintiff's lot, one on the west a i d  one on the north- 
east side. The sewage discharged from the sewer on thz northeast side 
of plaintiff's lot came from the South Graded School section and spread 
out over the ground into a branch which flowed across plaintiff's land 
within four feet of a spring. The  sewer on the west side of plaintiff's 
l a i d  came down Eighth Street, upon which were 1ocat.d many homes 
connected therewith and emptied into a basin constructed by defendant, 
six feet deep and about t ~ v o  feet wide, with an iron li13 over it.  The  
sewage discharged from this sewer filled the basin and then poured out 
through a hole in  the lid upon the ground. I t  was washed by rains from 
the ground about the basin upon plaintiff's land. As a result of these 
conditions, plaintiff was forced to abandon the springs on her land from 
which she had procured water for domestic use; the odors arising from 
the sewage were very offensire and plaintiff was forced to keep the win- 
dows of her house closed during the evening; flies and mosquitoes, at- 
tracted by the sewage, swarmed into plaintiff's home. These coilditions 
and these results continued for about three years but had ceased to 
exist a t  the time of the tr ial  of the action. 

I11 June,  1923, defendant decided to extend these sever lines beyond 
the corporate limits of the ci ty;  in order to construct .he extension it 
became necessary for defendant to acquire a right of ma,y for same over 
plaintiff's land. On 13  June, 1923, defendant, by letter, notified plaintiff 
that the city council, acting under and in accordance wit11 the provisions 
of its charter, had condemned a right of way over h w  land for  the 
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Eighth Street a i d  South School sewer lilies and had appointed Mr. 
George R. Wooten, a disinterested freeholder of the city, to act for  the 
city in  assessing the sum to be paid by the city to plaintiff as compensa- 
tion for said riglit of way;  defelldarit requested plaintiff to select a 
representative to act for  her in the matter. On  18 June, 1923, plaintiff, 
by letter, notified tlie city council that  she had appointed X r .  TV. A. 
Carpenter to  rcpreseiit her in the condenination proceedings. On 10 
July,  1933, George R. Tl'ooten and TV. A. Carpenter reported to the 
city that  having been first duly snorn  and liaring heard the allegations 
and proofs and having examined the property, they found that "if the 
sewer pipe is laid tlirougli the prernises of tlie said Xrs .  Okla Iiigram 
according to profile made by Cyrus C. Babb, e~lgineer, 48 feet of cast 
iron pipe should be put in line to best adra.iitage, and said pipe should 
run  26 feet south of spring and 2 fcet 9 iiiches belon- level of water in 
spring;  that if tliis is  done Mrs. Olrla Ingram will be tlainaged in tlie 
sum of $60 aiid we direct that  said amount be paid in  event sewer pipe 
is laid." This report was accep td  and approred by tlic city council and 
clieck for $60, ui t l l  a copy of tlie report, was sent by mail to plaintiff. 
Plaintiff did not appeal from the a w r t l  made by the con~miqsio~~er i  and 
approwd by the city council. I n  September, 1023, defendant entered 
up011 plaintiff's land a ~ ~ d  began the construction of the selrer line over 
a i d  across same. Tlic right of n a y  for said line n a s  located, and the 
sewer was constructed thereon in accordance ~ r i t l i  the rcxport of the 
conirnissioliers. Tlie sewer pipe was laid in a ditcli dug througli rock 
across plaintiff's land. This rock had a coniinercial ra lue ;  some of it 
had been used locally in tlie construction of buildings. Since the selrer 
line was constructed, plaintiff has been unable to get the rock out be- 
cause to do so would endanger the sewer pipe. I t  is hard rock a d  ex- 
tends deep into the grouid.  I n  order to dig tlie ditcli it  n a s  necessary 
to blast out tlie rock with dynamite. These blasts were r e ry  hcary. Rock 
and dirt viere thrown by the blasts upon plaintiff's house and other huild- 
ings on her lalid. The blasting caused the cliin~ney in the house to settle 
aiid crack and tliis irijured the plastering in seven rooms of the house. 
E r e r y  blast shook the house. T h e  damage was done chiefly on tlie east 
side of the liouse because tlie ditch on that side mas r e ry  deep ant1 the 
rock very hard. Tlie blasting continued for about thir ty days. I t  TI-as 
done under the supervision of tlie foreman of the contractor who con- 
structed tlie sewer line for defendant. H e  came to the house each time 
and notified plaintiff that  he was about to set off a blast. The damage 
done to the house has  not been repaired. 

The  sewer line as constructed by defendant across plaintiff's land 
crosses a vein therein above the spring; the amount of water in the 
spring is very much less now than i t  was before the sewer line mas con- 
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structed. The two semer pipes were brought together upon plaintiff's 
land directly south of her residence; a ten-inch pipe takes the sewage 
from this point and discharges i t  just south of plaintiff's land about 150 
feet from her line into a branch vhich is about 50 feet from the mouth 
of the sewer. There is an offensive odor from this sewage and flies and 
nlosquitoes breed there. When the wind is from that direction the odor, 
flies and mosquitoes are blovn into plaintifi's house. The house is lo- 
cated oil a hill just where a ravine comes from the south. The x h d  is 
usually from the south. Defendant has constructed a ssptic basin, the 
dimensions of which are about five feet by eight feet, into which the 
sewer empties. This basin is covered up. This is the present condition. 

Plaintiff admitted upon the trial that defendant had acquired the right 
of way 01-er her land upon which the sewer line was constructed, as al- 
leged in  the ansxver. 

Cpon plaintiff's right to recover in this action, the t ourt instructed 
the jury, that the condemnation of the right of way over plaintiff's land, 
for the extension of the server across the same, and the assessment of the 
sum to be paid to plaintiff by defendant as compensation for the land 
taken for such right of way, g a x  defendant the right to enter upon said 
land, and to comtruct the semer across the same on th. right of way, 
thus acquired; but that plaintiff was not barred by th3 condemnation 
proceeding from recovering in this action damages to her property, 
caused by the offensive odors arising from the sewage ieposited on or 
near her land, both before and after the construction of the extension of 
the sewer line; or damages to her property caused by the blasting opera- 
tions carried on in the construction of said semer line. The court further 
instructed the jury that the measure of damages in this action was the 
difference between the reasonable market ~ a l u e  of the lr nd, at the time 
of the com~nencement of the action, as the land would have been without 
the sewer and as it was with the sewer. "In other xorcls, if you reach 
the fourth issue, you will arrive at  a conclusion as to wf at  the property 
would have been worth without any alleged damages and what it would 
have been worth as it was with the sewage and operation of blasting, and 
take one from the other, and that mould be your answtLr to the fourth 
issue." Defendant excepted to these instructions and assign same as 
error. 

The condemnation proceeding barred all claims by plaintiff in this 
action for damages resulting from the taking of her property by de- 
fendant under the power of Enlinent Domain, conferred upon defendant, 
as a municipal corporation, by the State. It was the duty of the com- 
missioners appointed in accordance with the provisionts of defendant's 
charter-one of whom mas appointed by defendant, and one by plain- 
tiff-in assessing the sum to be paid as compensation for the property 
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taken as a right of way for the extension of the sewer line, to include 
therein every element of damages to which plaintiff was entitled under 
the law, to the end that she should be fully and completely compensated, 
not only for the land actually taken, but for all injuries to the remain- 
ing property, incidental to and necessarily resulting from the taking. 
Plaintiff did not appeal, as she was authorized to do by the provisions 
of defendant's charter, from the report or award of the commissioners. 
I t  must be presumed, in the absence of allegations and proof of fraud, 
oppression, collusion or other misconduct, by the commissioners, that 
they acted properly and made the assessment in  accordance with the law. 
Plaintiff cannot in this action recover damages which, upon this record, 
are conclusively presumed to have been included within the sum which 
the colnmissioners direct shall be paid to her as compensation for the 
taking of her property, and which defendant has tendered to plaintiff. 
She is estopped from claiming such damages by the condemnation pro- 
ceedings to which she was a party. 

The damages for the permanent taking of plaintiff's land for a right 
of way, and for the easement acquired by defendant over the said land 
were assessed in the condemnation proceeding; defendant does not seek, 
and is not entitled to any further easement over plaintiff's land, for the 
sewer line now constructed across the same, and cannot therefore be r e  
quired to pay any other or further sum for permanent damages than 
that assessed by the commissioners in said proceeding. I t  was held in 
AUen v. R. R., 102 N. C., 382, that a deed for a right of way to a rail- 
road company bars all claim for damages incidental to or necessary, in- 
curred in  the exercise of the poTver conferred by the deed. I n  R. R. V .  

Mfg. Co., 169 N. C., 156, it was held that where there has been a taking 
of private property, under the power of Eminent Domain, not only the 
direct but the incidental injury resulting in a dinlinution of the value 
may be considered in fixing the amount to be paid as compensation. I n  
Lumber Co. v. Drainage Comrs., 174 S. C., 647, it was held that the 
assessment of damages to be paid to the owner of land, taken under the 
power of Eminent Domain, is conclusive upon such owner, although in 
proper instances the owner may recoyer by independent action substan- 
tial damages sustained by the negligent exercise of the pover. Spmcer 
v. Wills, 179 N.  C., 175. 

We must hold that plaintiff is not entitled to recoyer of defendant, in 
this action, any sum for permanent damage by reason of the taking of 
her land and the construction across it of the sewer line; such sum was 
assessed in the condemnation proceeding; nor is she entitled to recover 
of defendant damages for any annoyance, inconvenience, discomfort, or 
injury suffered or sustained by her, or for any diminution in the value 
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of her land resulting from the construction of the sewer line, unless such 
line was negligently constructed, or unless such construction resulted in  
a nuisance. 

I f  plaintiff is entitled to recover for damages sustained by conditions 
created and maintained by defendant on or near her land, prior to the 
condemnation proceedings, such recorery must be founded upon negli- 
gence, or  upon liability for maintainiiig a nuisance. N o  permanent 
damages, which would result i n  conferring upon defendant the right to  
continue to damage plaintiff by negligence or by the nuisance created 
and maintained by i t  permanently, can be assessed against defendant. 
The  conditions complained of have ceased to exist. Defwdant  does not 
ask and is riot entitled to restore or maintain such condit ons. 

A l s  there must be a IEW- trial, we do not consider liow or pass upon 
defendant's contention that it cannot he held liable upon the first cause 
of action set out in plaintiff's coniplaiiit, because the conditions com- 
plained of resulted from acts done by it in the exercise of i ts  govern- 
mental powers. This case has bem tried up011 plailitiff's contention that  
she was entitled to recorer pe r~na i~en t  darn:igrs upon the three causes 
of action alleged. The distinction between the gorernme~ital  powers of a 
municipal corporation and its ad mini strati^ e pov-ers is not easily drawn. 
Nor do n e  pass up011 tlefentlan~t's contention that it is not liable for any 
damages causcil by the constructiou of the sewer, for that same was con- 
structed by an  inciepeiidoiit contractor, for nhose negligence, if any, 
defendant is not liable. Upon a 11cw trial, doubtless these contentions 
call he more clearly presented by aliiendmerits of the pleadings, and by 
evidence offered by both plaintiff and tlcfendant, upoil the trial on ap- 
propriate issues. 

The  judg~iient llerein must be rerersed. Tlicre must he a 
Ken- trial. 

D. TI'. PLSI;ER, TRADIXG AS F'LTLEIt GROCERY COJII'ANT, r. R. L. 
BIJJOTT.  A. 1,. ELLIOTT ASD C. It. EI,LIOTT, TRADIYG as R. L. 
E I J , IOTT L% SOXS, A N D  M A R T I A S D  CASUALTY COJIPAST. 

( F i l ~ d  27 January, 1926.) 

1. Public HiF;hways-Contracts-Princlplal and Surety--Bonds-Baasd 
and Provisions for Laborers and Livestock-Material and Labor. 

Under the provisions of a surety bond given to the State Highway 
Commission by n contractor for a public highway, tha; the contractor 
would pay every person furnishing material or performing any labor 
in and about the const~vction of said highway, the board furnished by 
the contractor to the laborers o r  workmen, and the hag, etc., furnished 
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to the livestock, come within the meaning of the language employed wheu 
necessary to the prosecution of the work contracted for, and the surety 
is liable for this payment. 

2. Sew Trials-Appeal and Error--Principal and Surety--State High- 
ways  

Where it does not appear of record on defendant surety company's 
appeal that the board of laborers and the prorihioiiv for lirestock were 
necessary tor the construction of a state higl~way, under the provisions 
of a contractor's bond, a new trial will be granted for tlie ascertain- 
ment of the fact. 

APPEAL from Shau', J . ,  and a jury, a t  Map Term, 1925, of Row-as. 
S e w  trial. 

This  is  a civil action to recorer the sum of $2,836.92 and interest 
alleged to be due for feedstuffs, prorisione, etc., used and consumed in 
the construction of Project Ko. 525. Defendants, Elliotts and R. E. 
Boggs, made a contract on 14  December, 1921, with the State Highway 
Commission of S o r t h  Carolina, to improrc the road between Lexington 
arid Rowan County line in Dar-idson Couiity, N. C., being approximately 
10.24 miles, estimated cost $293,080. The defendant, Maryland Casualty 
Company, was surety for the Elliotts and Boggs. The  bond to the Sta te  
Highway Commission was for the sum of $146,540. A provision in the 
bond was as follom : "And shall well and truly pay all and every person 
furnislling material or performing any labor in and about the construc- 
tion of said roadway, all and every sum or sums of money, due him, 
them, or any of tllem, for all such labor and materials, for whicli the 
contractor is liable." 

Plaintiff contends: "In order to carry on said project, it  was neces- 
sary to arect and operate a coniniissary to properly feed the hands and 
animals a t  work on said project. This  camp was located about fire miles 
from Linwood, and two miles from Yadkin. Padk in  was on the opposite 
side of the r i ~ e r ,  and to reach Padk in  it v a s  necessary to cross a toll 
bridge. The plaintiff furnished feed and groceries aggregating $2,836.96, 
which were necessary to and wholly consumed in prosecution of the vo rk  
prorided for in the contract and bond. The feedstuffs were fed to the 
mules and all of the groceries and other items were used in feeding the 
hands, and none others, being given to the hands a t  actual cost and 
deducted from their Jvages. The  items of tobacco, cigarettes and candy 
included in tlie grocery account were given to the hancls am1 deducted 
from their wages. It was necessary to  allot to the hands tobacco and 
candy, and to feed them in  order to keep them in the camp and on the 
job." 

The  total of plaintiff's bill was $4,254.08 on which has been paid 
$1,417.16 leaving a balance of $2,836.92. The feedstuffs and provisions 
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were furnished the contractors on Project 525 from 4 January,  1923, to 
30 June, 1923-$1,572.39 i t  i s  alleged mas for actual feedstuffs. T h e  
plaintiff filed his  claim with the State H igh~vay  Conlmission on 26 
June,  1923, and the same was acknowledged by i t  on 28 June,  1923. 
The  work was completed on 4 September, 1923. 

Sam Elliott, testified: "I was a foreman n i t h  Elliott 6. Sons from the 
time the road began in 1922, until we finished the work My principal 
work was looking after the feed and supplics. Wi th  reference to feeding 
the hands, we built a camp, hired a cook and fed them, and on Satur-  
days, we would deduct their board from the amount we owed  then^. W e  
fed no one except the hands. TTe charged the hands four dollars a week; 
later we raised i t  fifty cents a s  we were not coining out. NTe did not 
make anything on the board. I t  mas necessary to feed the hands;  that  
is the only way we could liecp thein in the camp. Th. few itcnls of 
tobacco, cigarettes and candy included, in the account sucd on here were 
deducted from their Tvages. I guess thcp had to have thcse things. The  
feed went to the mules. W e  used all of it. I t  was put in the troughs. 
The  nlulcs did hard ~ o r k .  A11 the groceries outside thp f w d  was used 
for  the hands. I t  all ncnt  for the h a i d s  and mules. I c:me under that  
same head myself. I paid for my board every week. J.11 the supplies 
were used in  connection with the camp and wholly conr,umed there. I 
bought most of the supplies. A good part  of the time I came with the 
truck. That  was mostly my  duty. I bought from other wholesale gro- 
ceries, $1,000 from Overnlan 6- Company, some out of Lexington. I t  
was necessary to buy i n  large quantities. We had something over 100 
mules for a while. I suppose from 50 to 100 hands. I t  mas necessary 
to carry on the work tliis wag to get the work done. We had to do it. 
This camp was located about a mile and a half yon side of the toll 
bridge, probably two miles. I t  was on the PITational Highway. The  toll 
bridge was between the camp and the village of ITadkin. I t  was four 
or five miles to Linv,-ood. W e  did not make auything out of hoarding 
the llands. Tha t  bridge mas a toll bridge. People that  c lme  to Yadkin 
had to pay fare." 

T h e  charge of the court below was as follows: "Th: first rule i s :  
' I s  the defcndant, Elliott & Sons, indebted to the plaintiff, and if so, 
i n  what amount 2' The court instructs the jury that  if they find the facts 
t a  be as  testified to by the witnesses, they would answer the issue, 'Yes, 
$2,836.92, with interest from 1 July,  1923.' I s  the plaintiff's claim 
barred against its recovery from the defendant, Maryland Casualty Com- 
pany? The  court instructs the jury if they find the facts to be as testi- 
fied to by the witnesses, to ansver tliis issue 'NO.' I s  the defendant, 
Maryland Casualty Company, indebted to plaintiff, and if so, i n  what 
amount? T h e  court instructs the jury that  if they find the facts to  be as 
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testified to by the witnesses, they would answer the issue 'No.' To that 
portion of the judge's charge, to wit, 'Is the defendant, Maryland Casu- 
alty Compaily, indebted to the plaintiff, and if so, in what amount?' 
The court instructs the jury that if they find the facts to be as testified 
by the ~~~i tnesses ,  they mill answer the issue 'No,' I' the plaintiff excepted 
and assigned error. 

Judgment was rendered in accordance with the verdict, exceptions and 
assignments of error were made to the charge above and the judgment 
as rendered, and an appeal taken to the Supreme Court. 

Rendlaman & Rendleman for plaintiff .  
Craige d2 Craige for X a r y l a n d  Casual ty  Co. 

CLARKS~K,  J. The material provision of the bond to be construed is 
as follows: "And shall well and truly pay all and every person furnish- 
ing material or performing any labor in and about the construction of 
said roadway,') etc. 

In  T o w n  of Cornelius v. L a m p t o n ,  189 N. C., p. 718, under a similar 
provision in the bond, i t  was said: "Instead of using manual labor, the 
rock rnaterial and manual labor undoubtedly corning under the very 
language of the contract, the contractors substituted for manual labor 
electric power. This power was used to operate the rock crusher and 
crush the rock and operate the cable cars to carry the rock from the 
quarry to the crusher. The crushed rock was then hauled in motor 
trucks to the roadway. The crushed rock was material, and the electric 
current or poxer is substituted for labor-the liability of the Surety 
Company for manual labor cannot be disputed, and the man-power is 
exchanged for electric power." 

This appeal presents the question as to whether or not the bond corers 
provisions used to feed the hands, who x~orked in and about the 
construction of the roadway, and feedstuffs to feed the mules that worked 
in  and about the construction of the r o a d ~ a y .  

The leading case dealing with furnishing provisions is Brogan  c. 
S a t i o n a l  S u r e f y  Co., 246 U. S., p. 257 (62 Law Ed., p. 703). At p. 260, 
it is said: "The facts undisputed, or as found by the lower court and 
accepted by the court of appeals, were these: The Standard Contracting 
Company undertook to deepen the channel in a portion of St. Mary's 
~ i v e E ,  Michigan, located 'in a comparative wilderness at  some distance 
from any settlement. There were no hotels or boarding houses,' and the 
contractor 'was compelled to provide board and lodging for its laborers.' 
Groceries and provisions of the ralue of $4,613.87, furnished it by Bro- 
gan, were used by the contractor in its boarding house, and were supplied 
'in the prosecution of the work provided for in the contract and the bond 
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upon which this suit is based. They were necessary to and wholly con- 
sumed in  such work.' The  number of men employed averaged eighty. 
They were 'boarded' partly on the dredges, partly in t e l~ t s  supplied by 
the contractor; all under an  arrangement made with the labor unions 
by \vhicli the contractor n a s  to board the men and deduct therefor $22.50 
a month from their wages. The  contract and the  bond executed by the 
National Surety Company houlld the contractor to ' n l a k ~  full payment 
to  all persons supplying h im with labor or niaterials in {he  prosecution 
of the work provided for in' the contract. The  supplies furnished by 
Brogan under thcse circumstances were clearly used in the prosecution 
of the ~vork,  just as supplies furnished for the soldiers' mess are used 
in the prosecution of war. I11 each case the relation of food to the work 
in liand is prosimate." ,it 11. 262, it is said : "A boardir~g house might 
bc conducted by the contractor (like some company stores concer~ling 
which states h a r e  legislated-lioekre ('onsol. C'0X.e Co. 2 ) .  T a y l o r ,  234 
LT. S., 221, 58 L. Ed., 1288, 34 Sup. Ct. Rep., 856) as an independent 
enterprise, undertaken solely in order to utilize the opportunity for 
separate and additional profit afforded by the congreg,ition of many 
laborers in the particular locality where the public work is being per- 
formed. The  laborers might rcsort to such a boardinp liouse in the 
exercise of iildividual clioicc in the selection of an eating place. Under 
such circumstances the furnishing of supplies would clearly be a matter 
independent of the work provided for i n  the contract, and would not 
cntitle him who had furnislml the groceries used in the boarding house 
to recover on the bond. I h t  here, according to the undisputed facts and 
the findings of the tr ial  court, the furnishing of board by the contractor 
n a s  a n  integral par t  of the work and neeossarily involved in it. Like the 
supplying of coal to operate engines on the dredges, it  was indispensable 
to  tho prosecution of thc work, and it was used exclusivdy in the per- 
formalice of the work. Groceries furnished to a contrac'or under such 
circumstarlces and consumed by the laborers are materials supplied and 
used in the prosecutioii of the public work." 

Construing a bond of contractor (for constructing le~ree along Mis- 
sissippi R i re r )  required under act of Congress, for prompt payment "to 
all 1)ersotls supplying labor and materials, in the prosecution of the 
work," i t  IT-as held in  the case of 1-. S., f o r  use  of S a m u e l  ~'Tasfings Co. v. 
Lau7,ance, 252 Fed. Rep., p. 122, that  the  bond covered bill for  feed 
furnished for mules used in  hauling on and about the work, as material 
used in  the work. 

I n  T a y l o r  e t  al. 7%. Comnetf ef al., 277 Fed. Rep., 945, affirming the 
decision of J u d g e  H. G. Connor, District Judge for Eastern District of 
N. C., under similar bond, the circuit court hold: I n  a r  action on the 
bond of a contractor, who agreed to construct a breakwater a t  Cape 
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Lookout, S. C., tlie court may take judicial notice that scows (flat bottom 
boats) of the kind required to transport a large quantity of stone needed 
for the work c o d d  not be obtained in  the 7-icinity of the work. Govern- 
ment contractor and the surety on his bond are liable for a rental of 
scows hired by a subcontractor to transport materials to the place of 
work, where such sco\vs were necessary and could not otherwise be 
obtained. 

"Blasting powler, drills, and lumber used up in scaffolds and forms 
for concrete constructions, are withill the protection of a bond given 
under the Federal statute requiring i t  to protect persons who furnish 
labor or materials used in construction or repair of the work. S a t i o n a l  
S u r e t y  Po. r.. rT. S. r s e  of P i f t s b u r g h  &. B. Co., L. R. A. (1917 A), 336, 
143 C. C. ,I., 99, 228 Fed., 577." 1 L. R. A. Digest, 984. .iderholt r.. 
C'oatlon, 189 N. C., 7 5 6 .  

I t  may be noted that in tlie S a f i o n u l  Sure ty  Co. c. C. S. ,  supra, the 
Circuit C'ourt discusses the Brogan claim, one among many in that  
contro~ersy,  and says: "But it is said they stand on the same basis 
as the coal for the engine, as they proride the energy which makes the 
machine-in this case, the human machiaes-do the work. The District 
Court, while regarding the question as  r e ry  close, thought this film1 step 
in the reasor~iug could not be avoided. We find a sufficient distinction 
in  thr  difference between labor and materials. Coal has been allowed 
as a material; it  is expei~ded as a material; i t  nerer is and never can be 
trarisforrned and merged into that labor which is tlie 'labor performed,' 
as distinguished from the 'material furnished,' for each of which the 
statute gires a right of recouery. The  logic of tlie coal cases-regardless 
of its persuasirenese-is that  the word 'materials' in the statute should 
he thollght to iricludr coal, because the latent energy of the coal was 
ilereloped illto a mere substitute for that humall labor which is expressly 
iliclutled in tlie law, and udess  this energy thus put into the work is  
protected in this v a y  it is not protected at all. 0 1 1  the other hand, the 
food for the men nerer contributes to the work, except after it is trans- 
muted into the form of that labor which, as labor, is  protected. I t  i s  not 
to be thought that the statute gires twice a claim for the one thing." This 
reasoning was not followed by the Supreme Court of the United States, 
the Circuit Court v-as reversed. Brogan  c. S a t i o n a l  S u r r f y  Co., supra. 

I t  is almost the unanimous holdilig of the courts that  coal for the 
engine. which is necessary to aid in making poner, comes under 
"material." The  engine would be useless without the coal. B y  pari ty of 
reasoning, the mules would be useless without the feed. We can see no 
differerice in principle between the two. IT. S. for use Samuel  Hust ings 
2.. Laurance, supra;  I'. S .  Fid. & G. Co. v. Henderson C o u n f y ,  253 S .  W., 
835 (Texas). 
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The  record shows that  the actual amount for feedstuffi, furnished for 
about 100 nlules wa's $1,572.39. W e  think the plaintiff entitled to recover 
for the foodstuffs furnislled for the mules. The  question arises-how 
about the prorisions for the 50 to 100 men? The District Judge in the 
I\'ational S u r e t y  Co. case, supra,  thought the same reasoning applied to 
the hunlan machinery-the men. TVe are inclined to the sc me conclusion, 
but base our opinion on the Brogan  case. 

Tllc contract which we are construiiig v a s  dated 4 December, 1921. 
The B r o g a n  case, supra,  was decided 4 Narch,  1918. The T a y l o r  case, 
supra,  was decided by Judge H. G. C'onnor, 25 October, 1920. T h e  bond 
was made after these decisions, and it is presumed that  the Surety 
Company fixed i ts  premiums to meet the holding of th3se decisions- 
especaially the Brogan, case, which >\as against a Surety Company and 
a well known opinion. 

We can see no material difference between the langua,;e of the bond 
required by the C. S., and construed in  the Brogan  case, and the bond 
in  the present case. The  distinction is without a difference. I n  the 
B r o g a n  case, supra,  it  Tvas said, a t  p. 262: "As shown by these cases, 
the act and the bonds given under it must be construel liberally for 
the protection of those who furnish labor or materials in I he prosecution 
of public work. . . ." 

I t  is contended by plaintiff that, on account of'the location of the 
~vork  to be done, it became necessary for the contractors to furnish 
board for the employees. This  does not appear as  a fact from the record, 
hut appears from the testimony of witness for plaintiff, S a m  Elliott. 
The  arnount of the feedstuffs is shown by the testimony of plaintiff. The  
decision in the B r o g a n  case was based on the undisputec facts-on the 
present record there is no findings of fact. Fo r  this reason, the question 
of the liability of defendant Surety Company, as to prorisions furnished 
to the hands, the necessity, and the amount due for feecstuffs must be 
submitted to a jury to determine the facts, unless the fact:; can be agreed 
upon. 

W c  have carefully examined the able brief of defendant's counsel. W e  
can see no hardship in  coilstruii~g the contract as we h a r e  done, follow- 
ing the leading C. S.  case on the subject, which defendant Surety Com- 
pany knew, or ought to hare  known, was thcx law when I he surety con- 
tract was made. There are decisions to the contrary, ljut the weight 
of the more recent docisions and reasoning are with plaintiff. There 
must be a 

New trial. 
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CHARLES R. BAILEY v. JACKSOS-CAMPBELL COMPANY AND 

L. B. JACKSO?;. 

(Filed 27 January, 1926.) 

1. Deeds and  Conveyances - Covenants - Restrictions - Notice-Mesne 
Comeyances. 

Where a tract of land has been platted and lots laid off and sold to 
purchasers under a general development scheme, containing covenants 
in the original deeds restricting the character of dwellings to  be thereon 
erected, and excluding stores, hospitals, etc., and the original plats and 
conveyances have been duly registered, subsequent purchasers or grantees 
of these lots take with notice of the covenants in the original deeds, and 
are  bound by them, though they may claim title through a mesne con- 
veyance in which these covenants were omitted. 

2. Same-Omission of Covenant in Some of t h e  Deeds. 
The fact that in a general land development scheme of the sale of a 

tract of land into lots, one of the original deeds omits certain covenants 
restricting the character of the buildings, etc., to be erected thereon, does 
not affect the covenants in respect thereto contained generally in  the 
deeds to other lots embraced in the general plan of development. 

S. Same-Parties-Privies-Injunction-Actions. 
Where a grantee of lands laid off and sold into lots in a land develop 

ment scheme, is  bound by covenants in his deed a s  to the character of 
dwellings to  be erected on the lots, general to those of other purchasers, 
he may restrain other grantees from breaching like covenants likewise 
contained in their deeds. 

4. S a m e p e r p e t u a l  Restrictions--Public Policy. 
Where a deed in a division of land into lots under a general residen- 

tial scheme, contains covenants running perpetually with the lands as  
to  the character of residences to  be erected thereon, the covenant will 
not be declared invalid a s  being against public policy unless and until 
conditions arise which would render the covenants objectionable for that  
reason. 

5. Same-Residences-Apartment Houses-Words a n d  Phrases. 
Where lands are  platted and conveyed to purchasers a s  lots, restrict- 

ing the buildings to residential purposes, and excluding those for busi- 
ness, hospital and the like: Held, the use of the word "residence" does 
not necessarily include "apartment houses." 

APPEAL b y  defendants  f r o m  Lane, J., a t  Chambers  i n  Asheville, 14 
November, 1925, cont inuing a restraining order  t o  t h e  final hearing. 

T h e  plaintiff is  the  owner of t h e  two lots numbered 1 5  and  16. E. W. 
Grove and  wife conveyed No. 1 5  t o  W. L. Jenkins  b y  a deed dated 18 
Apri l ,  1923, a n d  No.  1 6  to J a n e  Banks  Amiss by a deed of the same 
date. E a c h  deed recites a consideration of $7,500 a n d  is  du ly  registered. 
T h e  plaintiff acquired t i t le  to  these two lots by  mesne conveyances f r o m  
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the respective grantees. Except as to the pronouns indicating the gender 
of the grantees, the habendum and restrictive covenants i n  the two deeds 
abore recited are as  follows : 

"To ha re  and to hold, the abore described land a n 1  premises, to- 
gether with all tlie pririleges and appurtenances thereunto belonging or 
i n  any wise appertaining, unto the said party of the second part, his 
heirs and assigns, forever, subject to the following restrictions, condi- 
tions and stipulations, that is to say:  

Whereas, tlie lot or parcel of lalid hereinbefore described, is a part  of 
a block or boundary of land, as shown on tlie plat hereinbefore specifi- 
cally referred to, the property of the parties of the first part, and their 
assigns, which said land within said block or specific bouiidary has been 
divided into parcels or lots, and laid off and designed tc be used extlu- 
sively for residential purposes, and, 

Wllcreas, the parties herounto desire, for the benefit of their own prop- 
erty, and for the benefit of fu ture  purchasers and own3rs of the land 
shown within the lines of said block, that  tlie same shall be developed, 
and  for a time hereafter used exclusively for private residential pur- 
poses : 

Xow, therefore, the said party of the serond part, for  himself, his 
heirs, executors, administrators and assigns, doth covenant to and with 
the said parties of the first part, their heirs, executors, administrators 
and assigns, as  follows : 

1. Tha t  they will not erect, license or s u f e r  to be erl.cted, or main- 
tained, oil the abore described land, or any part  thereof, :my commercial 
or  manufacturing establishment, or factory, or  tenemenl, or apartment 
house, or house designed for use by more than one family, or house or 
building to be used as a sanitarium or hospital of any kind, or, a t  any 
tinin use or suffer to be used, any house or building erected thereon, 
for any such purpose, or any purpose whatsoever, which may be in any 
way lioxious or offensive to the neighboring inhabitants; that  said 
premises shall not, during the term of twenty-one (21)  years, be used 
for any purpose other than the construction and maintenance of private 
residences thereon, and during said term, shall be kept, lsed and main- 
tained in good condition, and in general harmony with the surrounding 
property within said block. . . . 

2. Subject also, as to that  par t  of said lot within the boundaries of 
what is  known as Norwood Park ,  to all the restrictions, conditions and 
stipulations, contained and set forth in  the deed of tlie Central De- 
velopment Company, conveying the same, reference to  which said deed, 
and record thereof, being hereby made for a full recital of said restric- 
tions, conditions and stipulations. 
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3. That the foregoing covenants shall be covenants running with the 
land, and shall be kept by the party of the second part, his heirs and 
assigns, forever." 

As me understand, subsection 2 was inserted because the plaintiff de- 
rived title to the western portion of his lots from the Central Develop- 
ment Company and to the eastern portion thereof from E. W. Grove. 

The plaintiff alleges that the defendants hare accepted deeds from 
said Grove for lots 1, 2, 8, 9, and 10, containing similar covenants and 
are barred thereby. 

On 21 February, 1916, the Central Development Company conveyed 
to Herbert W. Pelton and his wife, Sarah B. Pelton, the lot adjoi~iing 
the lands of the plaintiff on the north, facing about 96 feet on Virginia 
Avenue and running back 120 feet to lot 1 7 ;  and on 11 February, 19'24, 
said Herbert W. Pelton conveyed his interest therein to Sarah B. Pelton. 
I t  is alleged that Sarah B. Pelton holds her title to said lot subject to 
the habendurn and restrictive covenants in the deed from the Central 
Development Company to Herbert W. Pelton and wife, which are as 
follo~vs : 

"To hare and to hold the above described land and premises, together 
with all the rights and appurtenances thereunto belonging, or in any 
wise appertaining, unto the said party of the second part, her heirs and 
assigns, forever, subject to the restrictions, conditions and stipulations 
hereinafter set out, to wit: 

The said party of the second part, for herself and her heirs, executors, 
administrators and assigns, does hereby covenant and agree with the said 
party of the first part, its successors and assigns, as follows: 

1. That she will not erect or suffer to or license to be erected on the 
land above described, any commercial or manufacturing establishment or 
factory, or house or building to be used as a sanitarium or hospital of 
any kind, or at any time use or suffer to be used any building or build- 
ings erected thereon for any such purpose; that she will not erect or 
suffer to be erected on said land any residence to cost less than $2,500; 
that in building on said land she will build on the building line 20 feet 
from the street, as shown and indicated on the said plat hereinbefore 
referred to, and face or front said house on Virginia Avenue; that she 
will not build more than one residence on either lot of said land, but 
may build thereon a garage or stable, in keeping with the premises and 
residence built thereon, and of sightly appearance; that she will not 
during the term of twenty years from the date thereof sell or convey said 
land or any part thereof to a negro or person of any degree of negro 
blood, or any person of bad character. 
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2. That the foregoing covenants shall be covenants running with the 
land and shall be kept by the party of the second part, her heirs and 
assians. forever." - ,  

The plaintiff alleges that these restrictive covenants in substance and 
effect are the same as those which affect the title of the plaintiff to that 
portion of lots 15 and 1 6  which was originally in the boundaries of Nor- 
wood Park. under the second subdivision above referred to, and conveyed 
by the Central Developnient Company. 

L. B. Jackson on behalf of the Jackson-Campbell Company entered 
into a contract with Mrs. Pelton to purchase from her the lot conveyed 
by the derelopment company to herself and her husband. The Jackson- 
Campbell Company acquired title to lot 1 7  from E. W. Grore, but in 
his deed the only restriction is that no building shall be built thereon 
within 20 feet of Kimberly Arenue. 

The plaintiff and the defendants derive title to a part of their lots 
from E. V. Grove and to a uart from the Central Development Com- 
pany and the plaintiff alleges that the covenants in the deed from the de- 
velopment company to Herbert W. Pelton and his wife equally affect the 
plaintiff and the defendant as to that part of their holdings derived from 
said company. 

Upon the pleadings, affidavits, and evidence his Honor continued the 
restraining order to the hearing and the defendants excepted and ap- 
pealed. 

Carter, Shuford, Hartshorn d2 Hughes for plaintif. 
Lee, Ford (e. Coze and Xerrimon, Atlams Le. ildams for defendant. 

L ~ D A M S ,  J. The vital question is whether the defendants are prohibited 
by the restrictions in the deed from the Central Development Company 
to Sarah B. Pelton and in the deeds from E. W. Grove to the plaintiff 
and other purchasers from building the described apartment house on 
the lot known as the Pelton property. The plaintiff admits that he de- 
rives title to the western portion of his lots from the Central Develop- 
ment Company and to the eastern portion from E. W. Grove. There 
is a marked difference in the phraseology of the restrictions embraced 
in the deeds of theso respective grantors. The grantees in the deeds from 
Grore corenant not to erect, license, or suffer to be erected or maintained 
on the conveyed property any commercial or manufacturing establish- 
ment, or factory, or tenement, or apartment house; but as to the grantees 
in the deeds from the other source there is no direct reference to an 
apartment house. The restrictive covenants which equally affect the 
plaintiff and the defendants as to that part of their holdings derived 
from the Central Development Company include the following: the 
grantee shall not erect or suffer or license to be erected on his lot any 
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commercial or manufacturi i~g establishment or factory or a house or 
building to be used as a sanitarium or hospital of any kind, or at  any 
time use or suffer to be used any building or buildings erected thereon 
for any such purpose . . . will not build more than one residence 
on either lot of said land, . . . and will not during the term of 
twenty years sell or convey the lot or any part  thereof to a negro or to 
a person of any degree of negro blood, or any person of' bad character. 
I t  is stipulated that these shall be covenants running with the land 
and shall be kept by the grantee and his heirs and assigns forever. 

The deed from the Central Development Company to Herbert W. 
Pelton and Sarah B. Pelton, his wife, is dated 21 February, 1916, and 
the deeds from Grove to TIT. L. Jenkins and J a n e  Banks Amiss, under 
whom in  part  the plaintiff claims title, mere executed 18 April, 1923. 
The date at  which the plaintiff acquired title to the western portion of 
his lots from the Central Developnlent Company docs not distinctly 
appear. Lot 17 conveyed by Grove is  not subject to ali the restrictive 
covenants set out in the other deeds, but i t  is to be used only as a front- 
age or approach to Kimberly Bvenue. 

I n  Ilomes C'ompany c. Falls, 184 3. C., 426, 439, i(:tac!j, J., citing 
othcr au thor i t i~s  quotes with approval the following general statements 
taken from 18 C. J., 394: "Where the owner of a tract of land sub- 
dirides i t  and sells distinct parcels thereof to separate grcatees, imposing 
restrictions upon its usc pursuant to a general plan of development or 
inlprovement, such restrictions mag be enforced by ally grantee against 
any other grantee, either upon the theory that  there is a mutuality 
of covenant and consideration or upon the ground that  mutual nega- 
tive equitable easements are created. Where parcels are sold with 
refcrence to such a uniform plan to persons having notice thereof, the 
grantees may enforce the restrictions within this rule irrespectire of the - 
order of the  several conveyances, and irrespective of whether the cove- 
nants run with the land. and without regard to whether the restric- - 
tion is expressed in  the separate conveyances, or whether the person 
against whom it is sought to enforce the restriction derived title from 
the same grantor." And in  Davis v. Robinson, 189 N.  C., 589, J7arser, 
J., quoted with approval from Donahoe 21. Turner, 504 Mass., 274: 
"where tho origiilal proprietor of a tract of land made conveyances of 
portions of i t  subject to certain restrictions, but also conveyed portions 
of it free from any restrictions whatever, the facts do not warrant a 
finding that a general building scheme founded on such restrictions was 
adopted for the  entire tract." 

With  the exception of No. 17, so f a r  as the record discloses all the 
lots in  Block A, known as "E. W. Grove's Kimberly Lands," have been 
sold subject to the restrictire covenants i n  the deeds to  W. L. Jenkins 



N. C.] FALL TERM, 1925. 

and Jane Banks Amiss; and the plaintiff contends that in the sale of all 
this property Groves adopted a general plan or scheme to be uniformly 
observed and enforced for the benefit of all purchasers. H e  says, more- 
over, that he and the defendants are alike affected with the covenants 
in the deeds executed by the Central Development Company, as here- 
tofore pointed out. 

I n  the sale of the Grove or Kimberly Avenue property in Block A, 
a general plan or scheme seems to have been devised and enforced for 
the promotion of a residential section and the development of the lots 
therein at  least for a specified period by the building of residences or 
homes; and in our opinion this general scheme is not annulled or 
defeated by the omission of a restrictive coveuant in the deed conveying 
lot 17, particularly as it appears from its location and topography to be 
incapable of beneficial use except for the purpose of connecting the 
Pelton lot with Kimberly Avenue and not to be adaptable or suitable 
as a lot on which to erect a residence or other building. I n  fact, the 
defendant, Jackson-Campbell Conlpany, admits its purpose to be to 
use this lot as a lawn arid entrance to the apartment house to bo built 
on the Pelton property. The restrictive covenants in the Grove convey- 
ances were intended and by by their terms were expressed to be for the 
benefit of future purchasers and ow\.r~ers of the lots within the designated 
lines of the block; and the use of lot 17 (not large enough for a building 
if the restriction limiting the site to twenty feet from Kimberly Avenue 
be observed) as an entrance to a building, if its erection is prohibited 
by other restrictixe covenants, would not be in keeping with the general 
scheme under which the lots were sold. 

The controversy in reference to the restrictions in the deeds executed 
by the Central Developmerlt Company is dependent principally upon 
the interpretation of the coreriarlt on the part of tllc gral~tee not to 
'(build more than one residence on either lot of said land," though 
authorized to build a garage or stable in keeping with the preinises and 
residence built thereon. I t  will be noted that the restrictions in the 
deed from the Central Development Company to Pelton apply also to 
the plaintiff's property, a part of which mas acquired by Grove from the 
development company. I n  the deeds made by Grove to the parties under 
whom the plaintiff claims these restrictions and others more stringerit 
were included-the Grove deeds expressly prohibiting the erection of 
an  apartment house or any house to be occupied by more than one 
family. I t  appears, then, that the plaintiff is undertaking as grantee to 
enforce a restrictive covenant against another grantee claiming under the 
development company, a common source, whose deeds contained the same 
restrictions-thereby presenting the question which was disinguished be- 
cause not raised in flomes Company v. Falls, supra, p. 431. 
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The covei~ants i n  the deeds executed both by Grove and by the de- 
velopment coillpany indicate a conlmoii purpose to  use the lots as sites 
for residences and to prerent the erection of more than one residence on 
either lot. S o  the point in controversy is xhetlier the restrictions in  the 
deed to l'eltoir, m ~ d e r  whom ilie Jackson-('ampbell C'cmpany holds a 
contract or dectl -\titliout a repetition of the restrictions will prerent the 
erectioii of the proposed apartment house on the Pelton property, a par t  
of the contract being that  the covenants shall run  v i t h  the laud and be 
kept by the grantee, his heirs and assigns forever. 

B y  a critical examination of the record and the authorities me are 
satisfied that  an  apartment house is not a residence in cmtemplation of 
the serel-a1 restrictive covenarits set out in the various deeds. We have 
not overlooked the reasoning in l lufchinson I.. LTlrich, 21  L. R. A. (I l l . ) ,  
391, but do not regard i t  as controlling in  our interpretation of the 
restrictions in the present case. These cove~lants the plaintiff has a right 
to enforce unless precluded by their omission from the deed executed by 
Pelton to the defendant company, and this omission, we think, does not 
antagonize the plaintiff's position. T h e  defendants acquired title with 
notice of the covenants and are  barred thereby. 18 C. J., 394, 397. I t  
has been suggested that  the restrictions, having 110 limitation, are roid 
as against public policy. There is highly respectable authority for the  
position that  a restriction of this kind is not iiecessarily void because i t  
purports to be perpetual, though i t  is  not impossible that  conditions 
may arise which would impel a relaxation of the rule. 18  C. J., 401. 

The judgment of the Superior Court is 
Affirmed. 

J. E. COBURN, d TAXPAYER O F  FORNEY'S CREEK TOWNSHIP, FOR HIMSELF AND 

SUCH OTIIER TAXPAYERS OF SAID TOWKSHII' AS MAY JOIN WITH HIM IN 

THIS ACTION, V.  THE BOARD OF COUNTY COMMISSIONERS OF 

SWAIN COUNTY A K D  THE BOARD O F  HIGHWAY COM&IISSIOXERs 
O F  FORKEY'S CREEK TOWNSHIP. 

(Filed '77 January, 1926.) 

1. Judgments by Consent. 
A consent judgment is the agreement of the parties entered as a judg- 

ment with the consent of the court, and is binding upon them when they 
have authority and their consent has been properly giren. 

2. Same-Taxpayers-Township Commissioners-Highways. 
The cobmissioners of a township are without authority to bind the 

taxpayers of a township by a consent judgment as to the building of a 
township highway, subject to the will of the officials of another state, and 
what their honest belief was is immaterial. 
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3. Township Commissioners-Delegation of Powe-Principal and Agent. 
The township co~amissioners may not delegate their judicial or dis- 

cretionary duties to others. 
4. Township Commissioners-Highways-Discretionary Powers---Consent 

Judgments. 
The location of a township highway is within the discretionary powers 

of the township commissioners, and it may not be restrained from exer- 
cising this power by reason of a consent judgment formerly entered, re- 
taining the cause for further orders, whereunder it had issued bonds and 
had the money on hand from the sale thereof, for the construction of an 
interstate highway that had not received legal sanction for its construc- 
tion from the adjoining state, though i t  had reasonable assurance that 
such sanction would ultimately be given. 

5. Same--Courts-"Cause Retained." 
Where a consent judgment reserves the cause for further orders, the 

court may thereafter modify the order or judgment as conditions may 
be made to appear, to make such change or modification in conformity 
with justice and the legal rights of the parties. 

6. Courts-Township Commissioners-Powers-Ultra Vires Acts. 
The courts have the power to restrain the ultra vires act of the board 

of township commissioners. 

APPEAL from Finley, J., dissolving restraining order heard 22 April, 
1925. From Swb~ii-. Affirmed. 

The findings of the court below are as follows: "This cause again 
coming on to be heard before h is  Honor, T. B. Finley, judge holding 
the  courts of the Twentieth Judicial District a t  Franklin, North Caro- 
lina, i n  pursuance to the continuance of said hearing from Bryson City. 
Plaintiff and defendant being represented by counsel, upon motion of 
the defcndant, highway commissioners, for  a modification of the restrain- 
ing order heretofore granted and set forth in the decree in  this cause, 
and the same being heard, the court finds the following: 

"First. That  since the date the original decree and injunction was 
signed, that  the highway described in  said decree has been practically 
completed to  Hazel Creek, the point named in said decree. 

"Second. That  there is no evidence before the court that the highway 
officials of the State of Tennessee or Blount County, which i s  the county 
in  Tennessee adjoining Forney's Creek Township, have made any loca- 
tion for a road connecting with the highway through said township, or 
that  any agreement has been made between any of the highway officials 
of Tennessee or Blount County and the highway officials of Forney's 
Creek Township, or State of North Carolina, providing for a connection 
with said road, or that  any definite assurance has been given by the 
road authorities of Tennessee that such a road will be built, or that  any 
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funds are available or appropriated by the State of Tennessee, or any 
county, township or road district in said state for the bidding of such 
road. 

"Third. That while there is no evidence that any money has been 
appropriated by the Tennessee authorities to build a highway in  Ten- 
nessee connecting with Forney's Creek Township highway, and there is 
no evidence that an agreement has been entered into between the two 
states in regard to the building of said road, yet the court finds as a 
fact that the Tennessee authorities have suggested their willingness to 
connect with the Forney's Creek highway if same was constructed. 

"Fourth. That the Korth Carolina Highway Commission has ap- 
proved the location suggested by the highway commissionc?rs of Forney's 
Creek Township as a State highway to the Tennessee line. 

"Fifth. That the highway commissioners of Forney's Creek Township 
have requested the court that they be permitted to proceed with the 
construction of the highway of the Tennessee line through the Forney's 
Creek Township, and now have on hand in the bank at Bryson City 
money from bonds sold, sufficient for the construction of said highway. 

"Sixth. That the highway commissioners of Forney's Creek Town- 
ship have not abused their discretion, either as to the lccation or con- 
struction of said road. 

"Seventh. That the contractor who has had a contract for construct- 
ing the road to Hazel Creek is now completing the work, and if the 
highway commissioners of Forney's Creek Township are ~ e r m i t t e d  to let 
the contract for the balance of the highway at this time, and before the 
contractor moves his equipment out of said township, the said com- 
missioners in all probability can sare the township a considerable amount 
by allowing him to bid on the contract. 

"Upon the foregoing facts, it is now ordered and adjudged that the 
restraining order as heretofore set forth and entered in the former decree 
in this cause be and the same is hereby modified to the extent that the 
road commissioners of Forney's Creek Township be and they are hereby 
permitted, without reference to said former order, to proceed with the 
location and construction of the highway through Forney's Creek Town- 
ship to the Tennessee line, and the said restraining ordei,, in so far as 
i t  affects the construction of said road, be and the same is hereby dis- 
solred." 

Plaintiff's assignments of error were as follows: 
"1. That the court erred in finding as a fact that Tennessee authori- 

ties have suggested their willingness to connect with the I'orney's Creek 
highway if same was constructed, for that there was rio evidence to 
support said finding. 
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"2. That the court erred in finding as a fact that the North Carolina 
Highway Commission has approved the location suggested by the high- 
way commissioners of Forney's Creek Township as a State highway to 
the Tennessee line, for that there was no sufficient evidence to support 
said finding. 

"3. That the court erred in signing the judgment and order dissolving 
the injunction, for that the same is contrary to the findings of fact and 
not warranted thereby. 

i( 4. That the court erred in signing any order or judgment vacating or 
nullifying the original decree, for that under the evidence offered the 
court had no legal authority to modify or vacate any of the provisions 
of the same." 

The assignments of error and other necessary facts will be considered 
in the opinion. 

8. W .  Black and R. L. Smith Le. Sort for plainti f .  
Xerrimon, A d a m  & i ldams,  A .  S. Patterson, and Bourne, Pal-ker Le. 

Jones for defendant. 

CLARKSON, J. A temporary restraining order mas issued by Judge 
Lane, and the case came on for hearing at the July-August Term, 1923, 
of Swain County Superior Court before his Honor, Judge Bryson. 
"When and where it was agreed by counsel for all the parties that the 
court should hear all the allegations and proofs made and offered, and 
determine the rights of all the respectiye parties to this litigation." 
. . . And being heard, when and where by consent of counsel repre- 
senting all of the parties the court adjudges as follows: "It is ordered 
by the court that construction work on the highway now being built in 
Forney's Creek Township, and fully described in the pleadings herein 
be suspended at its present terminus at Hazel Creek until route from 
that point to the Tennessee line shall be selected and appro~ed  by the 
State Highway Commission of North Carolina, so that said road, when 
completed, shall become a part of an interstate road connecting the 
highway system of Korth Carolina with the highway system of the 
State of Tennessee. . . . This cause is retained upon the civil issue 
docket of Swain County to the end that the court may make such 
further orders or decrees as may become necessary for the protection 
of the rights of all parties." 

I n  March, 1925, the defendants gave notice that they would move 
before his Honor, T. B. Finley, judge, at the March Term of Swain 
Superior Court, to vacate the restraining order provided for in the 
original decree insofar as it restrained the defendants, highway com- 
missioners, from going forward with the construction of the highway 
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from Hazel Creek to the State line. Upon the hearing of this motion 
the defendants, by consent, offered in evidence letters set out in the record 
which were treated as affida~its. They also offered oral testinlony and 
petitions. The plaintiff offered oral testimony to tlie effect that beyond 
Hazel Creek to the Tennessee line there were only three or four families 
owning property of their own ; that thcre were quite a number of people 
residing between Hazel Creek and the Tennessee h e ,  but these were 
practically all employees of the Kitchen Lumber Con~pany, whose lum- 
bering operations would be completed in two or three years. Upon 
this testimony the defendants asked the court to dissolve the origiiial in- 
junction restraining the building of said road beyond Hazel Creek. 

Plaintiff contends that the court erred in findinn ~s a fact '(that u 

Tennessee authorities have suggested their nillingness lo connect with 
the Forney's Creek highway if same x i s  constructed" That there 
was no evidence to support the f i n d i n g ~ r e  think the finding immaterial. 
I t  is well settled law that ordinarily a con.ent judgment is a binding 
contract. TT'alker v. WalFer, 185 PI'. C., 380; Distributing Co. c. Car- 
rau9ay, 189 S. p., 113 ; Pmifh 1'. P m i t l ~ ,  190 9. C., 761. 

One of the parties to the consent judgment was a governmental agency 
-the board of highway conlnlissioners of Forney's CI-eek Township. 
Bank I.. Comrs.,  119 IN. C., 2 2 6  (cited in the Didributing Co. case, 
s u y a ) ,  says: "Consent judgments are in effwt merely contracts of par- 
ties, acknowledged in open court and ordered to be recc~rded. As such 
they bind the parties themselves thereto as fully as other judgments, but 
when parties act in  a representative capacity such judgmmts do not bind 
the cestuis que frustent unless the trustees had authority to act, and when 
(as in the present case) tlie parties to the action, the tcwn authorities, 
had, as appears abore, no authority to issue the bonds, iheir honest be- 
lief, however great, that they had such poTver would not authorize them 
to acquire such power and bind the town by consenting to a judgment. 
I t  is not n question of fraudulent judgmcnt but a void judgment from 
want of authority to consent to a decree to bind principals-the tax- 
payers-for whom they had no authority to create an ndebtedness by 
consenting to a judgment, any more than they would have had by issuing 
bonds. I f  authorized to create the indebtedness, either the bonds or the 
consent judgment would be equally an estoppel, but as they had no such 
authority neither bonds nor judgment is binding on the taxpayers. I t  
is not their bond or judgrrient." Brown z.. R. R., 188 N. C., p. 52. 

I n  Xurphy c. G~vensboro, 190 N. C., 277. i t  was held : "In the next 
place, it is alleged and admitted by tlie demurrers that after the bids 
were opened and before the contract was awarded a committee of three 
was appointed to determine the award under an agrc~~ment that the 
membh; of the council would let the contract as thecommittee should 
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recommend. I n  substance this is an allegation that the councilmen at- 
tempted to abdicate their trust by a delegation of their authority. That  
they were acting in  a fiduciary capacity seems not to have been con- 
troverted. 'The principle is a plain one,' says Dillon, 'that the public 
powers or trusts devolved by law or charter upon the council or gorern- 
ing body, to be exercised by it when and in such manner as it shall 
judge best, caiinot be delegated to others.' Sec. 244. This principle may 
not prevent the delegation of duties which are ministerial; but here the 
trust committed to the city council involved the exercise of functions 
which partake of a judicial character and may not be delegated. 2 
Dillon on Mun. Corp., sec. 811." Provision Co. c. Daves, 190 S. C., p. 7. 

I n  5'. v. Scott, 182 IS. C., 880, i t  was said:  " In  Glenn v. Comrs., 
139 N. C., 421, our Court said: 'If an  ultra vires act mere being threat- 
ened, the courts would enjoin it.' I n  the following cases it is said when 
a discretionary power is exercised wrongfully, or  transcends the author- 
i ty of the officers, or is ultra vires, or when there is a manifest abuse of 
discretion, the courts will enforce or enjoin the act, as the case may be, 
at the suit of a citizen, or taxpayer, and whenever the court has de- 
clined to intervene it has been on the ground that  the act complained of 
was infra vires," citing a wealth of authorities. The facts in the above 
case approbate: Where a statute prescribes the means for the exercise 
of a power granted by the act, no other or different means can be 
implied as being more effective or convenient, and the Legislature having 
incorporated a State Board of Public Accountancy, giving i t  the power 
to determine upon examination whether applicants for license therein 
are  qualified to receive them, i t  is for the courts of the State, upon 
proper action, to pass upon the question of whether the board acts 
ultra vires in holding an  examination beyond the boundaries of the 
State upon the request of nonresidents desiring to obtain a certificate, 
and a declaration in the fixing of such place that it would be the last 
time the board would hold an  examination outside the State is not 
binding or controlling on the question." 

This consent judgment was agreed to at  July-August Term, 1923. 
This motion to dissolve the injunction was finally passed on 22 April, 
1925. The bonds were sold and the money is now in the bank-sufficient 
to build this road. I s  it possible that the board of highway commission- 
ers of Forney's Creek Toxvnship could sell the bonds and perhaps a t  a 
lower rate of interest, put  the money in the bank, as i t  has done, and 
keep it there until the State of Tennessee saw fit to build the connecting 
l ink?  I f  this could be done, the fund might be tied up  for all time. 
True  the road from Hazel Creek may be a dead end against the moun- 
tains a t  the Tennessee line-the location of the road is a matter in  the 
sound discretion of the board of highway commissioners of Forney's 
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Creek Township. The  board of highway commissionws of Forney's 
Creek Township cannot delegate its discretion, stop i ts  work and sub- 
ject its will to the Tennessee highway officials. Such an attempted 
act on its par t  would hare  been roid, ultra cires and beyond its power. 
But from a liberal construction of the judgment or agreement, i t  would 
appear that  such was not intended as a finality. W e  find the concluding 
clause of the judgment (other than cost agreement), as follows: "This 
cause is  retained upon the civil docket of Swain County to the end that  
the court niay make such further orders or decrees ,IS may become 
necessary for the protection of the rights of all partie:." 

This conselit judgment left a discretionary power in the court to  
make such orders or decrees for the profccfion of the rights of all 
parties. I t  is well settled that  for abuse of discretion the courts will 
control the action of highway commissioners, boards of county commis- 
sioners and like governmental agencies, but this is seldom exercised un- 
less conduct, so unreasonable as to amount to an oppressir-e and manifest 
abuse, is  slio~vn. The  court below found as a fact that  the highway com- 
missioners h a l e  not abused its discretion :is to locaticu of the road. 
The attempted discretion that  we here discuss is that  which would make 
illegal and roid so much of the coi~sent judgment that requires the sus- 
pension of work on the highway in this State until an  agreement can be 
had with the highway officials of the State of Tennessee making a con- 
necting link-an interstate road. W e  have no doubt tha t  the highway 
officials of Tennessee will in time make this important vonnecting link, 
but the hoard of highway commissioners of Forney7s C'reek Township 
cannot tie u p  the taxpayers' money in  this State until the Tennessee road 
officials come to an  agreement-they most likely will, but suppose they 
sl1ould not 1 

I n  Lassifer v. Comrs., 188 N. C., 383, it is said:  "Granted the pomer, 
i t  is fully established that  its discretionary exercise is for the commis- 
sioners, arid the courts are not permittcd to interfere unless their action 
is  so unreasonable as to amount t o  an  oppressive and inanifest abuse. 
Peters v. Highway Commission, 18-1 S. C., p. 30;  Lee v. Waynesville, 
184 K. C., p. 565; _ \ T P ~ C ' ~ O T L  l 3 .  S~ltool Committee, 158 IT. C., p. 186-188; 
1T'al.d 2%. Comrs., 146 K. C., p. 534; Brodnax zl. Groom, 64 N. C., p. 
244." Parks 2,. Board of  Comm., 186 N. C., p. 490. 

The  plaintiff contends that  the court erred in finding as a f ac t :  "That 
the North Carolina Highway Commission has approved the location 
suggested by the highway commissioners of Forney's Creek Township 
as a Sta te  highway to the Tennmsee line." We think this d s o  immaterial 
from the view we take. This entire matter as to  the location of the 
road in  Korth Carolina was a discretionary power i r  the board of 
highway commissioners of Forney's Creek Township. I t  was not a Sta te  
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road, and  the  S t a t e  H i g h w a y  Commission h a d  nothing to do wi th  
the location of t h e  road. A s  a mat te r  of policy, it is wise to  have  m u t u a l  
cooperation, bu t  this  discretionary power of t h e  board of highway com- 
missioners of Forney's Creek Township cannot be  delegated. T h e  other  
assignments of e r ror  of plaintiff a r e  covered by t h e  discussion under  
the first assignment of error .  

F r o m  the  ent i re  record, t h e  judgment below is  
Affirmed. 

R. W. JOHXSON v. C. C. & 0. RAILWAY COMPANY. 

(Filed 27 January, 1926.) 

1. Statutes--Conflict of Laws--Comity-Common Law-Workman's Com- 
pensation Act. 

Where a citizen of this State enters into a contract of employment 
with n railroad company in another state having a workman's compen- 
sation statute, and is injured there while engaged in temporary employ- 
ment, by the actionable negligence of the railroad company in intrastate 
commerce, he may maintain a common-law action here for the recovery 
of his damages unaffected by the existence of the privisions of the Work- 
man's Compensation Act of such other state. C. s., 970. 

2. Pleadings - Actions - Common Law - Contributory Negligence - 
Statutes. 

Where a common-law action for negligence is brought in the courts 
of this State to recover damages for the defendant railroad company's 
negligence as  a n  employer in intrastate commerce incurred in another 
state, under a contract made there, the defendant must plead contribu- 
tory negligence in order to avail itself of this defense. C. S., 523. 

3. Master and  Servant-Safe Place t o  Work-Sufficient Help-Segligence. 
I t  is the d u t ~  of the employer in the use of ordinary care to furnish 

his employee sufficient help in performing a service which may other- 
wise result in the injury of his employee engaged within the scope of 
his emloyment. 

4. Courts - .Jurisdiction - Actions - Common Law40mmerce-Mas te r  
a n d  Servant. 

The courts of this State have jurisdiction over a n  action a t  common 
law to r e c o ~ e r  damages for a negligent injury upon its citizen and resi- 
dent, incurred while engaged in intrastate comperce, under a contract 
of employment made there, though such other state had a workman's 
compensation statute that  would bar the plaintiff's right of recovery. 

5. Actions--Conflict of Laws-Rights a n d  Remedies-Courts-Jurisdic- 
tion. 

Where an action is brought in one s b t e  to recover for a personal injury 
sustained in another state, the law of the latter ordinarily governs a s  to  
the rights of the litigants, and the former a s  to the remedy. 
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APPEAL by defendant from Harding, J., and a jury, at April Term, 
1925, of XVERY. New trial. 

This was a civil action to recover damages, brought by plaintiff 
against defendant, for alleged negligence that resulted in permanent 
injury to plaintiff. 

The material allegations upon which the complaint is .founded, answer 
of defendant, facts and assignments of error, will be considered in the 
opinion. From a judgment in favor of plaintiff, defendant appealed to 
the Supreme Court. 

Harrison Baird, Chas. Hughes, 717. C. Sewland, 8. J .  Ervin and 8. J .  
Ervin, Jr., for placintif. 

J .  J .  XcLaughlin, Horgan & Ragland, 3'. A. Linney, Nurray Allen 
and Pless, Winborne & Pless for defendant. 

CLARKSOX, J. The plaintiff's allegation of negligence in the amended 
complaint was that plaintiff, on 4 October, 1922, while in the employ of 
defendant, at Erwin, Tennessee, was permanently injured. "That i t  was 
the duty of the defendant (in the exercise of ordinary or reasonable 
care) to furnish the plaintiff and other employees working with him a 
reasonably safe place in which to perform the duties required of him and 
them in their labor, and to furnish a sufficient number of competent men 
to safely do said work. . . . That by the wrongful, careless and 
negligent acts on the part of defendant in not furnishing sufficient men 
to perform the labor aforesaid, and in furnishing an inexperienced and 
incompetent man to assist in doing said heavy work, rind on account 
of the carelessness and negligence of said inexperienced and incompetent 
colaborer or fellow-servant of the plaintiff who was aaisting him in 
doing said work in the manner hereinbefore alleged by and under the 
directions and command of the defendant, the plaintiff has been perma- 
nently injured and incapacitated for doing any work," etc. 

Plaintiff set forth two causes of action: (1 )  Defendant was engaged 
in intrastate commerce at the time of the alleged injury: (2) Interstate 
commerce. I t  is conceded on both sides that the plaintiff was not em- 
ployed at the time of the injury in interstate commerce. 

The defendant denied that it was engaged in interstate commerce and 
alleges that it was engaged in intrastate commerce and sets up the de- 
fenses: "That at the time of the injury complained of,  the defendant 
was engaged in intrastate commerce, entirely within the State of Ten- 
nessee, and the plaintiff was employed by the defendant in said intrastate 
commerce, and any action which plaintiff has against the defendant is 
governed by the acts of the Tennessee Legislature of 11319, chap. 123, 
and amendments thereof, known as the Tennessee Worknan's Compen- 
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sation Act, which defendant here pleads and relies upon. . . . And 
that plaintiff's action should hare been brought before the Tennessee 
tribunal provided for in said act, and that this Court has no jurisdiction 
in this action. And if plaintiff has any cause of action against the de- 
fendant, which defendant denies, his said action is governed exclusirely 
by said Tennessee Workman's Compensation Act. That, as defendant is 
informed and believes, the injury complained of mas caused or directly 
contributed to by the negligence and want of care on the part of the 
plaintiff, who was in charge of, and directing, the work on said car 
at the time said injury is alleged to have been received or by the negli- 
gence or want of care on the part of the fellow-servant; and defendant 
pleads said negligence of plaintiff and his fellow-servant in bar of any 
recovery herein. And especially pleads that under the law of Tennessee 
contributory negligence and negligence of a fellow-servant are bars to 
recovery in a common-law action and pleads and relies upon said law. 
. . . That the plaintiff failed to give to the defendant written notice 
of the injury within thirty days after the occurrence of the accident, and 
the plaintiff failed to file with the tribunal having jurisdiction to hear 
and determine the matter, a claim for compensation under the pro- 
visions of the act of the Tennessee Legislature of 1919, chap. 123, and 
amendments thereof, within one year after said accident, and failed to 
commence this action within one year after the alleged injury as re- 
quired by the statute of limitations of the State of Tennessee, and the 
defendant especially pleads said failure and neglect on the part of the 
plaintiff as a bar to his right to recover in this action. That the plaintiff 
by accepting employment, accepted the provisions of said statute and is 
bound thereby in this action." 

Summons in the action was issued 6 January, 1923, and served on 
defendant 8 January, 1923. Original complaint mas filed 29 January, 
1923. At July Term, 1924, plaintiff, over objection of defendant, was 
allowed to amend his complaint which was filed 12 September, 1924. 

Plaintiff's evidence showed that he was and had been a resident of 
Avery County, North Carolina, for about 40 years. He  was 52 years 
old. The contract was made in Erwin, Tennessee. Henry Davis came 
to see him and in consequence of what he said, plaintiff went to Erwin, 
Tennessee. H e  was a carpenter and mas put to work on the repair yard. 
H e  did the woodwork on freight cars. He  commenced work for de- 
fendant on 6 September, 1922, and was injured 4 October, 1922. Did 
general repair work on the cars. 

Plaintiff, testified, in par t :  "Before starting at  this work, I had 
spoken to the foreman about it. I had asked him to furnish some more 
hands. H e  went to start away when he gave us these instructions, and 
I: called to him and said, 'Mr. Broyles, can't you give us two more men; 
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we have only two men and two of our men are gone, aric this is pretty 
hard work and unhandy work.' i\nd he just dropped his head for a 
moment and said, 'Well, do the best you can, boys.' This is the first, 
work of that kind I had done and three men had been workinn with us - 
up to the present. The three nleu included myself. We comnlenced 
mith four and the four only workcd a few days, and they cut one off. 
When I told Mr. Broyles we needed more men, there was just Mr. 
Woody and myself, and we went ahead mith the work the best me could. 
I was down under this car on the ground and Mr. Woody mas up on 
the car, and there was a bench there and he had to get up on this 
bench, up high to let this rod down through the top plate. We had jacked 
the cqar. Thr  jack worked by lever. The size of the piece of timber 
that we had from the roof of the car down to the top of the jack was 
four by six, yellow pine, perfectly square on each end, and somewhere 
from four to five feet long. The base of a t~venty top jack is about 
t~venty inches. The top of this ratchet had a Soot on it. I suppose would 
set up something like six inches up above the top of the jack, and then 
it would run up something like the length of the jack. That would 
bring the bottom end of the piece of timber up something like 3jk2 to 
4 feet up above the floor of the car. I mas on the ground I t  mas about 
five feet from the floor of the car down to the ground-down to the 
top of the track. I had gotten down to take this rod, and Mr. Woody 
lot the rod down. and so we needed a hand. H e  could not attend to 
both jobs at one time. I had taken this iron rod and placed i t  down 
through the sill, and had stooped down to start a nut in the rod, and as 
I went to start this nut, I looked and discovered that Mr. Woody had 
his hand on the lever of that jack. I took my eyes from him and 
started this nut on the rod and I don't remember if I had got the nut 
started on the rod or not, but not more than two seconds from the time 
I took my eyes off of him, this timber all of a sudden struck me on the 
top of the head," etc. I t  was further alleged in the complaint that only 
one man was furnished to assist in doing the heavy x~ork. "The said 
young man so furnished being young, inexperienced and incompetent to 
assist in doing said work." The evidence showed that Eli  Woody, the 
young man, was about 20 years of age. 

The following appears of record: "After the jury had been empaneled 
and the pleadings read, the court inquired of counsel for plaintiff and 
dcfenclant as to their contentions in regard to the lax- under which this 
case should be tried. Counsel for plaintiff contended that the common 
lam applied or that the case should be tried under the Federal Employ- 
ers' Liability Act. Counsel for defendant contended that the common 
law did not apply and that the Federal Employers' Liability Act did 
not apply, but that this cause, if tried at  all under any act, should be 
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tried under the Tennessee Compensation Act, arid further contended that 
if tried under that act that it appears upon the pleadings as now read 
before the court that the plaintiff's cause of action was barred by the 
statute of limitations and could not be tried at all in  this court for that 
reason. And for the further reason that the cause of action set up in 
the complaint is not under the Tennessee Compensation Act, and is 
set up only in the answer filed by the defendants as therein shown. The 
court, after hearing argument as to plaintiff's and defendant's conten- 
tions in regard to the theory under which this cause should be tried, 
reserved its ruling until the plaintiff rested." The cause was tried under 
the Tennessee Compensation Act. 

Plaintiff, in apt time, tendered the following issue: "What damages, 
if any, is plaintiff entitled to recover of the defendant by reason of 
the negligence of the defendant, as alleged?" 

The action brought by plaintiff was a common-law action for negli- 
gence. Our statute on the subject is C. S., 970, which is as folloms: "811 
such parts of the common law as were heretofore in force and use 
within this State, or so much of the common lam as is not destructive 
of, or repugnant to, or inconsistent with, the freedom and independence 
of this State arid the form of government therein established, and which 
has riot been otherwise provided for in whole or in part, not abrogated, 
repealed, or become obsolete, are hereby declared to be in full force 
within this State." 

Under a liberal construction of defendant's answer, the plea of con- 
tributory negligence is set up, on the common-law actiou of plaintiff 
for negligence. C. S., 523, is as folloms : "In all actions to recover dam- 
ages by reason of the negligence of the defendant, where contributory 
negligence is relied upon as a defense, it must be set up in the ansmer 
and proved on the trial." 

I n  Hairston v. Cotton Xills, 188 N .  C., p. 559, Hoke, C. J., speaking 
to the subject, says: "Our decisions on the subject being to the effect 
that where the negligence of an employer and a fello~~7-servant concur 
in producing an injury, an action lies, the claimant himself being free 
from blame. Hamnon v. Contracting Co., 159 N.  C., p. 28;  Wade v. 
Contracting Co., 149 N .  C., p. 177." Wooten v. Holleman, 171 N .  C., 
p. 461. 

Justice Walker, in Pigford v. R. R., 160 N. C., p. 99, said: "The 
defendant contended that when the plaintiff's request for more help was 
refused, and he was directed to go on with the work and do the best 
he could without it, he should have quit the service and not have exposed 
himself to the danger which resulted in his injury. This would be a 
harsh rule to apply in  such a case. There are many reasons, some 
humane, why it should not prevail. The master should be fa i r  and just 
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to his servant. I t  is best for both that he should be so. The latter is 
entitled to fair  treatment, just compensation, proper facdities for doing 
his work and reasonable care and protection while engaged in it. The 
servant is not required to retire from the service or to refuse to go on 
with his work, unless, as we have said, the danger is obvious, or he 
knows and appreciates it. H e  may know of the risk without fully ap- 
preciating the-danger. Whether such a situation was PI-esented to him 
at the time of the injury is a question for the jury, to be decided gener- 
ally upon the rule of the prudent man." Brown c. Foundry Co., 170 
N.  C., 38; Crisp v. Thread Mills, 189 N. C., 89; Bradford v. English, 
190 N. C., 742. 

I n  18 R. C. L., p. 722, i t  is said: "The employer's obligation to his 
employees with regard to the selection of competent coenlployees is sub- 
stantially tho same as his duty in respect of the tools, machines and ap- 
pliances with which the work is performed. H e  is bound to see that 
those admitted to and retained in his service are fitted for the duties 
imposed upon them, the measure of responsibility being the exercise of 
ordinary or reasonable care." 

"On a motion to nonsuit, the evidence is to be taktln in the light 
most favorable to plaintiff, and he is entitled to every reasonable in- 
tendment upon the evidence, and every reasonable inference to be drawn 
therefrom." Lindsey v. Lumber Co., 189 3. C., 118, a i d  cases cited; 
Barnes v. Utility Co., 190 X. C., 38.2; Flsming v. Holleman, 190 N .  C., 
452. 

We think from the evidence of plaintiff there was sufficient evidence 
to bo submitted to the jury as to right of plaintiff to recover at common 
law for negligence. The probative force is for the jury. 

The defendant sets ur, as a defense to the action that defendant was 
engaged in intrastate commerce. The injury occurred in the State of 
Tennessee, and the action was governed by the Tennessee Workman's 
Compensation Act. That defendant company accepted the provisions of 
the act when the law went into effect and has continued under the act 
ever since. 

Plaintiff admits that he signed the contract of emp1o:rment with de- 
fendant at  Erwin, Tennessee. I t  is contended by defendant, and set up 
in the answer, that plaintiff failed under the Tennesme Workman's 
Compensation Act to give to the defendant (1) written notice of the 
injury within 30 days after the occurrence of the accident; (2)  to file 
with the tribunal having jurisdiction to hear and determine the claim 
for compensation under the act within one year after the accident; (3)  
failed to commence his action within one year after the alleged injury. 
This is plead in bar of recovery. Defendant cites Gra,ham v.  J. W .  
Wells Brick Co. (13 December, 1924), 150 Tenn., 660. The Court holds 
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that the "petitioner was bound to make application for compensation for 
his injury within one year from the date of the accident," etc. The head- 
note is: "Petitioner's right to compensation for total loss of eye, result- 
ing from accident which immediately and consciously impaired his 
vision, which was compensable under Workman's Compensation Act, 
section 28c, subject to increase under section 38, held barred under sec- 
tions 24, 31, construed in harmony with section 47, where petitioner did 

.not apply for compensation within one year from occurrence of accident; 
'injury,' as used in section 31, being synonymous with 'accident," as used 
in section 24." 

The court below tried the case out on the theory that the Tennessee 
Workman's Compensation Act applied, and submitted 8 issues. The 
court charged the jury as follows: 

"The first issue is:  'Did the plaintiff enter into a contract of emplop- 
ment with the defendant in the State of Tennessee, and was he injured in 
said State?' That has been answered by consent 'Yes,' that is, he entered 
into the contract, and while carrying out the contract, he was injured in 
Tennessee. 

"The second issue is: 'Did the plaintiff give written notice within 
thirty 'days after he received his injury, as required by the provisions 
of the Workman's Compensation Act of Tennessee?' This second issue 
has been answered by consent, 'No'-so you need not bother yourselves 
about this issue. 

"The third issue, is: 'Did the plaintiff file a claim for compensation 
under the provisions of said act with the tribunal having jurisdiction 
to hear and determine the matter within one year after the accident 
resulting in the injury?' By consent this third issue has been answered 
(?To,' except the issuing of the summons and filing of this case as set 
out in the record, so you need not bother yoursel~~es about this third 
issue. 

"The fourth issue is: 'Was the plaintiff injured by an accident arising 
out of and in the course of his employment?' By consent, this issue 
has been answered 'Yes.' 

"The fifth issue is: 'Is the plaintiff's cause of action barred by the 
statute of limitations?' 

"The summons has been issued in this court in less than a year after 
the time of the injury-evidence tending to show that the plaintiff was 
injured on 4 October, the summons was issued on 30 December, 1922 
(6  January, 1923), a little less than three months, and that is the date 
of the summons in  this action. The court charges you, gentlemen of the 
jury, if you should find by the greater weight of the evidence that the 
plaintiff was injured, that is, the injury upin which this cause of action 
is based, on 4 October, 1922, and that the summons was issued 30 
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December, 1922 (6 January, 1923)) if you find that to be true, by the 
greater weight of the evidence, then the court charges you that the 
plaintiff's cause of action is not barred by the statute of limitations, and 
i t  will be your duty to answer the fifth issue 'NO.' 

"The sixth i s s u e ' D i d  the plaintiff commence his acticm or proceeding 
to determine or-recover compensation within one year after the occur- 
rence of the injury ?' This action having been commenced when the sum- 
mons was issued, and the summons having been offered in evidence, 
tending tb show that it was issued on 30 December, 1922 (6 January, 
1923)) and evidence tending to show that he was injured on 4 October, 
1922-the court charges you, if you find from the greatclr weight of the 
evidence tending to show those facts, that he mas injured on 4 October, 
1922, by the greater weight of the evidence, and find that the summons 
was issued on 30 December, 1922 (6 January, 1923)) if you find that 
to be true by the greater weight of the evidence, then the plaintiff com- 
menced his action within one year after the occurrence of the injury, 
and it will be your duty to answer the sixth issue 'Yes.' " 

The seventh issue is: "What damages, if any, is the plaintiff entitled 
to recover of defendant?" The charge was full and explicit, but the 
ascertainment of damage was left to the jury to be determined under the 
Tennessee Workman's Compensation Act. Under this law the jury found 
for plaintiff and answered : '$4,300.' " 

We are of the opinion that the suit should hare been tried under the 
common law as now administered in the courts of this State in an action 
of this kind-actionable negligence for an injury that ~esulted in dam- 
age. The verdict as rendered is not sufficient to support a judgment for 
damages based on the common-law action for negligence. The law is 
woefully in conflict in relation to extra-territorial jurisdiction of the 
Workman's Compensation acts. The plaintiff, under the facts in  the 
present case, never submitted his claim of compensation to the jurisdic- 
tion of Tennessee, under the Tennessee Workman's Compensation Act, 
other than making the contract in Tennessee. He wzls a resident of 
North Carolina and was induced to go to Tennessee to work in an emer- 
gency for defendant. H e  was injured shortly after he began to work 
and after the injury immediately returned to his home in this State and 
in a few months instituted this action, based on a conimon-law right. 
The defendant set up the Tennessee Workman's Compeiisation Act and 
contended that it was jurisdictional-and then plead the sections of the 
Tennessee Workman's Compensation Act that defendant contended would 
bar plaintiff's recovery. Defendant further contended that the plaintiff, 
by accepting employment without electing not to be bound by giving 
notice in accordance with the act became bound by the provisions of the 
Tennessee act and cannot maintain this action. The contentions of de- 
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fendant, under the facts and circumstances of this case, cannot be 
upheld. When an action is brought in one State to recover for a per- 
sonal injury sustained in another State, the law of the latter ordinarily 
governs-as to the rights of the litigant and the former as to the remedy. 
Ledford v. Tel. Co., 179 K. C., p. 63. So far the public policy of this 
State has never expressed itself by legislative enactment of a Work- 
man's Compensation Act. 

There has been much conflict in the decisions of the different states 
and no marked uniformity; consequently, the decisions of one state hare 
had very little controlling influence on another state. This State has 
never adopted a Workman's Compensation Act, and there is no provision 
in this State for the enforcement of a Workman's Compensation Act 
similar to that in Tennessee. The contention of defendant is that by the 
very language of the Tennessee act it can only be enforced in that 
State-exclusive remedy. That being so, Tennessee is the Zez loci con- 
tractus and the lex fori-there can be no comity. Black's Lam Dic. ( 2  
ed.), p. 219, citing numerous cases, speaking to the subject of Judicial 
Comity, says: "The principle in accordance with which the courts of one 
state or jurisdiction will gire effect to the laws and judicial decisions 
of another, not as a matter of obligation, but out of deference and 
respect." 

To hold that a citizen of this State, under such circumstances, had no 
remedy, except that provided by the Tennessee Compensation Act in 
force in the state in which he was injured, having been induced to go 
there to work in an emergency, would be a denial of any remedy in the 
courts of this State. This Court cannot so hold. 

We have held in Pur r  v. Lumber Co., 182 N. C., p. 725, that where 
the contract of employment was made in Tennessee and the employee 
mas injured while working in North Carolina, the Tennessee Compen- 
sation Act did not interfere with the jurisdiction of the Superior 
Court in  North Carolina, where the injury occurred, to entertain actions 
for the employer's failure to keep a physician at the camp to attend the 
employee after he was injured, or for its employment of an incompetent 
physician, or for its negligent failure to provide the employee transpor- 
tation to his home. 18 A. L. R., 294. For contrariety of decisions on 
Workman's Compensation acts, see annotations-State ex re1 Chambers 
v. DGtrict Court, 3 A. L. R., 1351; see annotations-Kertnerson a. 
Thamers Towboat Co., 59 A. L. R., 443. 

For the reasons given, there must be a 
New trial. 
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E. C. GRIFFITH v. SOUTHERN RAILWAY C'OMPANY. 

(Filed 27 January, 1926.) 

1. Railroads - Rights of Way - Easements-Actual Occupation-Width 
of Right of Way. 

A railroad company acquires by condemnation a right of way over the 
lands of the owner, within the limits of its charter 01' other pertinent 
statutes, when not otherwise specified estending to that portion not 
actually occupied by i ts  roadbed. 

A railroad company ordinarily may acquire a right of way over or an 
easement in  the lands of the owner for the purposes of i ts  railroad, by 
purchase or grant, condemnation, or statutory presumption. 

3. S a m e w i d t h  of Right  of Way-Statutes-Presumptions. 
Where the charter of a railroad company prescribes the maximum or 

minimum width of the right of way that  the company may acquire over 
the lands of the owner, i t  confines such acquisition strictly to the width 
prescribed; and if no width is  prescribed therein, then that  prescribed 
by C. S., 1733(1), applies, subject to the right of the owner for compen- 
sation. C. S., 440 (I), ( 2 ) .  

4. Railroads--Rights of Way - Easements - Statutes-Strict Construc- 
tion. 

Statutes giving railroad companies the right to condemn lands of the 
owner for railroad purposes, will be strictly construed, and the rights 
will not be extended beyond those expressly granted or arising by neces- 
sary implication. 

6. Same-Statutes-Presumptions. 
Where the Legislature of this State confers upon a railroad corpora- 

tion of another state the same right to  acquire land herein a s  given by 
i ts  act of incorporation in another state, there can be no presumption, 
under our statutes, a s  to the width of the right of way acquired here, 
when the method of its acquisition, under its charter, has not been fol- 
lowed here. 

CLARKSON, J., took no part in the consideration or decision of this case. 

CIVIL ACTION t o  remove a cloud f r o m  title, t r ied before Webb,  J., a t  
October Term,  1925, of MECKLENBURG. 

F r o m  judgment i n  favor  of plaintiff,  defendant appealed. Affirmed. 
T h e  facts  essential to  the  determinat ion of t h e  controversy a r e  substan- 

t ia l ly  as  follows : 
Plaintiff i s  t h e  owner i n  fee  simple and  i n  possession of a cer tain lot  

of l and  i n  t h e  c i ty  of Charlot te  under  mesne conveyances a n d  canons of 
descent f r o m  one Wi l l i am E l m s  who was  t h e  owne:. thereof on  1 
J a n u a r y ,  1852. Plaintiff 's l and  h a s  been within t h e  corporate  l imi t s  of 
the c i ty  of Charlot te  since 1852. O n  26 February ,  1852, t h e  General  
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Assembly of the State of Tennessee incorporated the Atlantic, Tennessee 
& Ohio Railroad Company referred to in  the record as the A. T.  & 0. 
R. R. Company. Section 8 of said Tennessee charter provides "that 
said Atlantic, Tennessee & Ohio Railroad should have perpetual succes- 
sion of members, sue and be sued, plead and be impleaded in any court 
of law or equity in the states of Kentucky, Virginia, Tennessee and 
North Carolina, and make all such regulations, rules and by-laws as 
are necessary for the government of the corporation or affecting the ob- 
jects for which it was created; provided such rules and by-laws shall 
not be repugnant to the laws or Constitution of said states or of the 
United States. 

Section 14 thereof provides "that the board of directors shall have 
power to construct as speedily as their means will permit a railroad with 
one or more tracks to be used with steam, animal or other power between 
Charlotte, North Carolina, and some point on the East Tennessee and 
Virginia Railroad." 

Section 28 provides "that the said company may purchase, have and 
hold in fee or for a term of years any lands, tenements or hereditaments 
which may be necessary for the said road." 

Section 31 provides in substance that the president and directors of 
said company or their authorized agents may agree with the owner of 
any land, earth, timber or stone, or any other materials or improvements 
which may be wanted for the construction or repair of any of said road 
or any of their works, and if such authorities could not agree with the 
owner of such land or material wanted, application may be made to any 
justice of the peace, who shall issue a warrant requiring the sheriff to 
summon a jury of fire freeholders to meet on the land or property to be 
valued, arid after administering an oath to such jurors, the said jurors 
shall assess the damages, reducing their verdict to writing and signing 
the same, which award shall be filed in the office of the clerk, and upon 
payment of said award the company was authorized to enter upon the 
premises described in the award. The said jury of inquisition was 
further required to describe the property taken or the bounds of land 
condemned and the duration of interest in the same. 

The General Assembly of North Carolina at its regular session 1854- 
1855, enacted chapter 227, Public Laws 185455. Section 1 of said chap- 
ter 227 prorides "that the said Atlantic, Tennessee & Ohio Railroad 
shall be a body corporate in this State, and with the powers and privi- 
leges in said act of incorporation granted shall also have power to extend 
their railroad to some point on the North Carolina Western Railroad or 
to some point on the North Carolina Railroad." 

Section 4 of said chapter 227 is as follows: "Be it further enacted, 
that the said company shall have the same power of surveying, locating 
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and condemning property that  is allowed in the State of Tenmessee; also 
all the powers and privileges in constructing, equipping and running 
their said road, that is by the said act granted to them in the said State 
of Tennessee." 

Thereafter and in pursuance of said act the A. T.  &. 0. Railroad 
Company constructed its railroad in the city of Charlotte about the year 
1859 or 1860, locating its track either upon or near the land of the 
plaintiff. The defendant, Southern Railway Company, is the successor 
in title of the said ,4. T. &i 0. Railroad Company and is now the owner 
of all the right, title and interest formerly owned by the riaid A. T. &. 0. 
Railroad Company in and to said line of railway and its appurtenances, 
and is now engaged in  operating the same. The defendant as such suc- 
cessor in  title claims a right of way or easement over all of the land of 
the plaintiff described in the complaint, lying within a distance of fifty 
feet from the right angle of the A. T.  & 0. Railroad Company. 

The case was heard upon the complaint, answer, demurer  to answer, 
stipulations and exhibits, and judgment rendered decreeing that the 
plaintiff was the owner of the land in fee, free and clear of any right of 
way, easements, privileges or other estate or interest of defendant, and 
that the defendant has no claim, easement, right of way clr other interest 
in, over and upon the land of the plaintiff. 

Taliaferro & Clarlcson for plaintiff. 
X a n l y ,  Hendren  & Womble  for defendant. 

BROGDEPI', J. The question for decision is whether or not the defend- 
ant has an easement in  and to the land of the plaintiff by reason of the 
construction of a line of railroad over or abutting the land of the plain- 
tiff by the A. T. & 0. Railroad, the defendant's predecessor in title. The 
defendant contends that it has such an easement. The plaintiff, upon 
the other hand, contends that defendant's claim constitut~?~ a cloud upon 
his title and brings this action to remove the cloud. 

I f  there be a cloud upon plaintiff's title, it arises from one or all of 
three sources, to wit : 

(1) Entry by defendant's predecessor in title upon or abutting the 
lands of plaintiff and the construction of a line of railroad thereon, the 
entry having been made and the road completed in 1859 or 1860. 

( 2 )  C. S., section 1733, subsection 1, as follows, to wit: Right of way 
of railroad: The width of land condemned for any railroad shall not 
be less than 80 feet nor more than 100, except where the road may run 
through a town, when it may be of less width; or where there may be 
deep cuts or high embankments, when it may be a greater width. 

( 3 )  C. S., 440, subsection 1, as follows, to wit: No suit, action or pro- 
ceeding shall be brought or maintained against the railroad company 



N. C.] FALL TERM, 1925. 87 

owning or operating a railroad for damages or cornpeasation for right of 
way or use and occupancy of any lands by the company for use of its 
railroad unless the action or proceeding is commenced within five years 
after the lands have been entered upon for the purpose of constructing 
the road, or within two years after i t  is in operation. 

So that the defendant asserts that entry and construction of the rail- 
road coupled with the provision of C. S., 1733, supra, raises a presump- 
tion that defendant has an easement in, and over that portion of 
plaintiff's land within fifty feet from the right angle of the track of the 
9. T. & 0. Railroad Company. 

I t  is universally held in this jurisdiction that a railroad corporation 
acquires by condemnation an easement over that portion of its right of 
way not actually occupied by its roadbed, tracks, drains and side-ditches: 
Ward v. R. R., 109 N. C., 358; Blue v. R. R., 117 N. C., 644; R. R. v. 
Sturgeon, 120 N .  C., 225; Neal v.  R. R., 128 N. C., 143; Shields v. R. R. 
129 K. C., 1 ;  McCulloclc v. R. R., 146 N. C., 316; R. R. v. McLean, 158 
N. C., 498; Hendrix v. R. R., 162 I?. C., 9 ;  R. R. v. Bunting, 168 N. C., 
579; Tighe v. R. R., 176 N. C., 239. 

This easement or right of way under our law can be acquired by three 
methods, to wit : 

(1) Purchase or grant; ( 2 )  Condemnation; (3) Statutory presump- 
tion. Barker v. R. R., 137 N. C., 214. 

I t  is conceded that the defendant did not acquire an easement in plain- 
tiff's land by virtue of purchase, grant or condemnation, and that plain- 
tiff has received no compensation for his property claimed in  this action. 
Therefore, the doctrine of statutory presumption is the sole basis of de- 
fendant's claim. 

There are many cases in this jurisdiction dealing with various aspects 
of controversies arising between citizens of the State and railroad com- 
panies in reference to the extent of the easements acquired in and to pri- 
vate property by virtue of provisions in charters, deeds and grants, or by 
reason of the application of C. S., 1733 and C. S., 440, supra. R. R. v. 
HcCaskill, 94 N. C., 746; Land v. R. R., 107 N. C., 72; Liverman v. 
R. R., 109 N. C., 52; Utley v. R. R., 119 N. C., 720; Xarron 2). R. R., 
122 N. C., 856; R. R. v. Oliua, 142 N. C., 257; Parks v. R. R., 143 N. C., 
289; Eamhardf v. R. R., 157 N. C., 358; Abernethy v. R. R., 159 N. C., 
341; Caveness z3. R. R., 172 N. C., 305; R. R. v. Nichols, 187 N.  C., 153; 
Young 21. R. R., 189 N. C., 238. 

The general principles established by the decisions are in substance: 
(1) That if a method of acquiring property for a right of way is 

prescribed in  the railroad charter that method is exclusive and must be 
strictly construed and strictly followed. 
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(2) That if the charter prescribes no maximum or minimum width of 
the right of way, the11 C. S., 1733, subsection I, applies, and the law 
presumes the width therein specified subject to the right of the owner 
to recover compensation by compliance with C. S., 440, subsections 1 
and 2. 

This case stands upon a different footing. 
The A. T. & 0. Railroad Company, defendant's predtxessor in title, 

was created by act of the General Assembly of Tennessee cn 26 February, 
1852. I t  was, therefore, a foreign corporation. 

The General Assembly of North Carolina, Session 185 1-1855, chapter 
227, reenacted the Tennessee charter. The pertinent provisions of the 
North Carolina Act are as follows: 

Srction 1. That the said Atlantic, Tennessee & Ohio Railroad Com- 
pany shall be a body corporate in this State, and with the powers and 
privileges in said act of incorporation granted shall have power to extend 
their railroad to some point on the North Carolina Western Rail- 
road, etc. 

Scction 4. Be it further enacted, that the said company shall have the 
same power of surveying, locating and corulemwhg pr'operty that is 
allozoed in  t h e  S t a t e  of l 'ennessec; also all the powers arLd privileges in 
constructing, equipping and runniiig their said road that is by the said 
act granted to them in the State of Tennessee. 

Obviously, it was the plain intention of the General Assembly of North 
Carolina to grant to this foreign corporation only such powers as were 
delegated to it by the State of Tennessee. 

What powers, therefore, were delegated by the Teni~essee statute? 
Substantially the following : 

(1) To construct as speedily as their means will permit a railroad 
with one or more tracks. 

( 2 )  To purchase, have and hold in fee or for a term of years any 
lands, tenements or hereditaments which may be necessary for the said 
road, etc. 

(3) To taka possession of land or material "where such land or  ma- 
ter ial  may be tmnted"  after the same has been duly appraised in accord- 
ance with the method set out in the said section 31, subject, however, to 
the payment of whatever damages might be awarded by i,he jury of in- 
quisition or by the court if an appeal was taken, i t  being further pro- 
vided that the "jury of inquisition should describe the praperty taken 
or the bounds of the land condemned and the duration of interest in 
the same." 

I t  is apparent from an examination of the statutes involved that no 
maximum or minimum right of way was provided by the law of Tennes- 
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see, and the A. T. & 0. Railroad Company could only take ('such land 
as m a y  be w a n t e d  by the method prescribed in section 31 of its charter. 

The Legislature of North Carolina expressly withheld from the A. T. 
8: 0. Railroad Company the power of eminent domain except as granted 
by the law of Tennessee, and the law of that state specified no maximum 
or minimum width of right of way. 

Eminent domain means the right of the state or of the person acting 
for the state to use, alienate or destroy property of a citizen for the 
ends of public utility or necessity. Wissler  v. Power Co., 158 N. C. ,  
465. 

This power is one of the highest attributes of sovereignty, and the 
extent of its exercise is limited to the express terms or necessary implica- 
tion of the statute delegating the power. 

The rule is stated thus in R. R. v. Lumber  Co., 132 K. C., 652; 
"In construing statutes which are claimed to authorize the exercise of 
the power of eminent domain, a strict rather than a liberal construction 
is the rule. Such statutes assume to call into active operation a power, 
which however essential to the existence of the government, is in deroga- 
tion of the ordinary rights of private ownership and of the control which 
the owner usually has of his property. The rule of strict construction 
of condemnation statutes is expressly applicable to delegationr of power 
by the Legislature to private corporation." R. R. E .  R. R., 148 N. C., 
63; Comrs. v. Bonner,  153 N. C., 66; Lloyd v. V e w b l e ,  168 N.  C., 532. 

The defendant relies upon the case of T i g h e  v. R. R., 176 X. C., p. 244. 
I n  that case the Raleigh & Gaston R. R. Company was operating under 
a charter prescribing the width of a right of way and authorizing the 
railroad company to take a right of way of that width: A deed had 
been executed and delirered to the company "for so much of a certain 
tract . . . as may be taken in constructing the connection between 
the Raleigh & Gaston and Korth Carolina Railroad according to the 
survey made by E d  Myers." 

The Court properly held that a deed or grant for an indefinite quantity 
of land for purposes of a right of way amounted to a conveyance of the 
full width authorized by the charter or the general law. 

The Legislature of North Carolina expressly granted to the A. T. 8: 
0. R. R. Co. only such powers as were conferred by the lam of Tennessee. 
This fact, in itself, under the general rules of statutory construction ex- 
cludes the application of the general law of North Carolina. The prin- 
ciple is summarized in  the well known maxim " e x p ~ e s s i o  unius est ex- 
clusio alterius." La t ta  v. Williams, 87 N. C., 129. 

For this reason the principles announced in the Tighe  case do not 
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We are  therefore of the opinion and so hold upon the record presented 
that  there is no statute or statutory presumption creating a n  easement 
in plaintiff's land in  favor of the defendant arid hence thai; the defendant 
has no valid claim to  any part  of plaintiff's land described in the com- 
plaint. 

f i r m e d .  

CLARKSON, J . ,  took no part  in the consideration or decision of this 
case. 

C .  B. FORE v. J .  ill. GEARY AND F'. S. TERRY. 

(Filed 27 January, 1926.) 

Master and Servant-KegligencHafe Place to  Work-Evidence-Acci- 
dent-Nonsuit. 

It is the duty of the employer to furnish his employee a safe place to 
work, by the exercise of ordinary or commensurate care, and evidence is  
insufficient which tends to shorn that an employee acting under the direc- 
tion of the defendant's vice principal, was injured in the course of his 
employment as stone mason on a building, by the unforeseeable and un- 
accountable falling of a steel beam upon him, after i t  had been put in 
place by the carpenters a t  on the building, which was one of many 
similarly placed, which did not fall, there being no evidence of any 
defect in the beam or its manner of placing, which caused the fall. 

APPEAL by plaintiff from Dunn, J., at  October Special Term, 1926, 
of BUNCOMBE. Affirmed. 

Action to  recover damages for personal in,juries alleged to have been 
caused by negligence of defendants. From judgment as .n case of non- 
suit, rendered a t  close of plaintiff's evidence, upon motion of defendants, 
plaintiff appealed. 

X a r k  W .  Brown for plaintiff. 
Mcrrimon, Adums & Adams for defedunfs. 

CONKOR, J. On November, 1924, plaintiff was a t  work, as a 
stonemason, on a building located near Black Mountain, Korth Carolina, 
then in  process of construction by defendant, J .  M. Geary, as contractor 
for defendant, F. S. Terry, as owner. H e  was 53 years of age, and had 
been a stonemason for twenty-five years. H e  had been a t  work on this 
building about two months. I t  was a large building, and was to be used 
as a residence by defendant, F. S. Terry. The  outside walls were of 
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stone. On  said day carpenters were at work inside the building; there 
was quite a number of men working there, carpenters, stonemasons and 
others. The  roof had not been completed. The  building was in process 
of colistructioii, carpenters, stonemasons and others all beitig at work a t  
tlie same tirne upon tlie building. 

Plaintiff, as  a witness in his own behalf, testified as fo l lom:  "On the 
day of the accide~lt, I was working ill one of the rooms-had been work- 
ing there about half an  hour when I was injured. Mr. Cordell was fore- 
man of the stone work and put me to work there; he was just off the 
room. H e  called me and told me to take my tools and build up  a place 
in  that room; he could see the place where he told me to work, for it 
was open. ,i t  that  time the carpenters were a t  work abore the place 
where I was told to go to work; there were two of them. The  foreman 
was in a position to see the carpenters when he told me to go there to 
work. They had torn out a hole for a pipe to go through-a tap for a 
sewer, or some kind of pipc. They made the hole bigger. The ceiling 
was colistructed of nietal beams; I belieye the bearns started a t  sixteen 
feet a i ~ d  ran down; they ran kind of corner-nays across the corner of 
the house and ue re  of different lengths. At the place where I was filling 
in  the hole in the wall, the bearns were something like 1 2  or 14  feet long. 
I had nothing to do ~i-it11 the metal beams at all. I had nothing to do 
with the work of these carpenters. 

"A beam went over tlie place where the stone was torn out, and I mas 
sent in there to build u p  the I\-all. I commenced at the floor and was 
building up that  hole inside the mall. Sereral beams had been set a t  or 
about the place where I TTas working, and the carpe~lters had gotten to 
that place and missed one. I lacked about six feet of har ing  this cut-out 
place built u p  where the beam could be laid. The ceiling was about nine 
feet high arid I n a s  squatting d o ~ n  hammering stone a t  the time I was 
hurt. I was on a little scaffold about three feet high and laid some stone 
up and got up  on top of the scaffold and while I n-as in that  position 
ona of those metal beams fell do1~11 on me; it struck mr  oil the back of 
my head, and slipped down and caught me on my shoulders-hit me on 
the shoulders and head; it addled me for a little bit, and then after I 
came to I welit on to work that  evening. I went to X r .  Cordell and told 
him I had got hurt .  I went back after awhile and v-orked the rest of the 
evening. From the time I received the in jury  I hurt  in my shoulders 
and head and all down my side. I t  lasted three months. I lost about 
three months. I could not work on a high scaffold. I had spells with 
my head and had to quit driving my  car because I would have dizzy 
spells. 

"I worked under those men because the foreman sent me there. The  
man and the beam both fell on me;  a t  the time, I was hunkered down 
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with my eyes on the stone, away from the beam; the man was on the 
beam when i t  struck me; he was up there doing something. I did not see 
what made the beam fall." 

X r .  Hemphill, a witness for plaintiff, testified: "I am a carpenter. I 
was working on the building being erected for Mr. Terry near Black 
Mountain by Mr. Geary at the time plaintiff, Mr. Fore, was injured. I 
was placing the beams at the t i m e m e t a l  beams. Mr. Ke.rlee mas work- - 
ing with me. The long beams had all been set up to this place, and we 
could not set the next beam until somebody filled in the space made by 
the hole in the wall. We jumped over the space where Mr. Fore was 
working. The last beam we set was about 22 inches froin the opening 
where he mas working; the beams were 22 inches apart. After we set 
the beams we would nail wood strips across them to take care of the 
floor-to nail the floor to-and when we would set them the distance 
they were supposed to be, me would nail a strip to hold them in place 
until the masons came along and built the wall up. We did not nail 
the beams right around Mr. Fore with strips. We were fixing to nail 
them, and in some way this one turned; I don't know what was the 
cause of it. I looked afterwards but could not determine. I t  had been 
setting on a small foundation, a stone in the wall kind of rounded, and 
this stone turned with the weight of the beam, and I fell with i t ;  I don't 
know whether or not it was loose; anyway it tripped me and I fell. I 
was going there to fasten it down and I caught on the othw beam. Prob- 
ably caught this one mith my left hand. I was working under Mr. 
Lyman, the foreman of the carpenters. I had no connection with Mr. 
 ord dell, the foreman of the stonemasons. I don't remember whether I 
stood on the beam or not; but I know I had picked up a piece of timber 
to nail those strips across. I was at work in connection with my employ- 
ment on the building. 

"I was going across the place there to nail the beam ~lown. I t  had 
been put there by one of the carpenters. 'There mas nothing wrong 
mith the beam that I know of. I t  was good daylight. I noticed Mr. Fore 
at work on the scaffold; he could see me, but I went ahead with my work 
and never observed what other men were doing." 

Plaintiff alleges in his complaint that he was injured by the negligence 
of defendants, his employers, in that they failed to exercise due care to 
provide for him a reisonably safe place to work. H e  contends that the 
place at  which he was directed to work by his foreman vas  unsafe, be- 
cause, at the time he was directed to go there, and while he was at work, 
carpenters, employed by defendants, were engaged in fastening down 
metal beams, which they had placed in the construction of the ceiling of 
the room in which was at  work ; that these carpenters were per- 
mitted to continue and did continue to work on said beams while plaintiff 
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was at work beneath them; that these beams were not securely fastened, 
and that one of them turned and fell upon him, thus injuring him. D e  
fendant's foreman. under whose direction and supervision he was re- 
quired to work, was present and knew the conditions under which plain- 
tiff was working, when he was injured. There is no allegation or conten- 
tion by plaintiff that the beam fell upon him because of any negligence 
of the-carpenters, or because the method by which they were doing their 
work was unsafe or dangerous. He  contends that the proximate cause 
of his injury was the negligence of defendants consisting in their failure 
to perform their duty to him, as their employee, to wit, to exercise due 
care to provide for him, while a t  work, a reasonably safe place. 

The court was of opinion that the evidence offered by plaintiff was 
not sufficient to sustain his allegations or to support his contentions, 
and therefore allowed defendants' motion, made at  the close of plaintiff's 
evidence for judgment as in case of nonsuit. C. S., 567. I n  this, plain- 
tiff contends that there was error. His  only assignment of error, upon 
his appeal to this Court, presents this contention. 

The fact that plaintiff Jvas injured as he alleges and as the evidence 
shows, raises no presumption of negligence; it is not, in itself, evidence 
of negligence. Orr v. Rumbough, 172 N .  C., 754. The fact that an 
employee has been injured, while at work, carries with it no presump- 
tion of negligence; it is not, in itself, evidence that the place at which he 
was at  work, at  the time of the injury, was an unsafe place in which to 
work, or that there had been a breach of duty by his employer to exercise 
due care to provide a reasonably safe place for him, resulting, as the 
proximate cause, in his injury. Shaw v. X f g .  Co., 143 N.  C., 131. 

I t  is not contended that the mere fact that an employee has been in- 
jured, while at work, imposes liability upon his employer for damages 
resulting from his injury. This Court has consistently held that an em- 
ployer is not an insurer of the safety of his employee while engaged in 
the performance of duties within the scope of his employment. The law 
holds an employer liable for damages resulting from injuries to an em- 
ployee, only when such injury is caused by the failure of the employer 
to perform some duty prescribed by law and arising out of the relation- 
ship. I t  is the wise and just policy of the law as administered in this 
jurisdiction, to protect the mutual rights and to enforce the mutual du- 
ties of employer and employee, to the end that justice shall be done to 
each, and that neither shall suffer wrong. The relationship is and should 
be mutually helpful. I t  is a useful and, indeed, essential human rela- 
tionship, necessary in a complex civilization, built upon the principle of 
the division of labor, as is ours. Greer v. Const. Co., 190 N.  C., 632. 

I n  the instant case, there was no inherent defect in the beam, which 
caused it to turn and fall, as was the case with the iron rail in Pigford 
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v. R. R., 160 N. C., 93; the bean1 had not been taken from the place 
where it belonged and put temporarily in an insecure place, as was 
the case with the piece of iron in Hairston v. Cotton Mills, 188 N .  C., 
557; there was no defect in  its support, or probability of its falling, upon 
the release of a lever, as was the case with the crane in  Davis v. Ship- 
building Co., 180 N. C., 74, or the dipper in Perkins v. Wood & Coal 
Co., 189 N.  C., 602; its fall was not due to the dangerous method by 
which fellow-employees were doing their work, under the direction and 
supervision of a foreman of defendant, as in Beck v. Chair Co., 188 
PI'. C., 743, or in Thomas v. Lawrence, 189 N .  C., 521. Nor was the 
place at which plaintiff was directed to work rendered unsafe by the 
presence of a latent source of danger, which he could not detect by his 
senses, as in Barnes v. Utility Co., 190 N.  C!., 382, where the employee 
was fatally injured by coming in contact, at the place to which he had 
gone for the performance of his duties, with a wire highly charged with 
electricity, without notice to him of such condition of the wire. 

I n  Brown c. Scoficlds Co., 174 K. C., 4, this Court held that plaintiff, 
who was injured by the falling upon him of a pair of pliers which an- 
other employee of defendants, who was working above plaintiff, had in 
his possession, could not recover damages resulting from said injury 
upon the contention that defendants had failed to exercise reasonable 
care to provide plaintiff a safe place at  which to work The opinion, 
written by Justice Brown, is supported by abundant citat ons of authori- 
ties, sustaining the proposition that the "obligation of a master to pro- 
vide a reasonably safe place and structures for his servan.; to work upon, 
does not oblige him to keep a building, which they are employed in 
erecting, in a safe condition at every minute of their work, so far  as its 
safety depends on the performance of that work by them and their 
fellow-servants." Armour v. Habor, 111 U.  S., 313. I n  that case, as in 
the instant case, the place was safe; the injury was the result of the 
act of a fellow-servant, which, whether accidental or negligent, imposed 
no liability upon the employer who could not have, by the exercise of 
reasonable care, foreseen the occurrence. Cited and distinguished in  
Thomas v. Lawrence, 189 N .  C., 521. 

The beam, which fell and injured plaintiff, had been placed by the 
carpenters just as the bther beams, used in the construction of the ceil- 
ing, had been placed. None of these fell. Plaintiff was directed to 
build up the wall so that the beams overhead could be fastened. Hemp- 
hill, one of the carpenters, who was at  work fastening down the beams, 
by nailing wooden strips across them, in some way, which he could not 
explain, fell and caught at this beam; it turned and fell, with Hemphill, 
upon plaintiff, who was at  work below. When defendants' foreman di- 
rected plaintiff to take.his tools and build up the wall, so that the beams 
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which had been placed by the carpenters could be fastened down by them 
and so that the missing beam might be put in its place, he could not have 
foreseen that one of these carpenters would stumble and fall upon one of 
the beams, causing it to fall. Plaintiff, who knew the purpose for which 
he was directed to build up the wall and knew that the carpenters were 
at work over him, did not foresee that one of these beams would fall 
upon him. H e  was a stonemason with twenty-five years of experience 
and had been at work on this building for two months. With Hemphill, 
the falling of the beam was an unforeseen event, occurring without his 
will or design. As to the foreman, who, it is contended, was the vice- 
principal of plaintiff, it was an unexpected, unusual and unforeseen oc- 
curencc. Plaintiff's injury was caused by an unfortunate accident, for- 
tunately for him, resulting in no serious or permanent injury. Defend- 
ants are not liable for such damages as resulted from plaintiff's injury, 
upon the facts established by the evidence considered in accordance with 
the rule applicable, as often stated by this Court. 

"The employer does not guarantee the safety of his employees. He  is 
not bound to furnish them an absolutely safe place to work in, but is 
required simply to use reasonable care and prudence in providing such 
a place. I t  is culpable negligence which makes the employer liable, not 
a mere error of judgment. The rule which calls for the care of a pru- 
dent man is in such cases the best and safest one for adoption. I t  is 
perfectly just to the employee and not unfair to the employer and is but 
the outgrowth of the elementary principle that the employee, with cer- 
tain statutory exceptions, assumes the ordinary risks and perils of the 
service in which he is engaged, but not the risk of the employer's negli- 
gence. When any injury to him results from one of the ordinary risks 
or perils of the service, it is the misfortune of the employee, and he 
must bear the loss, it being damnum absque injuria." This statement 
of the law by Justice Walker in Marks v. Cotton Mills, 135 N.  C., 288, 
has been repeatedly and uniformly approved by this Court, and applied 
to the facts in many decisions, some favorable to the employer, and some 
to the employee. See Anno. Ed., and Shepherd's Citations. 

No man, by the exercise of reasonable care, however high and rigid the 
standard of such care, upon the facts in any particular case, can foresee 
or forestall the inevitable accidents, and contingencies which happen and 
occur daily, some bringing sorrow and loss, and some bringing joy and 
profit, all however contributing, in part, to make up the sum total of 
human life. The law holds men liable only for the consequences of their 
acts, which they can and should foresee and by reasonable care and pru- 
dence, provide for. 

There was no error in allowing the motion for judgment as in case of 
nonsuit. The judgment is 

Affirmed. 
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MRS. ALICE E. NICHOLSON m AL.. EXECUTORS OF THE LAST 'WILL AND TESTA- 
MENT OF MRS. ANNA C. ARNOLD, v. PEARSON BENNETT SERRILL. 

(Filed 27 January, 1926.) 

Wills-DeviseDebt of Devisee-Intent. 
Where a testatrix had taken a chattel mortgage to secure a debt due 

by a beneficiary under her will, which remained unpaid at her death, and 
has devised to him a legacy in a large sum of money, clearly evidencing 
her intention that he was preferred over other beneficiaries, and does not 
by his will exclude the payment of the debt, the testator's intent is not to 
forego the collection of the mortgage security, and her executor may 
foreclose the mortgage and collect the debt. 

Where a legatee owes a debt secured by chattel mortgage to the estate, 
made to the testatrix in her lifetime, and there is a &vise of a large 
sum of money to be held by the executor in trust for him, but with cer- 
tain contingent limitations over to others, etc., the sum so held in trust 
may not be diminished by the failure of the mortgaged property to pay 
off or discharge the debt, and a judgment to that effect is to that extent 
erroneous. 

APPEAL by defendant from Finley,  J., at May Term, 1925, of HAY- 
WOOD. Modified and affirmed. 

Action to recover judgment on note executed by defendant, payable to 
order of plaintiff's testatrix, for decree of foreclosure and order directing 
the sale of personal property described in a chattel mortgage executed by 
defendant to secure the payment of said note and for order directing 
plaintiffs to retain from legacy bequeathed by testatrix to defendant the 
balance due, if any, after the application of the proceeds of said sale, 
as payment upon said note. From judgment upon the facts as found by 
the court, from pleadings and proofs offered, defendant appealed. 

Alley & Alley f o r  plaintiffs. 
Wi l l i am  T .  Hannah  and W .  R. Francis for defendant. 

CONNOR, J. On 11 April, 1921, defendant executed hie. note by which 
he promised to pay to the order of Anna C. Arnold, thi-rty-six months 
after date, the sum of seventeen hundred dollars, with interest from date 
at the rate of six per centum per annum, payable annually; on the same 
date defendant executed a chattel mortgage for the purpose of securing 
the payment of said note, by which he conveyed to Mrs. Anna C. Arnold 
certain articles of personal property described as follows: "One chest of 
drawers, rosewood, one bureau, one washstand, one bedstead of cherry, 
one set of springs, one wool mattress, two pillows, one eider-down quilt, 



N. C.] FALL TERM, 1925. 9 7 

one very nice silk quilt, two nice single blankets, white, two army 
blankets, one table with dresser, mahogany, one oak Morris chair, up- 
holstered in leather, one wicker rocker, one mahogany rocker, which has 
been painted maple, two straight walnut chairs, which need upholstering, 
one tapestry piece, one picture, two dead birds done on wood, 12 other 
pictures, one book case, one box of silver, some few pieces of silver, one 
trunk with sheets, pillow cases, table linen, etc., one trunk of toys, one 
trunk of books, one empty trunk, one steamer trunk, one barrel of china, 
all of this I have always paid taxes on, two vases." This chattel mort- 
gage was duly recorded on 12 April, 1921. There was no allegation 
or evidence that any payments had been made on the note secured 
therein. 

On 3 June, 1921, Anna C. Arnold made and published her last will 
and testament; she died at  Raleigh, N. C., on 15 February, 1924, and 
thereafter said last will arid testament was duly probated and recorded 
in Ha'ywood County, where she resided. Plaintiffs, Alice E. Nicholson, 
Edward T. Clark and I?. S. Ballard, appointed in said will as executors, 
have duly qualified as such. The other persons appointed as executors 
have not qualified, one, Chief Justice Walter Clark, having since died, 
and the other, Henry K. Clark, having renounced. 

The interests of defendant, Pearson Bennett Serrill, in said will, 
arises from the follow-ing items and references therein to him: 

"Second and third. I n  consideration of the love and affection I have 
for Pearson Bennett Serrill, whom I reared in my home from the time 
he was a small child until he reached his majority, I bequeath the sum 
of ($10,000) Ten Thousand Dollars in trust to be placed in the hands 
of 'The Wachovia Bank & Trust Company' of Asheville, North Carolina, 
as trustee for the use and benefit of the said Pearson Bennett Serrill. 
The said trustee is directed to place the said amount at  interest to the 
best advantage, and the said trustee is directed to pay semiannually the 
interest at the best rate obtainable on said sum to the said Pearson 
Bennett Serrill until 1 July, 1955, and should the said Pearson Bennett . 
Serrill be then living, then the whole amount with interest unpaid of said 
legacy shall be paid to him free of the trust, and should he die before 
that date said amount with any unpaid interest shall be paid to the lineal 
descendants of the said Pearson Bennett Serrill, if he has any, free of 
the trust ; and in  case he dies without lineal heirs, then it i s  my will that 
this said amount in  the hands of the said trustees shall be freed from the 
trust and immediately become the property of Rev. J. D. Arnold's chil- 
dren, Mrs. J. T. Schaaf, Mrs. R. C. Stearnes, Mrs. Pearl Arnold Town- 
send, Miss Virginia drnold, Prof. M. H. Arnold, Prof. Benjamin Wil- 
liam Arnold, or the heirs of any that may be dead, first to the h e a l  
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heirs, and in case of failure of lineal heirs, then their collateral heirs, 
who are entitled to receive it, and be discharged from the trust. 

"Fourth. I t  is my will, if I should fail to leave sufficient money and 
personal property to pay legacies created in the preceding second and 
third paragraphs of this will, then in the event I authorize and direct 
my executors to first collect and sell my notes and bonds, and secondly 
real estate, except 75 acres farm land devised to Henry IT. Clark, either 
at  public or private sale to bring a sufficient amount to pay said legacies, 
and it shall be their duty to do the same." 

"Nine. I t  is my will that whatever other personal estate which I may 
die possessed of which has not hereinbefore been disposed of that my 
executors hereinafter named shall use toward paying two Legacies created 
in the second and third paragraphs of this will and in c a e  there is not 
enough of said personal property to settle said legacies any over, then I 
bequeath any balance to my sister, Mrs. Alice E. Nicholson. To make 
i t  more certain should there not be enough of my personal property to 
pay said legacies not counting the personal property bequeathed to Mrs. 
Alice E. Nicholson in  trust, my executors are directed to sell sufficient 
of my real estate to pay said legacies as i t  is my will that they shall be 
paid in any event and before anything else can be disposed of. What I 
left Pearson Bennett Serrill comes ahead of everything." 

By the eleventh paragraph of her will, testatrix gives and bequeaths 
to Pearson Bennett Serrill a number of articles of personal property, 
listed in detail, of the same character as those conveyec in the chattel 
mortgage executed by defendant to secure his note for $1,700 payable to 
the order of testatrix, consisting of books, furniture, jewelry, etc., such 
as are suitable exclusively for personal use, and whose value is dependent 
chiefly upon associations. She gives the books, in  which the name of her 
father, David Clark, is ~vritten, to her nephew, David IN. Clark. She 
gives her "handsome lavaliere and chain" to her said sister for her 
natural life, and at  her death to Pearson Bennett Serrill. I n  the twelfth 
paragraph she directs that "should Pearson Bennett Serrill die possessed 
of any or all this personal property and leave no lineal heirs, I wish said 
property to go to David C. Ballard's lineal heirs." The fourteenth para- 
graph is as follows: 

"I especially charge Mrs. J. W. Nicholson and Col. W. J. Hannah, 
two of my executors, to see that Pearson Bennett Serrill gets all and 
everything I leave him and everything I intend him to have, also all 
things that are his and never were mine. Should there be any doubt, 
give him the benefit of the doubt." 

Testatrix gives and devises to her brother, Henry N. Clark, seventy- 
five acres of her farm land in Halifax County, North Carolina, adjoin- 
ing the lands formerly owned by Mrs. F. S. Ballard; the remainder of 
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her farm she gives and devises to her brothers, Chief Justice Walter 
Clark, Henry N. Clark and Edward T. Clark, and to her sisters, Mrs. 
Alice E. Xicholson, Mrs. Pattie C. Patterson, Mrs. Sallie C. Graham, 
Miss Lucy K. Clark, and to her nephew, David C. Ballard, as tenants- 
in-common. Her land in Haywood County she gives and devises to 
brothers and sisters and her brother-in-law, I?. S. Ballard. All the resi- 
due of her estate wheresoever same is situate or found, she gives and 
devises to the children of Rev. J. D. Arnold, her step-children, or their 
lineal heirs. 

The court mas of the opinion that plaintiffs, as executors of Nrs. Anna 
C. Arnold, were entitled to hare the articles of personal property de- 
scribed in the chattel mortgage executed by defendant, to secure the pay- 
ment of the note for $1,700, sold and that the proceeds of said sale should 
be applied as a payment on said note; it was further of opinion that any 
sum remaining unpaid upon said note should be deducted from the legacy 
of $10,000, provided in said will, and that the remainder should be paid 
by plaintiffs over to the Wachovia Bank & Trust Con~pany, to be held by 
said company upon the trusts declared in said mill. I t  was thereupon 
considered, adjudged and ordered by the court "that said executors at 
once proceed to advertise a sale of the property secured by said mortgage 
at  public auction, as therein provided, to  the highest bidder for cash, the 
proceeds thereof to be applied on said indebtedness; that said executors, 
immediately after said sale under said mortgage, pay over to Wachovia 
Bank & Trust Company, in pursuance of the directions of the aforesaid 
will, the sum of $10,000, less any sum that may remain upaid on ac- 
count of the aforesaid note and mortgage after the aforesaid personal 
property secured thereby shall have been sold as aforesaid." 

Defendant excepted to said judgment, and assigns as error the holding 
by the court that plaintiffs had the right to deduct from the legacy of 
$10,000 any sum in payment of the note for $1,700, and the order 
contained in the judgment directing plaintiffs to deduct from said legacy 
such sum as might remain unpaid on said note after the sale of the 
property described in the chattel mortgage. 

The purpose of the testatrix to make defendant, whom she evidently 
regarded as her foster son, the primary object of her bounty and the 
chief beneficiary under her will, is manifbst. I t  may be, as defendant 
contends, that there were circumstances surrounding the execution of 
the note for $1,700 which would show that Mrs. Arnold had no purpose 
to require its payment to her during her lifetime, or to her executors 
after her death; if so, it is defendant's misfortune that she made no 
specific reference to said note or to the chattel mortgage securing same 
i n  her will. The facts that she apparently made no effort to collect the 
note or the interest on it, that the property conveyed in  the mortgage 
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is of a character that gives i t  little pecuniary value and that provisions 
for and references to defendant in  the will, indicate her purpose that 
defendant "should come ahead" of others, and that he cihould have the 
"benefit of any doubt," are not s a c i e n t ,  as evidence, 1;o establish her 
intention that plaintiffs, her executors, into whose hands the note and 
mortgage have come as assets, should release defendant from his obliga- 
tion upon said note, or should not enforce collection by foreclosure of 
the chattel mortgage. There was no error in the judgment directing 
plaintiffs to advertise and sell the personal property described in  the 
chattel mortgage. 

Defendant's contention, however, that there was error in directing 
plaintiffs to pay to the Wachovia Bank & Trust Company, in  pursuance 
of the directions of the will, the sum of $10,000, less any sum that may 
remain unpaid on the note, after the sale under the mortgage, presents 
a more serious question. The right and duty of an executor to deduct 
from a legacy the amount of any indebtechess of the legatee to the 
estate of his testator, is well settled, and is in  full accord with elementary 
principles of justice. The principle has been frequently applied where 
the legacy is bequeathed to the legatee, absolutely. Baisley v. Babley, 
116 N.  C., 472; Webb v. Fuller, 22 L. R. A., 177; Lami~right v. Lamb- 
right, 6 Anno. Cas., 807; 24 C. J., 489. I t  is the duty of the executor 
to retain so much of such a legacy as is required for the payment of the 
indebtedness of the legatee to the estate. "The theory of retainer is that 
i t  is the executor's duty to collect all debts due the estate, and that such 
debts are assets which it is the executor's right to retain and offset 
against a legacy." I n  re Bogert's Estate, 85 N .  Y .  Sup., 291; 24 C. J., 
487, and citations. 

I t  has been held, however, that where a legacy is left to A. for life, with 
remainder over to his children, a debt due from A. to the testator cannot 
be set off against the principal of the trust fund. The whole must be 
invested for the benefit of the tenant in  remainder. Voorhees v. Voor- 
hoes, 18 N.  J. Eq., 223. 

The right of an executor to set off against a devisee debts owing by 
the devisee to the estate cannot be made effectual to the injury of the 
rights of others whose interests are in no way involved in the controversy 
a i d  a set-off against a devise6 for life cannot affect the rights of the re- 
maindermen in  fee. In re Brachq's Estate ( Ia . ) ,  14.7 N.  W., 188; 
In r0 Bogert's Estate, supra. 

The sum of $10,000 is directed by the testatrix to be paid to the 
Wachovia Bank & Trust Company as a trust fund, primrlrily for the use 
and benefit of defendant; in certain contingenciw, however, other persons 
will have an interest in said trust fund. No deduction can be made from 
the principal of said fund without affecting their rights. The purpose 
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of the testatrix that said sum shall be and remain intact until the hap- 
pening of the contingences as stated in the will, is clearly expressed. TO 
permit a deduction from said sum to be made would not only injuriously 
affect the rights of persons other than defendant, but would be clearly 
contrary to the wishes of the testatrix, as solemnly expressed in her will. 
We must hold therefore that there was error in directing any deduction 
from the $10,000; the entire sum should be paid by plaintiffs to the 
Wachovia Bank & Trust Company, to be held by said company upon 
the trusts declared in the will. The judgment modified in  accordance 
with this opinion is 

Affirmed. 

W. H. HUMPHREY v. REXE'ORD STEPHENS, ADMINISTRATOR OF S. J. TAY- 
LOR, DECEASED, AXD BUTTERS LUMBER COMPANY, A CORPOBATION. 

(Filed 27 January, 1926.) 

1. Limitation of ActionoDebtor and Creditor-Deceased Persons--Ex- 
ecutors and Administrator-Actions. 

C. S., 412, barring the surviving cause of action against the personal 
representative of a deceased debtor one year from the time the aotion 
would have been barred in the lifetime of the deceased debtor, is an en- 
abling statute, but does not extend the time for the commencement of 
the action if the action was barred in the lifetime of the deceased. The 
rights of creditor and debtor discussed and statute construed. 

2. Same-Mortgage-Foreclosure-Sales, 
A mortgage is an incident of the note it secures, and the statute of 

limitations will not run against its foreclosure when it has not run 
against the note. 

3. Limitation of Adions-Stittutes-Prospective Effect. 
The conclusive presumption of payment of a note secured by mort- 

gage or deeds of trust of land after fifteen years, etc., is prospective in 
effect, and inapplicable to such instruments theretofore executed. Const. 
of N. C., Art. I, sec. 17. 

APPEAL by defendants from Grady, J., at March Term, 1925, of 
ROBESON. Affirmed. 

W .  H.  Humphrey, Jr., and M c K i n n o n  & Fuller for plaintif. 
M c L e a n  & Stacy for d e f e n d a n t s .  

CLARKSON, J. On 2 December, 1909, S. J. Taylor, for value, executed 
and delivered to the plaintiff his note, under seal, for the sum of $110, 
and, at  the same time, executed a mortgage deed on a tract of land in 
Robeson County, containing 66 acres, more or less, for the purpose of 



102 I X  T H E  SUPREME COURT. [I91 

securing the payment of said note. Thereafter, to wit, on 10 June, 1911, 
S. J. Taylor conveyed the mortgaged lands to George B. McLeod, who, 
in turn, on 11 March, 1913, conveyed the premises to the defendant, 
Butters Lumber Company. S. J. Taylor, maker of the note and mort- 
gage, died on 26 December, 1914, and, on 31 May, 1924, the defendant 
Rexford Stephens, was appointed administrator of his ests te. This action 
was instituted on 17 July, 1924. 

There are only two questions involved in this appeal: (1)  I s  the ac- 
tion as to the defendant administrator barred? (2) I s  the right of the 
foreclosure of the mortgage deed barred? We do not think the action 
on the debt barred, and the mortgage is an incident to the debt and is not 
barred. There is a difference in the statute between credihor and debtor. 

C. S., 412, in part, is as follows: 
I f  a person-a creditor-one who has claim on anohher-"entitled 

to bring an action died before the expiration of the time limited for the 
commencement thereof and the cause of action survives, an action may be 
commenced by his representatives after the expiration of that time and 
within one year from his death," etc. 

I n  Lowder v. Hathcock, 150 N.  C., 440, i t  is said: "It is true this is 
an enabling and not a disabling statute, and does not cut down the time 
given by the general statute, but extends it (if not expired) to at  least 
one year after death of a creditor and at least one year after issuing let- 
ters to the representative of a dsbtor. Person v. Montgomlwy, 120 K. C., 
111." 

The enabling statute giving one year to the representatives of the 
creditor does not apply if the creditor died after the bar of the statute 
was complete. 

Under C. S., 412, supra, if a person is a debtor, one who owes another, 
the statute says: "If a person against whom an action may be brought 
dies before the expiration of the time limited for the commencement 
thereof, and the cause of action survives, an action may be commenced 
against his personal representative after the expiration of that time, and 
within one year after the issuing of letters testamentary or of adminis- 
tration, provided the letters are issued within ten years of the death of 
such person." 

Benson v. Bennett, 112 N .  C., 505, John Irvin, the debtor, died 
9 July, 1885; J. C. Bennett was appointed administrator of his estate 
21 August, 1885. The cause of action out of which the claim arose 
was 24 May, 1884. I f  the debtor, Irvin, had not died the action would 
have been barred under the 3-year statute, 24 May, 1887. The claim 
would have been barred 24 May, 1887, three years froin time action 
arose after his death without the enabling statute. The action was 
brought 5 July, 1887-1 month and 10 days too late, without the enab- 
ling statute. Exclude the time the statute did not run from the debtor's 
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death 9 July, 1885, to time letters of administration were issued, 21 
August, 1885-1 month and 12 days. We have one day margin-making 
2 years and 11 months and 29 days-time within 3-year statute. Redmon 
v. Pippert, 113 N.  C., 93; Person v. Montgomery, 120 N. C., 111; W i n -  
slow v. Benton, 130 N. C., 58; Fisher v. BalZard, 164 N. C., 326; Imiin 
v. Harris, 182 N .  C., 660; 8. c. (rehearing), 184 N .  C., 547. 

I n  Geitner v. Jones, 176 N .  C., 544, it was held : "The court below was 
of the opinion that the action was barred by the statute of limitations. 
The note in suit fell due 18 June, 1912, A. A. Shuford, the payee, died 
2 May, 1912. J. G. Hall died 1 August, 1913, and his personal represen- 
tative was not appointed till 4 August, 1917. Hall having died before 
the expiration of the time limited for the commencement of this action, 
the plaintiffs were entitled to institute this action 'within one year after 
the issuing of letters testamentary, provided such letters were issued 
within ten years after the death' of the debtor. Revisal, 367 (C. S., 
412). His  administrator was made party to this action by summons is- 
sued 15 February, 1918, and the claim therefore is not barred. Copper- 
smith v. Wilson, 107 N.  C., 31; Winslow v. Benton, 130 N. C., 58, which 
holds that the section is an enabling and not a disabling statute. The 
debt not being barred, the foreclosure of the security can be ordered. 
Revisal, 391 (3)," (C. S., 437 (3).  

The facts in the present case: S. J. Taylor, the debtor, executed a note 
under seal, secured by mortgage on certain land to plaintiff W. H. 
Humphrey, the creditor, on 2 December, 1909. The 10-year statute 
would have barred the note under seal, if Taylor had lived, on 2 Decem- 
ber, 1919 (according to the record it was due the day i t  was made). H e  
died on 26 December, 1914 and within 10 years as set forth in the 
s t a t u t e o n  31 May, 1924, the defendant, Rexford Stephens, was ap- 
pointed administrator of his estate. This action was instituted 17 July, 
1924. According to the enabling statute, exclude the time between death 
of the debtor, S. J. Taylor, 26 December, 1914, and the administration 
on his estate within 10 years of his death, 31 May, 1924, the note being 
under seal is not barred. I s  the right of foreclosure of the mortgage 
barred by the 10-year statute of limitation? The Geitner case, supra, 
decides it is not. 

C. S., 437 (3),  (period prescribed 10 years in  which to bring action), 
quoted in Geitner case, s u p ~ a ,  is as follows: "For the foreclosure of a 
mortgage, or deed in trust for creditors with a power of sale, of real 
property, where the mortgagor or grantor has been in possession of the 
property, within ten years after the forfeiture of the mortgage, or after 
the power of sale became absolute, or within ten years after the ldst pay- 
ment on the same." The above is Revisal, 391 (3) and section 152 (3)  of 
The Code, 1883, vol. 1, and is construed by H. CS. Connor, J., in  Menzel 
v. Hinton,  132 N.  C., 660. The opinion was delivered 19 May, 1903. 
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Walker, J., in Cone v. Hyatt, 132 N.  C., 812, says: "We have held at  
this term, in  Msnzel v. Hinton, that the statute of limitations does 
not apply to a power of sale contained in a mortgage or deed of 
trust, when the deed is foreclosed, not in an action brought for that 
purpose, but simply by the mortgagee or trustee executirg the power of 
sale. The statute was intended to apply only to actions or suits, and this 
is apparent from the very language of the law. I n  a case where it became 
necessary to decide whether a sale under a power was a suit or an action 
within the meaning of a statute, it was held that 'the proceeding to fore- 
close a mortgage by advertisement is not a suit; such o proceeding is 
merely the act of the mortgagee exercising the power of sale given him 
by the mortgagor. I n  no sense is it a suit in any court, ~ m d  all the defi- 
nitions of that word require it to be a proceeding in  some court." 

C. S., 2589, is as follows: "The power of sale of real property con- 
tained in  any mortgage or deed of trust for the benefit of' creditors shall 
become inoperative, and no person shall execute any such power, when 
an  action to foreclose such mortgage or deed of trust for the benefit of 
creditors would be barred by the statute of limitations." Revisal, see. 
1044, had the additional: "Wherever an action to foreclose any such 
mortgage or deed of trust is now barred by the statute of limitations, 
the authority to execute the power of sale contained therein shall be 
barred on the first day of January, one thousand nine hundred and 
seven." This act was passed to bar the power of sale and meet the de- 
cisions in  the Menzel and Cone cases, supra. Scott v. Lumber Co., 141 
N. C., p. 44. 

When a debt is secured by a mortgage, the debt is the principal and 
the mortgage only the incident, security for the debt. An assignment of 
the debt passes all the rights of the creditor in the mortgage. H y m n  v. 
Davareux, 63 N.  C., 629; Smith v. Godwin, 145 N.  C., 242; Stevens v. 
Turlington, 186 N.  C., 194; Tms t  Co. v. White, 189 N. C., 283. I f  the 
mortgage debt is barred that does not per se bar the right of foreclosure. 
Worth v. Wrenn, 144 N.  C., p. 661. A transfer of the debt does not 
per se carry a right to exercise the power of sale in  a mortgage. Jones v. 
Williams, 155 N.  C., 179. The note, under seal, in the present case was 
made when C. S., 412, supra, was the law of the State. 

"In Housa v. Parker, 181 N .  C., p. 42, i t  is said : 'But the general laws 
of the State in force at  the time of its execution and performance enter 
into and become as much a part of the contract as if they were expressly 
referred to or incorporated in its terms. O'Kelly v. WiZZbn.s, 84 N. C., 
281 ; Graves v. Howard, 159 N. C., 594; and Van Huffman v. Quiwy, 
4 Wallace, 552.'" Douglas v. Rhodm, 188 N.  C., 582. 

"If a mortgage is a mere incident to the debt which i t  is given to 
secure, i t  necessarily follows that i t  lives as long as the debt, and that i t  
may be foreclosed so long as an action upon the debt is not barred by 
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the statute of limitations." Meme11 v. Hinton, 132 N .  C., 660, reported 
in 95 Amer. St. Rep., 669, Note C, citing: Moulton v. Williams, 6 Idaho, 
424; Hagan v. Parsons, 67 Ill., 170; Hibernian Banking Assn. v. Com- 
mercial A-at. Bank, 157 Ill., 524; Brown v. Rockhold, 49 Iowa, 282; 
J m k s  v. Shaw, 99 Iowa, 604; Prewitt v. Wortham, 79 Ky., 287; Clift v. 
Wil l iam,  105 Ky., 559; Berry v. Marshall, 23 La. Ann., 244; Fraser v. 
Bean, 96 N .  C., 327; Balch v. Arnold, 9 Wyo., 17. 

Public Laws 1923, chap. 192, material part, is as follows: "That the 
conditions of every mortgage, deed of trust, or other instrument securing 
the payment of money shall be conclusively presumed to have been com- 
plied with or the debt secured thereby paid as against creditors or pur- 
chasers for a valuable consideration from the trustor, mortgagor, or 
grantor, from and after the expiration of fifteen years from the date 
when the conditions of such instrument by the terms thereof are due to 
have been complied with, or the maturity of the last installment of debt 
or interest secured thereby, unless the holder of the indebtedness secured 
by such instrument or partly secured by any provision thereof shall file 
an affidavit with the register of deeds of the county where such instru- 
ment is registered,'' etc. 

I n  Hicks v. Kearney, 189 N .  C., 316, it is held: The conclusive p r e  
sumption of the payment of a debt secured by mortgage, etc., after fifteen 
years, as against creditors or purchasers (Public Laws 1923, chap. 192) 
is prospective in  its effect. Const. of U. S., Art. I, see. 10; Const. of 
N. C., Art. I, sec. 17. I t  would seem that the Legislature, in passing 
the above statute, construed the decisions of this State as we do in this 
case, and have provided a method to quiet mortgages and liens of long 
standing. The mortgage follows the debt. The debt here is not barred 
nor is the mortgage. 

For  the reasons given, the judgment below is 
Affirmed. 

HENRY 39. SICADEN, LUCY hl. BLAND, CHAS. A. BLAND, MARY hI. 
DATTIDSON, RUFUS Y. hIcADElr;, JAMES T. RIcADEN, BENNIE Y. 
hlcADES STROR'ACH AND JOHN B. STRONACH, T. J. S. TVATKINS. 

(Filed 2'7 January, 1926.) 

Injunction-Ban-Principal and Surety-Liability. 
The provision of the statute that the plaintiff in injunction give bond 

is mandatory, the amount Exed by the judge, conclusive of the extent of 
the liability thereon, the procedure being for the defendant to move to 
have the amount increased when he so desires, or thinks it necessary 
for his protection. C.  S., 8541, 855. 
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BPPEAL by plaintiffs from Bryson, J., and a jury, at  h g u s t  Term, 
1925, from CHEROKEE. Modified and affirmed. 

This was an inquiry of damages claimed to have been sustained by 
injunction had before Bryson, Judge, and a jury, at  Sui:ust Term, 1925, 
of Cherokee Superior Court. The action was instituted by plaintiffs 
against the defendant in May, 1921; they claimed to be the owners of 
tract No. 7826, grant No. 3112, containing 640 acres of land situate in 
Cherokee County, and that during the spring of 192 1, the defendant 
wrongfully cut down many of the timber trees standing and growing 
thereon, and otherwise trespassed to their damage in a sum which they 
estimated at $1,000. 011 9 June, 1921, a restraining order was issued 
by Hon. G. S. Ferguson, Judge, against the defendant, and the same 
was returnable on 18 June, 1921, before Judge Bryson at Bryson City, 
North Carolina, and the restraining order was served on the defendant 
on 10 June, 1921. The defendant, in his answer, set up a denial of 
plaintiff's title, and, in addition, that the defendant owned one parcel 
of land containing one hundred acres, and another parcel containing 50 
acres, part of entry No. 7658, grant No. 3551, and ave i~ed  that he had 
been cutting timber on his own land of which he and those under whom 
he claimed had been in possession under knowu and visible lines and 
boundaries with color of title for more than seven ytlars, to wit, for 
twenty years before the institution of this action. 9 t  the April Term, 
1924, plaintiffs, by leave of court, amended their complaint by alleging 
their ownership of tract S o .  7273, grant Xo. 3073, containing 320 acres. 
At December Special Term, 1924, the question of title was tried, and the 
plaintiffs recovered judgment for all of the lands included in both of 
said grants, except that part thereof adjudged to be owned by the de- 
fendant, Watkins, who was adjudged to be the owner clf 50 acres, part 
of grant Yo. 3851, tract S o .  7658, and grant No. 3765, tract No. 1508, 
100 acres, as shown in the yellow lines on the map, which was attached 
to the judgment; the plaintiffs also recovered judgment for damages for 
$50 for trespass committed upon their lancls, and in said judgment an 
inquiry ~vas  directed to be instituted to ascertain the damages sustained 
by the defendant on account of the injunction. 

On 24 March, 1925, the defendant filed bill of particclars and prayed 
judgment against plaintiffs: "First, for the sum of $52.50 for the bark 
lost as alleged in paragraph two of the bill of particulars; second, the 
sum of $300 lost on the 100 cords of chestnut wood already cut as alleged 
in paragraph 3 of the,bill of particulars; third, for thl: sum of $1,800 
for loss of the chestnut wood left standing by reason of the fall in the 
market price as alleged in paragraph 4 ;  fourth, for the sum of $650, 
depreciation in  value of teams and outfit as alleged in paragraph 5; 
fifth, for the sum of $250 for depreciation in  the value of the poplar 
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timber as alleged in paragraph 6, and for the costs of this motion, with 
general relief, as is proper under the circumstances"-total $3,052.50. 

The issue submitted to the jury and their answer thereto was as fol- 
lows: "What sum, if any, is the defendant, Watkins, entitled to recover 
on account of the injunction issued in this action? Answer: $1,175." 

The following judgment was rendered: "Kow, upon motion of at- 
torneys for J. S. Watkins, i t  is considered and adjudged by the court 
that the said J. S. Watkins do hare and recover of the plaintiffs above 
named, and their surety upon the injunction bond in this cause, J. W. 
Walker, the penalty of said bond, to wit, $500, with interest thereon 
from 10 August, 1025, until paid, and that the said J. S. Watkins do 
recorer the additional and further sum of $675 against the plaintiffs 
a b o ~ e  named: Henry M. McAden and the other plaintiffs, with interest 
thereon from 10 August, 1925, and that the above named plaintiffs and 
J. W. Walker do pay the costs of this action to be taxed by the clerk 
which hare accrued subsequent to the final judgment at  January Term, 
192.5.'' 

Sumerous exceptions and assignments of error were made by plain- 
tiffs and appeal taken to the Supreme Court, among them: "The court 
erred in signing the judgment appearing in the record." 

-11. TV. Bell a n d  Di l lad  d2 H i l l  for plaintifis. 
R. L. Phillips, X o o d y  (e. M o o d y  and D. W i t h e r s p o o n  for d e f e n h n t .  

CLARKSON, J. The injunction issued 9 June, 1921, by Judge G. S. 
Ferguson on behalf of plaintiffs and against defendant contained the fol- 
lowing: "Upon the plaintiffs' filing mith the clerk of the Superior Court 
of Cherokee County a bond in the sum of $500, conditioned as provided 
in section 854 of the Consolidated Statutes, justified as required by law, 
said clerk will certify copy of this order for service on said defendant," 
etc. 

The bond was duly given and accepted by the court for $500, ~ ~ i t h  
J .  W. Walker as surety. 

C. S., 854, is as follo~vs: "Upon granting a restraining order or an 
order for an injunction, the judge shall require as a condition precedent 
to the issuing thereof that the clerk shall take from the plaintiff a written 
undertaking, mith sufficient sureties, to be justifiod before, and approved 
by, the clerk or judge, in an amount to be fixed by the judge, to the 
effect that the plaintiff mill pay to the party enjoined such damages, not 
exceeding an amount to be specified, as he sustains by reason of the in- 
junction, if the court finally decides that the plaintiff was not entitled to 
it." 
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C. S., 855, is as follows: "A judgment dissolving an injunction carries 
with i t  judgment for damages against the party procuring it and the 
sureties on his undertaking without the requirement of malice or want 
of probable cause in procuring the injunction, which damages may be 
ascertained by a reference or otherwise, as the judge directs, and the 
decision of the court is conclusive as to the amount of damages upon all 
the persons who have an interest in the undertaking." 

Amount of undertaking must be fixed by the judge. Bynum v. Powe, 
101 N. C., 416. The requirement that an undertaking be given is manda- 
tory. McKay v. Chapin, 120 N.  C., 159. If the undertaking is not 
sufficient, upon good cause shown, it may be increased. Prebs v. Cohm,  
112 N.  C.,  283. 

The procedure in the present case to recover damage83 was in accord- 
ance with the statute, in the original cause. McCall v. Webb, 135 N .  C., 
365; Davis v. Fibre Co., 175 N.  C., 28. 

I n  Davis v. Fibre Co., supra, it was held: "It is now well settled that 
when an injunction is wrongfully issued as to any part of the plaintiff's 
demand, and is partially dissolved to that extent, the party enjoined will 
be entitled to such damages within the limit of the pen,ilty of the bond 
as he may have sustained by reason of the issuing of the injunction. A. & 
E. Enc. of Law, vol. 16, pp. 464, 465, and cases cited: Rice v. Cook, 
92 Cal., 144." 

I t  will be noted that the recovery is "within the limit of the penalty 
of the bond." I n  fact, the statute (C. S., 854, supra),  limits the amount 
of the damages '(not exceeding an amount to be specified " 

I n  Timberfi Co. v. Rountree, 122 N.  C., p. 51, i t  is held: "It is plain, 
therefore, that the penalty of the bond is the limit of the liability of the 
plaintiff and its sureties on the undertaking, the proceeding being also 
in effect a suit upon the undertaking, and there was error in entering a 
judgment for a greater amount against the plaintiff in the action than 
$300, the penalty of the bond." Crawford v. Pearson, 116 N.  C., 718; 
Shute v. Shute, 180 N .  C., p. 388. 

I n  the present case the judge who granted the injunction required a 
bond in the sum of $500. I f  this was not sufficient, defendant could, 
upon notice and good cause shown, have had the undertaking increased. 
The jury assessed the damages in  the sum of $1,175. The judgment 
against plaintiffs must be reduced to the penalty of the bond $500 and 
cost. 

I n  conformity with this opinion, the judgment below is 
Modified and affirmed. 
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OVAL OAK RIBNUFACTURIKG COMPANY v. ATLANTIC & YADKIN R.  R 
CO., A. E. S M I T H  AND J .  Y. FRY,  RECEIVERS. 

(Filed 25 January, 1926.) 

I t  is required of a railroad company in the operation of its trains to 
use due care to have its locomotives equipped with a proper spark 
arrester, etc., such as are approved and in general use, and that they 
are run in a careful manner in regard to the escape of sparks there- 
from, but not that sparks shall not otherwise escape. 

2. S a m e B u r d e n  of Proof. 
In an action to recover damages against a railroad company for the 

negligent setting out of sparks from its passing locomotive, the burden 
rests throughout the trial upon the plaintiff to show that the defendant 
was negligent, and that this negligence was the proximate cause of the 
injury. 

3. SameEvidence -Pr ima  Facie Case. 
Where the plaintiff has shown by his evidence that a spark from a 

passing locomotive of defendant railroad company set fire to his prop 
erty, he makes out a prima facie case, that the fire causing the damage 
was from the negligent equipment or operation of the locomotive, which 
is sufficient to take the case to the jury upon the issue, but does not 
change the burden of proof. 

4. Same-Nonsuit--Questions f o r  Jnry. 
Evidence that the plaintiff's warehouse caught fire about one-half 

hour after the defendant's locomotive had passed nearby, on an up- 
grade, emitting sparks and hot cinders, which from the direction of the 
wind and the combustible material a t  the place i t  caught, indicated that 
the fire had started from these sparks or hot cinders, and that there 
was no fire a t  the time in or about the place, is sufficient to deny defend- 
ant's motion as of nonsuit thereon. 

APPEAL by defendants from Devin, J., at  August Term, 1925, of 
CHATHAM. SO error. 

Civil action to recover damages for loss of plaintiff's warehouse and 
contents, destroyed by fire alleged to  have been caused by defendant, i n  
negligently operating an  engine with a defective spark arrester over its 
railroad passing by said warehouse, and thereby causing sparks and fire 
emitted by said engine to fall upon and set fire to said warehouse. Upon 
defendant's denial of liability, the following issues submitted to  
and answered by the jury:  

1. Was  plaintiff's property burned by the negligence of defeudant as 
alleged i n  the complaint ? Answer : Yes. 

2. What  damages, if any, is  plaintiff entitled to recover therefor? 
Answer : $6,000. 

F rom judgment upon this verdict, defendant appealed. 
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MFQ. Co, u. R. R. 

Long & Bell and Wade Barber for plaintiff. 
Walter D. Siler and King, Sapp & King for defendar~ts. 

COKEOR, J. The only assignment of error, upon this rzppeal, is based 
upon defendant's exception to the refusal of the court to allow defendant's 
motion first made at  close of plaintiff's evidence and upon denial renewed 
at the close of all the evidence, for judgment as in case of nonsuit; C. S., 
567. No exception was taken to the admission or. rejection of evidence, or 
to instructions of the court to the jury. The charge was clear, full and 
correct. The court instructed the jury that i t  was the duty of defendant 
to exercise due care to keep and maintain, in reasonably proper and 
effective condition, such means and appliances for the prevention of 
the escape of fire from its engine as are approved and in general use by 
railroad companies of the character of defendant in thi3 section of the 
country; that it was also its duty to exercise due care to have its engines 
handled in a reasonably proper manner by n reasonably competent and 
skillful engineer; that the law does not require railroad companies to 
prevent the escape of fire from engines entirely, but onl" 17 to use reason- 
able care to prevent such escape--such reasonable care being that which 
a reasonably prudent man, under like circumstances, and charged with a 
like duty, would have exercised. Necessarily steam engines must emit 
smoke and some fire and cinders. lLBefore the plaintiff can recover from 
the railroad company he must show the jury, by the greater weight of the 
evidence, that the railroad company has failed to exercise reasonable 
care to prevent the escape of fire and that such failure of duty upon the 
part of the railroad company was the proximate cause of the injury." 

The court instructed the jury that the burden of proof was on the 
plaintiff, in the first place, to satisfy the jury that the fire which de- 
stroyed plaintiff's property was set out and caused by defendant, that is, 
that sparks from defendant's engine caused the fire which destroyed the 
warehouse. "If the plaintiff has failed to satisfy you about that, then 
you would answer the first issue, 'No,' and the plaintiff would go out 
of court; but if the plaintiff has satisfied you, by the greater weight of 
the evidence, that the fire which burned the warehouse was caused by 
sparks which came from defendants' engine, that fact alone would not 
entitle plaintiff to have you answer the issue in  its favor. The plaintiff 
must further satisfy you, by the greater weight of the ev~dence, that the 
escape of the sparks from the engine was due to the negligence of de- 
fendant; but there is this rule of law which the courts lay down: I f  the 
jury finds from the evidence, and by its greater weight, that fire came 
out of defendant's engine and set fire to and burned up plaintiff's 
warehouse, that will make what we call in law a prima facie case; not 
that that fact alone would decide the matter, but if found by the jury, 
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it would be sufficient to carry the case to the jury to determine upon 
all the evidence whether they are satisfied by its greater weight that the 
escape of the sparks from the engine was due to the negligence of defend- 
ant as alleged in  the complaint. The burden of proof is always on the 
plaintiff to show the jury by the greater weight of the evidence not only 
that the defendant caused the fire which destroyed plaintiff's property, 
but also that the fire was due to the negligence of defendant as alleged. 
The burden of proof does not change; the law does not require that the 
defendant shall offer evidence-it may do so or not as it sees fit." 

These instructions are fully supported by many decisions of this 
Court. Dickerson, v. R. R., 190 N. C., 292; Cotton Oil Co. v. R. R., 
183 N. C., 95; Willliawzs v. AIfg. Co., 177 N .  C., 512; Bradley v. Mfg. 
Co., 177 N .  C., 153; Perry v. Mfg. Co., 176 N .  C., 68; Bailey v. R. R., 
175 N. C., 699; Boney v. R. R., 175 N. C., 354; Moore v. R. R., 173 
N. C., 311; Aman v. Lumber Co., 160 N.  C., 370; Hardy v. Lumber Co., 
160 N.  C., 113; Currie v. R. R., 156 N. C., 419; Kornegay v. R. R., 
154 N. C., 389; Deppe v. R. R., 152 N. C., 79; Cox v. R. R., 149 N. C., 
117; Knott v. R. R., 142 N. C., 238; Williams v. R. R., 140 N. C., 623; 
Craf t  v. Timber Co., 132 N .  C., 151. 

The evidence offered by plaintiff tends to show on 8 October, 1924, it 
owned a warehouse situate just off defendant's right of way between 50 
and 60 feet from the center of its track and about 400 feet north of 
defendant's station at Siler City; this warehouse and its contents were 
completely destroyed by fire on the afternoon of 8 October, 1924, be- 
tween 3 and 4 o'clock; when the fire was first discovered it was burning 
in the northeast corner of the warehouse next to the railroad; the wind 
was blowing west from the railroad toward the warehouse; defendant's 
track from the station north to and beyond the warehouse is slightly 
elevated and upgrade. 

A passenger train operated by defendant on its track running by plain- 
tiff's warehouse, passed going north about 30 or 35 minutes before the 
fire was discovered; a large quantity of broom corn had been stored 
by plaintiff in the warehouse and much of this had shattered and sifted 
through the cracks in the floor to the ground beneath the warehouse. 
The fire was first discovered underneath that portion of the warehouse 
in which the broom corn was stored. 

When defendant's passenger train passed the warehouse about 3 
o'clock, p. m., the engine was emitting cinders which fell upon persons 
at work nearby. These cinders were so hot that comment was made by 
these persons who were standing about 5 feet from the track and about 
65 feet from the warehouse. About 30 or 35 minutes after the train 
passed smoke was observed coming from beneath the warehouse and in a 
few minutes the building was in flames. Employees of plaintiff were at  
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work in  the warehouse until 9 :30 a. m. on that day and at 1 p. m., an 
employee went into the warehouse, closed and locked the doors. There 
was no fire in  or about the warehouse that day prior to the passing of 
defendant's train. Defendant's train left the station going north about 
3 p. m. The fire was seen by a witness who was a quarter of a mile 
away before 4 o'clock. Smoke was coming from the northeast corner 
of the warehouse, next to the railroad where the broom corn was 
stored. 

We cannot hold that this evidence was not sufficient to be submitted to 
the jury upon plaintiff's contention that sparks or burning cinders 
emitted from defendant's engine set fire to plaintiff's warehouse. Bomey 
v. R. R., supra; Deppa v. R. R., supra. I f  this fact, to wit, that defend- 
ant's engine emitted sparks or burning cinders which caused the fire 
which destroyed plaintiff's property, was found by the jury, it was suffi- 
cient to be considered by them, as evidence to sustain phintiff's allega- 
tion that the fire was caused by the negligence of defendant, either in 
failing to have and maintain a proper spark arrester on its engine, or in  
negligently operating the engine as i t  passed the warehouse within 50 
or 60 feet on the track which was slightly elevated or upgrade. "The 
fact that a spark from an engine caused the fire, whether on or off the 
right of way is evidence of negligence, although not concl.asive." Justice 
Walker in Williams v. Mfg. Co., 177 N. C., 512. Evidence offered by 
defendant tended to show that there was no failure on p a ~ t  of defendant 
to perform its duty with respect to the spark arrester, or with respect to 
the manner in which the train was operated. There was no error, how- 
ever, in submitting the issues to the jury, upon all the evidence. There 
was evidence sufficient to support the answers to both issues. There is no 
error of law or legal inference which entitles defendant to a new trial. 
The judgment is k r m e d .  

No error. 

LOUIE M. GRAVES v. K. L. COPE, SHERIFF, AND H. M. DIBADMON, L. L. 
SMITH AND G. H. GRAHAM, COMMISSIONERS OF DAVIE COUNTY. 

(Filed 27 January, 1926. ) 

1. Sheriff s-Taxation-Statutes. 
Under the various general statutes relating to the collection of taxes 

by the sheriff, requiring the collection according to copy of tax list de- 
livered to him, C. S., 7930; the power of the county commissioners as to 
releasing, etc., certain persons, C. S., 7976; his duty to immediately 
collect, C. S., 7992; the year given in which to settle, 0. S., 79%; the 
power of sale given him, C. S., 8006, 8010, and the power to attach prop 
erty, C. S., 8004; the time fixed for settlement, C. S., 8019; and the duty 
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to sue him in case of his default, 0. S., sO.51: Held, the sheriff and his 
bondsmen are liable for the full amount on the tax list given to him, 
except certain specific deductions allowecl by law. 

Sam-Delinquent Taxes-Tender t o  Successor-Sheriff-Mandamus. 
A sheriff being liable for the collection of all taxes upon the list given 

him by statute, a tender by the delinquent taxpayer of the amount due 
to the sheriff's predecessor as tax collector, is properly refused, and a 
mandamus will not lie to compel the present incumbent to receive them. 

Same--Public Local Statutes. 
Where a public-local law on the subject applying to a particular 

county cannot be construed as authorizing it, a mandamus will not lie to 
compel the sheriff of the county to accept delinquent taxes due to his 
predecessor in office, and remaining uncollected. 

Mandamus-Case Agreed-Chambers-Questions for Court. 
Where the question of mandamus to compel a sheriff to accept unpaid 

taxes by a delinquent to the defendant sheriff's predecessor in office, 
upon a case agreed. there is no issue of facts for a jury, and the matter 
may be heard and determined by the judge a t  chambers. 

Same--Statutes-Service of Summons. 
An order of mandamus issued to a public officer, sheriff in the present 

case, may not lawfully be issued (except where the relief sought is a 
money demand), unless ten days hare elapsed between the serrice of the 
summons and the signing of the order. 

APPEAL by defendants from order of Long, J., a t  chambers, dated 2 
January,  1925, continuing order of FinZey, J., dated 1 5  December, 1924, 
for  hearing at next succeeding term of Superior Court of DAVIE County 
for tr ial  of civil actions. 

Application for  writ of mandamus, requiring defendant, K. L. Cope, 
sheriff of Davie County, to accept from plaintiff, a resident and tax- 
payer of said county, a sum of money tendered by him in  payment of 
taxes due said county for years 1932 and 1923. 

On  15 December, 1924, Judge Finley signed an order, requiring de- 
fendant, as  sheriff of Davie County "to collect the back taxes due said 
county by taxpayers thereof, including the taxes due said county by 
the petitioner i n  this cause," and directing that  "a copy of this order, 
together with the petition and summons be s e r ~ e d  on defendants, and 
that  they be notified to appear before Hon. B. F. Long, judge holding 
the courts of the Seventeenth Judicial District, on 26 December, 1924, 
a t  Statesville, North Carolina, and show cause why this order should not 
be made permanent." 

Pursuant to said order, defendants appeared before Judge Long and 
filed answers to the petition; the cause mas heard by Judge Long, upon 
a statement of agreed facts, and on 2 January,  1925, Judge Long signed 
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an order, continuing the order of Judge Finley for hearing at the next 
succeeding term of the Superior Court of Davie County for the trial 
of civil actions.. 

Defendants excepted to this order and appealed therefrom to the 
Supreme Court. 

Walter E. Brock for plaintiff. 
A. T .  Grant, Jr. ,  and Grier & Grier for defendants. 

CONNOR, J .  The only question presented by this appeal is whether 
the sheriff of Davie County has the right and whether it is his duty to 
collect taxes due the county of Davie assessed for years preceding the 
year in which his term of office began, which were not collected by his 
predecessor whose term of office included the years for which the taxes 
were assessed. Defendant, K. L. Cope, was elected sherifl in November, 
1924, and was duly inducted into said office on the first Monday in 
December thereafter. On 13 December, 1924, plaintiff tcwdered to said 
K. L. Cope, sheriff, the sum due by him for taxes for the years 1922 and 
1923, and demanded his tax receipts therefor. Defendant declined to 
accept said sum, contending that he had neither the rig1 t nor the duty 
to collect taxes assessed for the years 1922 and 1923 and not collected 
by his predecessor. Roy M. Walker was sheriff of Davie County for the 
term beginning on 1st Monday in Decembw, 1922, and ending on 1st 
Monday in December, 1924; the tax lists for said years were delivered to 
him on or before 1st Monday in October of said years, as required by 
statute. H e  failed to collect taxes due by plaintiff as shown by said list. 
His  term of office expired on the 1st Monday in  December, 1924, when 
defendant, K. L. Cope, pursuant to his election in  the preceding Novem- 
ber, duly qualified as sheriff for the term beginning on said date. 

I t  is the duty of the board of commissioners of each county to cause 
the register of deeds to make out annually two copies of the tax list for 
each township in said county; one of said copies shall be delivered to 
the sheriff of said county on or before the first Monday i n  October of 
each year. The clerk of the board of commissioners shall endorse on 
the c&es delivered to the sheriff an order to collect th'e taxes therein 
mentioned and such order shall have the force and effect of a judgment 
and execution against the real and personal property of the persons 
charged with taxes as shown in said lists. C. S., 7930; Public Laws 
1923, ch. 12, sec. 76; Public Laws 1921, ch. 38, sec. 83. The board of 
commissioners has no power to release, discharge, remit or commute 
any portion of the taxes assessed and levied against any person or 
property within its jurisdiction for any reason whateve].. C. S., 7976. 
All taxes are due on the first Monday in  October of each year, and 
i t  is the duty of the sheriff to whom the tax lists, endorsed by the clerk, 
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are delivered, to proceed immediately to collect same. C. S., 7'992. The 
sheriff and in case of his death, the sureties on his bond, shall have 
one year and no longer, from the day prescribed, for his settlement and 
payment of taxes due the State, to finish the collection of all taxes. 
C. S., 7998. I n  order to enforce collection the sheriff may first levy 
upon and sell the personal property, and second, if sufficient personal 
property cannot be found, it shall be his duty to sell the real estate of the 
taxpayer. C. S., 8006, 8010. I f  any poll tax or other tax shall not be 
paid within sixty days after same is due, it shall be the duty of the 
sheriff if he can find no property of the person liable sufficient to satisfy 
the same, to attach any debt, or other property incapable of manual 
deliverv, duo or belonging to the person liable, or that may beconle 
due before the expiration of the calendar year, and the person owing such 
debt or having such property shall be liable for such tax. C. S., 8004. 

On or before the first Monday in February in each year, the sheriff 
shall account to the county treasurer or other lawful officer, for all taxes 
due the county for the fiscal year; C. S., 8048. The sheriff shall be 
charged with the sums appearing by the tax list as due for county taxes 
and shall be allon-ed to deduct therefrom all insolvents and uncollectible 
poll taxes and also the amount of county tax on lands bid off by the 
county and costs and fees for making sale of lands for collection of taxes; 
prorided, that a majority of the board of comnlissioners may extend the 
time for collection and settlement of taxes due the county not later than 
1 May in the year following that in which the taxes are levied, C. S., 
8049. Upon failure of the sheriff to account with the county treasurer 
and auditing committee, as provided by statute, it shall be the duty 
of the county treasurer, or if he neglects or refuses to perform such duty, 
i t  shall be the duty of the chairman of the board of county commissiol~ers 
to cause an action to be brought in the Superior Court df the county on 
the bond of the sheriff, against hinl and his sureties, to recover the 
amount o r ing  by him and the penalty prescribed by statute, C. S., 8051. 

I t  must be conceded that under the statutes of this State relative to 
the collection of taxes the sheriff to whom a tax list is delirered is liable 
to the county for the total amount shown to be due thereby and that the 
only deductions that may lawfully be made therefrom are amounts 
charged in said lists which are lawfully allowed as insolvent and un- 
collectible taxes, the amounts levied and assessed as taxes upon lands 
which have been bid off, at tax sales, by the county, and the commis- 
sions and fees, if any, allowed by law as compensation for his services. 
Comrs. v. Wall, 117 N. C., 377. 

I t  is contended, howerer, that by virtue of the statute which provides 
that the sheriff of Darie County shall receive an annual salary, payable 
mont%ly, for his services, and that ho shall not retain the commissions 
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provided by statute, he is relieved of the duty and is without power to 
collect any taxes after the expiration of his term of office, and that 
taxes not collected by him must be collected by his predecessor. 

The statute relative to the compensation of the sheriff of Davie 
County, in force and effect from and after first of March, 1921, and 
applicable to the present sheriff and his predecessor, to whom the tax 
lists for the years 1922 and 1923 were deli~ered, is chapter 84, Public- 
Local Laws 1921, as amended by chapter 395, Public-Local Laws 1923. 
The only effect of the amendment was to reduce the salal-y of the sheriff 
from $2,500 to $2,200. Chapter 257, Public-Local Laws 1917, relied 
upon by the plaintiff, was repealed by section 15 of chal~ter 84, Public- 
Local Laws 1921. Section 13 of said chapter 257, provides that "at the 
expiration of the term of office of any person holding the office of sheriff 
of Davie County, he shall be required to turn over to the incoming officer 
all books, papers and accounts, showing uncollectible tales, licenses and 
all unfinished business of his said office, and on and after the date when 
the newly elected officer shall give bond and be inducted into office, 
he shall perform all the duties of said office of sheriff." This provision 
is not included in chapter 84, Public-Local Laws 1921; it is not appli- 
cable to either the present sheriff or to his predecessor. There is no 
provision in the statute applicable to either which relieves the latter from 
liability for the tax lists delivered to him during his term of office, or 
which makes it the duty of the former to collect taxes which his pre- 
decessor has failed to account for as required by law. 

There was error in declining the motion of defendants that the appli- 
cation for the writ of mandamus be denied. The cause was heard upon 
a statement of facts agreed. There was, therefore, no controversy as to 
the facts. Indeed, there were no issues of facts raised by the pleadings, 
requiring submission to a jury. The summons was properly returnable 
before the judge of the Superior Court, at chambers. He  had juris- 
diction to hear and determine the action, both as to law and fact. The 
motion for a continuance to the next term should have been denied. 
C. S., 868. Lenoir County v. Taylor, 190 N. C., 336. 

The order signed by Judge Finley was erroneous, for that although 
the summons was properly returnable before him as judge of the 
Superior Court, at  chambers, the relief sought not being the enforce- 
ment of a money demand (C. s., 867 and 868), ten days had not 
elapsed between the service of the summons and complair t and the sign- 
ing of the order. A writ of mandamus can be issued by the judge of the 
Superior Court only after service of summons and complaint, and after 
the expiration of not less than ten days. There was error in the order 
signed by Judge Long for that upon the statement of agreed facts, the 
application should have been denied. 

Reversed and dismissed. 
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C H A R L I E  I<INSLAND v. S. J. K I N S L A N D  AND SELMA KINSLAND.  

(Filed 27 January, 1926.) 

Appeal and Error-Trespass-Water and Watercourses-Ponding Water 
-Determinative Issues-Evidence. 

A mandatory injunction in trespass for defendant to remove dam and 
for  damages to plaintiff's land from ponding water thereon, will not 
issue unless the dam was constructed by plaintiff on defendant's adjoin- 
ing land; and where the evidence is conflicting and no determinative 
issue as to the ascertainment of this fact has been answered, a new trial 
will be ordered on appeal. 

APPEAL by defendants from Finley, J., at Spring Term, 1925, of 
MACOY. 

Plaintiff alleges that he is the owner of a tract of land known as sec- 
tion 117, grant 2983, and that the defendants own a tract adjoining his 
on the south and southwest; that Watauga Creek runs through both 
tracts frorn northeast to southwest; that the defendants prior to the 
institution of the action entered upon the plaintiff's land in violation of 
law and trespassed thereon "by hauling logs and moving earth and dirt 
in the beginning of the erection of a dam on the lands of the plaintiff 
at  and near the line between the plaintiff and defendants." The purpose 
in  building the darn is to operate a gristn~ill. The plaintiff alleges 
further that the dam has ponded the water on his land and obstructed 
the flow of water from his ditches and has caused his land to become 
sour and unfit for cultiuation, and that the defendants intend to com- 
plete the dam and raise the water to a greater height. There are allega- 
tions in reference to the trespass which need not be stated in detail. 

The defendants admit the plaintiff's title to the land in grant 2983, 
but deny that his land is located as the plaintiff claims, and deny the 
trespass. 

The following verdict was returned : 
1. I s  the plaintiff's southm-est corner located at red A, as shown on 

the map?  Answer : Yes. 
2. Has the defendant trespassed upon the lands of the plaintiff, and 

if so, to what extent? Answer: Yes, to the extent of all the lands 
affected by the dam north of the line from the red letter A to the red 
letter B, shown on the map. 

3. I s  the plaintiff's action barred by the statute of limitations? 
Answer: No. 

Judgment was rendered declaring the plaintiff the owner of the land 
described in grant 2983 and its location as shown on the map, and ad- 
judging that the defendants had trespassed upon his land in  the erection 
and maintenance of the dam and in ponding water thereon, and that 
the dam be removed, etc. The defendants excepted and appealed. 
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J.  G. Robertson, J .  Frank Ray, Jr., and Horn, pat to^, c6 Poindezter 
for plaintiff. 

T .  J .  Johnston and Jones c6 Jones for defendants. 

ADAJIS, J. I t  is a matter of regret that the case upon it3 third appear- 
ance in this Court cannot finally be disposed of; but for error appearing 
in the present record determinative issues must be submil ted to another 
jury. On the first appeal it appeared that the principal damage com- 
plained of resulted from the erection and maintenance of a dam and 
gristmill on the defendants' land (186 X. C., 760), and on the second we 
said: "There is evidence tending to show that the defendants after in- 
vading the plaintiff's possession built the dam on the plaintiff's land 
and that the alleged trespass is continuous in its nature. There is evi- 
dence to the contrary. The issue raised should be submitted to the jury 
and the verdict will determine the questions whether the defendants 
have committed the alleged trespass and whether the plaintiff is en- 
titled to an order restraining a continuance of the trespass and a manda- 
tory injunction to compel the defendants to remove the dam, although 
actual damages are not demanded. I f  the trespass is continuous it is not 
necessary to allege the insolvency of the defendant." 1E18 K. C., 810. 
I t  will be observed upon examination that the opinion draws a distinc- 
tion between the erection by the defendants of a dam on the plaintiff's 
land and the ponding of water on the plaintiff's land b,y a dam built 
on the land of the defendants. I f  the defendants hare con~~tructed a dam 
on the plaintiff's land without his permission the p1ain;iff is entitled 
to a mandatory injunction for its removal from his premises, and to 
compensatory damages caused by this trespass, recoverable as at com- 
mon law, for such a trespass does not come under the operation of C. S., 
2553 et seq. Henly v. Wilson, 77 N. C., 216, 221. But if the dam 
is entirely on the land of the defendants and water is thrown back and 
ponded on the plaintiff's land, the plaintiff, as pointed out by Hoke, J., 
in the first appeal, must seek relief under section 2555 ei seq. 

Was the dam or any part of it built on the plaintiff's land without 
his permission? I f  the jury finds this to be the fact, the plaintiff may 
enforce the remoral of the dam or so much of it as may be on his own 
premises and recover damages as we have indicated. Did the defendants 
build the dam on their own land and thereb,y back the vater  on land 
owned by the plaintiff? I f  so, the statutory remedy must be pursued 
if damages are sought. The method of assessing damages; under C. S., 
2557, is fully and clearly set forth in a number of cases. Gillet v. 
Jones, 18 K. C., 339 ; Beatty v. Conner, 34 N. C., 341 ; Bryan v. Burnett, 
47 N. C., 305; Hester v. Broach, 84 N.  C., 251; Burrtett v. iVicholson, 
7 2  IT. C., 334; S. c., 86 K. C., 99; Goodson v. iVullen, 92 IT. C., 207. 
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I t  does not definitely appear whether any part of the dam itself is 
011 the plaintiff's land. There is evidence in support of either con- 
tention. The uncertainty seems to arise from the use of language which 
confuses the dam proper with the water obstructed by the dam aud col- 
lected on the plaintiff's land. The issues submitted do not clearly 
determine the question. There should be a definite issue as to whether 
the dam itself or any part of it-not the ponded water-is on the 
premises of the plaintiff. If it is not, and the plaintiff seeks to recover 
damages under C. S., ch. 52, art. 4, there should be an issue as to annual 
damages. Other appropriate issues may be submitted as the trial court 
may determine. 

For the errors complained of there must be a 
New trial. 

C I T Y  O F  DURHAM v. MELISSA L. PROCTOR ET AL. 

(Filed 27 January, 1926.) 

Municipal Corporations-Cities and Towns-Street Improvements-Assess- 
ments-Benefits and Advantages-Front Foot Rule-Discretionary 
Powers. 

Where on appeal to the Superior Court the jury has increased the 
amount fixed by the city authorities to be apportioned between the city 
and the property owners, in  accordance with the benefits or advantages 
along a street improved, and the court has ordered a reapportionment 
on the second appeal, the objection that the city had adopted the "front 
foot rule" is untenable on the ground that the city commissioners have 
acted arbitrarily and have not exercised an independent judgment in 
making the reapportionment, in the absence of proof of mala fides. 

BROGDEN, J., having been of counsel, took no part in the consideration 
or decision of this case. 

APPEALS by plaintiff and defendants from C'alvert, J., at May Term, 
1923, of D u ~ r ~ a a r .  

Special proceeding commenced before the clerk of the Superior Court 
of Durham County pursuant to the provisions of chapter 220, Public 
Laws 1923 (amended by chapter 107, Public Laws, Extra Session, 1924) 
to condemn land, rights, privileges and easements for the purpose of 
widening certain thoroughfares situate near the municipal building, and 
found necessary to the growth and de~relopment of the city of Durham. 

An assessment district was duly established, and commissioners were 
appointed to appraise the ~ a l u e  of the land to be taken for street pur- 
poses, and to fix the benefits, if any, accruing to all lots or parcels of 
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land lying within said district. I t  was determined by the city council 
that 7570 of the estimated cost should be assessed against the city at 
large, and 25% against the lands benefited in the assessment district. 
The commissioners duly made their report as to damages sustained for 
the lands taken, and filed a separate report in  writing, showing their 
estimate or appraisal of benefits accruing to the different lots in the 
district. 

The city thereupon deposited the amount required to be paid by it with 
the clerk of the Superior Court in accordance with the provisions of the 
statute. Certain property owners appealed from the awards allowed by 
the commissioners as damages for the taking of their property, and the 
jury increased such awards from a total of $68,158.50 to a total of 
$82,087.50. Following this, an order of reassessment of the benefits was 
entered and the commissioners duly apportioned the excess of $13,929 
allowed by the jury over that originally fixed by them between the city 
at  large and the lands benefited in the district in the proportion of 75% 
to the city and 25% to the property benefited, reporting their action to 
the clerk as required by law. 

Exceptions were filed to this report, and on the hearing, a jury trial 
being waived, the assessments were vacated on the ground that the com- 
missioners "did not exercise an independent judgment in :in appraisal of 
the value of the benefits accruing from the improvements on the separate 
lots so assessed," in  that they adopted a so-called "frontage rule" in arriv- 
ing at  their conclusions, and his Honor remanded the proceeding to the 
clerk for the appointment of three commissioners to go upon the lots 
or lands located within said assessment district, as shown on the map of 
such district, and ascertain and determine, by a majority vote, the value 
of the benefits or advantages to  such lots or lands accruing from the 
acquisition of the land for the widening and improvement of said 
streets, both such benefits or advantages as are special to such lots and 
those in common with other lots located in said district. 

From this order and judgment both sides appeal, assigning errors. 

W .  J .  Brogden and S. C. Chambers for plaintiff. 
McLendon & Hedrick, J .  Elmer Long and Fuller & Fuller for de- 

f endants. 
PLAINTIFF'S APPEAL 

STACY, C. J., after stating the case: The damages awarded for the 
lands condemned are not in dispute, but the city of Durham appeals from 
the judgment vacating the apportionment of the costs between the city 
at  large and the properties benefited within the district, on the ground 
that, though alleged, no arbitrary action on the part of the commissioners 
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or others has been shown or found, and that, in the absence of such 
finding, the apportionment made by the commissioners and approved, 
as by the statute provided, is final. TT0 think the city's position is well 
taken. The municipal authorities were fully empowered to establish 
the assessment district, and to assess the burdens in proportion to the 
benefits. This they did, taxing the city at large with 75% of the cost 
and the benefited properties in the district with the remaining 25%. 
Ample provision is made for a hearing, and such was accorded. Thore 
is nothing to justify the conclusion that the authorities acted arbitrarily 
or with malu fides. The fact that the commissioners adopted a so-called 
"frontage rule" in fixing the value of the benefits or advantages to the 
different lots within the assessment district, in our opinion, is not suf- 
ficient to upset the apportionment made, without an additional finding 
that the application of such a rule resulted in hardship or injustice to the 
property owners in the particular case. I t  is only such practical equality 
as is reasonably attainable under the circumstances, and not absolute 
mathematical accuracy, that is to he expected in a matter of this kind. 
Certainly the finding, as made, that the commissioners "did not exercise 
an independent judgment in an appraisal of the value of the benefits 
accruing from the improrements on the separate lots so assessed," is not 
a finding of arbitrariness, abuse of discretion, or mala fides, on the part 
of the commissioners. 

The principles of law applicable to the instant proceeding, have been 
so thoroughly discussed, with full citation of authorities, in the compara- 
tively recent cases of Gunter v. Sanford, 186 N.  C., 456, Felmet v. Can- 
ton, 177 N. C., 54, Butters v. Oakland, 263 U. s., 164, and others that 
we deem it unnecessary to repeat here, more than in substance, what has 
been said in these recent decisions. On the record, as now presented, we 
think the plaintiff was entitled to hare the assessments against the dif- 
ferent lots approved. I n  entering a contrary judgment, there was error. 

On plaintiff's appeal, error. 

STACY, C. J. The only exception presented by the defendants' appeal 
is addressed to the refusal of the court to dismiss the action on the 
pleadings and the record. I t  follows from what we have said in regard 
to plaintiff's appeal that no error was committed in overruling defend- 
ants' motion to dismiss the proceeding. 

On defendants7 appeal, affirmed. 

BROQDEN, J., having been of counsel, took no part in the consideration 
or decision of 'this case. 
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STATE v. JIM BALLARD. 

(Filed 27 January, 1926.) 

1.. Homicid~Malice-Evidence-Scienter-Murder in t h ~ e  First Degree. 
Where the evidence on the trial of a homicide that the prisoner, know- 

ing the deceased, an officer of the law, had come to arrest him, got a 
shot gun and went up the stairs to the second story of the house, loaded 
the gun and shot and killed the deceased through a hole in the floor, evi- 
dence that the prisoner on the preceding night personally threatened to 
"get" the deceased, etc., is competent as tending to s h w  premeditated 
malice on the part of the prisoner towards the deceased, and objection 
that the witness had not heard the whole conversation 1.s untenable. 

2. Trials - fmproper Remarks of Counsel - Instructions - Appeal and 
Error-PrejudiceHarmless Error-Homicide. 

I t  would be prejudicial error to permit uncorrected a characterization 
by a prosecuting attorney in his speech to the jury of the prisoner on 
trial for a homicide as a "human hyena," but where the trial judge im- 
mediately stops him and a t  that time and later in his charge strongly 
emphasizes the impropriety of the remark, and tells the jury that the 
prisoner is entitled to a fair and impartial trial under the evidence, a 
new trial will not be granted on appeal. 

APPEAL by defendant from Grady, J., a t  J u n e  Special Term, 1925, of 
GATES. 

Criminal prosecution tried upon a n  indictment charging the defendant 
with the murder of Vernon Eason. 

On 5 May, 1925, about 9 :30 or 10  :00 p. m., Vernon Eason, a deputy 
sheriff of Gates County, together with two assistant officers, his  brother, 
Millard Eason, and S. A. Jenkins, went to the home of the defendant, 
J i m  Ballard, who lives about four miles from Gatesville, to arrest h im 
on a warrant  charging him with resisting an officer. As  the officers 
approached the defendant's house, they separated, Millard Eason and 
Jenkins going to the rear of the house and Vernon Eason to the front. 
T h e  house i s  a two-story dwelling with an  8-Goat hall and stairway. 
Vernon Eason walked u p  to the door, knocked and called the defendant. 
H e  made no answer, but the other officers saw the defendant, who was 
sitting with his wife in  their bedroom, get up, go to the bureau in his  
room and from the bureau to the bed, turn  back the mattress, and then 
go out into the hall and start  u p  the stairs. Jus t  a t  this time, Cora 
Ballard, wife of the defendant, opened the front door and Vernon Eason 
said to  the defendant: "Don't go u p  stairs, I have papers for you." T h e  
defendant had a gun in his hand and proceeded to the second floor of the 
house. Sally Mary  Ballard, who was on the second floor, came running 
down the steps, and looking back a t  J i m  Ballard, said, "Don't shoot 
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me." Vernon Eason went into the house and was standing at  the foot 
of the stairs when he called to the defendant, who was then at the top 
of the stairway with a shotgun in his hands, to "come down I have 
papers for you." The other officers came into the hallway and were 
standing near Vernon Eason when Sally Mary Ballard got a lamp and 
held i t  80 it would shine on Vernon Eason's face. Immediately the 
defendant from upstairs poked his gun through the flooring, shot Vernon 
Eason in the face and chest, killing him almost instantly. 

Consternation then reigned for some time, several shots being ex- 
changed between the officers and the inmates of the house, Cora Ballard - 
joining in the shooting. The two officers dragged the body of the de- 
ceased about thirty steps from the house, left it and went to a nearby 
house to call for help from Gatesrille. They left the deceased lying on 
his left side; when they returned in a yery short time, he was lying on 
his back. with his arms folded. his head bruised and his skull knocked 
in. I t  was a bright, moonlight night. 

The defendant, testifying in his own behalf, said that he did not load 
his gun until he got upstairs, as he had his shells in his hand on the 
way up;  that the deceased told him he would shoot him if he went up- 
stairs-and that he did not shoot until after the officer had shot at  him. 
The defendant fired the first shot according to the State's evidence. H e  - 
knew that the deceased was an officer and had a warrant for his arrest. 

At the close of the eridence, defendant's counsel suggested that the 
prisoner was guilty of murder in the second degree, at least, and re- 
quested the court to submit the case to the jury solely upon the question 
as to whether there was sufficient premeditation and deliberation to 
constitute murder in the first degree. 

The State contended that the prisoner deliberately armed himself 
with a gun and shot the deceased in  cold blood, with malice aforethought 
and with premeditation and deliberation. 

The jury found the prisoner guilty of murder in the first degree, and 
from the statutory sentence of death pronounced thereon, this appeal 
is prosecuted. 

dfforney-General Brummitt  and Assistant Attorney-General Yash for 
the State. 

Bridger Le. Eley  for defendant. 

STACY, C. J., after stating the case: There mas ample evidence of- 
fered on the hearing to warrant the jury i n  returning a verdict against 
the prisoner, as it did, of murder in the first degree. 8. v. B m o n ,  
183 N. C., 795. And from a careful examination of the entire record, 
we are of opinion that appellant has no just grounds for complaint. His  
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exceptions must all be resolved in favor of the validity of the trial. 
There are only two which merit any discussion. 

The first exception is addressed-to the admission of certain evidence 
tending to show malice on the part of the prisoner towards the deceased. 
Herbert Raby was allowed to testify, over objection, that he went out 
with Vernon Eason to Noah Ballard's house on the night before the 
killing. J i m  Ballard was there and in talking to Vernon Eason, the 
witness heard him say: "You are white and I am black. You are noth- 
ing but a meat man, just like me. I t  is no more for you to die than it 
is for me." And he added: ''1'11 get you." There was some argument 
between the officer and the defendant, but the witness did not hear it all. 

I t  is contended on behalf of the prisoner that this evidence was in- 
competent and should have been excluded, because the witness did not 
hear all that was said by the officer and the defendant, and for the 
further reason that there is nothing to connect it with the homicide. The 
exception is without merit. The evidence is clearly competent as tending 
to show malice on the part of the prisoner towards the deceased. I t  
contains a threat against the deceased. S. v. Merrick, 172 N.  C., p. 873. 

I n  8. v. Norton, 82 N.  C., 629, it was said that in a prosecution for 
assault and battery, where the intent with which the act was done was 
not an essential element of the offense, declarations of the defendant, 
threatening the prosecutor, made two weeks prior to the assault, were 
inadmissible, because they in  no way helped to explain 01- elucidate the 
transaction under investigation. But in writing the opinion in that 
case, Ashe, J., took occasion to observe: "If the defendant had been in- 
dicted for murder, for an assault with intent to kill, for a conspiracy or 
forgery, or any other offense where the scientm- or the quo animo consti- 
tutes a necessary part of the crime charged, such acts and declarations of 
the prisoner as tend to prove such knowledge or intent are admissible, 
notwithstanding they may in law constitute a distinct crime. Dunn v. 
State, 2 Ark., 229; Thorp v. State, 15 Ala., 719." 

And in S. v. Exum, 138 N. C., 605, where the defendant was charged 
with murder, a prosecution similar to the one at  bar, it was held that 
evidence tending to show previous threats on the part of the prisoner 
against the deceased, was "undoubtedly competent." To  like effect are 
the decisions in S. u. Wilson, 158 N.  C., 599, 8. v. McKtzy, 150 N. C., 
813, S. v. Stratford, 149 N. C., 483, S. v. Rose, 129 N. C., 575, 8. v. 
Hunt, 128 N.  C., 589, S. v. Moore, 104 N.  C., 743, and many others 
too numerous to be cited. 

The prisoner's second exception is addressed to certain remarks of one 
of the counsel for the State, who, in arguing the case before the jury, 
referred to the as a human hyena, and used language in sub- 
stance as follows: "Remember, gentlemen, you are trying the defendant 
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for his life, for taking the life of one of your county's young men, a 
brave and fearless officer of the lam, a man of high character and stand- 
ing, who has been brutally murdered by the defendant who sits over 
there. He  is a human hyena and should be treated as such." 

The prisoner objected, and the court at  once corrected the counsel who 
was speaking and directed that the statement be stricken out. Counsel 
apologized and then proceeded with his argument. His  Honor, also, 
added the following caution when he came to charge the jury: "The fact 
that J i m  Ballard is a negro hasn't anything to do with the case. H e  has 
as much right to a fair trial as you would have if you were charged 
with a like felony. He has the same right to have you consider his 
evidence and to give him each and every advantage you would give to a 
white man; and if you do not do it this trial will be a mere mockery, 
nothing more or less." 

The characterization of the prisoner as a human hyena was, of course, 
improper, but the court was swift to interfere in his behalf. Not only 
did he stop counsel at the time, but he also endeavored to remove any 
baneful effects from the minds of the jurors when he came to deliver 
his charge. We think he did all that the law requires. See S. v. Tucker, 
190 PIT. C., 708, where the subject was fully discussed a t  the present 
term. 

After a careful and searching examination of the record, we are un- 
able to discover any action or ruling of the trial court which was prej- 
udicial to the prisoner. The verdict and judgment must be upheld. 

No error. 

GLOBE YARN MILLS, INC., v. C. C. ARMSTRONG m AL., TRADING AS 
GASTONIA COTTON COMPANY, AND G. M. XlcFADDEN ET AL., TRADINo 

AS GEORGE H. McFADDEN & BROS. AGENCY. 

(Filed 27 January, 1926.) 

1. EvidenceContracts-Burden of Proof. 
Where plaintiff sues for damages for defendant's breach of contract in 

not furnishing cotton of a certain length bought under a certain name 
(Beza), and the evidence is conflicting, the burden of proof is upon the 
plaintiff to show the breach he alleges. 

The court cannot direct a verdict for a party upon whom rests the 
burden of proof. 

8. Contracts--Bargain and Sale-Breach-Damages. 
A purchaser of goods must not only prove that the fraud he alleges 

was an inducement to the contract of sale, but must prove his damage 
as a result thereof. 
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4. Contracts-Bargain and Sale--Goods Delivered-Disa.vowa1 of Con- 
tract. 

Where damages for breach of contract are sought in the action upon 
the ground that cotton of a certain length had been contracted for by 
purchaser, and that of a shorter staple had been delivered, it shoi~ld 
appear that the purchaser had disavowed the purchase of the kind 
delivered within a reasonable time, under the facts of this case. 

5. Principal and Agent-Actioas-Contracts-Evidence. 
Where the plaintiff's own evidence shows that a defendant in an action 

for breach of contract has therein acted as an agent for ,the codefendant, 
no recovery can be had against the agent alleged to have been a partner 
of his codefendant. 

APPEAL by plaintiff from Harding, J., at May Term, 1925, of GASTON. 
The plaintiff is a corporation; the Gastonia Cotton Company and the 

McFadden Agency are partnerships. For a first cause of action the 
plaintiff alleges that in the month of October, 1921, the defendants con- 
tracted to deliver to it at Mount Holly in  March, 1922, 1130 bales of full 
1 3-16 inch strict middling cotton, for which the plaintiti agreed to pay 
33 cents a pound; that the defendants called the cotton "Beza," and that 
at  the time of the sale the agent and representative of the defendants 
gare the plaintiff a description of the term "Beza," stipulating that the 
article so designated was 1 3-16 inch cotton and that the plaintiff relied 
upon this representation; also that the agent of the defendants warranted 
and guaranteed that the cotton to be delivered would be "Eull 1 3-16 inch 
cotton." I t  is further alleged that the date of delivery was postponed 
until June, 1922; that the plaintiff pkrformed all the obligations resting 
upon it by reason of the contract, and that the defendants3 failed and re- 
fused to comply thereby, damaging the plaintiff in  the sum of $2,000. 

For a second cause, the plaintiff alleges that the defendants induced 
it to enter into the alleged contract by falsely and fraudultmtly represent- 
ing that the word "Beza" meant full 1 3-16 inch cotton, well knowing the 
plaintiff's ignorance of the meaning of the word and the necessity of its 
relying upon the representations of the defendants; that these representa- 
tions were made with the specific intent to defraud; and that the plain- 
tiff was defrauded and damaged in the sum of $2,000. 

The defendants filed separate answers, each denying the material 
allegations of the complaint and setting out the alleged contract and the 
correspondence between the parties. The contract describ1.s the cotton as 
100 bales with staple equal to type "Beza," strict middling. 

At the conclusion of the evidence and after some of the counsel had 
argued the case to the jury the judge entered a judgment of nonsuit as 
to the Gastonia Cotton Company, and withdrew the 4th, 5th) 6th and 
7th issues and submitted only the first three. The seven :Issues formerly 
agreed upon were as follows : 
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1. Did the defendants, George H. McFadden & Bros. Agency, contract 
and agree to deliver to the plaintiff 100 bales of full 1 3-16 inch strict 
middling cotton as alleged in the plaintiff's first cause of action? Answer: 
No. 

2. I f  so, did said defendants breach said contract as alleged in the 
complaint ? Answer : . . . . . . . . . . . . .  

3. What damages, if any, is the plaintiff entitled to recover by reason 
of said breach as alleged ? Answer : . . . . . . . . . .  

4. Did the defendants, Gastonia Cotton Company, falsely and fraud- 
ulently represent to the plaintiff that the cotton described in the con- 
tract referred to as Exhibit "P-1, was full 1 3-16 inch strict middling 
cotton as alleged in the plaintiff's second cause of action? Answer : . . . . . . . .  

5. Did the defendants, Geo. H. McFadden, falsely and fraudently 
represent to the plaintiff that the cotton described in the contract re- 
ferred to as Exhibit "P-1" was full 1 3-16 inch strict middling cotton 
as alleged in  the plaintiff's second cause of action? Answer: . . . . . . . . . .  

6. I f  so, was the plaintiff induced by said false and fraudulent repre  
sentations to execute said contract, Exhibit "P-1" as alleged? Answer: 

. . . .  
7. What damages, if any, is the plaintiff entitled to recover on the 

. . . . . . . . . .  second cause of action ? Answer : 
.Judgment for defendants from which the plaintiff appealed, excepting 

and assigning errors. 

Woltz & Woltz, George W .  Wilson and John M.  Robinson for pluintif. 
S. J .  Durham for Gasfonia Cotton Company. 
illason & Mason, Clyde R .  Hoey and 0. F. Mason, Jr., for George H. 

McFadden Bros. Agmcy. 

ADAMS, J. The appellees raise a serious question by asserting the in- 
sufficiency of the appellant's brief (Rule 28),  especially with reference 
to the first alleged cause of action ; but waiving the point and considering 
the exceptions we find no error which entitles the plaintiff to a new trial. 

I t  will be observed that the cause first alleged is destroyed by the 
answer to the first issue. Four of the exceptions relating to this issue 
are addressed to a statement in  the charge of various contentions made 
by the defendants; and under many approved and familiar decisions 
these exceptions under the facts disclosed cannot be entertained. The jury 
were instructed in effect that the burden was on the plaintiff to show 
by the greater weight of evidence that the contract was as the plaintiff 
contended; that is, that the plaintiff and Smoot entered into an agree- 
ment that type "Beza" should mean full 1 3-16 inch staple strict mid- 
dling cotton and that Smoot guaranteed that any cotton shipped out on 
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the contract, by whatever name, should comply with this description; 
and if such were the facts the plaintiff would still have the burden of 
satisfying the jury that Smoot was either authorized tcl make the con- 
tract or that it was ratified by the McFadden Agency. - These instruc- 
tions were correct and, as suggested by the appellees, are not specifically 
impeached in  the plaintiff's brief. Moreover, no special instruction was 
prayed by the plaintiff, and a familiar principle of practice forbids a 
directed instruction in  favor of the party upon whom rests the burden of 
proof. Cox v. R. R., 123 N. C., 604; Hmse  v'. R. R., 131 N. C., 103, 
105. 

The eleventh, twelfth, thirteenth, fourteenth, and fiftcbenth exceptions 
relate to the third and fourth issues, which were not answered. Upon 
the first cause of action the appellant has failed to show reversible error. 

I n  the statement of his second cause of action the plr~intiff says that 
the defendants induced him to enter into the alleged contract and that 
when he did so he was ignorant of the meaning of the word "Beza" and 
had to rely upon the defendants' definition of the word and their descrip- 
tion of the cotton; also that they induced him "to enter into said con- 
tract" by representations which they knew to be false and fraudulent, 
and thereby damaged him in  the sum of two thousand dollars. I n  sub- 
stance he alleges that if in  the contract of sale the word "Beza" means 
ll/s inch staple and not 1 3-16, he was deceived and inveigled by the 
defendants into the execution of the contract. 

His  Honor withdrew from the jury the last four issues on the ground 
that the evidence was not sufficient to sustain any award of damages in  
answer to the seventh issue. The plaintiff refused to accept the cotton 
that had been shipped and the defendants wrote him they had paid the 
draft, had ordered the cotton to Charlotte, and would reserve the right 
to charge him with any resulting loss; and they say that he has suffered 
no loss and that his second cause of action cannot be upheld. I t  i s  signifi- 
cant that he makes no allegations as to the way in  which the alleged 
loss was incurr'ed. 

Only two witnesses testified and they on behalf of the plaintiff; and 
the only testimony bearing on the question of the plaintiff's loss is that 
of R. F. Craig. H e  said: "I wanted full 1 3-16 'inch cotton because I 
had sold t h e  yarn on that basis. At  the time of making the contract I 
told Mr. Smoot that I had a customer who had asked me to purchase 
100 bales of cotton full 1 3-16 inch who wanted to try t'he yarn against 
some other yarn he was trying, and I am pretty sure I told him who the 
customer was. I am positive I told him that I wanted 100 BIC full 
1 3-16 inch Mississippi cotton." 

The price at  which the plaintiff "sold the yarn an that basis" does not 
appear, or whether the plaintiff profited or lost by the sale. It does not 
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appear, in truth, whether the yarn was or was not delivered, or whether 
it was accepted or rejected. Certainly this testimony does not disclose 
a loss to the plaintiff. Craig testified, however, that a t  the time the 
plaintiff entered into the contract of sale ll/s inch staple cotton was 
selling for thirty cents a pound and full 1 3-16 inch cotton for thirty- 
three cents a pound; and he contends that he was damaged to the extent 
of three cents a pound by reason of the alleged fraud. The inference 
does not follow. The verdict shows there was no contract to sell 1 3-16 
inch cotton, and the plaintiff has not paid thirty-three cents or any other 
sum for the cotton tendered; on the contrary i t  denies that it obligated it- 
self to pay thirty-three cents for 1% inch cotton; and if it has neither 
paid nor bound itself to pay thirty-three cents for 1 1 ,  inch cotton i t  
cannot be damaged by the fact that ll/s inch cotton was worth only 
thirty cents. We think the evidence is not sufficient to warrant a new 
trial on the ground of alleged loss or damage. 

I t  may be said in addition that the evidence of fraud is not convincing. 
The contract of sale is dated 22 October, 1921. Craig testified that with- 
in 30 or 60 days thereafter he again examined the sample and was then 
informed by Holland and others in the office that it was not 1 3-16 inch 
staple and that the defendants "did not put it up for that.'' He said he 
communicated this information to the defendants immediately, but ex- 
plained on the cross-examination that he first mentioned the matter to 
them on 11 May, 1922. Meantime, on 28 February, the plaintiff requested 
that the shipment be postponed and on 15 April assured the defendants 
it would take every bale as soon as shipping instructions were received. 
This hardly has the appearance of a prompt disavowal of the contract. 
There are other circumstances not less significant. I t  is very doubtful, 
also, whether there is adequate evidence of a fraudulent intent on the 
part of Smoot; indeed, Craig's testimony affords strong evidence to the 
contrary. 

Upon the whole record we are of opinion that the judgment of nonsuit 
as to the Gastonia Cotton Company is free from error. They acted in 
the capacity of agents and the agency was disclosed. Cr'aig testified that 
he was the president and acting treasurer of the plaintiff corporation and 
that the contract was made, not with the Gastonia Cotton Company, but 
with the McFadden Agency. Eite v. Goodman, 21 N. C., 364; Fowle 
v. Xerchner, 87 N. C., 49; Russell v. Xoonce, 104 N. C., 237; Leroy v. 
Jacobosky, 136 N. C., 443; flicks v. Kenan, 139 N. C., 337. 

We find 
No error. 
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WALTER B. CARPENTER, ADMINISTRATOR, V. ASHEVILLE POWER & 
LIGHT COMPANY. 

(Filed 27 January, 1926.) 

Evidence that  a n  electric power company furnished a lower voltage 
of electricity for domestic purposes by transferring i t  from wires carry- 
ing a higher and deadly voltage, and that  plaintiff's intestate, his wife, 
was killed by this higher voltage passing along the wires in  her home, 
while engaged in her domestic duties: HeZd, sufficient of defendant's 
actionable negligence to deny its motion a s  of nonsuit. 

2. Damages-Evidence-Offer of Employment. 
Upon the issue of the measure of damages in an actio:n for a wrongful 

death:  Held, evidence that  plaintiff's intestate had received an offer to 
sing in a church choir fo r  twenty-four hundred dollal's a year, unac- 
cepted, was incompetent. 

5. Evidence-Instructions-Appeal a n d  Error--Prejudice, 
Material evidence upon an issue wrongfully admitted will not be con- 

sidered as  nonprejudicial, when emphasized by the judge in his charge 
to the jury. 

4. Damages-Wrongful Death-Negligence-Measure of Damages. 
The damages recoverable for the wrongful death of another negligently 

caused, is the net present pecuniary worth of the deceased, to be ascer- 
tained by deducting the probable cost of his own living and his ordinary 
or usual expenses, from the probable gross income derived from his own 
exertions, based upon his life expectancy. C. S., 161. 

5. Same-State Statutes-Descent a n d  Distribution-Federal Statutes. 
Under our State statute allowing the recovery of damages for a wrong- 

ful  death, the amount is to be disposed of a s  provided for the distribu- 
tion of personal property in case of intestacy, while under the Federal 
statute, the damages a re  based on the pecuniary loss oi! those made the 
beneficiaries under the provisions of the statute. 

APPEAL b y  defendant  f r o m  Stack, J., a t  A p r i l  Special  Term,  1925, 
of BUNCOMBE. 

Civil action to  recover damages f o r  a n  alleged wrongful  dea th  caused 
by  t h e  defendant 's alleged negligence i n  fa i l ing  properly to  "ground" i t s  
transformers, o r  secondary system, used i n  connection w i t h  i t s  sale and  
distribution of electric cur ren t  f o r  household a n d  commercial purposes. 

Plaintiff 's intestate, a young woman t h i r t y  years  of age, wife  a n d  
mother, highly educated, peculiarly gifted in music, and of good health, 
w a s  killed on 7 November, 1923, i n  t h e  kitchen of h e r  home while dis- 
charging some household duty,  b y  coming i n  contact with an excessive 
electric cur ren t  flowing over t h e  wires  of t h e  defendant  and  which were 
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connected with plaintiff's home under a contract to supply his house 
with electricity for domestic purposes. 

The defendant in  the operation of its business maintains two sets of 
wires-one, comprising its primary system, running from its powerhouse 
to transformers and carrying an electric current of 2200 volts or more, 
the other, known as its secondary system, running from the transformers, 
where the voltage is "kicked down" to a current of 110 volts, to the 
homes of its customers for use in lighting and operating small motors, 
etc. The transformer near the plaintiff's house, it is alleged, failed to 
operate, or to reduce the current from the higher to the lower voltage, 
and in consequence of which the higher roltage was transmitted over 
the secondary mires to plaintiff's home and caused the death of his wife. 
The negligence alleged consists in the failure of the defendant to have 
its transformers "grounded" so as to convey the deadly current to the 
ground, rather than over its secondary wires, in  case a transformer 
failed to operate, or in case the primary wires came in contact with the 
secondary wires, as they did in the instant case. 

Upon denial of liability and issues joined, the jury returned the fol- 
lowing verdict : 

"1. Was plaintiff's intestate killed by the negligence of the defendant, 
as alleged in the complaint ? Answer : Yes. 

"2. What damages, if any, is plaintiff entitled to recover of the de- 
fendant ? Answer : $35,000. 

From a judgment on the verdict for plaintiff, the defendant appeals, 
assigning errors. 

Harkins & Van Winkle and Nark TV. Brown for plaintiff. 
.Martin, Rollins & Wrig7zt for defendant. 

STACY, C. J. The exception addressed to the refusal of the court to 
grant the defendant's motion for judgment as of nonsuit cannot be sus- 
tained. The evidence was sufficient to carry the case to the jury. The 
motion was properly overruled on authority of McAllister v. Pryor, 187 
N .  C., 832, where the question is fully discussed in a valuable opinion 
by Associcct e Justice Clarlcson. 

But we think the trial court committed error, prejudicial to the de- 
fendant, in  the admission, over objection, of the evidence of Dr. Bmbler, 
father of plaintiff's intestate, to the effect that he had seen a letter from 
a Mr. Harker, written to his daughter prior to her marriage and seven 
or eight years before her death, offering her $2,400 a year to sing in 
Richmond, Va., with the promise that her salary would be increased to 
$3,000 per annum at the end of the first year. The offer was not ac- 
cepted and the letter was not in evidence. I n  fact, plaintiff's intestate 
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never sang for money at any time. This testimony was incompetent 
and should have been excluded. As said in  Chandler v. Marshall, 189 
N.  C., 301, '(This is not the kind of evidence to be sanctioned by our 
courts of justice, for the determination of the rights of litigants." I n  
addition to violating the rule against hearsay, it contains evidence of 
an unaccepted offer, the reception of which is very generally disapproved 
by the authorities on the subject. Canton v. Harris, 177 N.  C., 10, and 
cases there cited. 

Nor can we hold the admission of this evidence to be harmless error, 
as suggested by plaintiff, for in delivering his charge to the jury, the 
judge specifically called attention to it in the following manner: "The 
plaintiff contends that Mrs. Carpenter was only about thirty years of 
age; that she was an educated and intelligent woman, and had a potential 
power to make much money; that she had been offered $2,400 a year, 
with promise of increase to $3,000; that her services in the home were of 
great money value and he cannot supply them except at a high price." 
From this, i t  will be seen that the incompetent testimony of Dr. ambler 
was fully submitted to the jury on the issue of damages. Defendant is 
entitled to a new trial because of this error. 

The amount of damages which may be recovered in cases arising under 
C. S., 160, for the death of a person, caused by the wronghl  act, neglect 
or default of another, is fixed by C. S., 161, at  "such damages as are a 
fair and just compensation for the pecuniary injury resulting from 
such death." There is a marked distinction between the measure of 
damages in cases for wrongful death arising under the Federal Em- 
ployers' Liability Act and in such cases arising under the State law. 
Under the State statute, giving a right of action for wrongful death, the 
damages are based on the present worth of the net pecuniary value of 
the life of the deceased (Horton v. R. R., 175 N. C., 477), and the 
amount recovered in  such action is to be disposed of as provided for the 
distribution of personal property in case of intestacy (H7od v. Tel. Co., 
162 N.  C., 92), while under the Federal act, the damages recoverable 
are based on the pecuniary loss sustained by the beneficiaries. Cobia v. 
R. R., 188 N. C., p. 493. Under the State law, the damages for the 
pecuniary worth of the deceased are to be ascertained by deducting the 
probable cost of his own living and usual or ordindry expenses from the 
probable gross income derived from his own exertions based upon his life 
expectancy. Pumell v. R. R., 190 N. C., 573. And in ascertaining these 
damages, the jury is at  liberty to take into consideration the age, health 
and expectancy of life of the deceased, his earning capacity, his habits, 
his ability and skill, the business in which he was employed and the 
means he had for making money-the end of i t  all bein,g to enable the 
jury fairly to determine the net income which the deceased might reason- 
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ably have been expected to earn, had his death not ensued. I n  Bentoni v. 
R. R., 122 N.  C., 1007, the following instruction was approved: "TO 
enable the jury properly to estimate the reasonable expectation of pecu- 
niary advantage from the continuance of the life of the deceased, they 
should consider his age, habits, industry, means, business qualifications, 
skill, and his reasonable expectation of life." I t  is only the present worth 
of the pecuniary injury resulting from the wrongful death of the de- 
ceased that may be awarded the plaintiff. I t  is not the equivalent of 
human life that is to be given, nor is punishment to be inflicted, or anger 
to be appeased, or sorrow to be assuaged, but only a fair and just com- 
pensation for the pecuniary injury resulting from the death of the de- 
ceased is to be awarded. Mendanhall v. R. R., 123 N. C., 275; Russell 
v. Steamboat Co., 126 N.  C., 961; Watson v. R. R., 133 N.  C., 188; 
Gerriniger v. R. R., 146 N. C., 32; Ward v. R. R., 161 N.  C., 186; 
Gurley v. Power Co., 172 N.  C'., 695. 

There are other exceptions appearing on the record worthy of con- 
sideration, but as they are not likely to occur on another hearing, we 
shall not consider them now. For the error as indicated, there must 
be a new trial, and it is so ordered. 

New trial. 

CENTRAL BANK & TRUST COMPANY ET AL., v. MRS. N. M. WYATT ET AL. 

(Filed 27 January, 1926. ) 

1. Equity-Requisites of Estoppel in Pais. 
I t  is necessary to an equitable estoppel in pais that the party claim- 

ing it has relied on the act of the party sought to be estopped, to his 
own disadvantage, which would not otherwise have occurred. 

2. Tenants in Common-Partition-Title-Issues. 
Unless put at issue by adversary claim, the title to lands is not in- 

volved in proceedings to partition lands among tenants in common, and 
a judgment therein does not estop the parties in respect thereto. 

3. Same-Deeds and Conveyances-Minerals-Reservation in Deed-Ten- 
ants in Common-Lands-Partition-Estoppel-Title. 

Where the parties claim as heirs at  law of the original owner, or 
through certain mineral interests in lands reserved from his deed to 
another, and one of them has acted as a commissioner in proceedings 
partitioning the lands among them in which the title to such mineral 
interest was not involved: Held, the judgment in such proceedings does 
not estop him to claim his interest in the mineral rights reserved in the 
original deed. 
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4. Deeds and Conveyances-Registration--JudgmentPartition of Lands 
-Notice--Purchaser for Value-Equity-Statutes. 

Where an heir at  law of an original owner of lands has a reserved 
mineral interest in his recorded deed to lands, and is1 not estopped to 
assert his title by partition proceedings duly had, his successors in title 
are not estopped from asserting title thereto against subsequent pur- 
chasers from the other heirs at law, they having acquirl?d with notice by 
registration of the original deed from the common source of title, and 
the proceedings in partition. C. S., 3308. 

APPEAL by defendants from R'agland, Emergency Judge, at March 
Term, 1925, of YANCEY. Affirmed. 

Special proceeding 'for sale of mineral interest in land for partition. 
Plaintiffs allege that they and defendants, own as tenants in common, 
the mineral interests in the tract of land described in the petition. De- 
fendants deny that plaintiffs own any interest in  01. share of said 
minerals. Upon the trial it was admitted that plaintiffs and defendants 
claim from a common source, to wit, J. W. Higgins. I t  was further ad- 
mitted that defendants rely upon their plea of-&oppel, and that if said 
plea does not avail them, plaintiffs are owners of one-half said mineral 
interests and are entitled to have sale for partition, in accordance with 
the prayer of their petition. 

The court held as a matter of law, upon the admissions and record 
evidence, that plaintiffs and defendants own the said mineral interests 
as tenants in  c&mon,  and rendered judgment that same be sold for par- 
tition. From this judgment defendants appealed. 

Watson, Hudgins, Watson B Pouts for plaintiff. 
Charles Hutchins and A. Hall Johnston, for defendads. 

CONKOR, J. On 17 July, 1877, John W. Higgins artd wife, by deed 
duly probated and registered in Yancey County, conveyed to Edward E .  
Wilson, a tract of land, containing about 200 acres, situate in said 
county. I n  the habendum clause of said deed, the grantors reserved 
"one-half of all the mineral found upon the premises." Upon the former 
appeal in this cause, we held that by virtue of said refgemation, J. W. 
Higgins, notwithstanding the execution and delivery of said deed, re- 
mained the owner in fee of one-half of the mineral inte~aests in the land 
conveyed therein. This is the same land as that described in the peti- 
tion herein: 189 S. C., 107, opinion by J~s t i ce  Adams. 

Upon the death of Edward E .  Wilson, the said land (except so much 
thereof as was sold and conveyed by him), descended to his heirs-at-law, 
among whom it was partitioned under a decree rendered in a special 
proceeding, to which all of said heirs were parties. J. W. Higgins was 
appointed by the court as one of the commissioners to divide said land; 
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he accepted said appointment, acted as such commissioner, and signed 
the report, in  which shares were set apart and allotted to each of said 
heirs, in severalty. This report was confirmed, and each of said heirs 
entered into possession of his or her share. No reference is made in  the 
petition, order for partition, or report of the commissioners to the 
reservation by J. W. Higgins of onehalf the mineral interest in said 
land, in the deed under which Edward E .  Wilson, claimed title thereto, 
or to any claim to the same by J. W. Higgins, by virtue of said 
reservation. 

J. W. Higgins is dead; plaintiffs claim one-half the mineral interests 
in said land, under him, and rely upon the reservation of the same in 
his deed to Edward E. Wilson. Defendants now own the shares in  said 
land, allotted to the heirs at  law of Edward E .  Wilson, in  the partition 
made in the special proceeding by J. W. Higgins and others as commis- 
sioners. They contend that plaintiffs are estopped by the conduct of 
J. W. Higgins, as commissioner, to set up or assert title, under him, 
to the mineral interests in said land ; that having signed the report, al- 
lotting to each of the heirs at law of Edward E. Wilson, a share of said 
land, without any reference to or mention of any claim to the said 
mineral interests, J. W. Higgins was estopped thereafter to claim title 
to said mineral interests under the reserration in his deed to Edward E .  
Wilson. 

Plaintiffs, having derived their title from and succeeded to the estate 
of J. W. Higgins are privies in estate with him; and so, defendants are 
privies in  estate, with the heirs at law of Edward E. Wilson. I f  by his 
conauct as commissioner in the special proceeding to partition the lands 
which descended to them from Edward E. Wilson, J. W. Higgins was 
estopped to assert, as against the heirs at law of Edward E .  Wilson, title 
to the mineral interests in said land, under his reservation in the deed to 
their ancestor, then he and his privies are estopped to assert such title 
as against defendants, privies of said heirs at law. Dudley v. Jeffries, 
178 N.  C., 111; Watford v. Pierce, 188 N .  C., 430. The question pre- 
sented here is to be considered precisely as if it had arisen between J. W. 
Higgins, and the heirs at law of Edward E. Wilson. Simpson v. BZais- 
dell, 35 A. S. R. (Me.), 348, cited and approved by Justice Adams in 
Watford v. Piarce, supra; 21 C. J., 1109, see. 108; Story's Eq. Jur., vol. 
3, see. 2014 (14 ed.). 

All the right, title and estate of Edward E. Wilson, upon his death, 
descended to his heirs at  law, as tenants in common. The effect of the 
partition of the land among them was simply to destroy the unity of 
their possession. I t  did not affect the title by which each heir held an 
undivided interest in the land before, and his share in severalty, after 
the partition. Neither of them acquired any greater title to or interest 
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i n  the land, as the result of the partition, than he had before as an  heir- 
at-law. Neither gave any consideration for his share or changed his 
position in  any respect by reason of the conduct of J. W. Higgins, as 
one of the commissioners who made the partition under .the order of the 
court. 

One of the requisites of an estoppel in pais, or an equitable estoppel, as 
stated in Pomeroy's Eq. Jur., vol. 2, see. 805 ( 2  ed.), js that one who 
relies upon a plea of estoppel must show that he has relied and acted 
upon the conduct of the party sought to be estopped and that he has 
changed his position for the worse, because of euch reliance. No  man 
ought to be estopped from asserting a lawful right by one who has suf- 
fered no loss by reason of the conduct alleged and shown in support of 
the plea, except when it is invoked to promote justice. "The doctrine 
is founded upon equity and good conscience; and-the party claiming the 
estoppel must have done something, paid something, or i n  some way 
changed his position for the worse, so that he will not be left, or cannot 
be put back, in his former condition, in case the other party is allowed 
to assert his original rights." Story's Eq. Jur., vol. 3, see. 1898 (14 ed.). 

Applying this principle, it cannot bi held that an ha&, to whom a 
share in the real estate. which descended to him and o t h e ~  heirs from his 
ancestor, as tenants in common, has been allotted, can a.vail himself of 
the plea of estoppel against the claim of one who acted a.s commissioner 
i n  partition proceedings, by which the real estate was partitioned and 
who thereafter asserts an interest in said real estate, which was valid 
as against the ancestor by reason of a duly recorded deed, because such 
commissioner did not disclose such claim at the time the real estate was 
divided. The heir has lost nothing by the conduct of the commissioner; 
he has not changed his position in reliance upon such conduct; neither 
equity nor good conscience requires that the commisc~ioner shall be 
estopped from asserting his claim, which in the instant case, is ad- 
mittedly rightful and lawful. 

I t  does not appear whether defendants are purchasers for value from 
the heirs of Edward E. Wilson or not; if they are such purchasers, 
this fact does affect the question, for they purchased with notice, from 
the records of Yancey County, of the right of J. W. IIiggins to one- 
half of the minerals on the lands, under the reservation in his deed to 
Edward E .  Wilson. They are in no better position than they would be 
if they were claiming under a deed registered subsequent to the registra- 
tion of a deed from their ancestor to J. W. Higgins for the said mineral 
interest. C. S., 3309. 

Hutton v. Horton, 178 N. C., 548, does not sustain the contention of 
defendants in  this case. I t  is true that in that case, the conduct of the 
defendant who was a chain bearer upon the survey of the lands, made 
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under  a n  order  i n  t h e  special proceeding, f o r  sale f o r  partition, was held 
t o  estop h i m  f r o m  asserting claim t o  t h e  land  adverse t o  plaintiff;  bu t  
this  was  i n  favor  of a purchaser, who bought a t  t h e  sale a n d  paid f o r  the  
land. T h e  distinction between a purchaser  a t  a sale f o r  par t i t ion who 
pays f o r  t h e  land,  a n d  a n  he i r  who takes his  share i n  severalty by  
descent, is  obvious. 

T h e r e  was n o  e r ror  i n  holding as  a mat te r  of law, upon  t h e  admissions 
a n d  records offered i n  evidence, t h a t  plaintiffs were not estopped by  t h e  
fac t  t h a t  J. W. Higgins,  under  whom they claimed, was  one of t h e  com- 
missioners who signed the  report  i n  the  special proceeding f o r  partition, 
a n d  t h a t  no reference was made  i n  said special proceeding t o  h i s  c laim 
to o n e h a l f  t h e  mineral  interests i n  said land. T h e  judgment i s  

Affirmed. 

C. A. PACE v. HENRY &I. McADEN ET AL. 

(Filed 27 January, 1926.) 

1. Evidence-Declarations-Deeds and Conveyances-Title. 
I n  order for the declarations of a predecessor in title to be competent 

upon the question of disputed boundaries to land, in favor of a claimant 
under him, i t  is necessary for the party to show that  the declarant was 
dead when such evidence is  offered, that he was disinterested a t  the 
time of the declaration, and that  i t  mas made ante l i f em motam or 
before any controversy had arisen which affected his title to the lands 
in dispute. 

2. Same-Ante Litem Motam. 
The declarations of a predecessor in title as  to the disputed boundaries 

of land are incompetent, when a t  the time they were made another lot 
of the lands adjoining the loctts i n  quo, and equally affected by the 
declarations, was in dispute. 

3. Appeal and  Er ror -Evidenceunanswered  Question-Record. 
Where a question has been ruled out upon the trial and excepted to, 

i t  is  required that  i t  be made to appear of record what the answer of 
the witness would have been, for i t  to be considered on appeal. 

4. Deeds and  Conveyances-Evident-Boundaries-Location of Calls. 
Where there a re  two identical points called for in the boundaries de- 

termining the locw in quo, the location of which is determinative of 
the issue, i t  is competent for a party to show in favor of his title the 
true location of the point called for. 

5. Evidence-Hearsay-Questions f o r  Jury. 
Held, under the facts of this case, evidence was properly excluded 

which was to a fact without the personal knowledge of the witness, and 
which was within the province of the jury to determine. 
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APPEAL by defendants from F i d e y ,  J., at June  Term, 1925, of 
CHEROKEE. 

Action to determine title to land and to remove a cloud from title. 
The issues were answered as follows: 

"1. I s  the plaintiff's grant 15831 located as contended for by the 
plaintiff as shown in yellow lines on the map '2 Answer : Yes. 

"2. I s  the defendant's grant located as contended for by the defend- 
ants as shown by the red lines on the map?  Answer : No. 

"3. I t  was adjudged that the plaintiff is the owner of the land de- 
scribed in the complaint as indicated on the plat by the yellow lines and 
that the defendants hare no right, title, or interest therein. The defend- 
ants excepted and appealed. 

Noody  & Moody and R. L. Phil l ips  f o r  plaintiff 
N .  W .  Bell and Dillard & Hill f o r  defendants. 

~ D A N S ,  J. The plaintiff claims title under a grant (:yo. 15831), is- 
sued to Eunice Postell on 28 March, 1903, and registered on 5 May next 
succeeding, and upon the trial he introduced mesne conve,yances connect- 
ing his title with that of the grantee. The defendants claim under a 
grant (KO. 3111), issued to E .  B. Olmsted on 10 November, 1867, and 
registered 4 June, 1884, and upon the trial i t  was admitted that they 
have an unbroken chain of title and have succeeded to whatever title 
Olmsted acquired under this grant. I t  is therefore obviou3 that the point 
of divergence is the location of the grants from which the parties respect- 
ively derive their title. Practically all the exceptions taken by the 
defendants relate to this question. 

E. C. Mease, a surveyor introduced by the plaintiff, testified that the 
platted distance of the first line in the Postell grant is 13 poles in excess 
of the length designated in the grant;  and he was asked on cross-exami- 
nation whether, if the line stopped at the distance called For, all the fol- 
lowing calls shown by the yellow lines would not be changed. Upon ob- 
jection by the plaintiff the answer was excluded and the defendants ex- 
cepted. The witness would have answered, "We then ran the remainder 
of the calls from this point at H ,  which mas 13 poles further than the 
grant calls.'' I f  it be granted that the proposed answer was responsive 
to the question, an assumption which is not undisputed, it was inadmis- 
sible. The line begins "on the southeast corner of tract 642 and runs with 
the line of said number and KO. 356 west 180 poles to the southwest 
corner of No. 356." The location of the line involves both law and fact, 
for if the jury should find the southwest corner of No. 356 to be where 
the plaintiff contends it is, the line would be extended to this corner. 
For this reason it was not competent to show that the line would neces- 
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sarily be deflected at the end of 180 poles. Gilchrist v. AIcLaughlin, 29 
N.  C., 310; AIiller v. Cherry, 56 N.  C., 24; Bozoen v. Gaylord, 122 N. C., 
816; Lumber Co. v. Bemhardt, 162 N .  C., 460; Gray v. Coleman, 171 
N. C., 344; ilIi77er v. Johnston, 173 S. C., 62. The first exception is 
overruled. 

I 

The beginning corner of the defendants' land is at "a water oak, a 
corner of No. 7290, on the county line." For the purpose of showing 
the corner of KO. 7290 the defendants introduced a grant to Olmsted 
purporting to convey the land in No. 7290 and calling for its beginning 
corner on a water oak west of Young's camp. I t  is contended that the 
beginning corner of both the Olmsted grants is at this oak. The de- 
fendants proposed to ask their witness, James H. Crisp, whether William 
Young had pointed out to him the location of Young's camp. Young was 
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then dead and had had no interest in the land. At that time a suit was 
pending between McXden and one Wright, and the witness surveyed both 
the Olmsted grants under an order of court. Young's declaration was 
excluded and the defendants excepted. Exceptions 3 and 4. Whether 
both the Olmstead grants were then in controversy is immaterial, for 
they have a common beginning corner, and the location of this corner 
would affect, if not determine, the location of each tract. 

The requirements for the admission of unsworn declai-ations are that 
the declaration be made ante litem mofam, that the declarant be dis- 
interested when it is made and that he be dead when it is offered i n  
evidence. Yow v. Hamilton, 136 N.  C., 357; Hemphill v. Hemphill, 
138 N. C., 504; Sullivan v. Blount, 165 N .  C., 7 ;  Hoge v. Lee, 184 
N.  C., 44; Tr ipp  v. Little, 186 N.  C., 215, 218. I n  the case last cited 
it is said the term "ante Zitam motam" does not apply merely to the suit 
then being tried, but refers also to the origin of the controversy between 
the parties or their predecessors in title, which resulted in  the suit. And 
in Rollins v. Wicker, 154 N. C., 559, the commencement of the contro- 
versy is defined to be "the arising of that state of facts on which the 
claim is founded"; and it is therein held that evidence of this character 
should refer to a period "when this fountain of evidenze was not ren- 
dered turgid by agitation." 

When the proffered declaration of William Young was made in the 
presence of Crisp, the location of the beginning corner of No. 7290 
(grant 3120), was in controversy; this corner, as we have said, is a 
corner of KO. '7391 (grant 3111); and the situation of Young's camp 
had a direct bearing upon the location of the beginning corner of 
the two Olmsted grants. A controversy then existed between the de- 
fendants or their predecessor and Wright and the excluded declara- 
tion was not made ante litem mofam. Defendants, howeyer, cannot com- 
plain, because the witness afterwards testified that in 1915 Young 
pointed out to him the location of Young's camp. 

The evidence to which the fifth exception relates was correctly ex- 
cluded; its admission would have been an invasion by the witness of the 
province of the jury. There is no evidence that the witness was present 
when the line was run or that his proposed evidence was based on his 
personal knowledge. 

The sixth, seventh and eight exceptions also are untenable as will 
appear from what we have said in the discussion of the third and fourth; 
and as to the ninth and tenth the record does not disclose the anticipated 
answer of the witness, and we cannot assume that it would have been 
favorable to the defendants. Snyder v. Asheboro, 182 IT. C., 708; S. v. 
Collins, 189 N.  C., 15. 
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On the plat are two points referred to as Young's camp ground. The 
plaintiff insisted on one as the correct location and the defendants on 
the other. The plaintiff contended that a corner of grants 3020 and 
3111 had been changed by the Legislature at the instance of the defend- 
ants or those under whom they claim title, and on the cross-examination 
he attempted to show that a witness for the defendants had found a 
hickory near the camp at the head of Trail Ridge. The defendants 
excepted to the admission of this evidence (exception 11)) but in our 
opinion it was competent, as was also the evidence on the same question 
which is the subject of the sixteenth exception. There are two or three 
other exceptions, but they must be overruled under principles which are 
familiar and require no discussion. 

We find 
No error. 

J. W. LATHAM V. STATE HIGHWAY COMMISSION, PASQUOTANK HIGH- 
WAY COMMISSION ET AL. 

(Filed 27 January, 1926.) 

Government - State Highway Commission - Torts - Trespass - County 
Highway Commission. 

The State Highway Commission is an unincorporated agency of the 
State to perform specific duties in relation to the highways of the State, 
and is not liable in damages for the torts of its subagencies, and an 
action may not be maintained against it or a county acting thereunder 
in trespassing upon the lands of a private owner, or for the faulty con- 
struction of ,its drains, or the taking of a part of the lands of such owner 
for the use of the highway, the remedy prescribed by the statute being 
exclusive. 

,~PPEAL by plaintiff from Cranmer, J., at January Term, 1925, of 
PASQEOTANK. 

Civil action instituted in the Superior Court of Pasquotank County to 
recover of the defendants damages for causes alleged in the complaint as 
follows : 

1. For that the defendants hare wrongfully, unlawfully and wilfully 
trespassed upon plaintiff's lands and "cut out a ditch through a part of 
the lands of the plaintiff, said ditch so cut out by them being at the 
public road aforesaid and extending through a part of the lands of the 
plaintiff and coming to an abrupt stop about the center of plaintiff's 
farm," and wrongfully accumulated and ponded water thereon. 

2 .  Because defendants hare wrongfully and unlawfully trespassed 
upon the lands of plaintiff and "taken from this plaintiff a strip along 



142 I N  T H E  SUPREME COURT. [I91 

one side of his farm bordering on said public road, containing about one 
quarter of an acre, more or less, and have made said strip so taken a part 
of the public road." 

At the close of plaintiff's evidence, there was a judgment as of nonsuit 
entered on motion of the defendants, and from this ruling the plaintiff 
appealed. 

Aydlett & Simpson and Geo. J .  Spence for plaintiff. 
W .  L. Cohoon, TY. L. S m Z l  and Ehringhaus d Hall for defsndants. 

STACY, C. J. This case was before us at  a former term (185 N. C., 
134), on plaintiff's appeal from a judgment sustaining; a general de- 
murrer interposed by the defendants and which was reversed because of 
the presence of the individual defendant and the broad allegations of 
the complaint. Hipp v. Ferrell, 169 N.  C., 551, S.  c., I73 N.  C., 167. 
Doubtless the demurrer should have been sustained as to the other de- 
fendants, especially the State Highway commission. Carpenter v. R. R., 
184 N. C., 400. But however this may be, in view of the evidence of- 
fered on the hearing, we have experienced no difficulty in concluding that 
the present judgment of nonsuit should be sustained; not only as i t  re- 
lates to the State Highway Commission and its agent, the Pasquotank 
Highway Commission (Jenkins v. Grifith, 189 N .  C., 633), but also as 
it concerns the individual defendant, T .  L. Higgs. Hydw v. Henderson 
County, 190 N.  C., 663; Noland Co. v. Trustees, 190 N. C., 250. There 
is no evidence on the instant record sufficient to render any of the de- 
fendants liable in  damages to the plaintiff on either cause of action set 
out in the complaint. The State Highway Commission was the moving 
spirit in all that was done, and it is not liable to suit for trespass or 
tort such as the plaintiff has instituted here. Mabe v. 'WinstomSalem, 
190 N. C., 486. 

I n  Carpenter v. R. R., supra, i t  was held (1) that the State Highway 
Commission is not an incorporated body with the right to sue and be 
sued generally, but that it is an agency of the State, charged with the 
duty of exercising certain administrative and governmental functions 
(C. S., 3846); ( 2 )  that a state cannot be sued in its own courts or 
elsewhere unless it has expressly consented to such suit bjr legislative en- 
actment or in  cases authorized by the organic law; and (3) that, gen- 
erally speaking, a state cannot be held liable for torts committed by its 
officers or agents in the discharge of their official duties unless it has 
voluntarily assumed such liability. And we may add that where a state 
agency, like the State Highway Commission, is created for certain 
designated purposes and a statutory method of procedure provided for 
adjusting or litigating claims against such agency, the remedy set out 



N. C.] FALL TERM, 1925. 143 

in the statute is exclusive and may alone be pursued. JlcIntyre v. R. R., 
67 N. C., 278; Parks v. Comrs., 186 N.  C., 490; Jones v. Comrs., 130 
N. C., 452; Dargan v. R. R., 131 N .  C., 623; Durham v. Rigsbee, 141 
N.  C., 128; Luther v. Comrs., 164 N.  C., 241; Pharr v. Comrs., 165 
N.  C., 523; Shute v. ilfonroe, 187 N. C., 683; Allen v. R .  R., 102 N.  C., 
381. 

The line of cases, beginning with .Mason v. Durham, 175 N.  C., 638, 
and including among others, Flming  v. Conqleton, 177 N. C., 186, 
Keener v. Asheville, ibid., 1, Sawyer v. Drainage District, 179 N. C., 
182, Rome v. Kilzstom, 188 N.  C., 1, strongly relied on by plaintiff, is not 
at  variance with our present position for the very good reason, inter alia, 
that in each case going to make up this line of decisions, the action was 
against a municipal or quasi-municipal board or corporation charged 
with the exercise of ministerial, as well as governmental, functions, and 
not against an unincorporated agency of the State, as in the instant 
case. illoody v. State Prison, 128 N .  C., 12; Jones v. Henderson, 147 
N. C., p. 125. And, too, in the llfason case and others, there was a 
denial of title, making i t  necessary for plaintiff to resort to the Superior 
Court for a determination of the question of ownership and the right to 
claim damages. 

On the record, the defendant's motion for judgment as of nonsuit, 
made at the close of plaintiff's evidence, was properly allowed. 

Affirmed. 

SOUTHERN ENGINEERING COMPANY v. T.  F. BOYD. 

(Filed 27 January, 1926.) 

Judgments---Consent Judgments-Estoppel-Principal and Surety---Con- 
tracts--Material Furnishers. 

Where the surety on a bond of a contractor for the erection of a build- 
ing has taken for his protection a note payable to the contractor in a 
certain sum, and thereafter has transferred the note to a material fur- 
nisher for whose account he was liable as such surety, and thereafter 
in an action to which he was a party has agreed to the entry of a consent 
judgment allowing him a credit in a smaller amount: Held, a consent 
judgment being the agreement of the parties entered into with the sanc- 
tion of the court, he is estopped from claiming as a defendant as surety 
in an action upon the contractor's bond, that he was entitled to a credit 
in a larger sum in accordance with the amount paid on the note he had 
taken and assigned to the materialman, the plaintiff in the instant case. 

APPEAL by plaintiff from Lane, J., at May Term, 1925, of MECKLEN- 
BURG. 
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Civil action to recover of the defendant, T. F. Boyd, as bondsman for 
the Liberty Engineering and Construction Company, the sum of $5,- 
594.75 with interest from 25 October, 1920, the amount admittedly due 
the plaintiff by the Liberty Engineering and Construction Company on 
said date. 

Plaintiff furnished the Liberty Engineering and Cmstruction Com- 
pany certain materials to be used by i t  in  the erection of a high school 
building at  Wilmington, N. C. The defendant, T.  F. Boyd, was bonds- 
man for the construction company. 

On 25 October, 1920, the plaintiff being anxious to collect its debt, 
learned of a $5,000 note due 20 April, 1921, owned by the construction 
company, executed by the trustees of the Maysville, N. C., graded school 
for work done on a building there, and which had been turned over to 
the defendant Boyd in  order that he might discount i t  at the Bank of 
Hamlet. With the consent of the officers of the construction company, 
which is now insolvent and out of business, the defendant Boyd turned 
this note over to the plaintiff as partial security for its debt, and as it 
was only worth $4,875 at that time, it being a nonintere83t-bearing note, 
the following receipt was executed and delivered to the defendant : 

"Charlotte, N. C., 10-25-20. 
"Received of Mr. T. F. Boyd, one note for $5,000, payable 20 March, 

1921. This note is made payable to the Liberty Engineering and Con- 
struction Company and is made by the school board of the town of 
Maysville, N. C. This note is to apply on our account for steel and iron 
furnished for the New Hanover High School building being erected at  
Wilmington, N. C., by the Liberty Engineering and Construction Com- 
pany. This note to be discounted at  6 per cent, leaving a net credit of 
$4,875. Very truly yours, 

(Signed) L. G. B E ~ Y ,  Prmidmt, 
Southern Emginearhrg Company. 

"Any interest which this note may bear from now until 20 March, 
1921, is to be paid to the Liberty Engineering Company." 

Prior to the institution of the present suit, the makera~ and endorsers 
of the note mentioned in this receipt, brought an action in the Superior 
Court of Jones County against the plaintiff herein and all others in- 
terested in the collection of said note, including the defendant, T. F. 
Boyd, to restrain the collection of same and to declare said note void. 
A consent judgment was finally entered in the action pending in the 
Superior Court of Jones County in which it was adjudged that the sum 
of $3,250 collected on said note by the plaintiff herein ~hould  inure to 
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the benefit of the defendant, T.  F. Boyd. This judgment was entered 
at  the instance and with the approval and consent of the defendant Boyd. 

The present suit, therefore, is to callect the difference between $3,250 
the amount received on said note, and $5,594.75, the amount admittedly 
due the plaintiff by the Liberty Engineering and Construction Company 
on 25 October, 1920, and for which the defendant Boyd is  liable by 
reason of his suretyship. 

The defendant Boyd contends that by reason of the receipt above set 
out he is only liable to the plaintiff for the difference between $4,875 and 
the amount admittedly due the plaintiff by the Liberty Engineering 
and Construction Company. 

Judgment was entered below in accordance with the defendant's con- 
tention, and from this ruling the plaintiff appeals. 

Preston & Ross for plaintiff. 
McNinch, Whitlock & Dockery for defendant. 

STACY, C. J., after stating the case: The appeal presents but a single 
question, and it is this: What amount is the defendant, T. F. Boyd, en- 
titled to credit as against the plaintiff on account of the note executed 
by the school board of the town of Maysville and turned over to the 
plaintiff as partial security for its debt on 25 October, 19202 

The defendant contends that by reason of the receipt given at the 
time, he is entitled to a credit of $4,875 for said note. For  this position, 
he relies upon the following authorities: Grubb v. Lohay, 145 N .  W .  
(Wis.), 207; Symington v. NcLin, 18 N.  C., 298; Gordon v. Price, 32 
N.  C., 385; Terry v. Robbins, 128 N .  C., 140; Ralston v. Aultman i2lille~ 
& Co., 66 S .  W .  (Tex.), 746. 

The plaintiff unquestionably had the right to take this note and dis- 
charge the defendant from any or all liability as bondsman, but we do 
not think the receipt, above set out, should be so construed, or that such 
interpretation would be in keeping with the intention of the parties. I t  
is conceded that under the consent judgment, entered in the suit pending 
in the Superior Court of Jones County, and to which T. F. Boyd was 
a party, the plaintiff received only $3,250 on said note. 

The defendant Boyd having been a party to the suit instituted in 
Jones County after the execution of the above receipt and in which the 
validity of this very note was at  issue, and having procured and con- 
sented to a judgment decreeing that the sum of $3,250 paid thereon 
should inure to his benefit as bondsman or surety for the Liberty Engi- 
neering and Construction Company, we think i t  is but proper to hold 
that he is  bound by the terms of said consent judgment, and that he may 
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not again litigate the same matter in the present suit. .9 consent judg- 
ment is in truth a decree of the parties, entered of record with the 
sanction of the court. I t  is their act, their contract, their decree, and 
binding upon them as such. Distributing C'o. v. Carrazuay, 189 N. C., 
p. 423, and cases there cited. On the instant record, therefore, the plain- 
tiff is entitled to recover with interest the difference between $3,250, the 
amount received on said note, and $5,594.75, the amount admittedly due 
the plaintiff by the Liberty Engineering and Construction Company on 
25 October, 1920, and for which the defendant Boyd is liable by reason 
of his suretyship. 

The cause will be remanded, to the end that judgment may be entered 
in  conformity with this opinion. 

Error and remanded. 

M. L. DAVIS v. STATE HIGHWAY COMMISSION AND E'ASQUOTAKK 
HIGHWAY CORIMISSIOK. 

(Filed 27 January, 1926.) 

GovernmentState Highway Commission-HQhways-Detours. 
The State Highway Commission, as a governmental agency, is not 

subject to an action in tort for damages by the owner for the temporary 
taking of a part of his lands for a necessary detour for travel upon the 
State's highway. Jennings v. S ta t e  Highway Comnt iss im,  and L a t h a m  
v. S ta t e  H ighway  Commission, applied. 

APPEAL by plaintiff from Cranmer, J., at January 'Term, 1925, of 
PASQUOTANK. 

Civil action in  tort, instituted in the Superior Court of Pasquotank 
County, to recover of the defendant damages for the temporary use, 
pending the construction of a bridge on the State highway, of a right of 
way through plaintiff's farm, as a detour, said detour following an old 
road to plaintiff's pasture, and then across his pasture and out through 
his front gate back to the State highway. 

On the hearing, it was admitted, for the purposes of this suit, "that 
plaintiff owns the land described in the complaint, and that the detour 
established over the lands by the defendants was a lawful act on their 
part in constructing the road named in the pleadings and provided a 
proper detour while said main highway was closed." 

At the close of plaintiff's evidence, there was a judgment as of nonsuit, 
entered on motion of the defendants, from which plaintifl' appeals. 
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Aydlett & Simpson for plaintiff. 
W .  L. Cohoon, W .  L. Small and Ehringhaus & Hall  for defendants. 

STACY, C. J . ,  af ter  stating the case: The  judgment of nonsuit sustain- 
ing the demurrer to  the evidence must be affirmed on authority of Jen- 
nings v. Highway Corn., 183 N .  C., 68, and Latham v. Highway Corn., 
ante, 141. 

Affirmed. 

D. W. LOWMAN v. W. C.  ABEE, FRANCIS GARROU AKD J. G. BERRY, 
BOARD O F  COMMISSIONERS O F  LOVELADY TOWNSHIP,  BURKE 
COUNTY, AND LOVELADY TOWNSHIP,  W.  C. ABEE,  FRANCIS 
GARROU AND J .  G. BERRY. 

(Filed 27 January, 1926.) 

1. Condemnation-Highways-Township Statutes-Sand and Gravel from 
Owner's Other Lands-Actions-Trespass. 

Where a public-local act gives to a particular township the right to 
condemn lands for a public highway, and prescribes a method by which 
the damages to the owner shall be ascertained, but is silent as to the 
taking of top-soil, etc., for the road construction from the owner's lands 
outside of the right of way thus obtained, an action by the owner to 
recover damages for the taking of the top-soil outside of the right of 
way may be maintained under the general statutes on the subject. C. S., 
1712. (C. S., 3665, 3748(a), vol. 3, not applicable.) 

2. Same--Commissioners-Individual Liability. 
Under the allegation in this case the individual members of a town- 

ship road commi&ion are not liable, as such, for a trespass in taking 
the sand and gravel from the lands of the owner adjoining a highway, 
when acting within the scope of their official duties. 

The amount of recovery in the present action is limited to the specific 
sum demanded in the complaint when particularly stated, and may not 
be extended to that claimed in a general prayer for a larger amount. 

APPEAL by defendants from Harding,  J., at  October Term, 1924, of 
BURKE. Affirmed as to  board, reversed as to individuals. 

T h e  plaintiff brings this action against the defendants ( I )  As Board 
of Commissioners of Lovelady Township, Burke County, and Lovelady 
Township, ( 2 )  W. C. Abee, Francis Garrou and J. G. Berry, indi- 
vidually. 

Plaintiff alleges that  he is  a resident of Lovelady Township and owns 
certain lands, describing them. That  defendants are  residents of and 
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the duly elected road commissioners of Lovelady Townrrhip, under the 
provisions of chapter 426, Public-Local Laws 1915. That "at and dur- 
ing the time of the wrong hereinafter alleged," kept and maintained a 
large force of laborers, teams, etc., for the purpose of grading, laying out 
and changing the public roads of said township, etc. 

Plaintiff further alleges : 
"That during the year 1919 or fall of 1918, the said defendants entered 

the premises of the plaintiff above fully described and t3ok and appro- 
priated for said public road certain parts of the plaintiff's said land 
in  widening and changing the said public road as aforeszid, and located 
and appropriated a right of way over the plaintiff's lands for the said 
road. 

That in taking and appropriating a part of the plaintifl's said lands as 
aforesaid for a right of way for said road, the defendants entered his 
said premises with a force of hands and laborers and teams and road 
implements and graded the same down, and also entered other parts 
of plaintiff's said lands outside of the right of way so laid off over 
said lands as aforesaid, and took the topsoil thereof, plowing it up and 
hauling i t  away for topsoil for the said road as aforesaid. 

That in the taking of topsoil from the plaintiff's said premises, his 
fences were cut and removed and his pasture fence destroyed and his 
growing crop destroyed and tramped down, and in placecg his cultivated 
fields invaded, and timber cut and removed. 

That such entry by the defendants on the premises of the plaintiff 
as above alleged, outside of the right of way for the said road, as 
plaintiff is advised and verily believas, was unlawful and wrongful, being 
over the protest of the plaintiff and without his consent, and such entry 
and trespass without warrant and authority of law. 

That by reason of such unlawful entry and trespass and the taking 
of his topsoil as aforesaid, the plaintiff has suffered great damage in 
the sum of $300. 

Wherefore, plaintiff prays judgment for $1,000 damages, for costs 
and such other and further relief as to the court may seem just and 
the facts warrant." 

Defendants admit in their answer "that in constructing the highway 
they used a large force and that they took certain topsoil for building 
said highway." 

Defendants say "That all the acts done and performed by these de- 
fendants were done in  the official capacity as road commissioners of 
Lovelady Township and that they are not individually liable therefor. 

That section 4 of said chapter 426, Public-Local Lawtj of 1915, pro- 
vides the method and the time within which landowners shall proceed 
to collect such damages as they may be entitled to recover for the taking 
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of their lands for highway purposes; that i t  is provided in said section 
of said act that all claims for damages shall be filed 'within six months 
from the completion of such change or new road, but not later,' and 
defendants allege that plaintiff failed to so file his claim for damages 
within six rnonths from the completion of said change or new road; 
and defendants hereby specially plead said act and plaintiff's failure 
to file his claim within six months after the completion of said change 
or new road in bar of the plaintiff's recovery in this action. 

Defendants are advised and believe and so allege, that the method for 
the recovery of damages by a landowner as prescribed in chapter 426, 
Public-Local Laws of 1915, aforesaid, is exclusive, and that plaintiff's 
remedy, if any, is that prescribed in section 4 of said act; and none 
other; and defendants especially plead said act and particularly section 
4 thereof in bar of plaintiff's recorery in this action. 

That the complaint does not state a cause of action against the defend- 
ants for that it appears upon the face of the complaint that defendants 
are the duly constituted board of road commissioners of Lovelady Town- 
ship under the provisions of chapter 426, Public-Local Laws of 1915, 
and that the court will take judicial notice of the fact that under the 
provisions of said act the sole and exclusive remedy of the plaintiff, if 
any, is that prescribed by section 4 of said act, and that this action 
cannot be maintained by plaintiff." 

The following judgment was rendered by the court below: 
"This cause coming on to be heard upon the demurrer ore tenus of the 

defendant to the complaint on the grounds that the complaint does not 
set out facts sufficient to constitute a cause of action against the defend- 
ant ;  after hearing argument the court is of opinion that the complaint 
does set out facts sufficient to constitute action against defendants, and 
overrules demurrer, and defendants except, and this is defendant's ex- 
ception No. 1. The defendants then move the court to dismiss the action 
for that the proper method prescribed by the statute has not'been fol- 
lowed. Motion overruled. Defendants except, and this is defendants' 
exception No. 2. Defendants individually move to dismiss the action 
as to them individually, on the ground that there is no cause of action 
set up in the complaint against them as individuals. Motion is overruled 
and defendants as individuals except, and this is defendants' exception 
No. 3." 

All the defendants duly assigned error upon the exceptions and ap- 
pealed to the Supreme Court. 

Spainhour & Mu71 for plaintiff. 
Aaery & Ervin for defendants. 
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CLARKSON, J. The learned counsel for plaintiff, no doubt advertent 
to the decisions of this Court, drew his complaint to be sure of one cause 
of action-trespass in  taking "topsoil" off the land of plaintiff and put- 
ting it on the improved road. The road board of Lovelady Township, 
under Public-Local Laws 1915, ch. 426, part sec. 4, had the power '(that 
the board shall in  all cases, where they deem i t  necessary to make changes 
or lay out new roads, have the power of eminent domain, to take such 
lands as they may deem necessary for such changes or new roads, and 
they shall not be enjoined or stopped in  such work by :my landowner, 
but such landowner may, if he thinks himself damaged, file a claim for 
such damages at  any time within six months from the completion of such 
change or new road, but not later," etc. The act further provides how 
claim for damages shall be paid-assessment by arbitration with right 
of appeal. 

There is nothing in the act giving the road board of Lovelady Town- 
ship the power of authority to go on plaintiff's land and take "topsoil," 
to put on the changed or new road. The remtldy that the defendants say 
is sole and exclusive, given by the statute, can have no application when 
the statute does not authorize the taking of '(topsoil." 

There is a provision under "Eminent Domain," C. S., 1'112, as follows : 
"For the purpose of constructing and operating its work and necessary 
appurtenances thereof, or of repairing them after they shall have been 
made, or of enlarging or otherwise altering them, the corporation entitled 
to exercise the powers of eminent domain may, at  any time, enter on any 
adjacent lands, cut, dig, and takk therefrom any wood, stone, gravel, 
water or earth, which may be deemed necessary: Provzded, that they 
shall not, without the consent of the owner, destroy or injure any orna- 
mental or fruit trees." 

Under Public Laws 1921, chapter 2, sec. 22, large powers are given the 
State Highway Commission: "The State Highway Commission is  vested 
with the power to acquire such rights of way and title to such land, 
gravel, gravel beds, or bars, sand, sandbeds or bars, rock, stone boulders, 
quarries, or quarry beds, lime, or other earth or mineral deposits or 
formations, and such standing timber as it may deem necessary and 
suitable road construction, maintenance and repair, and the necessary 
approaches and way through, and a sufficient amount of land surround- 
ing and adjacent thereto, as it may determine to enable it to properly 
prosecute the work, either by purchase, donation or condemnation, in 
the manner hereinafter set out," etc. Wade v. Highway Corn., 188 N. C., 
210. There are no such broad and explicit powers in the road act for 
Lovelady Township. We do not think the courts should go beyond the 
language of the statute. 
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I n  Clifton v. Highway Corn., 183 N. C., 211, it was said: "It will be 
obserred that this act contains no such limitations as is provided in the 
statutes hereinbefore referred to with respect to dwellings, trees or 
yards. I n  the absence of constitutional or statutory restriction, the 
power of the State to appropriate private property to public use 
extends to erery species of property within the territorial jurisdictivn." 

This decision was rendered on the facts that there was a building in 
the highway as laid out and it could be removed to build the road. This 
right is restricted in some statutes and if so the statute must be fol- 
lowed. 

The plaintiff, as we construe the complaint, presents definitely a cause 
of action in taking the "topsoil." I n  the complaint he speaks "of the 
wrong hereinafter alleged" and definitely sets out the wrong, taking the 
L (  topsoil," and asks for fixed damages of $300. I n  the prayer he asks 
for $1,000 damages. Our practice is liberal, but we cannot put in the 
complaint language that the pleader has not. We can only hold on the 
complaint that the action is for trespass in taking the "topsoil" and that 
is the only action definitely alleged. 

Under Roads and Highways, chapter 70, article 4, C. S., 3668, (see, 
also, sections 3817, 3818), right is given to township road board to take 
"topsoil," but the remedy is different from the Lovelady Township road 
law. 

C. S., 3668, supra, is as follows : "The county road commission created 
by this article, or any other road commission or board, or the board of 
county commissioners, having charge of the road work in any county, 
township, or road district, or the State Highway Commission, is hereby 
authorized through its agents to enter upon any land in said county, to 
cut and carry away any timber except trees or groves on improved land 
planted or left for shade or ornament, dig or cause to be dug and carry 
away any gravel, sand, clay, dirt, or stone whiCh may be necessary for 
the proper repair and construction of roads in said county, and make 
or cause to be made such drains or ditches upon any land adjoining or 
lying near any road in said county that the said commission or board 
may deem necessary for the better condition of the road; and the drains 
and ditches so made shall not bc obstructed by the occupants of such 
land or any other person; and any person obstructing such drains and 
ditches shall be guilty of a misdemeanor. Before entering upon land 
as authorized by this section, it shall be the duty of the said commission 
or board, through its representatives, to serve notice upon the owner or 
owners of said land, notifying them that certain material authorized 
to be taken by this section is required for the road work." 
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Volume 111, C. S., 3748a, applies to "road commission or other road 
authorities in any county," not to Lovelady Township. See C. S., chap. 
70, Art. 7, and Public Laws, Ex. Session, 1920, chap. 60. 

The defendant road board gave no notice under 36681, supra, before 
taking the "topsoil." C. S., 3670, says the owner "mag present to the 
authorities" the claim. We think, taking into consideration all the 
statutes on the subject, the action is properly brought for '(topsoil" in 
the Superior Court. Under the allegations in the complaint and the 
facts and circumstances of this case, we cannot hold the township road 
board individually liable. Templeton v. Beard, 159 N. C., 63; Hipp v. 
Farrell, 169 N.  C., 551; S. c., 173 N. C., 167; Carpenter v. R. R., 
184 N. C., 400; Je7tl'cl;lts v. Griffith, 189 N.  C., 633; Noland Co. v. 
Trustees, 190 N. C., 250; Hyder v. Henderson Co., 190 :Y. C., 663. 

We think the judgment of the court below should be modified, and we 
hold, under the law as we construe i t :  

(1) That the complaint states a cause of action in trespass for the 
recovery of damages for "topsoil" and the Superior Court has jurisdic- 
tion. 

(2) There is no sufficient allegation in the complaint to hold the road 
board individually liable. 

For  the reasons given, the judgment of the court below is 
Affirmed as to board. 
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IDA MAE SOUTHWELL, ADMINISTRATRIX OF H. J. SOUTHWELL, v. AT- 
LANTIC COAST LINE RAILROAD COMPANY. 

(Filed 17 February, 1926.) 

1. Commerce - Courts - Concurrent Jurisdiction - Federal  EmpIoyers' 
Liability A c t F e d e r a l  Decisions. 

Where the State court wherein the action was brought has concurrent 
jurisdiction with the Federal Court over the subject-matter under a 
Federal statute, a s  in this case, the Federal Employers' Liability Act, in  
interstate commerce, the decisions of the Federal Court will control. 

2. Master and S e r v a n t E m p l o y e r  and Employe-Safe Place t o  Work- 
Railroads. 

Under the Federal Employers' Liability Act the master is  not held 
to the duty of an insurer in providing his servant a safe place to  work, 
but only to  exercise due care therein, which duty is nondelegable, and is 
only liable in i ts  negligent failure to do so, proximately resulting in  the 
injury. 

3. Same--Wrongful Death-Survival of Action. 
Under the Federal Employers' Liability Act a cause of action survives 

the negligent killing of a n  employee, in behalf of the beneficiaries named 
in the statute. 

4. Courts - Jurisdiction - Evidence - N o n s u i t T ~ i a l s - - S t a t e  Court- 
Federal  Courts-Federal Employers' Liability Act. 

On defendant's motion a s  of nonsuit in an action brought in the State 
court under the Federal Employers' Liability Act, the rule in our juris- 
diction that  the evidence is  to be construed in the light most favorable to 
the plaintiff applies. 
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Master and Servant - Employer and Employee - Negligence - Safe 
Place to Work-Homicide-Federal Employers' Liability A c t E v i -  - - 
denceNonsuit .  

In  an action to recover damages from a railroad compmy for a wrong- 
ful death negligently caused to an employee in interstate commerce, 
there was evidence tending to show that the deceased was a n  engineer 
on defendant's train and was killed by another employee, assistant yard- 
master, who also had been deputized a s  a special policeman during a 
strike, a s  the deceased was still on the defendant's premises and pre- 
paring to leave after he had completed his run, and that his coemployee 
and he had bad blood between them and threats had passed, with the 
knowledge of the defendant's vice principal, and under sul-h circumstances 
that  the vice principal could reasonably have anticipated the occurrence, 
and have prevented the killing; that  he knew that the coemployee was 
armed with a pistol, and shot the deceased while unarmed, without 
provocation : Held, sufficient upon the defendant's actionable negligence 
in failing to supply the servant with a safe place for the performance 
of his duties, and to deny defendant's motion as  of nonsuit. 

Same-Issues-"Wanton and Wilful Killing." 
Where a n  action for a wrongful death is made by the pleadings to 

rest solely upon the issue as  to plaintiff's negligence, and the evidence is 
in conformity therewith, a n  issue submitted by the defendant as  to  
whether the act was "wanton and wilful" is properly re fxed .  

Evidence - Cross-Examination - Contradictory Statem.ents of a Wit- 
nes-Questions for Jury-Nonsuit. 

Where a witness has testified on cross-examination contradictory of 
material matters theretofore testified on direct examination, the weight 
andemedibility of the evidence i s  for the jury, and a motion as  of non- 
suit predicated thereon will be denied. 

APPEAL by defendant  f r o m  Dunn, J., a n d  a jury,  a t  May Term,  1925, 
of XEW HAXOVER. N o  error. 

Civil action brought by plaintiff, administratr ix  of deceased, t o  recover 
damages f o r  alleged negligence of t h e  defendant  t h a t  resulted in t h e  
death of plaintiff's intestate. 

~ e f e n d a n t  objected to  the  second issue and  tendered t h e  issue: "Was 
plaintiff's intestate killed by the  wanton and  wilful act  of :H. E. Dallas?" 
T h e  court  below refused to submit  t h e  issue. Defendant  duly excepted 
a n d  assigned error .  - 

T h e  issues submitted t o  t h e  j u r y  and  their  answers thereto were a s  
follows : 

"1. W a s  t h e  plaintiff's intestate, a t  the  t ime of t h e  killing engaged in 
inters tate  commerce? Answer : Yes. 

"2. W a s  t h e  plaintiff's intestate killed by  t h e  negligence of t h e  defend- 
an t ,  a s  alleged i n  t h e  complaint ? Answer : Yes. 

"3. I f  so, what  damage  is  plaintiff entitled to  recover of the  defend- 
a n t  ? Answer : $12,000." 
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On the trial in the court below, the defendant introduced no evidence, 
but made numerous exceptions and assignments of error to admission 
and exclusion of evidence, to refusal to give its prayers for instructions 
and to certain excerpts from charge as given, and appealed to the 
Supreme Court. 

L. Clay ton  Grant ,  It'eeks & Cox and D y e  & Clark for plaintiff .  
T h o m a s  W .  Dacis  and Rountree & Carr for defendant.  

CLARKSON, J. At the close of all the evidence plaintiff's counsel con- 
sented that the court might answer the first issue "Yes," and that the 
evidence of the defendant upon the question of the deceased being en- 
gaged in interstate commerce should be eliminated from the record on 
appeal. On the first appeal of this case, defendant made a motion for 
judgment as of nonsuit (C. S., 567), at the conclusion of  lai in tiff's 
evidence. Plaintiff appealed to the Supreme Court and the judgmerit 
of nonsuit was set aside and a new trial awarded. Soufhzuell 2). R. R., 
189 S. C., p. 417. From the finding on the first issue the alleged action- 
able negligence must be determined under the Federal Employers7 
Liability Act. 

"In construing a Federal Statute, a State Court is bound by the con- 
struction placed on it by the Federal Courts." 7 R. C. L., p. 1013; 26 
R. C. L., p. 955; Statutes, sec. 219; N a n g u m  v. R. R., 188 N. C., p. 694. 

I n  Barbee c. Dacis, 187 N .  C., p. 53, we said: "The Federal Employ- 
ers' Liability Act, enacted by Congress, has been held constitutional, 
under the power committed to it by the commerce clause of the Consti- 
tution, and all states are bound by its provisions. The Constitution of 
the United States is the 'golden cord' that binds the states together." 
264 U. S., 588. Second Employers'  L iab i l i f y  Cases, 223 U .  S., 1; 
Philadelphia B. d IT'. R. Co. T .  Schubert ,  224 r. S., 603. 

The Federal Employers' Liability Act (the first was declared Gncon- 
stitutional), the second mas approved 22 April, 1908, and declared con- 
stitutional by the Supreme Court of the United States, 15 January, 
1912. Second Employers'  Liabi l i ty  Cases, mpra. 

Roberts Injuries Interstate Employees, pp. 5, 6, 7, says : "The first 
section provides that every common carrier by railroad while engaged 
in interstate commerce, shall be liable to every employee while employed 
by such carrier in such commerce or in case of his death, to certain 
beneficiaries therein named, for such injury or death, resulting in whole 
or in part, from the negligence of the carrier, or its employees, or by 
defects or insufficiencies due to negligence in any of its equipmerits or 
property. The second section provides that every common carrier by 
railroad on lands of the United States other than streets shall be liable 
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in the same way to any of its employees. The third section provides 
that contributory negligence shall not bar recovery, but shall only 
diminish the damages, except that no employee injured or killed where 
the violation of a safety law for employees contributed to the injury, 
shall be held to have been guilty of contributory negligence. The fourth 
section provides that assumption of risk shall not be a defense, where the 
violation of a safety law contributed to the accident. The fifth section 
declares all contracts or devices intended to exempt thch carrier from 
liability under the act to be void, except that the carrier may plead 
as a set-off any sum if paid to the injured employee as insurance or relief 
fund. Section six provides that any action under the act is barred after 
trvo years. Section eight provides that the act does not limit the obliga- 
tion of a common carrier under any other Federal law or affect any 
pending suits under the 1906 act." At pp. 10, 11, it is said: "In 1910 
Congress passed two important amendments to the Federal Employers' 
Liability Act. One provides that any action under the act may be 
brought in a circuit court of the United States in  the district of the - 
residence of the defendant, or in which the cause of action arose or in 
which the defendant shall be doing business at the time of commencing 
such action, and further provides that the jurisdiction of the courts 
of the United States shall be concurrent with that of the courts of the 
saveral states, and any case arising under the act and brought in any 
state court shall not be removable to any of the United States. The 
second amendment provides, that, 'any right of action given by this 
act to a person suffering injury shall survive to his or her personal repre- 
sontative, for the benefit of the surviving widow or husband and chil- 
dren of such employees, parents, and, if-none, then of the next of kin 
dependent upon such employee, but in such cases there shall be only 
one recovery for the same injury.' " 

"1n.construing the Federal Employers' Liability Act, the decisions of 
the national courts control over those of the state courts. For example, 
in determining when a carrier is guilty of negligence under the act; 
when an employee assumes the risk; what proof creates a dependency 
in death cases within the meaning of the act; whether there is any 
evidence tending to show liability sufficient for the case to be submitted 
to the jury; the measure of damages and instructions thereon, are all 
matters upon which the decisions of the national courts control. Where 
the decisions of the Federal courts on a question undel. the act are 
conflicting, then a state court will follow those decisions of the national 
courts which appear to it to rest on the better reason. . . . I n  all 
actions under the Federal Employers' Liability Act prosecuted in the 
state courts, the rules of practice and procedure are governed by the 
laws of the states where the cases are pending. Questions as to whether 
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amendments shall be permitted to petitions or answers; when motions 
to elect should be sustained or overruled; the rules of evidence; vari- 
ances; excessiveness of verdicts and similar questions of practice and 
procedure, are matters to be determined solely by the state courts in 
accordance with the statutes of the state and their rules applying the 
same." Roberts, supra, pp. 15, 16. 

"The first section of the Federal Employers' Liability Act provides 
that eyery common carrier by rail while engaging in  interstate com- 
merce and while the servant injured or killed is employed in such com- 
merce, is liable ' for such injury or death rml t ing  i n  whole or i n  part 
from the negligence of  any of the oficers, agents or employees of such 
carrier, or by reason of any defect or insufficiency due to its negligence 
in its cars, engines, appliances, machinery, track, roadbed, works, boats, 
wharves, or other equipments.' . . . The clause relating to negli- 
gence in the first section of the Federal act has two branches; one govern- 
ing the negligence of any of the officers, agents or employees of the 
carrier, which abolishes the common-law fellow-servant doctrine; and 
the other relating to defects and insufficiencies due to negligence in the 
railroad's rolling stock, machinery, track, roadbed, works, boats, wharves, 
or other equipment. These two clauses, it has been held, cover any and 
all negligent acts of which the carrier could have been guilty under the 
common law. . . . Except that it abolishes the common-law rule 
of nonliability for injuries to employees within its terms due to negligence 
of fellow-servants, the first section of the Federal Employers' Liability 
Act which defines when a carrier is liable, adopts the common-law rule 
of negligence as to the two branches of liability mentioned. Under the 
act, the company is not a guarantor of the safety of the place of work 
or of the machinery and appliances of the company. The extent of its 
duty to its employees is to see that ordinary care and pm~dence are 
exercised to the end that the place in  which the work is to be performed 
and the tools and appliances of the work may be safe for the workmen. 
To convict a defendant railroad company under the first section as to 
defects, the plaintiff must prove the existence of the defect complained 
of;  that it was a defect of such a character as to cause its existence 
to be a negligent failure on the part of the defendant and that the defect 
was the proximate cause of the injury." (Italics ours), Roberts, supra, 
pp. 18, 19, 20. 

One of the leading cases under the Federal Employers7 Liability Act 
mas that of Seaboard A. L. R. Co. c. Horton, 233 F. S., p. 501, reversing 
this Court (162 N. C., 424). .Mr. Jusfice Pitney said: "It was the 
intention of Congress to base the action upon negligence only, and to 
exclude responsibility of the carrier to its employees for defects and 
insufficiencies not attributable to negligence. The common-law rule is 
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that an employer is not a guarantor of the safety of the place of work 
or of the machinery and appliances of the work; the extent of its duty 
to its employees is to see that ordinary care and prudence are exercised, 
to the end that the place in  which the work is to be performed and the 
tools and appliances of the work may be safe for the workmen. Hough v. 
Texas  & P .  R. Co., 100 U. S., 213; Washingfon  & G. R. Co. v. McDade, 
135 U.  S., 554; Choctaw, 0. & G. R. Co. v. XcDade,  191 U. S., 64, 67." 
Under the act the alleged negligence must be the proximate cause of the 
injury. 

State laws, in so fa r  as they cover same geld were superseded by 
Employers' Liability Act of 1908. See cases cited in  Eose's Notes on 
U. S. Reports, Revised Ed. Supplement, vol. 4 (1925), p. 1022. 

I n  20 Rose's Notes on U. S. Reports, p. 1079, to Seaboard A i r  Line 
R. R. Co. v. Horton,  supra, is said: "Question whether railroad is 
negligent in leaving water crane so close to track as to injure brakeman 
on duty was for jury. Rmn v. R. R., 170 N.  C., 139, holding railroad 
is under duty to furnish safe place to work and allowiiig recovery for 
injuries to pump repairer slipping on ice." I n  the Renn case, w p r a ,  
this Court has discussed the U. S. cases and followed the negligence rule 
as laid down by the Supreme Court of United States in  the Horton case. 
This is the well established rule of this Court and reiterated frequently 
at the present term. For example, speaking to the subject in Bame.s v. 
Util i ty  Co., 190 K. C., p. 387, this Court held: "It is the duty of the 
master, in the exercise of ordinary or reasonable care, to furnish or 
provide his servant a reasonably safe and suitable place in which to 
work. This duty is primary and nondelegable. Cable v. Lumber Co., 
189 N .  C., p. 840; Riggs v. Mfg .  Co., ante,  256; Paderick v. Lumber Co., 
ante, 308." Riggs case, supra:  "The master is not an insurer." The 
failure of the duty must be the proximate cause of the injury. 

The defendant relies on its motion of judgment as of nonsuit. C. S., 
567. I n  its brief it states: ('The present trial was before Dunn, J., 
and defendant moved for nonsuit at  the close of plaintiff's evidence, and 
also at  the close of all the evidence, which motions were overruled, and 
verdict and judgment for plaintiff for $12,000 was rendered, and the 
defendant appealed from said judgment." 

The accepted rule of actionable negligence in this State is that of the 
United States. The common-law rule. 

The question here presented did defendant under Horton  case, s u p ~ a ,  
"see that ordinary care and prudence is exercised to the end that the 
place in which the work is to be performed . . . may be safe for 
the workman," and was the failure the proximate cause of the injury? 

"On a motion to nonsuit, the evidence is to be taken in the light most 
favorable to plaintiff, and he is entitled to the benefit of every reasonable 
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intendment upon the evidence, and every reasonable inference to .be 
drawn therefrom. Christman v. H i l l k r d ,  167 N.  C., 6 ;  Hancock v. 
Southgate, 186 N. C., 282;  Oil Co. v. Hunt ,  187 N.  C., 157; Hames v. 
Utilities Co., 188 N.  C., 465; Liltdsay v. Lumber Co., 189 N .  C., 119; 
Baltimore & 0. R. R. Co. v. G r o ~ g w ,  U .  S. Supreme Court (filed 5 
January, 1925)." Barnes v. Util i ty  Co., 190 N.  C., 385. 

The language in  the Groeggsr case, U. S .  Supreme Court, supra, is:  
"The credibility of witnesses, the weight and probate value of evidence 
are to be determined by the jury and not by the judge. However, many 
decisions of this Court establish that, in  every case, it is the duty of 
the judge to direct a verdict in favor of one of the parties when the 
testimony and all the inferences which the jury could justifiably draw 
therefrom would be insufficient to support a different finding." 

I s  there sufficient evidence under the law to be submitted to the jury, 
that discloses a failure by defendant to perform its duty which prox- 
imately caused plaintiff's intestate's death? 

The facts, taken in a light most favorable to plaintiff, are as follows: 
Union Station in Wilmington, X. C., is so arranged that there is a 
concourse for passengers to go through leading to gates which one passes 
through as a passenger coming from or going to the trains, from Front 
Street in Wilmington. For employees, i t  is different. I n  going or coming 
from Front Street ordinarily the employees cross a concrete bridge, just 
west and north of the concourse for passengers, and enter through a 
gate to an enclosure to go to or return from the train sheds and rail- 
road tracks, in the discharge of their duties. This enclosure is on the 
premises and under the control of defendant. At the time of the occur- 
rence, the Lieutenant of Police office, claim agent office and office of sta- 
tion or yardmaster, were side by side and facing the enclosure inside the 
g a t e t h e  station or yardmaster's office, with a door faced the enclosure 
just inside and at the gate entrance. Inside the enclosure, not far from 
the gate fence entrance to station, and near to station or yardmaster's 
office door was the head of steps to lower yard. H. E. Dallas, on 18 
July, 1922, occupied the position of assistant yardmaster and E. L. 
Fonville was general yardmaster in charge of all terminal employees 
working on Wilmington terminal. Dallas had authority under Fonville. 
The next superior officer above F o n d l e  was the superintendent, W. H. 
Newell, J r .  As yardmaster, Fonville had authority, for failure to obey 
his orders, to hold an employee out of service and pass investigation to 
superior officer with recommendations, which are usually followed in 
such matters. Dallas was a special police officer sworn in by the mayor 
of Wilmington, at  the request of the defendant, about ten days to two 
weeks before the shooting. H. J. Southwell, plaintiff's intestate, was an 
engineer and ran from ~ i l m i n ~ t o n  to Faye~teville and return. I t  was 
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customary for the engines to be left at  the roundhouse when in from a 
run, and it was customary for the engineers to go to the wash house and 
change clothes before going off the premises. The wash house was near 
the train shgds, some distance from the exit and entrance gates of 
employees. At the time of the killing of Southwell by Dallas, there had 
been a strike among the shopmen and the property of the railroad was 
picketed. A. L. Kelly was Lieutenant of Police department, for the 
railroad at  Wilmington, N. C. C. B. Holloman was a special officer 
under Kelly and their office was near the gate. The strike started 1 July, 
and between that time and the killing, on the 18th, Fonville had seen 
Dallas carrying a pistol on the premises of the railroad company. On 
18 July, and for some time prior thereto he had been performing 
other duties additional to the ordinary duties of assistant yardmaster, 
in the nature of inspecting and working on outgoing and morning trains, 
which carried him about different places on the yard, Smith Creek yard 
and Union Station. Dallas worked in  the yard office under Fonville, he 
was car inspector at  different places-worked as inspectoir under shed. 

Southwell's attitude was antagonistic towards the strike-breakers. 
W. H. Newell, Jr., superintendent of defendant company, had discussed 
the difference between Southwell and Dallas with Southwell, prior to 
the killing, in the presence of C. S. Taylor, master mechanic and shop 
superintendent of defendant, cautioned him about the :remarks he had 
made to Dallas-that if anything happened to Dallas, in view of his 
remarks i t  would not look good for him; he, Newell, would have little 
influence in getting him out of trouble. H e  told Southwell to go ahead 
about his work and keep his mouth shut and attend to his own business. 
Dallas had told Fonville (this was known to Newell) that while working 
out on the train on which Southwell was engineer he laid his raincoat 
down and when he went back to get it Southwell had removed it. South- 
well asked him what he was looking for, he told him his raincoat. South- 
well replied he would not need i t  he would need a wooden coat. And 
again, Dallas went in between two cars to adjust an air hose or stop a 
leak that the cars moved forward and when he came out he remarked 
to Southwell "You liked to have gotten me that time." Southwell said: 
"Better luck next time," and used abusive language. 'The tracks run 
east and west and are numbered 1, 2, 3, 4, 5, 6, etc., 6 being north of 1. 
Fonville saw Dallas near 7 o'clock, the evening of the killing. They 
were at  Union Station together under the shed, about the butting block 
at  railroad track No. 6, five to eight minutes before the killing. They 
went together in a westwardly direction on the premises ordinarily used 
by the employees-towards the front gate or outlet. Fonville's office was 
the first westwardly as you come in the entrance gate. From track 6 
to the place of the killing was about 150 feet and about 30 feet from 
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Fonville's office door. Fonville saw a gun in Dallas' possession as they 
went along-38-calibre blue steel pistol. I t  came near falling out of his 
pocket. He  had his arm around Dallas' waist at  the time. Dallas had 
previously stated the incidents before related with Southwell. At the 
time Fonville had his arm around Dallas, in the conversation Dallas 
said: "I want to see Southwell and ask him to lay off of me and let 
me alone." To use his exact words, he said: "Cap, all I want to do 
is to ask Southwell to lay off of me and let me alone." This was said 
the second time at the gate just prior to the killing. 

There was a difference how the shooting occurred. I t  took place on 
defendant's premises, which was practically enclosed, about 40 feet from 
the gate exit that Southwell was going to from work. About 1 2  or 15 
feet from office of A. L. Kelly, Lieutenant of Police. H e  was there 
immediately after the firing. Southwell, freight engineer, had come in on 
his run, put his engine up and gone to the engineer's wash room. The 
wash room is not far from track 6, where Fonville and Dallas started 
on their way to Fonville's office at  the gate. The time Southwell's train 
came in was known to both Fonville and Dallas. Fonville, on the way 
from track 6 to gate had his arm around Dallas, with knowledge of the 
blue steel 38-calibre pistol that Dallas had. Armed, Dallas, tells Fonville 
then at  the gate that "A11 I want to do is to ask Southwell to lay off 
of me and let me alone." At the time Fonville knew the "wooden coat" 
and "better luck" incidents, told him by Dallas. According to Fonville, 
at  the time he and Dallas parted .at the gate, the exit for Southwell, 
Dallas again repeated "Cap, all I want to do is to ask Southwell to lay 
off of me and let me alone." H e  addressed his superior officer "Cap," 
acknowledging authority. Fonville, from what he said, did not restrain 
his subordinate. Both, standing at the gate. Southwell, the engineer, 
had come in on his run, put up his engine and had gone to the wash 
room, cleaned up and near 7 ,o'clock p. m. started to his home. H e  
had in his right hand his engineer's bag, brown tin box made grip 
fashion, and to leave the defendant's premises started towards the gate 
to get on Front Street. H e  was shot by Dallas on the premises of de- 
fendant about 40 feet from the gate, and 6 or 8 feet of the superintend- 
ent's office building. 

The testimony of Fonville that he and Dallas parted at the gate and 
he told Dallas not to see Southwell; that if he saw Southwell and talked 
to him it might bring about unpleasant circumstances, and went in the 
direction of his office-casually took a look to the right and saw Dallas 
and Southwell approaching each other, knowing there was enmity b e  
tween the two turned back and went for the purpose to separate them. 
Got about 3 steps further in direction of parties and gun fired. After 
the shooting Dallas went immediately into Fonville's, the yardmaster's, 
office. 
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A. T.  Peters testified, in  par t :  "While standing there I saw two men 
pass, one had his arm around the other one; one was Mr. Dallas and 
he was on the right and they were going toward the gate that lets out 
on Front Street. The same walk goes out to Front Street and runs back 
to the express office, and is on the west side of the bridge. I saw Mr. 
Dallas when they tried the criminal case and he was the man I saw 
pass. The other man was kind of pulling him along going toward this 
gate when I seen them. I can't describe this other man but he was 
built like X r .  Fonville. H e  seemed to be trying to carry him and pull 
him off toward the gate there and his coat was up off of that gun and 
I happened to see the gun; at least a colored person coming from the 
express office said: 'Cap, you are about to lose your gun.' That's how 
come me to look at it and see it. Then I got behind the steel door and 
stayed behind it, I reckon, three or four minutes, I don't know exactly 
how long, but a short interval of time, and I heard {he gun fire. I 
looked out and seen a man running, and this same man I had seen 
with the gun in his pocket following him." 

Southwell, after he was shot, said: "Oh, Lord; Oh Lord; I am going 
to die," and told E .  C. Marshburn immediately after the shooting; "I 
am shot, Dallas shot me through and through and I am going to die." 

Ida Mae Southwell, his widow and plaintiff administratrix, testified 
that Southwell was 43 years old and in good health; ezrned $250.00 a 
month. They had two children-a boy and girl-8 and 11 years old; 
personal living expenses amounted to about $50.00 a month. Weighed 
about 175 ~ o u n d s .  He  died following morning 3 :30 o'clock after he was 
shot. 'Q. What did he say with reference to how he mm shot?" dns . :  
"Why he said he was coming from his engine on his way home, and 
just as he got in the concourse he saw two men come from behind a 
truck, and one went in  the opposite direction from t h ~  other, and he 
said Mr. Dallas came up to him with the gun raised to his head and 
just as he approached him, he knocked it down, and the load went in his 
stomach, and that Dallas said: 'I am going to kill you; this is your last 
day,' and Mr. Southwell said: 'If we have any difference let's settle it 
anither way.' He  said the man that turned- was Mr. Roy Fonrille, 
Mr. E. L. Fonville, who testified here yesterday.') 

There was some evidence that Dallas was on duty as to railroad mat- 
ters at the time, but it was admitted that Dallas was at the time of the 
killing a special police officer, sworn in at the request of defendant; 
taking meals three times a day in the dining car, was armed, inside the 
enclosure with the knowledge and with his superior, Fonville, and dis- 
cussing the attitude of the engineer towards him, admittedly immediately 
before the killing. 
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The  complaint was based on negligelice and not a "wanton and wilful 
act," as contended by defendant. I t  is charged in  the complaint "that 
the defendant negligently failed to discharge i ts  duty to plaintiff's in- 
testate i n  that  i t  failed to (use due care) furnish him a safe place to 
work," etc. I t  then gives the details of the failure. The  court below, in 
construing the complaint founded the issue on negligence and on this 
theory it was tried. T h e  court below, without exception by defendant, 
charged the jury:  "Therefore, gentlemen of the jury, it  becomes neces- 
sary for the court to charge you as to what constitutes negligence. 
Negligence is  the failure to do what a reasonably prudent man, guided 
by those circumstances which ordinarily regulate the conduct of human 
affairs, would do, or the doing of something which an  ordinarily prudent 
man would not have done under the existing facts, or similarly situatrd. 
I n  determining whether due care has been exercised in any given situa- 
tion by the party alleged to have been negligent, reference must always 
be had to the facts and circumstances of the case, and the surroundings 
of the party at the time, and he must be judged by the influence which 
those facts and circumstances and his surroundings nould hare  had upon 
a man of ordinary prudence in shaping his conduct, if he had been 
similarly situated, but every negligent act does not, of itself, involve 
liability. The  conduct of the party sought to be charged, or his failure 
to exercise proper care, must amount to what is known in law as action- 
able negligence, and in order to establish actionable negligence in the 
case a t  bar, and before you can answer the second issue 'yes7 the plain- 
tiff is required to sliow by the greater weight of the evidence, the burden 
being upon her, first, that  there was a failure upon the part of the 
defendant company to exercise proper care in the performance of some 
legal duty which it owed to the plaintiff's intestate under the circum- 
stances in  which they were placed; proper care being that degree of 
care, which a reasonably prudent man would have exercised under like 
circumstances and when charged with a like duty, and, second, that such 
negligent breach of duty was the proximate cause of the death of plain- 
tiff's intestate and, by proximate cause is meant the dominant, efficient 
cause, the cause without which an  in jury  would not have occurred; the 
cause that  produced the result complained of in continuous sequence, 
and one which any man of ordinary prudence could have foreseen would 
probably result under the facts as  they existed. . . . Now the 
court charges you that  a master owes a servant the same duty with 
respect to his  person that  i t  does to a third person, and i s  required to 
exercise due care for his  safety; so, without regard to whether Dallas 
was or was not on duty a t  the time he  shot and killed plaintiff's intestate, 
the court charges you that  the defendant company owed Southwell 
the legal duty of protecting him from a sudden assault by H. E. Dallas 



164 I N  THE SUPREME COURT. [I91 

if, in the exercise of proper care and by doing what a reailonably prudent 
man would have done under the circumstances, i t  could have foreseen 
that an assault would probably have been made upon engineer Southwell 
by Dallas in time, by the exercise of ordinary care, to have prevented it. 
Now, the court charges you that if the plaintiff has satisfied you by the 
greater weight of the evidence that at  the time of the killing of engineer 
Southwell, the defendant, through its officers, or agents, knew, or by the 
exercise of proper care, could have known, that Dallas intended to assault 
engineer Southwell, and, if the plaintiff has further sat ided you by the 
greater weight of the evidence that by the exercise of proper care the 
defendant through its officers and agents could have prevented the 
altercation which resulted in the death of plaintiff's intestate, and you 
further find, by the greater weight of the evidence, the burden being 
upon the plaintiff, that the defendant through its officers and agents, 
failed to exercise that care and take those precautions which an ordi- 
narily prudent man would have exercised and taken u d e r  the existing 
circumstances to prevent the altercation between the t,wo men which 
resulted in the death of engineer Southwell, then such failure on the part 
of the defendant company would be negligence and, if ,you are further 
satisfied by the greater weight of the evidence, the burden being upon the 
plaintiff, that such negligence was the proximate cause of the death of 
plaintiff's intestate, it would be your duty to answer the second issue 
'yes,' for it is the duty of the master to take such precautions as a man 
of ordinary prudence, under similar circumstances, ~ ~ o u l d  have taken, 
for the purpose of protecting an employee against a peril of the transitory 
class." To the foregoing paragraph defendant excepted, because there 
was not sufficient evidence to go to the jury on the questions involved. 
We are of the opinion that the evidence was sufficient and. the assignment 
of error cannot be sustained. 

The first position of defendant is: "The court erred in admitting evi- 
dence of a telephone conversation by Dallas to ascertain if Middlebrook, 
a trainman, had left home to report for work, for the purpose of showing 
Dallas was engaged in the duties of his employment." We think, under 
all the evidence, the admission of this incident is not prejudicial. 

The third position of defendant is:  "The killing of Southwell by 
Dallas was a wilful act, wholly outside of the scope of the employee's 
authority and the defendant is not liable therefor." We do not think 
this position applicable under the facts and circumstances of this case. 
I t  is well settled that plaintiff cannot recover for "wilful injury," but 
only in  case of negligence, on which theory the case was tried. Thorn- 
ton's Fed. Employers Liability Act (3d ed.), sec. 196, and cases cited. 

The fourth position of defendant is: "The court erred in submitting 
the question of negligence as the second issue, instead of the issue of 
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whether intestate was killed by the wanton and wilful act of Dallas, 
tendered by defendant." We do not think this position applicable under 
the pleadings and facts and circumstances of this case. 

The gist of the controversy is defendant's second position: "There 
is no evidence in this record to authorize a finding that defendant was 
negligent in failing to protect Southwell f rom Dallas, or otherwise." 

We think the facts and circumstances in the present appeal substan- 
tially those in which the motion as of nonsuit was overruled in the prior 
appeal to this Court. Southwell v. R. R., 189 N. C., supra. 

I n  W i m b e r l y  v. R. R., 190 S. C., 447, it is said: "Animadverting on 
a similar situation in Shell u. Roseman,  155 N. C., 94, Allen,  J., said: 
'We are not inadvertent to the fact that the plaintiff made a statement 
on cross-examination as to a material matter, apparently in conflict with 
his evidence when examined in chief, but this affected his credibility 
only, and did not justify withdrawing his e d e n c e  from the jury. 
W a r d  2;. ~l l fg .  Co., 123 X. C., 232." S h a w  v. Handle Co., 188 N .  C., 
236; I n  re  Fuller, 189 N .  C., 512. 

Under all the facts and circun~stances of the case, the defendant did 
not, as laid down in the Horton  case, supra, 233 U .  S., in "the extent 
of its duty to its employees see that ordinary care and prudence was 
exercised to the end that the place in which the work is to be performed 
. . . may be safe for the workman." Southwell v. R. R., 189 N. C., 
at p. 420. 

The court below charged the jury: "I am giving you this special 
instruction at the request of the defendant railroad company: 'If the 
jury shall find by the greater weight of the evidence that defendant has 
been guilty of actionable negligence, as heretofore defined in these in- 
structions, then it will be necessary for you to consider what, if any, 
damages the plaintiff is entitled to recover. The rights and liabilities of 
the parties in this action are governed by an act of Congress known 
as the Federal Employers' Liability Act, and the amount of damages, 
if any, which may be recovered is fixed and limited by the provisions 
of that act as construed by the Federal Courts,'" etc. The court then 
gave defendant's request in its own language as to the measure of 
damages. 

Under all the facts and circumstances of the case, both the direct and 
circumstantial evidence, we think that there was sufficient evidence to 
warrant the jury in finding that defendant was guilty of actionable negli- 
gence under the Federal Employers Liability Bct. The genera1 yard- 
master at  the Wilmington terminus knew, or in the exercise of reason- 
able care ought to have known, that the plaintiff's intestate, an engineer, 
had to pass out of the gate near his office about the time he approached 
the gate and was shot by defendant's employee, Dallas. By looking, there 
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was no obstruction, he could have easily been seen appro~.ching the gate, 
for  some distance by the yardmaster. T h e  engineer came off h is  r u n  
and washed up and changed his clothes, and was approaching the gate, 
unarmed, with his engineer's bag in his right hand. The yardmaster 
knew Dallas, the employee under him, had a pistol.' Dallas was in the 
passage way of the engineer going off duty and had had some previous 
difference with the engineer-known to the yardmaster. Immediately 
before Dallas shot the engineer he  acknowledged the superiority of the 
yardmaster and addressed him as "Cap, all I want to do is  to ask 
Southwell to lay off me and let me alone." T h e  words "yardmaster" 
ex vi termini, indicate one in  authority. The  yardmaster l a d  the author- 
i ty to stop Dallas. The  engineer, to go to and from his work passed 
in  and out of the gate near the yardmaster's office. The  yardmaster did 
nothing to restrain or stop his subordinate, with knowledge that  Dallas 
was going t o  upbraid him, but allowed him, on the company's yard, as 
the engineer approached the gate exit, to shoot the engineer who was 
unarmed and on his way home. The  engineer was "011 duty" in de- 
fendant's enclosed yard. The employer is not an insurer and the care 
and diligence required in a particular case, the failure to exercise which 
is actionable negligence is that  of an ordinarily prudent man under the 
same or similar circumstances. The  evidence mas sufficient to be sub- 
mitted to  a jury that  defendant's company through its alter ego, the 
yardmaster, breached i ts  duty to plaintiff's intestate. 

We have carefully gone over the record and examined the assignments 
of error and see no prejudicial or reversible error. W e  examined defend- 
ant's able brief. The  whole case is founded on whether there was suffi- 
cient evidence to be submitted to the jury :is to actionable negligence. 
I n  the former case thought there was (facts substantially the same) 
and we think the same in the present case. We can find 

No error. 

JESSE C. FOSTER v. ALLISON CORPORATION 
COMPASY, A CORPORATIOX. 

APTD NEiWTON TRUST 

(Filed 17 February, 19'26.) 

1 .  Process-SummonsService-Publication-Proceedingt in rem. 
Where process by publication has been duly made on nonresident cor- 

porations in a suit to set aside for fraud deeds to property situated in 
the jurisdiction of our courts, the proceedings are in  rem, and affect only 
the title to the locus in quo and do not extend to the liability of the 
defendants beyond whatever interest they may have in the land in 
question. 
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2. Limitation of ActionsJudgments-Motions t o  Set  Aside--Statutes- 
Notice. 

And where sen ice  has been made b~ publication, upon defendant's 
motion to set aside a judgment by default in plaintiff's favor. within five 
years from its date, or one year after notice. i t  comec within the pro- 
visions of C. s., 492, and not C. s., 600. 

3. Courts - Sonresident Owners of Property - Presumptions-Jurisdic- 
tion. 

A nonresident owning property subject to  the jurisdiction of our courts 
acquires and holds the title subject to our l a m ,  and is affected with 
notice of an action involving the title from the issuance of the summons 
personally served, or the completion of the services bx publication when 
the statute is applicable. 

4. Process-Summons-Publication-Proceedings i n  rem-Constitutional 
Lam. 

Our statute as to publication of summons in an action in rem against 
a nonresident defendant is within the due process clause of our Consti- 
tution. 

5. Judgments-Motions to Set A s i d e - N o t i c e S t a t u t e s .  
C. S., 600, giring a party the right to have a judgment through his 

"mistake, inadvertence, surprise or escusable neglect," means personal 
knowledge, and applies to judgments regularly entered, and not to irregu- 
lar judgments. 

Where a party has been brought into court by the personal service 
of a summons, or voluntarily does so a s  a party defendant, he is pre- 
sumed to take notice of all the various legal steps in the proceedings, and 
when he seeks to have a judgment therein rendered set aside after notice, 
etc.. he must show the surprise, mistake or escusable neglect necessary 
for his purpose within one year, under the provisions of C .  S., 600. 

STACY, J., concurring in result. 

APPEAL by defendants f r o m  Decin, J., a t  Apr i l  Term,  1925, of 
OKSLOIV. Affirmed. 

T h i s  was a n  action brought by  plaintiff against  defendant, Allison 
Corporation, to  set aside cer tain conveyances of land i n  N o r i h  Caf i l ina ,  
made  by  plaintiff to  i t  f o r  f raud .  T h e  Newton T r u s t  Company, t h e  
other  defendant, had  mortgages on t h e  lands given by  t h e  Allison Cor- 
poration, and  i t  i s  alleged by plaintiff t h a t  t h e  mortgages of defendant 
Newton T r u s t  Company,  were taken wi th  fu l l  knowledge and  t h a t  i t  was  
p a r t y  to  t h e  f r a u d  of t h e  Allison Corporation. 

T h e  plaintiff p rayed:  "That  t h e  conveyance f r o m  h i m  to t h e  de- 
fendant ,  Allison Corporation, be declared nu l l  a n d  void, set aside a n d  
duly canceled of record i n  Onslow County, S t a t e  of N o r t h  Carolina. 
T h a t  the  conveyance f r o m  the  defendant, Allison Corporation, to  t h e  
defendant, Newton T r u s t  Company, be declared nul l  a n d  void, set aside 
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and canceled of record in the county of Onslow, State of North Caro- 
lina. That this plaintiff be declared the owner of and entitled to all 
the property, interest and estate described in the conveyances from him 
to the said defendant, Allison Corporation, free and clear of any and 
all encumbrance or encumbrances and in fee simple." 

The defendants were foreign corporations. The plaintiff issued its 
summons against defendants and had it serred by publication. On 19 
January, 1925, the clerk rendered judgment in favor of the plaintiff, 
in accordance with prayer of the complaint. 

The defendants, on 31 March, 1925, through its counsel, by "special 
appearance," gave notice to plaintiff and his counsel that on Saturday, 
11 April, 1925, setting hour of day, a motion would be made before 
the clerk "to quash process and to set aside the judgment rendered 
herein as of 1.9 January, AD., 1925, under section 600 of the Consoli- 
dated Statutes, on the ground that the defendants were taken by surprise 
and were guilty of no neglect whatever in failing to deA'end the action 
because of the fact that the pendency of the action hed not come to 
their attention, directly or indirectly, until after 19 ,January, AD., 
1925." Accompanying this motion was a verified petition of defendants 
fully setting forth the grounds of its motion. The clerk found the facts 
and among them: "That this action was begun by summons which was 
returned by the sheriff with the notation as herein fouid, and service 
was thereupon had by publication, and that said return, affidavit, order 
of publication and notice of publication were regular and complete in 
every respect and as required by law. That the motion to quash process 
and petition to set aside judgment on account of surprise and excusable 
neglect was filed by the defendants' counsel within twelve months from 
the actual notice of the judgment entered on 19 January, 1925, and 
within five years of the rendition of said judgment. That the petition 
and affidavit of the defendants show that they have a meritorious de- 
fense to the action. And upon findings of fact, ordered and adjudged: 
That the motion to quash process filed by counsel for the defendants, 
be and the same is hereby denied and dismissed. That the judgment 
entered in this cause on 19 January, 1925, be, and the same is, set aside 
under section 492 of the Consolidated Statutes, and the defendants are 
allowed 60 days within which to file answer or other pkadings as they 
may be advised." 

Defendants tendered an order finding certain facts which the clerk 
refused to sign and the counsel specially appearing appealed to the 
judge of the Superior Court from the judgment signed by the clerk. 
The matter having been heard, the judge made the fclllowing order: 
"This cause coming on for a hearing upon appeal of the defendants, and 
being heard by his Honor, W. A. Devin, judge, during April Term, 
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1925, of the Superior Court of Onslow County, said appeal of the defend- 
ants having been taken upon the refusal of the clerk to find facts and 
sign order as contended for by the defendants under C. S., 600 (the 
clerk having found facts and entered an order under C. S., 492, setting 
aside the judgment formerly entered in this cause by the clerk), and 
the court being of opinion that the motion of the defendants is controlled 
by C. S., 492, hereby affirms the findings of fact and the order hereto- 
fore signed by the clerk, with the following modifications, viz. : 

"1. That the following findings of fact be added to those found by the 
clerk in said former order and inserted after paragraph 10 : 

" '10a. That neither of these defendants had any actual knowledge, 
notice or information whatever of the institution or pendency of this 
suit, nor of the publication of summons, until 27 January, AD., 1925.' 

''2. That the defendants be given till 1 August, 1925, within which 
time to file answer to the complaint heretofore filed in this cause or 
within which time to file such other pleadings as they may be advised. 

"The defendants, through counsel, requested the court to include in 
the findings of fact above set out, the following: 'And thd defendants 
were guilty of no laches or neglect in failing to file answer, but were, 
in fact, taken by surprise when they learned that the service of summons 
had been completed by publication and the clerk was about to sign the 
judgment,' which was declined by the court. 

"To the foregoing order affirming the former order of the clerk on 
the ground that section 600 does not apply, and the adjudging that 
relief can only be given the defendants under the terms of section 492 
of Consolidated Statutes, the defendants except, assign error and appeal 
to the Supreme Court." 

I. M.  Bailey and John D. Warlick for plaintif. 
Rozlntree & Carr and Nere E. Day for defendants. 

CLARRSON, J. The defendants contend: "The court should have set 
aside this judgment for excusable neglect, under C. S., 600. That any 
party to a suit, in  the courts of North Carolina, whether personal or 
corporate, whether resident or nonresident, who has a judgment entered 
against him by default had a right, when he has a meritorious defense 
and has been guilty of no inexcusable neglect, to have said verdict set 
aside if such motion is made in apt time." 

This brings us to consider C. S., 492 and C. S., 600. Under C. S., 
Art. 8, "Civil Procedure," the procedure of obtaining service on foreign 
corporations by publication, manner, etc., is fully set forth. Then the 
manner of personal service on nonresidents, then C. S., 492, which is as 
follows: "The defendant against whom publication is ordered, or who is 
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served under the provisions of the preceding section, or his representa- 
tives, on application and sufficient cause shown at any time before judg- 
ment, must be allowed to defend the action; and, except in  an action 
for divorce, the defendant against whom publication is ordered, or his 
representatives, may in like manner, upon good cause shown, be allowed 
to defend after judgment, or at any time within one year after notice 
thereof, and within five years after its renclition, on such terms as are 
just; and if the defense is successful and the judgment or any part 
thereof has been collected or otherwise enforced, such restitution may be 
conlpelled as the court directs. Title to property sold under such judg- 
ment to a purchaser in good faith is not thereby affected. No fiduciary 
officer or trustee who has made distribution of a f t n d  under such 
judgment in good faith is personally liable if the judgment is changed 
by reason of such defense made after its rendition; nor in case the 
judgment was rendered for the partition of land, and any persons re- 
ceiving any of the land in such partition sell it to a third person; the 
title of such third person is not affected if such defense is successful, 
but the rediess of the person so defending after judgment shall be had 
by proper judgment against the parties to the original judgment and 
their heirs and personal representatives, and in no case affects persons 
who in good faith have dealt with such parties or their heirs or personal 
representatives on the basis of such judgment being permanent." I t  will 
be noted that in C. S., 492, is the following: "Title to property sold 
under such judgment to a purchaser in good faith is not hereby 
affected." 

Counsel for defendants earnestly contends that in setti 1g aside a judg- 
ment under C. S., 492, a bona fide purchaser may obtain title and prop- 
erty be taken without due process of law or a day in court, and argues 
that this would not be the case under C. S.; 600. The contention is not 
tenable as to due process. When defendant, Allison Corporation, acquired 
land in this State and when the Newton Trust Company took a mort- 
gage on the land, they took it with the law in force at the time in 
reference to foreign corporations. 

I t  is said in 6 R. C. L., part sec. 445: "It is the duty of the owner 
of real estate, who is a nonresident, to take measure3 that in some 
way he shall be represented when his property is called into requisition, 
and if he fails to do this, and fails to get notice by the ordinary publi- 
cations which have usually been required in such cases, it is his mis- 
fortune, and he must abide the consequences. Such publication is due 
process of law as applied to this class of rases." The same principle 
is laid down in Freeman on Judgments, 3d rol., 5 ed., p. 2840. 

I n  Cooley Const. Lira,  7 ed., p. 583, it is said: 'Where a party has 
property in a State, and resides elsewhere, his property is justly subject 
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to all valid claims that may exist against him there;  but beyond this, 
due process of law would require appearance or personal service before 
the defeadant could be personally bound by any judgment rendered." 
Statutes p r o ~ i d i n g  for service by publication in actions in rem is due 
process. See note 87 Am. St. Rep., 360. 

I n  Bernhardt c. Brown, 118 N .  C., p. 706, Clark, J., said:  "In pro- 
ceedings under this class-proceedings 212 wm-it is  riot necessary, as  i n  
proceedings quasi i n  rem, to acquire jurisdiction by actual seizure or 
attachment of the property, but 'it may be done by the mere bringing 
of tlie suit in which the claim is  sought to be enforced, which i n  law 
(in such cases) is equivalent to a seizure, being tlie open and public 
exercise of dominion over it for the purpose of the suit.' Heidlitter v. 
Elizabeth Oil Co., 112 U .  S., 294. And as to this class of cases, the 
statute prescribes publication of the summons whether the defendant is 
a lionresident or a resident whenever, 'after due diligence he  cannot be 
found ill the State.' T h e  Code, see. 218 (4)  ; Claflin v. IIurrison, 108 
X. C., 157." 

I n  B y n u m  v. Bynum,  179 N. C., p. 16, this Court said:  "The power 
of a court having jurisdiction, by proceedings, quasi in rem, and observ- 
ing the statutory methods as to service of process, to make valid decrees 
affecting the status, condition, and ownership of real property, situate 
within the State, is fully recognized with us, and, i n  proper instances, 
the same may be made effective both against nonresidents and persons 
u n k n o w ~ .  Lawrence v. Hardy,  151 I\'. C., 123; VicE v.  Flourney, 
147 S. C., 209; Bernhardt z.. Brown, 118 N .  C., 701." TT7hife v. White ,  
179 N .  C., 592; Bridyer v. ~l l i fchel l ,  187 N. C., 374. 

I n  the Heidr i f fer  case, supra, X r .  Justice J fa t fhews says: "In 
Cooper v. Reynolds, 10 Wall., 308-318 (77 U. S., X I X ,  931, 933), 
it is said by X r .  Justice Xil ler,  delivering the  opinion of the Court, 
that, in such cases, where there is no appearance of the defendant and 
no service of process on him, 'The case becomes, in its essential nature, 
a process in renz," and that, p. 317, 'while the general rule i n  regard to 
jurisdiction in rem requires an actual seizure and possession of the res 
by the officer of the court, such jurisdiction may be acquired by acts 
which are of equivalent import arid which stand for and represent the 
dominion of the court over the thing and in effect subject i t  to the 
control of the court.' This may be the levy of a writ, or the mere 
bringing of a suit. ' I t  is immaterial,' said this Court by X r .  Justice 
McLean, i n  Boszuell v. Otis, 9 How., 336, 'whether the proceedings 
against the property be by an  attachment or bill in chancery. I t  must be 
substantially a proceeding in rem.' " 

The suit brought by plaintiff is  not a proceeding quasi in rem-such 
as an  attachment, etc.-but a proceeding in rem, an  equitable proceeding, 
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rescission and cancellation, to set aside certain conveyances for fraud, 
formerly a bill in chancery. Distinctions between forms of actions 
at  law and suits in equity are abolished under our Constitution, but does " 

not destroy equitable rights and remedies, nor does it merge legal and 
equitable rights. Furst v. Merritt,  190 N.  C., 397. 

Freeman on Judgments, vol. 3, 5 ed., p. 3123, well says,: "The general 
rule that the jurisdiction of a court cannot extend to persons not 
citizens nor residents of the state or nation in which the court is held. 
if applied without limitation or exception, would result in nonresidents 
owning or making claims to property within the state or nation, without 
giving its courts any authority to determine the claims made to such 
property, or enforcing liens against it, or coercing the payment out of 
it of the obli~ations of its owners to residents of the state or others. " 
This difficulty has been met by characterizing proceedings against non- 
residents for the purpose of determining claims to or enforcing liens 
upon their property within the state, or of applying i t  to the payment 
of their debts, as quasi proceedings in rem. But the use of this and 
equivalent terms does not signify that the interest of any person not a 
party to the action is or can be affected by it, but rather that the judg- 
ment against the nonresident is restricted in its effect to his interest in - 
the property, and binds him as to such interest, but in  no other respect. 
A proceeding quasi in rem has been defined as one against a person in 
respect to property, as distinguished from one against property or a 
person only." 

State courts are enforcing contracts by foreign claimants against its 
own citizens and cor~orations as it should do. but when the citizen has 
a suit against a foreign corporation or person, and i t  has no property 
in  the State, the claim is frequently lost. If the foreign corporation or 
person has an agent, the cry or defense is frequently no authority or 
ultra wires. There should be no favorites. Lunceford v.  Association, 
190 N. C., 314; R .  R .  v.  Cobb, ibid., 375; Ke7ly v.  Shoe Co., ibid., 406. 

The court below found as a fact that the procedure by publication, etc., 
was in all respects regular and in accordance with our statutory law. 
(Actions for divorce exception in  the statute.) The court below also 
found that defendants had no "actual knowledge, notice or information 
whatever of the institution or pendency" of the suit or of the publication 
of summons until 27 ~ a n u a r ~ i  1925. - w e  can see no error in the court 
below setting aside the judgment under C. S., 492, supra. The language 
of the statute allows this to be done "upon good cause shown." Rhodes 
v. Rhodes, 125 N .  C., 191; Bank v.  Palmer, 153 N .  C., 501; Page v. 
McDomld,  159 N.  C., 38; Moors v.  RanJcin, 172 N.  C., 599. 

C. S., 600, is as follows: "The judge shall, upon such terms as may 
be just, at any time within one year after notice thereof, relieve a party 
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from a judgment, order, verdict or other proceeding taken against him 
through his mistake, iriadrerterice, surprise or excusable neglect, and 
may supply an omission in any proceeding." When a defendant is served 
personally, we think, C. S., 600, supra, is applicable. 

I t  will be noted that the statute says: "through his mistake, inad- 
vertence, surprise or excusable neglect." We think this language 
"through his" ex vi termini means personal knowledge, he can then apply 
for the relief as set forth in C. S., 600. This section applies to regular 
judgments entered according to the course and practice of the court, 
and has no application to irregular judgments. There may be some 
question as to what is an irregular judgment, but when that is determined 
the limitation of one year does not apply. Becton v. Dunn, 137 X. C., 
559; Calmes v. Lambert, 153 i\T. C., 248; Nassie v. Hainey, 165 N .  C., 
174; Cox v. Boyden, 167 N .  C., 320; Lee v. XcCracken, 170 N .  C., 575; 
Bostwick v. R. R., 179 N. C., 485; Gough v. Bell, 180 X. C., 268; 
Duffer  v. Brunson, 188 N .  C., 789; Ell6 v. Ellis, 190 N.  C., 429. 

The authorities cited by Mr. Freeman when the relief was granted, 
all show that the party knew of the suit. Freeman on Judgments, vol. 
1,  5 ed., sec. 241. 

Relief from a judgment on the ground of mistake, inadvertence, sur- 
prise or excusable neglect must be sought "at any time within one year 
after notice thereof." What is meant by "notice?" When a party 
voluntarily comes into court as a plaintiff, or makes a voluntary appear- 
ance as defendant, or has been personally served with process in  the 
manner required by lam, he is in court for all purposes incident to the 
suit. H e  is then fixed with notice of e~erything that is regularly done, 
and he has notice of any judgment rendered; but if through circum- 
stances constituting excusable neglect he failed to have actual knowledge 
of what was done, he may apply for relief at any time within a year 
from the rendition of the judgment. iVcDaniel v. Watkins, 76 N .  C., 
399; Jfabry v. Erwin, 7 8  N .  C., 45; Askeu v. Capehart, 79 N. C., 17;  
illcLean v. illclean, 84 N.  C., 366; Roberts v. Allman, 106 N .  C., 391; 
Banking Co. v. Duke, 121 N .  C., 111. I n  some of the cases it is said 
that if the defendant has been personally served, he must make his 
motion within a year after the judgment is rendered; but if he has not 
been personally served though the return of the summons shows other- 
wise, or if he has been made a party without his knowledge, he may 
make the motion within a year after notice of the judgment. McLeam v. 
JlcLeam, supra; Mmsie v. Hainsy, supra; Jemigan v. Jernigan, 178 
N .  C., 84. 

I n  Bank v. Palmer, supra, at p. 503, Hoke, J., said: "While the 
motion has been chiefly treated as a proceeding under section 513 (now 
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C. S., 600)) of the Revisal that affording relief against a judgment on 
the ground of 'mistake, surprise or excusiible neglect,' the summons 
haring been only served by publication, the rights of these parties are 
more directly affected and controlled by section 449 (now C. S., 492)) 
which, among other things, provides that when service of process has 
been made by publication 'the defendant or his reprwentative may, 
upon good cause shown, be allowed to defendant after judgment or any 
time within one year after notice and within five years after its rendi- 
tion on such terms as may be just." 

We think the findings of fact by the court below supported by compe- 
tent evidence, in such cases they are binding on us. Turner v. Grain 
Co., 190 N.  C., 331. 

The judgment of the court below is 
Affirmed. 

STACY, C. J., concurring in result, but dissenting from the legal con- 
clusion announced: Civil action instituted by plaintiff, a resident of 
Onslom County, against the defendants, nonresident corporations own- 
ing property in this State, to cancel certain deeds and mortgages. Service 
was obtained by publication, same being completed 26 I)ecember, 1924, 
and judgment by default, for the want of an answer, wes entered as of 
19 January, 1925. On 31 March, 1925, the defendants filed a motion 
to set aside the judgment, under C. S., 600, for surprise and excusable 
neglect, it being alleged that the defendants had no knowledge or infor- 
mation of the institution or pendency of said action prior to 27 January, 
1925. The motion was denied under C. S., 600, but allowed under 
C. S., 492. Defendants appeal. 

The only question sought to be presented by the appeal is whether 
a judgment rendered in an action where service is obtained by publi- 
cation, upon sufficient cause shown, may be set aside under C. S., 600, 
as well as under C. S., 492. 

An examination of the two statutes will disclose the importance of 
this question. I t  is provided in C. S., 492, but not in ( 2 .  S., 600, that 
"title to property sold under such judgment to a purchasw in good faith 
is not thereby affected." Page v. McDonald, 159 K. C., 38; Lawrence v. 
Hardy, 151 n'. C., 123. It is conceivable, therefore, that, in certain 
instances, the difference in the effect of proceeding under the one or 
the other of these two statutes might become capitally important. But 
there is nothing on the instant record to show the materiality of the 
question to the defendants in the present proc~eeding. Hence, I think the 
judgment should be affirmed, as it is in favor of the appellants, but 
with a disapproval of the holding that the motion could not be made 
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under C. S., 600 as well as C. S., 492, and remanded so that defendants 
may renew their motion, under the former statute, upon proper showing, 
if so adrised. 

I n  XcLean v. NcLean, 84 K. C., p. 370, a case arising under what 
is now C. S., 600, the following statement was made: 

"When a sunlmons is personally served upon a party, or he is a party 
plaintiff to an action by his own act or with his knowledge or consent, 
he is affected with notice of all that occurs in the progress of the cause, 
and must make his motion within a year after the rendition of the 
judgment; but when he has not been personally serred with notice, 
or has been made a party to the action without his knowledge, then he 
may make his motion at any time within one year after actual notice of 
t h e  judgment." 

This mas approved in  Sluder v. Graham, 118 N .  C., 835, and Jernigan 
11. Jernigan, 178 N .  C., 84. Indeed, the rery language of the statute 
is that the judge shall, upon such terms as may be just, at any time 
within one year "after notice thereof," re l i e~e  a party from a judgment, 
order, wrdict or other proceeding taken against him through his mis- 
take, inadrertence, surprise or excusable neglect. 

Under our decisions, where the defendant is personally served with 
summons, he is fixed with notice of all that transpires during the orderly 
course of the litigation, including, of course, the rendition of the judg- 
ment, just as the plaintiff who brought the suit; and, in  such cases, the 
expression, "within one year after notice thereof," used in the statute, 
perforce means within one year after the rendition of the judgment, 
order, verdict or other proceeding taken against him through his mis- 
take, inadvertence, surprise or excusable neglect. Lee v. NcCracken, 170 
S. C., 575; Roberts v. Allman, 106 K. C., 391; Grant v. Edwards, 
88 K. C., 246. But where the defendant has not been personally served 
with summons, or where one has been made a party to the proceeding 
without his knowledge or consent, such expression, it would seem, must 
necessarily mean within one year after actual notice of the judgment, 
order, verdict or other proceeding taken against him through his mis- 
take, inadvertence, surprise or excusable neglect. Such has been the 
interpretation of this section by judges on the circuit and by members 
of the profession generally. Campbell v. Campbell, 179 N. C., 413; 
Turner v. Machine Go., 133 N. C., 381. 
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PRICE REAL ESTATE AND INSURANCE COMPANY v.. A. C. JONES, 
TRUSTEE, AND J. C. M. V m N ,  ADMINISTRATOR O F  THE ]ESTATE OF  C. N. 
SIMPSON. 

(Filed 17 February, 1920.) 

1. Bills a n d  Notes--N,egotiable InstrumentPossession-Presumptions- 
Due Course-Statute+Execnturs a n d  Administratom-Actions. 

Where a negotiable instrument has been endorsed .to decedent and 
found among his papers after his death, nothing else appearing, he is 
prima facie presumed to have acquired i t  in due course, for  value, under 
the provisions of our negotiable instrument l aw;  and when this is in 
evidence in a n  action by the executor or administrator, it is sufficient to 
take the case to the jury, and deny defendant's motion a s  of nonsuit. 
C. S., 3040, 29&9, 3010, 30%. 

2. Appeal and  E r r o l ~ O b j e c t i o n s  and  Exceptions-Admbaions. 
An assignment of error abandoned on appeal is  takr a s  admitted. 

3. Evidence - P r i m a  Facie Case - Rebuttal-Negotiable, Instruments- 
Holder  in Due Course. 

Where there is  a prima facie case made out by one in possession of a 
negotiable instrument, that  he is a holder thereof in (due course, i t  is 
sutlicient to  take the case to  the jury upon the issue, but this presump- 
tion may be rebutted by other evidence. 

4. Bills and  Notes-Due Cours-Evidenc-Prima Facie  Case-Fraud- 
Burden of Proof. 

Where the plaintiff in  the action has made out a prima facie case as  
being a holder in  due course fo r  value, it may be rebu.tted by evidence 
of defendant that  he acquired by fraud or with notice of a defect therein, 
and thereupon the burden of proof is on the plaintiff. 

5. Evidence - Deceased Persons - Transactions a n d  Communications-- 
Statutes. 

Where the administrator of the deceased claims that  his intestate 
was a holder of a negotiable instrument in  due course for value, and 
relies upon his intestate's possession to make out a prima facie case, i t  
is not a personal transaction or coqmunication with the deceased, pro- 
hibited by statute, for i t  may be shown in rebuttal, that  after maturity 
i t  was seen in the possession of another claimant of the title. C. S., 1795. 

APPEAL b y  plaintiff a n d  intervener o r  interpleader, f r o m  Pranc.ls D. 
Winston, Emergency Judge, a n d  a jury, J u n e  Special  Term,  1925, of 
GASTON. N e w  tr ia l .  

T h i s  w a s  a civil action brought  by plaintiff t o  restrain a n d  enjoin 
A. C. Jones, trustee, f r o m  selling cer tain l and  under  deed i n  t rust .  
A. E. Woltz was  a n  intervener i n  t h e  action. 

T h e  fac t s  f r o m  t h e  record a r e :  
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Deed in trust from J. L. Price to A. C. Jones, trustee for R. F. 
Price, to secure a bond of $2,600, dated 5 September, 1914, due 1 
November, 1915, interest from date, balance purchase money on certain 
land in Gastonia, N. C. Deed in trust duly recorded in the register of 
deeds office for Gaston County, Book 111, p. 339. 

The note and endorsements are as follows: 

"$2,600.00 Gastonia, K. C., 5 September, 1914. 
"On or before 1 November, 1915, after date I promise to pay to 

the order of R. F. Price, two thousand and six hundred dollars, with 
interest at  6 per cent per annum from date payable annually. Value 
received. This bond secured by mortgage on real estate in Gaston 
County, N. C. Being part of purchase price of property described in  
attached deed'of trust. 

"Protest, presentment and notice of dishonor waived by all parties 
to this note. J. L. PRICE (Seal)." 

"Witness: R. C. PATRICK." 

Endorsements on the back : 
"Pay to C. N. Simpson, 15 September, 1914, R. F. Price. 
"Interest on this note paid to 5 September, 1915. 
"$156.00. Paid one hundred and fifty-six dollars by J. L. Price 4 

October, 1916. 
'($156.00. Received one hundred and fifty-six dollars 16 August, 1917, 

balance due $2,597.58. Balance due 1-1-20 $2,983.11." 

The same property was conveyed thereafter as follows: 
(1) J. L. Price and wife, Dora E. Price to A. E. Woltz, 9 November, 

1915, with full covenants of seizin and warranty. Deed recorded in the 
office register of deeds Gaston County, Book 114 p. 139, consideration 
$4,000. 

(3) A. E. Woltz and wife, Daisy C. Woltz, to D. W. Mitchem, 14 
April, 1917, with full covenants of seizin and warranty. Deed recorded 
in office register of deeds of Gaston County, Book 124, p. 135, considera- 
tion $5,750. 

(4) D. W. Mitchem and xvife, 11. A. Mitchem, to plaintiff, 22 April, 
1918, with full covenant of seizin and lTarranty, deed recorded in office 
register of deeds, Book , p. , consideration $5,750. 

The plaintiff and A. E. Woltz, the interrener, alleged that the $2,600 
note mTas paid and also set up the defense: "That as the plaintiff is in- 
formed and believes, if the said note was negotiated to the said C. N. 
Simpson, he had notice of the infirmity in the instrument of defect in 
the title of the person negotiating it, and the title to said judgment was 
defective and the same was obtained by fraud and unlawful means, 
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and was negotiated to said C. N. Simpson in breach of faith and under 
circumstances amounting to fraud, of which the said C. N. Simpson had 
actual knowledge, or knowledge of such facts that his action in  taking 
the instrument amounted to bad faith for the reasons hereinbefore 
set out, and for the reason that as the plaintiff is informed and 
believes, the said R. F. Price obtained possession of such note by fraud 
and without the knowledge of the maker or holder thereof, and at the 
time the said C. N. Simpson got possession thereof or at  the subsequent 
date thereto, such note was fully paid and satisfied, or there was no 
consideration for the execution of the same by the said R. F. Price, 
or such consideration was illegal, all of which both the said R. F. Price 
and C. N. Simpson knew, or had reasonable grounds to believe, and such 
note is null and void in the hands of the administrator of the said 
C. N. Simpson." 

C. N. Simpson, the alleged owner of the note, is dead and J. C. M. 
Vann was duly appointed administrator of his estate and the defend- 
ant in this suit. The administrator denied the allegations of   la in tiff 
and intervener and set up ownership of the note in  his intestate, 
C. PIT. Simpson. I n  1919, J. L. Price was adjudged a bankrupt. R. F. 
Price, the payee in the note, is dead. 

The issues submitted and the answers thereto were as follows: 
"1, What is the amount of the debt now due the estate of C. N. Simp- 

son and J. C. hl. Vann, administrator on account of the note for $2,600, 
set out in the pleadings? Answer: $2,600, with interest since 1 Novem- 
ber, 1917. 

"2. I s  the interpleader, A. E. Woltz, entitled to a prior lien on said 
lands by reason of the note introduced in evidence and assigned to the 
said A. E. Woltz by E. H. Adams or his agent? I f  so, in what amount 
and from what date does said lien attach? Answer: Yes, $915.00, in- 
terest from 20 November, 1915, and the lien attaches ~ i n c e  14 June, 
1914." 

At the close of the interpleader's evidence, the defendant, J. C. M. 
Vann, administrator of C. N. Simpson, moved for judgment as of non- 
suit. At the close of all the evidence the defendant, J. C. M. Vann, 
administrator, moved for judgment as of nonsuit. Motion was allowed 
as to plaintiff and overruled as to interpleader, A. E. Woltz. 

The charge of the court below was as follows: "The court directs 
you to find as a matter of law this $2,600, with interest fi-om 1 Novem- 
ber, 1917, and you will so find under the charge of the court." 

Under the charge of the court, the jury rendered the verdict above 
set forth. Judgment was rendered on the verdict. Numerous exceptions 
and assignments of error were made by plaintiff and intervener to the 
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admission and exclusion of evidence, judgment as in  case of nonsuit and 
the charge of the court. The main ones, and other necessary facts, will 
be considered i n  the opinion. 

S. J .  Durham and Xamgum & Denmy for plaintiff and interpleader or 
intervmer. 

Gilliam Craig and J .  F. Xil l iken for defendunts. 

CLARKSON, J. The verdict on the second issue was not appealed from 
by defendants. 

The matters for our decision are in regard to the judgment as of 
nonsuit, the instructions of the court below on the first issue, and the 
admission and exclusion of certain evidence offered on the trial. 

The deed i n  trust on the land in controversy from J. L. Price to 
A. C. Jones, trustee for R. F. Price, to secure bond for $2,600, was 
dated 5 September, 1914, and due 1 November, 1915, and duly recorded. 

M. L. Flow testified, in pa r t :  "I live in Xonroe. I knew the late 
R. F. Price. I knew the late C. N. Simpson. I am familiar with their 
handwriting. I hare  seen R. F. Price write. I saw J. L. Price sign his 
name a few times. I h a r e  seen 'Squire' C. K. Simpson write very often. 
I am thoroughly familiar with his handwriting. I h a ~ e  been con- 
nected with the administration of justice for about fifty pears as former 
deputy clerk of court, notary public, U. S. commissioner, and justice of 
the peace." H e  testified to the handwriting of J. L. Price, the maker 
of the note and deed i n  trust i n  controversy, and R. F. Price the payee 
in  the note and assignor of the note. H e  also testified that "Pay to- 
C.  S. Simpson" and the notation of interest on the back of the note, 
etc.. was in the handwriting of C. X. Simpson. J. C. M. Yann, ad- 
ministrator of C. N. Simpson, after testimony of Flow, stated the  note 
and deed in trust came into his possession as administrator with other 
papers considered as assets of the estate of C. K. Simpson. 

The ~scept ions  and assignments of error to the above testimony of 
M. L. Flow (5, 6, 7, 8)  TTere abandoned by plaintiff and intervener. 
The note sued on mas a negotiable instrument. C. S., 2982, 2987. 

C. S., 3040, defines who i s  deemed a holder in due course: "Every 
holder is deemed prima facie to he a holder in due course, but when i t  
is shown that the title of any person  rho has negotiated the instrument 
was defectire, the burden is on the holder to prolre that he  or some 
person under whom he claims acquired the title as a holder in due 
course. But  the last-mentioned rule does not apply in  faror  of a party 
who became bound on the instrument prior to the acquisition of such 
defective title." A note payable to a specific person, or his order is 
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negotiable (C. S., 2989). I f  payable to order, it is negotiated by the 
endorsement and completed by delivery (C. S., 3010). 

C. S., 3026, is as follows: "Except where an endorsement bears date 
after the maturity of the instrument, every negotiation if3 deemed prima 
facie to have been effected before the instrument was overdue." 

Under the above negotiable-instrument law, when J. L. Price made the 
negotiable note in  controversy to  R.  F. Price and R. F. Price endorsed 
and delivered it and it was in the possession of C. N. Simpson at his 
death, his administrator became prima facie the holder, he "is deemed 
prima facie to be the holder in  due course." By due course is meant 
that C. K'. Simpson became the holder before maturity; that he took the 
note for good faith and value and without notice of any infirmity in  the 
instrument or defect in the title of the person negotiating it. Nothing 
else appearing, this entitles the holder, the defendant J .  C. M. Vann, 
administrator of C. N. Simpson to recover on the note. By presenting 
the note, proved to be signed by J. L. Price and proof of the endorse- 
ment of the payee R.  F. Price (the method of proof in the present 
case the assignments of error abandoned, therefore admit.:ed), Vann, ad- 
ministrator of Simpson, makes out a prima facie case, that is, a case 
sufficient to justify a verdict, but this prima facie case may be rebutted. 
How?-By plaintiff and intervener introducing evidence tending to show 
that the execution of the note had been obtained by fraud and tainted 
with illegality (infirmity in  the note and defect in the title), and there- 
upon the burden devolved upon the holder in due course, Vann, ad- 
ministrator of Simpson, to show by the greater weight c~f the evidence, 
that he acquired the note before maturity, bona fide, for value, without 
notice of any infirmity in the note or defect in the title (fraud or 
illegality) of R. F. Price negotiating it. Such notice on the part of 
the holder means either actual knowledge of the infirmity or defect, or 
knowledge of such facts that his action in taking the note amounted to 
bad faith. Hollaman v. Trust  Co., 185 N .  C., 49; Hayes v. Green, 
187 N. C., 776; Bank v. Feltom, 188 N. C., 386; Proctor v. Fertilizer Co., 
189 N. C., 243. 

Plaintiff and the intervener, A. E. Woltz, allege and contend: (1) 
That C. N. Simpson was not a holder in due course, ( 2 )  payment in 
full of the note to R. F. Price, payee in the note, endorser and assignor 
to Simpson. The contention of payment to R. F. Price would not be good 
if C. IS. Simpson was a holder in due course. The court below, under 
C. S., 567, on motion of Vann, administrator of Simpson, granted the 
motion for judgment as in case of nonsuit against plaintiff, Price Real 
Estate and Insurance Company, and, on the evidence in the case, directed 
the jury to render a verdict on the first issue in favor of Vann, ad- 
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Ixs. Co. v. JONES. 

ministrator of Simpson for $2,600, with interest from 1 November, 1917. 
I n  this we think there was error. 

C. S., 1795, is as follows: "Upon the trial of an action, or the hearing 
upon the merits of a special proceeding, a party or a person interested 
in the event, or a person from, through or under whom such a party 
or interested person derives his interest or title by assignment or other- 
wise, shall not be examined as a witness in his own behalf or interest, or 
in behalf of the party succeeding to his title or interest, against the 
executor, administrator or surriror of a deceased person, or the com- 
mittee of a lunatic, or a person deriving his title or interest from, 
through or under a deceased person or lunatic, by assignment or other- 
wise, concerning a personal transaction or communication between the 
witness and the deceased person or lunatic; except where the executor, 
administrator, survirror, committee or person so deriving title or interest 
is examined in his own behalf. or the t&imony of the lunatic or deceased 
person is given in eridence concerning the same transaction or communi- 
cation." 

A. E. Woltz testified, without objection, as follows: "In answer to 
your question to state when the men were in my office, will say it was 
sometime in No~rember, I should say, I was cleaning up the record and 
trying to get the mortgage out of the way. I t  probably was dated 9 
November, 1915. I mas getting up the encumbrances. J. L. Price and 
R. F. Price were there. Q. At the time you were there, did you see in  
his possession, of R. F. Price, a note and mortgage giren by J. L. 
Price? Answer: I did, and he took it and promised to have Mr. Jones 
cancel it." The Jones referred to mas defendant A. C. Jones, trustee 
in the deed in trust securing the $2,600 note. 

A. E. Woltz was spcaking about the $2,600 note and deed in trust in 
controversy that J. L. Price made to R. F. Price. This evidence of 
Woltz was not objected to by Vann, administrator of Simpson. We do 
not think this evidence "a e r s o n a l  transaction or communication be- 
tween the witness and the deceased person," e t ~ .  I t  was competent evi- 
dence, unobjected to; its probative force was for the jury. 

I n  Lane v. Rogers, 113 R. C., 1'71, it mas held that the witness might 
say she saw the book in the hands of the deceased, at  the time and place 
in question, but not that the deceased handed her the book. G r a y  v. 
Cooper, 65 N. C., 183; March v. Verble,  79 K. C., 19;  i l lcCall v. Wilson ,  
101 N.  C., 598; Sawye?. v. Grandy ,  113 N. C., 42; XcEwan v. Brown, 
176 K. C., 249; In  re  Bradford ,  183 K. C., 6 ;  I n  re Harrison,  183 
N. C., 460. 

The autlorities are to the effect in this jurisdiction that a witness may 
testify to a substantive, independent fact. This testimony would indicate 
that on 9 Sovember, 1915, after maturity of the $2,600 note, that 
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J. L. P r i c e  gave  R. F. Price,  a n d  now claimed by V a n n ,  administrator  
of Simpson a s  a holder i n  d u e  course, was in t h e  possession of R. F. 
Price.  I f  t h i s  be  t rue,  t h e  probat ive force is  f o r  t h e  jury. It i s  some 
evidence t h a t  Vann ,  administrator  of Simpson, i s  not a holder i n  d u e  
course a n d  t h e  no te  i n  t h e  hands  of Vann ,  administrator ,  i s  subject t o  
a n y  equities t h a t  t h e  plaintiff and  Woltz can  show b y  competent evi- 
dence, e i ther  direct o r  circumstantial.  

T h e r e  was  error  i n  g ran t ing  the  nonsuit as  to  plaintiff a n d  t h e  charge 
a s  given by  t h e  court  below. 

New tr ial .  

J. G .  ELMORE v. ATLANTIC COAST L I N E  RAILROAD COMPANY. 

(Filed 17 February, 1926.) 

1. Actions-T-Contrxt-Appeal and  Error. 
W'hether a n  action has been brought and tried on contract or tort, will 

be determined on appeal from the allegations of the complaint and the 
evidence introduced on the trial. 

A tort is an act or omission giving rise in virtue of the common law 
jurisdiction of the court to  a civil remedy which is not an action of 
contract. 

Where the master without assault, threat, force, trespass or slander 
discharges his employee under a n  imputation of dishones@, ordinarily 
a n  action in tort cannot be maintained. 

4. Same-Railroads-Master a n d  S e r v a n t E m p l o y e r  and Employe- 
Evidence-Nonsuit. 

Where a railroad company through its superintendent discharges a 
conductor upon information and affidavits that  he, in  c~~llusion with a 
local ticket agent, was selling tickets taken upon the train, without can- 
celing them or turning them over to the company, and reraining the pro- 
ceeds, and the superintendent acts in his office where be and the con- 
ductor were alone, and gives an appeal to the conductor, a t  his request 
and in conformity with the rules of the locomotive brotherhood, to the 
general manager of the road, who confirms the action of the superin- 
tendent; and no assault, trespass, threats, or violence or slander were 
used by the road's officials: Held ,  not a n  actionable tort. 

5. S a x n p B r e a c h  of Contract of Employment. 
The discharge of a servant by the master contrary to  the t&ms of the 

contract of employment, is not alone sufficient to maintain an action in 
tort. 
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6. Master and ServantEmployer and Ernploye~Discharge of S e r v a n t  
Torts--Actions. 

The mere unlawful discharge of the serrant by the master upon impu- 
tation of dishonesty, without force, etc., does not alone subject the latter 
to an action for damages in tort for trespass against the rights of the 
former. 

7. Same-Humiliation-Damages. 
\mere a senant has brought his action in tort against the master for 

his wrongful discharge, which he cannot maintain, he may not recover 
damages for his humiliation after his discharge caused thereby. 

APPEAL by defendant from Devin, J., at March Term, 1925, of 
the Superior Court of HALIFAX County. Action for alleged wrongful 
discharge from service. Reversed. 

Plaintiff alleged that for 28 years he had been in the defendant's 
service and on 2 October, 1923, was a conductor in charge of certain 
of its passenger trains operating between Norfolk & Goldsboro and 
between Norfolk and Rocky Mount; that at the date named the de- 
fendant falsely charged him with having taken up tickets of passengers 
and with having procured them, by collusion with the agent at  Norfolk, 
to be resold as uncanceled tickets and with having divided with him 
the proceeds of the sales; and that these charges were false, wilful, and 
malicious. H e  alleged that while he was in charge of a train running 
between Goldsboro and Norfolk the defendant caused him to be dis- 
charged without warning or notice or an opportunity to be heard 
and in such way as to create the greatest possible notoriety; that he was 
51 years old and unfitted for other work; and that he had been damaged 
in the sum of $200,000. 

The defendant denied the material allegations of the complaint, 
and for a further defense alleged that the plaintiff had no personal 
contract of employment with the defendant but only by virtue of his 
membership in an organization kno~vn as the Order of Railroad Con- 
ductors; that he had not been employed for any definite time; that he 
had been charged with an infraction of the defendant's rules and, 
after his suspension, had requested and had been given a hearing in 
accordance with the rules of said order, first by the general superintend- 
ent, who permanently discharged him, and afterwards by the general 
manager, who approved and sustained the order of the superintendent; 
and that he then abandoned any other appeal. The defendant's motion 
to dismiss the action as in case of nonsuit was denied and the de- 
fendant excepted. 

The following verdict was returned : 
1. Did the defendant wrongfully discharge the plaintiff as alleged in 

the complaint ? Answer : Yes. 
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2. I f  so, what compensatory damages, if any, is the plaintiff entitled 
to recover? Answer : $25,000. 

3. What punitive damages, if any, is the plaintiff entitled to recover? 
Answer : . . .. . . . .. 

Judgment for the plaintiff. Exceptions and appeal by defendant. 

Travis & Travis,  Ashby Dunn and George C. Green for plainti f .  
Thomas W .  Davis, V .  E. Phelps, John  H.  Kerr and Sl;lruill& Spruill 

for doffendant. 

ADAMS, J. The substantial ground of the plaintiff's action is  his dis- 
charge by the defendant under the false and malicious accusation 
that by collusion with the agent at  Norfolk he had procured the resale 
of "unpunched tickets" and had misappropriated funds arising from 
the sale. That the suit is in tort and that any contractual relation 
between the parties is incidental was clearly stated in  this instruction 
to the jury: "The plaintiff is not basing his action upon a breach of 
contract. H e  is not alleging damages for being discharged. H e  is 
claiming nothing against the defendant because he was separated and 
removed from his position of railroad conductor. . . . But he 
bases his action upon an alleged cause of action for damages for a wrong 
alleged to have been done him by the defendant in the manner and 
form in  which his employment was terminated, that is, under false 
charges, and in  such a way as to cause him great humiliation and mental 
suffering. That is the sole question presented to you under the first 
issue." 

His Honor gave the additional instruction that as the contract had 
u 

been made for an indefinite term either party had a right to sever 
the relation at  will,-a familiar principle repeatedly approved. Edwards 
v. R. R., 121 N. C., 490; Bichardson v. R. R., 126 N. C., 100; Currier v. 
Lumber Co., 150 N. C., 694; Warden v.  Hinds, 25 L. Ib. A. (N.  S.), 
529 and note; Lawson's Rights, Rem. & Pr., see. 282. I n  the argument 
here it was suggested by the appellee that this instruction was in- 
correct because the Rules provide that "a conductor will not be dis- 
charged or suspended without cause.'' Assuming, certainly without 
deciding, that the appellee's position is correct, a breach of the provision 
would be ex confractu, while the plaintiff's grievance as stated in the 
complaint is ex delicto. The dismissal was wrongful, it is contended, 
because the charges  referred were not true. - A 

I n  treating the motion for nonsuit we must keep in mind, not only 
the allegations in the complaint, but the plaintiff's recital of the cir- 
cumstances under which his discharge was brought about. 'V. H. Newell, 
whose office was in Rocky Mount, was the defendant's general superin- 
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tendent; F. W. Brown was its general manager, with headquarters at 
Wilmington. The plaintiff testified: "At the time I was discharged I 
was running between Goldsboro and Norfolk. I was coming from 
Goldsboro to Norfolk, and I got a message to report at Mr. Darrow's 
office at 9 :30 a. m. and that I would be relieved of my train at 
Rocky Mount. This was on 2 October, 1923. I reported at Mr. Darrow's 
office and was told that Mr. Newell mould handle the case. I then 
went to Mr. Newell's office and he said: "Here are some charges." H e  
first said: "I can stand irregularities, I can stand drunkenness, but I 
cannot and will not tolerate dishonesty." We mere then in the general 
superintendent's office. H e  had reference to the batch of affidavits 
which he then began to read to me. I asked him who were these people 
who made these statements and he answered that they were passengers 
on my train. I asked him to give me the names of the men who had 
made these affidavits and he made no answer to me. H e  asked me if these 
were true statements, and I told him that he knew that they were not 
true. . . . He gave me to understand that I was fired and I have 
been since then. . . . The charges he read against me were that 
tickets had been turned in by other conductors which were sold specifi- 
cally for my train; these tickets, they claimed, were bought by people 
leaving Korfolk and surrendered to me, and in se~veral instances these 
same tickets were sold again and turned in by other conductors with 
their punch marks and their reports. I refer to the charges in the 
affidavits; these charges were that tickets had been bought for my 
train and that they were turned in later, some on my train and some 
on others. He  accounted for the fact that some of these tickets had been 
taken back and resold by saying that I had taken them back to agent 
Starke and he had resold them. . . . I mas taken off the train 
at  Rocky Mount that day and had to wear my uniform to my home in 
Norfolk. . . . I had 110 extra clothes with me. The fact that I 
had to go home in my uniform as a passenger on the train I was 
supposed to be conductor on naturally attracted the attention of the 
passengers and the public, and I was asked, not only by passengers, 
but by other conductors what I mas doing riding in my uniform. 
Everybody wanted to know and of course I had to tell them. . . . 
I t  was very humiliating to be continually asked these questions. I was 
very humiliated and hurt in every respect." 

The conversation between the plaintiff and the superintendent took 
place in the latter's office; no one else was present; no other heard 
what was said. Afterwards the plaintiff called for an investigation 
under the rules of the company, and, in his own words, "Mr. Newel1 
still held out that I was fired"; and the former decision was not 
changed. Another hearing was had before the general manager in 
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Wilmington and the first decision was again approved. ?\To other appeal 
was prosecuted; and in explanation of his'suit, the plaintiff testified : 
"The one reason I am suing is that I had to travel bask home in my 
uniform and the other is that I was wrongfully discharged." 

The plaintiff's narration contains a fair staternent of the theory 
upon which the action was prosecuted and proposes the vital question 
whether the complaint and the evidence have laid an acequate founda- 
tion for a suit in tort. 

Actions ex delicto form an individual branch of the law. They have 
been classified fundamentally as breaches of duty by wrongful means, 
as fraud; culpable accident, as negligence; malice, illegal acts, etc. 
Bigelow on Torts ( 8  ed.), 33 ;  Jaggard on Torts, sec. 141 e t  seq. They 
are divided by Pollock illto three groups: (1 )  Personal wrongs which 
affect (a)  the safety and freedom of the person; (b) pel-sonal relations 
in the family; (c) reputation; and (d )  those which affect one's estate 
generally, as slander of title or malicious prosecution. (2)  Wrongs to 
possession and property. ( 3 )  Wrongs to person, estate, and property, 
such, for esample, as nuisance, or negligence. Pollock on Torts (12  ed.), 
6. 

I t  is apparent that the present suit cannot be placed in either of the 
last two groups; we must therefore determine whether it falls within 
the first. 

A tort is an act or omission giving rise, in virtue of the common- 
law jurisdiction of the court, to a civil remf>dy which is not an action 
of contract. Pol. ( 1  ed.), 4. Jaggard says that this dc4nition, while 
a negative one, seems to be least unsuccessful and unsatisfactory. "It is 
evident," he remarks, "that there are two main ideas set, forth by this 
definition: the conduct which constitutes a tort and the redress which 
the law provides for the wrong done,-the cause of action and the 
remedy. . . . A tort or a wrong may be spoken of either as a 
breach or violation of a duty or an  infringement of a right." 1 Jaggard 
on Torts, 2. 

Inquiring then, whether the plaintiff has shown an infringement of 
his rights or the defendant's breach of a duty actionable in tort, we 
recur to Pollock. With respect not so much to the effect aa to the nature 
of the act or omission he says: "In Group A (the first group), gen- 
erally speaking, the wrong is wilful or wanton. Either the act is in- 
tended to do harm, or being an act evidently likely to cause harm, 
it is done with reckless indifference to what may befall by reason of 
it. Either there is  deliberate injury, or there is someihing like the 
self-seeking indulgence of passion." Torts (12 ed.), 8. 

The word "trespass" is sometimes used in a broad sense as synony- 
mous with "tort"; but trespass in a restricted sense is treated as a 
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separate tort-technically under the second group as an actionable wrong 
to goods or land. I t  implies force. Also, in the sense of a trespass to the 
person, if considered under the first group, the word inrolres the 
idea of force or the direct character of an  injury, remediable a t  common 
law by the action of trespass zi et armis, and not the idea of injuries 
which are consequential, resulting, for instance, from negligence or 
nonfeasance, and remediable by the old action of trespass on the case. 
3 Bl., 120 et seg.; 26 R. C. L., 930 et  seq. 

With these priiiciples in mind, we have failed to discover anything 
in the evidence to indicate or connote the defendant's wrongful applica- 
tion of force to the person or property of the plaintiff, or, indeed, the 
display or suggestion of any kind of force. There mas no threat, no re- 
straint, no intimidation, no element of an  assault, arid of course no 
battery. When the charges were preferred and the employment was 
brought to an  end, the plaintiff and the superintendent were alone: 
there was no slander because there was no publication. (We  may say 
i~lcidentally that  for slanderous words spoken by another employee of 
the defendant i n  relation to the charges set forth in  the affidavits 
exhibited by Sewell, the plaintiff has recovered damages in  a former 
action in  the sun1 of ten thousand dollars. Elnzore v. R. R., 189 
S. C., 658.) So it is argued, not without reason, that  neither Newell7s 
statement to the plaintiff of the cause for which he  mas discharged, 
even if false, nor the discharge for the cause assigned constitutes an 
actionable civil injury, and that  in the absence of evidence tending 
to show defamation or assault or  trespass to person or property, the 
action cannot be maintained. 

The  plaintiff devotes elaborate argument to two propositions which 
in our opinion cannot avail h im on the present record. I t  is an action- 
able wrong, he first contends, to procure the breach of an existing 
contract of employment. Granted that  this doctrine applies to the wrong- 
ful  interference by a stranger with the relation of master and serrant, 
how is  i t  pertinent in the case before u s ?  The  railroad company, the 
employer, is the only defendant. Those who made the affidavits, accord- 
ing to the plaintiff's testimony, "all worked for the Coast Line." So, i n  
like manner with the superintendent, they represented the company; and 
it is difficult to perceive how the company under the allegations in the 
complaint tortiously procured or induced itself to  interfere with the re- 
lation existing between itself and the plaintiff. W e  need not discuss 
the next proposition which is addressed t o  the plaintiff's inability to 
find other r o r k  and to the doctrine of interference with another's trade 
or calling, for a cursory reading of the record mill show that  these sub- 
jects are unrelated to questions presented for decision. Bu t  there is a 
third proposition. The  plaintiff says in  substance that  his  dismissal under 
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false charges, with its consequent humiliation and mental suffering, 
is itself an actionable wrong. To avoid confusion just here we must 
note the distinction between diverse principles which are frequently ap- 
plied in suits growing out of the master's wrongful discharge of his 
servant. We have said that a contract of enlployment for an indefinite 
term may be terminated at the will of either party. But, when the con- 
tract is for a definite term it cannot be terminated at an earlier period 
unless the right to end it is reserved in the contract, or unless there is 
a general custom authorizing a n  earlier termination. When the servant 
is employed for a definite time and the master without justification 
severs the employment at an earlier period, the discharge is wrongful 
in  the terminology of the law of contracts; but it is not a tort. I f  
the parties agree that the master may put an end to the contract if the 
services are not satisfactory, and, though they are satisfactory, the 
master feigns dissatisfaction and dismisses the servant, the discharge 
in a contractual sense may be wrongful; but is it ground of an action 
ex delicto? Take another case. A s e r ~ a n t  is employed for a definite 
period; his compensation is to include the use of a house and garden 
belonging to the master; he is discharged in  breach of the contract and 
notified to Tacate the premises; he refuses to remove and is forcibly 
evicted; thereupon he brings suit, the gravamen being the master's 
wrongful eviction of his servant by force. An action in tort may be 
maintained on the ground of the master's unlawful act v i  et armis. 
These illustrations serve to draw the distinction between a wrongful 
discharge in  tort, attended by actual or constructive force, and a wrong- 
ful discharge without force in breach of contract. See, in connection, 
Wilson v. Wilderness Farm,  82  At. 9 (X. J . ) ,  517; Beissel v. Elevator 
Po., 12 L. R. L4. (N. S.) (Minn.), 403; Nackenzie v. Hin is ,  23 L. R. A. 
( S .  S.) (Ga.), 1033; Schmand v. Jandorf ,  44 L. R. A. (1:. S.) (Mich.), 
680; American Stores v. Kzissel, 64 L. R. A. (1916 F), 1382. 

We understand the underlying principle to be that the mere discharge 
of a servant under an imputation of dishonesty will not support an 
action in tort. I t  is thus stated by Stephen.  J., in  Wal fon  v. Tucker,  
45 J. P. (Exch. Div.), 23, which is cited in 1 Labatt's Master & Servant, 
1166: "It seems to me that, if we gave may to the argument of the 
plaintiff, it would introduce an extensire and undesirable change in the 
law. There are few actions more frequently brought than actions for 
wrongful dismissal, and it must have happened upon many occasions 
that the dismissal must have been considered as g r ie~ous  to a serv- - 
ant, not so much from the monetary loss as from the alur cast upon 
his character. No case, however, binding upon this Court has been 
produced, where such injuries as are now sought to be compensated 
have been so compensated. I think, therefore, -that no such damages 
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can be given, and it seems to me right that it should be so, be- 
cause if any further damage is due, that further damage must be caused 
by something which is in itself an actionable wrong. For  instance, 
if the plaintiff had been expelled by violence, a count for assault might 
have been added; or if he had been abused, or the cause of dismissal 
had been stated needlessly, so as not to have been within the pririlege, 
an action for slander or malignment would lie. As in  this case the 
plaintiff was neither assaulted nor slandered, he ought not to recover 
more than the actual result of the breach of contract." Comerford v. 
Stmet Ry., 164 Mass., 13, was an action for slander, the fifth count 
alleging that the defendant wantonly and recklessly dismissed and dis- 
charged the plaintiff from its employ and falsely and publicly charged 
him with being dishonest therein. The Court said: "If it (the fifth 
count) be construed as a count for discharging the plaintiff from its 
employ under such circumstances as to impute to him a charge of 
dishonesty, tbe count must fail. An action of tort does not lie against 
an employer for discharging a servant." 

,4 wrongful discharge from employment becomes the basis of an 
action in tort when accompanied by a wrongful act which amounts to a 
technical trespass with actual or constructive force. A maliciovs motive 
disconnected with the infringement of a legal right (even if there 
were evidence in  this case to disclose i t )  cannot be the subject of a civil 
action. Richardson v. R. R., supra; X. v. Van Pelt, 136 N. C., 634, 660; 
Bell v. Danzer, 187 N. C., 224. 

As we have said, the plaintiff has shown no assault, no slander, no 
force, no trespass to his person or property; indeed, no act, which dis- 
joined from the mere termination of the employment constitutes an  in- 
dependent cause of action; and in our opinion the present suit cannot 
be maintained. An employer should not be subjected to the jeopardy 
of a suit for damages for the bare reason that in  dismissing an employee 
he assigns the true ground of the discharge, although the reason given 
may be equivalent to an imputation of dishonesty. 

But the plaintiff says that he had to return to Norfolk in the uniform 
of a Conductor; that in response to questions he had to give the reason; 
that he was humiliated; and the redress of this wrong he assigns as one 
object of his suit. That this circumstance is not an independent cause 
of action needs no argument. That it is not an element of damages is 
equally obvious. The discharge in the office ended the employment; no 
part of the contract authorized the plaintiff to designate time or 
place. When the contractual relation was broken the company was 
no more responsible for the plaintiff's garb than for the disclosure he 
made to inquiring friends. Under these conditions the law imposes 
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upon the defendant no liability for the remote and co1late:ral consequences 
resulting from inferences o r  deductions that  may have been drawn 
by the public from the situation of the plaintiff. Berlin, v. P. L. Cusachs, 
Ltd., 114 La., 743, 759. 

W e  are  of opinion the defendant's motion for nonsuit should have 
been allowed. The  judgment is therefore 

Reversed. 

FIRST NATIONAL BANK O F  SPRING HOPE v. MRS. LIZ:3IE MITCHELL, 
MRS. ADDIE GRIFFIN, MISS CORNELIA LOUI13E EDWARDS, 
MISS FLORENCE EDWARDS AND MISS FLORENCEI EDWARDS, AD- 
MINISTRATRIX OF THE ESTATE OF S. C. EDWARDS, DECEASED. 

(Filed 17 February, 1926.) 

A consent judgment is the agreement of the parties entered of record 
with the sanction of the judge, and in the absence of fraud or mutual 
mistake cannot be modified by the court without a like clmsent, and must 
be enforced in accordance with its provisions. 

2. Same-Executors and Administrators-Statutea-Credlitors-Distribu- 
tion. 

Where a consent judgment provides that a commissioner appointed for 
the purpose sell certain lands of a deceased person, and pay the net 
proceeds to the administratrix of the deceased to pay the debts of his 
estate, the distribution of these proceeds are thereunder to be made 
under the provisions of C. S., 93, providing the order of payment, and a 
judgment ordering them to be paid to a lien of a judginent cerditor on 
the lands of the estate, adjudging it a prior lien, is reversible error. 

APPEAL by 'defendants from Crc~mer,  J., at  December Term, 1925, of 
NASH. Error .  

On 16 August, 1922, H. R. Edwards, S. C. Edward83, S. B. Griffin 
and J. N. Griffin, made and executed their joint note to the plaintiff, 
First  National Bank of Spr ing  Hope, due a t  90 days for $1,650. The  
note was unpaid a t  maturi ty and was renewed by the same parties 
maturing 1 January ,  1923. T h e  plaintiff, on 10  March, 1923, sued 
the parties who signed the note and obtained judgment thereon. Execu- 
tion was issued on the judgment and returned unsatisfied. Thereafter 
S. C. Edwards died and Florence Edwards was appointed administratrix 
of his estate. She  and the other defendants are  the heirs a t  law of S. C. 
Edwards. Plaintiff brings this suit to set aside certain conveyances, made 
by S. C. Edwards. 
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I t  is charged in the complaint that while S. C. Edwards was indebted 
as aforesaid to plaintiff, he made a voluntary conveyance of certain 
land to his daughters, defendants in this case, without retaining s a -  
cient property to pay his debts, etc. Plaintiff prayed that the deed be 
set aside and declared void, etc. 

Defendants answer, and, among other things, say: "It is absolutely 
denied that the said S. C. Edwards ever owned in fee simple any of 
the tracts of land set out and described in article 10 of said complaint, 
except the first tract, consisting of tracts A, B and C, and this was con- 
veyed and deed delivered by the said S. C. Edwards to Mrs. Lizzie 
Mitchell, one of said defendants prior to the execution of any of the 
notes as set out in said complaint and she is now the owner in fee simple 
of said tract of land, free and clear from any lien by reason of the 
matters and things set out in said complaint. That it is absolutely 
denied that the said S. C. Edwards at  any time owned a fee-simple 
interest in tracts 2, 3 and 4, as is described in article 10 of plaintiff's 
complaint. But that the said tracts or parcels of land were owned in 
fee simple by Mrs. Nancy Edwards, mother of the defendants; and the 
said S. C. Edwards only owned a life interest in the said tracts or lots 
of land by curtesy. That these defendants allege that the same is 
owned by the parties therein set out in fee simple and free and clear 
from any lien by reason of said notes; same having descended to them 
from their mother, Mrs. Nancy Edwards. That tracts 2, 3 and 4, as 
abore stated, were owned in fee simple by Mrs. Nancy Edwards at  the 
time of her death. That these defendants allege upon information and 
belief, and so avers, that the said S. C. Edwards owned no real property 
at  the time he executed either of the said notes as set out in said com- 
plaint, and they absolutely deny that he was the owner of either of the 
said lots on said date as described in said complaint. These defendants 
further deny that there is any lien upon either bf the said lots by reason 
of his having executed, if he did, the said notes therein set out." De- 
fendants pray that the deeds be not set aside, etc. 

The following judgment was agreed to and signed by attorneys for 
plaintiff and defendants: "This cause coming on to be heard and it 
being made to appear to the undersigned clerk of the Superior Court 
that by agreement of I. T. Valentine and Battle & Winslow, attorneys 
for plaintiff, and Finch & Vaughan, attorneys for defendants, that the 
first tract as described in article 10 of the complaint in said action, 
the said tracts being designated as A, B and C, were owned in  fee simple 
by S. C. Edwards at  the time of his death ; that the other tracts described 
in said complaint as second, third and fourth, were not the property of 
the said S. C. Edwards. at  the time of his death, but belonged to his 
deceased wife; that S. C. Edwards e t  al., are indebted to plaintiff as 
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alleged in  the complaint; that in  order to make assets to pay the 
indebtedness of the estate of the said S. C. Edwards, i t  is necessary that 
the first tract be sold, same being bound and described as follows (the 
tracts A, B and C, are described by metes and bounds). I:t is now, there- 
fore, ordered, adjudged and decreed by agreement between plaintiff and 
defendants that S. C. Edwards was the owner in fee simple of those 
certain tracts or parcels of land above described; and that Miss Florence 
Edwards be and she is hereby appointed commissioner to sell the lands 
described above on 30 November. 1925, at  the courthouse door in Nash 
County to the highest bidder at  public auction for cash, after advertising 
as required by law, and the said commissioner shall report her proceed- 
ings to this court. This cause is retained for further order. This 31st 
day of October, 1925. J. N. SILLS, C. S. C." 

Florence Edwards sold the land, as commissioner, for $1,425, and 
filed her report 9 December, 1925. 

Cranmer, J., on 12 December, 1925, rendered the following judgment: 
"It appears from the record that by consent a part of the land described 
in the complaint was adjudged to be sold by a commissioner, the com- 
missioner to report her proceedings to this court, and that the judg- 
ment failed to make any provision for the disbursement of proceeds of 
sale. The plaintiff, at  this term, moved for a supplemental judgment 
directing the commissioner, after payment of necessary expenses of 
sale, including such allowance as might be made by thi!g court as com- 
pensation to the commissioner, to pay the proceeds of sale to the plaintiff 
to the extent of the plaintiff's indebtedness as alleged in  the complaint, 
in satisfaction of the plaintiff's alleged equitable lien upon the property 
sold. I t  appears that no one other than the plaintiff has made any 
claim in this action to any lien on the property by judgment, mortgage 
or otherwise. The defendants contend that the commissioner be ordered 
to retain the fund in her hands as administratrix of the estate of S. C. 
Edwards, deceased, to be disbursed as assets of said decedent, in pay- 
ment of costs of administration, attorneys' fees and debts of S. C. 
Edwards, in the order provided by statute. The court being of the 
opinion, upon the record, that the plaintiff is entitled to priority over 
the claims of all other creditors of S. C. Edwards to the extent of the 
net proceeds of sale of the land sold in this action, allows the plaintiff's 
motion and denies the defendants' motion. I t  is now, therefore, ordered, 
adjudged and decreed that the commissioner, after paying the expenses 
of the sale as fixed by the court, pay the surplus of proceeds of sale to the 
plaintiff as far  as it will go in  satisfaction of the plaintiff's indebtedness 
as alleged in the complaint, and the remainder thereafter, if any, be 
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retained by Florence Edwards, administratrix of S. C. Edwards, de- 
ceased; let petitioners pay costs of this proceeding." 

To  the foregoing judgment, defendants excepted, assigned error and 
appealed to the Supreme Court. 

Battle & Winslow and I. T .  Valentine for plaintif. 
Finch & Vaughan and Manning & Nanning for defendants. 

CLARKSON, J. I n  the consent judgment of 31 October, 1925, signed 
by J. N. Sills, C. S. C., it was expressly agreed: "That in order to make 
assets to pay the indebtedness of the estate of the said S. C. Edwards, 
it is necessary that the first tract be sold," etc. 

The judgment of 12 December, 1925, which says: "To pay the pro- 
ceeds of sale to the plaintiff to the extent of the plaintiff's indebtedness 
as alleged in  the complaint, in satisfaction of the plaintiff's alleged 
equitable lien upon the property sold,'' is contrary to the plain language 
of the consent judgment. . 

Walker, J., in Massey v. Barbee, 138 N.  C., p. 88, said: "The rights 
of the parties must be determined solely by the judgment to which they 
have assented. 'The judgment, or as i t  is termed the decree, is by con- 
sent the act of the parties rather than of the court, and it can only 
be modified or changed by the same concurring agencies that first gave 
it form, and whatever has been legitimately and in good faith done in - - 
carrying out its provisions must remain undisturbed.' Vaughan v. Gooch, 
92 N.  C., 524. And in Edney t i .  Edney, 81 N. C., 1, Dillard, J., says for 
the Court: 'A decree by consent as such must stand and operate as an 
entirety or be vacated altogether, unless the parties by a l ike  consent 
shall agree upon and incorporate into it an alteration or modification. 
I f  a clause be stricken out against the will of a party, then it is no 
longer a consent decree, nor is it a decree of the court, for the court 
never made it.' The law will not even inquire into the reason for making 
a decree, it being considered in truth the decree of the parties, though 
.it be also the decree of the court, and their will stands as a sufficient 
reason for it. Wilcox v. Wilcox, 36 IL'. C., 36. I t  must therefore be in- 
terpreted as they have written it and not otherwise." 

I t  is well settled in this jurisdiction: I f  parties have the authority, 
a consent judgment cannot be changed, altered or set aside without the 
consent of the parties to it. The judgment, being by consent, is to be 
construed as any other contract of the parties. I t  constitutes the agree- 
ment made between the parties and a matter of record by the court, 
at  their request. The judgment, being a contract, can only be set 
aside on the ground of fraud or mutual mistake. Massey v. Barbee, 
supra; Deavm v. Jonm, 114 N.  C., 650; Lynch v. Loftin, 153 N.  C., 
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270; Bank v. lllcEwen, 160 N .  C., 414; Gardiner v. X a y ,  172 N. C., 
192; I n  re Chisholm, 176 N.  C., 211; Morris v. Patterson, 180 
h'. C., 484; Walker v. Walker, 185 N.  (I., 380; Distributing Co. 2;. 

Carraway, 189 N. C., 423; S m i f l ~  c. Smith,  190 IS. C., 764; Coburn v. 
Comrs., ante, 68. 

KO shadow of fraud or mutual  mistake is  suggested by the record. 
Florence Edwards sold the land as  commissioner. She i s  also adminis- 
tratr ix of the estate of S. C. Edwards. After the report is confirmed, 
deed made and purchase money collected, she must make her report 
(C. S., 765), and the balance in  her hands she must account for as 
administratrix. According to the consent judgment, the land was sold 
"in order to  make assets to pay the indebtc.dness of thca estate of S. C. 
Edwards." This  being the agreement, the fund going into her hands 
as  administratrix must be paid to creditors in accordance with C. S., 
93, providing the order of payment of debts of a decedent. 

I n  the judgment of the court below, there was 
Error .  

RACHEL WOODARD, R. L. PINNER, MARTHA OVERTON, VIOLA PIX-  
NER, JAMES A. P INNER (THE LAST FOUR BY VIOLA CAHOOK, THEIR 

GUARDIAN). V. B. R. HARRELL,  WILLIAM BRYANT AXD J O S H  SWAIN. 

(Filed 17 February, 1926.) 

1. Deeds and Conveyances-Boundaries-Evidence--Quf?stios for Jury. 

Where the true dividing line between adjoining owners of land is  in 
dispute in locating the locus in  quo, and the call therefor in the deeds 
is clear and unambiguous, it  only leaves for the determination of the 
jury, upon the evidence, the location of the line accordmg to the bound- 
ary given in the instrument. 

2. Same--Dividing Lin~CompromiseEviclenc~ntracts-Writing- 
Statute of Frauds. 

Where the parties have not agreed upon the true dividing line between 
their adjoining lands, but have compromised by par01 upon a dividing 
line to be observed, evidence of this agreement is incompetent in an action 
subsequently brought in which the true dividing line is a t  issue, it  being 
required that the agreement as to the line settled on be reduced to writ- 
ing under the Statute of Frauds. 

3. Sam+EjectmentAction9-Rurden of Proof-Title. 
The plaintiff in ejectment must recover, if a t  all, upon the strength of 

his own title under the evidence, and not upon the weakness of the evi- 
dence of that of his adversary. 
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APPEAL by plaintiffs from Sir~clair, J., at December Term, 1925, of 
TPRRELL. N O  error. 

The  plaintiffs claim to be the owners and in  possession of certain 
swamp land-described in the complaint-and defendants are tres- 
passers. Plaintiffs pray that defe~ldarits be restrained and enjoined from 
cutting any timber, etc. 

Defendants deny that they are in possession of any of plaintiff's land 
and pray that the action be dismissed, etc. 

On  motion of defendants, judgment as of nonsuit was rendered and 
plaintiffs duly excepted and assigned error, and also excepted and 
assigned error to the exclusion of certain eridence offered on the trial, 
and appealed to the Supreme Court. The  material assignments of error 
and necessary facts will be considered in the opinion. 

T.  H.  Woodley, Aydlett & Simpsoa for plaintiffs. 
Mc,llullan & LeRoy for defendants. 

CLARKSOX, J. I t  is  not necessary to cite authorities that  the rule in 
this jurisdiction is  well settled that  a plaintiff in ejectment must recover, 
if a t  all, upon the strength of his ow11 title and not upon the weakness of 
his adrersary. 

lcA1t the tr ial  it  was admitted that  plaintiffs owned the land on the 
north, or northwest, and that  defendants owned the land on the south, or 
southwest, of the true dividing line between them; and that  the only 
questions in controversy mere, (1) the location of the true dividing line, 
and (2)  whether defendants had cut timber on plaintiffs' side thereof. 
Both parties claim that  the true diriding line between the TVynn-Nor- 
man-Pinner land, owned by plaiutiffs and the Tarkeuton, McClcese, 
Combs land, a par t  of which is owned by defendant Harrell,  ran from 
a point a t  or near Rolling Bridge to a cypress 011 the r irer .  The  plaintiffs 
claim the true dividing line to be a line D-A-Z-Y-X. The  defendants 
claim i t  to  be the line C-B-G. The  land in dispute is  swamp land." 

I n  the present case, from the admissions of record : The only dispute- 
the plaintiffs claim the true dividing line to be the line D-d-Z-Y-X. 
The  defendants claim it to  be C-B-G. Both claim that  the true d i~ l id ing  
Zina ran  from a point at or near Rolling Bridge to a cypress on the 
river. The  burden mas on the plaintiffs to prove by competent evidence 
the true diriding line. Plaintiffs introduced in evidence the following 
deeds: J. F. Davenport, executor of Joseph Wynn to Samuel Norman, 
dated 28 January,  1850, and recorded in  Book 20, page 263. Also deed, 
same description, f romeMark Majette, commissioner, to J. W. Pinner, 
dated 16 February, 1906, recorded in  Book 54, a t  page 63:  "Beginning 
at a cypress on the river below the Schallop's landing, a corner tree of 
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Joshua Tarkenton's new survey, running up the swamp binding on said 
Tarkenton's line to a gum at Rolling Bridgcl," etc. The Samuel Norman 
heirs were all made parties in  the proceeding when the land was sold 
by Mark Majette, commissioner. 

Plaintiffs claim to be the owners of the land through Wynn, Norman 
and Pinner. The plaintiffs are the heirs at  law of J. W'. Pinner, who is 
dead. 

We think, from a careful examination of the record, the only material 
assignment of error is 17. The record on that assignment of error is  as 
follows: "At the conclusion of plaintiff's testimony, the defendants 
moved to strike out all the testimony, introduced by plaintiffs tending 
to show that James Pinner, under whom plaintiffs claim, and John 
Combs, under whom defendants claim, made and marked a line in 1907, 
from D-A-Z, on the map and entered into a par01 agreement at  the time, 
by way of compromise, that said line should thereafter be recognized as 
the true dividing line between the parties. After extended argument by 
counsel, for both plaintiffs and defendants, the court in  ruling upon 
said motion, entered the following order, viz. : ' I t  appearing to the court 
that each and every portion of said testimony was admitted over de- 
fendant's objection, with exceptions duly entered, and that same has 
been admitted subject to the final ruling of the court as to its com- 
petency, and that the motion to strike out was entered . n  apt time, it is 
ordered: That said testimony and each and all thereof, be stricken from 
the record.' The defendants thereupon moved for judgment as of nonsuit. 
Whereupon, the defendants, through their counsel, having briefly pre- 
sented their views, contending that, with the above testimony stricken 
out, as above stated, the plaintiffs had offered no evidence sufficient to 
take the case to the jury, the court called upon the plaintiffs to present 
their views as to the sufficiency of testimony to take the case to the 
jury, after the motion to 'strike out' had been allowed. Whereupon, 
counsel for plaintiffs formerly announced that plaint .ffs had nothing 
to say in opposition to the motion for judgment as of nonsuit. The 
court thereupon allowed the motion." 

Surveyor appointed by the court in the case, C. W. Tatem, testified, 
in part, as follows: "-4t the time I ran this line, 190'7, there were no 
marked trees along it. Mr. (John B.) Combs and Mr. (James W.) 
Pinner marked them that day. The line that was marked that day, is 
the line D-A, and u p  to the dotted line, is shown on the map. . . . 
Mr. Combs claimed that day, that the line we ran was not the true 
dividing line between these tracts, that the trqe dividing line ran to a 
point at  Rolling Bridge, at  or near G. The point G, at which I had 
designated the gum, is near Rolling Bridge, as claimed by defendant 
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Harrell. The line which I ran that day represented a compron~ise line 
of the contentions, as to where the true line was, as asserted at  the 
outset." 

The plaintiffs claim under the Pinner spoken of and the defendants 
claim under the Combs spoken of in the testimony of Tatem. I t  appears 
from the record that Pinner and Combs, in 1907, compromised and at- 
tempted to make a new line between them. This was not done in writing, 
but by parol. I f  Combs and Pinner were locating the true dividing line, 
the evidence is admissible, but if they were changing the true dividing 
line, the evidence was not admissible. 

There is no ambiguity in the calls of the deeds introduced by plaintiffs : 
"Beginning at a cypress on the river below the Schallops Landing, a 
corner tree of Joshua Tarkenton's new surrey, running up the swamp 
binding on said Tarkenton's line to a gum at the Rolling Bridge." The 
true dividing line was not proved by plaintiffs, the burden being on 
them, but their witness, Tatem, testified that Combs, the day the line 
mas being run, claimed it was not the true dividing line-the line ran 
represented a compromise line. 

The true principle is laid down by Smith,  C. J., in  laconic language 
in Davidson v. Arledge, 97 N .  C., p. 185 : "The rejected evidence should 
have been competent to fix an uncertain and controverted boundary, but 
not to change that made in the deed that distinctly defines it." 

A v e y ,  J., in Shaffer v. Gaynor, 117 N.  C., 23, said: "Admissions 
made in progress of a surrey subsequent to the date of the deed executed 
to George Guilford or e~-en a parol agreement to mark the lines and 
corners in a certain way, would not have been competent to show that 
a line or corner was located otherwise than where a definite description 
contained in the deed would locate it, because the effect would be to con- 
tradict or vary a written contract, upon 'its face free from ambiguity, 
by a subsequent verbal agreement entered into uithout consideration. 
Caraway v. Chancy, 6 Jones, 361; Buckner v. Anderson, 111 N. C., 
572; Shafer  v. Hahn, 111 N. C., I.'' Presnell u. Garrison, 122 N. C., 
p. 596. 

I n  Haddock v. Leary, 148 N .  C., p. 380, Brown, J., said: '(For noth- 
ing is better settled in this State than that if the calls of a deed are 
sufficiently definite to be located by extrinsic evidence, the location can- 
not be changed by parol agreement, unless the agreement was contempo- 
raneous with the making of the deed. S n d  this is all that the authorities 
cited by the learned counsel for pIaintiff establish, as we read them. 
Cara,way v.  Chancy, 51 N .  C., 361; Shaffer v. Hahn, 111 N .  C., 1; 
Buckner v. Anderson, 111 N .  C., 577; Roberts v. Preston, 100 N.  C., 243; 
Shafer  v. Gaynor, I17 N. C., 23, 25." 
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I n  Boddie v. Bond, 158 K. C., 206, Hoke, J., speakirg to the subject, 
said: "It  is well understood in  this State that  boundary lines as con- 
tained in written deeds, dividing or other, may not be changed by parol 
evidence except in the one case where contemporaneously with the execu- 
tion of a deed, the physical boundaries are actually run and marked for 
the purpose of making the deed and are thereby given a different plac- 
ing." 

This rule is recognized in cases cited by plaintiffs. Hamtein v. Ferrall, 
149 K. C., 240; Kirkpatrick v. XcCracken, 161 N. C., 198; Wiggins v. 
Rogers, 175 S. C., 67; Taylor v. Xeadows, 175 IT. C., 377. 

"What the line is, is necessarily a question of law. Where the line 
is, i s  a question of fact." Geddie v. Williams, 189 S. C., 336-7. The 
evidence of Tatem and others show that  the line claimed by plaintiffs 
was a compromise or new line made by parol and not the true dividing 
line. The calls in plaintiffs' deeds were fixed, certain and well defined. 
NO ambiguity. Combs and Pinner, in making a compl-omise or a new 
line, should have had their agreement reduced to writing. The evidence 
as to the compromise or new line was incompetent. With this evidence 
excluded, from a critical examination of the record, i t  shows that  
plaintiffs had no sufficient evidence to be submitted to the jury and 
judgment as of nonsuit was proper. There was no sufficbient evidence to 
show that  defendants trespassed on plaintiffs' land. 

From the view we take, the other exceptions are  immaterial and are 
not considered. There is 

No  error. 

L E E  A. DENSON AXD WIFE, J E A N I E  SAUNDERS DEKSON, v. P I N E  
S T A T E  CREAMERY COMPANY. 

(Filed 17 February, 1!)26.) 

Wills--Trusts-Power of Sale-Deeds and Conveyances--1ntentInvest- 
ment of Proceeds of Sde. 

Where it is espressd in a will that the trustee therein appointed 
shall have unrestrained power to sell lands of the estate, and invest and 
reinvest the proceeds without requirement on the part of the purchaser 
to see to the proper application of the funds, it is not required of the 
trustee in conveying the lands to expressly refer to the power contained 
in the will, if it clearly appears from the interpretation of the convey- 
ance that it was the intent to make the deed thereunder, and the grantee 
therein for value gets a clear title when such intent appears, though the 
proceeds of sale are not invested in conformity with the trusts imposed. 

APPEAL by defendant from Midyette, J., at Second Kovember Term, 
1925, of WAKE. Affirmed. 
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This is a controversy without action. I t  concerns the will of Jane 
Claudia Johnson, who died 10 March, 1900. The will is duly exemplified 
and recorded in Wake County, Record of Wills, Book D, at  11. 341, e t  seq. 
Two items of the mill, six and ten, are involved in the contro~ersy. 

Bradley S. Johnson, trustee, and indiridually, on 15 September, 1916, 
wecuted and delivered a deed to certain land in fee simple, to plaintiff, 
Lee A. Denson, in consideration of $3,000. Bradley S. Johnson did not 
account for or reinvest any part of said three thousand dollars ($3,000) 
as belonging to the trust estate created by item six of said will of his 
mother. The land is part of the land set forth in items six and ten 
of Jane Claudia Johnson's will. The deed is recorded in the register 
of deeds office of Wake County, in Book 307, p. 271. The defendant, for 
$11,000 contracted and agreed to purchase fro111 Lee A. Denson a part 
of the land deeded Lee A. Denson by Bradley S. Johnson, trustee and 
individually, but has refused to perform its contract, contending that 
Lee A. Demon did not have a fee-simple title to the land that it agreed 
and contracted to purchase. This action is brought to determine if Den- 
son could convey the defendant a fee-simple title. 

There is no controversy that as to the land devised under item 10 
of the Johnson will, Bradley S. Johnson had a right to convey to Lee A. 
Denson a fee-simple title, it is contended that as to the land in item 6, 
if he had a right, the power given by the will was not exercised as 
required by law. 

Item 6 of the will is as follows: "I devise to my son, Bradley S. 
Johnson, and his heirs, the two lots on which my brother Col. William 
J. Saunders has for years resided in Raleigh, North Carolina, in trust 
for the use of my said brother and wife, during their lives, and for the 
use of the survivor, and after the death of the survivor, for the use 
of my niece Jeanie C. Saunders, with power to said trustee to sell and 
reinvest the same. whenever he shall think best. and direct also that this 
trust shall not be destroyed nor executed so as to divest, and for the 
purpose of perfecting and preserving it, I direct that on the death of my 
niece, Jeanie, without issue living at the time of her death the said 
property shall pass to my grandson and his right heirs. And I direct 
that the said property after the death of my brother and his wife, shall 
be held by the said trustee for the sole use of the said niece free from 
the control of any husband she may have and without liability for his 
debts or contracts, and with power to her to devise the same by last will, 
but if she die intestate and without issue surviving her, then the property 
is to pass to my grandson and his right heirs as above directed." 

The material part of item 10, is as follows: "I give, devise and be- 
queath all the rest and residue of my property of every description, and 
wheresoe~er situate, over which I have any power or testamentary con- 
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trol, whether by virtue of the provisions of any deed or independent of 
any such provisions, to my son, Bradley S. Johnson, hirr heirs, executors 
and administrators, in trust," etc. . . . "And in order that the said 
trust may better be carried into effect, I hereby authorize and empower 
my said son as such trustee, to sell and convey the whole or any part of 
the property so devised and bequeathed to him in trust, for the purpose 
of investment or reinvestment, with the consent of my said husband 
without liability on the part of any purchaser to see to the proper appli- 
cation of the purchase money. And from and after the death of my 
said husband, it is my will that the said trust shall cease, and the said 
property and any interest or investment thereof, freed of the said trust, 
shall pass to and devolve upon my said son, Bradley S. Johnson, if then 
alive, in fee simple as to the realty, and absolutely as to the personalty; 
and if not then alive, it is my will that the same shall pass to his 
heirs at law, distributees and next of kin." That Bradley T. Johnson, 
the husband of the said Jane Claudia Johnson, mentioned in the said 
will, died on or about 14 February, 1903. That William J. Saunders, 
mentioned in said will died on or about 16 November, 1906; and his 
wife died on or about 10 January, 1913; and that their niece Jeanie C. 
Saunders, mentioned in item six of said will is now the wife of the said 
Lee A. Denson and is a plaintiff in this action. That Bradley S. Johnson, 
the trustee named in the sixth and tellth items in said will, died on or 
about 10 May, 1917, after having made the deed to Lee A. Denson on 
15 September, 1916. His  son, Bradley T .  Johnson, and who is the 
grandson referred to in item six of the will, became the trustee under 
said item six of the will, and thereafter, by authority of a special 
proceeding before the clerk of the Superior Court of Wake County, 
said Bradley T. Johnson resigned as trustee and Claude B. Denson was 
appointed trustee under said item six of said will. 

The court below rendered the following judgment: "This controversy 
without action duly coming on to be heard and being heard before the 
undersigned judge, the court is of the opinion and finds and adjudges 
that the deed in controversy conveyed a good title to Lee A. Denson 
and that the deed tendered by the plaintiffs to the defendant is a good 
and sufficient deed to convey the land therein described to the defendant 
in  fee simple; and that the defendant be, and it is required to accept 
said deed and pay to the plaintiffs the purchase price oE $11,000." 

The defendant excepted to the judgment, assigned error and appealed 
to this Court. The material language i n  the Bradley S. Johnson deed 
to Lee A. Denson, will be considered and set forth in the opinion. 

Robert N.  Simms for plaintiffs. 
Biggs & Broughton for dofendant. 
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CLARKSON, J. I t  is contended by defendant that the deed from Bradley 
S. Johnson, individually and as trustee, to plaintiff Lee 8. Denson, did 
not convey a perfect title for any lands which passed to Bradley S.  
Johnson, trustee, by virtue of item 6 of the mill, for the reason that 
the said land does not refer to the power under the will conferred by 
item 6. I n  item 10, the trustee is given power to sell and convey "fhe 
whole or any part" of the property, "without liability on the part of 
any purchaser to see to the proper application of the purchase money." 
While in item 6, the sole provision is "with power to said trustee to sell 
and reinvest the same whenever he shall think best." Bradley S. Johnson 
did not account for or reinvest the fund under item 6. 

The pertinent portions of the deed showing the exercise of power in 
the deed to Lee A. Denson, as to the land in item 6, are as follows: 

(1) "This deed made this 15 September, 1916, by Bradley S .  Johnson 
and wife, Nannie R .  Johnson, and Bradley S. Johnson, trustee, undm 
the will of illrs. Jane Claudia Johnson, of Qoochland County, T i q i n i a ,  
parties of the first part, and Lee A. Denson, of Raleigh, Wake County, 
North Carolina, party of the second part": 

(2) "Witnesseth : That the said Bradley S. Johnson and wife, Nannie 
R. Johnson and Bradley S. Johnson, trustee, under the will of Mrs. 
Jane Claudia Johnson, in consideration of one hundred dollars and 
other valuable considerations," etc. 

( 3 )  "Being lots one, two, three, four and five, and the irregular shaped 
alleyway, shown on the map, survey and plat of R. G. Ball, engineer, 
recorded in Book of Maps, 1915, at page 40, in the office of the register 
of deeds of Wake County, and being part of the lands devised to Bradley 
S. Johnson and Bradley S .  Johnson, trustee, under the will of llfrsl. 
Jane Claudia Johnson in Book D, at page 341, register of deeds office of 
Wake County." 

(4) "In testimony whereof, the said Bradley S. Johnson and wife and 
Bradley S. john so?^, trustee, hare hereunto set their hands and seals 
the day and year first above written. 

BRADLEY S. JOHNSOK (Seal) 
NANNIE R. JOHXSOX (Seal) 

BRADLEY 8. JOIINSON, Trustee. (Seal)" 

Under item 10 of the Jane Claudia Johnson will, Bradley S. Johnson 
was the owner in fee of the land at  the time he conveyed a part of the 
land willed to him under item 10 to Lee A. Denson-he did not have to 
exercise the power contained in that item, The trust had ceased, and 
he was the fee-simple owner of the land. There can be no contention 
that Lee A. Denson has from the deed of Bradley S. Johnson and wife, 
Nannie R. Johnson, a fee-simple title to this land. H e  could only convey 
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the land under item 6 to Lee A. Denson, under the power and authority 
given in item 6. Did he do th is?  We are of the  opinion that he did. W e  
think the above excerpts from the deed show a clear intention. The fact 
that he conveyed it as trustee shows that  the power under item 6 was 
exercised. I n  fact, under item 6, he  could only convey as trustee. I n  
item 10 he could only convey as an individual. I n  the deed he  distinctly 
recites in three places "Bradley S .  Johnson, trustee under the will of 
Lllrs. Jane Claudia Johnson." H e  also defined the land as "being par t  
of the land devised to Bradley S. Johnson and Bradley S. Johnson, 
trustee,'' etc. Any other construction would make these words surplusage, 
senseless and meaningless. 

Perry  on Trusts, vol. 2 (6  ed.), par t  sec. 511c, lays down the well ac- 
cepted rule: "The donee of a power may execute it without expressly 
referring to it, or taking any notice of it, provided that it is apparent 
from the whole instrument that  i t  was intended as an txecution of the  
power. The execution of the power, however, must shoa that i t  was in- 
tended to be such execution; for if i t  is uncertain vhether the act was 
intended to be an  execution of the power, i t  mill not be construed as an  
execution. The intention to execute a power will sufficiently appear,- 
(1) When there is some reference to the power in the imtrument of exe- 
cution; ( 2 )  where there is a reference to the property which is the 
subject-matter on which execution of the power is to operate; and ( 3 )  
where the instrument of execution would have no operaticln, but would be 
utterly insensible and absurd, if it was not the ezccution of a power." 
(Italics ours.) 

X r .  Justice Story, in Blagge v. Xiles, 1 Story, 426, lays down the fol- 
lowing rule: "The main point is to arrive at  the intention and object 
of the donee of the polver in the instrument of execution, and that  being 
once ascertained, effect is given to it accordingly. I f  the donee of the 
power intends to execute, and the mode be in other re,3pects unexcep- 
tionable, that intention, however manifested, whether directly or in- 
directly, positively or by just implication, will make the execution valid 
and operative. I agree that the intention to execute the power must be 
apparent and clear, so that the transaction is not fairly susceptible of any 
other interpretation. I f  i t  be doubtful, under all the circumstances, then 
that doubt will prevent it from being deemed a n  execution of the power. 
All the authorities agree tha t  it is not necessary that t'ie intention to 
execute the power should appear by express terms or recitals in the 
instrument. I t  is sufficient that  i t  should appear by words, acts or 
deeds demonstrating the intention." 

This position of X r .  Justice Story is followed by the Supreme Court 
of the United States, in Warner v. Conn. Xutual Life Ins. Co., 109 
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U. S., 357, Jlatfhelcs, J., speaking to the question; I'l'illier ef al. c. 
Cumntings e t  al., 91 Neb., 5 ' i l ;  Funk v. Eggleston, 9 2  Ill., 515. 

dshe,  J., i n  Taylor v. Eatman, 92  N. C., p. 607, says: "As a general 
rule, in executing a power, the deed or will should regularly refer to it 
expressly, and it is usually recited; yet it is not necessary to do this, 
if the act shows that the donee had in view the subject of the power 
at the time. 2 Washburn on Real Property ( 4  ed.), 658." Siler e. 
Il'ard, 4 N .  C.,  161; E s u m  c. Ralirr, 118 K. C., 345; Kirkman z.. Wads- 
trorth, 137 S. C., 433; C'arrari7ay c. Xoseley, 152 K. C., 331; Xafthelcs 
c. GI-i@n, 187 X. C., 599. 

RTO~L'TL,  J., ill Kadis z.. Weil, 164 S. C., 11. 87, speaking to the subject, 
says: "The contention of the defendant that  it was the duty of the 
plaintiff to see to the application of the proceeds derired from the sale 
to him, and see that  the same x a s  reinrested in real estate by the trustee, 
cannot he sustained. I t  was so held in England, but i s  not the law 
here as to a bona fide purchaser for ralue. Hauser v. Shore, 40 N. C., 
337; Il'hiffed c. J7ash, 66 N. C., 590; Grimes v. Tuf t ,  98 N. C., 198; 
11l1rlt r .  B a d ,  17 S. C., 60; 39 Cyc., pp. 378 arid 379;  A. & E. ( 2  etl.), 
vol. 28, pp. 1130 and 1131." 

The language in item 10 relieriug the purchaser from liability to see 
to the application of the purchase nloney, construed ~ i t h  item 6, does 
not change the law that  a bona fidc purchaser for ra lue  is not required 
to see to the application of the purchase money when the sale mas made 
under the poxer conferred in item 6. 

From the record, the judgment of the court be lor  is 
Affirmed. 

JIIIS. ROSA JI. JIERCER ET A I S .  r .  D. W. DOTYKS. 

(Filed 17 February, 1926.) 

1. Estates-Wills-Remainders-Contingent Limitations-Title-Vested 
Interests-Deeds and Conveyances. 

Where there is a clerise of an estate in remainder, a deed by the life 
tenant and remainderman will not convey an indefeasible title, where 
the titIe is not rested in the renlainderman a t  the death of the testator, 
but is contillgeut upon their snniving the testator, the interest of those 
who are dead limited eyer to their heirs. 

2. Estates-Fkmainders-Vested and Contingent Interests. 
A limitation orer by devise creates a vested remainder, when the re- 

mninderman takes a present estate: and a contingent estate when the 
remaindermall takes the possibility or prospect of an estate thereunder. 
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3. Same-Heirs. 
A devise of an estate for life to the testator's wife "and a t  her death 

to go to our surviving children or their heirs": Held ,  the children or 
takers in remainder, take an estate contingent upon their surviving their 
mother, the interest of those who may predecease her going to their 
respective "heirs." 

4. SameTakers  Under the Will-Dwcent and Distribution. 
Where substitute or alternate remainders to the :testator's children 

are created by a will, upon the happening of the contingency terminating 
the devise as to some, the ulterior takers as heirs of the deceased child 
take under the will, and not by descent. 

CONTROVERSY without action, heard by Cranmer, J., at November 
Term, 1925, of EDGECOMBE. 

The record discloses the following facts: W. R. Mercer died in 1905, 
possessed in  fee simple of a certain tract of land in Edgecombe County, 
containing about five hundred acres, having made a last will and testa- 
ment which was duly probated and recorded in said county on 21 
September, 1905. At the time of his death the said W. R. Mercer left 
him surviving a wife, Mrs. Rosa M. Mercer, and three children, to wit: 
Elizabeth Mercer Marrow, W. Redmond Mercer and Rosa Moye Mercer, 
all of whom were living and of age at the commencement of the action. 
I n  August, 1925, Mrs. Rosa 36. Mercer, E .  H. Marrow and wife, 
Elizabeth Mercer Marrow, W. Redmond Mercer and Rosa Moye Mercer 
contracted with the defendant to sell and convey to him the trees stand- 
ivg and growing upon the land of W. R. Mercer, deceased. 

The only pertinent item of the will of W. R. Mercer is item second 
thereof, which is as follows: "I give and devise to my beloved wife, 
Rosa M. Mercer, the tract of land on which I now reside, containing 
five hundred acres, more or less, for her lifetime, and at her death to go 
to our surviving children or their heirs." 

Under and by virtue of said will the plaintiffs, who are the children 
and widow of W. R. Mercer, contend that they can convey said timber 
and trees in fee simple to the defendant. The defendant refused to 
accept the conveyance on the ground that under said ii,em of said will 
plaintiffs cannot convey a fee-simple title to said timber frees. 

His  Honor held "that the plaintiffs are unable to convey the said 
timber to the defendant in fee simple as agreed in the said contract," 
from which judgment the plaintiffs appealed. 

Henry C.  Bourne for plaintif. 
James Pmder  for d e f a d n t .  
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BROGDEX, J. The determinative question is whether or not the r e  
mainder created by item second of said will is vested or contingent. I f  
said item creates a ~ e s t e d  remainder, then the plaintiffs can convey a 
fee-simple title; and, upon the other hand, if the remainder is contingent, 
then the plaintiffs cannot convey such a title. 
A vested remainder is thus defined in Tiffany Real Property, (2  ed.), 

see. 135: "A vested remainder is an estate which is deprived of the right 
of immediate possession by the existence of another estate created by the 
same instrument." The same author defines a contingent remainder as 
follows: "A contingent remainder is merely the possibility or prospect 
of an estate which exists when what would otherwise be a rested re- 
mainder is subject to a condition precedent or. as created in  favor of an 
uncertain person or persons." 

I n  substance the difference between the two is that a vested remainder 
is a present estate, whereas a contingent remainder is a possibility or 
prospect of an estate. I n  Witty  v. Witty, 184 N. C., 378, Stacy, J., 
says: "It is undoubtedly the general rule of testamentary construction, 
that in  the absence of a contrary intention clearly expressed in the will, 
or to be derived from its context, read in the light of the surrounding 
circumstances, an estate limited by way of remainder to a class described 
as the testator's 'heirs,' 'lawful heirs,' or by similar words descriptive 
of those persons who would take his estate under the canons of descent, 
had he died intestate, vests immediately upon the death of the testator, 
and at which time the members of said class are to be ascertained and 
determined." 

The reason for the rule is that the law favors the early vesting of 
estates. However, this rule is subject to the controlling rule of interpre- 
tation that the intent of the testator is paramount, provided, of course, 
that it does not conflict with the settled rules of law. I t  will be observed 
that this devise provides that at  the death of the life tenant the property 
should go to "our surviving children or their heirs." This raises the 
question as to whether or not the remaindermen are to be ascertained as 
of the death of the testator or as of the death of the life tenant, Rosa M. 
Mercer. 

I n  the case of Bowen v. Hackney, 136 N .  C., 187, the devise under dis- 
cussion was as follows: "I now declare that, with the advancements 
already made and specially given in this will, in my judgment, equality 
is made to all my children, so that at the expiration of the life estate 
of my wife, that which is given to her for life shall be equally divided 
between all my children, share and share alike, the representatives of 
such as may have died to stand in the place of their ancestors.'' The 
Court held that this language created a contingent remainder. The 
opinion of Walker, J., quotes with approval Gray on Perpetuities as 
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follows: "The true test in limitations of this character is that, if the 
conditional element is incorporated into the description of the gift to 
the remainderman, then t h e  remainder is contingeit, but if after the 
words giving a vested interest a clause is added divesting it, the re- 
mainder is vested. Thus, on a devise to A. for life, remainder to his 
children, but if any child die in the lifetime of A. his share to go to 
those who survive, the share of each child is said to be .;ested, subject 
to be divested by its death. But on a devise to A. for life, remainder 
to such of his children as surrive him, the remainder is contingent." 
I n  Iruin, v. Clark, 98 N. C.. 445, it is held: "If the devise had been 
to those children living at thk dea'th of their mother, there would hare 
been a contingent and n6t a vested remainder in either, for until that 
event occurred it could not be known who would take." 

I11 our opinion the language of the will creates substitute or alternate 
remainders. As expressed i n  the case of Bozcen v. Hackney, supra, the 
testator evidently had in mind the possibilit,y that one or more of his 
children might die during the lifetime of his wife, and, with this in 
mind, provided for such contingency by giring the share of' such deceased 
child to his or her heirs. Obriously the testator intended that the gift 
should take effect absolutely according to the state of his family as it 
esisted at  the death of his &fe. I t  follows, therefore, that the persons 
entitled to the estate were to be ascertained as of the death of the life 
tenant, Rosa M, Mercer, who is now living. The language "our surviving 
children or their heirs" indicates that the death of the life tenant and not 
the death of the devisor was the time fixed for the ascertainment of the 
remaindermen. 

Under this construction, if any of the children should die before the 
mother, his remainder would be at an end, and another remainder to his 
or her heirs is substituted therefor, and the remainderman thus substi- 
tuted would take nothing from his father or mother, but directly from the 
devisor, and therefore take by purchase under the will instead of by 
descent. Sfarnes v. Hill, 112 N. C., 1; Whifesides v. Cooper, 115 N. C., 
570; Bozccn v. Hackney, sup;.a; R'itfy v. Wit ty ,  184 N. C. ,  375; Latham 
2,.  Lumber Co., 139 N .  C., 9. Indeed the prevailing rule seems to be 
that if an estate is given by will to the s u r r i ~ o r s  of a class to take effect 
on the death of the testator, the word "survivors" means those living 
at the death of the testator; but if a particular estate is given and the 
remainder is giren to the then surrivors of a class, the word "survivors" 
means those surviving at  the termination of the particular estate. 
;\ilicliigan Law Review of February, 1926, p. 399, citing numerous au- 
thorities in the Vnited States and England; Sullivan v. Garesche, 
129 S .  W., 949; 23 R. C. L., 548. I t  necessarily follows, therefore, 
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that  the remaindermen could not be ascertained with certainty until 
the termination of the life estate. 

Under the principles of construction established by authoritative de- 
cisions we hold that  the remainder was contingent and that  the plaintiffs 
cannot convey a fee-simple title to said property to the defendant. The  
judgment of the lower court, therefore, must be 

Affirmed. 

PETER FENNER, SR., ADMINISTRATOR OF PETER FENNER, JR., V. RICH- 
MOND CEDAR WORKS AXD LONNIE SPRUILL. 

(Mled 17 February, 1926.) 

Removal of Causes-Federal Courts-Diversity of C i t i z e n s h i p T o r t  
Pleadings-PetitionSeverable Controversy - Fraudden t  Joinder-- 
Courts-Jurisdiction. 

Upon a motion to remove a cause from the State to the Federal Court 
under the Federal statute for diversity of citizenship and wrongful 
joinder of a resident defendant with the movant, a nonresident defend- 
ant, and the complaint alleges a joint tort, the allegation of the com- 
plaint will control in passing upon the motion, unless the movant makes 
it clearly to appear from the matters alleged in his petition and not his 
conclusions therefrom alone, that the controversy was severable, and 
that the resident defendant was joined in fraud of the jurisdiction of 
the Federal Court. 

CIVIL ACTIOS instituted by the plaintiff against the defendants for 
damages for the wrongful death of plaintiff's intestate. After the com- 
plaint was filed the defendant, Richmond Cedar Works, filed a petition 
for removal together with a good and sufficient bond as provided by 
statute. 

From the order of remora1 made by Sinclair, J., the plaintiff appealed. 

W .  L. Whitley for plaintiff. 
Thompson & It'ilson for defendant Richmond Cedar Works. 

BXOGDEK, J. The sole question presented by the record is whether or 
not this cause is  removable, and the answer to this question depends upon 
the construction of the complaint and the determination of whether or 
not the petition is sufficient to defeat the jurisdiction of the State court. 
The  petition for removal rests upon two contentions: 

(1) That  the controversy i s  separable. 
( 2 )  That  there is  a fraudulent joinder of a resident defendant. 
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The pertinent decisions of this Court and of the Federal Courts are 
to the effect that the complaint is the basis for determinirig the question 
of separability: T i m b e r  Co. v. Ins. CO., 190 N.  C., 801 ; Hollifield v. 
T e l .  Co., 172 N.  C., 714; Crisp v. Lumber  Co., 189 N. C., 733; Rai lway  
Co. v. Thompson ,  200 U. S., 206; I l l .  Central R. R. C'o. v. Sheegog, 
215 U. S., 308. 

I t  is established law that the complaint is the sole bash for determin- 
ing the nature of the cause of action against the various defendants and 
that a joint tort is not separable: H o u g h  v. R. R., 144 N.  C., 692; 
Crisp v. Lumber  Co., sup; T i m b e r  Co. v. Ins. Co., sup; I l l .  
Central R. R. Co. v. Sheagog, supra 

An action in tort is joint or several as the pleader .may choose to 
make it, and a defendant has no right to put asunder as several, an 
action which the plaintiff has elected to make joint. 

The pertinent allegations of the complaint are in substance as fol- 
lows : 

(1) That there was an agreement between the nonresident defendant, 
Richmond Cedar Works, and the resident defendant, Lonnie Spruill, 
whereby the apparent relationship of independent contractor was estab- 
lished, but that this was a scheme or device and not in good faith, 
to enable the Cedar Works to escape liability for injury to employees, 
and that the Cedar Works furnished supplies and equipment to the de- 
fendant, Spruill, to enable him to carry out the logging operations de- 
scribed i n  the complaint. 

(2) That the Richmond Cedar Works, the nonresident defendant, 
was negligent in failing to exercise ordinary care to select a reasonably 
competent and careful independent contractor. 

(3) That in June, 1925, the said Peter Benner, Jr., while in the 
discharge of the duties assigned him in the course of hif3 employment, 
was killed by the negligence of the defendants in cutting down a tree 
and causing i t  to fall directly across the track where the deceased was 
engaged in the discharge of his duties, and that the death of the plaintiff 
was caused solely by the recklessness and negligence of the defendants 
in their failure to exercise ordinary care, to furnish a reasonably safe 
place to perform the duties required and in failing to exercise ordinary 
care in selecting reasonably suitable and skillful agents and employees 
upon the work, and failing to instruct the deceased and to promulgate 
and enforce proper and suitable rules for the prosecution of the work. 

I t  is apparent, therefore, that a joint tort is alleged in the complaint 
against both defendants. I n  H o u g h  v. R. R., 144 N.  C., 692, Justice 
W a l k e r ,  in summarizing the principles deduced from the decisions of 
this Court and of the Supreme Court of the United States, sets out the 
proposition thus : 
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"An action in  tort is joint or  several as the  pleader may choose to 
make it, unless the defendants were sued jointly as a device and with 
a fraudulent purpose of defeating the right of removal, when in fact 
no cause of action existed against the resident, and the assertion of his 
liability to the plaintiff is a mere sham or pretense. But this must be 
alleged and proved by  the defendant in his petition for fhe removal 
of the cause." 

T h e  nonresident defendant, however, takes the position that  if the 
cause is not separable there has  been a fraudulent joinder of the resident 
defendant, Lonnie Spruill, and for this reason the action should be 
removed to the District Court. I t  therefore becomes necessary to deter- 
mine the essential elements of fraudulent joinder, or i n  other words, to 
determine what constitutes fraudulent joinder. 

I n  the case of Chesapeake and Ohio R. R .  6'0. v.  Cockrell, 232 -CT. S., 
146, the Court points out the elements of fraudulent joinder as follows: 
"So, when in such a case a resident defendant is joined with the non- 
resident, the joinder, even although fa i r  upon its face, may be shown 
by a petition for removal to be only a fraudulent device to prevent a 
removal; but the showing must consist of a statement of facts, rightly 
engendering that  conclusion. Merely to traverse the allegations upon 
which the liability of the resident defendant is rested or to apply the 
epithet 'fraudulent' to the joinder, will not suffice; the sho~ving must 
be such as compek the conclusion that the joinder is wifhout right and 
made i n  bad faifh." I t  has been further held that  the joinder is not 
without right or made in  bad fai th unless it was without any reasonable 
basis. Chicago Rock Island Ry.  v. Whiteaker, 239 U .  S., 425. 

So that, i n  order for the petitioning defendant to work a removal on 
the ground of fraudulent joinder, the petitioli must allege and prove 
that  the joinder is  without right, made in bad faith, and without any 
reasonable basis, and that  the statement of facts constituting the fraudu- 
lent joinder must be full, concise and explicit to such degree as to com- 
pel the conclusion that the resident defendants were joined in bad faith. 

The  State court, under the law, must assume that  the facts set out 
i n  the petition are  true, but it has jurisdiction to determine the 
question of their sufficiency. The  petition alleges "that your 
petitioner furnished specifications for said work and hauled the iron 
which belonged to  i t  into the woods." I t  does not appear what these 
specifications were or what effect, if any, they had in determining the 
control of the work. I t  i s  aIso alleged in the petition that  the defendant 
Spruill constructed said logging railroad and switches a t  a fixed con- 
tract price per yard and that  the employees of said Spruil l  were "paid 
out of the contract price paid him for said work." While it is t rue 
the petition alleges that  the defendant Spruill was "freed from any 
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superior authority in  i t  to  say how the specified work dlould be done," 
and further "that said Spruil l  did the work according to his own judg- 
ment and methods and without being subject to your petitioner except as 
to the result of the work with respect to its complia&e with the specifi- 
cations when completed," yet as to whether these are  deductions of 
the pleader or  a statement of facts depends upon the terms of the con- 
tract existing between the defendants. I f  deductions of the pleader, 
they are not sufficient. I n  the absence of a full, concise and direct 
statement of the terms of the contract existing, we are unable to as- 
certain from an  inspection of the petition whether they are  facts or 
deductions, and the burden of showing this, from the petition, is upon 
the defendant. 

As the case has not been tried upon its merits, we deem i t  inadvisable, 
i n  fairness to the litigants, to discuss the principles involved in the lam 
of independent contractor. W e  a re  of the opinion and so hold that  the 
petition does not meet the requirements of the law necessary to effect 
a removal. Therefore, the order of removal is 

Reversed. 

STATE v. LEN LASSITER AND DENNIS BALLARD. 

(Filed 17 February, 1926.) 

1. Evidence-Hearsay-Declarations. 
The testimony of a witness is hearsay and incompetent when its credi- 

bility depends upon the credibility of another, who is ntst a witness in 
the case, and the statement has not been made in the presence of a 
party to the action whose interest is thereby prejudiced. 

2. Same-Corroborative Testimony. 
Incompetent hearsay evidence cannot be rendered competent as cor- 

roborative, when contradictory of the testimony it is offered to cor- 
roborate. 

3. Same--Principal and Agent. 
In order to render competent declarations of a supposed agent, the 

agency must be shown aliunde. 

CRIMINAL ACTION tried by Cranmer, J., at  March Term, 1925, of 
GATES. 

From a judgment imposing a prison sentence the defendant Ballard 
appealed. New trial. 

The  defendants, Len Lassiter and Dennis Ballard, were indicted for 
offering a bribe to one J. A. Eason, a justice of the peace of Gates 
County. The  said justice of the peace issued a warrant  against the de- 
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fendant, Dennis Ballard, charging the possession arid sale of liquor in 
October or Korember, 192.2. While the case was pending before said 
justice of the peace tlie State contends that  the defendant, Ballard, 
through Len Lassiter, approached the witness, J. P. Blanchard, who 
clerked in the store of Eason, and told Blanchard "that Ballard had re- 
quested hirn (Lassiter) to deliver a message to Mr. Eason and tell Eason 
tha t  if he would disnliss tlie case against Ballard that  Ballard would pay 
hirn one hundred dollars. Ballard x a s  riot present a t  the time Lassiter 
made this statement to Blanchard, tlie clerk of Eason, and Eason was not 
present, having gone to Norfolk on business. The  only substantive evi- 
dence offered a t  the trial TTas the test inloll  of Len Lassiter, which is as 
follows : "I l i re  i n  Gates County and know the defendant, Ballard. I 
live some distance from him. H i s  home was raided by officers looking 
for whiskey. A warrant  was issued for him by Mr. Eason. The tr ial  
was set for Saturday. On Wednesday before the trial Ballal-d was pass- 
ing my home and I hailed him and had him to take a barrel of sweet 
corn to the station to be shipped to Norfolk. While there I told Ballard 
I did not beliere he was guilty of having liquor for sale. I told Ballartl 
that  I thought it was a case that  a justice could dispose of. On  Tliurs- 
day before the tr ial  I was in Gatesville and went to see Mr.  Eason. H e  
was not a t  home. I SRIV X r .  Blanchard and asked him about Mr. Easou. 
Blanchard asked me if I wanted to  see him about anything particularly, 
and I told him no, that  Dennis Ballard had a case to be tried on Satur-  
day and wanted to find out from X r .  Eason if the case could be dis- 
posed of by compromise or payment of a fine of fifty or one hundred 
dollars. On Saturday, the morning of the trial, I again saw Mr.  
Blanchard and asked if he  had seen Mr. Eason, a t  which time he said 
that  he  had, and that  Mr. Eason said it was not a matter he could dis- 
pose of. Ballard n-as not present. H e  never gave or offered me any 
money or any other thing of value. I had no intention of bribing Mr. 
Eason or doing any wrong. Ballard did not know that  I went to  X r .  
Blanchard or Mr.  Eason. I went as a friend to the negro, be l i e~ ing  a t  
the time i t  was a case that  the justice had final jurisdiction over, and for 
no other purpose." 

Thereupon the State offered J. P .  Blanchard as  a witness, and he 
mas permitted to  testify that  Lassiter told him (Blanchard) to tell Eason 
that  if he  (Eason) would dismiss the case against Ballard that  Ballard 
mould pay Eason one hundred dollars. The  defendant, Ballard, objected 
to this evidence. The  objection was o~rerruled, the court stating that  the 
testimony was admitted for the  sole purpose of corroborating the mit- 
ness Lassiter. 

The  State also offered J. A. Eason, who was permitted to testify tha t  
Blanchard told h im that  Lassiter had told Blanchard "that Dennis Bal- 
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lard said that  if h e  (Eason) would throw the case or the charge of 
liquor against Ballard out of court that  Ballard said he ~vould pay Eason 
one hundred dollars, and that  h e  (Lassiter) knew i t  woul3 be paid." The 
defendant, Ballard, objected to this testimony. The objection was over- 
ruled. The court admitted the testimony for the sole purpose of cor- 
roborating the testimony of the witnesses, Blanchard and Lassiter. 

The defendant contends that  the testimony objected to was hearsay 
and incompetent. The State contends that the testimony mas competent 
not as substantive, but as corroborative evidence. 

Attorney-General Brummitt and Assistant Attorney-Generals Hash 
and Ross for the State. 

Bridger and Eley for defendant. 

BROGDEN, J. Hearsay evidence is defined in  King I;. Bynum, 137 
N. C., 495, as follows: "Evidence, oral or written, is called hearsay 
when its probative force depends in  whole or in part  upon the  com- 
petency and credibility of some person other than the witness by whom 
i t  is sought to produce it." I n  the case of Mima Queen v. Hepburn, 7 
Cranch, 290, Chief Justice Marshall held the ~ r i n c i ~ l e  to be that  hearsay 
evidence is incompetent to establish any specific fact in its nature sus- 
ceptible of being proved by witnesses who speak from their own knowl- 
edge. I t  is a rule of evidence that  hearsay is in  its own nature inad- 
missible, that  this species of testimony supposes some botter testimony 
which might be adduced in the particular case, is not the sole ground of 
its exclusion. I t s  intrinsic weakness, its incompetence to satisfy the 
mind of the existence of the fact, and the fraud that might be practiced 
under its cover, combine to support the rule that "hears2 y evidence" is 
totally inadmissible. Barker v. Pope, 91 N.  C., 165 ; Rednzan v. Roberts, 
23 N. C., 479; Daniel v. Dixon, 161 N. C., 377; 8. v. Reid, 178 N. C., 
745; Nerrill v. Whitmire, 110 S. C., 367. The inherent  lice of hearsay 
testimony consists i n  the fact that it derives its value not from the cred- 
ibility of the witness himself, but depends upon the veracity and cred- 
ibility of some other person from whom the witness got his information. 

It is apparent therefore that  the testimony of Blanchsrd and Eason 
as to declarations of Lassiter, not in  the presence of the defendant, is 
incompetent and constitutes prejudicial error. 

However, i t  is urged that this testimony was admitted bp the court not 
as substantive but as corroborative testimony. What, thwefore, is cor- 
roborating testimony? Black's Law Dictionary defines corroborate as fol- 
lows: "To strengthen; to add weight or credibility to a thing by addi- 
tional and confirming facts or evidence." Corroborating evidence is sup- 
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plementary to that already given and tending to strengthen or confirm 
it. S. v. Xongeon ,  108 X. W., 554; R a d c l i f e  v. C l ~ a c e z ,  110 Pac., 701. 

I f  the testimony of Blanchard and Eason is not competent as substan- 
tive evidc~ice, it  is not rendered competent because it tends to corroborate 
some other witness. Hol t  v. Johnaon, 129 N.  C., 138; S. v. Springs, 184 
N. C., $68. Indeed, the e~ idence  of Blanchard and Eason in nowise 
tends to  strengthen or confirm the testimony of Lassiter or add to its 
weight or credibility, but on the contrary the testimony given by them 
tends to destroy the credibility of Lassiter and to greatly reduce the 
weight of his testimony by reason of the fact that  both Blanchard and 
Easoil u~iequivocally contradict Lassiter. I n  no aspect of the law of 
evidence can contradictory evidence be used as corroborating, strengthen- 
ing o r  confirming evidence. 

It i s  furthcr urged that  Lassiter was the agent of the defendant, Bal- 
lard. There was no proof of agency disclosed in  the record except 
the mere declaration of the alleged agent. I t  is a rule of universal 
application in this jurisdiction that  agency cannot be proved by the 
mere declaration of the agent. Lockhart Handbook of Evidence, see. 
154; S u m m e r r o w  v. Baruch ,  128 N.  C., 202; Daniel v. R. R., 136 N. C.,  
517; Hunsucker  v. Corbi t f ,  187 S. C., 503. Of course, the agent may 
testify under oath as to the agency. S u t t o n  v. Lyons, 156 N. C., 3. 

However, Lassiter, the alleged agent, denied the agency under oath, 
and there was no other proof thereof except his declarations to third 
parties i n  the absence of defendant. 

Upon the whole record, therefore, for  the errors indicated, there must 
be a 

New trial. 

STATE v. MARY HOWARD AND ERNEST 

(Filed 17 February, 1926.) 

W. HARTSELL. 

Criminal La,w-Evidence-Participation-Nonsuit. 

Eridencce that the defendant was in the company of others who bur- 
glarized a store, and participated or aided therein while waiting on the 
outside during the time when the felonious act mas committed, is suffi- 
cient to deny defendant's motion as of nonsuit, the jury to pass upon 
and determine its weight and credibility. 

APPEAL by defendants from Culvert, J., a t  Xovember Term, 1925, of 
PERQUIMAKS. NO error. 

From judgment upon verdict that  defendants are guilty of burglary 
in  the second degree, as charged in  the indictment, defendants appealed 
to the Supreme Court. 
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Attorney-General B m m m i t t  and Assistant Attorney-General Bailey 
for the State. 

Ca.rl Weigand and ilIcMullan & LeRoy for defendants. 

PER CURIAN. Defendants rely chiefly upon their appeal to this Court 
upon their assignment of error based upon exception to the refusal of 
the court to allow their motion for judgment as of nonsuit at the close 
of all their evidence. We ha\-e read the evidence with care, and cannot 
sustain this assignment of error. Defendants admit that they were 
present at the time the dwelling-house of the State's witnemes was broken 
into and entered by Lewis Powell and Sam Lougee, who had accom- 
panied them in an automobile from Norfolk to the horn,: of Townsend 
Chappell in Perquimans County, North Carolina; that both Powell and 
Lougee, after entering the house, about 10 o'clock, during the nighttime, 
while Townsend and wife-the only occupants of the house-were at the 
store nearby, where they had gone at the request of defendants, left 
with them, in the automobile and rode with them to Suffolk, Va., where 
they were all arrested. I t  is not contended by the State that these de- 
fendants entered the house, but it is contended that they entered into a 
conspiracy with Powell and Lougee, by which they were to get Chappell 
and his wife out of the house, into the store, so that Powell and Lougee 
could break and enter into the dwelling-house during their absence for 
the purpose of stealing the money of Chappell and his wife. There was 
sufficient evidence to be submitted to a jury tending to sustain this con- 
tention. I t  is true that there is evidence tending to establish facts which 
contradict and rebut inferences and conclusions which the State con- 
tended arose upon all the evidence, and that Sam Lougel3 testified that 
neither of the defendants knew of the purpose of Powdl and himself to 
break into and steal from the house of the Chappells. The evidence 
tending to show a knowledge by defendants of the purpose of their com- 
panions to commit the crime, and their participation in the commission 
of the crime is sufficient to raise more than a suspicion or conjecture of 
their guilt. I t  was properly submitted to the jury. I t  is the function 
of the jury to determine the credibility of testimony, and the probative 
force of evidence. 

The evidence admitted over the objection of defendants was com- 
petent for the purpose of identification. The fact that defendants might 
have been prejudiced before the jury by this evidence, or that arguments 
were made to the jury by the solicitor upon this evidence which might 
have prejudiced their defense, does not render the evidence incompetent. 
Assignments of error based upon exceptions to the rulings of the court 
upon defendants' objections to this e~idence cannot be sustained. There is 

No error. 
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J. W. WATTS v. J. G .  STATON ET AL. 

(Filed 17 February, 1926.) 

Appeal and Error - Fragmentary Appeals -Judgments - Disdssal- 
Clerks of CourtStatutes. 

A11 appeal to the Supreme Court on the question as to whether the 
clerk of the court had the statutory power to determine his authority to 
permit the plaintiff to file a prosecution bond upon defendant's motion to 
dismiss, which was unesercised, is not a final judgment, and the appeal 
will be dismissed as fragmentary. 

APPEAL by defendants from Barnhill, J., at Chambers in Rocky Mount, 
22 August, 1925. From MARTIN. 

From a refusal to dismiss this action, together with several others 
of a similar character which were consolidated for the purposes of the 
present motion, the defendants appeal. 

Lamb d2 Coble and Winston $ r1fatthetr.s for plaintiff. 
Nar t in  & Peel, Dunning d2 llfoore and Stephen C .  Bragaw for de- 

fe&nfs. 

STACY, C. J. The defendants, appearing specially, mored before the 
clerk to dismiss this action and several others, consolidated for purposes 
of the present motion, upon the ground that the individual sureties on 
the plaintiffs7 prosecution bonds had not justified before the clerk as re- 
quired by Rule 2 of the rules of practice in the Superior Courts (185 
N. C., 807 ) ,  in fact, that there were no justifications of said bonds at  all. 
The plaintiffs in the several suits resisted the motion and offered to have 
their individual bondsmen justify before the clerk then and there, 
agreeable to the requirements of the rule. 

Some question having arisen as to whether the clerk had the power 
to allow the justifications, after summonses had been issued and com- 
plaints filed, "it was agreed by both sides that all that should be decided 
was whether the clerk had the right to allow such justifications; whether 
the act was mandatory or not." I n  accordance with this agreement, 
the clerk decided that he "had the right to act in the premises and to 
allow said bonds to be justified" or not, in his discretion, though his dis- 
cretion has not yet been exercised, and thereupon denied the motion to 
dismiss, holding that if his authority to decide the question be sustained, 
he would then require the sureties to justify and overrule the motion to 
dismiss or deny the plaintiffs the right to have their individual bondsmen 
justify and sustain the motion to dismiss. 

On appeal to the judge of the Superior Court, the clerk's judgment 
was affirmed and the causes remanded with direction that the clerk 
proceed to act in the matters. 
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I t  is clear that this appeal was prematurely taken and must be dis- 
missed. Chm'stiart v. R. R., 136 N. C., 321; Cooper l i .  Wyman, 122 
N. C., 784. No appeal lies from a refusal to dismiss a.n action under 
circumstances like the present. Bradshaw v. Bank, 1'72 N .  C., 632; 
Williams v. Bailey, 177 N .  C., p. 40. The question sought to be presented 
is purely academic. The clerk's judgment was in no sense final; he 
simply decided that he had the power to act, but has not yet acted; his 
judgment determined no rights of the parties. 

Appeal dismissed. 

(Filed 17 February, 1926.) 

Landlord and Tenant-Leases-Rents-Mortgages-Purchaser at Fore- 
closure Sale. 

The purchaser at a foreclosure sale of lands subject to a lease is 
entitled to all rents becoming due under the lease from and after the 
time of his purchase. 

APPEAL by interveners from Cranmer, J., at September Term, 1925, of 
EDQECOMBE. 

Civil action by landlord to recover of his tenant rent for the year 1923. 
Purchasers at a mortgage sale intervened and set up title to the rent, 
and from judgment apportioning same between plaintiffs and interveners, 
the latter appeal, assigning errors. 

E. B. Grantham for plaintif. 
Battle & Winslow for interveners. 

STACY, C. J. During the year 1923, the defendant wr~s a tenant on 
plaintiffs' farm, the rent for which amounted to $900 and became due 
and payable 1 Xovember of that year. On 10 September, 1923, the 
farm in question was sold under mortgage, and the interveners, trustees 
of the estate of R. H. Ricks, became the purchasers at c~aid sale, deed 
for same being delivered to them on 21 September, 1923, and duly 
registered seven days thereafter. Who is entitled to the rent which fell 
due 1 November, 1923, the plaintiffs or the interveners? This is the 
question for decision. 

I t  is established by the decisions in this and other jurisdictions that, 
in the absence of a statute governing the matter, when mortgaged lands 
are in the possession of a tenant, and a foreclosure is had during the 
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term of the lease, nothing else appearing, the mortgagor is elititled to 
collect all the rent that is due a t  the time of sale, and the purchaser is 
entitled to collect all that  subsequently falls due. Page c. Lushley, 15 
Ind., 152. T h e  title to the rent is depelldent on that  of the property, 
hence a sale of the demised premises passes title to the accruing rent 
and gives the purchaser the right to collect the rent falling due after 
the purchase. X i x o n  z.. Cofield,  24 N. C., 301; Lewis  21. Wilkins, 62 
N. C., 307; K o m e g a y  1' .  Collier, 65 N.  C., 69;  Rogers v. McKenz ie ,  ibid., 
218; Laneashire v. ~ l l m o n ,  75 S. C., 449; H o l l y  c. Hol ly ,  94 N. C., 674; 
Univers i t y  v. Borden,  132 S. C., p. 486; Dixon  1 , .  Sico l l s ,  39 Ill., 372; 
Chisho lm 7;. S p l l o c k ,  87 Ga., 665. 

Sections 2345 and 2346 of the Consolidated Statutes, relating to the 
apportionment of rent where the lease or right to payment is terminated 
by death or other uncertain event, have no application to the facts of 
the instant case. Spru i l l  v. Ar~+ington ,  109 N. C., 195. 

Nor is the case of P a t e  v. Gait ley ,  183 S. C., 262, a t  variance with our 
present position, for there the rent accruing after sale was the subject of 
specific agreement between the parties. 

There was error in apportioning the rent between plaintiffs and inter- 
veners; 110 part of i t  had accrued at the time of the sale under fore- 
closure; i t  all fell due, under the jury's finding, after the interveners 
became the owners of the land; they are entitled to the rent falling 
due after their purchase. Upon the verdict and facts agreed, the inter- 
veners are  entitled to judgment for the entire rent. 

Error .  

JOHN L. ROPER LUMBER CO. v. COPPERSJIITI l  ET AL. 

(Filed 17 February, 1926.) 

1. Injunction-Equity-Tnsolvency. 

A restraining order for continuous trespass on the lands of another 
does not necessarily require that plaintiff allege and show insolvency of 
defendant. 

2. &me---TrespassPublic Benefit-Injury-Damages. 

Where the injury is not irreparable or comparatively insignificant, the 
courts mill not interfere by injunction against the continuance of an 
enterprise of public interest, pending the final determination of an action 
for trespass. 

APPUL by plaintiff from an  order of Bmd, J., modifying the terms 
of a restraining order previously granted, heard at April Term, 1925, of 
CAMDEN. Affirmed. 
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Thomp8on & Wilson for plaintiff. 
W'. I. Halstead for defendant. 

ADAM, J. The plaintiff, claiming to be the owner of a tract of land 
described in the complaint, alleges that the defendants haye wrongfully 
entered thereon, hare constructed a logging road, and have removed valu- 
able timber, thereby causing the plaintiff irreparable damage. The de- 
fendants filed an answer, joining issue on the question of title or loca- 
tion. On 31 March. 1925. Judge Bond issued an order returnable in " 
April by which he restrained the defendants from entering or in anywise 
trespassing on the land described in the complaint pending further orders. 
On the return day this order was modified and the defendants were per- 
mitted to operate the road already constructed. The plaintiff excepted 
and appealed. 

* A  

I t  appears from the record that there is a controversy founded in 
good faith as to the plaintiff's title to the land on which the railroad is 
situated and as to the plaintiff's legal right to interfere with the defend- 
ants' operation of the enterprise; or if a technical trespass can be shown 
that it will probably be so slight as to preclude the exercise of the equi- 
table iurisdiction of the court. To restrain the use of the railroad would 
probably result in serious damage to the defendant, and the courts are 
not alert to prevent the operation of a public utility or to suspend the 
business of a private industry pending the determination of the plaintiff's 
rights, when the alleged injury is not irreparable. While the insolvency 
of the defendants need not be shown if the tremass is coiitinuous in its 
nature, it is against the policy of the law to interfere by preliminary in- 
junction with industries and enterprises that tend to develop the country 
and its resources. Griflin v. R. R., 150 N- C., 312; Lumber Co. v. Wal- 
lace, 93 N. C., 23. The judgment is 

Affirmed. 

I?. L. VOLIVA HARDWARE CO. v. W. C. KINION. 

(Filed 17 February, 1926.) 

Contracts-Bills and Notes--Chattel Mortgages-Fraud-P'arol Evidence. 
Where the validity of a note secured by chattel mortgage is attacked 

for fraud in an action thereon, par01 evidence is competent to prove the 
allegation, and is not incompetent under the objection that it tends to 
vary or contradict the writing. 

APPEAL by defendant from Calvevrt, J., at October Term, 1925, of 
BEAUFORT. 

Civil action to recover on a note executed by defendant t(3 plaintiff and 
to foreclose a chattel mortgage given to secure the payment thereof. 
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Upon denial of liability, based on an allegation of fraud in procuring 
the execution of said note and mortgage, there was a verdict and judg- 
ment for plaintiff, from which defendant appeals, assigning errors. 

J.  D. Paul ,  Tooly & McMullan and Mannuing & Illanning for plaintiff. 
Thomas S. Long and TViley C. Rodman for defendant. 

STACY, C. J. On 8 June, 1922, plaintiff held a judgment against the 
defendant for $200 upon which execution had been issued and was then 
in the hands of the sheriff of Beaufort County. Plaintiff testified that, 
in consideration of withdrawing the execution and as further security for 
its judgment debt, the defendant executed his note, on the date above 
mentioned, due I1 Kovember thereafter, for $220.53, being the amount 
of said judgment with interest and costs, together with a chattel mort- 
gage to secure the payment of same at maturity. This suit is to recover 
on said note and t o  foreclose the chattel mortgage given as security 
therefor. 

The defendant alleges in defense and by way of counterclaim that the 
real consideration for said note and mortgage was the agreement on the 
part of the plaintiff to cancel its $200 judgment, which at  that time was 
a lien against defendant's land, and thus enable him to negotiate a loan 
of sufficient amount to care for all his obligations including several 
mortgages on his farm, and that by reason of plaintiff's failure and re- 
fusal to carry out its agreement-which defendant alleges mas fraudu- 
lently made as a meansto induce him to execute the note and mortgage 
now in  suit-the defendant was unable to negotiate the loan which he - 
otherwise would have effected, and as a consequence of plaintiff's fraud 
and deceit the defendant alleges that he has lost several thousand dollars 
in not being able to save his farm from sale under mortgage, etc. 

Most of the evidence offered by the defendant to show his defense and 
counterclaim was excluded on the hearing for the reason, we apprehend, 
that it was in conflict with the written instrument, and therefore thought 
to be incompetent, resting as i t  does in parol. DeLoache v. DeLoache, 
189 N .  C., p. 399; E x u m  v. Lynch,  188 N .  C., 392. The rule that no 
verbal agreement between the parties to a written contract, made before 
or at  the time of the execution of said contract, is admissible to vary its 
terms or to contradict its prorisions (Ray v. Blackwell, 04 N .  C., l o ) ,  
well established and controlling in proper cases; (Wa lker  v. Venters, 
148 N.  C., 388), has no application where the validity of the written 
instrument, as here, is challenged on the ground of fraud. Furst v. Mer- 
m'tt, 190 N.  C., 397. The instrument itself is the subject of dispute. 

There was error in excluding the defendant's evidence, in consequence 
of which a new trial must be awarded, and it is so ordered. 

New trial. 
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JAMES B. WEBB A m  WILLIAM H. PENXP V. ;MOURNING BATTLE. 

(Filed 17 February, 1926.) 

1. Deeds and Conveyances-Inconsistent o r  Vague Descrlptions in P a r t  
Reference t o  Former Deeds-Intent. 

Where in an action to recover lands the right of a party depends upon 
a deed in his chain of title wherein a vague boundary given does not 
include the locus in quo, but in this deed reference is made to a descrip- 
tion in a former deed in his chain of title, which does definitely include 
the Zoous in quo, the deed with these seeming contradictims will be in- 
terpreted to ascertain the intent of the parties, and effect will be given 
to the reference to the former deed, in determining the question of 
adverse possession under seven years color from a common source. 

2. SameEvidence-Location of Locus in Qu-Questions for Jury. 
Where a definite call in a deed renders certain another and vague call 

therein, it is for the jury to determine whether the locus in quo, under 
the evidence, falls within the lands described in the conveyance. 

3. Sam~Lappage--Adverse  Possession-Limitation of Actions-Supe- 
rior Title--Burden of Proof. 

Where the locus ilz quo is contained in a lappage in the description of 
the deeds of rival claimants, and one of them claims title by adverse pos- 
session under color, and the other shows a superior claim under his chain 
of title from a common source, the possession of the former is deemed 
to be under the title of the latter, and the burden is upon him to show 
title by adverse possession as claimed by him. 

APPEAL by plaintiff from Cranmer, J., a t  October Term, 1925, of 
NASH., 

The complaint consists of the usual allegatioris i n  a n  action to  recover 
land. T h e  answer joins issue and sets u p  the defense of possession for 
thir ty years under known and visible lines and boundaries and for twen- 
ty-one years and for seven years under color of title. Verdict: 

1. Are  the plaintiffs the owners of and entitled to the possession of the 
land described i n  the complaint? Answer: No. 

2. Does the defendant unlawfully withhold. possession o;f said land?  
Answer : . . . . . . .. . . . . . . . . . . . 

Judgment for the defendant ; appeal by plaintiffs upon errors assigned. 

Battle & Winslow f OT appellants, 

ADAMS, J. T h e  plaintiffs brought this suit to recover the tract r e p r e  
sented on the  plat by the  letters ABXA. The  defendant claiins to be the 
owner of the  lot designated by the  letters YBAXY; but the plaintiffs 
say that  her boundaries are  limited by YBXY. O n  the  tria.1 the plain- 
tiffs offered record evidence tending to show that  i n  1855 William S. 
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Battle was the owner of a large tract of land including the locus in quo; 
that in 1865 he divided the tract into two parcels, conveying one part 
to T. H. Griffin and the other to Willie B. Ricks; that by mesne con- 
veyance the plaintiffs acquired title under Griffin to ABXA and the d e  
fendant under Ricks to YBXY. After putting in evidence their own 
chain of title the plaintiffs, for the purpose of showing a common source, 

introduced the deeds under which the defendant claims; The descrip- 
tion in  the defendant's deed is as follows : "Adjoining the land of Will 
Harris and Jones Smith and others, bounded as follows: Being in the 
section of Rocky Mount, known as Little Raleigh, and beginning at  a 
stake in the southern line of Grace Street, Jones Smith corner; thence 
in a northern direction with the western line of Grace Street, 64 feet to 
a stake, Will Harris corner; thence along Will Harris line 185 feet, 
more or less, to Garvey and Jones Smith corner; thence with Jones 
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Smith's northern line 120 feet, more or less, to the beginning, and being 
all of the land formerly owned by Calvin Battle, between the northern 
line of Jones Smith and the southern line of Will Harris, see deed from 
Jones Smith and wife to John Battle, Book 154, page 248, Nash County 
Registry." 

The defendant contends that this description embraces YBAXY and 
takes in  the disputed land; that the deeds under which she claims are 
color of title; that she and her predecessors held possession under known 
and visible lines and boundaries and under colorable title for seven years 
before the institution of the action; and that the plain1,iffs are thereby 
barred. C. S., 428. On the other hand the plaintiffs say that the de- 
fendant's deed does not include ABXA and that the defendant could not 
have had color of title to this lot. These inconsistent positions require 
an interpretation of the defendant's deed. I n  Quelch v. Futch, 172 N.  C., 
316, it is said: "We have in the deed in question a description by metes 
and bounds in which the land in controversy is not conveyed, and also a 
description which refers to another deed duly recorded by book and page, 
which gives a definite description covering the land in  (controversy. I t  
must be admitted that if the first or specific description entirely is 
eliminated from the deed, according to the evidence, the second or general 
description is sufficient, and covers the land described in  the complaint. 
I t  matters not that the last description follows the warraqty. The whole 
deed must be so construed as to give effect to the plain intent of the gran- 
tor, and the parts of the deed will be transposed if necesslary. Triplett v. 
William, 149 N. C., 394; 13 Cyc. 627. The entire description in a deed 
should be considered in deterhining the identity of the land conveyed. 
Clauses inserted in  a deed should be regarded as inserted for a purpose, 
and should be given a meaning that would aid the description. Every 
part of a deed ought, if possible, to take effect, and every word to operate. 
A reference to another deed may control a particular description, for 
the deed referred to for purposes of description becomes a part of the 
deed that calls for it. 13 Cyc., 632; Brown v. Rickard, 107 N .  C., 639; 
Everitt v. Thomas, 23 N. C., 252." I n  the defendant's deed the descrip- 
tion by metes and bounds is followed by the phrase,--"being all the 
land formerly owned by Calvin Battle, between the nwthern line of 
Jones Smith and the southern line of Will Harris." I f  :is contended by 
the plaintiffs, Calvin Battle, before executing his deed LO Jones Smith 
( 4  August, 1906), conveyed all the land devised to him by his father 
except YBXY and the northern boundary of the Calvin Battle line 
is XB, the words "between the northern line of Jones Smith and the 
southern line of Will Harris" apparently would include no land north 
of XB. I f  this be admitted or established, the next question will be 
whether the remaining description extends the defendant's northern line 
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to AB. I t  will be observed that two "calls" in the deed are inconsistent : 
-"thence along Will Harris line" and "to Garvey and Jones Smith 
corner." A line from B along the Harris line will not reach the Garvey 
and Jones Smith corner; a line from B to this corner will not run with 
the Harris line. I f  the boundaries in the defendant's deed by their terms 
exclude the locus i n  quo the mistaken call for the Harris line would not 
extend them. Ferguson v. Fibre Co. 182 N .  C., 731. The plaintiffs in- 
sist that the defendant's lot is enclosed by three lines and is therefore 
triangular. As to the line YB there is no controversy; the next extends 
from B to the Garvey-Smith corner; and the third is between this corner 
and the beginning. The defendant's contention that the line should be 
run from B to A and thence to X would convert the triangle into a 
quadrilateral and would disregard the Garvey-Smith corner as the 
terminus of the second line. The more reasonable and the only consistent 
interpretation leads to the conclusion that the mistaken call, "along Will 
Harris line," cannot control the more definite description in the deed. 
The principle is thus stated by Chief Justice Ruffin in Proctor 2). Pool, 
15 N .  C., 370; "It is a general rule that if the description be so vague 
or contradictory that it cannot be told what thing in particular is 
meant, the deed is void. But it is also a general rule that the deed shall 
be supported, if possible; and if by any means different descriptions can 
be reconciled, they shall be; or if they be irreconcilable, yet if one of 
them sufficiently points out the thing, so as to render it certain that it 
was the one intended, a false or mistaken reference to another particular 
shall not overrule that which is already rendered certain." The same 
writer reannounces the principle in Nayo v. Blount, 23 N. C., 283 : "It 
is admitted to be a sound rule of construction that a perfect description, 
which fully ascertains the corpus, is not to be defeated by the addition 
of a further and false description." See, also, Shuffer v. Hahn, 111 
N. C., 1; Peebla v. Graham, 128 N.  C., 222; Harpw v. Anderson, 
130 N. C., 538, 540; S.  c., 132 N.  C., 89; Hurley v. Ray, 160 N.  C., 
376, 379; Williams v. Bailey, 178 N.  C., 630; Dill v. Lumber Co., 183 
N. C., 660; Quekh v. Futch, m p m .  

I f  it is shown that the northern boundary of the Calvin Battle land 
was XB at the date of his conveyance to Jones Smith, it will follow as 
an inference of law that the defendant's lot is bounded by the three 
designated lines, that is  (1)  the line extending from the beginning corner 
in the southern line of Grace Street with the western line of the street 
to Will Harris' corner; (2)  the line running thence to the Garvey-Smith 
corner; and (3)  the line running thence to the beginning-the location 
of course to be determined by the jury. 

As to the title and the burden of proof the jury were instructed as 
follows: "The burden is upon them (the plaintiffs) to show that they 
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have been i n  possession of the land inside of the seven gears, within the 
seven years, or that their deeds cover the land and that the defendant has 
not been in possession of the land within the seven years. To make 
it plain to you, the defendant pleads the statute of limitation and 
therefore the burden is upon the plaintiffs and not upon the defendant 
to satisfy you that they have the title to the land." 

This instruction was erroneous. "It is settled that where the title deeds 
of two rival claimants to land lap upon each other, and neither is in the 
actual possession of any of the land covered by both deeds, the law ad- 
judges the possession of the lappage to be in  him w h ~  has the better 
title. I f  one be seated on the lappage and the other not, the possession 
of the whole interference is in the former. Green v. Harman, 15 N. C., 
158; William v. Miller, 29 N. C., 186; Scott v. Elkins, 83 N:C., 424; 
Dobbins v. Stephens, 18 N.  C., 5 ;  Smith v. Ingram, 29 N. C., 175; 
Kitchen v. Wilson, 80 N.  C., 191. But if both have actual possession of 
the lappage, the possession of the true owner, by virtue of his older title, 
extends to all not actually occupied by the other." MsLean v. Smith, 
106 N .  C., 172. 

The plaintiffs offered evidence tending to show a common source of 
title (if the defendant's deed should include the locus in quo) and that 
their claim was superior to that of the defendant. Under these circum- 
stances it was incumbent upon the defendant to show by the preponder- 
ance of the evidence that she and those under whom she claims had 
held adverse possession for seven years under color of title. I n  Land Co. 
v. Floyd, 171 N .  C., 543, the Court said: "The statute, Revisal, see. 
386, (C. S., 432)) places the burden upon the defendmt to show his 
color and adverse possession, for otherwise his occupation shall be 
deemed to have been under and in suborclination to the legal title." 
Vandsrbilt v. Chapman, 175 N. C., 11; Sherrner v. Dobbins, 176 N. C., 
547. 

New trial. 

NANNIE PERKINS v. DR. W. B. SHARP. 

(Filed 17 February, 1926.) 

1. Clerks of CoCourtPleadings-Extenaims of !I%me to Flle A n s w e l ~  
Statutes. 

The jurisdiction of the clerk conferred by 0. S., 505, to extend time 
for filing pleadings for good cause shown, may be exercised by him from 
time to time, when in conformity with the conditions of the statute: and 
Held,  under the facts of this case, such successive orders for a period 
over two years from the service of the summons was within the proper 
exercise of the powers conferred. 
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2. Judgments--Motion to Set AsideExcusable NeglectLaches. 
Where at  the instance of the defendant the time for filing pleadings 

had been extended for more than two years from the service of the 
summons, under an agreement that he was to pay from time to time 
certain amounts to plaintiff as a compromise, and upon his failure to do 
so he had been duly notified that plaintiff would pursue her rights in 
the action: Held,  upon defendant's failure to make the agreed payments, 
an entry of judgment by default upon failure to file answer to the com- 
plaint accordingly and aptly filed was not taken through defendant's 
surprise or excusable neglect. 

3. Judgments-Plead-Default and Inquiry-Actions and Defenses- 
Damages. 

Where a judgment by default has been taken by plaintiff in her action 
of tort, it is open to defendant to resist a recovery for the amount of 
damages, etc., as claimed by plaintiff, upon the inquiry. 

APPEAL by defendant from Culvert, J., at November Term, 1925, of 
PASQUOTANK. Affirmed. 

Motion to set aside judgment by default and inquiry, rendered at 
September Term, 1925, upon the ground that the court was without jur- 
isdiction of and that the judgment was a surprise to defendant. I n  her 
complaint filed on 9 April, 1925, plaintiff alleges a cause of action for 
damages resulting from malpractice of defendant, as a physician and 
surgeon. No answer was filed by defendant. From order denying mo- 
tion, defendant appealed to the Supreme Court. 

It'. L. Small for plaintiff. 
P. H.  Bell for defendant. 

CONKOR, J. Summons in  this action was issued on 31 August, 1922, 
and served on defendant on 1 September, 1922. Before time for filing 
complaint had expired, a settlement of matters in controversy was agreed 
upon by the parties, by which defendant agreed to pay plaintiff $400, in 
installments of $50 each, in  satisfaction of her claim for damages. I t  was 
agreed that pending the payment of said installments, no complaint 
should be filed by plaintiff. Upon motion of plaintiff, at the request 
of defendant, orders were made from time to time, by the clerk of the 
Superior Court, extending the time for filing complaint. The clerk was 
advised of the agreement of the parties, and held that good cause had 
been shown for each extension. 

Defendant, in accordance with his agreement, paid to plaintiff, in 
December, 1922, the sum of $50; he has made no other or further pay- 
ments. Plaintiff, through her attorney, made repeated demands on 
defendant for compliance with his agreement, and defendant promised 
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from time to time to make the payments in accordance with said agree- 
ment. I n  February, 1925, plaintiff's attorney notified defendant that if 
further payments were not made within thirty days, he would file 
complaint and proceed with the action. No payment having been 
made by defendant, complaint was filed on 9 April, 1925, pursuant to 
order of the clerk. At September Term, 1925, no answer having been 
filed, upon motion of plaintiff, judgment by default and inquiry was 
rendered. Defendant moved at November Term, 1925, that said judg- 
ment be set aside for that the clerk was without authority to allow the 
filing of the complaint after the lapse of two years, seven months and 
eight days from the issuance of summons, and further for that said 
judgment by default and inquiry was a surprise to him. 

Authority is expressly conferred upon the clerk of the Superior Court, 
for good cause shown, to extend the time for the filing of a complaint in 
an  action begun by the issuance of a summons returnable before him. 
C. S., 505. Such authority is not exhausted by one such extension; suc- 
cessire orders may be made by the clerk, extending the time for filing 
complaint, upon good cause shown for each order. The successive orders 
in the instant case were made at  the request of defendant, who stated 
that the filing of a complaint in this action would injure his professional 
reputation. There was no error in the order of the clerk allowing plain- 
tiff to file complaint on 9 April, 1925, although two years, seven months 
and eight d a y h a d  elapsed since the issuance of the summons. The court 
retained jurisdiction of defendant, acquired by service of summons on 
1 September, 1922, by the successive orders for the extension of time 
for filing complaint. 

There was no error in the refusal of the court to set aside the iuda- " - 
ment on the ground that defendant was taken by surprise. H e  was ex- 
pressly notified by plaintiff's attorney that the complaint would be filed 
at the expiration of thirty days. He  cannot complain that after in- 
dulgence for more than two years, plaintiff availed herself of her rights 
under the law. I t  does not aDDear that he had a meritorious defense to 

A L 

her cause of action; or that an opportunity now to be heard by answer 
would avail him. The court has adjudged that plaint .ff has cause of 
action against defendant, as alleged in the complaint; the amount which 
she is entitled to recover of defendant as damages must be determined 

-2 

by a jury; defendant may be heard upon this issue, notwithstanding 
he has not filed answer. 

There is no error and the order denying the motion is 
Affirmed. 
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MRS. ALMA S. GRIFFIN v. C. M. GRIFFIN,  THE NATIONAL BASK O F  
ROCKY MOUNT, A N D  J. P. BUNN, TRUSTEE. 

(Filed 17 February, 1926.) 

1. Dower-Inchoate and Consummate Right. 
The right of dower of the wife in the lands of her husband is inchoate 

dnring his life, ~ h i c h  becomes consummate in his widow a t  his death. 
2. Same--Deeds and  Conveyances-Martgages4ollateral Security fo r  

Husband's Debt. 
The wife by joining in her husband's mortgage given on his lands, 

may convey as  additional security to his debt, her inchoate right of 
dower. C. S., 4102. 

3. Same-Foreclosure. 
A deed of trust given by the husband mld joined in by the wife unre- 

servedly of her inchoate right of dower, may be foreclosed under its terms 
and conditions to pay off the debt it secures, and completel~ bar the 
inchoate right of dower. 

4. Same-Equity. 
Equity will not interfere in behalf of the wife who has unreservedly 

joined in a mortgage on her hurhand's lands, to restrain the sale accord- 
ing to t h ~  termq of the instrument, by first ordering a foreclosure sale 
of the lands outside of the mifp'r inchoate interest, and if not sufficient, 
subject her interest to sale for the payment of her husband's debt. 

APPEAL by defendants f r o m  Barnhill, J., a t  J a n u a r y  Term, 1926, of 
NASH. E r r o r .  

T h e  following findings of fact  and  judgment was  rendered by  the 
court  below : 

"1. Defendant ,  C. I f .  Griffin, on 8 December, 1919, executed and  de- 
livered t o  defendant, J. P. Bunn,  trustee, the deed i n  t rust  conr-eying t h e  
land  mentioned i n  t h e  pleadings, to  secure f i re  notes in the  sum of 
$1,000 each, matur ing  on  8 December, 1920, 1921, 1922, 1923 and 1924, 
respectively. Sa id  sum of $5,000 evidenced by said notes was the  
balance due on the  purchase money for  said l and  described i n  t h e  plead- 
ings and said t rust  deed was a purchase-money mortgage. 

"2. T h e  plaintiff,  who is  the  wife of defendant, C. 11. Griffin, joined 
i n  the  execution of said notes as  surety and  likewise joined i n  the execu- 
t ion  of said t rus t  deed f o r  t h e  purpose of conveying her  inchoate r igh t  
of dower as  collateral security f o r  payment  of said notes. 

"3. All  of said notes have been pa id  except t h e  sum of $2,250, which 
is now due thereon, and which balance is  now held b y  t h e  defendant, t h e  
Nat iona l  B a n k  of Rocky Mount ,  a purchaser  i n  due course f o r  value 
before matur i ty .  T h e r e  a r e  also due on said property certain taxes 
a n d  street p a r i n g  assessments assigned to  and  held by  said bank. 
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"4. There being a default in the payment of said notes, the defendant, 
J. P. Bunn, trustee, at  the request of the holder thereof, after due ad- 
vertisement, offered the land described in said trust deed for sale at pub- 
lic auction in  strict accord with the terms of said trust deed, on 22 
December, 1925, when the defendant, the National Bank of Rocky 
Mount, became the last and highest bidder in the sum o:f $7,000. 

" 5 .  On the tenth day after said sale, and before the execution of any 
deed thereunder this action was instituted, and the temporary restraining 
order herein issued was served on the defendants. 

"6. More than ten days have now elapsed since said sale and no ad- 
vanced bid has been made and no order of resale has been entered by 
the clerk. 

"Upon the foregoing facts the court being of the o,pinion that the 
plaintiff is entitled to have said land first sold subject to her dower 
interest so as to preserve and protect her inchoate right of dower and 
in  so far  as possible, free the same from the lien of said trust deed. 

"It is ordered and adjudged that the defendants, J. P. Bunn, trustee, 
readvertise and resell the said property under the terms thereof, first 
offering for sale said land subject to plaintiff's inchoate right of dower 
therein; and in the event said property when so sold brings a sufficient 
amount to pay said debt, including costs of sale, taxes, paving assess- 
ments due, the said defendant is forever enjoined and restrained from 
selling or conveying plaintiff's inchoate right of dower therein. Should 
said land when so sold fail to bring a sufficient amount to pay the items 
herein enumerated, then and in that event, said trustee may forthwith at  
the same time and place sell the tract in fee, including phintiff's interest 
therein." 

The defendants duly excepted to the judgment, assigned error and ap- 
pealed to the Supreme Court. 

Douglass & Douglass and Finch & Vuughan for p la id i f .  
Battle & Window for defeltdants. 

CLARKSON, J. Varser, J., speaking to the subject of dower in Pridgen 
v. Pridgm, 190 N .  C., p. 107, says: "Dower has long been a favorite of 
the law, ranking with life and liberty (Bacon Uses, p. 37) ,  and showing a 
firm establishment in the Year Books, and probably originating from a 
Danish custom, 'since' as Blackstone recalls, 'according i;o historians of 
that country, dower was introduced into Denmark by Swein, the father of 
Canute, out of gratitude to the Danish ladies who sold all their jewels 
to ransom him when taken prisoner by the Vandals. However this be, 
the reason which our law gives for adopting it is a very plain and 
sensible one: for the sustenance of the wife and the rearing and education 
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of the younger children.' Since these early times the right of dower has 
been highly favored by the courts. 9 R. C. L., 5 6 3 ;  Hodge v. Powell, 
96 N. C., 64; NcXorm's v. Webb, 17 S. C., 558; Lewis v. Apperson, 103 
Va., 624." 

The land dowable "one-third in value of all the lands, tenements and 
hereditaments, both legal and equitable, of which her husband was bene- 
ficially seized, in law or in fact, at any time during coverture, and which 
her issue, had she had any, might have inherited as heir to the husband." 
Chemical Co. v. Walston, 187 K. C., 823; Pridgen v. Pridgen, supra. 
Upon the death of the husband the dower becomes consummate. During 
the lifetime of the husband it is inchoate. The wife, during the lifetime 
of her husband, by proper conveyance, can alienate her inchoate right of 
dower. The wife joining with her husband in deed of conveyance and 
privy examination. C. S., 4102. 

I t  was argued here that the learned and painstaking judge in the court 
below, who heard this case, based his decision upon C'hemical Co. v. 
Walston, supra, and held "that the inchoate doweress was entitled to 
have the trustee first offer the land for sale, subject to her inchoate 
dower, to ascertain if the mortgage could be retired when so sold; and, 
in the event of the land failing to bring enough when so sold, it might 
be sold free from dower." 

From a careful reading of the Walstolt case, supra, it will be noted 
that case was a controversy without action. All parties were before the 
Court and the dower was consummate, and Stacy, C. J., carefully sets 
forth the rights of the widow. At p. 824, it is said : "It therefore follows 
that in determining the widow's dower, the value of the land, without 
deducting the mortgage debt, would form the basis of computation. 
Caroon v. Cooper, 63 N.  C., 386; Creecy v. Pearce, 69 N. C., 67; 
Gwathrr~ey v. Pearce, 74 N. C., 398; Askew v. Askew, 103 N.  C., 255. 
The widow's dower is not liable for the debts of her husband, except 
as she may charge the same by conveying her right of dower as collateral 
security for said debts or any part thereof. When a wife executes a 
mortgage with her husband she thereby conveys her dower in the prop- 
erty desrribed therein as security for the payment of the debt mentioned 
in the mortgage. Core I? .  Townsend, 105 N. C., 232." I t  will be further 
obserred that in the Walston case, the mortgagee was not undertaking 
to sell under the power, but by foreclosure in  equity. All parties were 
before the Court at the instance of the mortgagee, and the widow was 
claiming her dower then consummate. This is not our case. 

I n  the present case, the extraordinary remedy of injunction, is sought 
by plaintiff to stop the doing of a thing authorized by her to be done. 
I n  accordance with the statute she joins in a conveyance with her hus- 
band. From the finding of facts: "The plaintiff, who is the wife of 
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defendant, C. M. Griffin, joined in the execution of said notes as surety 
and likewise joined in the execution of said trust deed for the purpose 
of conveying her inchoate right of dower as collateral security for pay- 
ment of said notes." 

I n  the deed in trust to J. P. Bunn, trustee, she contracts that "if said 
indebtedness or any part thereof, shall not be paid in  full with all in- 
terests at  maturity," etc., the holder of any unpaid notes (now the plain- 
tiff) "shall advertise said land for thirty days at the c~ourthouse door 
in Nash County and three other public places in said county, and sell 
the same at a time and place named in the notice of advertisement at  
public auction, for cash (at  which sale the owner of said notes shall have 
full power to bid) and out of the proceeds pay, first wh:itsoever may be 
due on notes due 8 December, 1920, 21, 22 and 23, and then note due 
8 December, 1924, and all expenses of selling, including fire per cent com- 
mission on the gross proceeds of sale of all property herein described 
for his services, and the surplus, if any, pay to the said C. M. Griffin." 

I n  the finding of facts this was done "in strict accord with the terms 
of said trust deed," etc. 

Plaintiff had the right to make this contract in the manner provided 
by law, which was done and contracted that her inchozte dower right 
could be sold, which was done in accordance with the contract. She now 
asks that this contract be rescinded and the land be sold subject to her 
inchoate dower right in the very teeth of her agreement that the whole 
be sold. We cannot so hold. I t  nowhere appears in the record that the 
land is susceptible of division and asked to be sold in ~ a r c e l s  and then 
as a whole. I t  appears that i t  is a city house and lot, and from the 
dimensions incapable of division for beneficial purpose!{. What rights 
she has in the surplus after the payment of the debts ig not before us, 
although she authorizes the trustees to pay the surplus to her husband. 

I n  Leak  v. Armf ie ld ,  187 K. C., p. 628, it was said: " Cn L e a  v. John- 
son, 31 N. C., 19, Pearson  J . ,  said: 'Hard cases are the quicksands of 
the law. In other words, a judge sometimes looks so much at the ap- 
parent hardship of the case as to overlook the law.' I n  Ctlreton v. Moore,  
55 X. C., 207, it was said : 'A court of equity can no more relieve against 
"hard cases" unless there be some ground of equity juri$diction, than a 
court of law, for both courts act upon general principles. Equity, as 
well as law, is a science, and does not depend upon t h e  a'iscretion of the 
court entrusted with equity jurisdiction, or the vague id2as that may be 
entertained as to hard cases.' . . . I t  may be 'hard neasure' to sell, 
but this is universally so. The mortgagee has a right to have her con- 
tract enforced under the plain terms of the mortgage. To hold otherwise 
would practically nullify the present system of mortgages and deeds in 
trust on land, so generally used to secure indebtedness and seriously 
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hamper business. Those interested in the equity of redemption have the 
right of paying off the first lien when due. We can see no equitable 
ingredient in the facts of this case. The mortgage is not a 'scrap of 
paper.' I t  is a legal contract that the parties are bound by. The courts, 
under their equitable jurisdiction, where the amount is due and ascer- 
tained-no fraud or mistake, etc., alleged-have no power to impair the 
solemn instrument directly or indirectly by nullifying the plain pro- 
visions by restraining the sale to be made under the terms of the mort- 
gage." 

For the reasons given, there was error in the judgment below. 
Error. 

STATE v. NATHAN B. DAIL. 

(Filed 17 February, 1926.) 

Receiving Stolen Goods-Larceny-Evidence--Connected C r h e d m i -  
nal Law. 

Under an indictment charging defendant with stealing an automobile, 
and with receiving same with a felonious intent, knowing at the time it 
was feloniously stolen, evidence that he and his associates who were 
stopping at  his home, and from whom he had received it, used it under a 
plan then formed to burglarize a store, is competent to disprove the de- 
fendant's good faith in receiving the automobile under the circumstiinces, 
and to show his guilty knowledge and intent in the matter. 

APPEAL by defendant from Calved,  J., at November Term, 1925, of 
PERQUIMAXS. 

Criminal prosecution tried upon an indictment charging the defendant 
with the larceny of an automobile, the property of one Cahoon, valued 
at  $300, and with receiving same, with a felonious intent, knowing at 
the time that it had been feloniously stolen or taken. 

From an adverse verdict and judgment pronounced thereon, the de- 
fendant appeals, assigning errors. 

Attorney-General Brummitt and Assistant Attorney-General Ross for 
f h e  State. 

Herbert L m r y  and Ward & Grimes for defendant. 

STACY, C. J. There was ample evidence offered on the hearing to 
warrant the jury in finding, as it did, that the defendant, with a felo- 
nious intent, received the automobile in question, the property of one 
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Cahoon, valued at $300, from Sam Lougee and Lewis I'owell, knowing 
at the time that the same had been feloniously stolen or taken and 
carried away by them. C. S., 4250; 8. v. Caveness, '78 N .  C., 484; 
8. v. Hayes, 187 N.  C., 490. 

There was evidence that the same persons who stole the automobile, 
used it in burglarizing the residence of Townsend Chappell, a blind 
merchant of Perquimans County. The defendant herein was also under 
indictment, charged with being an accessory to said burglary. Receipt 
of the automobile was admitted by the defendant, but according to his 
contention, he bought the same in good faith and had no reason to be- 
lieve that it had been stolen. The State, on the other hand, contended 
that the two men who stole the automobile were s t o p p i ~ g  at the home 
of the defendant, and while they were negotiating in regard to its sale, 
plans were then being made and perfected by the three to burglarize 
the Chappell home in order to get some money. The two transactions or 
plots were thus inseparably connected, and evidence cf the burglary 
was offered by the State to disprove the defendant's claiin of good faith 
or to show his guilty knowledge and intent in buying and receiving 
the automobile. 

The defendant stressfully contends that error was ccmmitted to his 
prejudice in permitting the State to offer this evidence, over objection, 
of a separate offense, tending to show that a burglary had been perpe- 
trated in the community and in connection with which th3 defendant was 
then under indictment, but not on trial, as an accessory before the fact 
to such principal felony. C. S., 4175. 

I t  is undoubtedly the general rule of law that evidence of a distinct 
substantive offense is inadmissible to prove another and independent 
crime, the two being wholly disconnected and in no way related to each 
other. S .  v. Adam, 138 N. C., 688; S. v. McCall, 131 K. C., 798; S .  v. 
Graham, 121 N.  C., 623; S. v. Frazier, 118 N .  C., 1257; S. v. Jeffries, 
117 11'. C., 727; S. v. Shuford, 69 N.  C., 486. But to this, there is the 
exception as well established as the rule itself, that proof of the com- 
mission of other like offenses is competent to show the quo animo, in- 
tent, design, guilty knowledge or scienter, or to make out the res g e s t ~ ,  
or to exhibit a chain of circumstantial evidence in respect to the matter 
on trial, when such crimes are so connected with the offense charged as 
to throw light upon one or more of these questions. S. v. Simons, 178 
N. C., 679. Proof of other like offenses is also competmt to show the 
identity of the person charged with the crime. 8. v. W e w e r ,  104 N .  C., 
758. The exception to the rule has been fully discussed by Walker, J., in 
S. v. Stancill, 178 N .  C., 683, and in a valuable note to the case of 
People v. Moleneux, 168 N.  Y., 264, as reported in 62 L. R. A., 193-357. 
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W e  think the e~idence,  above mentioned, and which forms the basis 
of defendant's main assignment of error, clearly falls within the excep- 
tion to the rule and was properly admitted. 8. v. Xiller,  189 N. C., 
695; S .  v. Murphy,  84 N. C., 742. 

The other exceptions are without special merit. W e  have found no 
reversible error on the record, and hence the verdict and judgment will 
be upheld. 

N o  error. 

STATE r. NATHAN B. DBIL. 

(Filed 17 February, 1926.) 

(For Digest, see S. u. Dnil, n d e ,  231.) 

APPEAL by defendant from Culvert, J., at November Term, 1925, of 
PERQUIMANS. 

Criminal prosecution tried upon an indictment charging the defendant 
with being an  accessory before the fact of burglary in violation of 
C. S., 4175. 

From an adverse verdict and judgment pronounced thereon, the de- 
fendant appeals, assigning errors. 

Attorney-General B m m m i t t  and Assistant Attorney-General Ross for 
the State. 

Herbwt  Leury and Ward & Grimes for defendant. 

STACY, C. J. The  instant case is controlled by the decision in  another 
case against the same defendant, this day decided, and in  which he was 
charged u-ith receiving a stolen automobile, with a felonious intent, 
knowing at  the time that the same had been feloniously stolen. C. S., 
4250. The tnro appeals present the same question of lam as to whether 
evidence of one crime is competent on the trial of another, it being 
established that both arose out of the same common scheme or design on 
the part  of the defendant and his confederates to make way with the 
stolen automobile which they had and to rob the safe of a blind merchant 
who lived nearby. Being twins in birth, it was impracticable to show 
the character of one of the crimes without reference t-o the other. The 
evidence was competent. 

No error. 
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STATE v. WALTER DAIL. 

(Filed 17 February, 1926.) 

1 .  Receiving Stolen Goods-Evidence-Accessories--Criminal Law. 
Evidence that the defendant was a t  the home of his brother when the 

latter purcllased a car that had been stolen; that he was told to keep 
the car concealed for awhile, and that he helped change certain parts 
thereon for other parts, to conceal its identity, etc., is sufficient to take 
the case to the jury upon the question of his guilt. 

2. Same--Accessories. 
Where two persons aid and abet each other in the commission of a 

crime, both being present, they are both liable as prinvipals and equally 
guilty. 

APPEAL by defendant from Culvert, J., at  Kovember Term, 1925, of 
PERQUIMANS. 

Criminal prosecution tried upon an  indictment charging the defendant 
with the larceny of an automobile, the property of one Cahoon, valued 
a t  $300, and with receiving same, with a felonious in;ent, knowing a t  
the time that  it had been feloniously stolen or taken. 

From an  adverse verdict and judgment pronounced thereon, the  de- 
fendant appeals, assigning errors. 

Attorney-General Rrummitt and Assistant Attorney-General Nash for 
the State. 

McMullan & LeRoy for defendant. 

STACY, C. J. I t  was in evidence that  Walter Dail, the defendant 
herein, was a t  the home of Nathan B. Dail, defendant i n  a similar 
appeal, this day decided, when S a m  Lougee and Lewis Powell were 
there trying to sell a stolen automobile; that  Nathan plrchased the car 
and immediately traded it to Walter, telling him not to drive i t  any- 
where for about a month and not to  let anyone see it.  I n  making the 
trade and in order to obscure the identity of the stolen car, certain parts  
of defendant's machine were exchanged for similar paints on the stolen 
car. I t  is  clear that  Walter Dail was equally guilty with S a t h a n  B. Dail  
in receiving the stolen automobile, with a felonious intent, knowing a t  
the time that  the same had been feloniously taken and zarried away by 
Lougee and Powell. C. S., 4250. 

T h e  defendant's motion for judgment as of nonsuit, made first a t  the 
close of the State's evidence and renewed a t  the close of all the evidence, 
and upon which he  chiefly relies, was properly overrule3. T h e  evidence 
was amply sufficient to carry the  case to the jury. The  12 w is well settled 
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tha t  where two persons a id  and  abet each other i n  t h e  comniission of a 
crime, both being present, both a r e  principals and  equally guilty. S. a. 
IIart, 186 N. C., 582;  S. a. Skeen, 182 N. C., 844;  8. x. Jarrell, 1 4 1  
N. C., 722; S. 2;. F o r ,  94 N. C., 928. 

I n  t h e  absence of a n y  remrsible  error  appear ing  on t h e  record, t h e  
rerdict  and  judgment must  be upheld. 

No error. 

(Filed 24 Februarr,  1926.) 

1. Attornegs-License-"Upright Character." 
The upright character named hy the statute and the Rulw of Court, is 

such as  would qualify the apl~licant to  practice a profession as  all officer 
of the court, that has :L wideigrcad influence upon the people of the com- 
munity, and such a s  tlie applicimt enjoys among those with .irllom he has 
lived, and not aloue a want of bad character, or one that is but indif- 
ferent. C .  S., 1%. Rule of Court 3Yz(a), 190 K. C., 883. 

2. Same--Admissions of Former Bad Character-Restoration of Upright 
Character. 

\There an applicant to obtain license to practice law from the Supreme 
Court admits that  a t  a prior time his character was such a s  to hare then 
disrlualifieil him, he must nullre it  appear that he has since lived such a 
life as to restore tlle character upon which n license should now be issued, 
which has uot been done in the instant case. 

3. License--Burclen of Proof. 
Khere the apylication for license to practice law is resisted under the 

statute and Rule of the Supreme Court, the applicant must show that his 
cllaracter is of that quality of "nprightness" that  entitles him to his 
license. 

PROTESTS h a r i n g  been duly filed against t h e  issuance of licenses to  Rex  
L. F a r r ~ i r r  and  Otis Mr. I h k c ,  two of tlle applicants f o r  l i c e n ~ e  to practice 
law a t  tlie J a n u a r y  examination, 1026, or1 t h e  ground,  as  alleged, t h a t  
each is wanting i n  upright  character,  and t h e  said applicants having met 
every otlicr requirerne~lt,  llrariligs to  determine the merits of t h e  protests 
wrrc  had before t h e  Suprcrne Court  i n  Raleigh, I 1  February ,  1926, 
af ter  due  notice to protestants and respondents. 

STACY, C. J .  R e x  L. F a r m e r  v a s  one of t h e  applicants fo r  license t o  
practice law ill this  S ta te  a t  the  J a u u a r p  examinat ior~,  held i n  t h e  city 
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- - -- - -  

IA RE .&PLICAKTS FOR LICEXSE. 

of Raleigh on Monday, 25 January, 1926. Before emering upon the 
examination and sometime prior thereto, said applicant was notified of 
a protest on file in the clerk's office against the issuanct! of a license to 
him, on the ground that '(he is not a citizen of upr ght character." 
Kotwithstanding this protest, which is signed by a number of residents 
of Wilson County, the applicant, who had complied with all the pre- 
liminary requirements, persisted in  taking the examination and has 
tendered a creditable paper showing that he has a competent knowledge 
of the law, hence the question raised by the protest is dii-ectlp presented. 
See Rule 3y'(a), 190 N. C., 883. 

C. S., 194, provides that no person shall practice law in this State 
without first obtaining license to do so from the Supreme Court; that 
all examinations shall be in writing, and based upon such course of 
study, and conducted under such rules, as the Court may prescribe; and 
further that all applicants who satisfy the Court of ;heir competent 
knowledge of the law and upright character shall rezeive license to 
practice law in all the courts of the State. 

Due notice having been issued to protestants a11d respondent, the 
matter was heard in open court on 11 February, 1926, the protestants 
being represented by Mr. R. F. Mintz of the Wilson bar, and the re- 
spondent by Mr. 0. P. Dickinson, also of the Wilson b8ir. 

The protest, among other things, is based upon allega,ions, supported 
by affidavits, to the effect that the respondent, Rex L. Farmer, is a man 
of questionable character; that, in his office as a justice of the peace of 
Wilson County, he has not only failed to make due retui-ns and account 
for moneys and things intrusted to him, but in some instances, he has 
converted them to his own use; and that he has generdly engaged in 
unethical practices. 

I t  is alleged that on or about 15 September, 1925, o re  Olive Crayer 
(or Clary) issued a State warrant against J. W. Miller before the said 
Rex L. Farmer, charging the defendant with ('frauduler tly obtaining a 
diamond ring"; that the ring was delivered to the justice of the peace 
in lieu of an appearance bond, but was not reported to he clerk of the 
Superior Court, as the papers in the case were never sent up by the 
justice of the peace; and that in  response to a writ of qmecordari issued 
by the Superior Court of Wilson County, the said justice of the peace 
incorporated the following statement in his return : 

"Warrant served and defendant and prosecuting witness both appear- 
ing before the undersigned the defendant agreed to return to the prosecu- 
ting witness the ring in question whereupon the proscm.ting witness 
withdrew the prosecution. Cost in the case being paid by the ~rosecuting 
witness. 
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('A statement was made to the undersigned justice of the peace by the 
defendant that  he did not believe the ring was the legal property of the 
prosecuting witness, however the defendant admitted he had no claim 
upon the ring, and upon this statement the undersigned iiiforrned the 
prosecutrix that  she would have to show how she came by the ring before 
the justice of the peace felt justified in returning to her the ring, where- 
upon, the prosecuting witness, Olive Clary, agreed that  i t  mould be to 
her satisfaction for the undersigned to hold said ring until such time 
as she could prove her legal owriership. 

"The ring in question is now in the possession of the undersigned as a 
trustee and not in custodia legis and mill be delivered to the rightful 
owner a t  the proper time. 

"In consequence of the foregoing the papers in the case were destroyed. 
Rex L. Farmer, justice of the peace." 

The  above return was accompanied by three affidavits-no reason being 
assigned therefor-in which the affiants, purporting to speak of their 
own knowledge, corroborate the statement of the justice of the peace 
as to how he  came into the possession of the ring and why he continued 
to hold it. 

Bu t  as against this return, i t  is alleged, and not denied, that  in Decem- 
ber, 1925, the said J. W. Miller sued out a claim and delivery against 
the said Rex L. Farmer  i n  the County Court of Wilson County to  recover 
the possession of the diamond ring in question and that  it was adjudged 
in said county court that  J. W. Miller was legally entitled to its 
possession. 

There are several charges, supported by affidavits, of bad checks being 
turned over to  the respondent as a justice of the peace, collected by him 
and no satisfactory accounting made of them. 

I t  is also alleged, but without supporting affidavit and vigorously 
denied, that  the respondent has failed and refused to account for all the 
funds received by him while an officer of the Wilson E u  Klux Klan. 

I t  is further alleged, as tending to show the respondent's attitude 
toward the law and the courts, that  on or about 30 October, 1925, while 
hearing a case, some reference was made to a Supreme Court ruling, 
in reply to which the respondent said:  "To hell with the d Supreme 
Court. I don't give a d for the Supreme Court or any other court. 
I am running my  own court as I d please." T h e  respondent denies 
that  any such language was ever used by him. 

I n  addition, the protestants have offered a number of affidavits to the 
effect that  the respondent is not generally regarded as a reliable man, 
or  as a man of good moral character, but, on the other hand, that  he 
is generally considered to be a man of bad character. 
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I n  answer to these charges, the respondent has offered I large number 
of affidavits from citizens of Wilson County who testify to his general 
good character, and one in  particular which states that while he may 
have exhibited some faults and frailties in  his immature years, it has 
been a matter of gratification to his friends to witness the calm, equable 
and well-poised manner in  which he  has approached his riper man- 
hood. 

The respondent further contends that  the matters and things herein 
complained of, should not be held to bar his right to rel:eive license to 
practice law in this State, because he alleges, the prot13stants are not 
actuated by proper motives, but by ill will towards him. However this 
may be, the Court must base i ts  judgment on the record. 

After a careful and painstaking consideration of all the matters 
contained in  the papers before us, and with a full apprxia t ion of the 
effect of our decision, we are constrained to believe that the evidence 
adduced shows such a lack of moral perception, or careless indifference 
to the rights of others, as to render the Court unable to say that the 
respondent, Rex L. Farmer, possesses the necessary upright character 
to entitle him to license to practice law. 

This "upright character," prescribed by the statute, as a condition 
precedent to the applicant's right to receive license to practice law in 
North Carolina and of which he must, i n  addition to o'her requisites, 
satisfy the Court, includes all the elements necessary to make up such 
a character. I t  is something more than an  absence of bad character. I t  
is the good name which the  applicant has acquired, or should have ac- 
quired, through association with his fellows. I t  means that  he  must have 
conducted himself as a man of upright character ordinarily would, 
should or does. Such character expresses itself, not in  nlgatives nor in  
following the line of least resistance, but quite often in  the will to do 
the unpleasant thing, if i t  is right, and the resolve not t o  do the pleas- 
ant thing, if it is wrong. "Character," said Mr. Erskine in the tr ial  
of Thomas Hardy for high treason, "is the slow-sprezding influence 
of opinion arising from the deportment of a man in society, as a 
man's deportment, good or bad, necessarily produces one circle without 
another and so extends itself till it  unites in one general opinion." Even 
more is this true when the restoration of character, as her(., is the subject 
of consideration. I t  is then a matter of time and growth. 

The reason and policy underlying the statute were ful  y discussed on 
a former occasion, I n  re Applicants for License, 143 h'. C., 1, at which 
time, Brown, J., gave the following expression to his v i e w  : '(The public 
policy of our State has always been to admit no person to the practice 
of the law unless he  possessed an  upright moral character. The possession 
of this by the attorney is more important, if anything, to the public 
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and to the proper administration of justice than legal learning. Legal 
learning may be acquired in after years, but if the applicant passes 
tlie threshold of the bar with a bad moral character the chances are that  
his character will remain bad, and that  he  will become a disgrace instead 
of an orriamelit to his great calling-a curse instead of a benefit to his 
community-a Quirk, a Gammon, or a Snap, instead of a Davis, a 
Smith, or a Ruffin." 

And we may pause to say that  this requirement of the statute is 
eminently proper. Consider for a moment the duties of a lawyer. H e  is 
sought as counselor, and his adrice conies home in  its ultimate effect 
to every man's fireside. Vast interests are committed to his care: he is 
the recipient of unboundcd trust and confidence; lie deals with his 
client's property, his reputation, his life, his all. An attorney at law 
is  a sworn officer of the court, whose chief concern, as such, is  to aid in 
the administration of justice. I11 addition, he has an unparalleled op- 
~ o r t u n i t y  to fix the code of ethics and to determine the moral tone of 
the business life of his commu~lity. Other agencies, of course, contribute 
their part, but in its final analysis, trade is conducted oil sound legal 
advice. Take, for example, a commercial center of high ideals, another 
of low standards, and there will invariably be found a difference between 
the bars of the two localities. The  legal profession has never failed to 
make its inipress upoli the life of the community. I t  is of supreme im- 
portance, therefore, that one who aspires to this high position should be 
of upright character, and should hold, a r d  deserve to hold, the respect 
and confidence of the commuiiity in which he lives and works. I n  re 
DiJlingham, 185 N. C., p. 1 6 5 ;  I n  r e  Applicants f o r  License, 143 K. C., 1. 

"KO profession," says Mr.  Robbiris ill his - h e r i c a n  Advocacy, 251, 
"not even that  of tlie doctor or preacher, is as intimate in its relationship 
with people as that  of the laxyer. T o  the doctor the patient discloses his 
physical ailments and symptoms, to the preacher the coniniunicant 
broaches as a general rule only those tliings that  commend him in the eye 
of heaven. or tliosc sins of his own for which he is ill fear of eternal 
punishment, but to his lawyer he unburdens his whole life, his business 
secrets and difficulties, his  fanlily relationships and quarrels and the 
skeletons in his closet. T o  him he oftell commits the duty of saving his 
life, of protecting his  good name, of safeguarding his property, or re- 
gaining for him his liberty. Under such solemn and sacred responsibili- 
ties, the profession feels that  it owes to the people who thus extend to i ts  
members such unparallelcd confidence the duty of maintaining the honor 
and integrity of that profession on a moral plane higher than that  of 
the merchant, trader or mechanic." 

While not mentioned as  prerequisites, it may be stated that  no one 
should seek to enter the legal profession, "in its nature the noblest and 
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most beneficial to mankind, in  its abuse and debasement the most sordid 
and pernicious," who does not understand its high mission or who does 
not feel its essential nobility. I t  is neither a place of refuge nor a re- 
formatory for those'who have stumbled in other fields. 

Application denied. 

STACY, C. J. The second applicant to persist in taking the January 
examination in the face of a protest was Otis W. Duke of Greensboro. He  
has tendered a satisfactory paper showing that he has a coinpetent knowl- 
edge of the law, hence the necessity of considering the merits of the pro- 
tests filed against the issuance of license to him. Rule :;?I2 (a ) ,  supra. 
The original protest was made by Mrs. Martha H.  Duke divorced wife 
of the respondent. On notice from the clerk, Mr. A. B. Andrews, Chair- 
man of the Committee on Admission to the Bar  and Legal Education of 
the North Carolina Bar Association, filed in the name of the North Caro- 
lina Bar Association a formal protest based on Mrs. Duke's allegations 
and forwarded copies of all papers to the local bar assoc~ation of Guil- 
ford County. A committee appointed by said Guilford County Bar As- 
sociation heard evidence from both protestant and respondent and trans- 
mitted same to the Court for its convenience and consideration in de- 
termining the matter. 

The protest was heard in open Court on 11 February, 1926, the pro- 
testant, Mrs. Martha H. Duke, appearing in person and the respondent 
being represented by Major E. D. Euykendall and Mr. Shelley B. Cavi- 
ness of the Greensboro Bar. 

All the affidavits forwarded by the committee of the Giiilford County 
Bar Association and others were offered in evidence for the considera- 
tion of the Court in determining the question as to whether the respon- 
dent, Otis W. Duke, is of sufficient upright character to warrant the 
issuance of license to him. C. S., 194. 

From these affidavits, it appears, without contradil:tion, that in 
August, 1922, while a deputy sheriff of Guilford County, the respondent 
attended a ball game at Monticello, about ten miles north of Greensboro, 
became intoxicated, engaged in a fight, used a deadly weapon, and was 
indicted in six cases, which were disposed of at the 0ctobc:r Term, 1922, 
Guilford Superior Court, as follows : 

No. 4. State v. 0. W. Duke. Nuisance, using profanc: and indecent 
language on highway. Defendant pleads guilty. Judgment of the court 
that the defendant pay a fine of $25.00 and costs. 

KO. 5. State v. 0. W. Duke. Assault. Defendant pleads guilty. Judg- 
ment of the court that the defendant pay a fine of $50.00 and costs. 
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No. 6. State v. 0. W. Duke. Carrying concealed weapon. Defend- 
ant pleads guilty. Judgment of the court that the defendant pay a fine 
of $50.00 and costs. 

No. 7. State v. 0. W. Duke. Assault with a deadly weapon. Defendant 
pleads guilty. Prayer for judgment continued on payment of costs. 

KO. 8. State r. 0. W. Duke. Resisting officer. Defendant pleads 
guilty. Prayer for judgment continued on payment of costs. 

No. 9. State v. 0. W. Duke. Pointing pistol. Defendant pleads 
guilty. Prayer for judgment continued on payment of costs. 

I n  addition to the judgments entered in the above cases, in three of 
which the prayers for judgment were continued, the respondent mas dis- 
charged as a deputy sheriff of Guilford County. 

At the March Term, 1924, Guilford Superior Court, P. H. Petree re- 
covered a judgment of $200.00 against the respondent in a civil action 
for a wrongful assault. 

At the August Term, 1924, Guilford Superior Court, the protestant, 
Mrs. Martha H. Duke, obtained an absolute divorce from the respondent 
on the statutory ground of adultery, and the court found the following 
facts and incorporated them in the judgment: 

"The Court finds as a fact that the defendant, Otis W. Duke, is not a 
fit and suitable person to have the care and custody of Mary Helen Duke, 
minor child of plaintiff and defendant, and the court further finds that 
the plaintiff, Martha H. Duke, is a fit and suitable person to hare the 
care and custody of said minor child, and the interest of said minor child 
will be best serred by being placed in the care and custody of said Martha 
H. Duke." 

The protestant alleges that this dirorce proceeding was instituted at 
the instance of the respondent; that he furnished her money with which 
to bring the suit; and that the witnesses mere procured and selected by 
him. 

There are several other charges preferred against the respondent, some 
involving immorality and moral turpitude, and one touching the two 
homicides committed by the respondent while a police officer, but as 
these are denied, or explanations offered, we deem it unnecessary to set 
them out, as we are forced to but a single conclusion on the undisputed 
evidence. 

I n  reference to the criminal records, mentioned above, the respondent 
says that "with regret and shame he admits the unfortunate fight in 
which he was engaged at Monticello, which cost him his job as a deputy 
sheriff and at  the same time showed to him the absolute folly of drinking 
whiskey7'; that he has changed his manner of living since that time, 
abstaining entirely from strong drink; that he has faithfully discharged 
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his duties as a justice of the peace, since his appointmen; as such; that 
he has tried to show the officials of the city of Greensboro and of Guil- 
ford County, for whom he at  one time worked, "that although a man 
can sometimes be 'down,' he need not necessarily be 'out' "; and that he 
has earnestly endeavored in  every way possible to regain the confidence 
and esteem of the community-in testimony of which f e files a large 
number of character certificates from many citizens of high standing 
and repute in the city of Greensboro and Guilford County. I n  addition, 
the respondent declares to the Court his intention to pengist in living a 
better life, which is highly commendable. 

He  alleges that the protestant is wholly mistaken in 1er allegations 
touching his connection with the divorce proceeding. V'ithout any ill 
will towards her and without any desire on his part to strike back, for 
he alleges that his former wife was a young woman of ch:iracter and re- 
finement at the time of their marriage in 1914, the respcndent suggests 
that she is displeased because he was married again in the fall of 1924, 
about two months after the divorce, and is now living happily with his 
second wife, and that the protestant, Mrs. Martha H. Duke, is actuated 
by improper motives in filing this protest. 

The undisputed facts, appewing on the record, call for but little com- 
ment; they speak for themselves. I t  is conceded that the ~qespondent was 
discharged as a deputy sheriff of Guilford County in 1922, because of 
his unfitness to hold the position. At the August Term, 1924, it was 
solemnly adjudged by the Superior Court of Guilford C ~ u n t y  that the 
respondent "is not a fit and suitable person to have the care and custody 
of his minor child." This finding would not have been made without 
evidence to support it, and it will be observed that the judgment was 
entered during the period respondent was studying law :?reparatory to 
taking the examination for license. Rule 2, 185 N. C., 787. H e  is now 

into the clerk's office $30.00 a month for the suppc~rt of his nine- 
year-old child. 

I s  this record such as to warrant the Court in finding that the respon- 
dent, Otis W. Duke, is now of sufficient upright character to entitle him 
to receive license to practice law in all the courts of North Carolina? 
We think not. . 

There is strong evidence tending to support the conclusion that the 
respondent was quite willing for his former wife to obtain a divorce from 
him. According to his own affidavit, he was living with her as late as 
21 April, 1924, when they separated; he then went back for a few days 
about a month later; suit for divorce was instituted in June or ~ u l ~  
following, and the divorce obtained at  the August Term of court there- 
after. R e  filed no answer to her complaint charging him with adultery 
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and alleging that  he was not a fit and suitable person to have the care 
and custody of his minor child. H e  married again within two months 
after the divorce. 

I f  the protestant's present allegations be true, then a fraud was prac- 
ticed on the court by the respondent. I f  they be not true, the judgment 
as i t  stands proclaims the respondent's infidelity and unfitness to have 
the  care and custody of his minor child. So, taking either horn of the 
dilemma, this divorce proceeding with the judgment rendered therein is 
a stumbling block in  the path of the respondent. If the record as  made 
be not true, i t  is  his  fault  for he was silent a t  a time when it was his 
duty  to speak. But  the proceeding itself imports verity. Therefore the 
respondent is face to face with a record, made as a result of his own 
wrongdoing, which negatives the conclusion that  he now possesses the 
necessary upright character required of successful applicants for license 
to practice law in North Carolina. 

Application denied. 

CALKINS DREDGING COMPANY, INC., V. THE STATE OF NORTH CARO- 
LINA, THE FISHERIES COMMISSION O F  KORTH CAROLINA, AND 
THE FISHERIES COMMISSION BOARD OF NORTH CAROLINA. 

(Filed 24 February, 1926.) 

1. Government - Claims Against State - Recommendatory Powers of 
Supreme CourtcConstitutional Law. 
The original jurisdiction given the Supreme Court to pass upon claims 

against the State or its subordinate agencies of government, which are 
not subject to suit or execution under judgment, are recommendatory to 
the Legislature only, as to the matters of law involved upon facts agreed 
to, or made to appear, and this Court does not pass upon conflicting evi- 
dence to determine the facts a t  issue. Const., Art. IV, see. 9. 

2. Same-Original Jurisdiction. 
The powers given the Supreme Court of the State to recommend to the 

Legislature the payment of claims against the State is original and 
exclusive. 

Neither the State nor its subordinate agencies of government may be 
subject to suits or actions against it  or them in its own courts or the 
courts of other states. 

4. Government - Claims Against State - Recommendation of Supreme 
Cour tQues t ions  of Law. 

The Supreme Court will not recommend to the Legislature the payment 
of a claim against the State, when no questions of law are involved, or 
when such questions are resolved against the claimant. 



244 Ih' T H E  SUPREME COURT. [I91 

Where it is made to appear to the Supreme Court that a claimant 
against the State seeking the recommendatory jurisdiction of the Court 
is not entitled under its contract with a subordinate agency of the State 
to a favorable consideration, or to have its contract reformed in equity, 
and has taken the State's voucher in full payment, and has received the 
money therefor, there is shown no legal right to have the claim recom- 
mended by the Supreme Court, and the action will be dismissed. 

PROCEEDING commenced by Calkins Dredging Company, Inc., under 
C .  S., 1410, in the Supreme Court of North Carolina, invoking the 
original jurisdiction of said Court, conferred by Article IV,  section 9 
of the Constitution of North Carolina, to hear claims against the State, 
and to make recommendations with respect thereto, to the General 
Assembly, at its next session, for its action. 

C. R. Pugh and Thompson & Wibom for claimanf. 
Attorney-General B m m m i t t  and Assistant Attorney-General Nash for 

respo.nd&s. 

CONNOR, J. The complaint herein, setting forth the nature and 
grounds of its claim, was filed by the Calkins Dredging C!ompany, Inc., 
in the office of the clerk of this Court, on 19 November, 1925. The 
said complaint was duly served on the Governor of the State. There- 
after, on 1 December, 1925, answer on behalf of respondents was filed 
by the Attorney-General and the Assistant Attorney-General; a reply to 
said answer was filed by claimant on 1 January, 1926. The proceeding 
was then heard and considered by this Court upon the pleadings. 

I t  appears from the allegations and admissions in said pleadings that 
claimant is a corporation, organized and existing under the laws of the 
State of Virginia, with its principal office and place of husiness in the 
city of Norfolk, in said state; that respondents, the Fisheries Commis- 
sion of North Carolina, and the Fisheries Commission Board of North 
Carolina, are agencies of the State of North Carolina, created by 
statutes duly enacted by the General Assembly of said state, for the 
purpose of enforcing the laws of said state, relative to fish, and of 
promoting the fishing industry in said state. C. S., 1869, ch. 168, 
Public Laws 1923. The powers and duties of said respondents are de- 
fined in Article 3 of ch. 37, C. S., 1919, and amendmenx thereto. By 
chapter 162, Public Laws 1923, the Treasurer of the State was authorized 
and directed to issue bonds of the State of North Carolina, in  the sum 
of $500,000, the proceeds of the sale of said bonds, or so much thereof 
as might be necessary, to be used by the Fisheries Commission "to open 
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inlets, plant oysters, build hatcheries, provide equipment, and for such 
other necessary improvements of the fish and sea-food industry of the 
State." I t  is expressly provided in said statute that the proceeds of 
the sale of said bonds shall be used by the Fisheries Commission for the 
purpose of opening inlets and proriding necessary improvements to aid 
the fish and sea-food industry of the State, Chapter 162, Public Laws 
1923, secs. 6 and 7. 

Pursuant to authority vested in them by statute, respondents, the 
Fisheries Commission of S o r t h  Carolina, and the Fisheries Commission 
Board of S o r t h  Carolina, during the year 1924, employed the Calkins 
Dredging Company, Inc., claimant herein, to open New Inlet, in  Dare 
County, b~ dredging and excavating same, and thereby constructing a 
channel in said inlet from Pamlico Sound to the Atlantic Ocean. The 
said inlet, through rlhich there was formerly a channel of sufficient 
depth and width for the free flow of water between the ocean and the 
sound, had, in recent years, been gradually closing, from natural 
causes. The fishing industry of the State would, in  the opinion of re- 
spondents, be ~errnanently benefited by the opening of this inlet and 
the construction of a channel which would permit sea-fish to enter the 
sound through said inlet and would also permit the salt water of the 
ocean to flow into the sound where the water had become too fresh 
for proper oyster culture. The gradual closing of New Inlet, and of 
other inlets through the banks which lie between the Atlantic Ocean 
and the sounds into which the rivers of the State empty, has, in the 
opinion of experts, greatly diminished the supply of fish and sea-food, 
and thereby retarded the growth and expansion of the fishing industry 
of the State. The opening of these inlets by dredging and excavations 
was a part of the constructive program for the development of the 
State authorized and directed by the General *4ssembly, at its sessions 
in 1921 and 1923. 

The work, which claimant was employed to do at  New Inlet, was 
completed on or about 1 September, 1924, at  a cost of about $115,000. 
I t  was approved and accepted by respondents. As the result of this work, 
an open channel between the Atlantic Ocean and Pamlico Sound through 
Xew Inlet had been constructed; there was a regular ebb and flow of 
the water through this channel, causing the level of the waters of the 
sound to rise and fall with the rise and fall of the tide in the ocean; 
there was a current of considerable volume and velocity flowing through 
this channel. 

During January, 1925, less than six months after the completion of 
the work by claimant at New Inlet, respondents ascertained that the 
said inlet was again gradually closing by the filling in of the channel 
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constructed by the Calkins Dredging Company, Inc. This was caused 
by the action of the winds and water upon the sands which compose 
the banks through which the channel had been cut an3 which form 
the bottom of the ocean and the sound. Thereupon, re~pondents con- 
ferred with the president of the Calkins Dredging Company as to the 
conditions which had thus developed. As a result of the :onference, an 
agreement in writing was entered into, at  Morehead City, on 13 Janu- 
ary, 1925, between the Calkins Dredging Company, Inc., and respond- 
ents. This agreement is  as follows: 

"This agreement made and entered into this 13 January, 1925, by and 
between the Calkins Dredging Company of Norfolk, Virginia, party of 
the first part, and the North Carolina Fisheries Commission Board, 
parties of the second part, witnesseth: 

"1st. The Calkins Dredging Company have this day agreed to furnish 
their complete dredging outfit, the 'Federal,' which is now in  first-class 
condition, and do certain dredging work at  New Inlet under the direction 
of the Fisheries Commissioner and Brent S. Drane, engineer for the 
commission, said dredging outfit to be assembled in Norfolk and ready 
to be towed to New Inlet by January 20th, or very soon thereafter; the 
amount of work to be done to be determined by the commissioner and 
engineer. 

"2d. The parties of the second part agree to pay a towing charge 
from Norfolk to New Inlet of $550.00, and in event the parties of the 
first part fail to secure a job of work at Wilmington, the parties of the 
second part agree to pay an additional towing charge of $550 from 
New Inlet to Norfolk. 

"3rd. The parties of the second part agree to pay to ihe parties of 
the first part a per diem of $450 for such time as dredge is actually 
employed in doing excavation work. 

"4th. I n  event it is found necessary to do any dredging in order to 
get around the bend between the bulk head and Xem Inlet, the parties 
of the second part agree to pay for such dredging at a per diem of $450. 

"5th. I n  event of major breakdowns making machine shop work 
necessary, the parties of the second part will not be htlld liable for 
loss of time exceeding four days at  the rate of $125 per d:iy. 

"6th. The parties of the second part agree to furnish fresh water to 
the edge of the cut and to furnish the services of the ':Katie M' for 
towing the dredge in and out of the channel. Also to furnish one power 
boat ('Croatan' or 'Katie M') to be used as a supply boa;. 

"7th. I t  is distinctly understood and agreed that the time for towing, 
installation and removal of plant shall not, in any event, exceed twenty 
days at a per diem of $335.00. 
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"8th. I t  is understood and agreed that the parties of the second part 
are to render all assistance possible in getting the outfit on and off the 
job. 

CALKIXS DREDGING COMPANY, 
By ( S )  J. D. CALKINS, President. 

NORTH CAROLINA FISHERIES COMMISSION BOARD, 
By (S) J. K. DIXON, Chairman. 
By ( S )  J. S. NELSON, Commissimer." 

On 26 January, 1925, thirteen days after the date of the agreement, 
the Calkins Dredging Company began towing its dredging outfit from 
Norfolk, Virginia, to New Inlet in Dare County, North Carolina. The 
towing was delayed, at North River, for several days, by a heavy storm, 
and the outfit did not arrive at the bulk head or bar off New Inlet until 
31 January, 1925. Five days had thus been consumed in towing the 
dredging outfit from Norfolk to the bulk head or bar off New Inlet. But 
for the storm which delayed the touring several days after the dredging 
outfit left Norfolk, it would have arrived earlier. When the outfit arrived 
at the bulk head, it was ascertained that the channel in New Inlet was 
entirely closed, so that automobiles were being driven across the sand 
which had filled the channel. I t  was impossible, by reason of this con- 
dition, to float the dredge across the bulk head or bar, without gounding 
same. Representatives of both claimant and respondents were present 
when the dredging outfit arrived at the bulk head, and this condition 
was discovered. I n  the effort to get the dredging outfit across the bulk 
head to the place where it was to be installed and the work begun, 
under the agreement dated 13 January, 1925, it was grounded; thirteen 
days were consumed in getting the outfit from the bulk head or bar to 
the place where it was installed and where the operation began. The 
Calkins Dredging Company began the work of excavation and dredging 
on 13 February, 1925, one month after the date of the agreement, and 
continued said work until 12 March, 1925. 

On 12 March, 1925, after an inspection of the work performed by 
claimant, under the agreement of 13 January, 1925, and after a consider- 
ation of all the conditions then existing at  New Inlet, respondents con- 
cluded that it was not advisable to continue said work of dredging and 
excavation; claimant was thereupon, on said date, ordered to discontinue 
operations under the agreement of 13 January, 1925. The work was 
discontinued. Claimant was unable, on account of the conditions at 
New Inlet, to remove the outfit, and to have the same towed back to 
Norfolk until 15 April, 1925. On said date the return trip was begun, 
and the dredge arrived at  Norfolk, under tow, on 16 April, 1925. Thirty- 
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five days elapsed from the date on which the work of dredging and exca- 
vatipn was discontinued, to wit, 12 March, 1925, to the date on which the 
return trip to Borfolk, by tow began, to wit, 15 April, 1925. 

Claimant was paid on 5 March, 1925, the sum of $13,900.93 by 
voucher No. 362; this sum included the amount agreed to be paid for 
the towing charge from Norfolk to ?Jew Inlet;  the amount per diem 
for five days consumed in towing the outfit from Norfolk to the bulk 
head or bar off New Inlet;  the amount per diem for thiateen days con- 
sumed in moving the outfit from the bulk head to the place where it was 
installed, and where the operations were begun; and, allo, the anlount 
per diem for dredging and excavation from 13 February to 28 February, 
1925. 

Claimant was further paid on 20 April, 1925, the surn of $6,170 by 
voucher No. 533, this sum included the amount per diem for dredging 
and excavation from 1 March to 11 March, 1925; the anlount per diem 
for two days on account of the removal of the outfit from New Inlet to 
Norfolk; and also the amount for towing charges for the return trip 
from New Inlet to Norfolk. 

Claimant has been paid by respondents, under the agreement dated 
13 January, 1925, the sum of $1,100, the towing charges for the trips 
from Norfolk to New Inlet, and from Kew Inlet back to Norfolk; the 
sum of $12,000, for dredging and excavating, 26 days and 16 hours at 
$450; the sum of $6,700, for time consumed in towing, installing and 
removing outfit, 20 days at  $335; the sum of $270.93, for extras allowed, 
making a total of $20,070.93. 

On 20 April, 1925, four days after the dredging outiit had arrived 
at Norfolk, the Calkins Dredging Company rendered to the North Caro- 
lina Fisheries Commission, at Morehead City, N. C., a siatement show- 
ing that the amount then due for services of its dredging plant "as per 
contract dated 13 January, 1925" was $6,170. Voucher No. 533 was 
thereupon issued for said sum, payable to Calkins Dredging Company, 
on the face of which the following word8 were written: 'Settlement in 
full for balance due on contract dated 13 January, 1925, charge New 
Inlet." This vbucher was duly presented to the State 'I'reasurer, who 
thereupon issued a warrant for the sum of $6,170 payab'e to the order 
of Calkins Dredging Company, "in full payment of the within account." 
This warrant, bearing the endorsement, "For deposit, Calkins Dredging 
Company, Inc., J. D. Calkins, President," was duly paid upon presenta- 
tion to the Eastern Bank & Trust Co., New Bern, N. C., upon which 
it was drawn. 

Claimant now presents a claim against the State of North Carolina, 
the Fisheries Commission of North Carolina, and the Fisheries Commis- 
sion Board of North Carolina, for the sum of eleven thousand and fifty 
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dollars ($11,050.00), alleging that  said sum is due for the time which 
elapsed from 14  March to 15  April, 1925-35 days-during which its 
dredging outfit remained a t  New Inlet, after the discontinuance of the 
work under orders from the Fisheries Commission Board, until the 
dace on which i t  began the return t r ip  to Norfolk. Claimant contends 
that it is  entitled, under the agreement dated 13  January ,  1925, to a per 
diem of $335 for 35 days and prays that  this Court recommend that  the 
General Assembly, at its next session, provide by appropriation from the 
general funds of the State for the payment of tho amount of the claim, 
to  wit, $11,050. 

The  jurisdiction of this Court, which claimant invokes by this pro- 
ceeding, is  conferred by section 9 of Article I V  of the Constitution of 
North Carolina. Ic is an  original jurisdiction; i t  may be exercised only 
when application is made direct to this Court. I t  is confined to the 
hearing of claims against the State, which by reason of the sovereignty 
of the State cannot be made the subject of litigation in the courts of this 
S t i te ,  or in any other courts. "1t is well settled that  a state cannot 
be sued in i ts  own courts, or in any other, unless i t  has expressly con- 
sented to such suit, except in the limited class of cases in which a state 
may be made a party in the Suprenie Court of the U n i t ~ d  States, by 
virtue of the original jurisdiction conferred on such court by the Consti- 
tution of thr: United States." 25 R. C. L., 412. Nor  can a commission 
or board, created by statute, as an agency of the State be sued. Car- 
p e n f w  P .  K.  R., 184 S. C., 400. The  drcision of this Court upon a 
claim against the State, which it shall hear. in the exercise of this juris- 
diction, i s  merely recommendatory. The Court has no poncr to render 
judgment upon a claim against the State, adjudicating finally the rights 
of the claimant or of the State with respect to said claim. 14'0 process 
in  the nature of execution rnay issue upon any decision which the Court 
may make, after hearing a claim against the State to enforce the same. 
The  General Assembly is in no xise bound by the decision of this Court 
upon the ral idi ty or invalidity of such claim. I t  may take such action 
upon the claim, if presented to it, as  it deems just and proper, and in 
accordance with a sound public policy. The  reconlmentlation of this 
Court will have such influence only upon the action of the General 
Assembly, as its mernbers shall decm it entitled to. I t  is, however, the 
duty  of this Court to hear such claim against the State as  rnay be prop- 
erly presented to  it and if the Court decides that  under the law the 
Sta te  i s  liable, and but for its exemption by reason of its sovereignty 
from suit, a judgment could be recovered against the State on the claim, 
by the claimant to make its recommendation to the General Assembly, 
a t  its next session, for its action with respect to the payment thereof. 
The  procedure t . ~  enforce claims against the State is prescribed by C. S., 
1410. 
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I n  Bledsoe v. The State, 64 N.  C., 393, Justice Reade, writing for the 
Court, says: "We are of opinion that it was not contemphted that when 
a claim is presented against the State there shall be a 'trial of the facts 
in detail, but only that we should decide such questions of law as may 
seem to be involved, together with our own impression of the facts 
generally, so as to make our decision of the law intelligible." Pearson, 
C. J., in Reynolds v. The State, 64 N .  C., 461, says: 'We are fully 
satisfied, on a perusal of the papers in the proceeding, of the correctness 
of the view taken in Bledsoe c. Tha State, supra, to wit, that our 
'recommendatory jurisdiction' in regard to claims against the State does 
not embrace cases involving mere matters of fact, and that i t  was not 
the intention of the framers of the Constitution to impose upon the 
Court the labor of the trial of facts, and that the jurisdiction is confined 
to claims where, the facts being agreed on, it was suppotled an opinion 
of the Supreme Court on important questions of law would aid the 
General Assembly to dispose of such cases; it having been before a 
question whether the judges could consistently with their constitutional 
duties, communicate an opinion to the Legislature." I n  C'lemmt v. The 
State, 76 N.  C., 199, the Court, being unable to decide the questions of 
law involved in the claim against the State, until it was sufficiently in- 
formed of the facts. formulated issues of fact and directed that same 
be submitted to a jury, to be determined by them from the evidence 
offered; it further directed "that the finding of the jury, and the rulings 
of his Honor, with all exceptions, be certified to this Court." The issues 
were submitted to a jury at June Term, 1877, of the Superior Court of 
Wake County. Upon the proceedings in the Superior Court being certi- 
fied to this Court, a decision was made upon the validity of the claim, 
and i t  was ordered that a report of said decision be made to the Governor 
of the State to be transhitted by him to the Genermal Assembly; 
Clement v. The State, 77 N .  C., 142. I n  Sinclair v. The State, 69 N.  C., 
47, it was held that the recommendatory jurisdiction of the Court ought 
not to be invoked in matters of small ualue, particularly when there is 
no doubt as to the law. I n  Home v.  The: State. 82 N .  C.. 383. Justice 
Ashe, says that although the amount involved may be srnall, the juris- 
diction is properly invoked, when grave questions of law will probably 
arise in the investigation by the General Assembly of a claim against 
the State presented-to it. The motion of the dtt&ney-G-eneral dis- 
miss the proceedings was denied. The proceedings to enforce a claim 
against the State, in Reeves V .  The State, 93 N .  C., 257, was dismissed 
for the reason that only questions of fact were involved, Justice Merri- 
mon saying: "If the claim is a plain one, only involving questions of 
fact, it ought to be taken at once before the Legislature, unless its nature 
be such as that it may be presented to the Auditor,. c~r some other 



N. C.] S P R I N G  TERM, 1926. 251 

appropriate authority, for adjustment or allowance." I n  Cowles v. The  
State, 115 N.  C., 174, Justice' Burwell, discussing the jurisdiction con- 
ferred upon this Court by Art. IT, sec. 9, says: "It was intended by 
this provision of the Constitution that persons who asserted that they 
held legal claims against the sovereign State should here find a tribunal 
before which they might have, in proper cases, the legality of their 
claims adjudicated-a tribunal before which the sovereign State would, 
for a certain purpose, abdicate the privilege of exemption from liability 
to be sued and appear as any other litigant to the end that its liability 
to the petitioner might be determined by the law. We see no good reason 
why in such proceedings as this we should not be required to determine 
the rights of the petitioner and the liability of the State by the same 
laws that would govern those rights and that liability if the action 
was against an individual debtor." The Court held that as the claim in 
that proceeding would have been barred by the statute of limitations, 
if made against an individual, the plea of the statute by the State was 
a good defense to the claim, and held that it could not declare that the 
State was legally indebted to the claimant. The proceeding was dis- 
missed. 

I n  Baltze~. v. The State, 104 N .  C., 266, Justice illewimon says that 
"the obvious purpose of the jurisdiction so conferred was to hare the 
Court settle and adjudge the legal validity of claims, to the end that 
the Legislature may provide for their payment." The proceeding was 
dismissed for the reason that the General Assembly was expressly for- 
bidden by section 6 of Article I of the Constitution to pay the claim 
presented therein, the Court saying that "it would be idle, futile and 
ridiculous for this Court to declare and adjudge the validity of a claim, 
against the State, and recommend to the General Assembly to provide 
for its payment, when the Constitution expressly forbids it to pay or 
provide for the payment of such a claim." See opinion of Xerrimon, 
C. J., in same proceeding, reported in 109 N. C., 188. This opinion 
was affirmed 011 a writ of error by the Supreme Court of the United 
States, 161  U. S., 240. 

The proceeding in Xiller v. The State, 134 K. C., 270, was dismissed; 
this Court declined to hear the claim presented in that proceeding, say- 
ing, in the opinion written by Justice Xontgomery, "This case does 
not involve any question of law. We do not feel called upon, therefore, 
to make any recomnlendation to the General Assembly in the premises. 
I f  we should do so, the members of that body would have the right to 
feel justly offended that me should seek to point out their duty to them 
in a matter where there mas no law question involved." 

The claim presented by this proceeding presents no questions of lam; 
the IiabiIity of the State is to be determined by the terms and provisions 
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of the agreement in writing, dated 13 January ,  1925. 'lvpon the facts 
as they appear from the pleadings, claimant has been fully paid all sums 
which respondents agreed to pay and for which they or the State were 
liable under the agreement. T h e  terms and provisions of the agreement 
are clear and explicit; there can be no difficulty in  i n t e r ~ r e t i n g  or con- 
struing them. Claimant was entitled to payment for the time "for 
towing, installation, and removal of plant," i ~ o t  to exceell twenty days 
a t  $335 per day. More than twenty days were consunled in towing, in- 
stalling and removing the plant;  i t  was distinctly understood and agreed 
that respondents should pay for not exceeding twenty days thus con- 
sumed. This  respondents have done. 

Claimalit, apparently anticipating that  its claim aga nst the State 
could not be sustained under the agreement in writing, signed by both 
claimant and respondents, alleges that said writing does not truly and 
correctly set out and contain the agreement with respect t'3 payment for 
time consun~ed i11 towing, installing and removing i ts  p lant ;  i t  prays for 
reformation of said written agreement, on the ground that  same was 
drawn and executed by the mutual  mistake of the parties, sr  the mistake 
of claimant induced by false representations of  respondent^ as to the con- 
ditions existing a t  S e w  Inlet  a t  its date. Upon the facts alleged in the 
coniplaint, we must hold that  claimant has failed to shov that  it is en- 
titled to such relief. The  validity of i ts  claim must be determined by the 
agreement, in writing, signed by both claimant and respondents; it  is not 
alleged that  the representations were both false and fradulent or that  they 
were made by respondents for the purpose of inducing and that  they did 
induce claimant to sign tlie said paper-writing. I t  clearlj. appears that  
the paper-writing as drawn and signed contains the agr2ement of the 
parties relatire to its subject-matter. 

,Ifter claimant's outfit had been returned to Korfolk, to wit, 20 April, 
3 923, i t  rendered a statement to respondents for amount due for services 
under the contract; roucher for this amount was issued Ey respondents 
and accepted by claimant as ('settlement in full for  balance due on con- 
tract dated 13 January,  1925." This voucher was accepted by the Treas- 
nrer of tlie State, who issued his  warrant  ('in full payment of the within 
account." This  warrant, with the endorsement of claimant, has been 
paid. 

The  following rule is well established in the State of North Carolina, 
and is consistentlv followed in the tr ial  of actions in its Courts inrolrine. " 
the rights of citizens and others, subject to their jurisdiction: 

"It is well recognized that when in case of a disputed aczount between 
parties, a check is given and receired clearly purporting to be in full or 
when such check is giren and from the facts and attendant circumstances 
it clearly appears that it is to be received in  full of all indebtedness of a 
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given character or all indebtedness to date, the courts will allow to such 
payment the effect contended for." Rosser v. Eynum, 168 N. C., 340; 
Supply Co. v. Watt ,  181 N .  C., 432; Blarrchard v. Peanut Co., 182 N .  C., 
20; DeLoache 2.. DeLoache, 189 IT. C., 394. 

We cannot decide that  the claim against the State presented in this 
proceeding is valid as a legal obligation of the State or that  claimant 
would be entitled to judgment against the State, but for its exemption 
from suit by reason of its sovereignty, and therefore can make no recom- 
mendation to  the General Assembly for the payment of the claim. The  
proceeding must be 

Dismissed. 

J. S. SCHOFIELD'S SOSS CO. v. J .  H. BACON AKD JOHN W. MOORE, 
PARTNERR.  TRADING UNDER THE RRM NAME OF RACON & MOORE, THE 

TOWN O F  LITTLETON, AND MARYLAND CASUALTY COMPANY. 

(Filed 24 February, 1926.) 

1. Judgments Set Asiddonsent-Contracts-Fraud-Mutual Mistake. 
A consent judgment is the agreement of the parties entered into with 

the sanction of the presiding judge, and may not be set aside, lawfully 
given, in the absence of allegation and proof of fraud or mutual mistake. 

2. Judgments-Copsen~onItraot~Parties-Bel InteresGInde- 
pendent ActionJurisdiction of Caurt. 

Where the surety on the bond for a town is liable for failure of the 
contractor to pay material furnishers for the construction of a light, 
water and sewerage system, and a consent judgment in the Federal Court 
is entered to pay the material furnishers for the work: Held ,  one of the 
materialmen who was not a party to the action may maintain his action 
in the State Court under the principle that the judgment was a quasi 
contract made for his benefit. 

APPEAL by defendant Maryland Casualty Co., from Lyon, J., of 
HALIFAX Superior Court. Affirmed. 

The  following is the agreed statenlent of facts : 
"1. Tha t  on 15 February, 1922, Bacon 8: Moore entered into a con- - ,  

tract with the town of Littleton, whereby the said Bacon & Moore were 
to install for the said town a water and light plant and a sewerage 
system. 

"2. That  the town of Littleton reauired Bacon & Moore to enter into 
a bond in the penal sum of twenty-four thousand, one hundred and sixty- 
seven dollars and eighty-three cents; with Maryland Casualty Company 
as surety. 

"3. That  on 22 May, 1922, J. S. Schofield's Sons Company entered 
into a contract with Bacon & Moore whereby they mere to furnish and 
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did furnish materials to go into and formed a part of the contract of 
the said Bacon & Moore and the town of Littleton. 

'(4. That thereafter, on 10 April, 1924, Bacon & Moore executed a 
note to J .  S. Schofield's Sons Company for one hundred and six dollars 
and seventy cents; that on 15 May, 1924, Bacon & Moore executed a 
note for seventy-five dollars to the plaintiff; that on 23 June, 1924, 
Bacon & Moore executed their note for one hundred dollars to the plain- 
tiff; that said three aforesaid notes represented the balance due on the 
contract dated 22 May, 1922. 

"5. That on 18 June, 1923, the Skinner Engine Coinpany brought 
suit against Bacon 85 Xoore, the town of Littleton and the Maryland 
Casualty Company in the Superior Court of Halifax County in con- 
formity with C. s., 2445, and a notice of the pendency and purpose of 
the suit mas duly published in the Roanoke f l e ~ s ,  a weekly newspaper 
published in the town of Weldon, North Carolina, in accordance with 
C. S., 2445, vol. 111, beginning with the issue of 20 February, 1924. 

"6. That Westinghouse Electric Company, Crane Coinpany, Chatta- 
nooga Sewer & Pipe Company, intervened in this action mith the Skinner 
Engine Company, and subsequently the aforesaid suits were all settled 
together. The purpose of the suit of the Skinner Engine Company and 
the others who intervened in accordance with the statute was to hold 
the bond executed by the Maryland Casualty Company liable for ma- 
terials and labor furnished in the performance of the contract dated 
15 February, 1922, by Bacon & Moore and the town of littleton. 

''7. That on 13 March, 1925, a judgment was entered in the suit of 
J. H. Bacon and John W. Moore, partners, trading as Bacon & Moore, 
against the town of Littleton in the District Court of the United States; 
and Schofield's Sons Company were not parties to the fcregoing suit or 
judgment. 

"8. That thereafter, on 13 July, 1925, J. S. Schofield's Sons Company 
brought suit in the Superior Court of Warren County a ~ a i n s t  Bacon & 
Moore, the town of Littleton and the Maryland Casualty Company, 
which said suit was transferred on motion to Halifax County for trial, 
and this suit was to recover the balance due under the contract dated 
22 May, 1922, evidenced by the notes above referred to. 

"9. That materials under the contract dated 22 May, 1922, between 
Schofield's Sons Company and Bacon & Moore were furnished to the 
town of Littleton on or about 1 October, 1922. 

The foregoing having been agreed as the facts in case and upon said 
facts being submitted to the court to determine the liability of the 
parties. 

"The court being of the opinion that the judgment sei, out in section 
seven of the facts agreed, was for the benefit of the plaintiff, i t  is 
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"Considered and adjudged that plaintiff recover of the defendant, 
Maryland Casualty Company, the sum of $281.71, with interest on 
$75.00 from 15 July, 1924, interest on $100.00 from 23 August, 1923, 
and interest on $106.71 from 15 July, 1924, and costs." 

To the foreging judgment defendant, Maryland Casualty Company 
excepts, assigns error and appeals to the Supreme Court. 

Daniel & Daniel and Garland B. Daniel for plain,tiff 
Geo. C.  Green for defendant. 

CLARKSOK, J. The essential part of the judgment, which is a consent 
judgment, in the Federal Court and referred to in section 7 of the 
agreed case, is as follows: "It is further ordered, adjudged and decreed 
that the town of Littleton pay the costs of this action, and, in addition 
thereto, pay over to the said Maryland Casualty Company the sum 
of $8,000 in consideration of which payment the said Maryland Casualty 
Company is to hold the town of Littleton, Bacon & Moore, and the in- 
demnitor for Bacon & Moore on account of bond executed for Bacon & 
Moore by said Maryland Casualty Company, forever harmless against 
all lienable claims for material furnished Bacon & Moore and used 
for the construction work done by Bacon & Moore under their contract 
with the town of Littleton." 

I t  is admitted "that materials under the contract dated 22 May, 1922, 
between Schofield's Sons Company and Bacon & Moore were furnished 
to the town of Littleton on or about 1 October, 1922." 

The main question presented by this appeal is the right of plaintiff 
to base a suit against Xaryland Casualty Company on the consent 
judgment in the Federal Court. 

I n  Bank v. Mitchell, ante, 190, me said: "It is well settled in  this juris- 
diction: I f  parties have the authority, a consent judgment cannot be 
changed, altered or set aside without the consent of the parties to it. 
The judgment, being by consent, is to be construed as any other contract 
of the parties. I t  constitutes the agreement made between the parties 
and a matter of record by the court, at their request. The judgment, 
being a contract, can only be set aside on the ground of fraud or mutual 
mistake," and cases cited. 

I n  Thayer v. Thayer, 189 N.  C., p. 508; 39 A. L. R., 434, it was said: 
"The suit is properly brought. We said in Farlier v. Miller, 186 N .  C., 
503, 119 S. E., 898: 'We deduce from the authorities that it is well 
settled that, where a contract between two parties is made for the benefit 
of a third, the latter may sue thereon and recover, although not strictly a 
party or privy to the contract.' Federal Land Bank v. Assurance Co., 
188 N. C., 753, 125 S. E., 631." 
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I n  the Federal Land Bank case, supra, it was held: "Numerous d e  
cisions have established the principle, in this jurisdiction at  least, that 
ordinarily the beneficiaries of an indemnity contract may maintain an 
action on said contract, though not named therein, when it appears by ex- 
press stipulation, or by fair and reasonable intendment, that their rights 
and interests were in the contemplation of the parties and were being 
provided for at the time of the making of the contract. Dixon v. Horne, 
180 N. C., 585; Supply Co. v. Lumber Co., 160 K. C., 428; R. R. v. 
Accident Gorp., 172 N.  C., 636; Withers v. Poe, 167 N .  C., 372; 
Voorhees v. Porter, 134 N .  C., 591; Gastonia v. Engineering Co., 131 
N. C., 363. I t  was held in Gorrell v. Water Supply Co., 124 N .  C., 
p. 333, that 'One not a party or privy on a contract, but who is a bene- 
ficiary thereof, is entitled to maintain an action for iis breach.' This 
has been affirmed in numerous decisions and is the settled law here and 
elsewhere." 

I n  accordance with C. S., 2445 (vol. 111), Bacon & Moore made a 
contract bond in the penal sum of $24,167.83 with the town of Littleton. 
Maryland Casualty Company was surety on the bond. One of the con- 
ditions of the bond was: "And shall promptly make payment to all 
persons supplying said Bacon & Moore labor and materisls in the prose- 
cution of the work provided for in such contract." The plaintiffs 
furnished Bacon & Moore materials sued for in this action, and have not 
been paid. 

Several creditors of J. H. Bacon and John W. Moore, partners trading 
as Bacon & Moore, brought suit against them and the town of Littleton 
and the Maryland Casualty Company in the Superior Court of Halifax 
County, and followed the procedure set out in C. E., 2445, supra. 
Plaintiffs did not intervene in twelve months, as required by said statute. 

Bacon & Moore brought a suit in the Federal Court (Eastern District 
ofl North Carolina) against the town of Littleton. I n  that suit the con- 
sent judgment was rendered and, under the provision in that judgment, 
this suit is brought. 

I t  will be noted that in the consent judgment Bacon & Moore and 
the town of Littleton agreed: (1) The town of Littleton pay the cost 
of action ( 2 )  pay over to the Maryland Casualty Company the sum of 
$8,000. I n  consideration the Maryland Casualty Company is to hold 
the town of Littleton, Bacon & Moore and the indemnitsr for Bacon & 
Moore, on account of bond executed for Bacon & Moore by said Mary- 
land Casualty Company, forever harmless against all liermble claims for 
material furnished Bacon & ilfoore and used for the cowtruction work 
done by Bacon & Moore under their contract with the town of Littleton. 

There is no dispute that Bacon & Moore, who signcld the contract 
judgment, owe plaintiffs for the materials sued on. The materials 
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furnished by plaintiffs to Bacon 6: Moore were used by them under their 
contract with the town of Littlcton to install for the town a water, light 
and sewerage system. K O  lien can be enforced against a niuriicipality 
for sewer system. Scheflou, 2.. Pierce, 176 AT. C., p. 91. h'or water 
works pumping station and electric lighting plant. Gastonin v. Engi- 
neering Co., 131 N. C., p. 363. S o r  water works. See Solund v. 
Trustees, 190 N .  C., 252. T h e  words lienable claim, construing the 
word lienable to create a lien, could not apply to the town of Littleton- 
statute gave no lien. The  $8,000 was turned orer to the Maryland Casu- 
alty Conipany to sare  harmlms the tomn of Littleton and Bacon 6: Moore 
against all lienable claims for material furnished, etc. There could be 
no such thing as  a lienable claim against the town of Littlcton or Bacon 
& Moore. Plaintiffs did hare  a claim on Baco~ i  & Moore for material 
furnished them and used by them on the contract with the town of 
Littleton, which the Xarylantl Casualty Company agreed to ('promptly 
make payment." This  claim is unpaid and the suit in controrersy is 
founded on the consent judgment. Bacon 6: Moore owes it and the 
Maryland Casualty Company agree to sare them harmless, and has 
$8,000, turned over for that  purpose. F e  thiuk a just and righteous 
interpretation was that the claims against Bacon 8. Moore for material 
furnished the toxvn should be paid out of the f u i d  in the hands of the 
Maryland Casualty Company under the collseilt judgment, as these 
claims were originally ('lienable" or enforcible out of the bond given by 
tlia Maryland Casualty Company. The only Tray the Naryland Casualty 
Company could save Bacon & Noore llarrnless is to pay this claim. 

The judgment below is 
Affirmed. 

J. F. WHEDBEE v. J. B. RUFFIR', F. F. TRIPP A N D  S. W, AIcKEEL 

(Filed 24 February, 1026.) 

1. -4ppeal and Error-Sew Trial-Specific Issues. 
A new trial granted generally on appeal is as to all the issues involved, 

unless the opinion states on!y such issues on which the new trial is 
granted, or to nhich it shall be confined. 

2. Mortgages--Contracts-Equity of Redemption-EvidencsAppeal and 
Erro~Harmless  Error. 

Upon brearh by mortgagee of his contract to enable mortgagor to retain 
title to his equity in the mortgaged premises for a certain and agreed 
length of time, the controlliug question as to damages is the value of the 
equity a t  the t i~ne  it: xvas lost; but where the evidence is that it was the 
same then as that admitted a t  a different time, its exclusion is not preju- 
dicial or reversible error. 
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In an action brought in fm pauperis, it is within the power and dis- 
cretion of the trial judge at any time during the trial to tax the costs 
against plaintiff if unsuccessful in his action, the plaintilYs remedy being 
by motion to retax the costs if so advised. 

CIVIL ACTION tried before Sinclair, J., August Term, 1925, of BERTIE. 
This case was considered by this Court at the Spring Term, 1925, and 

is reported in 189 N. C., 257. The facts contained in the present record 
are substantially the same as set out in said case, and for this reason 
will not be repeated. 

The issues submitted to the jury in the present case m d  the answers 
thereto were as follows: 

1. Did the defendants enter into a valid contract wiih the plaintiff, 
J. F. Whedbee, to keep him in the possession of the land described in 
the pleadings with retention of his title to his equity in same during 
the year 1921, as alleged in the pleadings with retentiol of his title to 
his equity in same during the year 1921, as alleged in the complaint? 
A. KO. 

2. I f  so, did defendants Ruffin, Tripp and McKeel fail to keep and 
comply with such contract? A. . 

3. What amount would said lands have sold for on 1 January, 1922, 
if they had been sold on that date for cash, under the power of sale 
contained in the mortgage and deed of trust under which they were sold 
5 February, 19212 A. . 

4. What would have been the amount of indebtedness secured by said 
mortgage and deed of trust, including interest, on 1 January, 1922? A. 
$9,350.00. 

5. What damages, if any, is the plaintiff entitled to recover of the de- 
fendants, Ruffin, Tripp and McKeel? A. . 

Judgment was entered upon the verdict and the plaintiff appealed. 

Gillam d Da~en~por t  for plaintiff. 
Stanley Winbome,  Craig d Pritchett for defendants. 

BROGDEN, J. There are thirty-eight exceptions in the record, and a 
separate discussion of each is not essential to the determination of the 
appeal. A group of exceptions involve the question of the meaning or 
significance of a new trial. The concluding paragraph i - i  the opinion in 
the former appeal, as will appear in 189 N. C., 262, is as follows: 
"There must be a new trial in order that the damages which plaintiff 
is entitled to recover may be ascertained, in accordance with the rule as 
to measure of damages herein approved. New trial." 
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The  plaintiff insists that  the meaning of the language employed by 
Connor, J., confined the inquiry in  the present tr ial  to the single issue of 
damages and excluded both issues and evidence relating to other aspects 
of the controversy. The  law is to the contrary. The  identical question was 
thus disposed of in Lumber Co. v. Branch, 158 N. C., 251, as  follows: 
( (  This  Court, upon application, can grant  a general or partial new trial, 

as i t  may see fit under all the circumstances; but when a new tr ial  is 
granted, nothing more being said, it  means a new tr ial  of the whole case- 
of all the issues, and not merely of one of them, or, as  in this case, 
of a par t  of one." Huffman v. Ingo ld ,  181 N. C., 426. 

Another group of exceptions challenges the correctness of the ruling of 
the trial judge in excluding testimony as to the value of the land in 
controversy on the date of the option in 1920, or the extension thereof 
1 January,  1921, and the date of sale 5 February, 1921, and on the date 
of the trial a t  the August Term, 1925. The contract disclosed in the 
rccord is not a contract to  convey land, but to enable plaintiff "to hold 
title to his equity in the land during the year 1921," and the controlling 
question mould be the value of the equity of redemption at the time it 
was lost. The exceptions to the exclusion of this evidence become imma- 
terial, however, by reason of the fact that  it appears from the record 
that the valuations of the land thus excluded by the tr ial  court were 
the same as the estimates given by the witnesses as to ra lue  of the land 
on 1 January,  1922, to wit, $14,000. Therefore, there was no change 
in the ralue of the land pending the controversy. I t  is  t rue the plaintiff 
would have testified, if permitted, that  the land was worth much more 
than $14,000 a t  the date of the trial, nearly four years after the alleged 
breach of contract. This was too remote. 

T h e  plaintiff brought a suit as a pauper, and in the final judgment it 
is decreed '(that the plaintiff pay the costs of this action, same to be 
taxed by the clerk." The  plaintiff insists that  taxing the costs against 
him, after har ing  been allowed to sue as a pauper, is error. The right 
to sue as a pauper is a faxor granted by the court and remains through- 
out the tr ial  in the power and discretion of the court. Dale c. Presnell, 
119 X. C., 489. While i t  is t rue the record does not disclose that any 
motion was made to require the plaintiff to give security, still the 
matter of taxing costs is a collateral matter, and, if any injustice has 
been done to the plaintiff i n  this respect, he must make a motion as 
provided by law for the retaxing or proper taxing of costs. 

After a diligent examination of all the exceptions we are impelled to 
hold that  the case has been fairly and properly tried and that no re- 
versible error appears upon the record. Let the judgment be 

Affirmed. 
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JOSEPH BISSETTE v. J. L. STRICKLANTI. 

(Filed 24 February, 1926.) 

I. Deeds and Conveyances-Mortgages-Descriptions-Boundaries-Parol 
Evidence. 

A description in a mortgage to a life estate in lanc's as  being in a 
certain county and township, containing twenty acres more or less, a 
part of a certain estate, and giving the names of two parties whose lands 
join i t :  Held, sufficient to admit par01 evidence to  fit the locus in  qzto 
to the description in the instrument, and is not void :or vagueness of 
description. C. S., M. 

2. S a m e E v i d e n c e  of Identification-Acreage, 
Held, evidence in this case tending to show that the nortgagor of the 

lands owned only one tract of land, that  i t  identified t h ~  locus i n  quo by 
two adjoining owners, is sufficient, though the number 3f acres actually 
conveyed slightly exceeded the number given in the conveyance. 

3. Evidence--Questions for Jury. 
The weight of the evidence relative to the issues, when more than one 

reasonable inference can be made therefrom, is for the jury, though i t  
may not be altogether positive or may be conflicting. 

4. Deeds and Conveyances-Mortgages-"Adjoining" Lands-Boundaries 
-Statutes. 

Where the word "adjoining" is used in giving the owners of land, i t  
has the significance of giving the boundaries to the loctts 112 quo. C. S., 992. 

CIVIL ACTION t r ied before Cranmer, J., a t  October Term,  1925, of 
NASH. 

T h e  purchased f r o m  E. J. Bissette cer tain t racts  of l and  i n  
Nash County  fu l ly  described i n  deed f r o m  E. J. Bissette to  Joseph 
Bissette, recorded i n  Deed Book 279, page 136, i n  t h e  office of t h e  
register of deeds f o r  N a s h  County. T h e  da te  of the  deed mas 27 Novem- 
ber, 1922. P r i o r  to  t h e  making  of said deed t h e  gran tor  therein, E. J. 
Bissette, h a d  executed to t h e  defendant, J. L. Str ickland,  a mortgage on 
a p a r t  of the land theretofore conveyed by him to the  plaintiff, Joseph 
Bissette. T h e  mortgage was dated 26 November, 191!1, and  duly re- 
corded i n  February ,  1920. T h e  plaintiff brought th i s  action to remove 
a cloud f r o m  h i s  title, alleging i n  t h e  complaint t h a t  s a i l  mortgage con- 
stituted a cloud upon  h i s  title. T h e  defendant, ansner ing  the com- 
plaint ,  alleged t h a t  said mortgage mas a valid and  s u b s ~ s t i n g  lien. T h e  
plaintiff contended t h a t  t h e  description of the  l and  mcmtioned i n  said 
mortgage was  so vague a n d  indefinite a s  to  render  t h e  mortgage void. 
T h e  description of t h e  l and  was a s  follows: ''A certain piece or  t rac t  
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of laiid lying and beiiig in Nash County, state aforesaid, in Bailey 
Township, arid described and defined as follows: ,411 of our lifetime in- 
terest in twenty acres of land, more or less, and beiiig a part of the 
Mary A. J. Bissette estate, and joining the lands of F. R. Perry,  J o h n  H. 
Griffin and others." 

The plaintiff introduced in evidence the deed from E. J. Rissette 
arid x i f e  to  him, above referred to, and also the mortgage above re- 
ferred to from E. J. Bissette and wife to tlle defendant, J .  L. Strick- 
land. The defendant offered F. R. Perry, one of the adjoining land 
owncrs mentioned in said mortgage, who testified that  he knew the 
boundaries of tlle Mary -1. J .  Bissettee land, arid that  he also knew the 
particular piece of land coritainirig twenty acres, more or less, described 
in the mortgage; that it joined his land and also joined the John H. 
Griffin land, a i ~ d  that  E. J. Bissette, the grantor in said mortgage, lived 
on this particular piece of land for several years, and that  so f a r  as 
he knew E. J. Bissette never owned any other land in the county. 

Kinchen Lyles, another adjoining land owner, testified that  he knew 
the land nleritioned in the mortgage, and that  the tract of land in 
controrersy adjoined his land on the east, the land of Mrs. Martha Bis- 
sette on the west, the land of Mr. Perry  on the north, and the Griffin land 
on the south, arid that E. J. Bissette lived on this particular piece of land, 
and that  it was separate from the other tracts of land; that  he  knew 
of no other piece of land containing twenty acres, more or less, which 
joined the land of Iiinchen Lyles on tlie east, Martha Bissette on the 
west, F. R. Perry  on the north, and John  H. Griffin on the south except 
the E. J. Bissette land, "and fhat there i s  no other tract of land thaf  
fills the bill." 

E. J .  Bissette, the maker of the mortgage, testified that  he had been 
living on the laiid twenty or twenty-five years., and this particular tract 
of land joined the land of F. R. Pe r ry  on the east and Kinchen Lyles 
on the south, and tha t  he nerer owned any other piece of land except 
the land described in the mortgage. 

There was testimony to the effect that  Mary A. J. Eissette owned 
several tracts of land and that  tlie tract in controrersy contained tmenty- 
five, thir ty or thirty-one acres. 

Tho plaintiff objected to all testimony of witnesses attempting to 
identify the land on the ground that  the description in  the mortgage 
Tvas so vague and indefinite that  the mortgage was void, and, therefore, 
par01 evidence could not be admitted to aid the description. The  jury 
found that tlie mortgage was a ral id and subsisting lien on the property, 
and from the judgment, in accordarice with the verdict, the plaintiff 
appealed. 
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Aust in  & Davenport for plaintiff. 
F i m h  & Vaughan and Manning & Nanning for defenc!ant. 

BROGDEN, J. The question arising from the record is whether the 
description of the property in the mortgage deed in controversy can 
be aided by parol testimony or whether the mortgage is void by reason 
of vague and indefinite identification of the property conveyed. The 
function of the description in conveyances is to identify the land covered 
by the conveyance. C. S., 992, is as follows: "Vagueness of description 
not to invalidate. No deed or other writing purporting to convey land 
or an interest in land shall be declared void for vagueness in the de- 
scription of the thing intended to be granted by reason of the use of the 
word "adjoining" instead of the words '(bounded by," or for the reason 
that the boundaries given do not go entirely around the land described: 
Provided, it can be made to appear to the satisfaction of the jury that 
the grantor owned at the time of the execution of such deed or paper- - - 

writing no other land which at  all corresponded to the description con- 
tained in such deed or paper-writing." 

This statute applies only where there is a descriptio:~ which can be 
aided by parol, but not when there is no description. Harris 2;. Woodard, 
130 N.  C., 580. 

I t  cannot be said that the mortgage contains no dwcription of the 
land conveyed, because reference is made to adjoining owners and the 
land is further identified as being a part of the Mary A. J. Bissette 
estate. While the description is not complete, and perhaps may stand 
upon the border line of legal sufficiency, still it is within the principle 
announced in Farmer v. Butts, 83 X. C., 387, which principle has been 
firmly established, as settled law, by an increasing line of decisions re- 
affirming the soundness of that decision. Johnson v.  Mfg .  Co., 165 
N .  C., 105; Patton v.  Sluder, 167 N. C., 500; Norton v. Smith ,  179 
N.  C., 553; Green v. Hamhaw, 187 N. C., 213; Freeman v. Ramsey, 
189 N. C., 790. 

I n  obedience to the legal principles of construction deducted from the 
pertinent decisions of this Court we hold that the description in the 
mortgage is sufficient to permit the admission of pa-01 evidence to 
identify the land or to fit it to the land intended to be conveyed. 
Therefore, the exceptions taken to parol evidence of idmtity, admitted 
by the trial judge are untenable. While the evidence wa3 not altogether 
positive and unequivocal, and even to some extent conflicting, its weight 
and credibility was for the jury. 

The fact that the acreage in the mortgage was referr?d to as twenty 
acres, more or less, and that there was evidence that the tract con- 
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tained twenty-five, thir ty or thirty-one acres, does not affect the princi- 
ple. P a t t o n  9. Sluder,  167 N.  C., 500. 

We have given careful consideration to all the exceptions presented 
in the record, and for the reasons given, we are  constrained to hold that  
the evidence of identification was properly admitted and the case prop- 
erly tried. 

Affirmed. 

PEOPLES BANK & TRUST CO. v. B. P. PARKS ET UX. 

(Filed 24 February, 1926.) 

Appeal and Error-Certiorari-Lache-Rules of Court. 
A motion for a certiorari will not be considered in the Supreme Court 

when not timely made in accordance with the rule, and it appears that 
appellant has been guilty of laches in respect to serving his case, and 
negligent otherwise. Rule 5, 185 R'. C., p. 788, as amended 189 N. C., 
p. 843. 

S a m e s u p e r i o r  Cour tEx tens ion  of Time by Judge. 
The trial judge has no authority to extend time for the service of case 

by the respective parties to exceed that fixed by the Rule of Court for 
perfecting appeals. 

Appeal and Er rode r t io ra r i -Wr i t ,  when Granted. 
Appellants are only entitled as of right to the granting of their motion 

in the Supreme Court for a writ of certiorari, when the failure to perfect 
their appeal is due to some error or act of the court, or its officers, and not 
to any fault or neglect of theirs, or of their agents. 

SameDiscre t ion  of Court. 
The granting of a writ of certiorari to bring up a case on appeal to the 

Supreme Court, is not an absolute right of the appellant, but ordinarily 
rests in the discretion of the Supreme Court. 

MOTION for certiorari to have case brought u p  from WAYNE Superior 
Court and heard on appeal. 

J .  Faison Thomson ,  D. H.  Bland and iV. W .  Outlaw for defendants, 
movanfs .  

STACY, C. J. This  was an  action to set aside a deed alleged to have 
been made by B. P. Pa rks  to  his wife, Myrtle Parks, with intent to 
hinder, delay and defraud the creditors of the said B. P. Parks.  The 
case was tried a t  the October Term, 1925, Wayne Superior Court, and 
resulted in a verdict and judgment in  favor of the plaintiff. The  de- 
fendants gave notice of appeal to the Supreme Court. B y  consent, de- 
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fendants were allowed sixty days within which to prepare arid serve 
statement of case on appeal, and the plaintiff was allclwed sixty days 
thereafter to file exceptions or counter statement of case. This  applica- 
tion for certiorari was made 10 February, 1926, for  the wason "that said 
plaintiff and defendant are unable to agree as to a corrtzt statement of 
case on appeal, and it is  impossible to have same settled by the judge 
who tried the case in time to be presented a t  this term of the Supreme 
Court." 

The  defendants served their statement of case on appeal 24 December, 
1925, the last day allowed to them for serving same, a ~ d  the plaintiff 
served its counter-case 4 February, 1926, less than  sixty days thereafter. 
I t  does not appear that the papers have been sent to  the judge or that 
he has been requested to set a time for settling the case before him. The  
record proper, upon which the motion for certiorari is based, was not 
filed in  this Court until 10 February, 1926, less than 14 days before 
the call of the docket from the Four th  District, the district to which 
the case belongs. There is nothing on the record to s u g g ~ s t  the necessity 
of any unusual time in preparing the case on appeal. 

Under our settled rules of procedure, an appeal from a judgment 
rendered prior to the commencement of a term of the Supreme Court 
must be brought to  the next succeeding term;  and, to provide for a 
hearing in regular order, it  is required that  the same skall be docketed 
here fourteen days before entering upon the call of the district to which 
i t  belongs, with the proviso that  appeals in civil cases From the First, 
Second, Third and Four th  Districts, tried between the first day of 
J anua ry  arid the first Monday in February, or between the first day of 
August and the fourth Monday in August, are not required to be 
docketed at the immediately succeeding term of this C m r t ,  though if 
docketed in time for hearing at said first term, the appeal will stand 
regularly for argument. Rule 5, vol. 185, page 788, ac amended, vol. 
189, page 843. 

We again call the attention of the profession to the fact that  the 
rules governing appeals are mandatory and not directory. The  Court 
has not only found it necessary to adopt them, but equa ly necessary to 
enforce them and to enforce them uniformly. Finch c. Codnrs., 190 N .  C., 
154. The  single modification sanctioned by the decisions is that  where, 
from lack of sufficient time or other cogent reason, the case is not ready 
for hearing, i t  is  permissible for the appellant, within the i,ime prescribed, 
to  docket the record proper and move for certiorari, which motion may 
be allowed by the court, in its discretion, on sufficient showing made, but 
such writ is not one to  which the moring party is  entitled as a matter of 
right. S. v. Farmer, 188 N .  C., 243. 
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Kor  is the situation bettered when the time for serving statement of 
caso on appeal and exceptions thereto or counter statement of case is 
enlarged by order of the judge trying the case as he  is authorized, in his 
discretion, to do under C. S., 643, amended by chapter 97, Public Laws 
1921, for this statute gives him no more authority to abrogate the rules 
of the Supreme Court than litigants or counsel would have to impinge 
upon them by consent or agreement. Cooper c. Comrs., 184 K. C., 615. 

I t  will be observed that  the defendants in the present case by agreeing 
to such a long extension of time and by taking the full sixty days allowed 
to them, thereby put it out of their power to ha re  the case ready for 
hearing on appeal as  required by the rules of the Supreme Court. This 
they did a t  the peril of losing their right of appeal, and, as might ha re  
been expected, they have lost it. 

Appellants are entitled to a writ of certiorari only when the failure 
to perfect their appeal is  due to some error or act of the court or its 
officers, and not to any fault or neglect of theirs or that of their agent. 
Bank v. JIiller, 190 N. C., 775. 

hfotion denied. 

STATE r. TT'. H. RAWLISGS. 

(Filed 24 February, 1926.) 

Criminal Law-Automobiles-Reckless Driving.--Criminal Intent. 
Upon a trial under an indictment with three counts: assault with a 

deadly weapon, an automobile; operating a motor ~ehic le  on a public 
highway while under the influence of into~icating liquor; and recklessly, 
and in breach of C. S ,  %IS, wherein it was admitted by the State that 
there was no evidence of intentional assault, and the jury having returned 
for their verdict that defendant "was guilty of an aswult, but not with 
reckle5s driving": Held, the admission and the verdict on the last two 
counts dispelled the element of criminal negligence and criminal intent, 
and a conviction on the first count will not be wstained. 

APPEAL by defendant from Calvert, J., at Kovember Term, 1925, of 
P ~ ~ g r ~ a r a s s .  

ilttornpy-General Brummitt  and Assistant Attorney-General S n s h  
for fhe S fa te .  

Ehringhaus (e. Wall for the defendant. 

ADA~ZIS, J. I n  the indictment there are three counts. The  first charges 
the defendant with an  assault with a deadly weapon, an automobile; 
the second, with operating a motor vehicle on a public highway while 
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under the influence of intoxicating liquor; and the third, with operating 
an  automobile recklessly in  breach of C. S., 2613. S. v. Sudderth, 
184 N. C., 753. 

On the trial Sheriff Wright was examined in behalf of the prosecu- 
tion. H e  testified that  he and the witness Perry  were trayreling in  Perry's 
car on a sixteen-foot concrete highway in  the direction oi' Winfall, which 
is three miles from Hertford;  that  Perry,  who was driving, kept his 
car to the right of the center of the road; that the witness saw the de- 
fendant's car coming from the direction in which they were going and 
that i t  was to "the defendant's left of the center of the road"; that he 
thought the defendant would turn to the right f a r  enough to enable them 
to pass; that  he  did not do so and the cars collided; that the car was 
damaged and Perry  "knocked unconscious." H e  said i hat neither car 
was moving at an  excessive rate of speed, and that the relation between 
the three men had been and still was '(perfectly friendly." H e  was 
corroborated by Perry. 

The defendant testified that his car was on the right side of the road - 
and that "the other car approached and ran into him"; that  after the 
occurrence he  pointed out to other witnesses the mark!$ of his wheels; 
and that  he thought the cars would clear each other in passing. 

The State admitted that there was no evidence of & L  int;ntional as- 
sault, its "theory being that  the defendant was guilty of reckless driving 
and upon this basis of an assault as well." The judge correctly in- 
structed the jury i n  accordance with this theory; and they returned for 
their verdict, '(Guilty of an  assault, but not guilty of rcxkless driving." 

The  defendant moved that the verdict be set aside as a matter of law 
and that  the judgment be arrested for the reason that the acquittal of 
the defendant on the count for reckless driving took away the only ele- 
ment on which the assault could be predicated and necessarily worked 
an acquittal on thi? first count. These motions were denied and the de- 
fendant excepted and appealed from the judgment. 

Since the defendant was acquitted of the charges set out in the second 
and third counts, the only question is whether the  verdict returned and 
the judgment pronounced on the first count can be,susta.ned. According 
to the record the State contended that the defendant mas guilty of an  
assault because of his reckless driving; but as the jury found him "not 
guilty of reckless driving," this theory is destroyed. Only one other need 
be considered. There is evidence from which the jury might have in- 
ferred that  the defendant just before the meeting of the two cars in- 
tentionally kept ,and operated his own car on the wrong side of the road 
in  breach of the statute. C. S., 2617; Laws, Ex. Ses., 1924, ch. 61. 
Wherefore it may be argued that the intentional performance of this 
unlawful act is evidence of a specific intent to commit the assault. 
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We are not unmindful of the general principle that  a specific intent to 
injure a particular person need not be shown if there be the intentional 
commission of an unlawful act;  but the intentional driving of a motor 
vehicle on the wrong side of the road in disregard of the statute is  
malum prohibiturn, not malum in se. Moreover, the rerdict dispels 
the idea of criminal negligence and criminal intent. S. v. Horton, 139 
N.  C., 588. Considering the admissions of the State and the finding of 
the jury we are of opinion that the conviction on the first count cannot 
be sustained. 

Error.  

VIRGINIA BRIDGE & IRON CO. v. TOWNSVILLE RAILROAD CO. 

(Filed 24 February, 1926.) 

Appeal and Erro~Insufficiency of CaaeRemand. 
Where the case on appeal does not disclese whether one signing an 

obligation does so as agent of the corporation principal or as guarantor 
of payment, the case will be remanded, when such is essential to passing 
upon the question as to the bar of the statute of limitations presented by 
the appeal. 

APPEAL by defendant from Sinclair, J., a t  October Term, 1925, of 
VAKCE. 

On 23 April, 1920, the plaintiff and the defendant executed a written 
contract, under the terms of which the plaintiff constructed for the 
defendant on the line of i ts  railroad a single-track steel bridge 137 feet 
in length. T h e  agreed price was 6.95 cents a pound payable, 25% when 
complete shipment was made and 257, in 60, 90, and 120 days there- 
after. Below the signature of the contracting parties was attached 
the following stipulation: " In  consideration of the fact that  the Vir-  
ginia Bridge & I ron  Company has executed the foregoing contract, I do 
hereby guarantee to the said Virginia Bridge & I ron  Company that  the 
Townsville Railroad Company will make all payments to be due or to 
become due under said contract as follows: 25% in cash when shipment 
is made, and the balance in three equal payments 60 days, 90 days and 
120 days thereafter. When shipment is made I will give the Virginia 
Bridge & I ron  Company my  negotiable notes for the three deferred 
payments, said notes to draw interest a t  6% per annum after maturity. 
Witness my  hand and seal this 5 May, 1920. J. R. Paschall (Seal)." 
J. R. Paschall is  not a party to this action. The  plaintiff alleged and 
offered evidence tending to show that  certain payments had been made 
on the contract price; that  is, on 4 January,  1921, $586.55; on 4 April, 



268 I N  THE S U P R E M E  COURT. [I91 

1921, $1,200; and 3 June, 1921, $880; on 1 September, 1921, $1,000; 
leaving an  unpaid balance of $10,000; and that payments of interest 
had been made down to and including 15 July,  1922. There was evidence 
that the payments were made by Paschall and that he gave his notes 
for the debt after  the completion of the work, and that  after the maturity 
of the notes and Paschall's default he gave the pkintiff collateral 
security of the par  value of $7,500. The  plaintiff alleged that  Paschall 
was a large creditor of the defendant and offered testimony to show that  
he was the defendant's treasurer and that he represented the defendant in 
making the  contract. 

Scott & Buchanan and T .  T .  Hicks & Son for plaintiff. 
J .  H .  Bridgers for defendant. 

PER CURIAM. The defendant contends that it was discharged from 
liability by reason of the contract between the plaintiff and Paschall; 
that the relation between these two created an  obligation which was 
separate and distinct from that of the defendant; that  all payments were 
made by Paschall as guarantor;  and that  the plaintiff's claim against 
the defendant is barred by the statute of limitations. Coleman v. Fuller, 
105 N.  C., 328. 
d trial by jury was waived and the presiding judge found these facts: 

the action was begun 26 August, 1924; the defendant has not been re- 
leased from its obligation ; that  the payments were made l)y Paschall ; and 
the balance due is  $10,000 with interest from 1 5  January,  1922. H i s  
Honor held that the plaintiff's cause of action against the defendant 
is not barred. 

We are left somewhat in doubt as to the import of the finding that  
the payments were made by Paschall. I t  appears th:~t Paschall was 
treasurer of the defendant and as such was instrumental in the execution 
of the contract; but i t  does not distinctly appear whethe* Paschall made 
all or any of the payments in his capacity as guarantor or in  his 
capacity as treasurer of the defendant. There is another point. I n  the 
written contract Paschall guaranteed payment; in the case on appeal, 
which was agreed to by the attorneys, i t  is said there was evidence of an  
agreement that  he should become surety. Before decid ng whether the  
claim is barred we  refer to have a more comdete disclomre of the facts 
relating to these two questions. The case is therefore remanded for a 
further finding of the facts. 

Remanded. 
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T. A. HENDERSON v. CITY O F  TVILMISGTON AXD WALTER H. BLAIR, 
~ I A Y O R ,  JOSEPH E. THOMPSON A N D  E. L. WADE, COMMI~~IONERS OF THE 

CITY O F  WILMINGTON. 

(Filed 3 March, 1926.) 

1. Municipal Corporations-Statutes-"Faith and Creditw-Necessary Ex- 
penditures-Courts-Questions of Law. 

Our statutes enumerating certain properties that  may he acquired by 
municipalities are  not in conflict with our Constitution, Art. VII, sec. 7, 
when not specifying that  the question of expenditures therefor shall first 
be submitted to the voters of the community, when the credit of the com- 
munity is involved therein, it  being for the courts, as  a matter of law, 
to decide whether such expenditures come within the constitutional inhibi- 
tion, or are for a necessary espenditure permitted within its terms. C. S., 
2691. 

2. Same. 
Cities and towns may levy a tax for necessary espenses up to the con- 

stitutional limitation without a vote of the people and without legislative 
permission; for necessary expenses they may esceed the constitutional 
limitation by legislative authority, without the approval of the voters: 
but for purposes other than necessary, a tax cannot be levied either 
within or in excess of the constitutional limitation except with the ap- 
proval of the voters under special legislative authority. Const., Art. V, 
sec. 6 ;  Art. VII, see. 7. 

3. Same-4overnmentBusiness Advantages. 
The courts in determining whether a proposed issue of bonds by a city 

is for a necwsary expense not requiring the assent of its voters, look to 
the question of whether the proposed issuance of bonds is for  purposes 
governmental in their scope, and the issuance will be declared unconsti- 
tutional when the bonds are  for purposes relating only to the business 
advantages to  he derived by the community. 

4. SameAcquisition of Wharves and Terminals. 
Without the approval of its voters, a city is inhibited by Art. VII, sec. 7, 

from issuing bonds for the acquisition of free "wharves or terminals" 
that may be of advantage to its local business interests. The distinction 
is drawn between the consideration of the question of a necessary expense 
for keeping up wharves and terminals already owned or acquired. 

5. Same-Ordinmces-United States Government Contracts. 
Under the facts of this case: Held,  that the declaration in the ordi- 

nance that  the wharf and terminal facilities proposed to be acquired were 
for  a necessary expense under a deed to the property given by the agency 
of the United States Government conditioned upon their acquisition and 
maintenance, does not affect the question of its constitutionality as de- 
termined by the courts. 

CLAWISOX, J., dissenting. 
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APPEAL by the defendants from a judgment of Daniels, J., rendered 
at  Chambers on 30 November, 1925. 

This is a controversy without action upon the following statement of 
facts : 

1. Plaintiff, T. A. Henderson, is a citizen, resident and taxpayer of 
the city of Wilmington, State of North Carolina. 

2. The defendant, city of Wilmington, is a munic i~a l  corporation, 
duly created under the laws of the State of North Carolina. The 
defendant, Walter H. Blair, is mayor of said city, and the defendants, 
Joseph E. Thompson and James E. L. Wade, are commissioners of said 
city. 

3. On 18 November, 1925, the board of commissioner,3 of the city of 
Wilmington, passed an ordinance providing for the issuar~ce of bonds not 
to exceed the amount of $100,000, pursuant to the Municipal Finance 
Act. After the introduction and before the final passagce of said ordi- 
nance, an  officer designated by the board of ~~~~~~~~~~~~~s for that pur- 
pose, made and filed with the clerk of said city, the statement it ap- 
peared that the net debt of the city of Wilmington, including the said 
$100,000 of bonds, did not exceed 8 per cent of the assessed valuation of 
property in said city, as last fixed for municipal taxation. Said ordinan- 
ces were published in a newspaper published in  the city of Wilmington, 
in accordance with law. The said ordinance is in  word^ and figures as 
follows : 

"An  Ordinance Authorizing the Issuance of Bonds for the Construction 
of Public Municipal Docks and Terminals: 

"Be it ordained, by the board of commissioners of the city of Wilming- 
ton, North Carolina, and i t  is hereby ordained by authority thereof as 
follows : 

SECTION 1. Pursuant to the Municipal Finance Act, bmds of the city 
of Wilmington are hereby authorized to be issued in an aggregate prin- 
cipal amount not exceeding $100,000 for the purpose of paying the cost 
of constructing public municipal docks and terminals at  or near the 
property known as the Old Liberty Shipyard, on the Czpe Fear River, 
said public docks and terminals to be used for the purpose of shipping, 
both foreign and coastwise. 

"SEC. 2. A tax sufficient to pay the principal and interest of said 
bonds shall be annually levied and collected. 

"SEC. 3. I t  is hereby determined, pursuant to the requirements of the 
Municipal Finance Act, that a statement of the debt of 1,he city of Wil- 
mington has been filed with the city clerk, and is open to public inspec- 
tion. 
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"SEC. 4. I t  is hereby determined that all expenses to be defrayed by 
means of the bonds hereby authorized are necessary expenses of the city 
of Wilmington, within the meaning of section 7, Art. VII ,  of the Con- 
stitution of North Carolina. 

"SEC. 5. This ordinance shall be published once in each of the two 
successive weeks after its final passage. 

"SEC. 6. This ordinance shall take effect thirty days after its first 
publication, unless in the meantime, a petition for its submission to 
the voters is filed under the Municipal Finance Act, and in such event 
it shall take effect when approved by the voters of the city of Wilming- 
ton, at an election as pro~ided in said act." 

4. The defendants will, unless restrained by an order of this court, 
proceed at once to issue $100,000 of bonds of the city of Wilmington as 
provided for in said ordinance, for the purpose therein expressed, with- 
out a vote of a majority of the qualified voters of said city, and the 
question of issuing said bonds for such purpose has not been submitted 
to the voters of said city at an election. 

5. The defendant, city of 'CVilmington, is the owner of a certain tract 
of land lying partly within, and partly without, the city limits, and hav- 
ing considerable river front, which property was formerly known as the 
Liberty Shipyard, and was conveyed to the city of Wilmington by the 
United States Shipping Board Emergency Fleet Corporation, upon 
certain terms and conditions hereinafter more fully set out. That said 
tract of land constitutes the only available water front at or near the 
city of Wilmington, on which public docks and other terminal facilities 
can be erected. That while private interests have constructed adequately 
equipped docks and terminals on the river at, and near, the city of 
Wilmington, and although such terminals may be operated under pub- 
licly regulated charges, the existence of publicly owned docks and ter- 
minals is necessary to insure that equality of facilities and service, which 
is demanded by the shipping interests. 

6. That the city of Wilmington is largely dependent for its material 
welfare and progress upon the proper development of its port, and that 
in order for said city to compete with other coastal cities on the South 
Atlantic Seaboard, it is necessary for said city to offer to shipping in- 
terests adequate publicly owned docks and terminal facilities. 

7. The United States Board of Engineers has adopted a rule requiring 
municipalities to make adequate provision for utilizing waterway d e  
velopment, such as docks and other terminal facilities, as a condition 
precedent to the approval of water-way development projects. 

8. There are at  present, two major water-way development projects 
for the Port of Wilmington, viz.: a thirty-foot depth, with a 400-foot 
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channel from the bar to the city, and the construction of the inter- 
coastal water-way from Beaufort to the Cape Fear River, and that the 
construction of public municipal docks and terminal facilities as pro- 
vided for in said proposed bond issue is calculated to materially aid in 
the securing of both of these projects. 

9. That on 11 September, 1920, the United States Shipping Board 
Emergency Fleet Corporation, by deed duly executed, ccnveyed to the 
city of Wilmington, the lands and premises hereinaboire referred to 
and upon which i t  is proposed to construct said public municipal docks 
and terminals. Said deed is in words and figures, in part. as follows: 

"Indenture made and executed this the eleventh ( l l t h )  clay of Septem- 
ber, A.D. nineteen hundred twenty (1920)) by and between the United 
States Shipping Board Emergency Fleet Corporation, a corporation 
organized and existing under the laws of the District of Columbia, repre- 
senting and acting for the United States of America, (herein called the 
grantor), party of the first part, and the city of Wilmington, of the 
State of North Carolina, a municipal corporation, (herein called 
grantee), party of the second part:  

"Whereas, the said grantee, during the year nineteen hundred eighteen 
(1918)) was instrumental in procuring the donation to lhe grantor of 
the land or real estate hereinafter described; and, 

"Whereas, the inducement to the said grantee was the location and 
maintenance by the said grantor of a shipyard at or near the city of 
Wilmington, in the State of North Carolina, and, 

"Whereas, the grantor has ceased to operate the shipyard upon said 
real estate; and, 

"Whereas, it is desired, as a matter of public policy, that the grantor 
shall assist i n  the maintenance of ports and terminals u p m  the eastern 
seaboard of the United States, as enjoined upon i t  by law; and, 

"Whereas, the grantee is willing to accept a conveyance of said land 
or real estate subject to a condition to maintain perpetually free port 
and terminal facilities upon the real estate hereinafter described; and, 

"Whereas, at  a meeting duly held by the board of trustees of the 
grantor, said United States Shipping Board Emergency l?leet Corpora- 
tion, in the city of Wilmington, District of Columbia, 0.1 the eleventh 
( l l t h )  day of September, nineteen hundred twenty (1920)) the follow- 
ing resolution was unanimously adopted by said board c d  trustees: 
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(Here  follows resolution.) 
"Now, therefore, this indenture mitnesseth : That  the said grantor, 

i n  consideration of the premises and in further consideration of the sum 
of thirty-seven thousand five hundred dollars ($37,500), in hand paid by 
the grantee, the receipt whereof i s  hereby acknowledged, has granted, 
sold, conveyed, and confirmed, and by this indenture does hereby grant, 
bargain, sell, convey aiid confirm to the city of Wilmington, the follow- 
ing described real estate, to wi t :  (Here  follows description of property.) 

T o  have and to hold the aforegranted and above described parcels of 
land, together with all the appurtenances and rights, unto tlie said 
grantee and its successors and assigns forever, upon conditioli, however, 
that  the said grantee, its successors and assigns, will, within ten (10) 
years from the date of this instrument, create and erect upon such por- 
tion of said real estate as  is  appropriate and necessary therefor, free 
port and terminal facilities, and will, from and after the espiration of 
said term of years, perpetually and continuously maintain upon said 
real estate such free port and terminal facilities, aiid the further 
condition that  whenever said grantee, its successors arid assigns, shall 
fail to keep and maintain, after the expiration of said term of years, 
free port and terminal facilities upon said land or real estate, then, and 
in that event, tlie said land or real estate shall revert to, and the title 
shall vest in, the grantor, or, if the grantor i s  not then ill existence, 
to the United States Shipping Board, or, if the United States Shipping 
Board is  not then in existence, to the United States of America, and the 
said grantor, for itself asid its successors, hereby covenants and agrees 
to and with the said grantee, its successors and assigns, to warrant and 
defend the title to the above described tracts or parcels of land against 
the lawful claims of all persons." 

10. That  there are no funds alailable for the construction of said 
docks and terminals except the proceeds of the proposed bond issue, and 
that  uriless said docks and terminals are constructed by the city of 
Wilmington, within the time limited in said deed, the real estate therein 
conreyed to the city of Wilmington, will, usicler the terms thereof, 
revert to the grantor and the defendant, city of Wilmington, will be 
dirested of all interest or estate therein. 

11. The plaintiff maintains that  the issuance of said bonds as afore- 
said, will be unlawful for the reason that  the issuance of said bonds 
n-ould be in violation of section 7, Art .  VII ,  of the Constitution of S o r t h  
Carolina, 11-11ich declares that  no town shall contract a debt, or lery 
a tax, except for the necessary expenses thereof, unless by a vote of the 
majority of tlie qualified voters therein, that  the construction of public 
niuriicipal docks and terminals on the lands and premises referred to, is 



274 I N  T H E  S U P R E M E  COURT. [ I91  

not a necessary expense within the meaning of said section of the Con- 
stitution of North Carolina, and that, therefore, the isscance of bonds 
for said purpose, without first obtaining the approval of the voters of 
said town as required by said section of the Constitution will be un- 
lawful. 

12. On the other hand, the defendants maintain that  the issuance of 
said bonds as aforesaid will not be unlawful for the rthason that  the 
construction of public municipal docks and terminals, is a necessary 
expense within the meaning of section 7, Art. V I I ,  of the Constitution of 
North Carolina, and that, therefore, said bonds may be lawfully issued 
without submitting the same to a vote of the people and obtaining a 
vote of the majority of the qualified voters. 

13. The  plaintiff maintains that  upon the foregoing facts, he is en- 
titled to judgment restraining and enjoining the defendants from issuing 
said bonds. The  defendants maintain that  the issuance of said bonds 
as  aforesaid, should not be enjoined. 

14. I t  is  agreed, that  if, upon the foregoing facts, the court shall be 
of the opinion that  said bonds, or any of them, will be invalid, judgment 
shall be rendered enjoining and restraining the defendants from issuing 
said bonds. 

Judge Daniels mas of opinion that  while all the requirements of the 
Municipal Finance Act of 1921 had been complied with, the purpose 
for which the bonds are to be issued does not constitu'e a necessary 
expense of the city of Wilmington within the meaning of Art. V I I ,  sec. 
7, of the Constitution of North Carolina, and that  said bonds cannot 
legally be issued without submitting the question to a vottb of the people 
as provided in Art .  V I I ,  see. 7, and restrained and enjoined the defend- 
ants from issuing the bonds under the ordinance set out i n  the agreed 
case. T h e  defendants excepted and appealed to the Supreme Court. 

Bryan (e. C a n ~ p b e l l  f o r  plainfif. 
Ii. 0. Burgzvin for defendants. 

ADAMS, J. The  Constitution, Art. V I I ,  sec. 7, provides: "No county, 
city, town or other municipal corporation shall contract any debt, pledge 
its fai th or loan its credit, nor shall any tax  be levied or collected by any 
officers of the same except for the necessary expenses thereof, unless 
by a vote of the majority of the qualified voters therein." The necessity 
of a rigid observance of this provision has  been pointed out and reiter- 
ated in our decisions and emphasized by special legislat ve enactment. 
C. S., 2691. I n  analyzing and construing this section in its relation to 
the sixth section of Article 5, the Court has  held: (1 )  Tha t  for  necessary 
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expenses the municipal authorities may levy a tax u p  to  the constitu- 
tional limitation without a vote of the people and without legislative 
permission; (2 )  that  for necessary expenses they may exceed the consti- 
tutional limitation by legislative authority, without a vote of the people; 
( 3 )  that  for  purposes other than necessary expenses a tax  cannot be 
levied either within or in excess of the constitutional limitation except 
by a vote of the people under special legislative authority. Herm'ng v. 
Dixon, 122 N. C., 420; Tafe v. Comrs., 122 N. C., 812. 

The  qualified voters of the city have had no opportunity to express 
their will on the far-reaching question of building docks to be used in 
"shipping, both foreign and coastwise," and there is no pretense that  
the indicated tax will be within the constitutional limitation. Therefore 
the bonds can be issued and the tax levied, if a t  all, only upon the prin- 
ciple stated in  the second class,-that is, that  the bonds are  authorized 
by the Legislature and are to be issued for a necessary expense of the 
city. I t  is provided by statute that  any city shall have the right to ac- 
quire, establish and operate waterworks, electric lighting systems, gas 
systems, schools, libraries, cemeteries, market-houses, wharves, play or 
recreation grounds, athletic grounds, parks, abattoirs, sewer systems, 
garbage and sewage disposal plants, auditoriums or places of amuse- 
ment or entertainment, armories, rest rooms, a system of public chari- 
ties, etc., and that  reasonable appropriations for these purposes shall 
be "subject to the provisions of the Constitution of the State." C. S., 
2832. That  is, if the purpose inrolves a necessary expense, as, for 
example, a market-house or a municipal lighting system, the assent of 
the qualified voters is not essential; but if the purpose does not involve 
a necessary expense, as, for instance, a hospital or  place of amusement, 
the will of the voters must be ascertained. I t  is also provided that  for 
certaiu of these purposes land may be acquired by purchasc or coridem- 
nation. C. S., 2791, 2792; Laws 1917, ch. 136, subch. 4, see. 1; Laws 
1919, ch. 262. 

The  constitutionality of these acts is not in question. The  Legislature 
has not said that  the purposes enumerated involve a necessary expmse 
(although some, but not all, do) ; for this i s  a question of lam. Since 
the appropriations a re  "subject to the provisions of the Constitution" 
they must conform to the Constitution; and for this reason there is no 
conflict between the statute and the organic lam. 

The  bonds are  to be issued for the purpose of constructing "public 
municipal docks and terminals." Neither the word "docks" nor the 
word "terminals7' appears in the statute we have cited; and "wharves," 
which is found in the statute, does not appear i n  the ordinance. But  we 
make no point on the technical distinction betn-een a "dock," a "wharf" 
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and a "terminal"; we grant for the present purpose only that "wharves" 
may be treated as synonymous with or at least as including "docks and 
terminals." I t  will be conceded, we presume, that a municipality may 
not engage in the business of erecting wharves or docks unless expressly 
authorized by its charter or by statute. This principle is elementary. 
I f  the statute (C. S., 2832) authorizes the defendants to acquire, 
establish, or operate a wharf, it also prescribes a definite constitutional 
limitation under which the authority may be exercisec ; and if the 
statute had not prescribed it, the Constitution has. Thir limitation is 
"a vote of the majority of the qualified voters" in the city, unless 
the construction of the proposed wharf or dock is a necesslry municipal 
expense. Whether it is a necessary expense within the meaning of the 
Constitution is the question to be determined. 

With the mere utility of the enterprise we are not concerned. Whether 
%hipping, foreign and coastwise" would expand commerce is alien to the 
principle we are considering. The convenience, the benefit to be conferred 
upon a particular class, the insufficiency of present faciliticbs, and a want 
of opportunity for commercial or industrial competiticn-these and 
similar premises are not factors that can control or even contribute to 
our solution of the present controversy. We are dealing exclusively with 
a question of law, with the legal formalities necessary to pledging the 
faith of the city by issuing bonds for the contemplated purpose; and as 
these formalities are mandatory they may not be disregarded or ignored. 

I t  is admitted, we understand, that the term ('necessarj expense" in- 
cludes law and fact, and, as used in the Constitution and in  contracts 
purporting to incur municipal indebtedness, that i t  involves matters, 
not for legislative, but for judicial determination. Storm v. Wrights- 
ville Beach, 189 IS. C., 679; Rlaclc v. Comrs., 129 S. C., 121; Mayo v. 
Comrs., 122 N. C., 5, overruled on another point in Fawcett v. Mt.  Airy, 
134 N .  C., 125. This is recognized by the Legislature in its statutory 
definition of "necessary expenses" as the necessary expenses referred to 
in Art. V I I ,  sec. 7, of the Constitution. 3 C. S., 2919. Also in the 
provision: "If a bond ordinance prorides for the issuance of bonds for 
a purpose other than the payment of necessary expenses of the munici- 
pality, the approval of a majority of the qualified roters of the munici- 
pality as required by the Constitution of North Carolina, shall be 
necessary in  order to make the ordinance operative." 3 C. S., 2948. I t  is 
plain, then, that neither the finding of the defendants (as stated in the 
fourth section of their ordinance) that the expenses to be defrayed are 
necessary expenses, nor the rule, adopted by the United Stcites Board of 
Engineers requiring municipalities to make adequate provision for utiliz- 
ing docks and other terminal facilities, nor yet any executory provision 
in the deed of the United States shipping board Emergency Fleet 
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Corporation can have the least bearing or influence upon our interpreta- 
tion of the constitutional ~rovis ion .  

I11 defining "necessary expense" we derive practically no aid from the 
cases decided in other States. W e  have examined a large number of 
such cases apparently related to the subject and in each one we have 
found some fact or feature or constitutional or statutory provision 
antagonistic to or a t  variance with the section under consideration. We - 
must rely upon our own decisions. 

I n  Wilson I!. Board of Aldermen, 74 N .  C., 748, 759, Rodman, J., said 
that i t  would be difficult, if not impossible, to draw a precise line between 
what are  and what are not the necessary expenses of the government of 
a ci ty;  and in Fawcett v. Mt. Airy, 134 N .  C., 125, Montgomery, J., re- 
marked that it would be almost impossible to state i n  legal phraseology 
the meaning of the words "necessary expense" as applied to the wants of 
a city or town government. The  definition given in Jones v. Comrs., 137 
N .  C., 579, 599, indicates less restraint and less doubt. There it is said 
by Hoke, J . ,  "They (necessary expenses) involve and include the support 
of the aged and infirm, the laying out and repair of public highways, 
the construction of bridges, the maintenance of the public peace and 
administration of public jus t iceexpenses  to enable the county to carry 
on the work for which it was organized and given a portion of the 
State's sovereignty." 111 a subsequent decision the same writer observes 
that the term more especially refers to the ordinary and usual expendi- 
tures reasonably required to enable a county properly to perform its 
duties as a part  of the State government. Keith v. Lockharf, 171 N.  C., 
431, 456. This  feature is again stressed in Retchie 1;. Hedrick, 186 K. C., 
392, in which the late Chief Justice Clarli said:  "But all these cases 
extending the meaning of the words, "necessary expenses," were due to  
the enlarged scope of governmental expenses, causing a broader vision 
and very proper growth in the recognized needs and requirements of 
municipal government. They were not based upon any idea that  
il necessary expenses" would take in rriatters which were not required 
as necessary governmental expenses." 

B y  virtue of this interpretation it has been held that  among necessary 
expenses mag be classed those incurred by a city or town for streets, 
lights, water, sewerage, a fire department, all electric fire-alarm, an  in- 
cinerator, a municipal building, a markethouse, a jail or guard-house, 
and jetties for the protection of a village bordering on the water; and 
among expenses not necessary may be grouped those for schools and 
sclioolhouses (see, however, Collie z>. Comrs., 145 N .  C., 170), hospitals, 
rights of way for railroads, and manufacturing, industrial, and com- 
mercial enterprises. Storm v. Wrightsville Beach, supra; and cases 
cited; Brown I * .  R .  R., 188 N .  C., 52; Kefchie c. Hedrick, supra; 
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Armstrong v. Comrs., 185 N .  C., 405; Williams v. Comv., 176 N.  C., 
554; St~phens  Co. v. Charlotte, 172 N. C., 564; Keith v. Lockhart, 
supra; Sprague v. Comrs., 165 N. C., 603. 

The cases declaring certain expenses to have been "necessary" refer to 
some phase of municipal government. This Court, so far as we are 
advised, has given no decision to the contrary. Hartsfield v. Xew Ban, 
186 N.  C., 136, is not in conflict with this position. Ther,e the question 
of levying a tax or pledging the credit of the city did not arise. - ~ r t i c l e  
V I I ,  see. 7, of the Constitution was not construed or discussed: it was not 
referred to in the opinion. I n  that case the plaintiffs sought to enjoin 
the city of New Bern from acquiring an easement in a strip of land 
about twenty feet in width extending from the tracks of the Atlantic 
and North Carolina Railroad to Union Point;  and they based their suit 
upon the allegation that the act of the Legislature !giving the city the 
right of eminent domain was a private act passed without the pre- 
liminary notice of thirty days and without evidence of three several read- 
ings on three different days. Const., Art. 11, secs. 12, 14. Upon this 
question the appeal was prosecuted; not upon that of levying a tax 
or pledging the credit of the city. The reference in the reported case 
to municipal wharves as "public necessities" appears iwidentally in 
the preliminary statement. I t  is not a part of the opinion ; so it cannot 
be accepted as a precedent or as the expression of tht. Court. The 
controversy had reference to the exercise under legislatiw grant of the 
city's alleged right to condemn the plaintiffs' land to enable a railroad 
built principally by the State and certain counties, including Craven, 
to extend its track to the water front. 

I n  Scales v. Winston-Salem, 189 N. C., 469, the plaintiff asked dam- 
ages for personal injury alleged to have resulted from the negligent 
construction of an incinerator. I n  pointing out the distinction between 
acts done for the private benefit of the city and those done in the per- 
formance of a governmental power, we quoted from the opinion in 
Xojjitt v. Asheville, 103 S. C., 237, 254, in which Avery, J'., said: "The 
grading of streets, the cleansing of sewers, and keeping in safe condition 
wharves from which the corporation derives a profit <ire corporate 
duties." I n  Noffitt's case and in Scales' case, the question mas that of the 
defendant's liability for negligence; neither has anything to do with 
Art. VI I ,  sec. 7, of the Constitution. There are many "corporate duties" 
which are utterly remote from those relating to necessary Expenses. The 
duty of keeping a wharf in safe condition after the city has lawfully 
established or acquired it is altogether separate and distinct from 
obedience to the mandate that a wharf shall not be estaldished or ac- 
quired by pledging the city's credit or levying a tax without the assent 
of the qualified voters. I n  Adams v. Durham, 189 N.  C., 232, it was 
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held that  the building of an  auditorium for the convenience of the city, 
while not a necessary expense, was a public purpose, and that  the city 
authorities could use money already on hand in the erection of such 
building. Chief Justice Hoke remarked that  Art. V I I ,  see. 7, did not 
apply because the expenditure would impose no further liability and 
would require no further taxation. Suppose the city of Wilmington 
had in its treasury money enough to construct the proposed docks and 
with this money should build them and use them for a profit; or, suppose 
the qualified voters should approve the sale of the bonds and the levy 
of a special tax and out of the proceeds the city should build the docks 
and use them for a profit; in either event i t  would be incumbent upon 
the city t o  keep the docks in repair and a negligent failure to perform 
this "corporate duty" would lay the foundation of a suit i n  damages, as 
in case of failure to perform any similar corporate duty whether the 
( I  purpose" did or did not originally involve necessary expense. ~ k i s  
principle is not new: i t  is upheld in a number of our decisions. Fisher 
v. New Bern, 140 N .  C., 506; Harrington v. Wadesboro, 153 N. C., 437; 
Terra17 v. Washington, 158 N. C., 281; Woodie v. North Wilkesboro, 
159 N.  C., 353; Harrington 71. Greenville, ibid., 632. 

Bu t  none of these cases decides the specific question under review. 
The  decisions heretofore rendered by the Court make the test of a 
'(necessary expense" the purpose for  which the expense is to be incurred. 
I f  the purpose i s  the maintenance of the public peace or the administra- 
tion of justice; if i t  partakes of a governmental nature or purports to 
be an  exercise by the city of a portion of the State's delegated sover- 
eignty; if, in brief, i t  involves a necessary governmental expense-in 
these cases the expense required to effect the purpose is "necessary" with- 
i n  the meaning of Art .  TTI I ,  sec. 7, and the power to incur such expense 
is not dependent on the will of the qualified voters. Now, for what 
purpose are the bonds to be issued and the tax levied? As previously 
indicated, to build docks and terminals "to be used for the purpose of 
shipping, both foreign and coastwise." Ordinance, sec. 1. This is pri- 
niarily a business venture; and as such it is unrelated to the administra- 
tion of justice or to any governmental function; it does not involve a 
"necessary expense." The power to tax is restricted; and the Constitu- 
tion has wisely ordained that  a municipal corporation shall not without 
the assent of a majority of the qualified voters levy a tax in aid of an 
enterprise of this character. The proposed undertaking is local. I f  i t  
were an enterprise upon which the whole Sta te  had embarked a different 
question might arise; for the Court has held tha t  the restrictions con- 
Lined in ilk. V I I ,  sec. 7, a re  confined to local measures and do not 
include those which affect the entire commonwealth. Bank c. Lacy, 183 
N. C., 373 ; Lovelace v. Pratt, 187 N. C., 686. 
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The defendant reminds us, as suggested in Storm v. Wrightsville 
Beach, supra, that we should "look for better moral and inaterial condi- 
tions and governmental machinery to provide them." WI? may also ad- 
mit the force of the statement that "the luxuries of one generation have 
become the necessities of another." Swindell v. Belhaven, 173 N. C., 2. 
Nor are we inadvertent to the cases, long since overruled, in which i t  was 
held that expenses incurred for lights and water were not "necessary." 
Nayo v. Comrs., supra; Thrift  v. Elizabeth City, 122 N .  C., 31. But  
we must not lose sight of the fact that  each of these progressive changes 
was governmental in its nature. Upon the same principle conditions are 
conceivable in which the establishment of a wharf might be deemed 
to involve a necessary expense; but in  this case such conditions do not 
appear. 

The proposed bonds are not required as a necessary go~~ernmenta l  ex- 
pense and cannot be issued under the ordinance adopted ay the defend- 
ants. The judgment is 

Affirmed. 

CLARKSOS, J., dissenting: The facts substantially agreed upon in the 
submission of controversy succinctly are as follows: 

On 11 September, 1920, the defendant, city of Wilmingi on, purchased 
from the United States Shipping Board Emergency Fleet Corporation, 
a large tract of land located near the southern boundaries of the city. - " ,  

partly within the city limits, and partly without, and on the river 
front. The dee.d conveying the property is set out, in part, i n  the main 
opinion. Under its provisions the city of Wilmington agrees, within 
a period of ten years, to "create and erect upon such portion of said 
real estate as is appropriate and necessary therefor f r e e  port and 
terminal facilities," and to continuously maintain such free port and 
terminal facilities. The deed further stipulates that upon the failure of 
the city, the grantee, to comply with these provisions, within the time 
limited, title to the real estate conveyed will revert to the grantor, and 
that the grantee will thereupon be divested of all right, title and interest 
thereto. The purchase price of this property was $37,500 The city of 
Wilmington is located on the Cape Fear  River thir ty miles above the 
mouth of the river. The river from its  mouth to, and for 3ome distance 
beyond, the city of Wilmington, has a thirty-foot chann.1. The Port  
of Wilmington is well adapted for a distributing port for water-borne 
commerce, except that i t  has no adequate port or terminal facilities, 
such as are  demanded by the shipping interests, and such as are in 
keeping with other ports on the South Atlantic Seaboard. Not being an  
industrial center, the city of Wilmington depends, in a k r g e  measure, 
for its material and commercial welfare, upon its development as a 
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port. This  derelopment is retarded by its present failure to offer ade- 
quate port and terminal facilities. Under present conditions, i t  cannot 
successfully compete with other South Atlantic Por ts  vhich  hare  pub- 
licly owned facilities of this nature. I n  order to remedy these defects, 
and in order to develop the city to the point where i t  was logically 
intended that  i t  should be developed, and thereby increase its commer- 
cial and material welfare, the governing authorities of the city now 
propose to issue bonds in the aggregate amount not to esceed $100,000, 
for  the construction of publicly owned ports and terminals, to be 
located on the premises referred to in the deed set out in the record. 
The  only question presented in this appeal is as to whether or not 
such an  expenditure is  a "necessary expense" within the meaning of 
Art. V I I ,  sec. 7, of the Constitution of North Carolina. 

I n  the main opinion i t  is said : "The necessity of a rigid observance 
of this provision (Art. V I I ,  sec. 7, of the Const., of N. C.), has been 
pointed out and reiterated in our decisions and emphasized by special 
legislative enactnient," and cites C. S., 2691, which is as  follows: " S o  
county, city, town or other niunicipal corporation shall contract any 
debt, pledge its fai th or loan i ts  credit, nor shall any tax be leried, 
o r  collected by any officer of the same, except for the necessary expenses 
thereof, unless by a vote of the majority of the qualified T-oters therein." 
This is i n  C. S., under "General Xunicipal  Debts," and the exact 
language of &t. V I I ,  sec. 7, of the Constitution. 

On the contrary, the constructive thought of the State is ever bending 
to beneficial necessities. Fo r  example, in Jfayo v. Washington, 122 
N. C., p. 5 (1898-Electric Light P l an t )  arid [I'hriff T .  Elizabeth Cif?y, 
122 N .  C., p. 31 (1898-Waterworks), were held not a ('necessary ex- 
pense," and a vote of the people was necessary. I n  F a ~ r c ~ f f  1 % .  Mt. 
Airy, 134 N. C., 125 (19 December, 1903), these cases were oiyerruled, 
arid water and light were held to be a necessary expense. 

I n  Herring v. Dixon, 122 N .  C., 422, the w r y  case cited in the main 
opinion: An injunctiori was sought by plaintiff, suing on helialf of him- 
self and other taxpayers of Greene County, against defendant, sheriff 
of Greene County, contending that  the road act was unconstitutional 
and the tax was uncollectible. The lower court granted the injunction, 
this Court held error and said:  "There has long been a feeling that  the 
system of working roads entirely by a levy upon labor, without any 
taxation upon property, was unsatisfactory in its results, and x i t h  marly 
there has been a conviction of its unfairness. The present act is, a t  any  
rate, an  outcome of what is known as the 'Public Roads Inzprovemenf' 
movement, which originating, as f a r  as this State is concerned, in a 
statute somewhat similar to this, enacted for the county of Necklenburg, 
has, with more or less modification, been since enacted for a great many 
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other counties; the features common to all being largely the working 
of the public roads by taxation i n  lieu of the conscription of labor, 
and further in utilization of convicts, who formerly lay idle in jail. 
Working the roads being a necessary expense, the courts are incompetent, 
under the authorities, to interfere with the manner and espense of work- 
ing them, unless the total levy exceeds the constitutional limitation or 
the equation is not observed." This  decision holding thc road act con- 
stitutional, was saving "Good Road Movement" in the State. The  other 
case-Tate v. C'omrs., 122 X. C., p. 812, is to the same effect and up- 
holds the road act. The Court lays down in both decifions the three 
propositions set forth in the main opinion for taxation guidance, which 
is well settled law. I n  Storm v. Wrightsville Beach, 189 K. C., p. 681, 
jetties were held necessary expenses, it  was said:  "The question, what is 
a necessary expense, which is a judicial one for the court 3 to determine, 
is one that  cannot be defined generally so as to fit all cages which may 
arise in the future. As we progress, we look for better mort~l and matevial 
conditiom and the governmental machinery to provide them. 'Better 
access to the good things of life for all people.' safety, hl?alth, comfort, 
convenience i n  the given locality. Webster defines neces.3ary: 'A thing 
that is necessary or indispensable to  some purpose; something that  one 
cannot do without; a requisite; an  essential.' What is necessary expense 
for one locality may not be a necessary expense for another. Fawcett v. 
M f .  Airy,  134 N. C., p. 125; Keith v.  Lockhart, 171 IT. C., p. 451. 
. . . The term i n  t h e  Constitution 'necessary expense,' is not confined 
to expenses incurred for purposes absolutely necessary to the very life 
and existence of a municipality, but i t  has a more comprchewizie meam 
ing. I t  has been held in this jurisdiction that  streets, waterworks, sewer- 
age, electric lights, fire department and system, municipal building, 
markethouse, jail or guard house are  necessary expenses. XcLin  v. 
S e w  Bern, 70 N. C., 12 ;  Fawcett v. X t .  Airy, supra; Greensboro v .  
Scott, 138 N .  C., 181; Comrs. v. Webb, 148 N. C., 122; Hightower v. 
Raleigh, 150 N .  C., 569; Bradshaw v. High Point, 151 N .  C., 517; 
Jones v. A7ew Bern, 152 X. C., 64;  Underwood v. dsheboro, 152 N C., 
641; Hotel Co. v.  Red Springs, 157 N .  C., 137; Robinson v. Goldsboro, 
161 N. C., 668; Gastonia 1;. Bank, 165 S. C., 511; Lero ,~  I - .  Elizabeth 
City, 166 N.  C., 93;  Power Co. 2). Elizabeth City, 188 S. C., 296." 

The Municipal League of the State had a committee to present to the 
Legislature of North Carolina a t  its session in 1917, a comprehensive 
upbuilding act for municipalities, the main features arc  embodied in 
chapter 136, Pub.  Laws 1917, entitled "An act to provide for the organi- 
zation and government of cities, towns and incorporated villages." d par t  
is  C. S., 2832, cited in the main opinion, and is subchapter 13, see. 11. 
A full copy of the section is as follows: ('Any city shall have the right 
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to acquire, establish, and operate waterworks, electric lighting systems, 
gas systems, schools, libraries, cemeteries, market houses, wharves, play 
or recreation grounds, athletic grounds, parks, abattoirs, slaughter houses, 
sewer systems, garbage and sewerage disposal plants, auditoriums or 
places of amusement or entertainment, and armories. Said city shall 
have the further right to make a ciric survey of the city, establish 
hospitals, clinics, or  dispensaries for the poor, and dispense milk for 
babies; shall have the power to establish a system of public charities and 
benevolence for the aid of the poor and destitute of the city; for the 
welfare of visitors from the country and elsewhere, to establish rest 
rooms, public water-closets and urinals, open sales places for the sale 
of produce, places for hitching and caring for animals and parking 
automobiles; and all reasonable appropriations made for the purposes 
above mentioned shall be binding obligations upon the city, subject to 
the provisions of the Constitution of the State." 

The Legislature of S o r t h  Carolina has given the municipal corpora- 
tions of the State, C. S., 2832, supra,  the power to acquire, establish, 
etc., wharces .  The  discretion is given to the municipal authorities, 
under C. S., 2791 (1917, ch. 136, subch. 4, sec. 1-1919, ch. 262), "hav ing  
and  eaercismg or  desiring t o  have  a n d  exercise t h e  management  and  
comfrol of t h e  streets . . . wharves." . . . T h e  right to  pur- 
chase and  condemn for public use  " o n  behalf and  for t h e  benefit of such  
c i t y  . . . either w i t h i n  or  outside of t h e  city." 2791-2. B e r r y  c .  
D u r h a m ,  186 N.  C., p. 42-1. The  Legislature made no provision for a 
vote of the people in  regard to wharves, clearly indicating i t  mas a 
necessary expense, recognizing a t  the same time the well known pro- 
vision of the Constitution. 

The  Legislature has  recognized the  necessity of certain things that  
municipalities can acquire arid among them wharves  (terminal facili- 
ties). T h e  will of the Legislature is the supreme law of the land, sub- 
ject to the Constitution. T o  say the least, the fact that  the Legislature 
having given the municipalities the power in its discretion to acquire 
by purchase or condemnation and management and control of w h a r ~ w ,  
is a legislatire construction that  wharves are a necessity. This declaration 
should have grcat persuasive influence on a court. 

I n  S u f f o n  2'. Phi l l ips ,  116 S. C., 504, i t  is said:  ('While the courts 
haye the power, and it is their duty, in proper cases to declare an act of 
the Legislature unconstitutional i t  is a well recognized principle that  the 
courts will not declare that  this coijrdinate branch of the government 
has exceeded the powers vested in it unless i t  is plainly and clearly the 
case. I f  there is any reasonable doubt i t  will be resolved in favor of the 
lawful exercise of their powers by the representatives of the people." 
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S .  v. Knight, 169 K. C., 352; Faison v. Comrs., 171 N. C., 415; R. R. 
v. Cherokee Co., 177 K. C., 88;  R. R. v. Forbes, 188 N. C., 155. 

The  purpose of the bond issue, as appears by the ordinance i s :  
"Pursuant to the Municipal Finance Act, bonds of thc city of Wil- 
mington are  hereby authorized to be issued in an aggregate principal 
amount not exceeding $100,000 for the purpose of paying the cost of 
constructing public municipal docks and terminals at or near the 
property known as the Old Liberty Shipyard, on the Cape Fear  River, 
said public docks and terminals to be used for the purpose of shipping, 
both foreign and coastwise." 

Black's Law Dictionary (2 ed.), p. 1226, defines wharf :  "A perpea- 
dicular bank or mound of timber, or stone and earth, raised on the shore 
of a harbor, river, canal, etc., or extending some distance into the 
water, for  the convenience of lading and ~ ~ n l a d i n g  s h ~ p s  and other 
vessels. Webster: A broad, plain place near a river, canal, or other 
water, to lay wares on that  are brought to or from the ~ a t e r .  Cowell: 
A wharf i s  a structure erected on a shore below high-water mark, and 
sometimes extending into the channel, for the laying rersels alongside 
to load or unload, and on which stores are often erected for the re- 
ception of cargoes. Doane v. Broad Street Ass'n, 6 Mass., 332; Langdon 
C. New York, 93 K. Y., 151; Dubuque v. Stout, 32 Iowa, 47;  Geiger v. 
Filor, 8 Fla., 332; Palen v.  Ocean City ,  64 S. J. Law, 669, 46 Atl., 774." 

Black, supra, p. 385, defines Dock: "The space, in a r i rer  o r  harbor, 
inclosed between two wharves. City of Boston v. Leeraw, 17 How., 434, 
1.5 L. Ed., 118; Bingham C. Doanne, 9 Ohio, 167. 'A dock 1s an  artificial 
basin in connection with a harbor, used for the receptior of vessels in 
the taking 011 or discharging of their cargoes, and provided with gates 
for preveuting the rise and fall of the waters occasioned by the tides, and 
keeping a uniform level within the docks.' Pe r ry  v. Haines, 191 U. S., 
17, 24 Sup. Ct., 8, 48 L. Ed., 73." 

Webster defines terminal as an  end, extremity, boundary or terminus; 
forming the terminus or extremity. 

The  word "wharves" in the Sta te  statute goes beyond being treated as 
synonymous with "docks and terminals"-wharres include "docks and 
terminals." 

I n  Hartsfielcl 2.. S e w  Bern, 186 N. C., p. 136, a unanimous Court gave 
the implied construction that  under C. S., 2791-2, wharves were a 
necessity. The facts i n  that  case-Sew Bern was founded and the colony 
first settled by de Graffenried and his followers on the land a t  the junc- 
tion of the Trent  and Neuse rivers-Cnion Point .  This maf the residence 
of the Indian  King, Taylor, from whom de Graffenried hought i t  and 
erected the first Government House. This property was ovned for gen- 
erations by the city of Yew Bern and leased by it for 99 years, etc., but 
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on 13 January, 1923, the city paid the lessees $22,500, to cancel the 
lease, and held the property for wharves and terminals. I t  was necessary 
for the city to condemn certain property so that  the Atlantic & N. C. 
Railroad Co., could extend its main track to the wharf at  Union Point, 
deep water terminus, on Neuse and Trent rivers. The city contended 
(p. 138-9), "Its physical connection with the waterways and wharves 
at  Yew Bern will not only benefit all of the people in Craven County, 
but all of the people in the State living in the territory wherein freight 
rates are based upon rail and water competition at New Bern. The physi- 
cal connection and combined use of the rail and water transportation 
facilities was the very idea and hope of Murphey, Graham, Morehead, 
and other men who promoted internal improvements before the Ciri l  
War. The track of the Atlantic and Korth Carolina Railroad crosses 
Trent River a t  New Bern at  an  angle, and plaintiff's narrow strip of land 
adjoining is so situated that  by extending their line to the channel of 
Trent River the railroad company may be deprived altogether of reason- 
able or adequate docking facilities, and the railroad company nerer 
has had anything more than a very narrow and inadequate dock and 
wharf until this track was constructed parallel with Trent and Neuse 
r h e r s  and connecting with the Union Point property, which is  to be 
developed as a munzcipal wharf, as Wilrnington, Sor fo lk ,  Baltimore, 
S e w  Y o r k ,  and many other cities and tow~ns on the water have developed 
municipal wharves as public necessities." The  plaintiff contended that  
the purpose was private and not public and his land could not be taken 
for private purpose for the railroads to make connection with Union 
Point  11-harves. The Court construes 2791-2, etc., supra. The Court 
says: '(The act of the Legislature is presumed to be ralid, and all 
doubts are resolved in its support, and it will not be held unconstitu- 
tional unless the conflict between the fundamental lam and the legislation 
is manifest and without reasonable doubt. The condemnation in this 
case i s  for a public purpose, and i t  was within the power of the eminent 
dornain under the provision of the statute above cited to take such prop- 
erty for public use in the manner stated. The operation of this side-track 
along the r irer  fronts of the city of Kew Bern must be of great benefit 
to all shippers, manufacturers, merchants, and industries along the right 
of way. I t  is essential that the municipal docks and wharves shall be 
physically connected with the railroads of the country, and this track is 
the only means by which this can be done in  the city of New Bern. 
. . . The lack of terminal facilities has doubtless prevented the pub- 
lic from enjoying the low freight rates prevailing where water transporta- 
tion is obtained. T o  procure better freight rates has moved the people 
of that community to establish municipal wharves, but the wharves 
cannot be successfully maintained without railroad connection. . . . 
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(p. 144.) The enterprise thus undertaken was justifiec, and seems to 
have been imperatively demanded b y  public necessity." I n  the main 
opinion a narrow construction of "necessary expense'' is sought for and 
adhered to. Taking a broad view, we find Collins in "Oilr Harbors and 
Inland Waterways" (1924), p. 6, says: "Several other Atlantic sea- 
ports have entered the race, notably Philadelphia, Baltimore, Norfolk 
and Charleston. I n  each case, these cities have felt the stimulus of the 
World War upon their trade, and are thoroughly awake to the possi- 
bilities of the future. They have engaged the services of experts to de- 
sign improvements for their harbors, and are expending vast sums in 
deepening channels, building docks and warehouses and equipping t hem 
with modern machinery, for handling cargoes. Philadelphia, although 
far from the coast, has open navigation throughout the year. She stands 
at  the center of a great manufacturing area, and has even more direct 
rail connections with the west than has New York. Baltimore and 
Forfolk enjoy wonderful harbor facilities and Cherle~tcm has probably 
the best natural harbor on the atlantic seaboard after New York." 
Wilmington on the Cape Fear, with a splendid water front and a thirty- 
foot channel, is not mentioned. The city, until the present time, has done 
nothing. 

The administration of the port of Philadelphia is under municipal 
control. The city owns about 20 piers. Baltimore is under municipal 
control. I n  its report issued Illarch, 1922, it is estimated that it will 
expend on the port of Baltimore $10,000,000 a year for 10 years. The 
city of Korfolk owns three tracks with a water front 2,301 feet at 
Seawell's Point. I t  also owns several docks at street ends, suitable 
for launches and light craft vessels. The port administration of Charles- 
ton is vested in the municipality. The city has purchased terminal 
property from the railroads and the United States at a cost of $1,500,000 
to be used as a public terminal. This includes a belt line railroad. 
Jacksonville is located 27.5 miles from the mouth of Si,. John's River. 
I n  1913, the city authorized a bond issue of $1,500,000 for the con- 
struction of municipal docks. The city is engaged in carrying out very 
large improvements at this terminal. Pensacola, Florida, owns 8,000 feet 
of frontage not developed, but a bond issue of $450,OCO has been ap- 
proved. Mobile, Ala., is in the southwestern part of Alabama, at  the 
mouth of Mobile River, and the head of Xobile Bay. The Legislature 
of the State of Alabama recently authorized a $10,000,000 bond issue 
for the development of this port. The publicly owned terminals in ex- 
istence at  the present time are owned by the city of Mobile and consist 
of about 1,500 feet of wharfage, located on the west side of the river 
near the center of the business section and extending from Sauphin 
Street to State Street. This wharf is equipped with I shed and has 
rail connection. 
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The above applies to municipal owned terminals on the Atlantic and 
Gulf. All have municipal facilities except Wilmington. The State 
Terminals, such as New Orleans, La., the State and other interests have 
expended over $50,000,000 there. The State owns 18 covered wharves 
with an area of 2,450,000 square feet and 7 open wharves with an area of 
620,000 square feet. An immense cotton terminal warehouse has been 
constructed as well as a public grain elevator. 

Millions upon millions of dollars have been spent on State terminals 
at  the following places: Houston, Texas; San Diego, Los Angeles, and 
San Francisco, Cal.; Portland, Ore. ; Tacoma and Seattle, Wash.; Bos- 
ton, Mass.; Providence, R. I., etc. States and cities are constructing 
public ports and facilities for shipping. One port-that of Portland, 
Ore.-has been built 113 miles from the sea; and Los Angeles, Cal., has 
gone 23 or 30 miles to the sea and built a port, and the port of Houston, 
Texas, is being built 50 miles from the gulf at an expense of more than 
thirty millions of dollars. I f  we expect to have our ports and waterways 
improved by the United States Government, we must have public 
terminals. 

The United States law on this subject: "Every United Port should 
own its own water front, and this should be controlled by a port authority 
conlposed of the business men who have an excellent grasp of the export 
and import business and who are willing to devote sufficient time to the 
subject. These should be appointed without regard to political affilia- 
tions, and should take the broad view that the port is the property of the 
people at large, and that the provision of the best facilities will promote 
quicker ship dispatch, attract more ships, and thus enlarge the commerce 
of the port; that while the port terminal should be self-supporting, the 
charges should be adjusted to produce this result, without injury to 
business and that the growth of the port mill mean the growth of the 
city and increased material prosperity to the individuals of the city and 
State. Those states which have only one man ports should in particular 
exert themselves to develop it along the most modern lines, and the first 
step in this direction is the appointment of a competent port authority." 
And further in the River and Harbor Act of 2 March, 1919, appears 
the following: "It is hereby declared to be the policy of Congress that 
water terminals are essential to all cities and towns located upon harbors 
or navigable waterways, and that  at  least one public terminal should 
exist, constructed, owned and regulated b y  the municipality, or other p b -  
lic agency of the State, and open to the use of all upon equal terms, and 
with the view of carrying out the policy to the fullest possible extent, 
the Secretary of War is hereby vested with the discretion to withhold, 
unless the public interest would seriously suffer by delay, moneys ap- 
propriated in this act for new projects adopted herein, or for the further 
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improvement of existing projects, if, in his opinion, no water terminals 
exin* sdequate for the traffic, and open to all on equal terms, or unless 
satisfactory assurances are received that local or other interests will 
provide such adequate terminal or terminals." What is the use of the 
United States Government expending millions of dollars on our channels 
and harbors if we allow them to remain unused? I f  we use them the 
United States Government will improve them. A city having a water- 
front, the water is practically a street for boats, as the streets are for 
vehicles. 

I t  has been decided that the construction and repair of bridges and 
roads are necessary expenses. Herrimg v. Dixon, 122 N. (!., 420; Crocker 
v. Voore ,  140 N.  C., 432; Hendersonville v.  Jordan, 150 N. C., 35; 
Comrs. Yancey v. Road Comrs., 165 N. C., 632; Moose v. Comrs. Alea- 
ander, 172 N. C., 419; Woodall v .  Highway Commission, 176 N .  C., 
377; Parvin v .  Comrs. Beaufort, 177 N. C., 508; Guires v. Comrs. Cakd- 
well, 177 N. C., 516; Davis v. Lenoir, 178 N. C., 668. 

Bridges and streets in a city are admittedly a necessary expense. They 
are primarily used for vehicles to go over to carry passengers and pro- 
duce in  and out of a city. A city that has a water frlmt has to have 
wharves or terminals for water vehicles to load and unload passen- 
gers and produce brought in  and carried out of the city. A wharf 
or terminal at the end of a street is practically a bridge, built by a 
municipality on a navigable stream, so that ships on a public highway 
can load and unload passengers and produce is, like a bridge or street, 
a necessary expense. The boats and ships-sea vehicles-load and unload 
on a wharf or terminal-a bridge as it were--over which produce is 
hauled to and from the street, and where passengers go to and from 
the city by water. 

I n  the agreed case it states : 
"SEC. 4. I t  is hereby determined that all expenses to be defrayed 

by means of the bonds hereby authorized are necessary expenses of the 
city of Wilmington, within the meaning of section 7, Art. V I I ,  of the 
Constitution of North Carolina. 

"SEC. 5. This ordinance shall be published once in each of the two 
successive weeks after final passage. 

"SEC. 6. This ordinance shall take effect thirty days after .its first 
publication, unless in the meantime a petition for its s~ibmission to the 
voters is filed under the Municipal Finance Act, and in such event it 
shall take effect when approved by the voters of the city of Wilmington, 
a t  an election as provided in said act." 

No petition was filed to submit the ordinance to a vote of the people 
of the city, as provided in C. S., 2947. The plaintiff, r l  lone taxpayer, 
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brings this suit. Under the Finance Act he could have submitted the " 
matter to a popular vote, but instead he brings this suit. 

The writer of the main opinion in this case, in Scales v. Winsto+ 
Salem, 189 N. C., p. 470, says: "Difficulty is often encountered in 
drawing the distinction between these two branches of municipal activity, 
the one sometimes apparently impinging on the other. Without under- 
taking to lay down any definition which would be universal in its appli- 
cation, or to explain the apparent want and uniformity of some of the 
'border-line cases,' we may say that in its public or governmental char- 
acter a municipal corporation acts as an agency of the State for the 
better government of that portion of its people who reside within the 
municipality, while in its private character it exercises powers and 
privileges for its own corporate advantage. I t s  governmental powers are 
legislative and discretionary, and for injury resulting from a failure to 
exercise them, or from their negligent exercise, the municipality is 
exempt from liability; but it may be liable in damages for injury 
proximately caused by negligence in the exercise of its ministerial or 
absolute duties. I n  Mofitf  2%. Asheville, 103 N.  C., 237, Justice Avery 
stated the principle as follows: 'When such municipal corporations are 
acting (within the purview of their authority) in their ministerial 
or corporate character in the management of property for their own 
benefit, or in the exercise of powers assumed voluntarily for their own 
advantage, they are impliedly liable for damage caused by the negligence 
of officers or agents, subject to their control, although they may be en- 
gaged in some work that will inure to the general benefit of the munici- 
pality. Shearman & Redfield Neg., secs. 123 and 126; Dillon on Mun. 
Corp., 966 and 968; Thompson on Neg., 734; X ~ a r e s  v. Wilmington, 
31 K. C., 73; Wright v. IVilmington, 92 N.  C., 136; Wharton Law of 
Keg., sec. 190, 10;  Myers Federal Decisions, sec. 2327. The grading of 
streets, the cleansing of sewers and keeping in safe condition wharves, 
from which the corporation derives a profit, are corporate duties. 
Whitakers' Smith on Neg., 122; Barnes v. District of Columbia, 1 Otto, 
540-557; Treightman v. Waslzington, 1 Black., 39; Wharton Neg., see. 
262." 

I n  the above case it will be noted that a municipality "may be liable in 
damages for injury proximately caused by negligence in the exercise 
of its ministerial or absolute duties," then some of the absolute, corporate, 
duties are mentioned : (1) grading of streets ; (2) cleansing of sewers 
(3) keeping in safe condition wharves, from which the corporation 
derives a profit. I t  is begging the question by saying "There are many," 
corporate duties "which are utterly remote from those relating to 
necessary expenses." The trouble here is that in the Scales case i t  was 
recognized by the writer of the main opinion that wharves, like streefs 
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and sewers, were absolute duties--corporate duties. I n  the Scales case 
i t  is held that for injury resulting from the failure to exercise or negli- 
gent exercise of governmental powers the municipality is  exempt from 
liability, but not so with absolute-corporate-duties; the city is liable, 
and wharves are a corporate duty-that is the Scalezs case-wharves 
therefore being a necessity and a "necessary expense" under Art. V I I ,  
see. 7, of the Constitution. 

The Constitution, Art. VI I ,  see. 7, does not require a vote of the 
people for "necessary expenses." I t  is said in  the Mc$%t and Scales 
opinions that the cities have certain absolute duties--coi.porate duties- 
to keep up streets, sewers and wharves. Why?  Because thsy are necessary 
expenses. 

I think the governing body of the city of Wilmingtcn has the right 
to issue the $100,000 in bonds for the purpose of pajing the cost of 
constructing public municipal docks and terminals or wharves. That 
from the facts and circumstances of this case i t  is a "necessary expense." 
Persuasive consideration should be given (1) to the govwning body, the 
local authorities, of the city of Wilmington who have solemnly declared 
that the "bonds hereby authorized are necessary expenses of the city 
of Wilmington within the meaning of section 7, Art. V I  C, of the Consti- 
tution of N. C. (2) The city of Wilmington has purchased the land from 
the United States Shipping Board Emergency Fleet Corporation for 
$37,500 on condition that the city of Wilmington "maintain perpetually 
free port and terminal facilities? This contract was made 11 Septem- 
ber, 1920, and expires in ten years. ( 3 )  The U. S. Goyiernment in the 
River and Harbor Act says: "It is hereby declared to be the policy of 
Congress that water terminals are assentid to all cities and towns locatad 
upon harbors or navigable waterways. (4) I t  is admittcd by the writer 
in the main opinion that there is no exact case in point. (5) The Legis- 
lature having given the power the court should be slow to construe that 
the Legislature did not have the power and declare the act unconstitu- 
tional. ( 6 )  I n  the Hartsfield case, supra, this Court in a unanimous 
opinion has practically said that wharves were a necessxy expense. I n  
the Scales case, supra, this Court by a unanimous opinion said keeping 
in safe condition wharves is a corporate (necessary) duty. (7)  All the 
large cities on the Atlantic Coast have municipal whiirves, terminals 
and docks. The sole exception is Wilmington. The consequence is  that 
this progressive city, owning the land under a conditionrtl deed from the 
U. S. Government, to create trade and wealth and give employment 
to all its citizens whereby it may beconie a greater municipality, has 
passed the act to issue bonds in  the sum of $100,000-wit'iin the financial 
act limit-to build wharves and terminals on its land. 1:t is a necessary 
expense for a farmer to plant seed-corn, just as it is a necessary expense 
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for Wilmington on the water-front of the Cape Fear River, to have 
wharves, docks and terminals-not to have them would be such economy 
as a farmer would use in not planting seed-corn. The hope of Murphey, 
Graham and Morehead of the past, great constructive statesmen and the 
same type of the present generation, was that such cities as Wilmington 
with water front should have wharves and terminals to stimulate and 
encourage those that travel the ocean highways to come to the seaport, 
like the state and county highways, so that produce can be shipped 
anywhere, and especially to and from South America and the West 
Indian Islands, without first going through Northern ports. The munici- 
pality is attempting to do this. The Legislature has given it the power. 
Courts do not make, but construe, the law. Courts have no right to 
arbitrarily declare an act unconstitutional. 

I think the purpose a "necessary expense" and the action of the gov- 
erning body of the city of Wilmington should be upheld. 

ROBERTS-ATKINSON CO. v. INTERNATIONAL HARVESTER CO. O F  
AMERICA, INCORPORATED. 

(Filed 3 March, 1926.) 

1. Vendor and Purchase-Sales Territory-.ContractsDamages. 
Where an exclusive territory is given by contract by the manufacturer 

for the sale of its products, definitely fixing the date of its duration, no 
previous notice to the date so fixed is required of the manufacturer for 
the discontinuance of this arrangement, and he is not liable for the 
wares previously purchased by the vendee, and remaining in the hands 
of the latter, or otherwise, when no provision has been made therefor. 

2. Contract-Vendor and P u r c h a s e ~ W r i t t e n  Contracts--Parol Evidence 
-"Terms" of Sale. 

All previous or contemporaneous verbal expressions with that of a 
written contract are construed to be therein embraced, when the writing 
itself excludes them, unless approved by a contracting party or its vice- 
principal in writing: but where such contract is for the sale of certain 
wares giving exclusive territory for resales, and excepts therefrom "dif- 
ferent prices or terms": ,Held, it may be shown by parol that a certain 
article had been sold on consignment by the vendor's accredited represen- 
tative, and not to be regarded as a sale unless he should resell the same 
from the vendee's place of business. 

APPEAL by plaintiff from Lyon, J., November Special Term, 1995, 
of JOHNSTON. Reversed. 

The plaintiff alleges that it was a corporation doing a general mer- 
cantile business in the town of Selma, N. C. That defendant was a 
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corporation doing a general manufacturing and sales business of harvest- 
ing machinery, tractors, wagons and other farm implements, with a 
branch office in Charlotte, N. C. That since about 1914 plaintiff had 
been agent for and represented the defendant in Selma territory for 
the sale of its machinery, etc., until the year 1922, when the defendant, 
on 24 February, 1922, notified plaintiff that the territory for the sale of 
defendant's machinery was placed in  other hands. Thal no prior notice 
was given plaintiff and plaintiff was left with $3,394.58 worth of 
harvesting machinery, merchandise, parts, etc., of defendants on hand 
unsold. I t  is further alleged : 

"8. That in addition to the foregoing, this plaintiff has in its 
custody, and control, one International Tractor, $800, which was con- 
signed to this plaintiff, and which this plaintiff has been unable to sell, 
and now has on hand, subject to the orders of the defendant, and for 
which this plaintiff is entitled to credit, on the note due by the plaintiff 
to the defendant, as set out in the following paragraph : 

"9. That this plaintiff is indebted to the defendant in the sum of 
$1,074.22, and the interest due on the renewal note for the machinery 
and merchandise purchased from the defendant, and which this plaintiff 
stands ready and willing to pay the same whenever the defendant pays 
this plaintiff for the value of its products which it has on hand, and 
which this plaintiff is unable to dispose of because of the severance of 
their contract with the defendant, without any excuse or without any 
complaint on the part of the defendant of its notice or intention so to 
do." 

The plaintiff contended that on account of the breach of contract on 
part of defendant, i t  was damaged in  the sum of $3,394.33 for machinery 
and parts left on hand unsold and in other respects $2,000, not necessary 
to set out. 

The plaintiff prays "That the defendant be required to credit the 
note of the plaintiff with the sum of $800, for the tracior consigned to 
this plaintiff, and held subject to the orders of the defendant. That 
the defendant be required to redeem the property anc parts, now in  
the possession of the plaintiff, which is made practically worthless by 
reason of the defendant canceling the contract with this plaintiff, 
without notice to this plaintiff, and pay the plaintiff for the value of 
the same, to wit, $2,594.38, less the balance on the note cf $1,074.22 and 
interest, due by the plaintiff to the defendant, after deducting the 
value of the tractor $800, as above stated. That the plaintiff recover 
of the defendant the sum of $2,000 damages by reason of the unlawful 
terrhination of said contract without notice to the p'laintiff, that is  
$1,000 damages in  the advertising and work in building up the sale 
of the defendant's products, and $1,000 damages in thr? failure of the 
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plaintiff to collect the notes given for the purchase of the defendant's 
products by reason of the defendant's unlawful termination of the con- 
tract aforesaid, and the plaintiff's inability to furnish the parts to the 
machinery so sold; for the cost of this action, to be taxed by the clerk, 
and for such other and further relief, as the   la in tiff may be entitled 
to in the premises." 

The defendant, answering, says: ('That i t  is true that the plaintiff 
executed unto the defendant in writing a 'sale contract and order' on 
April 14, 1921, which was accepted by the defendant at the Charlotte, 
North Carolina, branch, on 19 May, 1921, upon Thomas H. Atkinson 
having entered into a contract with the defendant guaranteeing the pay- 
ment of all obligations of the plaintiff arising thereunder; that all lia- 
bilities of the defendant under the provisions of said contract terminated 
on 31 October, 1921, as set forth in said xvritten contract; that it is true 
that the plaintiff and the defendant had from year to year for several 
years prior thereto entered into similar annual contracts; that i t  is true 
that the defendant declined to enter into a similar contract with the 
plaintiff for the year 1922, as it had the legal right to do; that the 
defendant did enter into a similar annual contract for the year 1922, 
with Roberts & Brothers of Selma, and so notified the plaintiff on or 
about 24 February, 1922. That the defendant was under no obligations 
whatever to give plaintiff notice of its intention of exercising its right 
of declining to enter into a contract with the plaintiff for the year 
1922; that the defendant was within its legal right in declining to con- 
tract with the plaintiff or any other person for. the year 1922. . . . 
That the International Tractor, mentioned in article 8 of the complaint, 
was sold by the defendant to the plaintiff and its promissory note ac- 
cepted therefor, which note has been paid in full by the plaintiff; and 
except as herein admitted article 8 of the complaint is denied.'' De- 
fendant denies the other allegations of plaintiff. 

At the close of  lai in tiff's evidence, defendant made a motion for 
judgment as of nonsuit, which was allowed by the court below. Plaintiff 
excepted, assigned error, and appealed to the Supreme Court. Neces- 
sary facts will be considered in the opinion. 

W .  P. Aycock,  W .  H.  Lyon and F. H. Brooks f o r  plaintiff. 
Clifford & Townsend for defendant. 

CLARXSOK, J. The "sale contract and order" made between plaintiff 
and defendant was introduced by plaintiff. I t  was dated 14 April, 1921, 
and was for the year 1921. Plaintiff's witness, Thomas H. Atkinson, 
president of plaintiff corporation, admitted on cross-examination that 
the defendant company "declined to renew the contract," etc. Atkinson 
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also testified that his company had been handling the di3fendant9s prod- 
ucts in the Selma territory from about 1914 to and incllding 1921. 

I t  is not necessary to state the grievances of plaintiff. The circum- 
stances, under which defendant declined to renew the contract with 
plaintiff, may be hard on plaintiff company, but in defendant's answer 
it says it "was within its legal rights," etc. We take the same view 
from the evidence. 

Courts cannot make contracts for parties. I t  is their province to 
construe them when made. The parties to the present contract were 
sui juris. There is no fraud or mutual mistake alleged. Plaintiff's 
contract with defendant was for 1921. Defendant de:lined to renew 
it. Plaintiff is bound by the written words. "It is to the interest of 
the parties and society as well, that contracts be performed as made." 
Building Co. v. Greemboro, 190 K. C., p. 506. The promise is made to 
those (Psalm XV, part of v. 4) "He that sweareth to h ~ s  own hurt and 
changeth not." 

From the entire record there is no sufficient evidence, to sustain any 
of plaintiff's contentions, except the 8th allegation of complaint in  
reference to  the '(International Tractor." We think on this aspect 
there was sufficient evidence to be submitted to the jury. 

C. C. Rinton testified, in par t :  "During 1918 and 1919, I was book- 
keeper for the plaintiff. I was present when the transaction occurred 
about the tractor being sent to us. Mr. Smith, repreilentative of the 
defendant, called the 'block man,' who was general sales manager for 
this territory, made the consignment contract with reference to this 
tractor. They had some tractors stored down there; th(: defendant had 
previously shipped some tra'ctors down to us to be stored and then re- 
shipped, and Mr. Smith agreed with Mr. W. B. Robert:), who was then 
the general manager of the plaintiff corporation, that if he would buy 
one of the little No. 181 tractors that he would guarantee he (Smith) 
would sell it, and he said he (Smith),  would giarantee the sale of i t  
and the tractor was shipped to the plaintiff under those conditions. I n  
settlements with Mr. Hummerickhouse, collector for the defendant com- 
pany, this tractor was left off a t  different times on account of the 
understanding between Mr. Smith and the plaintiff. I have heard 
Mr. Hummerickhouse and other agents or collectors of the defendant 
refer to this tractor in their settlemeas with the plaintiff. Mr. Hum- 
merickhouse, from time to time, recognized this tractor consignment 
and said it would be carried on and taken care of in  a subsequent settle- 
ment. This was discussed and the settlement of the tractor was post- 
poned from time to time on account of Mr. Smith not having sold the 
tractor as he guaranteed to sell i t ;  Mr. Smith promis1:d to get it all 
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adjusted and i t  went on for a good long while in that shape. There 
was never any direct payment made on this tractor. Payments were 
made from time to time on running account. For the four years, 1917, 
1918, 1919 and 1920, the company handled about $53,000 of defendant's 
products." 

Thomas H. Atkinson, testified, in regard to tractor, on cross-examina- 
tion: "I do know it was carried as a balance credit every time we settled 
with it and it was admitted that it would be taken care of later," etc. 
''On redirect-examination the witness again stated that in their settle- 
ment with the defendant the tractor was always carried forward as 
a standing credit to be taken care of on final settlement; that Mr. 
Hummerickhouse, agent for the defendant, said 'Pay us so much now 
and we will take that up in the next settlement.' " 

Upon suggestion of the court, the invoice was introduced under which 
the defendant shipped to the plaintiff the tractor claimed in the plead- 
ings to have been consigned. This invoice was in the usual form indi- 
cating the purchase of said tractor by the plaintiff under the general 
contract. 

I t  appears, from the evidence, that plaintiff and defendant had deal- 
ings for about seven years in harvester machinery, and during 4 years 
of that period plaintiff handled about $53,000 of defendant's products. 
That an "International Tractor" was shipped to plaintiff and the in- 
voice was in  the usual form indicating the purchase of the tractor by 
the plaintiff under the general contract. From the testimony of Atkin- 
son and Hinton, it would seem that as to the "International Tractor'' 
there was an agreement that this tractor should be held by plaintiff 
on consignment and sold by defendant's general sales manager, Mr. 
Smith. This was recognized by the parties for years. That this was 
an agreement made by "Mr. Smith, representative of the defendant, 
called the 'block man,' who was general sales manager for this territory." 
This agreement was also recognized by Mr. Hummerickhouse, collector 
for defendant and other agents of defendant for years. I t  is true that 
the following provision is in the "sale contract and order." "It is 
understood that this order is then subject to the acceptance of the com- 
pany's branch manager having charge of the purchaser's territory, and 
that this contract contains the entire agreement between the parties with 
reference thereto, and that there shall not be any change in any of the 
prices, terms or conditions printed therein, unless such change is made 
and accepted in writing, by said branch manager." 

Walker,  J., in  Medicine Co. v. Mizell, 148 N. C.,  p. 388, says: "But 
it is positively stated in the order, as we have said, that there is no 
agreement, verbal or otherwise, affecting the terms of the order, except 
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the one expressed therein, and to this the defendant freely assented by 
signing the written instrument. The well-settled rule of law forbids 
him now to show the contrary by oral testimony. I t  was therefore im- 
proper to admit the evidence to show that the goods were to be returned, 
at  his option, if not sold within ninety days, as this clearly contradicts 
the express terms of the contract." Colt v. Turlington, 1184 N. C . ,  139; 
Colt v. Springle, 190 N. C., 230. 

The "sale contract and order" (part  sec. 10) has also this provision: 
"In addition to the goods now ordered, all goods heretofore or hereafter 
shipped to the purchaser between the dates of 1 November, 1920 and 
31 October, 1921, both inclusive, shall be considered as sold under this 
contract, and subject to all of its provisions, except d~ different prices 
or t e r m  have been or may be agreed upon at the time." 

The same kind of "sale contract and order" were enteised into by and 
between plaintiff and defendant for the previous years. The testimony 
of Hinton is to the effect that at the time the terms were different as to 
the '(International Tractor." From his testimony and .itkinson's, this 
was recognized by defendant's agents for years, both Smith and Hum- 
merickhouse and others. 

I n  Manufacturing Co. v. McPhail, 181 N. C., 208, it is said by 
-4 llen, J.: "Negotiations and conversations preparatory to the execu- 
tion of a written contract are merged in the writing, and evidence will 
not be received of a contemporaneous agreement which contradicts its 
terms. To do so would be 'contrary to the well-settled rule,' as stated 
by the Chief Justice in Wallier v. Venters, 148 N. C., 388, where he 
said: 'It is true that a contract may be partly in writing and partly 
oral (excapt when forbidden by. the statute of frauds), a.id that in such 
cases the oral part of the agreement may be shown. But this is subject 
to the well-settled rule that a contemporaneous agreement shall not con- 
tradict that which is written. The written word abides, and is not to 
be set aside upon the slippery memory of men, citing Blz.snight v. Job- 
bing Co., 148 N. C., 350.' Cherokee County v. Meroney, 173 N. C., 
655." 

The contract in the present case has an exception and expressly pro- 
vides that a part of the contract, to wit, "different prices o r  terms" may 
be agreed upon at the time. Black's Law Dictionary (2tl ed.), p. 1146, 
speaking to the definition of terms, says: ('In the law of' contracts and 
in court practice, the word is generally used in the plural, and 'terms' 
are conditions; propositions stated or promises made which, when as- 
sented to or accepted by another, settle the contract and bind the parties. 
Webster. See Hutchinson v. Lord, 1 Wis., 313, 60 An~er.  Dec., 381; 
8. v. Fawcett, 58 Neb., 371, 78 N. W., 636; Rolces v. A~izazon Ins. Co., 



N. C.] S P R I N G  TERM, 1926. 297 

51 Md., 513, 54 Am. Rep., 323." We think plaintiff comes under the 
exception clause and can show the terms by parol. 

There can be no question about the authority of Smith, who the testi- 
mony shows was "general sales manager for this territory," of defend- 
ant, to make such an agreement. 

I t  has been held that where the powers of the selling agent are gen- 
eral, it is competent for him, with the consent of the purchaser, to 
rescind a prior executed sale, revest the title, and make a conditional 
sale to the same purchaser on terms which would leave the property at 
his principal's risk until the conditions were performed. Scott v. Wells, 
6 Watts & S., 357, 40 dm. Dec., 568. 

An agent authorized to sell may stipulate as one of the terms of sale 
that the goods sold may be returned if not satisfactory. Oster v. N i c k l ~ , y ,  
35 Minn., 243, 28 N. W., 710; Eastern Mfg.  Co. v. Brenk, 32 Tex. Civ. 
App., 97, 73 S. W., 538. I f  intrusted with an article to sell, with no 
restrictions on his authority, he may sell subject to trial, and agree that 
the property may be returned and the sale rescinded if the article is not 
satisfactory to the purchaser. Deering v. Thorn., 29 Minn., 120, 12 
N. W., 350. And after entering into a contract for the sale of a ma- 
chine, the agent has authority to modify the contract by agreeing that 
the purchaser may take the machine home, try it, and if not satisfac- 
tory, return it, and the sale be rescinded. Warder & B. & G. Co. v. 
Pischer, 110 Wis., 363, 85 N. W., 968." Beck v. Wilkins-Ricks Co., 
186 N .  C., 214; Fina~tce Po. v. Cotton X i l l s  Co., 187 N. C., 240; 
Hunstrcker v. Corbitt, 187 N .  C., 503; Kelly v. Shoe Co., 190 hT. C., 409. 

There was sufficient evidence in regard to the "International Tractor" 
to have been submitted to the jury-the probative force was for them. 

The nonsuit in regard to this aspect of the case cannot be sustained. 
For the reasons given, the judgment below is 
Reversed. 

I. J .  YOUNG v. C. A. STEWART. 

(Filed 3 March, 1926.) 

1. Evidence--Identity. 
In an action to recover possession of a diamond owned by the plaintiff 

and at the time in the defendant's possession, evidence as to how and 
when the plaintiff lost his diamond is immaterial. 

2. EvidencoExclamatiomRes Gestse-Spontaneity. 
Spontaneous declarations uttered at or near the time of an occurrence, 

when pertinent to the inquiry, are pars rei gestce. 
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3. Appeal and Erro-Evidence--Examination-]Prejudicial and 
Unresponsive Answel~Motions-Objections and Exceptions. 

Where the answer to a question asked on cross-examination is not 
responsive, and is prejudicial to  the party asking it, exception for an 
appeal must be made on refusal of a motion to strike i t  out. 

4. Evidence-Res Gestae-Exclamations, 
Where the plaintiff has identified a diamond ring in defendant's pos- 

session, the subject of the action, there was evidence that  the plaintiff 
and his wife were together when she suddenly exclaimed, "I have lost 
the set out of my ring": Held,  not incompetent as  hearsay for  the hus- 
band to testify to this declaration on the trial as  i t  was pars rei gcstce. 

5. Same--Hearsay. 
I t  is  not absolutely required that  exclamations must w made immedi- 

ately a t  the time of the occurrence to  be pars rei gsstn ,  though remote- 
ness of time may be considered upon the question as  to whether they were 
involuntary or narrative. 

6. Appeal and Error-PrejudiceCorroborative Evidence. 
Held,  under the facts of this case, that plaintiff's wit'e told the plain- 

tiff',, her husband, that the band in which the diamond was set had been 
lost, was incompetent, but nonprejndicial, and the testimony of this 
witness that the diamond would fit the lost setting was competent ;IS 

relating to the credibility of his other testimony. 

7. Appeal and Error-Prejudice. 
The erroneous admission of evidence upon the trial to  be rerersible 

error, must be shown to have been prejudicial to the appellant. 

8. Appeal and Error-Evidence-Harmless Error. 
H ~ n r s a y  evidence may be rendered harmless by the same evidence given 

without objection by the al~pellant. 

9. Trials-Argument s--4greement as to Time-Discretion of Court. 
TVhere a t  the suggestion of the trial judge the counsel for the parties 

: I : I \ ~  not agreed 3s to the length of the argument to t h ~ ?  jury, they can- 
not complain that he has exercised his legal discretion in not extend- 
ing it. 

10. New Trials--N,ewly Discovered Evidence-Supreme CcrurtPrejudice. 
A new trial will not ordinarily be granted by the Supreme Court upon 

newly discovered evidence that  is cumulative or contrzldictory of some 
of the evidence on the trial, when it  does not appear t h ~ t  it would have 
influenced the jury in rendering their verdict. 

APPEAL by  defendant  f r o m  Sinclair, J., a t  October Term, 1935, of 
VANCE. NO error .  

Action b y  plaintiff to  recover of defendant a diamond. Plaintiff al- 
leges t h a t  he is the  owner of a diamond, which was  1o:t f r o m  t h e  set- 
t ing on a r ing,  worn  by h i s  wife, while  h e  a n d  h i s  wife  were at tending 
a meeting i n  a Chautauqua  tent i n  t h e  ci ty  of H e n d e r s m ,  N. C.; t h a t  
th i s  diamond w a s  seen by plaintiff,  some t i m e  af ter  i t s  'oss, i n  the pos- 
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session of defendant; that plaintiff after inspecting the diamond with 
defendant's permission, informed defendant that the diamond in  his 
possession was the same which plaintiff had lost; that defendant refused 
to deliver said diamond to plaintiff, although requested by him so to do. 

Defendant denies that plaintiff has lost or owns a diamond; he admits 
that he has in his possession a diamond, and that plaintiff has seen 
and inspected the same; he alleges that he, and not the plaintiff, is the 
owner of this diamond. 

The issue submitted to the jury was as follows: 
"Is the diamond in question the property of I. J. Young?" The jury 

having answered this issue, "Yes," it was adjudged that "I. J. Young 
recover of C. A. Stewart the diamond in question, now in his possession 
and about which this controversy was had, at once, together with costs, 
to be taxed by the clerk." From this judgment defendant appealed to 
the Supreme Court. 

P E ~ T ~  1I Kittrell, Kittrell & Kiftrell and Zollicofer Le. Zollicofer for 
plaintiff. 

T .  T .  Hicks Le. Son, Thos. M.  Pittman and A. A. Bunn for defendant. 

CONNOR, J. Plaintiff, as a witness in his own behalf, testified: '(Some 
months ago I saw a diamond in the possession of C. A. Stewart. I 
examined the diamond. I t  is mine. The diamond was originally my 
uncle's, and it came to me through his widow's will. I t  was first in  a 
shirt stud, for shirt or tie. While screu-ing it in one morning I twisted 
it off. Theq I had it set in a band ring. I wore it for some time. 
After I mas married, my wife wore it. I t  was lost in the Chautauqua 
tent, and we could not find it. My wife was wearing the ring when the 
diamond was lost. The band was burst on both sides-just the stone 
was lost. The next time I saw the diamond was when Mr. Stewart had 
it. I communicated with Mr. Stewart. H e  very kindly brought it up. 
I looked at it, my wife looked at it, my brother and sister looked at it, 
I am positive i t  is the same stone. 

"I allege in nly complaint that the stone weighed 4% karats. I 
know exactly what it weighs-between 3 and 4 karats. I identified the 
stone in the possession of C. A. Stewart as my diamond by its size, its 
cut, and by the particular flaw i t  has through the center. I think I can 
describe the flam-it is what a jeweler would call a bubble; do not 
know whether I could describe i t  more definitely than that. I think 
there is another marking-a small scar on the side of it where it was 
scratched in resetting on one occasion. Mr. Mixon scratched it. T did 
not see him scratch it. The scratch mas on it when i t  came from him. 
The scratch was not on it when it went to him. 
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"I wore the stone from 1893 or 1894 until 1900. I was thoroughly 
familiar with the stone. I state positively that the diamond in question 
is my stone. I t  was lost in June, 1923." 

On cross-examination, plaintiff teetified that he was with his wife 
when she lost the diamond. The following questions and answers ap- 
pear in the record: 

"Q. How did you know she had lost i t ?  A. Because she said, 'I 
have lost the set out of my ring.' Certainly I did not see my wife lose 
the diamond. I f  I had, I should have picked it up. I t  was lost at  the 
Chautauqua tent. My wife was sitting directly behind me. I have not 
the band now. She has lost that. 

"Q. How do you know it is lost? A. She told me so." 
Defendant, in apt time, objected to the answer to each of the fore- 

going questions, and moved the court to have same stricken from the 
record, for that it appeared from said answers that wi tn~ss  was testify- 
ing from hearsay, and that this testimony was therefore incompetent. 
The objection was not sustained and the motion was deni?d. Defendant 
excepted. 

Plaintiff on his cross-examination further testified: "The diamond I 
lost weighed 3 and 51-100 karats. Mahler in Raleigh has weighed it. 
I saw it weighed within the last two years-since this suit was started." 

"Q. You saw the diamond you are suing for weighed? A. Mr. 
Mahler told me in  his store that i t  weighed 3 and 51-100 karats." 

Defendant objects to foregoing answer. Objection overruled. De- 
fendant excepted. There mas no motion to strike this answer from the 
record. 

Witness further testified: "I have seen this diamond weighed in 
Mahler's store. I have seen the diamond my wife lost wcighed in  Mah- 
ler's store. The diamond I got under the will of my Aunt Pattie 
Young was weighed by a jeweler in my presence before it was lost. 
E. E. Hight is the person who weighed it. I do not know whether he 
is living or not. I saw him weigh it, and did know whrit i t  weighed." 

Question by the court: "How did that correspond w ~ t h  the weight 
of Mahler?" Defendant objects. Objection overruled; defendant ex- 
cepted. 

A. "Very well. Mr. Hight told me that the diamord weighed be- 
tween three and four karats. Mahler's weight was 3 and Ell-100 karats." 

Defendant objected; objection overruled; defendant excepted. There 
was no motion to strike this testimony from the record. 

Defendant assigns as error the admission of the testiniony of plain- 
tiff, as evidence (1)  that the diamond and the ring in which it was 
set were lost for that it appears that this testimony w ~ s  based solely 
upon hearsay, to wit, statements made to witness by his wife, who did 
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not testify and was not sworn as a witness at the trial, and (2)  that 
the diamond which was bequeathed to him by his Aunt Pattie weighed 
between 3 and 4 karats, and that the diamond which was in defendant's 
possession weighed 3 and 51-100 karats, for that it appears that this 
testin~ony was also based solely upon hearsay, to wit, statements made 
to witness by Nr .  Hight and Mr. Xahler, neither of whom testified 
or was sworn a$ a witness at  the trial. 

There was competent eridence, to which there mas no objection, that 
plaintiff was the oxvner of a diamond, which r a s  bequeathed to him 
by his aunt, and which had formerly been owned by his uncle. Plain- 
tiff's right to recover the diamond in the possession of defendant was 
not dependent upon a finding by the jury that this diamond had been 
lost; if the diamond which defendant admitted was in his possession 
and which plaintiff did not deny he had purchased from a third person, 
was the identical diamond which plaintiff owned, then plaintiff was 
entitled to recover, regardless of whether it had been lost or not. There 
was no contention by defendant that if the jury should find that plain- 
tiff had ever owned the diamond in question, as he alleged, he had 
ceased to own it. The manner in which it had passed from his posses- 
sion was immaterial, for i t  was not contended that he had parted with 
the title. The question chiefly involved in the issue, to be determined 
by the jury, was whether the diamond in defendant's possession was 
the same diamond which plaintiff owned, under the will of his Aunt 
Pattie Young. 

The rule with respect to hearsay testimony as evidence, is stated by 
Justire H o k e  in S.  v. Springs, 184 N. C., '768, as follows: "With certain 
recognized exceptions, applicable chiefly in civil causes, and unless ex- 
pressly made so by statute, hearsay evidence is not competent in the 
trial of issues determinative of substantial rights, a position particu- 
larly insistent where such issues involve the life or liberties of the 
litigant." Smith v. X o o r e ,  149 h'. C., 185 ; 1st Elliot on Evidence, secs. 
315-319, Greenleaf ( I6  ed.), see. 99a; Lockhart on Evidence, see. 138. 
"Evidence, oral or written, is called hearsay when its probative force 
depends in whole or in part upon the competency and credibility of 
some person other than the witness by whom i t  is sought to produce it." 
11 A. & E. (2  ed.) 520. This definition was approved by J u s f i c e  Brown 
in Xing v. Bynunz, 137 K. C., 492, and is cited with approval by 
Jus t i ce  Brogden  in the recent case of S. L.. Lass i f e r ,  ante, 210. The 
grounds upon ~vhich hearsay testimony is excluded as evidence are 
stated and discussed in the opinion in each of these cases. Jus t ice  
Brown says: "There are exceptions to  this general rule excluding hear- 
say evidence laid down by the text-writers on eridence, such as admis- 
sions, confessions, dying declarations, declarations against interest, an- 
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cient documents, declarations concerning matters of public interest, 
matters of pedigree, and the res gestle." Hearsay testimony which 
does not come within any exception td the general rule of exclusion is  
incompetent, and should not be admitted; Sloan Bros. v. Sawyer-Pelder 
Co., 175 N .  C., 657; if the answer to a question asked on (cross-examina- 
tion of the witness discloses that i t  is based upon hearsay and i t  is not 
within an exception to the general rule, it should, upon m A o n ,  made in 
apt time, be stricken from the record; S .  v. Qreen, 187 N .  C., 466; Gil- 
land v. Stone Co., 189 N. C., 786. I f  a question, addressed to a witness, 
on cross-examination, for the purpose of impeachment, elicits an answer, 
which is responsive to the question, but which is incompotent, such an- 
swer will not be held as reversible error, unless a motion to strike the 
same from the record is made in  apt time, and overruled by the court, or 
unless if such motion is made and overruled, the answer is clearly preju- 
dicial; S .  v. Green, supra. An assignment of error will not be sustained 
unless same is based upon an exception to the refusal of a motion to 
strike out. 

The testimonv of the witness in this case that the diamond and the 
ring, with the bursted setting, were both lost was clearly based, in  part, 
at least, upon statements made to the witness by his wife. The testi- 
mony was given by witness in answer to questions addrewed to him on 
cross-examination. Defendant, in  apt time, objected to the answers, 
and moved the court to strike same from the record. Defendant ex- 
cepted to the refusal of these motions. These assignments of error, are 
therefore properly presented to this Court upon defendant's appeal 
from the judgment. 

The exceptions were well taken, unless the testimony comes within 
a well-recognized exception to the general rule; otherwise, the assign- 
ments of error must be sustained, unless the error was clearly non- 
prejudicial. 

A statement made as a part of the res gestm may be given as evidence, 
although the person by whom the statement is made doer1 not testify as 
a witness at  the trial. "Res gestle is generally defined," says Fzcrches, 
C. J., in Summerrow v. Baruch, 128 N.  C., 202, "to be what is said or 
done contemporaneous with the fact sought to be established, or, at  
least, so nearly contemporaneous in point of time as to constitute a 
part of the fact to be proved, and to form a part of it, or to explain it." 
The statement must be instinctive rather than narrative or the result 
of deliberation. "In order for a declaration to be admis3ibls as a part 
of the res gestle, i t  must be the spontaneous utterance of the mind, while 
under the influence of the transaction, the test being, i t  has been said, 
whether the declaration was the facts talking through the party or the 
party talking about the facts." 22 C. J., 461, sec. 549, and cases cited; 
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S. v. Spivey, 151 N .  C., 676; S. v. Bethea, 186 N. C., 23. I t  is said 
that "the modern tendency seems to be to treat spontaneity as a substi- 
tute for contemporaneousness, so that the act or declaration is not re- 
quired to be exactly coincident in point of time with the main fact, 
but may even be separate from it by a considerable length of time, pro- 
vided i t  is so immediately and closely connected with the main fact 
as to be practically inseparable therefrom, and serviceable to a clear 
understanding thereof, the element of time being of importance merely 
as bearing on the question of spontaneity." 22 C. J., 452. I f  a declara- 
tion is admissible as part of the res gestm, i t  is competent, no matter 
by whom said. Queen v. Ins. Co., 177 N. C., 34. 

Applying these principles, it was competent for the witness to testify 
that while he and his wife were in  the tent, at  the Chautauqua, she, 
sitting directly behind him, said, "I have lost the set out of my ring." 
The witness testified that the last time he saw the diamond before he 
and his wife went to the Chautauqua, was when his wife was at supper 
on the night that they went to the Chautauqua; that she made the state- 
ment within fifteen minutes after she lost i t ;  that the next time he saw 
the diamond i t  was in the possession of defendant. The testimony was 
competent as evidence that the diamond was lost from the setting on 
the ring that night and that Mrs. Young first discovered her loss when 
in the tent at  the Chautauqua. I t  was a spontaneous statement made 
bp the wife to her husband immediately upon her discovery of the loss. 
There was no error in refusing the motion to strike this testimony 
from the record. 

Upon the same principles, however, me must hold that it was error 
for the court to refuse to allow the motion to strike out the testimony 
that his wife had told him that she had lost the band on which was 
the setting from which the ring was lost. This statement does not ap- 
pear to have been spontaneous; it was narrative and not a part of the 
res gestc~.  I t  was competent, however, for plaintiff to testify that he 
did not have the band at the time of the trial. This was a circumstance 
to be considered by the jury in determining the credibility of the wit- 
ness' testimony as to the identity of the diamond. I t  was immaterial 
why he did not then have the band, if in fact he did not have it, and 
we cannot hold that the refusal of this motion is reversible error. 

The fact that the x~itness did not offer his wife as a witness in his 
behalf was doubtless urged in the argument against his contentions; his 
failure, however, to produce her as a witness did not render his testi- 
mony as to her declaration that she had lost the diamond incompetent, 
for while it was hearsay, it was part of the res gestm. His failure to 
produce the setting from which he contended that the diamond in 
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possession of defendant was lost, so that the jury might ascertain 
whether or not the diamond would fit in the setting, was ;L circumstance 
doubtless urged upon the jury i n  the argument as affecting his credi- 
bility; his failure to show why he did not produce the band at the 
trial, was not material, except as affecting his credibility. 

Plaintiff testified on cross-examination that the diamond which he 
owned, and which he then had in his possession, was wsighed by Mr. 
Hight, a jeweler, at Henderson, N. C.; that the diamond, of which he 
alleged he was the owner, and which was then in the possession of de- 
fendant, was weighed by Mr. Mahler, a jeweler at  Raleigh, N. C.; that 
he was present when each jeweler weighed the diamond. H e  further 
testified that Mr. Hight, at the time, stated that the diamond weighed 
between 3 and 4 karats; that Mr. Mahler, stated that the weight of the 
diamond in defendant's possession, was 3 and 51-100 karais. I n  response 
to a question from the court, witness stated that the weight of the 
diamond weighed by Mr. Hight corresponded very well with the weight 
of the diamond weighed by Mr. Mahler. Defendant assigns as error 
the refusal of the court to sustain his objections to this testimony. The 
record discloses that defendant excepted to the refusal of the court to 
sustain these objections, but does notdisclose that defendant moved that 
the answers to the questions on his cross-examination be stricken out. 
Conceding that the answers were based on hearsay, and ].hat the state- 
ments of the jewelers are not part of the res gestce, or vrithin any ex- 
ception toi the general rule, excluding hearsay as evidence, the assign- 
ments of error cannot be sustained, for they are not based upon excep- 
tions to the refusal of a motion to strike out the answers; S. v. Green, 
supra. Plaintiff had testified on his direct examination that he knew 
the weight of the diamond, which was lost by his wife in  the Chau- 
tauqua tent. Defendant later testified that an employee of Mr. Nahler 
weighed the diamond in his possession, and said that it veighed 3 and 
51-100 karats. 

Other assignments of error based upon exceptions to ;he admission 
or exclusion of evidence cannot be sustained; to constitute reversible 
error, the evidence admitted must not only be incornpeten:, but it must 
be prejudicial and calculated to influence the minds of the jurors 
against the appellant; Ring v. B y n u m ,  s u p m .  Unless ),he testimony 
excluded clearly would have affected the jury in answer ng the issue, 
we cannot hold such exclusion to be reversible error. The1.e is sufficient 
evidence in this record, unobjected to, and clearly competent, to support 
the verdict; both the testimony admitted as evidence, and (,hat excluded, 
upon objection, influenced the minds of the jurors, or could have in- 
fluenced them only in  determining the credibility of rllaintiff as a 
witness. 
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There was no error in the refusal of the court to limit the argument 
of counsel. There had been no agreement as to time for arguments to 
the jury. The suggestion of the judge made before the argument be- 
gan, that counsel for both parties agree upon time for argument, was 
not accepted by counsel, and the matter was in the court's discretion. 
Nor does it appear clearly that the jurors did not hear the judge, while 
he was reading the statement of defendant's contentions, as requested 
by counsel for defendants, because the judge read the same in a low 
tone of voice. His  Honor replied to the suggestion of counsel that the 
jurors were not hearing him for this reason, "I'm doing the best I can." 
Upon a renewal of the suggestion by counsel, at  the conclusion of the 
charge, his Honor stated, "If any of the jury say that they did not 
hear them, somebody else may read it again, but I shall not read it 
again." No one of the jurors said that he had not heard the conten- 
tions as his Honor read them; it must be presumed that they did hear 
the contentions as read by his Honor. 

The motion for a new trial first made in this Court on the ground 
of newly discovered evidence must be declined. This is an affidavit of 
Mr. Mahler of Raleigh to the effect that he had never personally weighed 
a diamond for plaintiff or defendant; that he had been informed by 
Mr. Snider, his employee, that he weighed a diamond for defendant, 
and that it weighed 3 and 51-100 karats. This is merely in contradic- 
tion of plaintiff's testimony and is not sufficient to support the motion; 
Land Co. v. Bostic, 168 N. C., 99. 

Upon a careful consideration of the assignments of error relied upon 
by appellant, we conclude that there is 

No error. 

A. W Y L I E  MOORE, JOS. B. CHESHIRE,  J R ,  THEO.  G. EBIPIE, S. H. 
JORDAN, E .  T. STEDBIAN, E. G. THOBIPSOX, J. J .  I A W S O X  A Y D  W. L. 
RA?JKIN, O N  BEIIALF O F  THEMSELVES AKD ALL OTHER CITIZENS A V D  RESI- 
DENTS OF TFIE STATE OF NORTH CARQLISA, v. R.  R. BELL,  R.  P. BIIDGETT, 
R. L. GRlGGS, P I E R C E  HAJIPTON A V D  T. S. N E W B E R S ,  M E M R ~ S  OF 

THE GABIE COBIRIISSIOX OF CURRITUCR COUXTT, S O R T H  C'ARO- 
LINA. 

(Filed 3 March. 1926.) 
1. Game--Hunting. 

Neither residents of the State nor nonresidents thereof hare a right to 
hunt game except as  is conferred by the State. and the Legislntnre has 
the constitutional authority to regulate or prohibit hunting, to f i - ~  licenses 
therefor upon the payment of money, and generally to regulate huuting, 
making the riolation of statutes on the subject a criminal offense and 
punishable. 
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2. Same--Police Regulations-Statutes. 
The i~nposition by statute of a license fee for hunting game comes 

within the police powers of the State, and is not a rever.ue measure on 
the subject of taxation. 

3. Game--Constitutional Law-Statutes-Several Readings--"Aye" and 
"Now Vote. 

A statute regulating the hunting of game and imposing a privilege fee 
therefor, is not required by our Constitution for its validity to pass on 
several days in each branch of the Legislature, with "aye" and "no" vote 
taken on its several readings. 

4. Same-Property Rights. 
A resident of the State who has no property in a county subject to 

legal game laws and regulations, is not deprived of any right absolute 
or relative because of the local regulations of game requiring the pay- 
ment for the privilege of hunting and making a violation of the law a 
criminal offense. 

The remedy by injunction to test the constitutionality of a local game 
law, making a violation of the statute a criminal offense, when property 
rights are not affected, is not open to one who has not violated the act, 
the remedy being at Ian7, upon the violation of the criminal statute 
creating the offense. 

CLARKSON, J., concurring. 

APPEAL by defendants from order of his Honor, Jantes L. Webb, 
Judge Superior Court, at Chambers, dated 22 October, 1925, from MECK- 
LEKBURG. Reversed and dismissed. 

Action by plaintiffs, citizens and residents of the Stsite of North 
Carolina, to restrain and enjoin defendants, members of the Game Com- 
mission of Currituck County, from enforcing the provisicns of certain 
statutes enacted by the General Assembly of North Carolina, creating 
a Game Commission for Currituck County, and conferring upon said 
commission certain powers relative to the protection of Tame in said 
county, upon the ground that said statutes are in violation of the Con- 
stitution of North Carolina, and therefore void. From o-der restrain- 
ing and enjoining defendants from acting as members of said game 
commission, or in any way carrying out or attempting to (carry out the 
provisions of said statutes, un t i l  the final hearing of the action, de- 
fendants appealed to the Supreme Court. 

C. A. Cochran and Cansler & Cansler for plaintiffs. 
A. M .  Simmons and J .  C. B. Ehringhaus for defendant:;. 

CONKOR, J. Section 1 of chapter 266, Public-Local Laws 11921, entitled 
"An act for the improvement of the roads and for the better protection 
of game in Currituck County," is as follows: 
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"Section 1. That no one shall hunt, shoot, kill or t rap any wild duck, 
geese, brant, or other wild fowl, or act as guide to any one so engaged, 
from shore, marsh, blind or battery or other floating device, on or 
adjacent to the waters of Currituck Sound, or its tributaries in Curri- 
tuck County, unless he shall have obtained from the clerk of the S u p e  
rior Court a hunter's license as hereinafter provided." 

Section 2 of said chapter prescribes the amounts to be charged for 
a hunter's license, and makes it the duty of the clerk of the Superior 
Court of Currituck County to issue license upon receipt by him of 
application therefor, and payment by the applicant of the amount pre- 
scribed by the statute. This amount raries, dependent upon whether 
or not the applicant is a resident of the State of North Carolina, and, 
if he is a resident of the State, whether or not he is a resident of Curri- 
tuck County. The amount to be paid by a nonresident of the State 
is $75, with a fee of $2.00 to the clerk; by a resident of the State, who 
is not a resident of Currituck County, $5.00, with a fee of fifty cents 
to the clerk; and by a resident of Currituck County, a fee of twenty- 
five cents to the clerk. All applicants for a hunter's license, who are 
not residents of said county, are required to furnish information, in 
their applications, for the purpose of identification. 

Section 3 of said chapter provides that no one but a resident of Cur- 
rituck County shall own or operate a battery or other floating device 
used in thei hunting of mild fowl on the waters of Currituck Sound or 
its tributaries in Currituck County, and requires that a resident of said 
county who owns or operates such battery or other device shall secure 
from said clerk a battery license, for which the sum of $25.00, with a 
fee of fifty cents to the clerk is to be charged; the number of batteries 
for any one season is limited to thirty, and priority in the issuance of 
battery licenses is given by the statute to persons who owned and oper- 
ated batteries during the season of 1919-1920, provided applications are 
made by such persons not later than 15 October. After said date, 
priority is given to applicants in the order of the filing of their appli- 
cations. The owner of a battery may sell and transfer his battery, 
together with his right to priority in the issuance of license for the 
succeeding season, as provided in  the statute. 

Section 10 of said chapter provides that "the funds received by the 
clerk of the Superior Court from the sale of licenses provided for in 
this act shall be turned over to the treasurer of Currituck County, and 
from the funds so received the said treasurer shall pay such sums as 
may be approved by the game commission, hereinafter provided for, 
as necessary to secure the proper enforcement of the game laws of Cur- 
rituck County, and shall turn the balance of such money into the road 
fund of said county." 
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Section 11 of said chapter prescribes penalties for violation of the 
provisions of the statute. The minimum penalty is a fine of $25.00; 
the court is empowered to impose a fine of twice the an-ount fixed by 
statute for a proper license, upon any one convicted for such violation. 
I n  addition to the fine, a license issued in accordance with the pro- 
visions of the statute may be revoked. when the holder of such license 
has been convicted of a violation of any of the pro~isions of the statute 
applicable to him. 

Section 12 of said chapter provides for a game commirsion for Cur- 
rituck County. to consist of five members: three of these are the clerk " ,  
of the Superior Court, the chairman of the board of county commis- 
sioners, and the chairman of the road commission of said county, who 
are members ex of lc io ;  the other two members are citizens of Currituck 
County, elected by the three members ex oflicio. I t  is provided that 
members ex o,flicio shall serve during the terms of their respective 
offices; each of the two elected members holds for a term of two years. 

"The Game Commission shall hare charge of the enforcement of this 
and other game laws of Currituck County and the appointment of a 
game warden, or of game wardens, and shall fix his or-their compensa- 
tion. The said commission is authorized and empowered to prescribe 
rules and regulations for the enforcement of the game laws and the 
protection of game in said county, not inconsistent with I he provisions 
of this act." 

"The Game Commission herein established shall have the Dower to 
reduce the license fees named in this act to such sums as I hey may find 
to be best from a revenue standpoint for Currituck County. The said 
game commission shall also hal-e power, and it shall be its duty to 
make such rules and regulations in  regard to applications for and the 
granting of licenses as the actual operation of this law and its inter- 
pretations by the courts may disclose to be helpful in or necessary to 
the reasonable execution and enforcement of the law; provided such 
rules and regulations shall not be inconsistent with the terms of the 
act itself, or with the law of the land." I t  is further orovided that 
"if any section or subsection of this act shall be repealed or held 
invalid, all the other sections and subsections shall remain in full force 
and effect." 

Chapter 266, Public-Local Laws 1921, mas amended by chapter 168, 
Public-Local Laws, Extra Session, 1921, and was further amended by 
chapter 543, Public-Local Laws 1925, chapter 488, Public-Local Lams 
1923, entitled "An act for the better protection of game in Currituck 
County," provides ('that a person or persons using a stationary or float 
blind in the waters of Currituck Sound for the accommodation of 
sportsmen shall pay a license tax to said county of five dollars on each 
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and every blind so used. Said license to be issued by the clerk of thc 
Superior Court of said county. The said clerk's fee shall be fifty cents 
for each and every set of licenses used under this act." Any person 
convicted of the violation of this act shall gay a fine of ten dollars. All 
sums collected for licenses under this act shall be applied to  the high- 
ways of Currituck County. 

Plaintiffs allege that said statutes are invalid for that they are reve- 
nue measures. I t  is admitted that the bills p ro~id ing  for their enact- 
ment were not read three several times in each house of the General 
Alssemhly; did not pass their three several readings in each house on 
three different days, and that the yeas and nays on the second and third 
readings were not entered on the journals as required by Article I T ,  
sw. 14, of the Constitution of Xorth Carolina. Plaintiffs further allege 
that the statutes arc invalid for that they arbitrarily and unlawfully 
discri~riinate in favor of residents of Currituck County and against 
residents of other counties in the State, with respect to the amount of 
the license fee for hunters in said county, and with respect to the owner- 
ship and operation of batteries or other floating devices used in the 
hunting of wild fowl on the waters of Currituck Sound and its tribu- 
taries in said county; and they further allege that said statutes are 
invalid for that they unlarvfully and wrongfully undertake to create a 
monopoly and perpetuity in the ownership and right to operate batteries 
and other floating devices to be used in the hunting of wild fowl on the 
waters of Currituck Sound, or its tributaries in said county for the 
benefit of a favored class, to wit, those persons who owned and operated 
such batteries or other floating de~ices  during the season immediately 
preceding the enactment of the act. 

Vpon motion of plaintiffs, an order requiring defendants to appear 
before the resident judge of the Fourteenth Judicial District, at  Char- 
lotte, S. C., to show cause why injunction prayed for in the complaint 
should not he granted was served on defmdants i n  Currituck County. 
At the hearing, the court was of the opinion that the statutes are in- 
mlitl upon all thrce grounds, upon which they are attacked by plain- 
tiffs, ancl thereupon ordcrrtl that "defendants and each of them, be and 
they are hereby enjoined ancl restrained from and after I December, 
1923, and until the hearing of thir action upon its merits, from acting 
as members of a Game Comnlission for Currituck County, or in any 
way carrying out or attempting to carry out any of the provisions of 
chapter 266, Public-Local Laws 1921, or of chapter 168, Public-Local 
L a ~ m ,  Extra Session, 1921, or of chapter 488, Public-Local Laws 1923, 
or of the act known as House Bill 1624, Senate Bill 1429 of the session 
of the General Assembly of North Carolina for the year 1925." (Chapter 
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543, Public-Local Laws 1925.) Defendants excepted to this order, and 
assign same as error. 

Defendants' first contention, upon their appeal to this Court, is that 
the order herein is erroneous, for that this is an action to restrain and 
enjoin the enforcement of a statute, defining certain acts as crimes, and 
prescribing punishments therefor. Defendants contend that for this 
reason the action cannot be maintained. 

Neither of plaintiffs is a resident of Currituck County. I t  is not 
alleged in the complaint, nor is it found by the court that either of 
plaintiffs has any property or property rights which are or may be 
affected by the enforcement of any of the provisions of these statutes, 
which plaintiffs allege are invalid, because in contravention of the 
Constitution of North Carolina. These statutes do not deprive plain- 
tiffs of any rights, absolute or relative; neither of them has any right, 
natural or by virtue of his citizenship in North Carolina to hunt, shoot, 
kill or trap any wild fowl, or to own or operate batteries or other 
devices for hunting wild fowl on the waters of Currituck Sound, or its 
tributaries in Currituck County. No person, whether a resident or 
nonresident of the State, has a right to fish in the wate1.s or to hunt 
game on the lands of this State except as such right is conferred upon 
him by the State. "The right of fishery, as well as of hunting, rests in 
the State, and is subject absolutely to such regulations arl the General 
Assembly may prescribe and can be exercised only at such times and by 
such methods as i t  may see fit to permit.'' Daniels v. Homer, 139 
N. C., 219. 

"The ownership of game is in the people of the State, and the Legis- 
lature may withhold or grant to individuals the right to hunt and kill 
game, or qualify or restrict it, as in its opinion will best subserve the 
public welfare." "So well recognized is it that ownership of game and 
fish is in the State and not in indiriduals, that the decisions are uni- 
form that a State may confer exclusive right of fishing and hunting 
upon its citizens and expressly exclude nonresidents, without infringing 
that provision of the Constitution of the United States (Art. IV, sec. 2) 
which provides that 'the citizens of each State shall be entitled to all 
the privileges and immunities of citizens in the several States.' " S. v .  
Gallop, 126 K. C., 979. The right of the State, in the exercise of its 
police power, to make the hunting of game, without a license, unlawful, 
is too well established to be now the subject of controversy. Nor can 
the right of the State to require the payment of a fee for' such license 
be questioned. 

I t  is only in the event that plaintiffs, or any one of them, hunt, shoot, 
kill or trap wild duck, geese, brant or other wild fowl, or act as guide 
to one so engaged, from shore, marsh, blind, battery or other floating 
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device, or own or operate a battery or other floating device, used for 
the hunting of wild fowl, or use a stationary or floating blind for the 
accommodation of sportsmen, without having first obtained the license 
required by the statutes, that they or either of them can be affected by 
the prorisions of the statute, which make such acts unlawful. only 
those whose conduct is in violation of these statutes may be prosecuted. 
I f  either of the plaintiffs shall be charged with a riolation of these 
statutes, and prosecuted therefor in a court of competent jurisdiction, 
he may plead in defense the invalidity of the statutes upin the same 
grounds as those alleged in the complaint in this action. If such plea 
be sustained, he cannot be conricted or punished. His  remedy at law is 
complete. Plaintiffs by this action have invoked the equitable juris- 
diction of t h ~  S u ~ e r i o r  Court of Meeklenbur~ Countv to determine the 

u 

validity of this plea, and have thus sought to restrain and enjoin the 
enforcement of statutes, enacted by the General Assembly, applicable 
by their rery terms only to acts which may be done in Currituck 
County. They neither allege nor show that the enforcement of these 
statutes will result in an irrevocable injury to, or a destruction of their 
property or property rights, or d l  subject them to oppression or vexa- 
tious litigation. 

I n  Advertising Co. v. Asheville, 189 N.  C., 737, Justice Adams, in 
the opinion for the Court, says: "In a number of our decisions it has 
been held that as a general rule an injunction will not be granted to 
prevent the enforcement of an invalid or unlawful municipal ordinance. 
Cohen v. Comrs., 77 N. C., 2 ;  Wardens v. Washington, 109 N. C., 21; 
Scott 71. Smith, 121 N. C., 94; Paul 7). Washington, 134 N.  C., 363; 
Hargett c. Bell, ibid., 394; S. v. R. R., 145 N. C., 495, 521; Thompson v. 
Lumbertorz. 182 N. C., 260; Turner 7'. New Bern, 187 N. C., 541. But 
this general rule is not universal in its application; on the contrary, i t  
is subject to well recognized exceptions. I f  it appear that an ordinance 
is unlawful or in conflict with the organic law and that an injunction 
against its enforcement is necessary for the protection of property 
rights or the rights of persons otherwise irremediable, the writ is avail- 
able in the exercise of the equitable powers of the court. See the con- 
curring opinion of Mr. Justice Hoke in Turner v. New Bern, supra, 
and the concurring opinion of Mr. Justice Brown in  R. R. v. Goldsboro, 
155 K. C., 365. The principle is clearly and forcefully enunciated in 
recent opinions of the Supreme Court of the United States. I n  addi- 
tion to the authorities cited by Justice Adams, see New Jersey v .  Sar- 
gen t ,  decided 4 January, 1925, and reported in 70 L. Ed., 177. 

The validity of a statute enacted by the General Assembly of North 
Carolina, declaring certain acts therein defined to be unlawful, and 
imposing punishment therefor, as crimes which do not affect property 



312 IS THE SUPREME COURT. [I91 

or property rights, and which do not expose to oppression or vexatious 
litigation one who denies the power of the General Assembly, under the 
Constitution of the State to enact such statute, in the event that he 
shall violate its provisions, may not be determined in an action to re- 
strain and enjoin a public officer who is required by the statute to 
enforce it. The invalidity of a statute, upon the ground that i t  is in 
violation of the Constitution of the State, is a good defense upon a 
prosecution in  the courts for a violation of its provisions. upon such 
prosecution his plea may be heard; its validity will then be determined 
by the courts in the exercise of their jurisdiction to see that no person 
is "taken, imprisoned, or disseized of his freehold, liberties or privileges, 
or outlawed or exiled, or in  any manner deprived of his life, liberty 
or property, but by the law of the land." 

We are precluded, upon this appeal, from considering or deciding 
whether or not the statutes are void for the reasons assiyned by plain- 
tiffs. The order restraining and enjoining defendants from acting as 
the Game Commission of Currituck County, and from enforcing the 
game lams in said county as they are required to do by the statutes, is 
erroneous. I t  must be reversed. This action cannot be maintained. 
I t  is 

Dismissed. 

CLARKSOTV', J., concurring: I concur in the main opinion o n  the sole 
ground that the validity of a statute enacted by the General Assembly, 
declaring certain acts therein defined to be unlawful and imposing 
punishment therefor, as crimes, that no injunction or equitable pro- 
ceeding will lie. The State, or a State agency, county 01, municipality 
cannot be enjoined from executing its criminal laws. Remedy is never 
given in equity when it can be obtained by law. To have presented to 
this Court the constitutionality of the Currituck County Game Law, it 
must appear that the party who violated the provision of the law was 
duly charged with the crime, convicted and appeal taken to this Court. 
Cohen v. Comrs., 77 K. C., 2 ;  Busbee v. Lewis, 85 N.  C., 332; War- 
dens v. Wadzington, 109 N. C., 21; Scott v. Smith, 1 2 1  N. C., 94; 
Paul v. Washingfon, 134 Y. C., 363; Hargett v. Bell, 134 N .  C., 395; 
S. v. R. R., 145 N. C., 521; Thompson v. Lumberton, 182 N .  C., 260; 
Turner v. Sew Bcm, 187 E. C., 548. 

For the reasons given, the constitutionality of the Currituck County 
Game Law is not passed upon in the present opinion. 
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STAKDARD SAND & GRAVEL CO. v. hlcCLAT AND FIDELITY & 
CASUALTY CO. 

(Filed 3 March, 1926.) 

1. Contracts-Offer a n d  Acceptance. 
In  order to create a contract of sale of personal property, the accept- 

ance of the offer must be identical there\!ith, imposing no new element 
into the transaction that nould require a n  acceptance by the bargainor. 

2. Same. 
Where the price of sand and gravel hare been agreed upon, it  is an 

unconditional acceptance by the purchaser. when he has written can you 
ship to a certain point: reply that n r  think we can do so a t  or before 
a specified t ime;  answer giving quantity, etc.. and reqnesting shipment 
a t  time prior to that stated, if possible, followed hy delivery to the rail- 
road company : H e l d ,  sufficient evidence of the u~~conditional acceptance 
of the offer to sell. 

3. Contracts-Carbon Copies-Duplicate Originals-Vendor and Vendee 
--Carriers. 

A duplicate carbon of an original Iiill of lading, with sufficient evidence 
of identity, is regarded as  a duplicate original of a contract of shipment, 
with n delivery to the carrier, and mar  be introduced in eridi~nce without 
a previous notice to the opposing party, in an action by the vendor to 
recover the purchase price of the vendee, as evidence of delivery of the 
goods purchased. 

4. Contracts-Persona! Property-Implied Warranty. 
In  the sale of personal property, there is a n  implied n-arranty that the 

zoods sold are  reasonably suitable for  the uses and purlroses for which 
they were sold. 

5. Highways - Contracts - Materialmen - Fkjection -Inspection-Evi- 
dence-Burden of Proof. 

Where a surety bond covers material furnished to a contractor to 
build a highway for the State Highway Commission, and liability is 
deuied on the ground that it  was refused by the Comniiwioa's engineer, 
i t  is a question for the jury to determine on conflicting evide~lce, whether 
tho contractor liaq rrjected the material before the engineer had been 
given an opportunity to inspect it. 

6 .  Highways-Materialmen-Principal a n d  S u r e t y 4 o n t r a c t s .  
TVhere the payment for material furnished for the building of a state 

high\vay is  embraced by the surety bond of the contractor, it is not re- 
quired that the material furnisher prove that  i t  was used in the construc- 
tion, it  being required only that he show that it  was furnished under 
contract with the contractor to build the h ighm~y,  and that  the contractor 
is liable for its payment. The analogy to the lien statutes, pointed out by 
Brogden, J. 

C I V ~ L  ACTION, t r ied before Deztin, J., Kovember Term,  1925, of 
IFARNETT. 
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The plaintiff instituted this action to recover from the defendant the 
sum of $833.23 for eleven cars of gravel and eight cars of sand, which 
the plaintiff alleged the defendant purchased for constructing Project 
No. 364-B, contract for which had been awarded by the State Highway 
Commission to the defendant. The defendant McClay denied that he  
had contracted to purchase said material for said project from the 
plaintiff, and notwithstanding the fact that no contract had been made, 
the plaintiff shipped certain material to him for use in said road con- 
struction, but that said material so shipped mas rejected as unfit for  

ithe work by the resident engineer and bridge inspector for the State 
Highway Commission. 

There was further evidence tending to show that t t e  material so 
shipped was sold by the Atlantic Coast Line Railroad .'or demurrage 
charges and was never incorporated in the work. 

The defendant McClay gave bond for the faithful performance of 
his contract with the State Highway Commission, said bond having 
been duly executed by the defendant, Fidelity and Casualty Company. 
The portion of the contract and bond defining the liabi ity of the de- 
fendant Casualty Company is as follows: "Well and truly pay all and 
every person furnishing material or performing labor in and about the 
construction of said roadway, all and every sum or sums of money due 
him, them, or any of them, for all such labor and materials for which 
the contractor is liable." The defendant bonding company contends 
that by reason of the fact that none of said material was actually used 
by the contractor and incorporated in said work and wag rejected and 
sold by the railroad company to other parties that, therefore, i t  was 
not liable in any event for said material. 

The evidence disclosed that on 1 6  September, 1922, the defendant 
McClay wrote a letter to the plaintiff as follows: "I will want your 
company to ship sand and gravel to Raeford and also to this job 364-B. 
I surely would like for you if you can to ship me one or two cars of 
gravel and one of sand to Raeford right away, as my men are there 
and waiting. Please steal me one or two to help me out. Will soon be 
ready here. Now I am going to depend on you. Hoping to see you 
soon, I am yours, etc." On 16 November, 1922, the defendant McClay 
wrote the plaintiff as follows: "Can you ship me sand and gravel to 
Verona and Jacksonville? I f  so, let me hear from you. I need a good 
deal at  these plants." 

On 20 November plaintiff wrote the defendant McClay: "I think we 
can handle the Verona order O.K., but could not promise you ship- 
ments before the first of the month on gravel, but can 3hip the sand 
at any time. Please advise if this is satisfactory and thc: approximate 
quantities you will want shipped to Verona." I n  response to this letter, 
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the defendant wrote the plaintiff on 22 November, 1922, answering the 
same and using the following language: "I received your letter today. 
I surely wish you could send me at least two cars of gravel to Jackson- 
ville right away, as I hare two culverts I want to get in before the end 
of December, and I ~ i ~ a n t  you to ship to Verona just as soon as you can. 
I f  you can see your way to ship before the first of the month, I wish 
you would do so. . . . I will need about 1100 cubic yards of gravel 
at Verona and Jacksonville and about 450 cubic yards of sand." There 
mas further evidence on behalf of the plaintiff tending to show that 
the defendant NcClay had giren an order for the sand and gravel prior 
to the time the letter was written with reference to making shipments, 
and that the order had been accepted by the plaintiff. 

On the question of refusal of a State engineer to accept the material 
shipped by the plaintiff as suitable for project 364-B, there was evi- 
dence from the plant inspector of the State Highway Commission, 
whose duty it mas to inspect the materials sent out by plaintiff that the 
materials shipped by plaintiff met the requirements of the State High- 
way Commission. There was also evidence to the effect that the sand 
arid gravel shipped by the plaintiff was not up to specifications. 

The resident engineer for the State Highway Commission, in charge 
of this particular project, testified as follom: "I never had a chance to 
permit the use of this material because Mr. McClay turned it down 
after my inspection before I had an opportunity to turn i t  down after 
taking samples. . . . I had instructions from Mr. Hutchinson, head 
of the Inspection Bureau of the State Highway Commission, not to 
turn it down if it had inspection cards on it, but I also had further 
instructions to send samples to the testing department. . . . I did 
not send it because it was turned down before I did send it. Mr. 
McClag did not wait to get it tested, but refused i t  himself." 

The issues and answers thereto mere as follows: (1) I s  the defendant 
-1. W. hIcClay indebted to the plaintiff, and if so, in what amount? 
A. $833.23. (2)  I s  the defendant Fidelity and Casualty Company of 
New York liable thereon as surety? A. Yes. 

Judgment was entered upon the rerdict and the defendant appealed. 

Charles Ross f o r  plaintiff .  
I. N .  Bai ley  and Xarshall T .  Spears  for defendants.  

BROGDEN, J. Three questions are presented for determination : (1) 
Was there sufficient evidence to establish a contract of sale and de- 
livery of materials? (2 )  Was the defendant relieved of liability by 
reason of rejection of said material by the resident engineer of the 
State Highway Commission? (3) I s  the defendant Casualty Company 
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liable under its bond for said materials, i t  being admitted that they 
were not actually incorporated in the work? 

I n  reference to the first question presented, it is established law that 
in order to constitute a binding contract the offer and acmceptance must 
be in identical terms and unequivocal. The rule is thus stated by 
Stacy, J., in Rucker v. Sanders, 182 N .  C., 609: "There is no effort to 
circumvent or deny the well settled principle that an offer must be 
accepted in its exact terms in order that a contract should arise there- 
from, and any attempt to impose new conditions or terms in the accept- 
ance, however slight, will ordinarily deprive it of any eificacy." Over- 
a71 Co. v. Holmes, 186 K. C., 428; Refining Corpora.tion v. Sanders, 
190 Xu'. C., 203. 

Applying this rule to the facts as disclosed by the record, it appears 
that on 16 Novembcr the defendant wrote the plaintiff, "Can you ship 
me sand and gravel to Verona and Jacksonville?" On 20 Kovember 
the plaintiff wrote defendant, "I think we can handle the Verona order 
O.K., but could not promise you shipment before the first of the month 
on gravel, but can ship the sand at any time. Please advise if this is 
satisfactory and the approximate quantities you would w m t  shipped to 
Verona." I n  response to that letter, on 22 Kovember, the defendant 
wrote the plaintiff, "I want you to ship to Verona just :IS soon as you 
can. I f  you can see your way to ship before the first of the month I 
wish you would do so. I will need about 1100 cubic yards of gravel 
and about 450 cubic yards of sand.'' This language, by fair deduction, 
compels the conclusioii that there was such an offer and acceptance 
thereof as the law contemplates, and, therefore, a binding contract. 
While the price for the material was not mentioned in the correspond- 
ence, it appears from the record that the plaintiff had quoted the de- 
fendant gravel and sand for shipment to Onslow County :it the price of 
$1.50 on the inch and a half gravel per ton and fifty cent:; on sand. 

The plaintiff offered in evidence twenty-one way bills issued by the 
railroad company for thirteen cars of gravel and eight cars of sand, 
showing shipment of material to the defendant. The defendant ob- 
jected to these documents for the reason that they were carbon copies 
of the originals, and that the originals were in the pos3ession of the 
railroad. The evidence was admitted over the objection of the defend- 
ant, and the ruling of the trial judge presents the question of admissi- 
bility of carbon copies of the bills of lading where no notice was given 
to produce the original and where the original was in the possession of 
the railroad company. 

There was evidence that the carbon copies were made at the same 
time and by the same mechanical operation as the originals. I n  Inter- 
national Harvester Co. of America v. Elfstrom, 112 N.  W., 252, i t  is 
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said: "It is well settled that, where a writing is executed in duplicate 
or multiplicate, each of the parts is the writing which is to be proved, 
because by the act of the parties each is made as much the legal act 
as the other." I n  Chesapeake Ry. Co. c. Stock, 51 S. E., 161, the 
Court held: "That a carbon copy made at the same time and by the 
same impression of type is to be regarded as a duplicate original and 
admissible in  evidence without notice to produce the other original." 
Federal Union Surety Co. v. Ind .  Lumber and H f g .  Co., 95  N .  E., 
1104; 22 C. J., 1024; HcLendon v. Ebbs,  173 N. C., 605; Ins. Co. v. 
R. R., 138 N. C., 42; Beard v .  R. R., 143 N. C., 142. 

We conclude, therefore, that his Honor was correct in  admitting the 
evidence. 

The second question inrolves the rejection of the material by the resi- 
dent engineer of the State Highway Commission. Upon this aspect of 
the case the judge charged the jury in  par t :  "If you are satisfied from 
the evidence and by the greater weight thereof that the materials were 
contracted for by the defendant, and were loaded on the car and shipped 
by the plaintiff in accordance with the contract, and the materials were 
the kind and quality contracted for and suitable for the purpose for 
which they were ordered, and the defendant failed to pay therefor, the 
plaintiff would be entitled to recover the contract price therefor, pro- 
vided the plaintiff had received nothing from the sale of the material." 
This charge is a correct interpretation of the law applicable to the 
facts. I n  sales of personal property where there is no warranty of 
quality, it is nevertheless the duty of the seller to furnish property 
reasonably suitable for the uses and purposes for which the property 
was intended. Ashford v. Shrader; 167 N.  C., 45; Furniture Co. v. 
N f g .  Co., 169 N .  C., 41; Farquhar Co. v. Hardware Co., 174 N.  C., 
369. I t  also appeared from the testimony of the resident engineer of 
the State Highway Commission that the defendant did not wait to get 
the material tested, but refused it himself, and hence this aspect of the 
case is immaterial. 

I n  reference to the third question, it appears from the testimony that 
the material was sold at the instance of the Atlantic Coast Line Rail- 
road Company, and, therefore, not actually incorporated in the work. 
The pertinent provision of the bond obligated the bondsman to truly 
pay every person furnishing labor and material for all labor and ma- 
terials for which the contractor is  liable. 

The jury, by its verdict, under proper instruction from the court, 
found that the defendant made a valid contract for the material, and 
that in pursuance thereof material reasonably fit and suitable for the 
contemplated work was delivered to a common carrier consigned to the 
defendant. The material was therefore '(furnished" to the contractor, 
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and, hence of necessity the contractor was liable for the purchase price. 
Therefore, the contractor being liable, the bond, by its express terms, 
guaranteed payment. 

Counsel, in  able briefs, have called our attention to no case in  this 
State determining the question of liability of a bondsman for material 
not actually incorporated in  the work. I n  construing lien statutes, the 
courts are divided. Some hold that no lien can be acquired by a ma- 
terialman unless the material is actually incorporated in the structure. 
These are "strict constructions." The more liberal vi?w is  that, if 
material, fit and proper, is delivered to the owner, the materialman 
having done all that he is required to do and all that he can do, is 
entitled to a lien whether the material is actually used or not. The 
divergence of judicial decision is classified in  an exhaustive note in 
13 A. & E. Anno. Cas., p. 13. The liberal interpretation of such 
statutes was adopted in  North Carolina in Womble v. Leach, 83 N. C., 
36, which held that a landlord, furnishing supplies was not bound t o  
see that the supplies to the tenant were actually used on his farm. 

I n  the present case, however, we are not construing a lien statute 
but a contract. T o w n  of Cornelius v. Lampton, 189 N .  C., 718. As 
stated by Justice Clarkson in  Adarholt v. Condon, 1813 N. C., 755: 
"The bond is to pay for the work and material for which the con- 
tractor-Costello Brothers-Condon & Condon-is liable." 

I n  lien statutes the lien i s  the security for the laborer and the ma- 
terialman. I n  cases like the case now under consideration where no 
lien can be secured, the bond is the security for laborers and material- 
man. I n  Crane v. U. S. Fidelity and Guaranty Co., 132 Pac., 872, the 
contract provided for the construction of an annex to a public school 
building in the city of Seattle. The contractor bought material, part 
of which was not used in the structure. The Court hell1 that the lia- 
bility of a contractor for materials ordered and supplied for the work, 
but not actually used therein, is within the contractor's bond condi- 
tioned on payment of materialmen furnishing materials for the work, 
the contractor not reserving the right to return any material not used. 
Trammel v. Mount, 68 Texas, 213. Indeed, if any other rule of lia- 
bility should be applied, materialmen would be compelled to stand guard 
over materials furnished and compel the contractor to incorporate them 
in the work in order to collect the purchase price. The logical result 
of such a ru'le would be to undermine and destroy business confidence 
and security. 

By reason of the importance of the principles involved, we have 
given the record careful consideration and are convinced that the 
merits of the controversy have been determined in accorllance with the 
law. 

Affirmed. 
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FAY B. SITTERSON v. W. J. SITTERSON. 

(Filed 3 March, 1926.) 
1. Judgment-Verdict. 

The judgment of the court must conform to the verdict as a matter of 
right to the one in whose favor it was rendered. 

2. Appeal and Error-Judgments-Discretion of CourtRecordL 
Where the judgment has been set aside as a matter within the discre- 

tion of the trial judge, an appeal will not be considered; but this should 
appear of record. 

3. VerdictPleadings-Evidence-Instctio. 
A verdict of the jury will be considered on appeal in connection with 

the pleadings, the evidence, and the instruction of the court. 
4. Divorce-Statutes-Husband and Wi.e-Separation4riminal Law. 

A separation by the husband from his wife for a period of five years 
by reason of his incarceration for the commission of a crime, under seu- 
tence of a court, is not sufficient for the wife to obtain a divorce a uinculo, 
under our statute. 

CIVIL ACTION for absolute divorce, tried before Sinclair, J., of HERT- 
FORD. 

The plaintiff instituted this action for absolute divorce from the' de- 
fendant upon the ground of separation of husband and wife for a 
period of five successive years. 

Plaintiff testified as to the marriage, and there was testimony to the 
effect that the defendant had been convicted of murder at  the February 
Term, 1915, of the Superior Court for Hertford County and sentenced 
to the State's prison for twenty years. There was also testimony by 
the plaintiff to the effect that the plaintiff and the defendant had lived 
separate and apart for more than ten years, and the plaintiff had not 
seen her husband in ten years, and that she had resided in  the State 
all her life. 

The following issues were submitted to the jury: 
1. Were the plaintiff and the defendant married as alleged in the 

complaint ? 
2. Was there a separation between the plaintiff and the defendant, 

without fault on the part of the plaintiff, and have they lived separate 
and apart for five successive years as alleged in the complaint? 

3. Has the plaintiff resided in  this State for five years next prior to 
the bringing of this action? 

The judge charged the jury with respect to each issue as follows: 
"If you find the facts as testified to you will answer the issue 'Yes'- 
with your permission I will answer it for you." Thereupon each issue 
was answered "Yes." 
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The ,plaintiff tendered a judgment in accordance with the issues and 
verdict, decreeing that the bonds of matrimony existing between the 
plaintiff and the defendant be dissolved. The trial  j.adge refused to 
sign the judgment so tendered by the plaintiff, but signed the following 
judgment : 

"This cause coming on to be heard before his Honor, N. A. Sinclair, 
judge, and jury, and being heard upon the following issues submitted 
to the jury, to wit:  

1. Were the plaintiff and defendant married as alleged in the com; 
plaint ? 

2. Was there a separation between the plaintiff and defendant, with- 
out cause on the part of the plaintiff, and have they lived separate and 
apart for five successive years, as alleged in the compl&t? 

3. Has the plaintiff resided in this State for five years next prior to 
the bringing of this action? 

And the jury haring answered to each and every issue "Yes": 
I t  is ordered, adjudged and decreed that plaintiff recover nothing 

by her said action, and pay the costs thereof to be taxed by the clerk 
of this court. N. A. SINCLAIR, 

Judge Presiding." 

Plaintiff excepted and appealed, the record showing the following: 
"The only exception was to the judgment as signed." 

Lloyd J .  Lawrence for plaintif. 
Xo counsel for defendant. 

BROGDEN, J. C. S., 1659, prescribes the grounds upon which an abso- 
lute divorce may be granted by the courts. Subsection 4 provides that 
an absolute divorce may be granted on application of the party injured 
"if there has been a separation of husband and wife, and they have 
lived separate and apart for five successive years, and the plaintiff in 
the suit for divorce has resided in  this State for that period." There- 
fore, the injured party, in order to secure an absolute divorce, is re- 
quired to allege and prove: 

1. The marriage. 
2. Separation for five successive years. 
3. That the plaintiff in the suit has resided in this State for that 

period prior to bringing the suit. 
The verdict of the jury, under proper instructions from the court, 

has established all the essential requirements for an absolute divorce. 
X verdict is the unanimous decision made by a jury and reported to 

the court. Smith v. Paul, 133 N.  C., 69. I t  is also a substantial right. 
Wood v. R. R., 131 N. C., 48. 
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I f  the verdict, as rendered by the jury, was allowed to stand, nothing 
else appearing, the plaintiff was entitled in law, and as a matter of 
right, to a judgment thereon and in accordance therewith. W i n n  v. 
Finch, 171 N. C., 276; Durham v. Davb, 171 N.  C., 308. 

I n  the Durham case, supra, the principle is tersely expressed as fol- 
lows: "There is no principle of law more firmly established than that 
the judgment must follow and conform to the verdict or findings." 

The principle is amplified by Hoke, J., in Lawrence v. Beck, 185 
N.  C., 200, in  the following language: "In this jurisdiction, and others 
basing their system of jurisprudence on common-law principles, a judg- 
ment is but the conclusion that the law makes upon the-facts admitted 
or authoritatively established in the course of a properly constituted 
suit, and where in  such a ~ r o c e e d i n ~  the ultimate facts have been so 
ascertained and declared, the correct judgment must follow and be 
entered thereon as of right." Beard v. Hall, 79 N.  C., 506; Durham v. 
Ilamilton, 181 N.  C., 232. 

The court had the power to set aside the verdict, but none to reverse 
the answers of the jury. Sprinkle v. Wellborn, 140 N. C., 163; Bar- 
tholomew v. Parrish, 186 N.  C., 81. I t  cannot be contended that the 
judgment as signed was in  effect equivalent to setting aside the verdict, 
because when a verdict is set aside by the trial judge, it should appear 
of record whether it was set aside as a matter of law or in his discre- 
tion. Abernethy v. Yount ,  138 N. C., 337; Jarrett v. Trunk Go., 142 
N.  C., 468; Garland v. Arrowood, 177 N.  C., 371. No such entry 
appears in this case. 

However, there is another principle of law applicable to this case 
which bears a vital relation to the determination of the merits of the 
appeal, and that is, that the verdict must be construed with the evidence 
and pleadings. Bank v. Wysong & Miles Co., 177 N.  C., 289; Jones v. 
R. R., 176 N. C., 260; Weldon v. R. R., 177 N. C., 182. The rule is 
thus stated by Hoke, J., in  Re?ynolds v. Express Co., 172 N.  C., 491: 
"It is a recognized principle in our system of procedure that a verdict 
may be interpreted and allowed significance by proper reference to the 
pleadings, evidence, and the charge of the court." S. v .  Snipes, 185 
N .  C., 747. The complaint a l l~ges  that the plaintiff and the defendant 
were married 17 October, 1913, and at  the February Term, 1915, of the 
Superior Court of Hertford County the defendant was convicted of mur- 
der in the second degree and sentenced to the State's prison for a period 
of twenty years, and was immediately incarcerated therein, and that 
there has been a "separation of the plaintiff and the defendant ever since 
said February Term, 1915, of said Superior Court," the defendant 
having abandoned the plaintiff and continuously lived separate and 
apart from said defendant ever since said February Term of said 
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court; that defendant was pardoned on or about 1 January, 1925, and 
the plaintiff has not seen or heard from the defendant for a period of 
over five years.'' 

These allegations in the pleadings raise the question its to whether or 
not imprisonment for crime for a period of five years or more effects 
a separation of husband and wife so as to permit either party to secure 
a divorce under C. S., 1659, subsec. 4. 

I n  the case of Lee v. Lee, 182 N .  C., 61, it was held that a husband 
whose wife had been placed in the asylum had not been wronged by 
her, and he had no ground for divorce by reason of t'le incarceration 
of the wife for a period in excess of the statutory time prescribed as a 
basis for absolute divorce. The plaintiff insists that t'le principle an- 
nounced in the Lee case is not applicable for the rearion that the de- 
fendant was confined in the asylum for no fault on he]. part;  whereas, 
in  the present case, this defendant was sentenced to the State's prison 
because of his own voluntary wrong against society and her. The 
separation in the Lee case was involuntary. Involuntary separation is 
not such a severance of the marital relation as the law contemplates. 
The separation in the present case was involuntary. The defendant 
was incarcerated in the State's prison by force of law. I t  would impose 
too great a burden upon reason to suggest that the defendant committed 
the crime of murder for the purpose of being incarcerated in the peni- 
tentiary in order to effect a separation from his wife or to sever the 
marital relation. Certainly, allegation and proof to that effect would 
be necessary. The underlying idea of separation is an intent by one 
or both of the parties to sever the marital status. To hold that a sepa- 
ration brought about by imprisonment for more than h e  years would 
constitute a cause of action for absolute divorce, would in effect con- 
stitute a judicial enactment of a new ground for divorce in North 
Carolina, to wit, imprisonment for five years. I f  such ground for 
divorce is desirable, its appeal should be made to the Legislature and 
not to the courts. Indeed, it would seem that the policy of the law, as 
it now stands, condemns imprisonment for a felony 2s a ground for 
"absolute divorce." I n  1887 the Legislature of North Carolina enacted 
chapter 100, Public Laws 1887, amending section 1285 of The Code of 
1883, by prescribing a new ground for divorce, to wit 1 "If the husband 
shall be indicted for a felony and flee the State and does not return 
within one year from the time the indictment is found." This statute 
was expressly repealed by chapter 490, Public Laws 1905. The repeal- 
ing clause was strong and sweeping and is in this language: "That all 
laws creating any cause for divorce enacted since the Session of 1883 be 
and the same are hereby repealed." While, perhaps, this has no direct 
bearing upon the case at issue, yet, by fair deduction, it would seem to 
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be the  expressed policy of the law to  eliminate felonies and imprison- 
ment therefor as  grounds for absolute divorce, and to further declare 
that  such grounds should not only be no further extended, but entirely 
eliminated, for  the reason that  no legislative enactment since 1905 has  
attempted to restore the former statute. 

I t  may be that  the plaintiff in this action has been greatly wronged 
and humiliated by the unlawful shedding of blood done by her husband; 
but, as stated by the late Chief Jus t ice  Clarlc in the case of Lee v. Lee, 
supra, '(With us the law-making power has adhered to the obligation 
of the marriage vow, that  the parties 'take each other for  better or for 
worse, to live together i n  sickness and in  health till  death do them 
part,' with the exceptions only where the misconduct of the parties, 
and not their misfortunes, a re  made by our statute to justify the 
divorce." 

Upon the record, we hold that  the ruling of his  Honor in  dismissing 
the action was correct. 

Affirmed. 

HOWARD-BOBBITT CO. v. NEVER FAIL LAND CO 

(Filed 3 March. 1926.) 

1. Principal and AgentImplied Authority-Scope of Agency-Secret 
Limitation of Authority. 

An agent may not only bind his principal by acts for which specific 
authority as such agent is given, but also for all acts necessary to the per- 
formance thereof, and generally within the powers conferred on like 
agents and within the apparent scope of their authority; and to escape 
liability the principal may not set up secret limitations unknown to one 
advancing the agent money on the strength of the relationship, when such 
is ordinarily implied by agencies of like character. 

2. Same--Farming Supplies-Evidence-Questions for Jury. 
Evidence that the principal sought to be bound received hill3 for farm- 

ing supplies furnished the wpposed agent, and remitted for  same, i q  

sufficient to sustain a verdict binding the principal for the payment of a 
balance of the running account, notwithstanding conflicting evidence in 
behalf of the principal that the agent pnrchasrd the good< on his own 
account under an arrangement unknown to the plaintiff, by which the 
pri~lcipal had agreed only to ndrance a limited amount of money for t h e  
farming purposes, under a rental contract with the alleged agent. 

APPEAL by defendant from Dwin ,  J., and a jury, September Term, 
1925, of LEE. N O  error. 

Plaintiff alleges : 
((1st. Tha t  i t  is a corporation, organized and doing business under 

the laws of the  State of Nor th  Carolina, with i ts  principal office and 
place of business in  the city of Sanford, county of Lee, said State, and, 



324 I N  T H E  SUPREME COURT. [I91 

BOBBTTT Co. v. LAND CO. 

among other things, is and was at  the time hereinafter :let out, engaged 
i n  the wholesale grocery business; and that the defendant i s  a corpora- 
tion, and as plaintiff is informed and believes, organized and doing 
business under the laws of the State of North Carolina, with its princi- 
pal office in  the city of Oxford, county of Granville, and State afore- 
said, and, among other things, is engaged in farming on a large scale 
in  the county of Harnett in  said State. 

2d. That during the year 1923 the plaintiff sold and delivered to the 
defendant, at  its farm a t  Pineview, Harnett County, North Carolina, 
large quantities of merchandise, amounting to the s;m of $476.14, and 
charged the same against the defendant." 

Plaintiff alleges the amount is due and owing, and demands judg- 
ment for the $476.14, interest and cost. 

Defendant answers and says : 
"1st. That the defendant admits that it is a corporation organized and 

doing business under the laws of the State of North C;irolina with its 
principal place of business at  Oxford, North Carolina: and that i t  is 
engaged in farming in Harnett County; as to the other allegations of 
paragraph 1 of the complaint the defendant has no sufficient informa- 
tion upon which to form a belief, and therefore denies the same, and 
demands strict proof thereof. 

"2d. The allegations of paragraph 2 of the complaint are untrue and 
are denied." 

Defendant denies that it owes any sum to plaintiff, and asks that i t  
go without day, etc. 

The issue submitted to the jury and their answer thereto was as 
follows: "Is the defendant indebted to the plaintiff, and., if so, in what 
amount ? Answer : $476.14." 

A judgment was rendered on the verdict. Defendant assigned error. 
Numerous other assignments of error were made by defendant and 
appeal taken to the Supreme Court. The material ones will be con- 
sidered in  the opinion. 

Gavin & Jackson for plaintif. 
Marshall I'. Spears and Williams & Williams for defmdant. 

CLARKSON, J. The material facts are:  Howard-Bobbitt Co., the plain- 
tiff, is a corporation doing a wholesale grocery business in Sanford, 
N. C. The Never Fai l  Land Co., the defendant, is a corporation en- 
gaged in farming in  the county of Harnett, at  Pineview, N. C., with 
its principal office in Oxford, N. C. S. S. Puckett rented, the year 
1923, from the Never Fail  Land Co., certain of its land in Harnett 
County and cultivated 341 acres in  tobacco. Puckett's contract was to 
pay for the land onefourth of the crop raised as rent. Puckett had 
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eighteen or twenty tenants, and had to furnish supplies to the tenants, 
but did not have money to run the farm. The Never Fail  Land Com- 
pany agreed to make advances in money and help to run the farm. I t  
was agreed that $6,800 should be borrowed from the bank in  Oxford; 
the discount, etc., reduced the fund to $6,600. This amount was placed 
to the credit of Puckett, and the Never Fail  Land Company to be used 
in buying supplies for Puckett and his tenants. The $6,600 was gotten 
for a period of six months. I t  was exhausted in August. Plaintiff 
shipped the supplies by trucks sent from the farm or by freight to the 
farm at Pineview. The bill of lading and itemized statements were 
sent with the shipments and the bills of lading were made out "From 
Howard-Bobbitt Company to Never Fail  Land Farm, Pineview, N. C." 
All the statements for supplies plaintiff made out to Never Fail Land 
Company. They were given Puckett and he OK'd them and sent them 
to Never Fail  Land Company at Oxford. 

R. E. Bobbitt, secretary and treasurer of plaintiff, testified: "They 
would send the check in settlement of the statement. We sold defend- 
ant Never Fail  Farm goods amounting to something over $2,000 during 
the year 1923, and they paid the bills and statements as rendered at  
different intervals during the summer of 1923: on 30 May they paid 
us with check for $269.03 ; 2 July, $367.99 ; 6 August, check for $477.79; 
3 September, $487.75; 3 September, $335.85, all of which checks were 
credited on the account of the defendant." The amount now sued for 
is for supplies furnished from 30 August to 30 October, 1923. I n  pay- 
ment Puckett brought the checks to plaintiff from defendant, which 
were signed by the Never Fail  Land Company. "The Never Fail  Land 
Company" was printed on the checks. The credit was extended to 
Never Fail  Land Company. None of the items of supplies were 
charged to Puckett, but were charged to Never Fail  Land Company. 
The supplies were delivered to Puckett, who stated he was manager, and 
had stationery as follows : 

'(NEVER FAIL LAND COMPANY 
Owners of 

THE NEVER FAIL FARM 

Growers of Fancy Bright-Leaf Tobacco, Grain, and Golden- 
Fleece Cotton 

Pineview, Harnett County, N. C. 

Branch Office Oxford, N. C. S. S. Puckett, Manager." 

During the time the supplies were furnished plaintiff did not know 
that Puckett was a tenant. The supplies were all for the farm, Puckett 
arid his tenants, and used on the Never Fail  Land Company Farm. 
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After Puckett OK'd the bills he sent them to Never Fail  Land Com- 
pany at Oxford, N. C. The checks were made direct lo Howard-Bob- 
bitt Company, plaintiff. The invoices sued on were OK'd by Puckett 
and sent to defendant. Puckett was to do the buying for the farm. 
Puckett informed defendant that he preferred buying from plaintiff, 
and was told to "go ahead and trade where he wanted to." The plain- 
tiff was never informed of the arrangement between defendant and 
Puckett, but Puckett told plaintiff the Never Fai l  Land Company would 
pay for the supplies. Plaintiff knew nothing about I'uckett being a 
tenant of defendant or that the arrangement for supplies was limited. 
The President of defendant company testified that the first notice that 
defendant had of the bills sued on was a letter on 8 December, 1923, and 
another letter 26 February, 1924, from plaintiff. Both of these letters 
were answered and it was denied that Puckett was authorized to buy 
goods on its credit. That the $6,600 was exhausted befor,? the supplies in 
the present suit were purchased. Puckett was a tenant, not a manager 
for defendant. That defendant received no invoices for goods for which 
the suit was brought. The contention of defendants is set forth in its 
letter to plaintiff dated 8 December, 1923, as follows: "'We acknowledge 
receipt of your letter of 6 December, with enc1osu1.e of statement 
amounting to $475.14 ($476.14) against Never Fail  Farms. We are 
writing you at the first opportunity after receipt of your letter to 
advise you that we do not owe you anything and that the account in 
question must have been intended for Mr. S. S. Puckett. Under our 
agreement with Mr. Puckett we were to advance him sertain amounts 
of money each month from March through August, inc'usive. This we 
have done. As you know, all statements which you have heretofore 
made out against Mr. Puckett were presented to him and in turn sent 
to us after Mr. Puckett had OK'd the bills and ordered them charged 
against his advances. Your statement contains an item of $90.01 as 
of 30 August, and I am very sorry that you did not include it in your 
statement to Mr. Puckett for the month of August. We sent you check 
covering Mr. Puckett's account for that month and do not understand 
why this item was not included. We are in nowise or ~ n d e r  any condi- 
tion liable or responsible for accounts made by Mr. Puckett except 
such accounts as are made at our request and with our8 knowledge and 
consent. Mr. Puckett occupies the relationship with r s  as our tenant 
and pays us only one-fourth of the crops. We are quite sure that Mr. 
Puckett can arrange to meet this account as soon as the crop which he 
is interested in has been sold. He  is a good fellow and I am sure 
recognized this obligation, and if given a little time will pay i t  in full. 
I t  is very hard for us to understand why he should ever knowingly 
permit this statement to be sent to us and I feel quite confident that 
he will explain it to you when you take it up with him." 
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Defendant's president testified: That all the checks sent by defendant 
to plaintiff had on the left-hand margin of the check "for S. S. Puckett 
account." H e  further testified: "Mr. Puckett had a right to use $1,100 
a month. H e  had authority to draw on us for $1,100 a month on his 
account. I t  was in his name and Never Fail  Land Company. We did 
not notify Howard-Bobbitt Company that this account was limited. I t  
was a matter with Mr. Puckett and Mr. Bobbitt. Did not notify them 
that the time that we were to furnish them advances had expired, or 
that the amount we were to furnish had been exhausted or that his limit 
had been taken up. I told Mr. Puckett he could trade anywhere he 
wanted to.,' 

The court charged the jury, in part, as follows: "A person is bound 
by the acts of his agent, if the agent acts within the limits, within the 
bounds, of his authority conferred upon him by the principal. A prin- 
cipal is likewise bound by the acts of his agent while acting within the 
apparent scope of his authority, that is, where the principal holds the 
agent out, or holds a person out, as his agent or knowingly permits him 
to act as his agent in dealing with others. If he does so, he will be 
bound by the acts of such agent while acting within the apparent scope 
of his authority, if such apparent authority is relied upon by suex other 
parties in their dealings with him and the credit is given to the prin- 
cipal." This we consider the only material assignment of error in the 
record. The contentions of both sides were fairly given by the court 
below. 

Wallier, J., in Latham v. Field, 163 N. C., p. 360, said: "The rule 
in regard to agency may be thus stated: A principal is bound by the 
acts of his agent within the authority he has actually given him, which 
includes not only the precise act which he expressly authorizes him to 
do, but also whaterer usually belongs to the doing of it, or is necessary 
to its performance. Beyond that, he is liable for the acts of the agent 
within the appearance of authority which the principal himself know- 
inglp permits the agent to assume, or which he holds the agent out to 
the public as possessing. For the acts of his agent, within his express 
authority, the principal is liable, because the act of the agent is the 
act of the principal. For the acts of the agent, within the scope of his 
authority he holds the agent out as having, or knowingly permits him 
to assume, the principal is made responsible, because to permit him to 
dispute the authority of the agent in such cases would. be to enable 
him to commit a fraud upon innocent persons. Bank v. Hay, 143 
N. C., 326; Law v. S t o k ~ s ,  3 Vroom (N. J.), 249;  Mechem on Agency, 
sec. 84. 'The principal is bound by all the acts of his agent within the 
scope of the authority which he holds him out to the world to possess, 
although he may have given him more limited private instructions, 
unknown to the persons dealing with him; and this is founded on the 
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doctrine that where one or two persons must suffer by the act of a 
third person, he who has held that person out as worthy of trust and 
confidence, and as having authority in the matter, shall he bound by it.' 
Carmichael v. Buck, 10 Rich. Law, 332 (70 Am. Dec., 226); Story 
on Agency, sec. 127. 'Where a person by words or conduct represents 
or permits it to be represented that another person is hill agent, he will 
be estopped to deny the agency as against third persons who have dealt, 
on the faith of such representation, with the person so held out as 
agent, even if no agency existed in fact.' Trollinger v. Fleer, 157 N. C., 
81; Metzger v. Wkitehurst, 147 N.  C., 171. These castes fairly illus- 
trate this doctrine and define its limits." Mechem on Agency (2d ed.) 
part see. 1722-3; Page on Law of Contracts, sec. 1758 

Hoke, J., in  Powell v. Lumber Co., 168 N.  C., p. 635, speaking to 
the question, says: "A general agent is said to be one who is authorized 
to act for his principal in all matters concerning a par1,icular business 
or employment of a particular nature. Tiffany on A.gency, p. 191. 
And it is the recognized rule that such an agent may usually bind his 
principal as to all acts within the scope of his agency, including not 
only the authority actually conferred, but such as is umally 'confided 
to an agent employed to transact the business which is given him to do,' 
and it is held that, as to third persons, this real and appsrent authority 
is one and the same, and may not be restricted by special or private 
instructions of the principal unless the limitations sought to be placed 
upon i t  are known to such persons or the act or power in question is 
of such an unusual character as to put a man of reasonable business 
prudence upon inquiry as to the existence of the particular authority 
claimed. Latham z'. Fields, 163 N.  C., 356; Stephens T. Lumber Co., 
160 N.  C., 107; Gooding v. Moore, 150 N.  C., pp. 195-198; Tiffany 
on Agency, pp. 180, 184, 191 et seq. The power of an agent, then, to 
bind his principal may include not only the authority actually conferred, 
but the authority implied as usual and necessary to the proper per- 
formance of the work intrusted to him, and it may be further extended 
by reason of acts indicating authority which the priicipal has ap- 
proved or knowingly or, at  times, even negligently permitted the agent 
to do in the course of his employment. Law Reportimy Co. v. Grain 
Co., 135 Mo.., App. Rep., pp. 10-15; 31 Cyc., pp. 1326-1331." Furniture 
Co. v. Russell, 171 N.  C., 485; Ferguson v. dmusament Co., ibid., 665; 
Brimmer v. Brimmer, 174 N.  C., 439; Lumber Co. v. Johnson, 177 
N .  C., 51; Cardwell v. Garrison, 179 N. C., 478; Stric~cland v. Kress, 
183 N.  C., 536. 

We think the charge of the court below correct under the well-settled 
law of this jurisdiction. We find 

No error. 
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VIRGISIA-ChROT,INA P O W E R  CO. v. J O B  TAYLOR. 

(Filcd 3 March. 1920.) 

1. EjectmentTitle"Co1or"-Evidence - Landlord a n d  Tenant  - In- 
struction-Appeal and  Erron. 

Where the plaintiff in ejectment has shown paper title by mesne con- 
veyances from n State grant of the lands in contro~ersy, and the defend- 
ant ,  claimiug under sufficient evidence of adverse possession with and 
without color, C. S , 42S, 430. and denies a lease introduced by the plain- 
tiff to thc defendant'? p~et l~cecsor  in tit le: Held, reversible error for the 
court to instruct the jury that defendant's possession is conclusively pre- 
sumed to be that of a tenant for twenty years under the provisions of 
C. S., 433, and exclude evidence of ownership of his predeceqsor in title 
during the continuance of the leaw and for twenty years thereafter. 

2. S r u n 4 a n d l o r d  a n d  TenanGLeases-Evidence-Issues - Questions 
for  Jwy. 

Where the defendant in ejectment claims the locrts in  q~co by sufficient 
evidence of adverse possession with and without "color." as  against plain- 
tiff's chain of paper title, and the defendant denies the genuineness of a 
lease to his predecessor which the plaintiff' has introduced, an issue 
of fact is raised for the determination of the jury. 

3. Same-Statutes-Limitation of Actions-Presumptions. 
The presumption that the possession of the landlord is that  of the 

tenant who has entered under him until the expiration of twenty years 
from the termination of the tenancy, etc., exists no longer than the 
period provided by the statute. 

4. Tenants i n  Common-Deeds a n d  Conveyances-Division of Lands- 
Title. 

Mutual deeds given by tenants in common to hold the lands divided in 
severalty do not affect the title to the lands, but is only a severance of 
the possession. 

5. Limitation of Actions-Ejectment-Tenante i n  Common-Landlord a n d  
Tenant-Possession-Title-Deeds a n d  Conveyances. 

Evidence that  a tenant in common with defendant in ejectment claim- 
ing the locus in quo by adverse possession, paid rent to another, prior to 
the existence of the cotenancy, is not evidence that  the defendant entered 
into possession under the title of such other person. 

APPEAL by defendant from Dun.n, J., at August Term, 1925, of 
NORTHAMPTON. 

Civil action in ejectment brought to recover the possession of a tract 
of land, consisting of approximately 97 acres and covered by the 
waters of Roanoke River, a'non-navigable stream, save a small island 
of about five acres, known as Sturgeon Island, located near the center 
of the stream. 
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The.usua1 issues in ejectment were submitted to the jury and answered 
in favor of the plaintiff. From the judgment entered thereon, the de- 
fendant appeals, assigning errors. 

Geo. C. Green for plaintiff. 
Travis & Travis, Burgwyn & Xorfleet and Daniel & Daniel for de- 

fendant. 

STACY, C. J. The case at bar has been tried twice in the Superior 
Court, and this is the second appeal here. See former opinion as re- 
ported in 188 N. C., 351, for fuller statement of the facts. And desir- 
able as an ending of the litigation may be, there are sev~xral exceptions, 
appearing on the present record, which seem to nece3sitate another 
hearing. 

The land in question consists of approximately 97 acres in the bed 
of Roanoke River, a non-navigable stream, and includes a small island 
of about five acres capable of cultivation, known as Sturgeon Island. 
The plaintiff claims title under a grant issued by the State to William 
Eaton in 1790, and mesne conveyances connecting the plaintiff with 
said grant. Nobley v. Griffin, 104 N .  C., 112. The def'endant, on the 
other hand, claims title by adverse possession, and, on the hearing, 
undertook to show such possession (1)  for seven year's under color, 
and ( 2 )  for twenty years without color, either method being sufficient 
to establish title in this jurisdiction. C. S., 428 and 430. 

There was evidence on behalf of the defendant that prr t  of the land, 
including Sturgeon Island, was at  one time held by Sariuel Miles, the 
defendant's predecessor in title. And in  order to rebut this testimony 
the plaintiff introduced two alleged leases from Wilkins & Broadnax, 
under whom the plaintiff claims, to Samuel Miles, for the purpose of 
showing that said Milgs held the land as tenant and not in  his own 
right or adversely to the plaintiff's predecessor in  title. The last of 
these alleged leases expired 1 January, 1868. 

The defendant denied the execution and delivery of these leases. 
There was evidence tending to show that the signatures of Samuel 
Miles to said leases were in his handwriting and that ihe leases were 
found among the papers of E. W. Wilkins, one of the alleged lessors. 
Upon this showing, the court ruled and announced from the bench in 
the presence of the jury "that Samuel Miles was the tenant of Wilkins 
& Broadnax, and held possession of Sturgeon Island and the fish slides 
as such during the term covered by the leases admitted in evidence." 

This ruling was erroneous and prejudicial to the defendant. The 
leases were denied, hence it was a question for the jury to say whether 
they were genuine and whether the relation of landlcrd and tenant 
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existed between Wilkins &. Broadnax and Samuel Miles. Dobbins v. 
Dobbins, 141 h'. C., 210; Smith v. Lumber Co., 140 N. C., 375. 

After the above ruling, his Honor further held that "any acts of pos- 
session by Samuel Miles or ariyone claiming under him during the 
term of the two leases, or within 20 years after the expiration of the 
last term, were presunied to be done under the leases, and that such 
acts, if any, were not to be considered as adverse to the possession of 
Wilkins and Broadnax, and those claiming under them during such 
period." 

Under this holding, the defendant was not allowed to show any acts 
of ownership on the part of Samuel Aliles prior to 1888; the basis of 
this ruling was that, as the possession of the tenant is deemed to be the 
possession of the landlord, until the expiration of 20 years from the 
termination of the tenancy, it would take twenty years longer, or forty 
years in all, to ripen title by possession of anyone claiming under 
Samuel Niles. This me think was an erroneous construction of C. S., 
433, uliich is as follows : 

"When the relation of landlord and tenant has existed, the possession 
of the tenant is deemed the possession of the landlord, until the expira- 
tion of twenty years from the termination of the tenancy; or where there 
has been no written lease, until the expiration of twenty years from the 
time of the last payment of rent, notwithstanding that the tenant may 
have acquired another title, or may have claimed to hold adrersely to 
his landlord. But such presumptions shall riot be made after the periods 
herein limited." 

Under this statute, when the relation of landlord and tenant has once 
been established, the possession of the tenant is presumed to be the 
possession of the landlord for a period of twenty years, following the 
termination of the tenancy, or, where there has been no written lease, 
for twenty years from the time of the last payment of rent, but such 
presumption is not to be made after the periods limited in the statute. 
I n  other words, the presumption which attaches to the possession of a 
tenant following the termination of a tenancy, is only a presumption 
for the periods limited in the statute, and after the expiration of such 
periods, the presumption no longer exists. Melvin v. Wadde l l ,  75 
K. C., 361. 

I t  is practically conceded by the plaintiff that the above rulings 
cannot be sustained unless they are rendered harmless by the evidence 
of W. F. Horner, under whom, it is alleged, the defendant claims, he 
having testified that he paid rent for Sturgeon Island from 1910 to 
1914 to Miss Nellie Broadnax, one of plaintiff's predecessors in title. 
But it is not conceded that the defendant claims under W. F. Horner. 
The evidence is that the defendant and W. F. Horner purchased the 
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locus in  quo and other lands in  1917 and executed division deeds there- 
for in 1919. Partition deeds between tenants in common operate only 
to sever the unity of possession and convey no title. Harrington v. 
Rawls, 136 N.  C., 65; Harrison v. Ray, 108 N.  C., 21:'. Furthermore 
it will be observed that W. F. Horner says he paid Misci Broadnax rent 
on Sturgeon Island from 1910 to 1914, and this was before he became 
a tenant in common of said property with the defendant. There was 
other evidence to the effect that the Lobdell Car Wheel Company, de- 
fendant's grantor and predecessor in title, held possession of Sturgeon 
Island from 1876 to 1917, which, of course, included the period from 
1910 to 1914. 

For  the errors as indicated, there must be a new trial, and it is so 
ordered. 

New trial. 

JOSEPH J. VASSAR v. J. B. VASSAR ET A L .  

(Filed 3 March, 1926.) 

Estates-Contingent Limitation4-Defeasible Fe-Deedls and: Convey- 
ances. 

A devise to testator's wife for life, remainder to his son, and should the 
son die without bodily heirs, then to the other of testator's children: 
Held, after the death of the life tenant, the son took a defeasible fee- 
simple title contingent upon his dying leaving children, the rule in BheL 
ley's m e  not applying, and a deed from the son and the testator's chil- 
dren could not convey a fee simple absolute, such being further dependent 
upon the unascertained contingency of who would take the estate in the 
event of the death of the son. 

APPEAL by plaintiff from Sinclair, J., at November Term, 1925, of 
NORTHAMPTON. 

Civil action to recover the balance alleged to be due on the purchase 
price of a tract of land sold by the plaintiff to the defendant, W. L. 
Harris. The other defendants have been made parties because of their 
alleged interest in  the land and to bar their claims by judgment should 
i t  be decided that the title conveyed to the defendant is absolute and 
indefeasible. 

The plaintiff, Joseph J. Vassar, by deed dated 13 January, 1922, 
conveyed and intended to convey to the defendant, W. L. Harris, all his 
right, title, interest and estate in and to a certain tract of land, with 
the understanding that if the title conveyed was a defeasible fee-the 
plaintiff having acquired the land by devise under item (1 of his father's 
will-the purchase price should be $20 per acre, but if plaintiff estab- 
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lished, by proper proceeding, within five years thereafter that the title 
conveyed was a n  indefeasible fee simple, the defendant agreed to pay 
an additional $20 per acre. 

This suit is to recover the additional $20 per acre. I t  was ad- 
judged by the Superior Court that the plaintiff's deed did not convey 
an indefeasible fee-simple title to the land in question and hence denied 
any recovery to the plaintiff. From this judgment, the plaintiff appeals. 

D. M .  Clark and Dink James for plaintiff. 
Geo. C. Green for defendant, W.  L. Harris. 

STACY, C. J., after stating the case: The plaintiff derives title to 
the land in  question by devise from his father, and, on the hearing, the 
title offered was properly made to depend upon the construction of item 
6 of the will of James Vassar, which is as follows: 

"I loan unto my son, Joseph J. Vassar, at  my wife's death (Mary L. 
Vassar) all the land loaned my wife, Mary L. Vassar, except 47 acres 
which is to go to John B. Vassar, and Hattie M. Vassar, to be taken 
off the west side next to the Egg Branch road, and if my son Joseph 
J. Vassar should die without bodily heirs, then in that event, it is my 
desire that the land loaned to him shall go to the rest of my children 
then living or their heirs." 

I t  appears from the record that Mary L. Vassar, widow of the testa- 
tor, and who survived him, is now dead; and further that the plaintiff, 
Joseph J. Vassar, has two children, both of whom were living at  the 
time the testator made his will and who are still living. 

I t  is conceded that unless the plaintiff, aided by the rule in Shelley's 
case, took a fee simple absolute to the land devised to him in item 6 
of his father's will, subject only to the life estate of Mary L. Vassar, 
the title offered and conveyed by him to the defendant is only a defeas- 
ible fee. I t  is apparent from the language used in item 6 of the will, 
as above set out, that the rule in  Shelley's case has no application to 
the devise made to the plaintiff therein. Harnpton v. Griggs, 184 
N. C., 13. 

Nor would a deed executed by the plaintiff and his brothers and sis- 
ters convey a fee-simple absolute title to the land in question, because 
it cannot be known until the plaintiff's death, "without bodily heirs," 
as to who would take the ulterior devise under the designation, "the 
rest of my children then living or their heirs." Mercer v. Dowm, 
ante, 203. 

The record presents no reversible error, hence the verdict and judg- 
ment must be upheld. 

No error. 
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F. E., L. A. AAD J. H. RANDOLPH, TRADING AS RANDOLPH BROTHERS, v. 
SAM EDWARDS. 

(Filed 10 March, 1926.) 

1. Evidence--Findings of FactAppeal  a n d  Error .  
The findings of fact by the lower court, under agreement of the parties, 

will not be disturbed on appeal when supported by sumcierit legal eri- 
dence. 

2. Same-Husband a n d  Wif-Homestead-Estates by Entireties. 
Upon the record on this appeal, evidence contained in the judgment of 

former proceedings: Held, suficient to sustain a finding of fact that the 
locus i n  quo  was a homestead interest and i t  and surplus over homestead 
conveyed by entirety to a husband and wife. 

3. Same-Judgments-Execution. 
An estate by entireties held by husband and wife, is not subject to the 

debts of either during the life of both, except by mutual consent legally 
given, or subject to  execution under judgment against either one. 

4. Same-Deeds a n d  Conveyances. 
A deed to lands made to husband and wife conveys a n  estate by entire- 

ties when there is nothing else therein which can be construed to the 
contrary. 

5. Same-Wills-Estoppel-Dissent of Widow. 
The right of sumivorship of an estate by entireties is not lost by the 

wife when she has not dissented from her husband's wil', attempting to 
dispose of this right, and creates no estoppel on her. 

6. JudgmenLParties-Estoppel. 
Parties to an action who fail to set up their rights, which are included 

within the scope of the inquiry, are  thereafter estopped by the judgment 
from asserting them. 

APPEAL by  plaintiffs f r o m  Bond, J., September Term,  1925, of PITT. 
Affirmed. 

Plaint i f fs  recovered judgment  against  defendant on  1 6  February ,  
1907, before a justice of t h e  peace i n  P i t t  County, f o r  t h e  s u m  of 
$133.90. T h e  said judgment  w a s  du ly  docketed on  t h e  judgment  docket 
t h e  same d a t e  i n  t h e  Superior  Cour t  of P i t t  County. No;ice was issued 
on  6 February ,  1917, and  a n  order  m a d e  reviving t h e  judgment  on  
24 March,  1917, t o  t h e  end t h a t  execution m a y  issue. P ' rom t h e  order  
S a m  E d w a r d s  appealed t o  t h e  Superior  Court.  E d w a r c s  filed answer 
2 March ,  1917, a n d  amended answer on 28 September, 1922. There-  
a f te r  E d w a r d s  died i n  1924, a n d  L. A. Randolph  was  appointed his 
administrator .  Plaint i f fs  obtained leave of court  t o  file amended peti- 
t ion wi th  part ies  a s  follows: "L. 8., J. H. and  F. E. Randolph,  t rad ing  
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as  Randolph Brothers, and L. A. Randolph, administrator of Samuel 
Edwards, deceased, v. The North Carolina Joint Stock Land Bank of 
Durham, the First National Trust Company, Whitehurst-Andrews Com- 
pany, Albion Dunn, trustee, Jackie Ann Edwards, Edward Chapman, 
Maggie Lee Chapman, Frank Pitt ,  Cherry Ann Malissa Pitt, W. C. 
Whitehurst, and J. B. Bowers." Summons was duly issued and all the 
defendants served. The petition set forth fully the contentions of plain- 
tiffs, why their judgment should be a lien on the lands of Sam Edwards. 
The defendants answered, denied any lien of the judgment and set up 
certain encumbrances held by them on the land of defendant. Jackie 
Ann Edwards claimed that the land was held by her husband and her- 
self as tenants by the entireties, and at his death subject to the encum- 
brances on it, she having joined in the conveyances; she was the owner 
by survivorship and the land was subject to no judgment lien of Ran- 
dolph Brothers or other judgment creditors. 

The parties agreed that the court below should find the facts "it hav- 
ing been agreed, by both the plaintiffs and the defendants, that the 
court find the facts and render its judgment thereon." 

The material facts found for the decision of the case, and assignments 
of error, will be considered in  the opinion. 

F. M.  Wooten for plaintiffs. 
M.  K.  Blount, Dink James and F. G. James & Son for defendants. 

CLARKSON, J. The plaintiffs contend that there was no evidence to 
support "the finding of fact to the effect that all the land of which 
Samuel Edwards was seized and possessed outside of the boundaries of 
the homestead were sold by Dudley, sheriff, and to the further finding: 
'The said W. A. and J. C. Taylor to be the owners of said land, sub- 
ject to a par01 trust in  favor of Samuel Edwards and wife, as tenants 
by the entireties, and said decree directed the said W. A. and J. C. 
Taylor, to execute and deliver to said Samuel Edwards and wife, as 
tenants by the entireties deed for the following described portions of 
said lands.' " We cannot so hold on the record. 

I n  Clegg v. Clegg, 186 N. C., p. 34, it was said: "This Court is bound 
by the findings of fact made by the court below, if such findings are 
supported by any competent e~idence. This is now the well-settled law 
of this State." Gmter v. Thomas, 188 N.  C., p. 351; Turner v. Grain 
Co., 190 N .  C., 331; Foster v. Allison Corp., ante, 166. 

The finding of fact 3, is as follows: "That a judgment was rendered 
on January 3, 1902, in favor of R.  L. Smith & Co. v. Samuel Edwards, 
and under and by virtue of said judgment, the homestead of Samuel 
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Edwards was allotted to him, on 16 June, 1909. Said homestead being 
described, etc., containing by estimation 150 acres. The allegation of 
plaintiffs in their complaint is a basis of this finding of fact. 

I n  the record is a deed dated 18 May, 1911, from S. I. Dudley, sheriff 
of Pi t t  County, to W. A. Taylor-sale under execution of the following 
land: "One tract of land lying and being in Bethel Township, Pi t t  
County, North Carolina, beginning at a large pine stump, corner of 
Samuel Edwards homestead and running n southwestern course with the 
line of Samuel  Edwards homcsteud to the run of Grindle Creek, thence 
down the creek to J. J. Jones' line, thence with J. J. Jones) line to the 
road, thence with the road to the beginning, containing hy estimation 
75 acres, more or less. One other tract, in Bethel Township, Pi t t  
County, North Carolina, lying on the east side of the r o d  and being 
all of the land that Samuel Edwards owned on the east side of the road 
bounded by the lands of J. J. Jones, the homestead of Saw uel Edwards 
and others, containing 25 acres, more or less." The description of this 
deed calls for Samuel Edwards' homestead. I n  the petition of Samuel 
Edwards and wife, Jackie Ann Edwards, to intervene in case of "W. A. 
and J. C. Taylor v. W. J. Robertson and R. I,. Barnhill," i t  i s  alleged 
"that in order to perfect the title to said land it would be necessary to 
have the excess over and abore the homestead allotmert" sold, etc. 
. . . "and thereafter in accordance with said agreement and under- 
standing the said excess was sold by the sheriff and W. ,I. Taylor mas 
last and highest bidder and deed was made to him on IS  Yay, 1911." 
The evidence was ample to support the finding, viz. : "Th:~t under said 
last mentioned execution, all the lands of which the said Samuel Ed- 
wards mas then seized and possessed, outside of f he  boudar i c s  of f he  
homestead, above referred to and above describcti, were sold by iS. I. 
Dndlep, shcriff, after due advertisement, ns provided by law and at said 
sale W. A. Taylor wns the last and highest bidder and became the 
purchaser thereof, as is evidenced by deed from S. I. D~dlej- ,  sheriff, 
to W. A. Taylor, of record in Book T-9, papc 497, of the office of tlio 
register of deeds of Pi t t  County.'' 

The court below found as a fact "that prior to the rendition of any 
of the judgments above mentioned, and prior to the renc ition of any 
of the judgments docketed against Samuel Etlrardq, in f;lror of Rnn- 
dolpli Brothers, or any other persons, Snmucl  Edlrnrds a n t i  v i f e  cse- 
czded and delivered under date of 91 Febmary .  1888, that - c ~ f a i n  ~ n o r f -  
gage which appears of record in the public registry of Pi t t  County in 
Rook R-4, page 241, to *\Ifred Forbes, sccuring t l ~ c  intlcbtctl~lcss thcrein 
described," describing the land. 

The note, secured by mortgage, made to Alfred Forbes n a s  purchased 
by J. C. and W. A. Taylor. Tho Taylors purchased sever,*l other liens 
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on the land. They then brought an action to establish the debts and 
foreclose the mortgage. The title of the suit was: 'W. A. Taylor and 
J. C. Taylor v. Samuel Edwards and wife, Jackie Ann Edwards, F. E. 
Randolph, L. A. Randolph and J .  H .  Randolph, Robert Staton, J. R. 
Bunting and Macclesfield Supply Company." 

I t  is alleged in  the complaint in  this case that the land set forth in 
the Alfred Forbes mortgage was the same land allotted to Samuel Ed- 
wards as his homestead. The court below found: "That at  the Septem- 
ber Civil Term, 1912, of Pi t t  Superior Court, in the aforesaid action 
of W. A. and J. C. Taylor v. Samuel Edwards and wife, Jackie Ann 
Edwards, F. E. Randolph, L. A. Randolph, J. H. Randolph, Robert 
Staton, J. R. Bunting and Macclesfield Supply Co., before his Honor, 
E. B. Cline, judge presiding, judgment rendered in  favor of the plain- 
tiff and against the defendants, in which, among other things, it was 
adjudged and decreed as follows: ' I t  is further ordered, adjudged and 
decreed that Samuel Edwards and wife, Jackie Ann Edwards, mortgagors 
aforesaid, and L. A. Randolph, F. E. Randolph and. J .  H.  Randolph, 
Robert Staton, J. R. Bunting and the Macclesfield Supply Company, 
judgment creditors, be and they are hereby forever foreclosed bf all 
legal rights and all equities of redemption in said land.'" 

Mr. F. C. Harding was appointed commissioner to sell this '(home- 
stead" (mhich was allotted to Samuel Edwards), under the decree of the 
court. This was duly and regularly done and W. A. Taylor became 
the last and highest bidder and the commissioner made a deed to him. 
This was done under what is known as the "Cline judgment." 

From the record, W. A. Taylor became the owner of all the lands of 
Samuel Edwards (1) By deed of Sheriff Dudley excess of homcstead; 
( 2 )  Foreclosure of mortgage on the homesfead made prior to plain- 
tiffs' judgment and all other judgment creditors. A11 interested persons 
having been made parties to this proceeding, including the plaintiffs 
and other judgment creditors. 

The court below found: "That thereafter, W. A. and J. C. Taylor 
became financially involved and thereafter in an action entitled 'W. 8. 
Taylor and J. C. Taylor v. W. A. Roberson and R. L. Barnhill,' a re- 
cciver was appointed for the said W. A. and J. C. Taylor, mhich said 
receiver took possession of all of the property, of the said W. A. and 
J. C. Taylor, both real and personal, including the Samuel Edwards 
lands, etc. That pending said receivership proceedings, Samuel Ed- 
wards and wife, Jackie Ann Edwards, were permitted by the court to 
intervene," by petition in the case. "That, as will appear from the 
petition of the said Samuel Edwards and wife, Jackie Ann Edwards, 
the said W. A. and J. C. Taylor purchased said lands, pursuant to a 
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par01 agreement, had by the said W. A. and J. C. Taylor with the 
said Samuel Edwards and wife, that the said W. A. and J. C. Taylor 
would take title thereto in  their own names, pay off all indebtedness of 
the said Samuel Edwards and wife, and execute to them a deed there- 
for, the said Samuel Edwards and wife, in  turn, to execute a mortgage 
securing said indebtedness. I n  said proceedings, issues were duly sub- 
mitted to the jury, which issues were found in favor of the said Samuel 
Edwards and wife, Jackie Ann Edwards. The material one is as fol- 
lows: "Did W. A. Taylor purchase the lands described in the pleadings 
with the parol agreement and understanding had with Sainuel Edwards 
and wife, Jackie Ann Edwards, that he would purchase and hold the 
same for the joint use and benefit of the said Samuel Edwards and wife, 
Jackie Ann Edwards, subject to the indebtedness of the intervenors to 
W. A. and J. C. Taylor? Answer: Yes." The lands set forth in the peti- 
tion to iritervenee of Samuel Edwards and wife, Jackie Ann Edwards, 
included the "homestead" and "excess." "That after the issues were 
found by the jury in favor of Samuel Edwards and wife, Jackie Ann 
Edwards, as above set forth, judgment was duly rendered by the court, 
D e ~ i n ,  J., declaring, in substance, that the said W. A. Ta,ylor held said 
land subject to a parol trust in favor of Samuel Edwardf, and wife, as 
tenants by the entireties, and said decree directed the said W. A. Taylor 
to execute and deliver to the said Samuel Edwards and wife, as tenants 
by the entireties, deed for portions of said land" (describing them); 
which is the land in  controversy. The adjustment of the indebtedness, 
etc., between the parties is not necessary to set out. 

The court found: "Ahid thereafter, the said W. A. and J. C. Taylor, 
pursuant to said judgment, did execute and deliver to the said Samuel 
Edwards and wife, Jackie Ann Edwards, a deed for said lands, which 
said deed, however, was never recorded; and thereafter the said Samuel 
Edwards and wife, Jackie Ann Edwards, continued in possession of said 
lands as tenants by the entireties, up to the death of the said Samuel 
Edwards, in 1924." 

I t  is found that Samuel Edwards and wife, Jackie Ann Edwards, 
continued in  possession of said lands as tenants by the entireties up to 
the death of the said Samuel Edwards in 1924. Plaintiffs were regu- 
larly made parties and under the Cline judgment their rights were 
foreclosed. Samuel Edwards and wife, Jackie Ann Edwards, made a 
parol agreement that the land purchased by W. A. Taylor should be- 
long to him and his wife, Jackie Ann Edwards. The dec-ee signed by 
Devin, J., ordered that a deed be made by W. A. Taylol. to "Samuel 
Edwards and wife, Jackie Ann Edwards, as tenants by the entireties." 
This deed was made in accordance with the decree. 
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"When land is conveyed or devised to husband and wife, nothing else 
appearing, they take by the entireties and upon the death of either, the 
other takes the whole by right of survivorship." Turlington v. Lucas, 
186 N. C., p. 285. "That a conveyance of land in  fee to husband and 
wife, they take by entireties with right of survivorship, and during 
their lives the lands are not subject to the debts of either, except with 
consent of both properly given." Turlington case, supra, p. 286; Bruce 
v. Nicholson, 109 N.  C., 202; Johnson v. Leavitt, 188 N.  C., 683. 

We think the facts as established by the Devin judgment and deed 
made in compliance created an estate by entireties. The case of Harri- 
son v. R a y ,  108 N. C., 215, cited by plaintiffs does not militate against 
the position here taken. 

I t  is further found as a fact that Samuel Edwards made a will pur- 
porting to dispose of this land and Jackie Ann Edwards has not dis- 
sented therefrom. I t  is further found as a fact that Samuel Edwards 
and wife, Jackie Ann Edwards, continued in possession of the land as 
tenants by the entireties up to Edwards7 death in  1924. The fact that 
her husband attempted to dispose of the land belonging to her as sur- 
vivor cannot deprive her of the land. 

I n  Cook v. Sink, 190 IY. C., p. 625, i t  was said: " 'Where a person 
has, with knowledge of the facts, acted or conducted himself in a par- 
ticular manner, or asserted a particular claim, title, or right, he cannot 
afterwards assume a position inconsistent x i th  such act, claim or con- 
duct to the prejudice of a~iother.' 16 Cyc., p. 785; Uollomar~ 1 % .  R. R., 
172 N. C., p. 376." 

Jackie Ann Edwards is now claiming the land as the survivor under 
an estate by the entireties. The fact that she has not dissented from 
the will of her husband cannot deprive her of the title to her land. She 
has never acted or conducted herself in such a manner or asserted any 
claim, title or right or assumed a position inconsistent with such act, 
claim or conduct to the prejudice of another. On the entire record there 
was ample evidence to sustain the facts found by the court below. 

We do not think Jackie S n n  Edwards estopped from claiming the 
land. Plaintiffs, Randolph Brothers, had their day in  court. They 
were parties to the action in which their rights mere foreclosed. They 
could have bid at  the F. C. Harding, commissioner, s a l e t h e y  did not 
do so. This was their chance to sare their debt. I t  may be hard that 
the plaintiffs have to lose their debt, but their rights have been fore- 
closed in a legal manner. The judgment must be 

Affirmed. 
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JOHN D. LANCASTER, W. L. DUNN, S. L. PARKER, M. T. HARRELL, 
A. M. WOOTEN, HARRY FAGAN, RILEY PHILLIPS,  S R. JENKINS, 
C. W. DUPI'N, J. B. NORVILLE AND W. D. WEBB v. E. F. STANFIELD. 

(Filed 10 March, 1926.) 

1. Bills a n d  Notes--Negotiable Instruments-EndorselcSu~eties-Equity 
--Contribution. 

An endorser of a negotiable instrument is not subject to contribution 
among all  others who may have endorsed the same, but only liable to  
those who a re  subsequent in date to  his endorsement, t o  the full amount 
of their payment, a s  a n  indemnitor. 

2. Same--Par01 Evidence-Statutes, 
As between the original parties to the agreement i t  mag be shown by 

parol evidence that  though on the face of the instrument those whose 
names appeared a s  endorsers, in  fact signed their names a s  sureties or 
comakers, among whom equity will enforce contribution in proper in- 
stances. C. s., 3049. 

Where the stockholders a t  a meeting have agreed to and did endorse i ts  
negotiable note to enable the corporation to get money with which to 
carry on its business, i t  may be shown by parol evidence as  between them- 
selves, that  though their names appeared on the face of the instrument a s  
endorsers thereof, in fact they did so a s  sureties, among whom contribu- 
tion will be enforced in equity in favor of those who have paid off the 
corporation note, and upon sufficient evidence, a motion a s  of nonsuit will 
be denied. 

The right of action of one who signs a negotiable instrument as  surety, 
arises against his cosureties to enforce contribution a t  the time he pays 
the instrument within the date the same is enforceable, an ' l  not from the 
date of its maturity. 

6. Same-PaymentInterestLimitation of Actions. 
Those who a re  liable on a negotiable instrument as  endorsers and 

sureties, etc., under a n  agreement thereon that they will continue to be 
bound notwithstanding a n  extension given to the maker, a re  bound by 
its terms, and a payment by the principal of the interest thereon will 
repel the bar of the statute of limitations in an action against them. 

6. Bills a n d  hTotes-Negotiable Instruments-Renewals--PaymentParol 
Evidence-Endorsers-Sureties-Actions-Defenses. 

Where sureties on a note have agreed to continue bound notwithstand- 
ing an extension of time given by the payee to the maker, and a renewal 
note is given thus extending the time of payment, the quest on of whether 
the original note marked paid was in fact paid or renewed, is a question 
of the intent of the parties, which may be shown by parol evidence in 
an action against one of the sureties who pleads payment as  a defense. 
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7. Same-Instructions-Directing VerdictAppeal and Error. 
In an action for contribution against a surety on the original negotia- 

ble note, remaining bound thereon notwithstanding an extension given 
to the maker, who did not sign a renewal thereof, where the evidence 
is conflicting as to whether the original note marked paid was in fact 
discharged by the renewal, the question of the running of the statute of 
limitations pleaded in bar of recovery, depends upon the finding by the 
jury upon this issue of fact, and it is reversible error for the judge to 
instruct a verdict upon the evidence. 

APPEAL by defendant from Cranrner, J., at November Term, 1925, of 
EDGECOMBE. New trial. 

Civil action commenced on 27 May, 1924, to recover of defendant one- 
twelfth of the amount paid by plaintiffs in  discharge of liability of 
plaintiffs and defendant as joint-makers, or cosureties, upon two notes 
dated 28 April, 1920, executed by Pinetops Drying Plant, Inc., payable 
to Pinetops Banking Company or order, due on 24 October, 1920, and 
alleged to have been paid by plaintiffs on 29 December, 1923. Upon 
defendants' denial of liability, issues submitted to and answered by 
the jury, as follows: 

1. I n  what sum, if any, is the defendant indebted to the plaintiffs, 
as alleged in the complaint? Answer: $909.09, with interest from 
I August, 1923. 

2. I s  the indebtedness declared on in the complaint barred by the 
statute of limitations, a s  alleged in the answer? Answer: No. 

From judgment upon this verdict, defendant appealed to the Supreme 
Court. 

H .  17. Philips for plaintiffs. 
Gilliam ci7 Bond for defendant. 

CONKOR, J. Plaintiffs and defendant, and twelve other persons on 
28 April, 1920, were the owners of all the stock of the Pinetops Drying 
Plant, Inc., a corporation organized under the laws of the State of 
North Carolina, for the purpose of engaging in  business i n  the town of 
Pinetops, N. C. On said day, Pinetops Drying Plant, Inc., executed 
two notes, each for the sum of $5,000, both payable one hundred and 
eighty d a p  after date, to the order of Pinetops Banking Company. On 
the hack of each note, appear the following words: 

"A11 parties to this note, whether as sureties, endorsers, or guarantors, 
hereby agree, collectively and individually, to continue and remain 
bound for the payment of this note and all interest thereon, notwith- 
standing any extension of time granted to the principal, and notwith- 
standing any failure or omission to protest this note for nonpayment, or 
to give notice of nonpayment, or dishonor, or protest, or to make pre- 
sentment, or demand for payment, hereby expressly waiving any protest 
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and any and all notice of any extension of time or of nonpayment, or 
dishonor or protest in any form, or any presentment 01: demand for 
payment, or any other notice whatsoever." 

Beneath these words, on the back of each note, .plaintiffs and de- 
fendant wrote, each, his name, defendant's name being fifth i n  order. 
At the trial, each of'said notes bore the endorsement of the Pinetops 
Banking Company, by W. E. Cobb, Vice-president, thi:~ indorsement 
being below the names of plaintiffs and defendant. The allegation in  
the complaint that plaintiffs and defendant were joint-makers, or co- 
sureties to said notes, in  accordance with an expreis agreement' to that 
effect, entered into before the delivery of the notes. is (denied in the 
answer; defendant alleges that he signed the note as an endorser only, 
and contends that, therefore, he is not liable to plaintiffs for contribu- 
tion. I t  is admitted that Pinetops Drying Plant, Inc., has not paid the 
notes, and that it is now insolvent. 

Plaintiffs' cause of action, as set out i n  the complaint, is not upon 
the notes; they do not sun as holders, by rirtue of the indorsement of 
Pinetops Banking Company, payee. They allege that they have paid 
the notes, and that defendant, as joint-maker, or cosurety, by virtue 
of an express agreement, is liable to them for onetwelfth the amount 
so paid by them upon the principle of contribution. Whet 1er defendant 
is so liable, must be determined by his relation to plaintiff,3 with respect 
to the notes. The liability to contribution does not arise from contract 
but from equitable principles, applicable, by reason of relationship be- 
tween or among parties to an obligation to a third party. Defendant 
admits that he signed his name on the back of the notes, as it appears 
thereon, with the names of plaintiffs; nothing else appearing, defendant 
is an indorser, and liable only as such. C. S., 3044. I f  defendant is 
liable only as an indorser on the notes. contribution cannct be enforced 
against him by plaintiffs, who have paid the notes by reason of their 
liability for "as respects one another, indorsers are liablt: prima facie 
in the order in which they indorse." C. S., 3049. "Indorsing an instru- 
ment, in its literal sense, means writing one's name on the back thereof; 
and in its technical sense, it means writing one's name thereon with 

u 

intent to incur the liability of a party who warrants payment of the 
instrument, provided it is duly presented to the principal at maturity, 
not paid by him, and such fact is duly notified to the indo-ser." Daniel, 
Keg. Inst. ( 6  ed.), (T.  H. Calvert) vol. 1, sec. 6G6. "When several 
persons indorse a bill or negotiable note in succession, the legal effect 
is to subject then1 as to each other in the order they indorse. The in- 
dorsement imports a several and successive, and not a joint obligation, 
whether the indorsement be made for accommodation, or for value re- 
ceived, unless there be an agreement aliunde different from that evidenced 



N. C.] SPRING T E R M ,  1926. 343 

by the indorsements. When the successive indorsements are for  accommo- 
dation of other parties, the indorsers for accommodation may make 
a n  agreement to be jointly and equally bound, but whoever asserts such 
an  agreement must prove it. I n  cases, therefore, in which no such 
agreement is  proved, the indorsers a re  not bound to contribution amongst 
themselves, but each and all are liable to those who succeed them." 
Daniel, S e g .  Inst .  ( 6  ed.), (T. H. Calrert)  1-01. 1, sec. 703. 

If defendant is  an  indorser only, he is  liable, not to all the plaintiffs 
who have paid tlie notes, as  a coindorser, for contribution, but only to 
such of them as  indorsed the notes subsequent to his indorsement, for 
the full amount paid by them. As to these he is liable as an  indemnitor. 

Evidence is admissible, however, to shov- that as between or among 
themselves, parties to a negotiablr. instrument are liable otherwise than 
appears prima facie. This  is especially true as to indorsers under the 
statute, C. S., 3049. I t  is  a general rule t ha t  the true relation subsist- 
ing between the several parties bound for the performance of a written 
obligation may be shown by parol evidence. The  surety on the face of 
a note, and an accommodation indorser may, as between themselves, be 
shown by parol to be cosureties by virtue of a rerbal  understanding to 
that  effect; and so it may be shown that, as  among themselves, plain- 
tiffs and defendants are  mutually liable as joint-makers or cosureties. 
Brandt Suretyship Guaranty, vol. 1 (3d ed.) pp. 562-3; Bank v. 
RILTCA, 14.3 ?IT. C., 316; X?yk.~s 2.. Eccrett, 167 3. C., 600; Cr'illanz v. Wal- 
k?~-, 180 N. C., 189; Dillarrl t.. , l lercanti lc Co., 190 5. C., 22.3. I f  the 
relationship betwccn plaintiffs and defendant, with respect to the notes 
paid by plaintiffs is that  of joint-makers or cosuretics, defendant is  
liable to plaintiffs for contribution. 

I t  i s  allegctl in thc complaint that  at a meeting of the stockholders 
of the Pinctops Drying Plant ,  Tnc., a t  which plaintiffs and defendant 
were presmt a$ stockholtl(~s, it  n a s  "agreed to, betn-een and among 
tl~cmiclves and thc  Pinetop? Banking Company that if the said P i n e  
tops Ihnk ing  Cornpan7 woultl loan the sum of $10,000 to them and to 
the I'ir~etops Drying Plant ,  Inc., in ortlcr that  the latter might have 
sufficient money to carry on its business at the time, they, the said plain- 
tiffs a r ~ d  dcfcntlant, nould become joint-makers, sureties or iridorsers 
with the Pinctops I h y i n g  Plant ,  Jnc., of two promissory notes or bonds 
in tlie sum of $5,000 c:rch"; an(l that the notes described in the com- 
p la i i~ t  wcrtl csccutctl i n  accordance with said agreement. Evidence of- 
fercd by plaintiffs tends to establish the truth of these allegations. T h e  
fact that plaintiffs and defendant were stockholders of the Pinetops 
Drying Plant ,  Tnc., and therefore mutually interested in its success, 
together n i t h  the furthcr fact that  the money mas borrowed from the  
payee of said notes for tlie use of said plant, is, a t  least, evidence tha t  
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as among themselves, plaintiffs and defendant were joint-makers or co- 
sureties, and liable to each other for contribution, and n3t liable as in- 
dorsers to indemnify each other according to the priority of their in- 
dorsements. Daniel Neg. Inst. vol. 1, (6 ed.), (T. H. Calvert), sec. 703a. 
A stockholder who has been compelled to pay more than his share of 
the debts of the corporation may maintain an action against stockholders 
who are also liable for the debt for contribution. 6 R. 13. L., p. 1054. 
See Strasburger v. Meyer-Strasburger Co., 167 App. Div. 198, 152 
N. Y., Supp. 757. See Homer v. Fassoux, 168 N .  C., 1. 

Defendant's motion for judgment as of nonsuit, presenting his con- 
tention that upon all the evidence he is not liable for contribution was 
properly overruled. There was evidence from which the jury could find 
that defendant was a joint-maker or cosurety with plaintiffs; if the 
jury should so find, defendant is liable for contribution. 

Defendant pleads in  his answer as a defense to plaint ff's action the 
three-year statute of limitations. His  Honor instructed the jury upon 
the second issue, involving this defense, that if they found the facts 
to be as testified, they should answer the second issue, "No." Defendant 
excepted to this instruction and assigns same as error. 

Plaintiff's right of action against defendant for contrilmtion accrued 
on the date of the payment of the notes by plaintiffs. It did not accrue 
at the maturity of the notes dated 28 -\pril, 1920, to wit, 24 October, 
1920; the cause of action set out in the complaint is not upon these 
notes, but upon the implied promise of defendant, arisin,: from his al- 
leged relation to plaintiffs, with respect to said notes, to pay his pro- 
portionate part of the amount which plaintiffs might pa,y in  discharge 
of their common liability on the notes, upon default of the Pinetops 
Drying Plant, Inc. The action cannot be maintained without allega- 
tion and proof that those who seek to enforce contribution have paid 
the debt for which it is alleged plaintiffs and defendant were liable as 
joint-makers or cosureties. Story's Eq. Jur .  (14 ed.), ( W. H. Lgon), 
vol. 2, sec. 671, and cases cited. "As the right to enforce contribution 
is not complete and enforceable until payment or discharge in  whole or 
in part of the common obligation, the statute of limita1,ions does not 
begin to run against a claim for contribution until plaintiff has dis- 
charged the common debt or has paid more than his share of it." 13 
C. J., 833 and cases cited. 

The el-idcncc offered by plaintiff tends to show that at the maturity 
of thc notes, dated 25 A\pril, 1920, the Pinetops Drying Plant, Inc., 
delivered to the Pinetops Banking Company two notes, each for $5,000, 
dated 24 October, 1920, and due I80 days after date; these notes were 
identical in form with the notes dated 28 April, 1920; they were in- 
dorsed by plaintiffs, but not by defendant; defendant declined to in- 
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dorse them, although requested by plaintiffs to do so. The interest was 
paid by Pinetops Drying Plant, Inc., which was solvent at the time. 
Upon delivery of these notes to it, the Pinetops Banking Company de- 
lirercd to the Pinetops Drying Plant, Ine., the notes dated 28 ,4pril, 
1920. Thereafter as the notes delivered to the Pinetops Banking Com- 
pany in lieu of notes held by it became due, other notes executed by 
the Pinetops Drying Plant, Inc., and indorsed by plaintiffs, but not by 
defendant, for the same amounts, and in the same form, were delivered 
to said Banking Company in exchange for the notes which had become 
due, according to their tenor. The last two notes were dated 1 Febru- 
ary, 1923, and became due 180 days from date, i. e., 1 August, 1923. 
These notes were paid by plaintiffs, upon demand of the Pinetops Bank- 
ing Company, on 29 December, 1923. On said date the Pinetops Dry- 
ing Plant, Inc., was insolvent. 

The notes bearing the date upon which the notes for which they were 
exchanged matured were marked "Paid," delivered to the Pinetops Dry- 
ing Plant, Inc., and placed in its files. Plaintiffs allege that these were 
renewal notes, and that the indebtedness, as evidenced by the notes 
dated 28 April, 1920, was paid on 29 December, 1923. This allega- 
tion was denied by defendant; defendant contends that the notes which 
he indorsed were paid and discharged by the notes accepted by the Pine- 
tops Banking Company, at their maturity. This action was begun on 
27 May, 1924--within three years from 29 December, 1923, but not 
within three years from 25 April, 1921, when the first two notes given 
hy the Pinetops Drying Plant, Inc., in exchange for the notes dated 
28 April, 1920, which became due on 24 October, 1920, mere delivered 
to the Pinetops Drying Plant, Inc., marked "paid." Whether or not 
plaintiffs' action for contribution is barred by the statute of limitations 
depends upon the date on which the cause of action accrued, to wit, the 
date on which plaintiffs paid the amount for which they demand of de- 
fendant contribution. I f  the notes which are marked "paid" are in fact 
renewal notes-the only effect of which was to extend the time of pay- 
ment of the indebtedness evidenced by the original notes, (Bank v.  
Howard, 188 N. C., 543), the indebtedness for which defendant is liable 
to plaintiffs, upon the principle of contribution, was not paid until 29 
December, 1923; in that event, the cause of action accrued on that date, 
and the action for contribution is not barred; on the other hand, if the 
original notes were in fact paid by the new notes, or if the new notes 
were paid at  maturity, and not merely renewed, i. e., if there mas a nova- 
tion, the cause of action accrued not later than 25 April, 1921, and the 
action is barred. 

Whether the original notes were paid and discharged by the new 
notes, or whether the new notes were merely renewals of the original 
notes, depends upon the intention of the parties. 8 C. J., 572; Taylor 
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v. Bank, 190 N. C., 175; Rank v. Hall, 174 IT. C., 476. 'The fact that 
the old notes were marked "paid," and surrendered to the maker, is not 
conclusive. The burden was upon plaintiffs to show the date of the 
payment of the amount for which they seek contribution. There was 
error in the instruction to the jury upon the second issue. The con- 
tentions of both plaintiffs and defendant, upon all the evidence, should 
have been submitted to the jury, with appropriate instructions. 

I f  the jury shall fin,d that payment was made by plaintiffs on 29 
December, 1923, and that this action was not barred, for that the cause 
of action accrued on that date, and the action was begun on 27 May, 
1924, then defendant contends that he is not liable for contribution, for 
that payment was made by plaintiffs, voluntarily, after the cause of 
action on the note, which he had endorsed, with the plaintiffs, was 
barred. These notes became due on 24 October, 1920; if they were 
paid on 29 December, 1923, more than three years had elapsed from 
the date on which the cause of action on these notes had accrued. 
xothing else appearing, an action on the notes by the holder was 
barred at the date of the payment by plaintiffs. I t  is said by the author 
of the article on Contributio~~, in 6 R. C. L., p. 1040, "The fact that 
the obligation for the payment of which contribution iir sought was 
barred by limitations when the payment was made has be3n considered 
not to defeat the right to contribution, on the theory that a revival 
of a barred debt by a joint contractor recovers i t  as to his oocontractors, 
as well as that such a contractor is not bound to plead the statute, 
though good authority exists to the contrary, based on the reasoning 
that the obligation of a debt, the remedy on which is barred by the 
statute of limitations cannot be said to be subsisting and legal, and 
payment compulsory on a party in whose favor the bar has attached. 
H e  may successfully resist the obligation and decline the payment." 

There is evidence, however, that the interest on the indebtedness evi- 
denced by the notes, dated 28 April, 1920, was paid by the Pinetops 
Drying Plant, Inc., to 1 August, 1923; if these notes were not paid, but 
were merely renewed, the payment of interest by the prir~cipal, before 
the debt was barred, renewed the debt, both as to principal and sureties, 
to 1 August, 1923, and an action on the notes was not barred as against 
defendant on 29 December, 1923, if he is a joint-maker, or surety on 
the note, defendant having waived notice of such extension; Houser v. 
Fassoux, 168 N.  C., 1 ;  Barber v. Absher Co., 175 N. C ,  602. This 
contention therefore involves both the question as to defendant's rela- 
tion to the notes, and as to whether same were paid or renewed. Upon 
the new trial appropriate issues should be submitted to the jury that 
they may pass upon the contentions of the parties with re$,pect to these 
matters and say by their verdict what the facts are. 

New trial. 
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W. C. ERKUL v. ROSA L. ERNUL, EXECUTRIX OF THE ESTATE OF F. S. 
ERSUL,  DECE~SED.  A S D  ROSA L. ERNUL, GUARDIAN O F  T H E  ESTATE O F  

MILDRED S E L S O S ,  A X D  J l ILDIiED SELSOS. 

(Filed 10 March. 1926.) 

1. Tmsts-Executors a n d  Administrators-Courts-Advice. 
d trustee or csecutr is  uiitler a will may submit the coiistruction of 

the  will relating to a t rus t  imgosetl, ant1 i t s  ad~ninis t ra t ion thereof, to 
the  courts for advice therein for their  protection. 

2, Same-Estates-Contingent Remainders-Money-Personal P rope r ty  
-13eneficiaries-Possession-Security. 

\Vlicre there is  a bequest of personal property by mill, a certain sum 
of molley, wit11 contillgent limitation over, the  beneficiary is  ordirlarilg 
entitlet1 to the  possessioil. but sllol~lcl 1 ~ e  required to  give :I 1mnd for the 
protection of the interest of the contingent remaindermail, when tho 
beiicficiary is  a residellt beyond the  jurisdiction of our  courts, or other- 
wise where the  facts and circumstances apparently require that  this pre- 
caution should he taken, unless the testator's contrary intent otherwise 
appears from a proper interpretation of the  instrument.  

A\ devi<e of a certain sum of money to testator 's  minor daughter by a n  
item of her father 's  will, but if she die hefore she  marries and has  chil- 
dren, lier share  "of my estate go back to my children," with a la ter  
residuary clause in  which she  is  t o  share  alike with the  testator's other 
children: Held, the two items will he construed together a s  subject to 
the  contingent limitation espressed in t h e  preceding item. 

4. Same-Receiver-Investment of Funds-Interest. 
Held,  under the facts of this case for a devise to the  testator 's  daughter, 

a receiver will be appointed to invest the funds  if she Pails to give the 
security requiretl, and the interest  paid to h ~ r  semiannually, af ter  de- 
ducting taxes and legal expenses until t he  happening of the  contin- 
gency, etc. 

APPEAL by Rosa L. Ernul, executrix of the estate of F. S. Ernul, de- 
ceased, from Bond, J., at October Term, 1925, of CRAVEN. Modified 
and affirmed. 

Submission of controversy without action. Facts : 
"(1) That W. C. Ernul is one of the children of F. S. Ernul named 

in the will of F. S. Ernul as hereinafter set out. And Mildred Nelson 
is the granddaughter of F. S. Ernul named in  said will, and resides in  
the State of Illinois; all other parties are residents of North Carolina. 

"(2)  That F. S. Ernul died in Craven County on 10 May, 1923, 
leaving a last will and testament." The material items to be considered 
are : 

" '6. I give, bequeath and devise to my granddaughter Mildred Nel- 
son, five thousand dollars; I appoint my wife, Rosa L. Ernul, guardian 
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for Mildred Nelson, and if Mildred should die before she marries and 
has children her share of my estate go back to my children. 

'( (9. All other property I may have not disposed of, I want equally 
divided between by wife, W. C. Ernul, Mattie J. Robinson, Katherine 
Gaskins, Nancy Tuton and Mildred h'elson.' 

"(3) That the executrix therein named, qualified on 1 7  May, 1923, 
and is still acting. 

('(4) That Mildred Nelson named in  items 6 and 9 of the will was 
a minor at the time of the death of the testator and on 15 June, 1923, 
Rosa L. Ernul, widow of the testator qualified in the Superior Court 
of Craven County as guardian of the said Mildred Relson, and is still 
acting. 

" ( 5 )  That the $5,000, bequeathed to Mildred Nelson in item 6 of 
the will, has been paid over by Rosa L. Ernul, executrix, to Rosa L. 
Ernul, guardian of Mildred Nelson; and under the residuary clause 
item 9 of the will, Rosa L. Ernul, executrix, has paid over to Rosa L. 
Ernul, guardian, the sum of $1,600; that upon the final settlement of the 
estate of F. S. Ernul, there will be several hundred dollars additional 
to be distributed under the residuary clause. 

" ( 6 )  That the guardian has paid to Mildred Xelson for her support 
and maintenance all income accrued upon the moneys in her hands and 
has paid the expenses of the guardianship, and the further sum of 
$426 from the principal under authority of an  order of the court for 
necessary expenses incurred in a surgical operation upon Mildred 
Nelson. 

" ( 7 )  That Mildred Nelson is now of age and demands a settlement 
of the guardianship and the payment over to her of all sums in  the 
hands of her guardian. 

"(8) That Mildred Nelson is unmarried and has no children. 
"(9) That W. C. Ernul, one of the children of F. E.  Ernul, for 

himself and the other children of F. S. Ernul, contends that no part 
of the principal either under item 5 or item 9 of the will, should be paid 
directly to Mildred Nelson. But that i t  should be paid into the hands 
of a trustee under bond; to pay to Mildred Nelson only the income until 
she marries and has children and to preserve the principd to be paid 
over to the children of F. S. Ernul in  the event that Mildred Nelson 
dies before she marries and has children. 

"The executrix and guardian prays the advice and guidance of the 
court upon the conflicting contentions of Mildred Nelson and the chil- 
dren of F. S. Ernul." 

The court below rendered the following judgment: 
"This cause coming on to be heard before his Honor, W. M. Bond, J., 

upon a submission of controversy without action, and being heard upon 
the facts agreed: 
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I t  is thereupon ordered, adjudged and decreed that Mildred Nelson 
is entitled to the possession of the five thousand dollars bequeathed to 
her in item six of the will of F. S. Ernul, less any sums heretofore 
expended by the guardian from the principal, and that such balance be 
paid over to said Mildred Nelson, the guardian taking a receipt from 
her for the benefit of the children of F. S. Ernul ;  that the sixteen 
hundred dollars paid to the guardian under the residuary clause of 
the will together with any further sums distributable as Mildred Nel- 
son's share under the residuary clause be paid over to Rosa L. Ernul, 
the executrix, as trustee without bond, to hold and invest the same and 
pay the interest to Mildred Nelson until she shall marry and have 
children, and upon such happening to pay the entire sum to said Mil- 
dred Nelson; but if Mildred Nelson shall die without marrying and 
having children of such marriage, then to pay said sum over to the 
children of F. S. Ernul." 

The only exception and assignment of error is to the judgment ren- 
dered. From the judgment, Rosa L. Ernul, executrix, appealed to the 
Supreme Court. 

Guion & Guion, for Rosa L. Ermul, executrix, appellant. 

CLARKSON, J. The appellant in her brief says: ('This was a submis- 
sion of controversy without action, for the construction of the will of 
F. S. Ernul, deceased, submitted at  the October Term, 1925, of Craven 
County Superior Court. Upon the submission, judgment was rendered 
by his Honor, W. M. Bond, judge presiding, aq set out in  the record. 
The executrix, Rosa L. Ernul, appealed to the Supreme Court. Neither 
the plaintiff, W. C. Ernul, nor the appellants' codefendant, Mildred 
Nelson, are represented by counsel. The appellant, executrix, prays 
the judgment of the Court for her protection in making settlement of 
the estate." 

Ashe, J., in Alsbrook v. Reid, 89 N. C., p. 153, says: "The former 
courts of equity entertained, and our Superior Courts still entertain ap- 
plications for advice and instructions from executors and other trustees, 
as to the discharge of trusts confided to them, and incidentally thereto, 
the construction and legal effect of the instrument by which they are 
created. But the courts of equity never exercised this advisory juris- 
diction when the estate devised is a legal one, and the question as to 
construction is purely legal. The jurisdiction is incident to that over 
trusts. Where there is no trust or trustee to be directed, the court of 
equity never takes jurisdiction." Bank v. Alexander, 188 N.  C., 670. 

We think appellant, under the facts disclosed in  this case, is within 
her rights in  asking advice. 
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"The plaintiff contends that all the money, both that bequeathed 
under item six, and that bequeathed under item nine shculd be held by 
the executrix as trustee, until such time as Mildred Nelson shall marry 
and have children, or shall die without having married and having 
children; or that if the money or any part of i t  is 1;urned over to 
Mildred Nelson, she should be required to give bond to insure its safe- 
keeping, and contend that she is young and incompetent to preserve the 
money for the use of the remaindermen, and that she i s  a nonresident 
of the State." 

I n  construing the present will we are dealing with per3onal property. 
The general rule gathered from the authorities, is stated in  Burwell v. 
Bank, 186 K. C., 119, as follows: "It is fully recognized that where 
real property is devised to one for life, remainder over, unless a con- 
trary intent appears in the will, the life tenant is entitled to its posses- 
sion and control during the continuance of the estate, sulsject always to 
its liability to creditors, under the provisions of law. And the same 
principle usually prevails as a direct bequest of personal property except 
where it is given as a residuary bequest to be enjoyed by persons in suc- 
cession, etc., in which case the property is converted into money and 
the interest paid to the legatees during the existence of their respective 
estates. Bryan v. Harper, 177 N.  C., 309; Simmons v. Fleming, 157 
N. C., 389; I n  re Knozoles, 148 AT. C., 461-466; Britt v. Smith, 86 N. C., 
305; Ritch v. Morris, 78 N. C., 377; Smith v. Barham, 37 N. C., 420." 

The general rule stated in  the Burwell case, supra, (1) where there is 
a direct bequest of personal property with remainder over, the life 
tenant is entitled to its possession and control during the continuance of 
the estate; ( 2 )  where personal property is given as a residuary bequest 
to be enjoyed by persons in succession, etc., the personal property is 
converted into money and the interest paid to the legatees during the 
existence of their respective estates. I f  a contrary intent appears in 
the will, the direct bequest may not come under the general rule. The 
kind of personal property left by the direct bequest, the relationship 
and the setting of the parties all have a bearing so tha ;  the intent of 
the testator may be ascertained. 

The language of item 6 is as follows: "I give, bequeath and devise to 
my granddaughter Mildred Nelson, five thousand dollars: I appoint my 
wife, Rosa L. Ernul, guardian for Mildred Nelson, and if Mildred 
should die before she marries and has children her share of my estate 
go back to my children." 

I t  will be noted that after the bequest to Mildred Nelson, the testator 
appointed his wife her guardian. I f  Mildred should die before she is 
married and has children-the $5,000 is to go to  the testator's children. 
Mildred now resides in the State of Illinois. 



N. C.] SPRING T E R N ,  1926. 351 

I n  ROWP'S Executors v. White, 16 N. J., Eq., p,. 411, 84 Am. Dec., 
p. 169, an interesting case, the principle laid down is the same as in the 
Burwell case, supra. 

I n  the Rowe's Executors case, the following is said at p. 172: "Either 
in the case of a legatee for life, or subject to a limitation over, in order 
to justify the requisition of security from the first legatee, there must 
be danger of the loss of the property in the hands of the first taker; 
Slanning is. S f y l ~ ,  3 P. Wms., 33-1; Condilitf  iq .  Soanr, 1 Coll., 285; 
Honzer 1 . .  Shel fon ,  2 Met., 19-1; Fiske 1.. Cobb, 6 Gray, 144; Hud-  
son v. Wadslc,orth, 8 Conn., 2-19; Langworfhy  1.. Cliat l~i~ick,  13 Id., 46." 
I n  that case it is further said (p. 173) : "If any real ground of appre- 
hension of danger appeared upon the face of the pleadings, and was 
admitted or supported by evidence, the court would require the secur- 
ity." Note: (8-1 d m .  Dec. p. 173) '(Security is unnecessary from legatee 
for life, unless there is danger of waste or loss: Couenhouen 7'. Shuler, 
21 Am. Dec., 73; Pelham T .  Tay lor ,  59 Id., 60-1; see Clark v. Clark,  
35 Id., 676; Roper tv. Roper,  75  Id., 427; Drummond's Executor. v. 
Drummond,  26 N .  J., Eq., 239, citing the principal case. The principal 
case is also cited to the point that the well settled rule in equity is 
that where it appears that there is danger that the principal of the 
legacy will be wasted or lost, a court of equity will protect the interest 
of the legatee in remainder by compelling the legatee for life to give 
security for the safe return of the principal; I lo~cm-d r .  l io~c~ard 's  Ez'rs, 
16 Id., 488." 17 R. C. L., p. 627. 

Security should be required whenerer it is shown that the property 
is in  actual danger of loss or injury or where it has been removed from 
the state or there is actual danger of its being removed, or where the 
life tenant is a nonresident. 21 C. J., p. 966. Moon v. Moon, 16 S. C. 
Eq., p. 327; Riddle v. Kel lumj  8 Ga., 374. 

By analogy we quote from Cobb v. Fountain, 187 N. C., 338, where 
it is said: "As i t  is more prudent for a guardian to invest trust funds 
in  his own state, where they may be kept under his immediate observa- 
tion and within the jurisdiction of the domestic courts, we think the 
investment of his ward's money in  securities which are beyond the 
jurisdiction should be disapproved unless made under rare and excep- 
tional circumstances. . . . Other courts have reached substan- 
tially the same conclusion, as will appear from a few excerpts. 'While, 
therefore, we are not disposed to  say that an investment by a trustee in  
another state can never be consistent with the prudence and diligence 
required of him by law, we still feel bound to say that such an invest- 
ment, which takes the trust fund beyond our own jurisdiction, subjects 
i t  to other laws and the risk and inconvenience of distance and of foreign - 
tribunals, will not be upheld by us as a general rule, and never unless 
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in  the presence of a clear and strong necessity, or a very pressing 
emergency.' Ormiston v. Alcott, 84 N. Y., 339, 343." 

Item 9 is as follows: "A11 other property I may have not disposed of, 
I want equally divided between my wife, W. C. Ernul, Mattie J. 
Robinson, Katherine Gaskins, Nancy Tuton and Mildmd Nelson." 

Item 6 must be construed with item 9. Mildred Kehon gets a part 
under the residuary clause of item 9, but item 6 says: "and if Mildred 
should die before she marries and has children, her share of my estate 
go back to my children." I t  is clear that this means the $5,000 and 
what is realized under the residuary clause in  item 9. From the 
language of the will, the nonresidence of Mildred Nelsor, and the facts 
and circumstances of this case, security must be given for the $5,000 
under item 6 and the fund realized under item 9. I f  Mildred Nelson 
is unable to give security the court should appoint a receiver to loan 
the fund first lien on real estate, with sufficient margin, or other gilt- 
edge security, and the corpus be held in  accordance with the construc- 
tion given in this opinion as to the meaning of items 6 and 9 of the 
will. Interest on the fund should be paid to Mildred. Nelson semi- 
annually after deducting taxes and legal expenses, until the happening 
of the contingency set forth in  item 6 of the will. 

The judgment of the court below, in  accordance with ,;his opinion, is 
Modified and affirmed. 

T H E  BANK O F  HOLLISTER v. A. B. SCHLICHTER AND FOSBURG 
LUMBER COMPANY. 

(Filed 10 March, 1926.) 

A corporation has no lien upon its stock or dividends declared thereon 
for  a debt due by its shareholder. 

2. CorporationsShares of Stock-Registered Sharehold.ers-Dividends 
-Management. 

The stipulations on a certificate of stock issued by a corporation that 
the certificate is transferable only on the books of the corporation by 
the holder thereof, in person or by attorney, upon the surrender of this 
certificate properly endorsed, is for the protection of the company, which 
it may waive at  its pleasure, in paying dividends to its shareholders thus 
appearing of record, and with reference to its management as a corporate 
entity. 

3. C!wporationscPledges of Sharss of S,-k-Transfer of Shares on 
Corporation Books-Endorsement in Blank-Actions. 

Where the registered holder of a certificate of share13 of stock in a 
corporation containing the condition that i t  is transferable only on the 
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boolm of the corporation, endorses it in blank, and pledges it as collateral 
security to a note he has given to a third person, such transferee may 
maintain its action to compel the corporation to transfer the certificates 
on its books to him, to avail himself of the security under its terms. 

4. Corporations-Receivers-Liquidation-Transfer of Shares in Blank- 
Dividends. 

Where a corporation in liquidation has through its receiver paid divi- 
dends upon its stock to a shareholder appearing upon the books of the 
company, without notice that such holder has endorsed in blank the 
shares as collateral security to a note he has given to a third person, the 
corporation is not liable to such transferee for the dividends it has paid 
the registered holder of the shares, but only for such dividends as it has 
continued to pay after notice, under the provisions appearing on the face 
of its certificate, requiring that a transfer of the shares must be made 
on its own books, etc. 

APPEAL by plaintiff from Lyon, J., at October Special Term, 1925, 
of EIALIFAX. Affirmed. 

The parties to this action submitted to the court an agreed statement 
of facts. I t  was agreed : 

"1. That on or about 6 Kovember, 1920, A. B. Schlichter deposited 
with the Bank of Hollister, a banking corporation under the laws of 
h'orth Carolina, now in the hands of C. W. Cope and W. R. Vaughn, 
as receivers, 20 shares of stock of Fosburg Lumber Company, a Vir- 
ginia corporation, as collateral security for the payment of a note of 
that date for $2,000; and on 10 October, 1920, said Schlichter deposited 
with said bank 30 additional shares of said stock as collateral security 
for the payment of another note for $2,000. All of said stock, at the 
time it was so deposited stood on the books of the Fosburg Lumber 
Company in the name of said Schlichter, and has continued to so stand 
until this time. Said t ~ o  notes hare not been paid. 

"2. That the Fosburg Lumber Company had no notice of the fact 
that said stock, or any part of it, had been deposited with the Bank of 
Hollister as aforesaid, and until 3 October, 1923. 

"3. That the said Fosburg Lumber Company, being in  liquidation, 
declared liquidating dividends on the said stock as follows: 8% or $400 
on 1 May, 1920; 570 or $250 on 1 June, 1921; and 2% or $100 on 1 
February, 1922; which amounts were respectively on said dates credited 
on the account of said Schlichter on the books of said company. 

"4. That the statement filed as Exhibit 'A' with the original answer 
of the Fosburg Lumber Company is a true and correct statement of the 
account of said Schlichter and so appears on the books of the company. 

"5. That the Fosburg Lumber Company commenced to liquidate its 
affairs on 20 January, 1920." 

The first two items in  the statement of account, referred to as Exhibit 
"A" are dated 1 May, 1920, and 1 June, 1921, and are the amounts of 
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the dividend declared on said dates, to wit, $400, and $250 respectively; 
these items appear as credits; the next two items are each dated 18 
August, 1921, and are for $44.83, and $1,500 respectively; these items 
appear as debits; the last item is dated 1 February, 1922, and is a credit 
for $100, for 2% dividend of that date; the total of the debit items 
is $1,546.83; the total of the credit items is $1,696.16; the balance due 
Schlichter by the company is $149.33 for which amount judgment was 
tendered when the action was brought on 3 October, 1923. The certifi- 
cates of stock issued by Fosburg Lumber Company to A. B. Schlichter, 
contain the following words upon the face of the certifica1,e: "This certi- 
fies that A. B. Schlichter is the owner of shares cf one hundred 
dollars each of the capital stock of the Fosburg Lumber Company, 
transferable only on the books of the corporation by the holder thereof 
in  person, or by attorney, upon surrender of this certificate properly en- 
dorsed." The certificates were endorsed by A. B. Schlichter in blank. 

Upon the foregoing agreed statement of facts, supplemented by an 
inspection of the certificates of stock, it was adjudged that plaintiff 
recover of Fosburg Lumber Company the sum of $149.33, with interest 
from 3 October, 1023. From this judgment plaintiff appealed. 

Daniel & Daniel, E. L. Travis and Garland B. Daniel for plaintiff. 
James Mann and Spruill & S p ~ u i l l  for defendant. 

CONNOR, J. Plaintiff by this appeal presents this question: I s  a 
corporation, which has outstanding a certificate of stook, issued to a 
stockholder named therein, and bearing on its face the statement that 
the certificate is "transferable only on the books of the corporation by 
the holder thereof, in person or by attorney, upon the surrender of this 
certificate properly endorsed" liable to a third person, who is the holder 
of the certificate, endorsed in blank, but not transferred on the books of 
the corporation, as collateral security, for dividends apportioned to the 
stock, during the liquidation of the corporation begun prior to the pledge 
of the certificate, and paid to the stockholder, prior tc notice to the 
corporation of the transfer of the certificate to the creditor? Defendant 
does not resist plaintiff's right to recover in this action upon the con- 
tention that the corporation has a lien on the stock or on the sums ap- 
portioned as dividends for the indebtedness of the stockholder to  i t ;  
Boyd v. Rcdd, 120 N.  C., 335, and other authorities cited by plaintiff's 
counsel in their brief to sustain the proposition that a corporation has 
no lien upon the shares of its stockholders for debts due 'by them to the 
corporation have no application to the question involved i n  this appeal. 

I n  Havens v. Rank, 132 N .  C., 214, i t  was held that the bank was 
liable to the pledgee of a certificate of stock, fraudulently issued to him- 
self by the cashier of the bank, and by him pledged to plaintiff as col- 
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lateral security for the cashier's note, upon the pinciple  that the bank 
was liable for the fraudulent act of its agent, made possible in  that case 
by the negligence of the bank. The transfer of the certificate, endorsed 
in  blank was held to pass the entire title, legal and equitable, in  the 
shares, notwithstanding that by the terms of the charter and by-laws of 
the corporation the stock is declared to be transferable only on its books; 
that such provisions are intended solely for the protection of the corpora- 
tion, and can be waived or asserted at its pleasure, and that no effect is 
given to them except for the protection of the corporation; the holder 
of the certificate, by omitting to cause the same to be transferred on 
the books of the corporation, may lose his stock by a fraudulent transfer 
on the books of the company, by the registered holder to a bona fide 
purchaser. H e  also takes the risk of collection of dividends by his 
assignor, who remains a stockholder of record. 

I n  Bank v. Dew, 175 N. C., 79, the right of plaintiff which had re- 
ceived the stock in pledge as security for its debt, in good faith, and for 
value, and without notice of the company's rights or equities, to.recover 
was sustained upon the doctrine of equitable estoppel, it being held that 
plaintiff acquired a good title to the stock as against the company, not- 
withstanding that the stock had not been transferred to plaintiff on the 
books of the company. The rights or equities relied upon by the com- 
pany existed at the date of the $edge of the stock; plaintiff had no 
notice of these rights or equities. The action was to compel the company 
to transfer the stock on its books to plaintiff. I t  was held that plaintiff 
was entitled to the relief demanded. I n  this action, plaintiff is not de- 
manding that the certificates be transferred to it, on the books of the 
defendant corporation. I t  would doubtless be entitled to this relief, and 
upon such transfer, it would be entitled to all dividends, apportioned 
during liquidation, to the stock and not paid prior to such transfer, as 
well as to all dividends, thereafter apportioned, for its title to the stock, 
good as against its assignor from the date of the transfer of the certifi- 
cate, would be good as against the corporation from the date of the 
transfer on its books. The right of the corporation to plead debts due 
to it by the original stockholder, incurred either before or after the 
transfer on its books, as set-offs or counterclaims to the demand of the 
transferee for such dividends is not presented upon the facts agreed in 
this case. 

I n  Bleakley v. C a d l e r ,  169 N.  C., 16, Justice Allen says that "the 
weight of authority is in favor of the position that the purpose of the 
statute requiring a transfer upon the books of the corporation is to 
prevent fraudulent transfers and to protect the corporation in determin- 
ing the questions of membership, the right to vote, the right to partici- 
pate in  the management of the corporation, and the payment of divi- 
dends." The Fosburg Lumber Company is a Virginia corporation. 
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POWELL ti, TELEGRAPH CO. 

The principles enacted as statutes in C. S., 1164, that shares of stock in 
corporations organized under the laws of this State are transferable on 
the books of the corporation, and in C. S., 1170, that the books of the 
corporation shall be the only evidence as to who are the stockholders 
entitled to examine them and to vote at  elections are applicable by reason 
of the provision on the face of the certificates issued to A .  B. Schlichter, 
notwithstanding that the Fosburg Lumber Company is not a North 
Carolina corporation. 

The general rule with respect to a dividend declared from the profits 
of a corporation, that the corporation must pay such dividends to the 
person in whose name the stock stands, registered upon the corporate 
stock book, at the time the dividend is declared, and tha; such payment 
may be made without requiring the production of the cmtificate issued 
for such stock, is applicable to the payment of dividends apportioned 
out of the assets of the corporation upon its liquidation. Cook on 
Corporations, 1701. 2, see. 538 and cases cited. 14 C. J., 819, note 41, 
14 C. J., a. 1197. The dividends which are the subject-matter of this 
action were credited to the account of A. B. Schlichter, who was, at  the 
time they were apportioned, as apeared upon the books of the company, 
the owner of the stock to which they were so apportioned; the said ac- 
count was subsequently debited by amounts due by Schlichter to the 
Fosburg Lumber Company, prior to notice to said company that plain- 
tiff held the certificates for said stock, endorsed in blank, by Schlichter. 
This was in effect a payment by the Fosburg Lumber Company to 
Schlichter, the stockholder of record, of the dividends prior to notice of 
the transfer of the certificates to plaintiff. The Fosburg Lumber Com- 
pany cannot be held liable to plaintiff on account of the dividends 
thus apportioned and so paid without notice of the claims of plaintiff. 
I t  is liable only for such portion of the dividends as had not been paid, 
at date of notice that plaintiff was the holder of the certificate, trans- 
ferred by A. B. Schlichter. 

There is no error in the judgment. I t  is 
Affirmed. 

HELEN S. POWELL AND J. K. POWELL v. WESTERX UNION 
TELEGRAPH CO. 

(Filed 10 March, 1926.) 

Telegrams-Negligent-Mental Anguish-Damages-wot:ice. 
Damages for mental anguish alone is not recoverable for the negligence 

of a telegraph company in failing to promptly deliver a telegram from a 
husband to his wife, informing her of his delay in reaching home, when 
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the message itself, did not from its wording give any information to the 
company that mental anguish ivould he  caused by the delay i n  delivery, 
ant1 there was nothing said to the agents of the company that would put 
then1 upon notice thereof. 

CIVIL ACTION, tried before l larnh i l l ,  J., Fall Term, 1925, of DUPLIN. 
This action was brought by the plaintiff, Helen S. Powell, for mental 

anguish and suffering resulting from the failure of the defendant to 
transmit and delirrr the following telcgrani, to wit:  "Warsaw, S. C., 
11 July, 1925. 6 o'clock p. m. Helen S. Powell, Pomander Walks No. 
8, Wrightsville Beach, N. C. Going by Whiteville. Will see you in the 
morning. Junius." The telegram was sent by Junius K. Powell, hus- 
band of thc plaintiff, and was not delivered to the plaintiff until 13 July, 
1925, at 10:05 a. m. By reason of failure to deliver the telegram the 
plaintiff alleged that she "mas very much disturbed and distressed in 
mind during the entire night of 11 July, 1925, and up until 12:30 
o'clock on 1 2  July, when her husband, Junius K. Powell, arrived at 
the summer cottage; that she was unable to sleep and did not go to 
bed during the entire night of 11 July, 1925, but sat up the entire night 
and watched each and every car as it arrived, expecting her husband 
to arrive, and could think of nothing other but that he had been pain- 
fully or seriously injured in an automobile accident, and for more than 
fifteen hours plaintiff was very much distressed and disturbed in mind 
and suffered great pain and mental anguish and distress to her great 
damage in the sum of $2,750." 

The only notice given the defendant at  the time the telegram was sent 
is contained in the allegation "that at the time the telegram was sent 
tho sender, Junius K. Powell, delirered the telegram 'with the request 
at  the time that it be sent immediately in order that his wife might 
receive the same.' " 

The action was for mental anguish alone. The defendant demurred 
on the ground that the complaint did not state facts sufficient to con- 
stitute a cause of action for mental anguish suffered by the addressee 
of the telegram, there being no allegation as to any damage suffered by 
the husband, Junius K. Powell. The demurrer was overruled and the 
defendant appealed. 

G a v i n  d2 B o n e y  for plaintiffs. 
J o h n  D. Be l lamy  & S o n s  for defendants.  

BROQDEN, J. Does the complaint state a cause of action for mental 
anguish? I f  so, the demurrer was properly overruled. I f  not, i t  should 
have been sustained. 

-4t the threshold of the inquiry it is necessary to determine the essen- 
tial elements constituting a cause of action for mental anguish. An 
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analysis of pertinent decisions upon the subject will disclose that the 
essential elements are:  (1) Negligent failure to transmit and deliver the 
message. (2)  Notice to defendant company that mentrtl anguish will 
follow as a reasonable and natural result of such negligent failure to 
perform the duty imposed by accepting the message. Notice of the im- 
portance of a message or of the reasonable probability that mental suf- 
fering will ensue by reason of failure to deliver within a reasonable 
time may result from: (1)  The character and contents of the message 
itself. (2)  Facts within the knowledge of the company a t  the time 
the message is delivered. (3 )  Extraneous knowledge or information 
given the company at the time of delivering the message. I n  Rennon v.  
Telegraph Co., 126 N .  C., 232, the Court held that i t  was error to refuse 
the following instruction to the jury: "As there was nothing in the 
message to indicate the importance of prompt delivery, nor was the at- 
tention of the company in anyway called to such mattex, the plaintiff 
cannot recover any damages for mental suffering, and you will not take 
that into consideration in making up your verdict." ?'he principle is 
further stated in Ellison v. Tel.  Co., 163 N. C., p. 11, by Walker,  J.: 
"We stated the rule to be that there can be no recovery of damages for 
mental suffering in such cases, unless i t  is shown that the defendant 
could reasonably have foreseen from the face of the message that such 
damage would result from a breach of its contract or duty to transmit 
correctly, or that it had extraneous information which should have 
caused it to anticipate just such a consequence from a neglect of its 
duty towards the plaintiff." Sutt le v. Tel .  Co., 148 N.  C., 483; Ham'- 
son v. Tel. Co., 143 N. C., 149; Bowers v.  Tel .  Co., 135 N. C., 504; 
Williams v .  Tek. Co., 136 N. C., 82; Dayvis v.  Tel .  Co., 139 N.  C., 79. 

The plaintiff relies upon the Dayvis case, and it is conceded that the 
Dayvis case is very similar to the present case so far  as the nature of 
t h e  message is concerned. The negligent failure to trmsmit the tele- 
gram promptly was clear in the Dayvis case, and also in the present 
case. However, in  the Dayvis case the notice required bqy law, although 
not appearing on the face of the message, was communicated and im- 
pressed upon the defcndant company by the sender of t:he message. I t  
appeared that Mrs. Dayvis went to the telegraph office, gave the mes- 
sage to the operator, told him that she had been thrown over in Weldon, 
had two children with her, they were sick, her husband was to meet 
her, and would be worried unless he got the message. She went to the 
office a second time to inquire about the message and to know if i t  had 
been sent and received the information that "it got off all right." This 
notice was full, explicit and ample. I n  the present case the only notice 
given the company was "the request at  the time that i t  be sent im- 
mediately in  order that his wife might receive the same." 
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A s  t h e  message did not bear  upon  i t s  face  a n y  indicat ion of i t s  im- 
portance, a n d  a s  there was  n o  extraneous notice o r  information indicat- 
i n g  i t s  importance, and  a s  there i s  n o  allegation of damages except f o r  
mental  anguish alone, t h e  conclusion is  imperat ive t h a t  i n  obedience 
t o  the  settled rules of l a w  t h e  demurre r  should have  been sustained. 

Reversed. 

LEE v. CHARITABLE BROTHERHOOD. 

(Filed 10 March, 1026.) 

1. Equity-Deeds and Conveyances-Reformation of Deeds--Evidence- 
Questtons for Jury.  

Equity will reform or correct a deed to lands on the ground of mutual 
mistake of the parties, or the mistake of the draftsman in incorporating 
other lands of the owner not intended to be conveyed, on strong, cogent 
and convincing proof, which upon conflicting evidence is a question for 
the jury. 

Equity will not correct a deed to lands for mistake or inadvertence of 
the parties as against a subsequently made deed of the same land from 
the same grantor, bnt prior in registration. 

3. Sam-Intent-Evidence. 
Upon the question of the mutual mistake of the parties in a suit to 

rrform a tlred, parol evidence of the owner of his intent to have excepted 
the locus in quo from the lands conveyed in the deed the subject of the 
suit is competent. 

4. Evidence-Witnesses-Inconsistent Testimony-Questions for Jury.  
Where the testimony of a witness a t  the trial of an action is  incon- 

sistent, i ts weight and credibility are  for the jury. 

CIVIL A C T I O I ~ ,  trirtl  before Bond, J.,  a t  November Term,  1925, of 
PAMLICO. 

O n  7 October, 1909, W. C. Dixon conveyed t o  Chari table  Brotherhood 
No.  4, a lot of land 40 by 45 feet, the  deed not h a r i n g  been recorded 
un t i l  9 November, 1922. O n  3 February ,  1921, t h e  said Dixon con- 
veyed the  r n t i r e  fivc-acre lot, including defendant 's lot, t o  t h e  plaintiff, 
Lee, who recorded his  deed on 7 February ,  1921. T h i s  sui t  was in- 
stituted by t h e  plaintiff against the  defendant f o r  t h e  purpose of setting 
aside defendant's deed to the  end t h a t  plaintiff's t i t le  "be quieted." 
T h e  defendant i n  i t s  answer alleged t h a t  a t  t h e  t ime t h e  said Dixon 
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conveyed the entire property to the plaintiff it  was understood and 
agreed that  defendant's lot should be excepted from the operation of said 
deed and that  by mutual  mistake of the parties and inadiertence of the 
draftsman defendant's lot was not excepted from plaintiff's deed, and the 
defendant prayed that  the deed be reformed to carry out and effectuate 
the intention of the parties and to correct the mistake sc made. 

The following issues were submitted to the jury:  (1) Did the parties 
by inadvertence and mutual mistake fail to except in the tleed from 
W. C. Dixon and wifc to  R. H. Lee, the land describrtl in thc deed 
from W. C. Dixon antl wife to Charitable Brotherhood Lodge Xo. 4, 
Grantsboro, North Carolina? ( 2 )  1s thc plaintiff, R. 11. Lee, the owner 
and entitled to the possession of the land described in the deed from 
W. C. Dixon antl wifc to Charitable Brotherhood Lollge S o .  4, a t  
Grantsboro, Pu'orth Carolina? 

The jury for its vrrdict answered the first issue, "Yes," and the second 
issue, "KO." Judgment was cwtered upon tho verdict and the plaintiff 
appealctl. 

Z. 11, Raw1.v for p1ainii.f. 
n. 1,. Ward and El. C. Byinson for defendant. 

I h o c : n ~ x ,  J .  T h e  decisive qucstion, presented, is whether or not the 
grantre in n t l ~ d  for a portion of property, prior in date though subse- 
quc~lt ly rrgistcwd, is n~t i t le t l  to invoke the equity of reformation, oc- 
ca4onetl hy mutual mistake, against the grantee in a deed for the entire 
prol)crty, s n l w q w ~ l t  i l l  (late but prior in registration, it being con- 
cctlotl that  both tlcctls were nlntlv Ity the same qrantor, whc is not a party 
to thc action. 

r 7 Iho  itlentical question n a s  prcvntcd antl anslvcred in the affirmative 
in tllc~ case of Sills 7>. Porcl, 171 S. C., 733. I n  that  case the defendant 
tcntl(wt1 an i w ~ ~  :IS to niutllal mistake in failing to oinit his timber 
from the plaintiffs' tlcctl. Thc  issue was refused by the court upon 
thcl following grom~t ls :  (1) That  the grantors were lot parties to 
the a c t i o ~ ~ .  ( 2 )  That  thcrc was no evidence to show that the res- 
ervatio~l was left out by mutual  mistake. (3 )  Tha t  the defendant 
w s  guilty of gross negligcncr in not having his deed recorded. I n  dis- 
cwss i~~g t h t ~  qnwtio~ls  r ; ~ i w l .  Il'all, r r ,  d., snit1 : "Xquitg \i il correct a mis- 
take, c~ithcr as to f:wt or la\ \ ,  made by a draftsman of a eonTeyance 
or othrr in~t r i imc~nt  v11ich (10~s not fulfill or which violat<!s the manifest 
i n t e n t i o ~ ~  of the parties to the nprccmcnt. A2nd the denial of one of 
the parties that  thcre was any mistake nil1 not defeat tho equity, but i t  
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depends altogether upon the finding of the jury from the pertinent evi- 
dence, which is of a clear, satisfactory, and convincing character, that  
a mistake was made in expressing the real agreement." 

The  Sills case, supra, has been cited with approval many times, and 
the principle announced disposes of the main question involved in this 
appeal. 

The  plaintiff, however, excepts to the ruling of the tr ial  judge in ad- 
mitting testimony of the grantor of his intention to exempt from the 
conveyance the lot of defendant. This evidence was competent. I n  
Jfaxwell v. Bank, 175 N. C., 183, Brown, J., states the rule thus:  "To 
ascertain whether a mistake has been made in describing property in 
a deed, i t  is essential to know the intent of the parties, the one in selling 
arid the other in buying, respecting the subject-matter of the convey- 
ance; and if the deed fails to express their intention there is a mutual 
mistake, relievable in equity by may of reformation, where the proof 
is clear, convincing and satisfactory." 

Plaintiff further assigns as error the testimony of the grantor as to 
a "verbal option" given to real estate agents to sell the land. The  exact 
testimony of the witness was: "I put it in the hands of Rawls 8: Tingle, 
the real estate men, to sell for me. I t  was a verbal option." I t  is clear 
that  the contract referred to was no more than a mere authority to a 
broker to sell real estate and such authority is not required to be in 
writing. ,Ibbott 1' .  Hunt ,  129  N. C., 403; Lamb z.. Ea.rfm, 130 Y. C., 
67; Smith e. Brozcne, 132 N.  C., 363; Palmer v. Lort le~ ,  167 N. C., 
333; EIenderson z.. Forrest, 184 N. C., 234. 

The plaintiff excepts to the testimony of the stenographer who drew 
the deed and who was instructed to exempt the defendant's lot there- 
from. She  testified as follows: "I drew the deed. I h a r e  forgotten what 
instructions were g i ~ e n  me with reference to the Brotherhood lot." 
Thereupon, this qurstion % a s  asked: ('What was said about where the 
Brotherhood land was to go, whether i n  the lot or not 2" The witness 
answered "to exempt the Brotherhood lot." The  plaintiff contends that  
the witness having first said that  she had forgotten ~vl-iat instructions 
nere  given, and having afternards said that  she was instructed to 
exempt the Brotherhood lot, that  her testimony should be stricken out. 
This only raises the question as to the credibility of the nitness, and  her 
credibility and the weight to be given her testimony was for the jury. 

The  record discloses no reversible error and the judgment must be 
Affirmed. 
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TRUST Co. v. LEGGETT. 

GREENVILLE BANKING & TRUST COMPAKY, RECEIVER OF THE PLANT- 
ERS BANK V. TALITHA LEGGETT. 

(Filed 10 March, 1926.) 

Banks-Insolvency--Court~urisdiction-Appeal-viduaI Liabil- 
ity of Shareholders. 

The Superior Court has exclusive jurisdiction over the affairs of an 
insolvent bank incorporated in this State, and before a shareholder may 
be called upon to pay an assessment against the shares he owns therein, 
it  is required that the court ascertain the amount of the insolvent bank's 
indebtedness with reference to its assets, and what the individual lia- 
bility, if anything, is assessable against the stock. C. S., 239. 

Sam-Actions-Justices' Courts. 
A justice of the peace has no jurisdiction over an action of the receiver 

of an insolvent State banking corporation to collect over payment of divi- 
dends in liquidation to a shareholder, though the amount sought is less 
than two hundred dollars, when the individual indebtedness has not been 
nscert~illed by the Superior Court as required by law, C. S., 239, and the 
Superior Court cannot acquire jurisdiction by an appeal. 

APPEAL by defendant from Stack, J., at  December Special Term, 1925, 
of PITT. Action dismissed. 

On 4 July,  1923, the Corporation Commission brought suit against 
The  Planters Bank, alleging its insolvency, and obtained an  order ap- 
pointing the plaintiff as permanent receiver of its assets. The  receiver 
made its report on 6 May, 1924, and the judge of the Fi f th  Judicial  
District made an order on 7 May, 1924, authorizing the payment to 
creditors of a dividend of 33% per cent, but withholding any dividend 
which would otherwise be due the stockholders unti l  their individual 
liability should be adjusted. I n  the order it was proviced that  the re- 
ceiver should make a n  assessment against the stockholders to the extent 
of their liability as provided in case of a bank's insolvency and should 
bring suit or should take such legal proceedings as was necessary to  
enforce collection. 

The  defendant had two shares of stock in the insolvent bank, each of 
the par value of $50. She had on deposit $102. B y  mistake she was paid 
$34, presumably under the  order authorizing a dividend of 331/3 per 
cent; and she was paid $17 in addition as  a dividend of 16% per cent, 
making a total of $51. According to this calculation there was a re- 
mainder of $49 which was the measure of her liability for the assess- 
ment on her stock. The  plaintiff brought suit before 2 justice of the  
peace to  recover this amount. The  following instructior was given the 
jury:  "Under the law, a stockholder in a bank is  liilble for double 
the amount of the stock, in this case, she, the defendant, admits she 
had two shares of the par value of $50 each, which wculd make $100 
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but the plaintiff admits credits, bringing i t  down to $49. The court 
instructs you, if you believe the evidence in the case, your answer 
should be $49, with interest from 8 June, 1925, which was the date 
this action was brought, if you don't believe it, answer it, nothing." 
The defendant excepted. Judgment for the plaintiff. Appeal by the 
defendant upon exceptions. 

Julius Brown for the plaintiff. 
J .  C. h n i e r  a n d  S .  J .  Everett for defendant. 

ADAMS, J. The defendant excepted to the instruction given, and in 
the argument here she contended that neither the justice of the peace 
nor the Superior Court on appeal had jurisdiction of the action. 
The jurisdiction of the Superior Court was derivative; it could not 
proceed to judgment, therefore, unless the justice had original juris- 
diction. Drainage Comrs. v. Sparks, 179 N.  C., 581; Sewing Machine 
Co. v. Berger, 181 N. C., 241, 248; I Ja l l  c .  Artis, 186 N.  C., 105. The 
plaintiff says the question of jurisdiction was not raised in the trial 
court and should not now be considered; but i t  has been held that a 
motion to dismiss for want of jurisdiction may be made for the first time 
in the Supreme Court. TdZery c. Benefit Society, 165 N. C., 262; 
McDonald v. IVacArthur, 154 N.  C., 122. 

A statute enacted in 1897 provided that the stockholders of every 
bank or banking association chartered in this State should be indi- 
vidually responsible equally and ratably for all contracts, debts, and 
agreements of such association to the extent of the par value of their 
stock. This statute as amended is C. S., 237. I t  was construed in 
Srnathers v. Bank, 135 h'. C., 410, the Court saying: "In winding up 
the affairs of an insolvent corporation it is best that, as nearly as may 
be, the court having original jurisdiction bring all parties interested 
in the final decree before it, and to the end that their right and equities be 
adjusted and administered. The usual and better practice is to have 
an assessment upon the stockholders made by the court, upon an as- 
certainment from the report of the receiver and notice issued to each 
stockholder to show cause why such assessment should not be enforced. 
The act of 1891 (chapter 155), in regard to winding up the affairs 
of insolvent banks, as amended by L a m  1899, ch. 164, transferring to the 
Corporation Commission the power and duties conferred upon the Treas- 
urer, contemplates this procedure. While, as we have seen, the receiver 
may recover the amount due from the stockholder, he should be per- 
mitted to do so only upon its appearing that there is a deficit in the 
other assets of the bank, and he should recover only such amount as 
may be necessary to cover such deficit. I t  is within the power of the 
court to make such assessment. Langston, c. Upton,  91  U. S., 56; 
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Hawkins v. Glenn, 131 U. S., 319. I t  may be that  it would be wise 
to  confer upon the Corporation Commission, having charge of the 
management of banks, the power to make such assessl;ients after the 
manner provided in the Eational  Banking ,h, by which the comptroller 
does so." 

The act of 1911, C. S., 239, is i n  line with this opiuion: "When a 
banking corporation chartered by the State becomes insolvent, and i t  
appears to the court with jurisdiction of the cause t m t  the bank's 
assets a re  insufficient to discharge the obligations, and that  it will be 
necessary to assess the shares of stock issued by such bank as provided 
by law, a n  accounting may be had in  the original action and the share- 
holders made parties defendant thereto. When upon the facts found 
it is adjudged that  such deficiency exists and tllc amcuiit thereof is 
determined, the court shall assess the stock of the corporation equally 
and ratably, and not in excess of the limitation provided by statute, and 
adjudge the holders indebted to the receiver of the corporation in pro- 
portion to the amount of stock therein credited to tmn i  upon tho 
books of the bank within thir ty days next preceding its s~spens ion.  The  
certificates of stock are  thereafter evidence as against all stockholders 
of an  indebtedness due the receiver equivalent to the assessment thereon, 
and the judgment shall establish the amount of the deficiency, the 
necessity of the assessment, the names of the shareholders, and their 
several liabilities as such." 

I t  will be noted that  provision is made for an  accounting in the 
original action, to which the shareholders may be made parties. There 
should be therein a finding and a judgment as to the fact and as to the 
amount of the deficiency; and then the court should acsess the stock 
of the corporation equally and ratably and determine and adjudge the 
amount of each holder's indebtedness. The  statute contemplates a uni- 
form rule by which the assessments shall be made; and the necessity 
of such a rule is exemplified by the facts in the present record. There 
is evidence from which i t  mav be inferred that the receiver rnade the 
assessment i n  this case pursuant to the judge's order;  but it was erro- 
neous in amount and there is no evidence of a judgment ill the Superior 
Court as to the liability of the defendant or any of thl. other stock- 
holders. T h e  liability of all should have been adjudged in the original 
action. 

The  receiver brought a separate action in a justice's court to recover 
an  amount which had not been determined by the Superior Court. 
We think that  the individual liability of the stockholdlm should be 
adjudged in  the suit pending in the Superior Court, and that  the 
present action should be dismissed. 

Action dismissed. 
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N. W. IIARDISOX' r. KORFOTX SOUTHERN RAILROAD COMPANY. 

(Filed 10 hlarch, 1996.) 

Car-riers-Fre~htRdlroadtiNegligenccDamaged ShipmentRefusal 
by Consignee-Actions-Parties. 

The consignor of a shipment may maintain his action for damages aris- 
ing from the negligcncc of n railroad compallg to a shipment of potatoes 
that arrived a t  destination in a worlhless condition when refused by 
colisignee for that reason and thrown back on the hands of the consignor. 

APPEAL by dcfendalit from Bond, J., a t  October Term, 1925, of 
C R A ~ E X .  

Civil action to recover damages for an alleged negligent in jury  to 
a quantity of Iris11 potatoes shipped from New Bern, N. C., to Middles- 
boro, Icy. 

Plaintiff sold to Lovett Frui t  & Produce Company of Middlesboro, 
Ky., 175 barrels of potatoes at the agreed price of $875.00 f. o. b. New 
Bern, S. C. Tlie potatoes mere delivered to the defendant on 8 June ,  
1922, in good condition; they were so damaged in transit as to render 
them unmercliantahle, and for this reason the coiisignee refused to 
accept then1 whcn they arrired a t  destination. The  railroad company 
sold tlie potatoes and applied the proceeds to its charges for freight. 

Plaintiff brings this action to recover the value of said potatoes, 
alleging that  tliey Jlere damaged in transit by negligent handling arid 
unreasonable delay in transportation. 

Upon denial of liability, and issues joined, there mas a verdict and 
judgment for plaintiff, from which the defendant appeals, assigning 
errors. 

D. L. Ward f o r  plaintiff. 
Moore & Dunn for defendant. 

STACY, C. J. Sereral exceptions were taken to the introduction of 
evidence, but these are untenable, and tho assignments of error based 
t h e r e o ~ ~  arc  not sustnincd. 

The exception addressed to tlic refusal of the court to grant the de- 
fendant's motion for judgment as  of nonsuit, made first a t  the close 
of plaintiff's evidrnce and renewed a t  the close of all the criiience, 
principally upon the ground that  the consignee of said shipment, and 
not the consignor, i s  the real party in  interest and alone entitled to 
maintain an  action for its loss or damage, must also be orcrruled on 
authority of Piner Bros. v. R. R., 188 N. C., 339, where it was held 
that  when a consignee of freight refuses to accept same on account 
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of damage  i n  t ransi t ,  a n d  the shipment  is  subsequently th rown back on 
the h a n d s  of the consignor, the lat ter  m a y  main ta in  an action f o r  such 
damage against  the carr ier .  

It was in evidence, and  not  denied, i n  fac t  offered b y  the defendant, 
t h a t  t h e  shipment  of potatoes here  in question was rejected b y  the con- 
signee a n d  tliromn back on the  hands  of the consignor, hence the motion 
t o  nonsuit, on t h e  ground stated, was properly overruled. Anderson v .  
Express Co., 187 N. C., 171. 

The remaining exceptions present n o  new or  novel questions of l a w  
not licretofore covered by our  decisions; they call f o r  n o  elaboration. 
T h e  verdict and  judgment mus t  be upheld. 

KO error .  

HOWARD A N D  BEAUFORT REALTY CORPORATION v. JOHN HINSON. 

(Filed 10 March, 1026.) 

1. C o u r t s J u r i s d i c t i o n 4 e r k s  of C o u r e D i s m i s s a l  of Appeal-Remand. 
Where the clerk of the Superior Court has denied plainliff's motion for  

judgment for the want of an answer, aud permitted the answer to  be 
filed, and the Superior Conrt judge has dismissed the plaintiff's appeal, 
it is equivalent to  an order remanding tbc cause to the c'erlr. 

2. Removal of Causes-Pleadings-Procedure-Answer-.Demurrer. 

Drfcndant in a civil a c t i o ~ ~  must apprnr and demur or answer within 
twenty days after the return day of the summons, or after service of the 
complaint upon him, or within twenty days after the final determination 
of :i  notion to remove a s  n matter of right. C. S., 500. 

3. Removal of Causes-Conveniencc of  Witness--Discretion of Court. 
A petition for the removal of n cnnsc from one county in the State to 

another for the co~~venicnce of witnesses, is addressed to the discretionary 
power of the court. 

4. Removal of Causcs-Appeal a n d  Error .  
All motions to remove a cause for trial should be made before the clerk 

of the court of the county wherein the action was brought, when claimed 
:IS a inntter of right, and from his judgment an appeal will lie to the 
judge. 

5. Courts-Plcaclings-Discretionary Power. 
The broad discretionary power given by statute to the trial judge to 

permit the filing of pleadings, is not affected by the separate jurisdiction 
given by statute to  the Superior Court. 3 C. S., 509, 536. 

6. Sam-Appeal. 
Where the defendant has filed petition to transfer a cause to another 

county for trial, and thereafter, and after the time to answer before the 
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clerk has expired, the clerk permits the answer to be filed and declines to 
sign judgment by default for plaintiff, on plaintiff's appeal: Held, the 
judge could exercise the discretion given him by statute to permit the 
answer to be filed after the time for answering had expired. 

APPEAL by plaintiffs from an order of B o n d ,  J., at the October Term, 
1925, of CKAVEN, granting the defendant leave to file an answer. 
Affirmed. 

1'. D. Warn-en for plaintif fs.  
J .  Fa i son  Il'homson for de fendan t .  

ADAMS, J .  The plaintiffs brought this action to recover damages for 
injury to an automobile alleged to have been caused by the defendant's 
negligence. The summons, returnable 10 June, 1925, mas issued 25 
May, and served 3 June. The complaint duly verified was filed 29 May. 
o n - 2 6  June the defendant moved-upon affidavit that the cause be re- 
moved from Craven to Wavne on the ground that the conrenience of 

u 

witnesses and the ends of justice would be promoted by the change. 
C. S., 470(2). 011 6 July, the plaintiffs prepared a judgment by default 
and inquiry and tendered it to the clerk for his signature. He  denied 
the motion for judgment and the plaintiffs excepted and appealed to the 
Superior Court. The appeal was heard at the October Term in Craven. 
Meantime, on 24 July, 1925, the defendant filed his verified answer. 
On the hearing of the appeal Judge Bond approved the action of the 
clerk, made an order permitting the defendant to file his answer, and 
dismissed the appeal. The plaintiffs excepted and appealed to the 
S u ~ r e m e  Court. 

Since the defendant was granted leave to file an answer we may treat - 
the dismissal of the appeal as equivalent to an order remanding the 
cause to the clerk and determine the question on its merits. 

The defendant in a civil action must appear and demur or answer 
within twenty days after the return day of the summons or after service 
of the complaint upon each of the defendants, or within twenty days 
after the final determination of a motion to remove as a matter of right. 
3 C. S., 509. The removal of a cause from one county to another 
for the convenience of witnesses is not a matter of right because it 
involves the exercise of discretion. Oettinger v. Livestock Co., 170 N.  C., 
152. All motions to remove as a matter of right and all motions to 
remove to the Federal Court shall be made before the clerk, and from 
his order an appeal may be taken ( 3  C. S., 913(a) ; Laws 1925, ch. 
282) ; but a motion to remove for the convenience of witnesses may be 
made before the judge a t  any time during the term. Riley v. Pelletier, 
134 N.  C., 316. See, also, Lumber Co. v. Arnold, 179 N. C., 269, 275; 
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Zucber v. Oettingcr, 179 N .  C., 277. The clerk refused to sign the 
judgment tendered by the plaintiffs on the ground that ..he motion for 
removal was pending; but as the removal was discretionary the statute 
did not enlarge the time for filing the answer until determination of the 
motion. I n  the record there is no order of the clerk extertding the time, 
but one of the appellants' assignments of error is the statement that the 
clerk erred in permitting the defendant to file his answer on 24 July, as 
the statutory time had expired; and in the appellee's trief it is said 
the clerk made an order to this effect. We assume, thm,  that on 24 
July the clerk permitted the defendant to file his answer; but the time 
fixed by the statute had then expired. 

The appellants contend that the clerk had no authority to direct that 
the answer be filed after the expiration of the time prescribed by the 
statute. I f  this be granted, the question is whether the judge had such 
authority when the case was before him on appeal; and this question, we 
think, has practically bccn resolved against the position of the appellants. 
I n  N c N a i r  v. Yarboro, 186 N.  C., 111, it is said that section 509 
( 3  C. S.; L a w  1921, ch. 92), applies to the clerk and does not ini- 
pair the broad powers confcrrcd on the judge by section 536, and that 
he may in his discretion arid upon such terms as may be just allow an 
answer or reply to be made, or other act to be done, after the time 
limited, or by an order enlarge the time. Greenville v. Xunford ,  post, 
373. I n  XcSa i r ' s  case the clerk entered judgment by default final for 
want of an answer and afterwards refused toset  aside the judgment on 
tlie ground of irregularity. When the appeal was heard :he judge held 
that the verification of the complaint was defective, ~racated the clerk's 
judgment, and gave the defendant leave to answer. I n  Cahoon v.  Ever- 
ton, 187 N. C., 369, it was held that the plaintiff waived his right to 
judgment for want of an answer by delaying his motion therefor until 
the answer had been filed and the case had been transferred to the 
Superior Court for trial. Likewise in Roberts v. Merritt,  3 89 h'. C., 194, 
it appeared that although the answer had not been filed in time, the 
plaintiff instead of insisting on his right to judgment twice procured a 
continuance of the cause in term: and it was held that retaining or " 
striking out the answer was a matter addressed to the ditwetion of the - 
presiding judge. I n  the first of these cases the decision ins7olved a 
question of law; in the last two it involved waiver by a party and the 
exercise of discretion by the judge. 

The record in the case before us does not definitely show whether the 
defendant's failure to answer was due to his mistake of tlie law (Battle 
v. Mercer, 187 N .  C., 437), or to the ruling of the clerk. We appreciate 
the import of a decision to the effect that the judge may exercise his dis- 
cretion (sec. 536) on an appeal from the adverse ruling of the clerk 
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FURNITURE Co. v. CLARK. 

which raises primarily only a question of law; but such a decision logi- 
cally results from a liberal interpretation of the several statutes, which, 
while restricting the clerk, enlarge the discretionary powers of the 
judge. Our  assurance against abuse is the experience and wisdom of the 
judiciary. W e  must therefore affirm the order of Judge Bond permit- 
ting the defendant to file his answer. 

Affirmed. 

HIGGS-TAFT FURKITURE COMPANY v. J O H N  G. CLARK. 

(Filed 10 March, 1926.) 

Courts-Jurisdiction-Justices' Courts-Appeal - Contract - T o r t  
Constitutional Law. 

Where the record of the justice of the peace has been lost, and only 
the judgment showing a recovery of the jurisdictional amount ex con- 
t r a c t ~  appears in the trial on appeal, upon defendant's motion to dismiss 
for want of jurisdiction, an affidavit of the justice to the effect that the 
action was in tort is not conclusive. Const., Art .  ITT, see. 27; C. S., 1474. 

Same-Pleadi-Contracts-Tort. 
To sustain jurisdiction over the subject-matter of an action, the court 

will liberally construe the pleadings in the pleader's favor, and where the 
question is whether a justice of the peace had jurisdiction in contract, 
and the movant contends the case was ex delicto, and that it was beyond 
the jurisdiction of the justice of the peace, the court will sustain its 
jurisdiction if it reasonably appears from the pleadings that it was tried 
as ex contractu in the justice's court. 

Appeal and Error-Records-Briefs. 
The Supreme Court is bound by the record on appeal, and will disre- 

gard matters presented only in the briefs. 

APPEAL by defendant from Stack, J., at  November Term, 1925, of 
PITT. 

Nonsuit as to G. A. Clark. Judgment against John G. Clark. No 
error. 

The  action was heard on appeal f rom the judgment of a justice of 
the peace. T h e  original papers were lost, the  only available record 
being the following transcript of the justice's judgment: "Judgment 
was rendered on 18 January,  1924, i n  favor of the plaintiff and against 
the defendant for  the sum of one hundred and twenty-two and 50/100 
dollars, with interest on same from 9 January ,  1924, till paid and for 
costs.'' I n  the Superior Court the issue-"In what amount, if any- 
thing, is  the  defendant J o h n  Clark indebted to the  plaintiff ?"--was 
answered in  favor of the plaintiff. Judgment for the plaintiff; excep- 
tions and appeal by the defendant. 
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S. J .  Everett for plaintiff. 
D. M.  Clark for defendant. 

ADAMS, J. On the trial in the Superior Court there was evidence 
tending to show that the defendant had "rented" a team, for which he 
had "hired" a driver; that in some way the team had b-oken a plate- 
glass window in the plaintiff's store; and that the plaintiff had brought 
suit to recover the sum of $122.50 as the measure of its loss. With the 
exception of a transcript of the judgment the justice's record has been 
lost, and the transcript does not state the nature of the action. The case 
on appeal shows that throughout the trial in the Superior Court the 
action was treated as ex contractu. I n  the judge's charge to the jury 
the plaintiff's right to recover was made to depend upon the defendant's 
alleged promise to pay the plaintiff the amount they had agreed on as 
proper compensation for the loss; and in the judgment there is a recital 
of the plaintiff's recovery upon the defendant's promise to pay for the 
broken plate glass. Before the judgment was signed the defendant made 
a motion to set aside the verdict and read an affidavit made by the 
justice who had tried the case for the purpose of showing that the basis 
of the action before the magistrate was tort, not contract, and that, as 
the amount demanded exceeds $50.00, neither court had jurisdiction. 
Const., Art. IT, sec. 27; C. S., 1474. 

This affidavit was not offered during the progress of the trial as 
secondary eridence of the contents of the lost papers; it would not have 
been competent for this purpose. Avcry  v. Stewart, 134. N. C., 287; 
Greene v .  Grocery Company,  159 N. C., 119 ; Byrd  v. Collins, ibid., 641 ; 
Mahoney v. Osborne, 189 N .  C., 445. The presiding judge denied the 
motion, and instead of adopting the allegations in the afidavit he per- 
mitted an amendment, presumably after investigation, to cihow that the 
pleadings as originally filed were sufficient to include both tort and con- 
tract, and that in the trial before the magistrate the plaintiff waived 
the tort and sued in contract, that is, on the defendant's express promise 
to pay the plaintiff to the extent of its loss. 

We see no good reason to disapprove this ruling. In Mitchem v. 
Pasour, 173 K. C., 487, it is said: "The uniform rule under our system 
of pleading is to construe the allegations liberally in favor of the pleader, 
with a view to substantial justice between the parties (Brewer v. Wynne ,  
154 N.  C., 471), and %hen the action can be fairly tretited as based 
either in contract or in  tort, the courts, in favor of jurisdiction, will 
sustain the election made by the plaintiff.' (Sckulhofer  I ) .  R. R., 118 
N. C., 1096, approved in W h i t e  v. Ely, 145 N. C., 36) ; and further: 
'If the complaint is so worded that under the liberal procedure of 
The Code it could have been construed to be either an action on an 
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express or implied contract (Stokes v. Taylor, 104 N.  C., 394; Fulps v. 
Mock, 108 N. C., 601; Holden v. Warren, 118 K. C., 326) or either 
in tort or contract (B~ i t ta in  v. Payne, 118 N.  C., 989, Schulhofer v. 
R. R., 118 N.  C., 1096; Timber Co. v. Brooks, 109 N .  C., 698; Bowers 
v. R. R., 107 N. C., 721), or as  a common-law action or one under the 
statute (Boberson v. Xorgan, 118 N.  C., 991), the Court will sustain 
the jurisdiction.' X a m  v. Price, 119 N.  C., 573." 

The  defendant's motion for nonsuit, therefore, cannot be sustained. 
The other exceptions are untenable. I n  the defendant's brief reference 
is made to matters which do not appear in the case on appeal, but we 
are bound by the record. W e  find 

N o  error. 

S T A T E  v. Z. V. JONES.  

(Filed 10 March, 1926.) 

Automobiles - Taxation - License 'IJarx - Municipal aorporations--Or- 
dinances. 

An ordinance requiring the owner of an automobile to Day a driver's 
license tax of fire dollars, under a l~enalty for failure to do so, is void as 
contrary to the provisions of C. S., 2787 (vol. 31, which limits the license 
tax to be paid by the owner to a municipality to one dollar. 

APPEAL by the State from Dunn, J., at  J anua ry  Term, 1986, of 
CRAVEN. NO error. 

On  an  appeal from the mayor the defendant was prosecuted in the 
Superior Court for a breach of the following ordinance of the city of 
Xew Bern:  "That a tax of five dollars be and the same hereby is  levied 
on the owner of each and every automobiIe, truck or other motor vehicle 
for driver's license and the same shall be paid to the tax collector on or 
before 1 November, 1925. Upon payment of such license the tax col- 
lector shall issue to the owner of such vehicle a plate which shall be 
attached to such vehicle. Whoever operates or drives any such vehicle 
owned by a resident of the city, after 1 November, 1985, without such 
plate attached thereto, shall be deemed guilty of a misdemeanor, and 
upon conviction thereof shall be fined the sum of $25.00." 

The State introduced section 27 of the charter of New Bern:  "That 
the board of aldermen shall have power to  make and provide for the 
execution thereof of such ordinances for the government of the city as 
i t  may deem necessary, not inconsistent with the laws of the land. 
I t  shall have power by all needful ordinances to  secure order, health, 
quiet and safety within the same and for one mile beyond the city 
limits, etc." 
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The jury returned this special verdict: "That said defendant Z. V. 
Jones owns an automobile and is a resident of the city of New Bern, 
and that he did operate and drive the said automobile in the streets 
of said city on 9 November, 1925, without having paid the fee as pro- 
vided in said ordinance, and without having a license plate issued by the 
tax collector of said city attached to said automobile, contrary to section 
9 of chapter 23 of the ordinances of the city of New B?rn ;  that said 
Jones on said day was a resident of said city and the owner of said 
automobile; that said ordinance, viz. : section 9, of chapter 23, of the 
ordinances of said city was duly and properly adopted by the board of 
aldermen of said city in July, 1925. I f  upon these facts the court be of 
the opinion that the defendant is guilty, the jury so find; otherwise not 
guilty." 

Upon the return of the special verdict the court adjudged the ordi- 
nance to be invalid and the defendant to be not guilty. The State ex- 
cepted and appealed. C. S., 4649. 

Attorney-General Brummitt and Assistant Attorney-General Nash for 
the State. 

Guion & Guio?~ and W .  D. Henderson, for defendant. 

QDAMS, J. The validity or invalidity of the ordinance imposing the 
tax, the only point to be considered, may be determined by reference to 
C. S., 2612 and 2612 a ;  for neither section 27 of the charter of New 
Bern nor section 2787 ( 3  C. S.), is inconsistent with these two statutes. 
The former (section 2612), contains a schedule of license fees on motor 
vehicles; and the latter (2612 a )  provides: "The fees provided for in 
section 2612, shall be paid to the Secretary of State at the time of 
issuance of said registration certificates, permits, or licenses. They shall 
include all costs of registration, issuance of permits, licenses, and certifi- 
cates, and the furnishing of registration plates, and shall be in lieu of 
all other State or local taxes (except ad valorem), registration, or 
license fees, privilege taxes, or other charges: Provided, however, a 
county, city, or town may charge a license or registration fee on motor 
vehicles in the sum of one dollar ($1) per annum: Provided further, 
that no county, city, or town shall charge or collect an additional fee for 
the privilege of operating a motor vehicle, either as chauffeur's or 
driver's license: Provided, nothing herein shall prevent the governing 
authorities of any city from regulating, licensing, contro1:ing of chauf- 
feurs and drivers of any such car or vehicle, and charging; a reasonable 
fee: Provided further, that any city or town may charge a license 
not to exceed fifty dollars ($50) for any motor vehicle used in trans- 



N. C.] SPRING TERM, 1926. 3 7 3  

porting persons or property for hire in lieu of all other charges, fccs, 
and licenses now charged." 

I t  will be seen, then, that  the fees for the registration and licensing 
of motor vehicles include the cost of registration, permits, licenses, 
certificates, and plates and exclude all other Statc and local taxes except 
an  ad ralorem tax and a license or registration fee of one dollar, which 
may be charged by a county, city, or town. But  no county, city or ton.11 
shall charge or collect an additional fee undcr the guise of a chauffeur's 
license for the privilege of operating a motor vehicle; although the 
governing authorities may regulate, license, and control chauffeurs and 
drivers and charge therefor a reasonable fee. 

The  ordinance imposes the tax on the owner, not on the driver. Upon 
payment of such licenso the tax collector shall give the owner a plate 
which shall be attached to his vehicle; and any person who, after a 
designated time, operates a motor vehicle owned by a resident of the city 
when the  plate i s  not attached shall be guilty of a misdemeanor. The  
ordinance does not purport to regulate, license, or control chauffeurs 
and drivers, but i t  purports to  impose a privilege tax of five dollars 
on the owner of the car, and by the terms of the statute this tax cannot 
exceed one dollar. I t  follows that  the ordinance i s  invalid and that  the 
prosecution must fail. A'. v. Prevo, 178 N .  C., 740; S. v. Fink, 179 N .  C., 
712. I t  is  hardly necessary to  say that  the cases of Thompson v. hmber -  
ton,  182 N. C., 260, and S. v. Demon, 189 N. C., 173, have reference 
to ordinances providing for  a driver's license and that  they may readily 
be distinguished from the case a t  bar. 

N o  error. 

TOWN O F  GREENVILLE v. C. T. MUNF'ORD AND J. CAROLIKA MUNFORD. 

(Filed 10 March, 1926.) 

1. J u d g m e n t H o n s e n t A t t o r n e y  and Client. 
Where through mistake or otherwise an attorney not representing a 

party to an action, has signed his consent to an order making a tem- 
porary restraining order permanent, the judgment so entered is not bind- 
ing upon the party litigant. 

2. Pleadings-Extension of ! C i m d l e r k s  of Court-Judge - C o u r t  
Jur isd ic t iondta tu tes .  

Where a consent judgment has been entered by mistake, and the trial 
judge has held that it did not operate as  an estoppel on the defendant, 
and has set i t  aside, it  is within his broad discretionary power conferred 
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by statute to permit the answer to be then filed, as such authority is not 
taken away under the procedure in such instances now given by a sepa- 
rate statute to the clerk of the court. 

3. Appeal and Error--Findings of FacLMotion. 
The findings of fact by the trial judge in relation to his rulings as to 

the law applicable on appellant's motion, are conclusive on appeal. 

APPEAL by plaintiff from Dunn, J., at January Term, 1926, of PITT. 
Affirmed. 

The defendants own a lot on Evans Street in the town of Greenville. 
I t  is alleged that they are attempting to appropriate a part of the 
street to their private use by building beyond their line a brick wall, 
which when completed will be a permanent structure. The plaintiff 
brought suit and obtained an order temporarily restraining the defend- 
ants from putting u p  the wall. On 11 December, 1925, the order was 
made permanent and it was adjudged that the plaintiff recmover its costs. 
Soon afterwards upon the defendants' motion Judge Dunn modified 
the former judgment and gave the defendants leave to answer. The 
plaintiff excepted and appealed. 

D. M. Clark for plaintiff. 
Skinmer & Whedbee for defendants. 

ADAMS, J. This was a motion to set aside a judgment for surprise 
under C. S., 600. The judgment recites his Honor's finding of the facts. 
The summons and the complaint were served on the defendants on 2 
December, 1925, and on 11 December, the temporary restraining order 
was made permanent. This judgment, which in effect, was final, was 
presented for approval to an attorney who, as the plaintiff thought, 
represented the defendants. The attorney did not represer t the defend- 
ants and for this reason his approval, which apparently had been giver? 
through some sort of inadvertence or mistake, was not bincling on them. 
The time for filing an answer had not expired, as only nine days had 
elapsed between the service of the summons and the sign in,^ of the final 
judgment; and the defendants have a meritorious defense. Judge Dunn 
declined to vacate or modify the restraining order, but he held that the 
judgment did not operate as an estoppel against the defendants' right 
to set up this defense and granted an extension of time for answering 
the complaint. 

I n  this we find no error. The findings of fact are conch~sive and the 
judge was authorized to grant an extension of time beyond twenty days 
for filing the answer. I n  McNair v. Yarboro, 186 N. C., 11.1, i t  is said: 
"And we consider it well to state further that, while this chapter 92, in 
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section 3, (Laws 1921), provides that  'where a copy of the complaint 
has been served upon each of the defendants the clerk shall not extend 
the time for filing answer beyond twenty days after such service,' this 
restriction applies to  the clerk, and does not and is not intended to im- 
pair  the broad powers conferred on the judge in  this respect by C. S., 
536, to the effect that  when the cause is properly before him 'he may, 
in his discretion and upon such terms as may be just, allow an answer 
or reply to be made or other act done after the time or by an order to 
enlarge the time.' " The  judgment is 

Affirmed. 

STATE v. J O H N  L. HORNE.  

(Piled 10 March, 1926.) 

Court-Inferior Courts-Jurisdiction-Constitution~l Law-Statutes. 
Art. 11, sec. 29, of the State Constitution prohibits the Legislature from 

establishing courts inferior to the Superior Court, by any local, private 
or special act, and does not apply to increasing the jurisdiction of such 
courts as are already established. 

APPEAL by defendant from Dunn, J., at August Term, 1925, of PITT. 
Criminal prosocutions tried upon two warrants, issued by the mayor 

of the town of Farmville and heard de  novo on appeal to  the Superior 
Court of P i t t  County, from which latter court, this appeal is prosecuted. 

Attorney-General Brummi t t  and Assistant Attorney-General Xash for 
the State. 

David W .  Isear for defendant. 

STACY, C. J. The appeal qucstions the constitutionality of chapter 
189, Private Laws 1925, which confers certain additional jurisdiction in 
criminal matters on the mayor's court of the town of Farmville, P i t t  
County. The  legislation is assailed by the defendant on the ground that  
it is  in violation of Art .  11, scc. 29 of the State Constitution, which 
provides: "The General Assembly shall not pass any local, private or 
special act or resolution relating to the establishment of courts inferior 
to the Superior Court," etc. There is nothing in this section of the 
Constitution n hicll prohibits the Lcgislature from increasing or decreas- 
ing the jurisdiction of these inferior courts already in existence. The  
prohibition is against the establishment of courts inferior to the Superior 



376 I N  T H E  S U P R E M E  COURT. 1191 

Court, by any local, private or special act or resolution. This  was the  
holding in Provision Co. v. Daves, 190 N. C., 9, and on authority of that  
case, the present ruling must be upheld. 

The  only other exception appearing on the record ha83 been covered 
by prior adjudications, and it necds no elaboration. S. v. Abernethy, 
190 N. C., 768; S. v. Stallings, 189 N. C., 104. 

N o  error. 

G.  B, OVERTON ET AL. v. W. H. HIGHSMITH En' AIJ. 

(Filed 10 March, 1926.) 

1. Homestead-Partition-Tenants in Common-!Fitl~Adverse Posses- 
sion-Evidence-Constitutional Law. 

The record evidence that a liomcslead had been laid off to the original 
owner under esecution, is IIcld in this action among heirs ~t law sufficient 
to be submitted to the jury where some of the tenants in common deny 
the title of the others under claim of adverse possession without "color." 

2. Instructions-Appeal and E r r o ~ H a r m l e s s  Error-Adverse Possession. 
Where the defendants claim to be the owners of the locus i n  quo by 

twenty years possession without "color," a charge to the jury that "such 
possession must have continurd for twenty years_ and mo-e," is rendered 
harmless when the evidence conclusively shows that il, had not con- 
tinued for twenty years. 

I ~ P P E A L  by defendants from Bond, J., at  September 'I'erm, 1925, of 
PITT. 

Special proceedings to sell land for partition, tried i r  the Superior 
Court on tho defendants' plea of sole seizin. 

From a verdict and judgment in favor of the plaintiffs, the defendants 
appeal, assigning errors. 

AS. J. Everett for  plaintiffs. 
,Julius Brown f o r  defendants. 

STACY, C. J. The  essential facts as admitted, or estaldished by the 
vrrtlict, a re  as follows: 

1. The  plaintiffs a re  the children and grandchildren of Robert S. 
IIighsmith by a first marriage, while the defendants are  his children and 
grandchildren by a second marriage. 

2. It is conceded that  the land in question mas deeded to Robert S. 
Highsmith in 1859. Thereafter, other adjacent lands were acquired by 
him. On 14  i4pril, 1880, all of his real estate was sold under execution to 
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William Whitehead by Allen Warren, sheriff of P i t t  County, save and 
except his homestead exemption, which was allotted to  him in the par- 
ticular land now in controversy. 

3. Robert S. Highsmith died in  November, 1882, leaving him surviv- 
ing a widow, who died in March, 1920, and several minor children, the 
youngest of whom became of age in October, 1902. 

4. The  widow and her children have been in  the possession of the land 
in  question, adversely, they say, since 1882. 

5 .  Summons in this proceeding was issued in September, 1920. 
On  these, the facts chiefly pertinent, the right of the plaintiffs to share 

in the proceeds arising from a sale of the land, or to take their part  
of it in severalty, is not seriously questioned, as this proceeding was 
instituted within twenty years after the falling in of the homestead in 
1902, a t  the time the youngest child became of age. Spence  v. Goodwin ,  
128 X. C., 273; Const., Art .  X, sec. 3. 

The  position of the defendants is based on the contention that  all the 
lands of Robert S. Highsmith were sold under execution in 1880; that  
the property now in controversy, therefore, was not owned by him a t  the 
time of his death;  that they have held it adversely to all the world since 
1882, and especially as  against William Whitehead, who acquired title 
to it under the sheriff's deed in  1880; and that  no sufficient evidenco 
has been offered to show any allotment of Robert S.  Highsniith's home- 
stead in  the particular land in  question. W e  think there was ample 
evidence to warrant the jury in finding, as i t  did, that  the homestead 
was laid off in this particular land. I t  lay between two other tracts, 
which William Whitehead acquired under the sheriff's deed, and the 
instant tract had upon i t  the homesteader's dwelling. I t  is the same 
land purchased by Robert S. Highsmith in 1859. The  sheriff's return, 
offered in evidence by the defendants, contained the following entry:  
"Executed 13  February, 1880, by levying on two tracts of land, one 
containing 290 acres, adjoining the lands of Mathew James, Burton 
James, S. E. Moore et  als., and the other tract containing 100 acres, 
adjoining the lands of Simon Sobles, Godfrey Stancil et als." 

The  defendants also except to the charge because the court instructed 
the jury that before title could be acquired by adverse possession "such 
possession must have continued for as long a s  20 years and more before 
the beginning of this action." Even if the use of the words "and more" 
was slightly inadvertent, the defendants are not in position to complain, 
for  a t  best they have shown possession adversely for only 19 years after 
the falling in of the homestead. 

The  assignments of error, as made by the defendants, are not sufficient 
to upset the verdict. The judgment must be upheld. 

S o  error. 
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STATE v. RORY MATTHEWS. 

(Filed 17 March, 1926.) 

1. Criminal Law-Judgments-VerdictPunishmentDeath-Statute* 
Constitutional Law. 

Where death is imposed by statute under the provisioncg of our Consti- 
tution, Art. XI, sec. 2, there is no discretionary power vested in the trial 
judge, and upon a conviction the prescribed punishment lollows and the 
sentence must be imposed accordingly. C. S., 4200. 

2. SsmeJudgments-Courts-Discretion--Capitad Felonies. 
Upon the conviction of a crime made punishable by death, and the 

jury have incorporated in their verdict a recommendaticm of mercy, of 
their own volition and without an Intimation or instruction by the judge 
the words of recommendation are  regarded as  surplusage, and the judg- 
ment must be that  of death in  accordance with the command of the 
statute. C. S., 4200, 4657, 46%. 

3, Same-Instructions-Appeal a n d  Error .  
Where in considering their verdict for  a homicide involving a capital 

felony, the jury send the sheriff to the trial judge to inquire as  to  whether 
they can return a verdict with recommendation for mercy, and the judge 
sends back word they can do so, immediately followed by a verdict of 
murder in the first degree with the recommendation for mercy by the 
court, i t  is a clear inference that  the jury or some of them, had agreed 
upon the instruction of the court, and that they understood that the 
court had the power to exercise clemency, and constitutes prejudicial 
error to the prisoner on trial for his life. 

4. Criminal Law-PunishmenGDiscretion of Court. 
T'he trial judge has po discretionary power over the punishment t o  be 

imposed against an offender of the criminal law, except where such is 
permitted or prescribed by statute in sentences carrying a punishment 
less than death, to be found in statutes fixing a maximum and minimum 
imprisonment. 

5. Criminal Law-Trials-Presence of Prisoner-Waiver. 
Upon the trial of capital felonies, the prisoner may not waive the right 

he has to be present a t  each step of the trial, in homicides in less degree 
he may waive this right personally, and in case of misdemeanors it  may 
be done by his attorney representing him therein. 

6. Photographs-Evidence-Witness Explaining his Testimony. 
Upon the trial for a criminal offense, a capital or less offense, a pho- 

tograph afterwards taken of the scene of the crime, when its accuracy 
has been properly testified to, may be used by the witness ,:o illustrate his 
testimony, though i t  may not be received as  substantive evidence. 

7. Same-Questions f o r  Court. 
Whether a photograph has been rendered competent by a witness testi- 

fying to its accuracy is  a question of fact for the court. 
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APPEAL by defendant from Devin,  J., at  September Term, 1025, of 
HARNETT. New trial. 

Indictment for murder. From judgment, reciting that  "the jury had 
rendered a verdict, i n  due form, that  the defendant is guilty of murder 
in  the first degree, with recommendation of mercy," and adjudging that  
"said Rory Matthews shall suffer death by electrocution in the n lamcr  
provided by law," defendant appealed to the Supreme Court. 

Attorney-Genwal B r u m m i t t  and Assistant Attorney-General Xash for 
the State .  

W .  P. B y r d ,  B. H.  T a y l o r  and Y o u n g ,  Best  Le. Y o u n g  for defendant. 

CONNOR, J. The indictment to which defendant, upon his arraign- 
ment entered a plea of T o t  Guilty," was sufficient in  form to support 
either of four verdicts, to wit:  (1) Guilty of murder in  the first degree; 
or (2 )  guilty of murder in  the second degree; or ( 3 )  guilty of man- 
slaughter; or (4) not guilty. Upon either of these verdicts, it was the 
duty of the court, i. e., of the presiding judge, to render judgment as 
prescribed by the law of this State. 

Upon a verdict that the defendant is guilty of murder in the first 
degree, the judgment prescribed by law is that the defendant suffer death 
(C. S., 4200), by means of electrocution (C. S., 4657-4665). These 
statutes were duly enacted by the General Assembly, pursuant to section 
2 of Art. XI, of the Constitution of h'orth Carolina. KO discretion 
is  vested by these statutes, or by any other law in  this State, in the court, 
or the presiding judge, either as to what the punishment shall be upon 
a verdict of guilty of murder in the first degree, or as to the means by 
which, or the  manner in which death, as the punishment prescribed by 
statute, shall be inflicted. The court has discretion only as to the date 
upon which a defendant convicted of murder in the first degree shall be 
put to death;  if upon appeal by defendant to the Supremo Court, the 
judgment is affirmed, upon a finding of on error in  the trial, a new 
date for  the execution is fixed arbitrarily by the statute. Pub.  Laws 1925, 
ch. 55, amending C. S., 4663. Neither the court nor the Governor now 
fixes such date. 

Upon a verdict of guilty of murder in the second degree, or of guilty 
of manslaughter, the law prescribes that  the judgment shall be that de- 
fendant be imprisoned; upon the former verdict, i n  the State prison, 
for a term not less than two nor more than thirty years, C. S., 4200; 
upon the latter verdict, i n  the county jail or State prison for a term 
not less than four months, nor more than twenty years, C. S., 4201. 
While the judge has no discretion as to the kind of punishment to  be 
inflicted, which upon either verdict is imprisonment, & wide discretion 
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is vested in  him as to the  term of the imprisonment. The various judges 
of the Superior Courts of the State are further authorized and directed, 
in their discretion, in  sentencing prisoners to the State prison, to fix 
a maximum and a minimum number of years for the imprisonment, 
thus making the sentence indeterminate, C. S., 7735. I n  exercising 
the discretion thus vested in him by law, with respect to the term of 
imprisonment, the judge may take into consideration all the facts and 
circumstances of the case which he may find from the evidence, either 
on the trial before the jury, or upon the motion for judgment upon 
the verdict. Where in his opinion the facts and circums;tances justify 
it, he may temper justice with mercy, mindful that "mercy blesseth 
him that  gives and him that  takes"; i n  other cases, he may feel it his 
duty to render such judgment, within the law, as will impress the de- 
fendant with the vigor and strength of the law, and as will also strike 
terror into the hearts of evil-doers, thereby deterring them, by fear of 
like consequences, from the commission of a similar offense. 

I t  is the declared policy of the people of this State, v i t h  respect to 
punishment for crimes, that  the object of punishment Eeing not only 
to satisfy justice, but also to reform offenders and thus prevent crime 
(Const., of N. C. ,4rt. X I ) ,  discretion shall be vested in the courts to 
determine the extent of punishments to be inflicted upon persons who 
have been convicted of crime, to the end, not only that  the punishment 
may fit the crime, but also that  i t  may be adapted to the purposes of the 
State, i n  dealing with those who have violated its laws, more often be- 
cause of their infirmities than because of a wicked purpose to do evil. I t  
is therefore declared in the Constitution of the State, that only murder, 
arson, burglary and rape may be punished with death, if th; General 
Assembly shall so enact. For  obvious reasons, the General Assembly has 
not conferred upon the courts any discretion as to the judgment to be 
rendered upon a conviction of the crime of murder in  the first degree, 
C. S., 4200; of arson, C. S., 4238; of burglary in the first degree, C. S., 
4233; or of rape, C. S., 4204. I t  may be noted, howwer, that  both 
the crimes of murder and of burglary, as defined at  common-law, have 
been divided by statute into two degrees; only those who are convicted of 
either of thwe crimes, in the first degree, may be put to death. 

I f  the verdict of the jury is "Not Guilty," upon an indictment for 
murder, the judgment must, of course, be that  the defendant be dis- 
charged from custody. There is no provision by statute or otherwise in 
this State for  the rendition of a verdict of guilty of any crime, with 
a recommendation of mercy, by the jury. Punishments for crime are 
prewribed by law; where the kind or amount of punishment is not fixed 
by statute, the  discretion to be exercised is vested by law in  the court 
or presiding judge. I t  is a sound, judicial discretion, "a liberty or 
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privilege allowed to a judge, within the confines of right and justice, 
but independent of narrow and unbending rules or positive law, to 
decide and act in accordance with what is fair ,  equitable and wholesome, 
as determined upon the peculiar circumstances of the case, and as dis- 
cerned by his personal wisdom and experience, guided by the spirit, 
principles and analogies of the law," Black's Law Dictionary, p. 375. 
A jury lias fully discharged i ts  duty, and performed its function, under 
the law of tliis State, when its mcmbers have sat together, heard the 
evidencc, and rendered their rerdict accordingly. As  the judge must 
not invade the true office and province of the jury by giving an opinioli 
in his charge, either in a civil or crinlinal action, as to whether a fact 
is  fully or sufficiently proven (C. S., 5641, so the jury must be content 
to leave with the judge tlie grave responsibility imposed upon him to 
render a judgment, upon their verdict, according to law. 

The record upon this appeaI discloses that  the evidence offered by both 
the State and the defendant was submitted to the jury under a full and 
correct charge by the court. This  record contains the followirig state- 
ment:  "After the jury had been out several hours, they sent a message 
to his Honor by the court officer to know if they could render a verdict 
with a recoinmendation of mercy. H i s  Honor returned a verbal message 
in  thc affirmative." To tliis instruction, defendant excepted. Ho assigns 
same as error. Thereafter the jury returned a verdict as follo\vs: 
"Guilty of murdar in tlie first degree x i t h  recommendation of mercy." 
The court received this verdict as rendered; dcfcndant moved that  the 
verdict be set aside. This  motion was denied, arid clefendant esceptcd. 
After judgment had been rendered upon the verdict as recorded, the 
court stated that  tlie recom~nendation of mercy mould be transmitted 
a t  the proper time to  the Governor. 

I t  should be noted that  the defendant, by this assignment of error, 
presents his  contention, not that it was: error to rcccire the verdict as  
rendered by the jury, but that  it was error for his I-Ionor to instruct 
the jury that  they might render a verdict upon the indictment in tliis 
case with a recontmendation of mercy. This instruction was manifestly 
applicable to  a verdict of guilty, only; i t  could not have been under- 
stood by the jury as applicable to a verdict of not guilty. Tho court 
had, in the charge to the jury, correctly instructed the jury  that  if they 
found the defendant guilty, they must say by their verdict, whether 
he was guilty of murder in the first degrec, of murdcr in the second 
degree, or of manslaughter. There was cviderice submitted to the jury 
from which they could h a w  found facts, which under tlie instructions 
of the court, would have sustained elither of the four verdicts per- 
missible under the form of the indictment. 1)efendant admitted that  he 
killed the deceased with a shot gun ; all the el itlcncc sho~iwl that  de- 
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ceased, a t  the time he received the mortal wound, had in his hands a 
grubbing hoe, with which he had been a t  work prior to the appearance 
of defendant upon the scene. The re la~ion between deceased and defend- 
ant, for some time prior to the homicide had been unfriendly. Defend- 
ant  contended that  he killed deceased in  self-defense; the State contended 
tliat lie killed him, with malice, and relied not only upon the admission 
tliat defendant Billed deceased with a deadly weapon, but also upon 
evidence ~vliicli tended to show express malice; the State further con- 
tciidcd that  there was evidence which showed not only that  the homicide 
was murder; but tliat tho murder was deliberate and premetjitated, within 
the meaning of C. S., 4200, as construed repeatedly by this Court. 
,Ifter several hours of deliberation, upon the evidence, under the in- 
structions of tlie court as to the law applicable to the facts as they 
might find them to be, tlic jury had not agreed upon a vclrdict. Within 
a short time aftcr receiving the instruction that they could return a 
vcrdict, with a rccommendation of mercy, they returned the verdict upon 
which tlie judgment was rendered. I t  is manifest that  this verdict was 
rendcred pursuant to tlic instruction of his Honor;  the recommendation 
of incrcy was not voluntary upon the part  of the jury. 

Where a vcrdict of guilty is rendered by a jury, including the words, 
"wit11 recommendation of mcrcy," or words of similar import, there 
is authority in this State for holding that such words are surplusage, 
and tliat they may bc disregarded; 8. v. Stewart ,  1 %  N .  C., 340; 
S .  21. Snipes,  18.5 N.  C., 743; S. v. Ilancocli, 151 N .  C., 699 ; S. v. McKay, 
150 I\'. C., 813. Thcsc cases arc rccog~iizcd \y us as authorities, sus- 
taining tlie holding tliat recominendation of mercy by tlie jury, in 
certain cascs, may be disrcgardcd as surplusage. Where the words, 
"wit11 rccomincndation of mercy," or words of similar import, included 
in, or forming a part  of a vcrdict of guilty, arc vo lun ta~y  on the part  
of tlic jury, and are not so includcd in or made a part of the verdict, in 
consoqucnce of an  instruction to tlic jury, that they may return a 
vcrdict, with such rccommcndation. the words may be treated as sur- 
plusage, and tlie vcrdict received, and recorded, as a verdict of guilty. 
I t  is well, however, to be mindful of the words of the late Chief Jus t ice  
Ilolce, appearing in  thc opinion writtcn by him, in  S, v. Alurphy,  
137 N .  C., 616. I n  this opinion, writing with ~visdom gained from 
long experience, wide observation and dcep rcflection, he said:  "Our 
trial courts should always require that  juries in capital cases should 
definitely and expressly say of what dcgree of murder they convict the 
prisoner, and that  the verdict should be recorded as rendered. I n  a 
case of this kind there sliould be 110 room for doubt or mistake." 

We must hold that it is error for the court to instiwct the jury, 
either in  tlic gcncral charge, or in rcsponsc to an inquiry made by 
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the jury that  they may return a verdict with recommendation of mercy, 
or with other words having reference, necessarily, to the judgment to 
be rendered by the court, and that  where under the law there is  no 
discretion rested in  the court, as to the kind or amount of punishment 
which may be imposed, by the judgment, upon the defendant, the error 
is projudicial to defendant. I f  the jury returns a verdict voluntarily, 
including the words "with recommendation of mercy," or words of 
similar import, these words may be disregarded as surplusage, if it  
clearly and definitely appears that  the jury, upon a consideration of all 
the e d e n c e ,  and under the instructions of the court has agreed upon 
the verdict a s  returned by them. 

The  identical question presented by this appeal was considered by the 
Supreme Court of Colorado in IIacliett v. People, 8 Pac., 57-1. The 
question was there presented as follows: "The jury, after deliberating 
for a considerable length of time, and being brought into court a t  their 
own request, propounded the following question, 'Can the jury endorse 
on the verdict a recommendation of mercy?' T o  which question, the 
court answered by a written instruction that  they could endorse such 
recommendation upon their verdict should they desire so to do. There- 
upon they retired and soon after returned a verdict of guilty in manner 
and form as charged in  the indictment. They also embraced in such 
verdict the following: 'We, the jury, recommend the defendant to  the 
mercy of the court.' " I n  the opinion of the Court i t  is said:  "Thus i t  
appears that  some of the jurors were opposed to a conviction for the 
grade of crime finally found in their verdict, and that  they only con- 
sented thereto upon condition that  the recommendation for mercy 
be incorporated. They must have been led to suppose, from the court's 
answer to their question, that  this might have weight in mitigating 
the severity of the sentence to be pronounced. Any other explanation of 
the proceedings would be absurd; and i t  must be assumed that  without 
such belief the verdict as  returned would not ha re  been agreed upon. 
Yet as  the law then stood, the court x a s  po~verless to  heed their sug- 
gestion. Upon a verdict in this form, it mas his duty to pronounce a 
sentence of imprisonment for  life. The  law fixed the penalty, and he  
could not subtract a single day. H e  must either set the verdict aside, 
and order a new trial, or enter the judgment fixed by the statute. The  
instruction mentioned was therefore misleading, and under the circum- 
stances a fatal  error." See, also, Territory v. Griego ( N .  M . ) ,  42 Pac., 
80, citing with approval Randolph v. Lampkin (I iy.) ,  14  S. W., 538; 
People v. Harris (Mich.), 43 N. W., 1060; McBmn v. State (Wis.), 
53 N.  W., 497. See, also, 16 C. J., 1026, see. 2459; 30 C. J . ,  432, sec. 
682. 
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We have not overlooked the fact that  it appears from the record 
that the communication between his Honor and the jury was by means 
of messages conveyed by the court officer. Defendant does not rely 
upon this as error, but we would not be understood as approving this 
method of instructing a jury, especially in :I case where a verdict may 
be rendered requiring under the law capital punishment. Where the l ife 
or death of a defcndant is involved in  the issue to be dt.termincd by a 
jury, he has a right to be prcsent, in person, and wi h his counsel, 
whenever any evidence is submitted or any instruction is given to the 
jury relative to the issue. This right he cannot waive, 8. v. Dry, 152 
N. C., 813. The late Chief Justice Clark, writing the opinion for the 
Court, in that case says: "In every criminal prosecution i t  is the right 
of the accused to be present throughout the trial. I n  misdemeanors, 
this right can be waived by the defendant with tho consent of the court, 
through his counsel. I n  felonies other than capital, the right to be 
prescnt can be waived only by the party himself, S. v. Jenkins, 
84 N .  C., 813. I n  capital trials, this right cannot be waived by the 
prisoner, but it i s  the duty of the court to see that he  is actually present 
a t  each and every step taken in the progress of the tr ial ;  S. v. Paylor, 
89 N .  C., 539; Wharton Cr. PI. 8: P r .  (9  ed.), sec. 540 et seq.; 1 Bishop 
New Cr. Proc., sec. 271 (2),  273." S. 2;. Hartsfield, 185 N. C., 357. 

While not necessary to the disposition of this appeal, we deem it 
proper to consider defendant's assignments of error, Eased upon his 
exceptions to the overruling by the court of his objections, (1) to the 
use of certain photographs by witnesses for the State for the purpose 
of illustrating their testimony, describing the place where the homicide 
occurred, and the relative positions of deceased, of defendant, and of 
witnesses immediately before and at  the time of the shooting, and (2) 
to the introduction of these photographs as evidence. 

There was evidence that  these photographs were made sometime after 
the homicide-at least a week; they were made under the direction of 
a witness for the State, who testified that  he was present when defendant 
shot and killed deceased. Jus t  before deceased was shot by defendant, 
he  was at  work, with six men in  his employment and under his super- 
vision, constructing a new road; there was an old road, which crossed 
the creek, and ran straight for about thirty-five yards, then turning 
to the r ight;  the new road began a t  the point where the cld road turned 
to the right, and then ran  to the left, u p  a hill; deceased was a t  work 
on a n  embankment, on the left side of the new road, thus being on the 
f a r  side of said road from the old road; deceased had a grubbing hoe 
with which he  was leveling the dirt hauled by the men to make a fill 
i n  the road, when defendant, accompanied by his nephew, appeared on 
the old road, with a shot gun in  his hands; defendant spoke to one of 
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the men hauling dirt to the fill, telling him where to put the dir t ;  
deceased from the embankment, where he was then at  work, saw defend- 
ant and said, "Rory, this isn't costing you a cent; I am paying for this 
work with my own money; go on off from here." H e  waved his hand 
and started down from the embankment, with the hoe in his hands, to- 
ward the fill; he went tox~ard the center of the road, and stopped; 
defendant backed several steps and said, "Don't you come down here; 
I'll shoot you." Deceased was standing not quite in the center of the new 
road; defendant was in the old road, at  a distance of about nine steps, 
when he "pulled up" his gun, aimed at deceased, and fired; deceased 
took a few steps and fell dead; defendant walked away, rapidly. 

At the time the photograph was made, a witness for the State pointed 
out to the photographer the position of deceased when he mas shot, 
the position in which he was holding the hoe, the position of defendant 
at the time he fired the gun, the position in which he held the gun; the 
positions at  which witnesses for the State were standing; also, the posi- 
tion of deceased when he was raking dirt down from the embankment. 
He  placed different persons in these positions, directing the person who 
represented deceased how to hold the hoe, and the person who represented 
defendant how to hold the gun. He  thus undertook to reconstruct the 
scene of the homicide at the time of the shooting. The photograph shows 
correctly the different persons standing in the positions in which they 
were placed by the witness at  the time the photograph was taken, and 
in which he testified the persons whom they represented were placed at 
the time of the homicide. 

Defendant contends that it was error to permit witnesses to use this 
photograph to illustrate their testimony or to permit the introduction 
of the photograph as evidence. Neither defendant nor his counsel were 
present when the photograph was made. 

This Court has held that a photograph correctly representing the 
premises where the homicide occurred may be used by a witness for the 
State for the purpose of explaining his testimony; S. v. N i t c h e m ,  188 
N. C., 608. There must be evidence as to the correctness of the photo- 
graph before i t  can be used for this purpose; 8. v. Joncs, 175 N. C., 709 
and cases there cited. Hampton v. R. R., 120 N. C., 534. See, also, 22 
C. J., 913; 10 R. C. L., 1153 et seq. 

Whether or not there is sufficient evidence of the correctness of a 
photograph to render it competent to be used by a witness for the purpose 
of illustrating or explaining his testimony is a preliminary question of 
fact for the judge. I n  Davis v. R. R., 136 N. C., 116, Chief Justice 
Clark, who wrote the dissenting opinion in Hampton v. R. R., supra, 
says: "Photographs frequently convey information to the jury and to 
the court with an accuracy not permissible to spoken words, if their 
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admission is properly guarded by inquiry as to the time and manner 
when taken. The admission of this species of evidence was, it is true, 
somewhat questioned (by a divided Court) when presented to this Court 
for the first time. But they have since become a well-recognized means 
of evidence." I n  Nart in  v. Knight, 147 N. C., 564, it is said in the 
opinion of the Court, written by Connor, J., "In Humpton v. R. R., 
120 N. C., 534, 35 L. R. A., 808, a photograph was rejected, but in 
Davis v. R. R., 136 N. C., 116, we followed the dissenting opinion of 
the present Chief Jusfice (Clark), sustained by the overwhelming 
weight of authority." See Pickett v. R. R., 153 N. C., 1148; Lupton v. 
Express Co., 169 N. C., 671. 

In 8. v. Lutterloh, 188 N. C., 412, we held that i t  was not error for 
the trial judge to permit photographs, designed to show the width and 
general topography of the road, where the collision occurred, to be used 
by witnesses in explaining their testimony. The question presented by 
this record is whether a photograph made a few days after the homicide, 
which shows not only the topography of the scene, but which also shows, 
upon the scene of the homicide, as photographed, persons placed in posi- 
tions when the photograph was taken which the State contends are the 
identical positions occupied by deceased, by defendant, and by witnesses, 
at the very moment of the homicide, may be used by witnesses to illus- 
trate or explain their testimony and may also be received as evidence. 
The evidence tends to show that the photograph represents the scene of 
the homicide as reconstructed under the direction of E. witness, who 
was present when the defendant shot the deceased, and that he ;laced 
the different persons in the positions as shown in the photograph. I t  
was competent for this person to testify as a witness at the trial as to 
everything shown in the photograph, the location of the roads, the em- 
bankment on or near which deceased was at work when he first saw de- 
fendant, the positions occupied by deceased, by defendant, and by the 
witnesses at any moment from the time defendant appeamd on the scene 
until the fatal shot was fired. His  testimony was evidence of these facts; 
we see no valid ground for objection to the use by the witness of the 
photograph which he testified was correct, to give to the jury more 
accurate information of the facts, as this witness testified them to be. 
than he could give by the spoken word. The witness was subject to cross: 
examination and could be contradicted by evidence offered by defendant 
not only as to what he said as a witness, but also as to what the photo- 
graph, used by him to illustrate or explain his testimoniy, showed. 

The photographs, taken under the circumstances unller which the 
evidence shows these were taken, were not competent howeyer as evidence, 
and upon objection by defendant should have been excluded. They were 
ex p a ~ t e ,  and did not purport to represent the scene a,; the time the 
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honlicide was  committed. T h e y  were inadmissible a s  evidence to  show 
t h e  relative positions of deceased, of defendant o r  of witnesses a t  the  
t ime of, o r  immediately before, the  homicide. A photograph which shows 
t h e  scene of a homicide a s  reproduced o r  reconstructed, a f te r  the  occur- 
rence, i s  not  admissible a n d  should be rejected a s  evidence. 22 C. J., 
920, note 83, ci t ing Grant v. Chicago, etc., R. Co., 176  Ill., A. 292;  
Welch v. Louisville, etc., R. Co., 163  Ky., 1 0 0 ;  Rodick v. Maine Central 
R. Co., 109 Me., 580;  Fore v. State, 75 Miss., 727. Tliere must  be a 

N e w  tr ia l .  

STATE v. P. W. WHALEY. 

(Filed 17 March, 1926.) 

Autornobiles-Statutes-Negligence-Inst~ctions-oxate Cause- 
Appeal and Error. 

In  order to convict the defendant of manslaughter for  the uninten- 
tional death of one riding in an automobile with him, caused by his neg- 
ligently colliding with a motor truck on the street of a town, where the 
evidence on the question of his negligent driving is conflictiug as  to 
whether he was exceeding the speed limit and disregarding the precau- 
tion regulated and prescribed by statute, C. S., 2618, a s  amended by 
chapter 272, Public Laws of 1925, an instruction that  made the defend- 
ant's guilt to depend upon whether he was driving in disregard of the 
statutory requirements, without reference to whether this caused or was 
the proximate cause of the injury, is reversible error. 

Automobiles-Negligent-Statutes-Safety Regulations. 
The speed limit prescribed by statute a t  which an automobile driver 

may go a t  various places, does not alone excuse those who drive within 
that specified by the statute, and it  is likewise required that they use 
proper care where other conditions require i t  within the limitations 
given. 

Sutomobiles - Statutes  - Safety Regulations - Involuntary Man- 
slaughter. 

Where one drives his automobile in violation of the statutory reqnire- 
ments, and thus directly, or without an independent intervening sole 
proximate cause, the death of another results, he is guilty of man- 
slaughter, though the death was unintentionally caused by his act. 

4. Instructions-Contentions-Appeal a n d  Error. 
The contentions of the parties to the action under the evidence is  not 

a necessary part of the instructions of the trial judge to the jury upon 
the law of the case, and error committed therein, when not excepted to 
a t  the time, is ordinarily not reversible on appeal. C. S., 564. 
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Evidence of the good character of a defendant in a criminal action, 
who has taken the witness stand in his own behalf, may be considered 
by the jury as not only affecting the credibility of his testimony, but also 
as substantive evidence. 

APPEAL by defendant from Bunthill, J., at October Term, 1925, of 
LEROIR. 

Criminal prosecution tried upon an indictment charging the defend- 
ant with manslaughter. 

There is eridence on behalf of the State tending to show that on 25 
July, 1925, about 7:30 p. m., the defendant and two other persons, 
Fred White and a man by the name of Green, were riding in a Ford 
automobile, going eastwardly along Bright Street in ;he residential 
section of the city of Kinston, at  a rate of speed of approximately 35 or 
40 miles an hour, when the defendant ran his automobile into a parked 
truck, causing the Ford car to turn over two or three times, pinning 
Fred White beneath it and killing him. According to the State's evi- 
dence, the truck was parked on the right-hand side of Bright Street 
not far  from yhere it intersects a t  right angles with East Street. The 
defendant crossed the intersection of these two streets just before collid- 
ing with the truck as aforesaid, and there seemed to be no lessening of 
his speed as he crossed the intersection or as he crashed into the truck. 
There is further evidence tending to show that a storm was gathering 
at  this time, dust was flying in the streets and rain was beginning to 
fall. 

The defendant, on the other hand, testifies that he was driving care- 
fully along Bright Street and across East Street at  a rate of speed, 
not in excess of 12 or 15 miles an  hour; and that he approached the 
truck, standing at  an angle on the street and came within a distance of 
about 8 feet of it, when the driver, Burrell Sutton, suddsnly and with- 
out warning backed the heavy truck, owned by Oettinger Brothers, into 
the defendant's car, striking the right-hand rear fender and door of his 
Ford automobile, causing it to turn over and pin the deceased beneath 
it. 

The defendant's car was stopped within 20 feet from where the col- 
lision occurred, and the truck continued to back until it almost reached 
the middle of the intersection of Bright and East streets, 

Upon the conflicting evidence of the State and the defendant, the case 
was submitted to the jury and resulted in a verdict of conviction. From 
the judgment pronounced thereon, the defendant appeals, assigning 
errors. 
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Attorney-General Brummitt and Assistant Attorney-General ~Vash for 
the State. 

Shaw, Jones & Jones and I'. D. Warren for defendant. 

STACY, C. J., after stating the case: The case on appeal was settlod 
by agreement and not by the judge; it contains several exceptions which 
seem to necessitate a now trial. 

There is ample evidence on behalf of the State to warrant a convic- 
tion, but the defendant has a different view of the matter, and he con- 
tmds that the judge's instructions fail to give him the full benefit of his 
testimony. The following portion of the charge forms the basis of one 
of the defendant's exceptive assignments of error : 

"The court further charges you that the defendant would be guilty, 
if you find from the evidence that the truck of Oettinger Brothers was 
backed out in front of his car, causing the car of the defendant to turn 
over, and if you find that the defendant was violating the speed limit or 
any other phase of the traffic laws and find that fact from the evidence 
according to the definition of reasonable doubt just given to you, it 
would be your duty to render a verdict of guilty." 

Under this instruction, it will be observed, the guilt of the defendant 
is made to depend on whether "the defendant was violating the speed 
limit or any other phase of the traffic laws" at  the time of the collision, 
regardless of any other cause and without a finding that White's death 
ensued as a result of such violation or was occasioned thereby. I t  does 
not follow, as a necessary corollary, that the deceased met his death at 
the hands of the defendant, simply because he was driving in violation 
of some phase of the traffic laws, when it further appears if the de- 
fendant's version of the matter be accepted, that the proximate cause of 
the injury was the backing of the truck into the defendant's car. I n  the 
civil case of Lineberry v. R. R., 187 N. C., 786, a boy was injured by a 
train running at  the time in violation of an ordinance of the town of 
Mebane, which was negligence per se, but there the railroad was ex- 
onerated from liability because it further appeared that t.he sole proxi- 
mate cause of the injury was the a c t  of a playmate in  pushing the plain- 
tiff beneath the moving train. 

I t  is conceded by the Attorney-General that the above instruction can 
hardly be sustained unless it is rendered harmless by other portions of 
the charge; and we do not find that i t  is. 

Speaking to the subject of criminal negligence in S. v. Rountree, 181 
N .  C., 535, the Court said: 

"The degree of negligence necessary to be shown on an indictment for 
manslaughter, where an unintentional killing is established, is such reck- 
lessness or carelessness as is incompatible with a proper regard for 
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human life. S .  v .  Gash, 177 N .  C., 595; S .  I). McIver, 175 N .  C., 761; 
S. v. Tanlccrslay, 172 N. C., 955. The negligcncc must be something 
more than is required on the trial of an issue in a civil r.ction. but it is 
sufficient to carry the case to the jury in a rriminal prosecution where 
i t  reasonably appears that death or great bodily harm was likely to 
occur. S .  v. Gray, 180 IT. C., 697. A want of due carc or a failure to 
observe the rule of the prudent man, which proximately produces an 
injury, will render one liable for damages in a civil action, while culpable 
negligence, under the criminal law, is such rccklcssness or carelessness, - - 
resulting in injury or death, as imports a thoughtless disregard of conse- 
quences or a heedless indifference to the safety and rights of others. 
8. v. Goetz, 83 Conn., 437; 30 L. R. A. (N. S.), 458." 

I t  is generally held that where one is engaged in an unlawful and 
dangerous act, which is itself in violation of a statute intended and de- - 
signed to prevent injury to the person, and death ensues a:; a consequence 
thereof, the actor is guilty of manslaughter at least, and under some cir- 
cumstances, of murder. S. v.  McIver, 175 N. C., 761; S. v.  Sudderth, 
184 N .  C., 753; S .  v. Jessup, 183 N.  C., 771. 

So far  as pertinent to the present appeal, C. S., 2618, as amended 
by chapter 272, Public Laws of 1925, provides: "NO person shall 
operate a motor vehicle upon the public highways of t:?is State reck- 
lessly, or at a rate of speed greater than is reasonable and proper, 
having regard to the width, traffic, and use of the highway, or so as to 
endanger the property or the life or limbs of any person: Provided: 
that no person shall operate a motor vehicle on any public highway, 
road or street of this State at a rate of speed in excess of: 

"(A) Twenty miles per hour in the built-up residential section of any 
village, town or city. ( ~ u i l t - u p  residential siction defined.) 

"(D) Fifteen miles per hour in  traversing an intersection of high- 
ways when the driver's view is obstructed." (Obstruction of driver's 
view defined.) 

But in fixing the maximum rates allowed by law in cities and towns 
or upon the public highways, the statute does not purport to establish 
rates of speed which would be lawful under all circuinstmces. No rate 
must be greater than is "reasonable and proper," considering the time 
and place, and "having regard to the width, traffic, and use of the 
highways," nor should it be such "as to endanger property or the life or 
limb of any person." Proper speed under certain conditions, may be 
excessive speed under others; and proper speed in the daytime might 
be grossly excessive at  night. S. v. O'Brien, 32 N.  J .  L., 169. 

I t  is the unanimous holding of all the recent decisions that, when one 
drives his automobile in such a manner as to violate the law pertaining 
to its safe operation, and in so doing causes the dea,:h of another, 
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he is guilty of manslaughter. Note 27 A. L. R., 1182. '(Involuntary 
manslaughter," says Wharton, Am. Crim. Law (11 ed.), see. 426, p. 622, 
"is where death results unintentionally, so f a r  as  the defendant is con- 
cerned, from an  unlawful act on his part  not amounting to a felony." 

I t  follows, therefore, if the jury should find that  the present defendant 
was driving his machine in violation of any of the statutory regula- 
tions pertaining to  its safe operation, and thus occasioned the death 
of the deceased, he  would be guilty of manslaughter; but the culpable 
negligence of the defendant, and not an independent, intervening, sole 
proximate cause, must have produced the death. 8. v. AIlcIvcr, supra. 

Again, the defendant complains a t  what was said to the jury in re- 
gard to his evidence of good character. After stating the defendant's con- 
tention that  his good character should be taken into consideration in 
passing upon the credibility of his testimony and also in dotermining 
the question of his guilt or innocence, the court gave the following as a 
contention of the Sta te :  

"The State, i n  reply to that, contends that  good character does not 
have any weight in a case of this kind, and that  you should not take 
the Rood ~ h a ~ a c t e r  into consideration when passing upon the guilt or 
innocence of the defendant because good men violate the State traffic 
laws every day." " " 

I n  view of our docisions touching the general subject of contentions 
(S.  v. Sinodis, 189 N. C., 665), and as no definite determination of this 
exception is required by the present record, we omit any ruling as to 
the merits of the assignment of error based thereon, but i t  may be 
doubted as to whether an erroneous proposition of law, though given as 
a contention of one of thc partics, can be sustained. X. 1). Love, 187 
N. C., 32. T h e  contontions of the parties arise out of a different under- 
standing of the facts, \$bile, in theory a t  least, there can be no d i~ergence  
of understanding as to the law. The  judge declares the law arising on 
tho evidence, and what he says is the law of the case so long as it stands. 
"That the contentions be given i s  neither required by the statute, C. S., 
564, nor by law"-Varscr, J . ,  in Wilson c. 1T7ilson, 190 N. C., 819. 

Evidrnce of the defcnd:mt7s good charactrr, %hen his character is 
put in issue and when he also testifies in his own behalf, is  competent 
(1)  as bearing upon the credibility of his testimony arid (2)  as touching 
the question of his guilt or innocence. S. v. Cloningcr, 149 K. C., 567. 

Speaking to the sul)jcc.t in S. v. Moorr, 1% N. C., 637, IIoke, J., 
said:  " I t  is fully recognized in this jurisdiction that  in an indictment 
for crime, a defendant may offcr evidence of his good character and 
ha re  same considcrctl as substantive testimony on the issue of his guilt 
or  innocence. L\~lt l  n l l c ~ e  iri such case a dcfendant has testified in his 
own behalf and evidence of his good character is received from him, 



392 I N  T H E  SUPREME COURT. [ I91 

i t  may be considered both as affecting the credibility of h is  testimony 
and as  substantive evidence on the issue,'' citing authorities for the 
position. 

A new tr ial  must be ordered so that  the defendant's evidence. as well 
as  that of the State, may be submitted to the jury under correct legal 
instructions. 

New trial. 

J. Q. ADAMS A N D  WIFE, ZEBBIE ADAMS, v. F R E D  WILSON, CRAWFORD 
BURROWS A N D  WIFE, SUDIE BURROWS, JACK WALL A N D  WIFE, 
SOPHRONIA WALL AND BESSIE  WILSON A N D  J. K. WITHERINGTON, 
GUARDIAN OF F R E D  WILSON, SUDIE BURROWS, SOPIIRONIA WALL, 
A N D  BESSIE  WILSON. 

(Filed 17 March, 1926.) 

1. Wills-Posthumous Child-Descent and Distribution. 
Where the father has died leaving a will not providing for a posthu- 

mous child, the child inherits as if the parent had die'l intestate, and 
takes his portion of the property as "heir a t  law." 

2. dudgments - Wills - Caveat - Equity - Estoppel - !Statutes - De- 
scent and Distribution. 

Where the father dies leaving a will not providing fcr a posthumous 
cshiltl, and the child thereafter files a caveat to the will and the issue of 
deuisavit vel non has been decided adversely to the child, the position 
tnken by the child that she is entitled to inherit from the father under 
thc canons of descent applicable is not in conflict with the position taken 
as careator of the will, and the judgment in this proceeding does not 
operate as an estoppel. 

A r r s a ~  by plaintiffs from Dunn, J., Janua ry  Civil Term, 1926, of 
PITT. Error.  

"The court finds the following facts frorn the pleadings and from 
the admissions of the parties: 

"1. Tha t  on 27 June, 1893, Z. V. Witherington died domiciled in 
Pitt County. 

" 2 .  That  on 13  July ,  1893, a paper-writing purporting; to be the last 
will and testament of the said Z. V. Witlierington wits admitted to 
probate. 

"3. That  Zebbie Adams, tho cavcator of that  will, mas the only child 
of the said Z. V. Witherington, she having been born 2 July, 1893, six 
(lays after the death of her father, having intermarried with her co- 
caveator, J .  Q. Adams, on 14  January ,  1914. 

"4. That  the said Zebbie Adams, on 19 January,  1920, filed a caveat 
to said last will and tcrstament. 
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"5. That the said matter was heard before his Honor, Judge Grady, 
at  the May Term, 1923, of Pi t t  Superior Court, who, being of the 
opinion that the caveators were barred by the statute of limitation, dis- 
missed the caveat. 

"6. From said judgment the caveators appealed to the Supreme Court, 
and the judgment of his Honor, Judge Grady, was affirmed by the 
Supreme Court, as appears in its opinion appearing in 186 N. C., at  
page 152. 

"7. That on 7 April, 1923, and while the caveat above referred to was 
pending, the plaintiffs in this action, Zebbie Adams and J. Q. Adams, 
who are the same as the caveators in the caveat, instituted this action 
against the defendants to recover the land in controversy, which is the 
same land which was devised by the testator, Z. V. Witherington, to 
Susan Witherington, his mother, as appears in said last will and testa- 
ment. 

"8. That at the time of his death the said Z. V. Witherington was 
seized in fee of the land devised to his mother, subject to his mother's 
life estate. 

"9. That after the death of Z. V. Witherington, the mother of the 
said Z. V. Witherington conveyed the said land to the mother of the 
defendants, reserving a life estate, and the defendants claim said land 
as heirs at law of their said mother; the deed from the mother of the 
said Z. V. Witherington to the mother of the defendants bears date of 1 
April, 1906. 

"10. That Susan Witherington, mother of Z. V. Witherington, died in 
the fall of 1919. 

"Upon the foregoing facts it is agreed by and between the parties 
thereto, that if the court should be of the opinion that the careat filed 
by the present plaintiffs in this action to the last will and testament 
of the said Z. V. Witherington, and which was disposed of in the 
judgment of his Honor, Judge Grady, is an estoppel to the maintenance 
of the present action by the plaintiffs, that the court shall adjudge the 
defendants to be the owners in fee and entitled to the possession of the 
land in controversy; but it is further agreed that if the court upon the 
foregoing facts shall be of the opinion that said judgment of Judge 
Grady did not operate as an estoppel to the maintenance of this action 
by the plaintiffs, then it shall be adjudged that the plaintiffs are the 
owners in fee and entitled to tho immediate possession of said land, it 
being understood that either party may appeal from such judgment as 
may be rendered by the court upon the foregoing facts." 

The court being of the opinion upon the foregoing facts, that the 
careat filed by the plaintiffs to the last will and testament of Z. V. 
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Witherington estops them from now maintaining this action, and that 
they are barred and precluded from the maintenance of this action: 

"It is now, therefore, considered, ordered and adjudged that the de- 
fendants be and they are declared to be the owners and entitled to the 
continued possession of the land in controversy, freed and discharged 
of any and all claims of the plaintiffs. 

"And i t  is further ordered and adjudged that the defendants recover 
their costs to be taxed by the clerk. 

"That the matter of rents and betterments be reserved, without preju- 
dice, to await the opinion of the Supreme Court." 

To the foregoing judgment, plaintiffs excepted, assigned error and 
appealed to the Supreme Court. 

F. G. James & Son and Julius Brown for plaintiffs. 
Skinner & Whedbee and F. C .  Harding for defendants. 

CLARKSON, J. Z. V. Witherington died on 27 June, 1893, leaving n 
last will and testament, which was duly admitted to probate. He  left 
one child, the plaintiff, Zebbie Witherington, who married J. Q. Adams, 
and they are the plaintiffs in  this action. She was born 6 days after 
the death of her father. I n  the will of Z. V. Witherington, he made 
no provision for his unborn child, Zebbie Witherington She was his 
only child. Under C. S., 4169, she was entitled to the fee-simple title to 
the property. The question of dower does not arise, as Z. V. Withering- 
ton's mother owned a life estate in  the land at the time of his death. 

I n  Nicholson v. Nicholson, 190 K. C., p. 123, it was said: "B. B. 
Nicholson having died leaving a widow and after-born son for whom he 
made no provision in his will; the statute says that th s son shall be 
entitled to such share and proportion of the parent's estate as if he had 
died intestate. . . . I n  the case of Flanner v. Flan?;,er, 160 N .  C., 
126, Lizzie H. Flanner made a will as follows: 'I give, grant and devise 
to my beloved husband, William H. Flanner, all my property of every 
kind, real, personal and mixed.' The will was made 16 May, 1891. On 
7 February, 1892, William B. Flanner, Jr . ,  was born of the marriage 
and thereafter Lizzie H. Flanner died. The Court in the case held that 
no provision was made for the child. See Razvls v. Ins. Co., 189 N. C., 
268." 

The serious question presented: Zebbie Adams and her husband on 
19 January, 1920, filed a cayeat to the will of her father, Z. V. Wither- 
ington. The plea of the statute of limitation was set up and the court 
decided that the caveator, Zebbie Adams, was barred. 136 N. C., 152. 
The present suit was instituted by Zebbie Adams while the caveat filed 
by her was pending. 
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The  defendants contend: "The simple legal question involved is 
whether or not under the record both in the caveat case and the instant 
case, the plaintiffs are estopped, they having had an  opportunity to 
present all matters involved here in  the caveat case." 

The caveat filed by Zebbie Adams was, in part, as follows: 
"That Zebbie Adnms, caveator above nnnied, is tlie only cliild of the 

said Z. V. Witherington; that  she was born on 2 July,  1893, six days 
after the death of her father, and that  she intermarried with tlie plain- 
tiff, J. &. Adams, on 14  January,  1914. 

"That the paper-writing aforesaid, purporting to be the last will and 
testament of Z. V. Witherington is not his mill, for that  as caveators are 
informed and believe, the signature to the same was obtained by untluc 
influence and duress," etc. 

W e  said in  Cook v. Sink,  190 IT. C., 625: "They cannot 'blow hot 
and cold in the same breath.' Any other view would be inequitable and 
unconscionable. Plaintiff or the other devisees cannot take inconsistent 
positions. 'Upon the principle similar to that applied to persons taking 
under wills, beneficiaries under a trust are estopped, by claiming under 
it, to attack any of i ts  provisions. . . . So, also, one who accepts 
the terms of a deed or other contract must accept the same as a whole; 
one cannot accept part  and reject the rest.' Bigelow on Estoppel, 6 ed.. 
p. 744. Fort v. Allen, 110 N. C., 191; Chard v. Warren, 122 N .  C., 86 ;  
Freeman v. Ramsey, 189 N.  C., 700. 'Where a person has, with knowl- 
edge of the facts, acted or conducted himself in a particular manner, 
or asserted a particular claim, title, or right, he cannot afterwards 
assume a position inconsistent with such act, claim or conduct to the 
prejudice of another.' 16 Cyc., p. 785; ~ o l 7 d m a n  v. R .  R., 172 K. C., 
376." 

I n  the present case-Zebbie Adanls did not take inconsistent positions 
to the prejudice of anyone. I f  the will of Z. V. Witherington mas set 
aside for undue influence, etc., she was the only child of her father and 
would inherit his property. I f  the will was not set aside, be having made 
no provision for her, under C. S., 4169, she would still be entitled to his 
property. 

Hoke, J., speaking to the question in Pritchard v. Williams, 173 
N. C., p. 322, says: "It is only when two rights are inconsistent that  
the party is put  to his  election, and that  the exercise of one or thc 
failure to do so bars the other." Tyler v. Capehart, 125 N. C., 64;  
Fleming v. Conglefon, 177 IT. C., 188; Randolph v. Edwards, ante, 
334; Gilbert v. McCreary, 12 A. L. R., p. 1172 (W. Va., 104 S. E., 273). 

I n  McGehee v. ~VcGehee, 189 N .  C., 560, Stacy, C. J., says: " 'Elec- 
tion,' i n  the sense i t  is used in courts of equity, says Judge Story, 'is the 
obligation imposed upon a party to choose between two inconsistent 
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or alternative rights or  claims, in cases where there is a clear intention 
of the person from whom he derives one, tha t  he should not enjoy 
both. Every case of election therefore presupposes a plurality of gifts 
or rights with an  intention, express or implied, of the party who has 
the right to control one or both, that  one should be a sul~sti tute for the 
other. The  party who is  to take has a choice; but he cannot enjoy 
the benefits of both.' 3 Story's Eq.  (14 ed.), p. 113; S i ~ r m o n  v. Hnwn,  
57 N. C., 450. T h e  doctrine of election, as  applied to tE e law of wills, 
simply means, that  one who takes under a will must conform to all of its 
legal provisions. See Elmore v. Byrd ,  180 N.  C., p. 120, where the sub- 
ject is fully discussed, but without undertaking to reconcile the divergent 
authorities. Indeed, such a n  undertaking would be a herc:ulean, if not a 
hopeless, task." 

On the  record we cannot hold that  plaintiff is estopped. She  does not 
come within the old legal sayings: "Not having spoken nhen  she should 
have been heard, she should not be heard when she shcluld be silent." 
Engineering Co. v. Boyd,  ante, 143, and Pass v. Lea, 32 N .  C., p. 410, 
cited by defendants are not inconsistent with the position here taken. 

The law is  said to be "favorable to the utility of the doctrine of 
estoppel, hostile to i ts  technicality." Lord Bramwell said:  "Estoppels 
are odious, and the doctrine should never be applied without a necessity 
for it." Shirley's Leading Cases in  the Common Law, 3rd English Ed., 
p. 410. 

Fo r  the reasons given, there is 
Error.  

T,ESTJIE AVERY v. ADA T. BRANTLEY, ADMIKISTRATRIX OF EDNA EARTZ 
AVERY, ADA T. BRANTLEY, INDIVIDUALLY AND THE NATIONAT, 
SURETY COMPANY, A CORPORATION. 

(Filed 17 March, 1926.) 

1. Negligence-Wrongful Death-Damages-Trusts-Descent and Distri- 
bution-Statutes-Executors and Administrators. 

The administratrix recovering damages for the wrongful death of her 
intestate, C. S., 160, holds the money so received in trusl; for the benefit 
of those who may be entitled thereto under the canons of descent. 

2. Descent and Distribution-Statutes-Husband and Wi1'-Parent and 
Child-Abandonment-Divorce. 

Where the husband has abondoned his wife and infant child, and the 
wife has obtained a divorce, and while still an infant a recovery is had 
for its wrongful death by her mother, who has again married, and has 
qualified as administratris of her infant child, under the provisions of 
C. S., 137, subsec. 6, casting the inheritance upon the father and mother 
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under stated conditions when both are living, the father is entitled to 
half the money recovered by the mother for the wrongful death of their 
infant child, though under a separate statute lie has lost the right to its 
care and custody by a former adjudication of the court in tlie wife's 
action for divorce. 

3. Statutes--In Pari Materi-Parent and Child-Inheritance-Abandon- 
ment. 

C. S., 137, as to thc inheritance of the father and mother, etc., dyinq 
without leaving husbmid, wife or child, rind C. S., 1S9, depriving the 
parent of the care, custody and services of the child ill case of abandon- 
ment, are not i n  pari materia.  

APPEAL by plaintiff from Bond, J., a d  a jury, a t  November Term, 
1925, of CRAVEN. Reversed. 

This was a civil action in which the plaintiff by a petition before thv 
clerk sought to obtain one-half of the money recovered by the defendant 
administratrix in a civil action theretofore tried in  the Superior Court 
of Craven County. Tlic plaintiff's petition was denied. An issue of fact 
was raised and tlie cause was transferred to tlie civil issue docket and 
tried a t  the November Term of the Superior Court. From the plead- 
ings the following facts were admitted: 

"First. Tha t  on 13 August, 1923, Edna Ear le  Avery, of the age of 
four years, came to her death tlirougli wrongful and negligent acts 
of the Benevolc~~t  Protective Order of Elks Lodge No. 761, New Ben] ,  
N. C., etc. 

"Second. That  Ada T.  Avery, now *Ida T .  Brantley, qualified as 
administratrix of tlie estate of tlie said Edna Earlc A v y y  on 27 ilugust, 
1923, and brought suit for nrgligrnce against said Elks Lodge, as morv 
fully appears by tlie judgment roll in said action in  the office of the, 
clerk, and the said administratrix gave the National Surety Co~npany,  n 
corporation, as  her surety. 

"Third. That  a t  tlie May Term, 1925, of the Superior Court of 
Craven County, the said administratrix recovered judgment against tlic 
said Elks Lodge for $2,000 on account of the wrongful and negligent 
death of the said Edna Ear le  Arery, as above recited and tlie sun1 of 
$2,000 mas duly paid to the said administratrix after she gave bond, ant1 
is now in her custody. 

"Fourth. Tha t  a t  the time of her death tlie said Edna  Ea r l r  1lvery 
was four years of age and unmarried, arid died ~ i t h o u t  leaving any 
husband or child or issue of a child, hut leaving a father, Leslie ,lverx, 
the petitioner, and a mother, Ada T.  Avery, now ,Ida T. Brantley." 

Plaintiff then moved for judgment. Motion u a s  denied and the court 
submitted the following issue to the jury:  'Did the plaintiff Leslir 
Arery,  he being the father, wilfully abandon t11r care, custody, nurturc 
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and nlaintenance of Edna  Earle Avery to i ts  mother, and thereby forfeit 
all rights to the care, custody and services of said Edna  Ear le  Avery.' 
Tlie jury ans~vered the issue 'Yes,' and the judge signed the judgment 
set out in the record which xijudges that  the plaintiff is not entitled 
to recover any par t  of tlie funds in controversy." 

'I'lic plaintiff made nuinerous csceptions, assigned error and appealed 
to tlie Supreme Court. 

'I'lic niatcrial assignments of error arc :  
"1. The  court erred in refusing to grant  the plaintiff's motion for 

judgment on tlic admittccl facts. 
''2. Tlic court erred in refusing to  sign the j u d g m e ~ t  tendered by 

philltiff on admitted facts. 
"3. 'l'lic court erred in submitting the issue as  above set forth." 

n. 1,. W a n i  and  1V. I?. Bouse for plaintiff .  
Guion  tC G u i o n  and 11. I-'. IVhitclrz~rst, for defendant .  

C J A R ~ ~ S O X ,  J. The plaintiff, Leslie livery and his wife, Ada T. Avery, 
(now Ada T. Bra i~t lcy)  had one cliiltl, Edna Earle ~ i v c ~ y ,  who, when 
about four ycnrs old, O I I  13 ~ l u g u s t ,  1023, was wrongfully lnd  negligently 
lrillcd hey the Bcncroloi~t Protert irc Order of Elks Lodge No. 764, New 
Bern, N. C. H e r  motllcr, Ada T. Arcry (now Bran t l e ,~ )  qualified as 
adn~inis t rn t r i s  nnd brought suit against tlic Elks Lodge and rccovcred 
$2,000. The  plaintiff clnin~s, as the father of the child, one-half of 
the 1.ccorcry. T l ~ e  only question for our dctcrmination--is he entitled to 
i t ?  We are of the opil~ion that  lie is, and the csckptions and assign~iicnts 
of error bv p l a i~~ t i f f  nrc well taken. 

C. S., 160  is as follo\vs: "Wl~cw tlic death of a person is cnuscd by a 
wrongful act, ~ ~ c g l c c t  or t1cf;lult of ilnothcr, such as mould, if tlin injured 
party had lived, have cntitlcd 11ini to an action for dar?nges tlicrefor, 
the person or corporation that  would h a w  bcc11 so liable, a n d  his or their 
e~ecutors ,  administrators, collectors or successors, shall lw liable to an  
action for damages, to be brought witliin onr year after such dcath, by 
the esecutor, administrator or collcctor of the dcccdent; and this not- 
withstanding the dcntl~,  ant1 altliough the wrongful act, neglect or dc- 
fault, causing tllc death, amounts i n  law to a felony. ? h e  amount re- 
covered in such action is not liable to be applied as assets, in the pay- 
ment of debts or legacies, but shall be disposed of as pinovided in this 
chapter for tlic distribution of personal property in case of intestacy. 
I n  all actions brought under this section the dying declarations of the 
deceased as  to the cause of his dcath shall he admissikle in evidence 
in like manner and under the same rules as dying decl~ra t ions  of the 
deceased in criminal actions for homicide are now received in evidence." 
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The  distribution of personal property in case of intestacy referred to, 
is as  fol10~1.s: "C. S.. 137. subscc. 6 : I f .  in the lifetime of its father and , , 
mother, a child dies intestate, without leaving husband, wife or child, 
or the issue of a child, its estate shall be equally divided between the 
father and mother. I f  one of the parents is dead a t  the time of the 
death of tlie child, the surviving parent shall be entitled to the whole of 
the estate. The  terms 'father' and 'mother' shall not apply to a step- 
parent, but shall apply to a parent by adoption." 

I n  Bi-oadnaz v. Uroadna~,  160 N .  C., p. 435, i t  is said:  " In  the Baker 
case (Balier v. B. IL,  91 N. C., 310), the Court says: 'The administrator 
thus occupies tlie place of trustee, for a special purpose, of such fund as 
he may obtain by the suit, holding i t  when recovered solely for the use 
of those who are entitled under the statute of distributions, free from 
the claims of creditors arid legatees, and subject only to such charges and 
expenses, inclusive of counsel fees and his own commissions, as may have 
been reasonably incurred in prosecuting and securing the claim. Dimin- 
ished by these deductions, the remaining duty is  to pay over to the  dis- 
tributees'; and in the Hartness case (Harfncss v. Pharr, 133 N.  c., 566) : 
' I t  must be borne in mind that, whatever the varying forms of the . - 

statutes may be, the cause of action given by them, and also by the 
original English statute, was in  no sense one which belonged to the de- 
ceased person, or in which he ever had any interest, and the beneficiaries 
under the law do not claim by, through, or under h im;  and this is so 
although the personal representative may be designated as the person 
to bring the action. The latter does not derive any right, title, or author- 
i ty from his intestate. but sustains more the relation of a trustee in 
respect to the fund he  may recover for the benefit of those entitled 
eventually to receive it, and he will hold i t  when recovered actually in 
that  capacity, though in his n a p e  as executor or administrator, and 
though in  his capacity as personal representative he  may perhaps be 
liable on his bond for its proper administration. Vance v. R. R., 138 
N. C., 463; Dowell v. Raleigh, 173 N .  C., 197. 

Under the statute of distribution plaintiff is clearly entitled, under the 
admitted facts, to one-half of the recovery had by the administratrix. 
This  right i s  given in certain language "estate shall be equally divided 
between the father and mother." 

I t  i s  contended by defendant, mother of the child, and administratrix, 
that  plaintiff abandoned the child and forfeited all rights to the fund, 
and relies on C. S., 189, which is as follows: "In all cases where the 
parent or  parents of any child has wilfully abandoned the care, custody, 
nurture and maintenance of the child to kindred. relatives or other per- 
sons, such parent or  parents shall be deemed to have forfeited all rights 
and privileges with respect to the care, custody and services of such 
child." 
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We must trace this section. I n  the Revisal of 1905, c h a x  2. "Adoption 
of minor children," sec. 180, is as follows: "Right to custody forfeited 
by abandonment. I n  all cases where the surviving parent of any orphan 
child shall have d f u l l y  abandoned the care, custody, nurture and main- 
tenance of any orphan child to kindred, relatives or other persons, such 
parent shall be deemed to have forfeited all rights and privileges with 
respect to the care, custody and services of such child." 

This was taken from Public Lams, 1885, chap. 120, sec. 1, entitled 
"An act in the interest of certain orphan children of the State." This 
was anlcnded by Public Laws, 1909, chap. 917, and with :he amendment 
we have C. S., 189, supra. This entire legislation is in reference to the 
adoption of minor children and has nothing to do tvith the death by 
wrongful act. C. S., 160. I t  cannot be construed in par,: materia, as it 
relates to a n  entirely different subject. 

I f  there was an  abandonment under see. 180, and so found by the jury, 
the effect of the statute was only to forfeit all rights to the care, custody 
and services of the cl~ild. This  in no way had any bearing on a recovery 
for the wrongful death of the child, C. S., 160, and the distribution of 
the fund under C. S., 137, subsection 6. We  cannot stretch the language 
of the statute, C. S., 189, to meet the facts in the present rase. To  do so 
we would make and not construe the law. 

From the record, the lives of the litigants present a pathetic tragedy. 
I t  seems from the record that  i t  took "two to make a quarrel." The 
record discloses that  the contest is between the father and mother over 
money recovered for the wrongful killing of their child. The mother of 
the child has obtained a divorce from the plaintiff, her former husband, 
and has married again. For  plaintiff's misconduct he was convicted of 
an  assault on his wife and compelled to leave the State. H e  was after- 
wards pardoned and on the argument.it was said that  he has mended 
his ways. 

The  defendant, Mrs. Ada T. Brantley, says: "I am now married again 
and living in  Winston-Salem. My husband is in the  real estate business. 
I do not work. I have a comfortable home and get along very well with 
my husband. I was 1 8  years old when I married Avery, and he  was 
nearly twenty." 

While the mother was away, in Wilmington, the child f d l  through the 
elevator shaft and was killed. Suit  was brought and a l3ettlement was 
made for the wrongful death. Under the  law as written, the father and 
mother are  entitled each to one-half of the recovery. 

For  the reasons given, the judgment of the court below I S  

Reversed. 
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STATE, EX REL. R. H. LEE. ET ALS., V. E. E. MARTIN AND X E w  $hlSTER- 
DAM CASUALTY COMPANY. 

(Filed 17 March, 1926.) 

1. Appeal and Error-Opinions-Estoppel. 
I n  this action to recover from a defaulting clerk of the Superior Court 

moneys alleged hy the plaintiff to belong to him, the opinion of a former 
al)peal by various claimants remanding the cauqe, permitting other claim- 
ants to come in and plead, was not a n  estoppel upon the plaintiff in the 
instant case on appeal. 

2. Evidence-Pleadings-Admissions. 
Eridence offered on the trial of an action a s  to matters admitted in the 

pleadings, is irrelevant to the issues raised by the pleadings in respect 
thereto. 

3. Evidence-Counterclaim-Pleadings. 
Eridence offered to prove an unpleaded counterclaim is properly 

stricken out by the trial judge on motion. 
4. Trials---Questions for Jury-Evidence-Issues. 

Conflicting evidence upon issues raised by the pleadings is for the jury 
to determine. 

5. Instnictions-Appeal and Error. 
The charge of the judge to the jury upon the issues arising from the 

pleadings in the case, is  to be construed from i ts  related parts taken as  
a whole. 

CIVIL ACTION before Bond, J., F a l l  Term,  1925, of PAMLICO. 
T h i s  case mas heard  i n  the  Supreme Cour t  a t  t h e  F a l l  Term,  1923, and 

i s  reported i n  18G N. C., p. 127. Upon petition, i t  mas reheard, and  the  
decision of t h e  court i s  reported i n  188 K. C., p. 119. I t  was again 
appealed to  the  Supreme Cour t  a n d  t h e  opinion of t h e  Court  is  reported 
i n  189 N. C., a t  p. 247. T h e  facts  relat ing to  the  his tory and  course of 
t h e  controversy a r e  found  i n  t h e  pr inted reports referred to  a n d  f o r  this  
reason will not be repeated. 

T h e r e  a r e  two appeals. T h e  first appeal  is  on  behalf of t h e  plaintiff,  
Lee, and  others, growing out  of a claim of $1,172.14. T h e  other is a n  
appeal  b y  t h e  defendant, Casual ty Company, on a judgment upon  t h e  
verdict f o r  c laim of $1,040.95. 

2. V .  Rawls f o r  plaintiffs. 
F .  C. Brinson, Ward & Ward for defendants. 

BROGDEN, J. I n  t h e  appeal  reported i n  189 N. C., p. 247, Stacy, J., 
sa id :  "Our original opinion (186 N. C., 121)  will  be modified to t h e  
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extent above indicated; the cause will be remanded, to the end that i t  
may be heard and determined according to the usual coursl: and practice 
of the Court, not inconsistent with the principles announced in this 
opinion. Under a proper interpretation of the above excerpts from our 
last opinion, we think his Honor was in error in holding that the recent 
opinion rendered by the Supreme Court in this action is a bar to plain- 
tiff, realtor's rights to show the dates of the defalcations of the various 
funds, other than as set out in the record in the case a3 tried before 
the Supreme Court." 

I t  was further held that the plaintiffs should have the right and oppor- 
tunity to present their claims and permission was given to amend the 
pleadings, if necessary, to ~ r o p e r l y  present the disputed questions. 

The above opinion was rendered in March, 1925. Thereafter in April, 
1925, plaintiffs filed an amended complaint, paragraph 3 being as fol- 
lows: "That by virtue of the color of his office as clerk Sup2rior Court of 
Pamlico County, the defendant, E. E. Martin, on 20 June, 1917, received 
as a fund paid into court for plaintiff, by L. J. Upton & Company of 
$1,172.14. The defendants, answering said paragraph 3,  say: "That 
allegation 3 is not denied." 

The fifth allegation of said amended complaint filed by the plaintiff 
is as follows: "That on 20 October, 1919, plaintiff demanded of the de- 
fendant, E. E. Martin, clerk Superior Court, the payment of $1,172.14, 
the said sum having been received by the defendant, Martin, by virtue 
and color of his office as a fund paid into court for plaintiff, and payment 
thereof was refused." The defendant, answering paragraph 5 of the 
complaint, says: "That as to allegation five, it is admitted that plaintiff 
demanded the payment of $1,172.14 on 20 October, 1919, and the re- , 

mainder of allegation five is denied, and it is averred that up to the time 
of said demand on 20 October, 1919, the plaintiff had declined and re- 
fused to accept the money." 

Thereafter on 10 Kovember, 1925, and during the term at which this 
action was tried, the plaintiff, without any order of court, so far as this 
record discloses, presented a reply, paragraph three of which was as 
follows: "It is admitted that the said fund of $1,172.14 Tvas paid into 
court, 20 June, 1917, by Upton & Company, as a tender to plaintiff, and 
that the case of Lee v. Uplon is reported in 178 N. C., p. 198, but i t  is 
averred that the said fund ulas misappropriafed and embezzled by the 
defendant, Martin, o n  20 June, 1917, the date of the receipt of said fund, 
by the defaulting clerk." 

The defendants thereupon made a motion to strike out from said reply 
the allegation as to misappropriation on 20 June, 1917, and the judge 
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allowed the motion, striking out from said reply the foregoing words 
shown in  italics. The  plaintiff excepted and assigned the action of the 
judge as error. 

The  plaintiff further attempted to show by the vice-president of the 
bank that  the Upton check of $1,172.14, payable to E. E .  Martin, was 
deposited in the bank in June,  1917, by E. E. Martin to his personal 
account, and that  said E. E. Martin a t  said time did not hare  an  official 
account in this particular bank. The defendant objected to this testi- 
mony and the objection was sustained by the tr ial  judge. 

I t  should be observed in the outset that  the check for $1,172.14 does 
not appear to have been made to E. E. Martin as clerk but merely to 
E. E. Mart in ;  and further, the fact that  E. E. Martin as clerk had no 
official account in a particular bank mould be no proof of the fact as to 
whether he  carried an  official account a t  all. The  defendants, however, 
objected to the testimony upon the further ground that  i t  was alleged 
in the amended complaint and admitted in the answer that the defalca- 
tion occurred on or after 20 October, 1919 ; and further, that  there is no 
allegation in any of the pleadings, except the reply referred to, as to any 
defalcation, except the allegations already designated. 

I t  is an  elementary rule that  issues arise upon the pleadings, and, if 
a fact is alleged by one party and admitted by the other, no issue arises 
therefrom, but both parties are  bound by the allegation so made, and eri- 
dence offered in relation thereto is irrelevant. Geer v. Brozcn, 126 N. C., 
240; Tucker v. Walkins, 105 PIT. C., 272. I n  Grant v. Gooch, 105 N.  C., 
278, the rule is stated thus :  "The complaint alleges that  there mas no 
money paid, and the deed was the voluntary act of the grantor, and this 
allegation is  not denied in  the answer. The fact is, therefore, admitted, 
and the effect of the admission is as available to the plaintiff as if found 
by the jury." 

The  exception relating to the action of the tr ial  judge in striking out 
a portion of the reply is untenable. N o  counterclaim was pleaded in  the 
answer, and, i n  addition, the new matter in the reply was inconsistent 
with the complaint. C. S., 525. T h e  plaintiffs did not request permission 
to amend as provided by C. S., 547, and, even if this had been done, the 
power to permit an amendment o r  to permit the filing of reply was 
lodged in  the discretion of the tr ial  judge. Brewer v. Ring and Valk ,  177 
N. C,, 476; P a y  v. Crowell, 184 N .  C., 415; Warrington v. Hardison, 
185 N. C., 76;  Currie v. Malloy, 185 N.  C., 206. 

The  plaintiffs move in the Supreme Court for a writ of certiorari 
directing the clerk of Pamlico County to send u p  the order of said clerk 
made on 2 November, 1925, extending time for plaintiffs to file reply to 
10 November, 1925. F o r  the reasons stated the motion is denied. 

We find no error i n  plaintiffs' appeal. 
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I n  the defendant's appeal the issues and answers of the jury thereto 
mere as follows: (1 )  What amount, if any, of the fund of $1,040.95 of 
the E. E. Martin defalcation occurred prior to the first Monday in  
December, 19182 A. All of it. ( 2 )  I f  there was a defalcation on any 
part of said amount prior to the first Monday in Decembl?r, 1918, when 
did such defalcation or defalcations occur? A. Pr ior  to 31 May, 1918. 
( 3 )  What amount of the said fund of $1,040.95 was defaulted on after 
the 1st Monday in  December, 1918, and prior to 7 February, 19211 A. 

There were exceptions as to the ruling of the trial judge upon motion 
of nonsuit, and to the refusal to give certain instruction3 requested by 
the defendant, and there were further exceptions to portions of the 
charge of the court to the jury. The record discloses that  there was 
competent evidence upon the issues submitted. The evidence was con- 
flicting, i t  is true, but its weight and credibility was for the jury. Con- 
struing the charge in  its entirety, there i s  no reversible error disclosed. 
The issues involved simple questions of fact and the judgment upon the 
verdict must be sustained. 

No  error. 

STATE EX REL. W. J. SWANN, ADMINISTRATOR OF NATHAN CAHOON, 
DECEASED, V. E. E. MARTIN AND NEW AMSTERDAM CASUALTY 
COMPANY. 

(Filed 17 March, 1926.) 

1. Conspiracy-Evidence-F'raud-Proximate Cause. 
In order to raise an issue of conspiracy between an administrator and 

a clerk of the court, under allegation that the former had loaned to the 
latter moneys belonging to the estate without requiring a sufficient bond, 
the evidence may be circumstantial, but it must raise mcre than a con- 
jecture of the conspiracy alleged, and show an unlawful act on the part 
of the alleged conspirators which proximately caused the loss com- 
plained of. 

2. Instructions-Limitation of Actions-Evidence-Directing V e r d i c t  
Appeal and Error-Harmless Error. 

An instruction upon the running of the statute of limitations directing 
an answer to the issue, in an action alleging conspiracy, is immaterial 
when the evidence is not sufficient to sustain the allegation. 

CIVIL ACTION tried before B o d ,  J., at  Fal l  Term, 1925, of PAMLICO. 
Summons was issued 19 September, 1925. Summons was served on 

the defendant, Martin, 26 September, 1925, and on the New Amsterdam 
Casualty Company 22 September, 1925. 
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There were two causes of action set out in t h ~  complaint. I t  was 
alleged as a first cause of action that the defcndant Martin was clcrk 
of the Superior Court of Pamlico County; that the first term of said 
clerk began on 8 December, 1914, and he was redected for a second 
term and inducted into office for the second term on the first Monday 
in December, 1918, and that New 9msterdam Casualty Company was 
surety on his official bond. 

I t  was further alleged that Paul D. Cahoon, administrator of the 
estate of Nathan Cahoon, deceased, entered into a wrongful and unlaw- 
ful conspiracy and collusion with said clerk in pursuance of which 
the said administrator loaned to said clerk, without security, the sum of 
$2,040 belonging to the estate of the decedent, Nathan Cahoon, with 
intent to cheat and defraud the estate of said deceased, and that the 
said clerk required said administrator to give an insufficient bond. 

I t  was further alleged that the defendant, hrew Amsterdam Casualty 
Company, was also bondsman for the administrator, Paul D. Cahoon, 
said bond being in the penal sum of $1,000. 

The evidence offered at  the trial tended to show that the administrator 
had loaned the clerk about $2,000, and that subsequently the administra- 
tor Cahoon had brought suit against said clerk and secured a judgment. 

Upon the second cause of action alleged, it appears from the record 
that the full penalty of the bond of the administrator, Paul I). Cahoon, 
was paid by said Casualty Company, bondsman, to one B. F. Griffin, 
guardian, as a result of an action entitled State ex rel. B. F. Griffin, 
Guardian, v. Paul D. Cahoon and New Amsterdam Casualty Company, 
to which said action all of the creditors of the estate of Nathan Cahoon, 
deceased, were parties. 

The facts relating to the various aspects of this litigation appear in 
186 N. C., 127; 188 N. C., 119; 189 N. C., 247; and 189 N. C., 254, 
and for that reason it is unnecessary to repeat them. 

The issues submitted to the jury and the answers to said issues were 
as follows: (1) Did the defendant, Martin, and Paul D. Cahoon, ad- 
ministrator of the estate of Nathan Cahoon, enter into a conspiracy to 
cheat and defraud the estate of Nathan Cahoon, as alleged in the com- 
plaint? A. No. (2) Did the defendant, Martin, neglect to require the 
said administrator to give a good and sufficient bond, as alleged in 
the complaint? A. Yes. (3)  Did the defendant, Martin, embezzle funds 
belonging to the estate of the said Nathan Cahoon, as alleged in the 
complaint? A. No. (4) What amount, if anything, is plaintiff entitled 
to recover on the penal sum of the bond of Paul  D. Cahoon, in his 
second cause of action? A. Nothing. (5) Did defendant, New Amster- 
dam Casualty Company, pay the $1,000 penalty of the administration 
bond signed by i t  with P. D. Cahoon, administrator of Nathan Cahoon, 
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and set out in the sccond cause of action, on judgment reridered against 
it as set out in the answer? A. Yes. ( 6 )  I f  so, were C. S. Weskett Bs 
Company and $1. J. Kennctly as C. H. Fowler & Company, the only 
unpaid creditors of the Nathan Cahoon estate and W. J. Swann, ad- 
ministrator de bonis non, parties to the litigation in which the matter 
was adjudicated, as allcged in the answer? A. Yes. ( 7 )  I s  the plain- 
tiff's cause of action sct out as the first cause of action in the complaint 
barred by the statutes of limitation as against the defendant, New 
Amsterdam Casualty Company? A. Yes. (8) Are plaintiff's causes of 
action as set out in the first cause of action barred by the statutes of 
limitation as against E. E. Martin? A. Yes. 

From judgment on the verdict the plaintiff appealed. 

2. V .  Rawls for p la in t i f .  
F. C .  Brinson, Ward  & Ward  for defendants. 

BROGDEN, J. The first cause of action is based upon all alleged con- 
spiracy between the defaulting clerk of Pamlico County and Paul D. 
Cahoon, administrator of the estate of Nathan Cahoon, deceased. An 
issue involving the question of conspiracy was submitted to the jury 
under instructions by the court to answer it in the negati~e. 

On this aspect of the case, therefore, the only question to be determined 
is whether or not there was any evidence of conspiracy. 

I t  appeared that the administrator had collected about !;2,000 belong- 
ing to the estate of the decedent, and that this sum had been loaned 
by the administrator to the clerk without security. I t  furlher appeared 
that the administrator had not made all the reports atl required by 
statute. 

A conspiracy has been defined to be "an agreement between two or 
more individuals to do an unlawful act or to do a lawful act in an 
unlawful way." S. v. Dalton, 168 N.  C., 204. 

A conspiracy has been further defined as a "combination among two 
or more persons to accomplish, by concerted action, an unlawful purpose, 
or a purpose, not in itself unlawful, by unlawful means. But whether 
i t  is a wrongful or illegal conspiracy depends not u p m  the name 
given by the pleader, but upon the quality of the acts chrtrged to have 
been committed. I f  these acts are not wrongful or illegal, no agreement 
to commit them can properly be called an illegal and wrongful con- 
spiracy." Ballentine v. Cummings,  70 Atl., 548. 

A conspiracy may be proved by circumstantial evidence because in 
questions involving conduct of men the certainty of mathematical pre- 
cision cannot be obtained nor is such required. S. v. Knotts ,  168 N. C., 
188. 
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I n  Shields v. Bank, 138 N. C., 185, the question of conspiracy in civil 
actions was under consideration by Justice Hoke. I n  disposing of the 
question a t  issue in that  case this language was used: "It must be 
proved as well as alleged that  the plaintiff enterod into a corispiracy 
to cheat and was a participant in a fraudulent purpose, either in the 
scheme or i ts  execution, which worked injury to the defendant as a 
proximate consequence." 

However, the proof must be sufficient to create more than a suspicion. 
Testimony that  raises no more than a suspicion is not sufficient to be 
submitted to a jury as erideiice of guilt. Perry v. I n s .  Co., 137 K. C., 
404. The  principle is thus stated in B r o w n  v. Xinsey, 81 PI'. C., 24.3: 
"The rule is well settled that  if there be no evidence, or if the evitler~cc 
be so slight as not reasonably to warrant the infcrcnce of the fact 
in issue or furnish more than materials for a mere conjecture, the court 
will not leave the issue to be passed on by the jury." Sutton v. Xadrc, 
47 N. C., 320; Lquor Co .  v. J o h n s o n ,  161  E. C., 77 ;  Seagrove v.  
Winston, 167 K. C., 207; S. v. Bridgers, 172 N. C., 882; S. v. Printc, 
182 K. C., 790. A fa i r  interpretation of plaintiff's first cause of action, 
as alleged, compels the conclusion, that  conspiracy is the sole foundation 
of the remedy sought. 

Applying the law to the facts disclosed in the record, we hold that 
there was no midoncc of a "xrongful and unlawful conspiracy and 
collusion between the tlcfcntlant and the said administrator to cheat 
and defraud the cstate of Nathan Cahoon," sufficient in probative ~ a l u e  
to create more than a conjecture or suspicioli. 

Upon the second cause of action upon the $1,000 bond of Pau l  D. 
Cahoon, adminiitrator of Nathan Cahoon, i t  appears that  the entire 
penalty of said bond has been paid by New i h s t c r d a m  Casualty Coni- 
pany to 13. F. Griffin, guardian. This second cause of action is disposed 
of in the opinion of Justice C'onnor rendered in this cause and reported 
in  189 N. C., 234. 

Exception to  tllc chargc of the trial judge upon the issue relating to 
the statute of limitations in thc first causc of actiori becomes immaterial 
by reason of the fact that  this causc of action mas based upon con- 
spiracy, and the jury found no conspiracy existed. Exception to the 
charge of the tr ial  jutlgc upon the issue relating to the statute of limita- 
t iom upon the sccontl causc of nctiou is likcwise immaterial because 
the tlerisio~i of the Court in 189 N. ('., 12. 254, precluded the assertion 
of the sccoi~d causc of action a t  d l .  Tllc jut lglnc~~t must tllerefore be 

3ffirmed. 
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ALBERT FULCHER v. P I N E  LUMBER COMPANY. 

(Mled 17 March, 1926.) 

1. tJurors-Qualification-Principal a n d  Surety-Corporations-Interest. 
An agent or employee of an indemnity corporation, sure1 y on the plain- 

tiff's prosecution bond, is iricompetel~t to sit on the jury in the trial of a n  
action to recover damages for a negligent personal injury against its 
principal. 

2. Jurors  - Examination a s  t o  Interest - Corporations - Principal and  
Surety-New Trial-Appeal and Error-Parties. 

A party to the action may in good faith question a juror being passed 
u1~1n by him a s  to whether the jnror was employed by the corporation, 
surt.ty on the prosecution bontl, though the surety is not a proper party 
to tlie action, arid such is irisufficit~nt to grant a new trial on appeal. 

3. Instructions-Appeal and  Error--Harmless Error-Kel;ligenceCon- 
, tributory h'rgligcnce-Evidence. 

While contributory negligel~ce of a plaintiff, employee of defendant 
l u m l ~ r  company, will bar him of recovery for an injury negligently in- 
flicted on him, when the prosimate cause, an instruction to that  effect 
will not be held for reversi1)le error when thrre is not introduced upon 
tlw trial any evidence \vliich tends to show contributory negligence on 
the plaintiff's part. 

STACY, C. J., concurring in result. 

-IPPEIL by defendant f r o m  Bond, J., at November T.rm, 1925, of 
CRAVEN. N o  error .  

A\ctiori t o  recover damages f o r  personal injuries, sustaintld by plaintiff 
wliile a t  work as  a n  employee of defendant. T h c  issues, wi th  answers 
tlicrclto, were as  follows : 

1. W a s  phi l i t i f f  injured by the  nt>gligence of t h e  defendant  company, 
:is alleged i n  the complaint ? Answer : Yes. 

2. IXtl the  tlofcntlaut by his  own negligent conduct contr ibute  to and  
cause h i s  said i n j u r y ?  Answer : No. 

3. W h a t  damages, if any, is  the plaintiff entitled to  rcco ;era Answer : 
$5,000. 

F r o m  judgment  on th i s  verdict, defendant appealed to t h e  Supreme 
Court.  

D. L. W a r d  for p l a i n t i f .  
X o o r e  tC Dunn f o ~  defendant .  

Coxi~ox,  J. Defendant 's first assignment of e r ror  is  b,lsed upon a n  
incident, occurring dur ing  t h e  trial,  and  stated i n  the  case on  appeal  
a s  follows: 
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"The plaintiff, i n  examining the jury, asked the question, ' Is  there 
any  member of the jury in the employ of the Thomas Masten Indemnity 
Insurance Company o r  Association?' " 

When the question was asked, the judge called the attorneys for plain- 
tiff and defendant to the bench, and in an undertone, not heard by the 
jury, asked why plaintiff's attorneys desired to ask the question. Plain- 
tiff's attorneys, in an undertone, not heard by the jury, said to the 
judge that  Mr. Asa, agent of the Thomas Xasten Indemnity Associa- 
tion, a mutual concern composed of lumber manufacturers, and then 
present, had tried to settle the case with them, and had stated to them 
that  his association had irisured defendant against loss i n  cases of this 

u 

kind, and that  N r .  Aberly (manager of defendant company) had 
also said that  defendant was a member of the Masten Association, and 
tha t  plaintiff's attorneys desired to ascertain if any member or agent 
of the association was on the jury. H i s  Honor decided that  the question 
was asked in good faith. - 

The defendant objected; objection overruled, and defendant excepted. 
I t  does not appear whether any of the jurors anmered the question or 
not;  therefore, the question as to whether or not an  affirmative answer 
to  the question by a member of the jury would have been ground for a 
challenge for cause is not presented. H i s  Honor held only that  the 
question, asked in good faith, was not subject to objection. There was 
no motion by defendant for any instruction to the jury, relative to the 
matter, then or thereafter during the trial, or  for  a continuance on the 
ground that  the question was an intimation, a t  least, to  the jury, by 
plaintiff's attorneys, that  defendant was protected by indemnity insur- 
ance against any damages which i t  might have to pay to plaintiff, by 
reason of the rerdict in this case. Har ing  been informed by both 
the manager of defendant company, and the agent of the indemnity 
association, that  the association and not the company, by reason of the 
contract of insurance, would pay such damages as  plaintiff might re- 
corer, attorneys for plaintiff not only had the right, but it mas also 
their duty to ascertain by questions addressed to jurors tendered to 
plaintiff, what relationship, if any, existed between members of the 
jury  and the association, which was interested in the rerdict. The  fact 
that  a juror was an agent or member of the association wliich would 
ultimately pay the damages assessed by the jury, i f  any, would affect 
the competency of the jurcr to serve in this case; i t  would have weight 
with the attorneys for plaintiff, a t  least, in determining whether they 
shouId ehallcnge the juror, peremptorily. 

I n  Blevins v. Cotton Xills, 150 S. C., 493, it is held that  an employee 
is  not a competent juror for the tr ial  of a cause involring the rights 
or  interests of his employer. I n  ,lTon.is v. X i l l s ,  154 N.  C., 47-1, i t  is 
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held that it is proper for the attorney for plaintiff, in good faith, to 
ask jurors as to their relationship, if any, to a casualty company, where 
i t  is admitted that the defendant is insured by the casualty company, 
with respect to the damages which plaintiff is seeking to recover in the 
action. See, also, Walters v. Lumber Co.,  165 N .  C., 389 and Oliphant 
v.  R. R., 171 N. C., 304. I n  Lyt ton  v.  Mfg .  Co., 157 h'. C., 332, it is 
said that "evidence that the defendant in an action for d,images arising 
from an injury is insured in a casualty company is entirely foreign 
to the issues raised by the pleadings and is incompetent. 13y some courts 
i t  is held to be so dangerous as to justify another trial, even when the 
trial judge strikes it from the record." I t  is said, howevei,, in Bryant v. 
Furniture Co., 186 N.  C., 441, that where the fact, that defendant 
charged with negligent injury of plaintiff held a policy of indemnity 
insurance against damages which might be recovered for such injury, is 
brought out on the trial merely as an incident on cross-examination or 
otherwise, i t  will not always or necessarily constitute reversible error. 
See Gilland v.  Stone Co., 189 N .  C., 783 ; Allen v.  Garibaldi, 187 X. C., 
798; Davis v. Shipbuilding Co., 180 N.  C., 74. Also, Deligny v. Furni- 
ture Co., 170 N .  C., 189; Star? v. Oil Co., 165 N. C., 587; Featherstone 
v. Cotton Mills, 159 N .  C., 429. 

We cannot hold, where an attorney for a party to an action, in the 
performance of his duty, and in  the exercise of his right, as such at- 
torney, inquires of jurors tendered to plaintiff, if any of them sustains 
such relation to an association or corporation, not a party to the action, 
which he knows or in good faith believes has an interest in the verdict 
which may be rendered, by reason of a contract, indemnifying the ad- 
verse party from loss by reason of such verdict, as would render the 
juror incompetent if such association or corporation was a party to the 
action, that the inquiry is in itself so prejudicial to defendant that de- 
fendant is entitled to have an adverse verdict set aside and the judgment 
reversed for this reason alone. The association or indemnity company is 
not ordinarily a proper party to the action, C'larlc v. B o m a l ,  157 N .  C., 
270; it has, however, such an interest in the result of the action that 
no agent or employee can be held a competent juror to pass upon the 
issues between the plaintiff and the defendant of record. Plaintiff is 
entitled to know before the jury is empaneled, whether any juror is an 
agent of such a corporation, or a member of such an asiociation. The 
contract between defendant and such association or corporation cannot 
be shown on the trial, for it is foreign to the issues, either of liability 
or damages determinative of the controversy between plaintiff and de- 
fendant; it does not follow, however, that it is reversible error for the 
judge to permit the inquiry upon examination of the jurors, prior to the 
empaneling of the jury. Bs to whether the question is asked in good 
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faith, or as to &ether the adverse party has been prejudiced by the 
inquiry addressed to the jurors, before the jury is empaneled, must be 
left to  the tr ial  judge to determine in  his discretion. An exception must 
ordinarily be addressed to a ruling by the judge. Upon this record, 
defendant made no motion and asked no instruction to the jury with 
respect to the inquiry made of the jurors by plaintiff's attorney. The 
assignment of error is not sustained. 

TVe have examined the assignments of error based upoil exceptions to 
the evidence offered by plaintiff, and to the refusal of defendant's motioll 
for judgment as of nonsuit, a t  the close of all the evidence; n e  do not 
deem i t  necessary to discuss these assignments seriatim: they cannot be 
sustained. 

Defendant complains chiefly of the following instruction to the jury, 
upon the second issue : 

' (The defendant sets u p  contributory negligence. Contributory negli- 
gence is such conduct on the par t  of the plaintiff as s h o m  that he failetl 
to do what under the exact conditions a reasonably prudent man would 
have done, or that  he did an act which under those conditions a reasom 
ably prudent man would not have done. Like an action b a s d  up011 
negligence, it must h a ~ e  been the proximate cause of the injury." 
Defendant excepted to this instruction and assigns same as error. Ue- 
fendant contends that, if the jury, having found that  plaintiff was 
injured by the negligence of defendant as alleged in  the complaint, and 
having therefore answered the first issue "Yes," should further find 
that  the negligence of plaintiff contributed to his in jury  as one of the 
causes thereof, they should in accordance with a proper instruction, 
have answered the second issue, "Yes"; that  i t  was error to instruct the 
jury, i n  effect, that  they must find that  the negligence of plaintiff a-as 
the proximate cause of the in jury  in order to find that  i t  mas contrihu- 
tory negligence as  alleged in  the answer. This contention of defendant is 
supported by Construction Co. v. R. R., 184 N. C., 179, and Lea ?;. 

Utilities Co., 176 N. C., 511, cited i n  defendant's brief. Contributory 
negligence on the  part  of plaintiff, except where otherwise p r o ~ i d e d  by 
statute, i s  held to bar recovery of damages resulting from the negligence 
of defendant if such contributory negligence concurs with the negligence 
of defendant, as a proximate cause of the injury. I t  implies ex v i  termint 
that  the negligence of defendant is  a cause of the injury. I t  must be con- 
ceded that  the instruction as set out in the case on appeal is not accurate; 
we cannot hold, however, that  there is reversible error, upon the fact9 
of this case. 

All the evidence is to  the effect that  plaintiff, a man 60 years of age, 
was a t  work under the immediate direction and supervision of the 
manager of defendant company; that  two wheels of a truck loaded with 
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lumber had got off the track;  plaintiff was directed by the manager to 
aid in getting the truck back on the track;  one wheel was pried up ;  
while plaintiff was helping to raise the other, the lumber which was 
piled 12  to  14 feet on the truck, slid off and mashed him to the ground. 
Plaintiff sustained serious and permanent injuries. The  jury has found 
that i t  was negligence for defendant to require plaintiff to work at the 
lower end of the truck, on which was piled lumber 1 2  to 14 feet high;  
that a prudent man, with reasonable foresight, would h a w  foreseen that  
the lumber would probably slide off and mash the men who, under the 
direction of defendant's manager, were a t  work, endea~or ing  to rnise 
the truck;  that  this negligence mas the proximate cause oi' the injury. 

A careful reading of the testimony of all the witnesses, as set out in 
the case on appeal, fails to disclose any evidence of contributory negli- 
gence on the part  of plaintiff. We find no reversible error. The  judg- 
ment should be affirmed. There is 

No error. 

STACY, C. J., concurring in result. 

DURHAM CARNEGIE v. JOE PERKINS. 

(Filed 17 March, 1926.) 

1. Landlord and Tenant-Title-Possession-Vendor andl Purchaser- 
Contract of RentPtatutes. 

A tenant may not continue in possession of the leased premises and 
deny his landlord's title by settin,q up a superior or outstmlcling titlc in 
liimself, nor where he continues in possession u n d ~ r  a forner owner and 
contracts with a purchaser to pay him rent, can he assert ownership of 
title in himself. C. S., 1473, 1476, 1477, 1478. 

2. Evidence-Nonsuit-Landlord and Tenant-Possession--Title-Trials. 
On a trial on appeal to the Superior Court in a summary nction of 

ejectment, where the question involved is whether a tenaut holding over 
the possession from a former owner had agreed to pay writ to the 
chaser, and the eridence is conflicting, the questioil of jurisdiction is de- 
termined by the answer of the jury to the iwue, and a motion as of non- 
suit is properly denied. C. S., 567. 

APPEAL by defendant from Stack, J., and a jury, a t  Nowmber Special 
Term, 1925, of PITT. N O  error. 

The  issues submitted to the jury and their answers thweto, were as 
follo~vs : 
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''1. Did the defendant rent tlie room in the house in question of the 
plaintiff and agree to pay one dollar per week therefor, as claimed by 
the plaintiffs? Answer : Yes. 

"2. Does the defendant wrongfully hold over, and has his term ex- 
pired, as claimed by the plaintiffs? Answer: Yes." 

The  judgme~it of the court below was as follows: 
"Tliis cause coming on to be heard before his Honor, A. M. Stack, 

and a jury, upon an appeal from B. F. Tyson, justice of the peace, and 
being an  action by the plaintiff against the defendant on a rental con- 
tract for the payinelit of rent a t  $1 per week, alleging that  the contract 
w i s  breached by tlie defendant on 1 May, 192% and demanding that  
payment of rent be had and for the possession of the premises and the 
issues of record having been submitted to the jury wherein the jury say 
that  there was a contract between the plaintiff and the defendant, 
wherein the defendant agreed to pay $1.00 per week rent for room 
in  the house of the plaintiff and that  the defendant wrongfully holds 
over and that  his term has espired and that  the plaintiff is elititled 
to the possessio~~ of tlic property as established by the issues of record 
and the answers thereto, by the jury. I t  is now, thereupon, on motio~l 
of S. J. Everett, attorney for the plaintiff, ordered, adjudged and de- 
creed that  thc plaintiff recover of thc defendant rent a t  $1.00 per weelc 
from 1 May, 1924, and interest thereon until paid and that  by reason 
of the breach of contract of tlic defendant the plaintiff is entitled to the 
possession of the premises unlawfully held by tlie defendant, Joe Perkins, 
and i t  is  adjudged that  the plaintiff is entitled by rcason thereof to 
the possession of the same and that  the cost of this &ion be tnxetl 
against the defendant." 

The  defendant made numerous rsccptions and assignments of error, 
the main ones will be considered in the opinion. 

S. J .  Ererett for plaintif. 
Julius Brown for defendant. 

CLARKSON, J. Tlie only material assignments of error by dcferltlant 
necessary to be considered, are as fo l lo~rs :  

" (1)  At the close of the plaintiff's eride~rce, the defcnilant m o ~ c d  tht, 
court to nonsuit the plaintiff and to dismiss the action. 

"(2) At the conclusion of all of the critlencc, tho tlefcndant re~lcnctl 
his nlotion to nonsuit the plaintiff and dismiss tlie action." 

Was the court below correct in overruling defcntlnnt's nlotions for 
judgment as in case of nonsuit? C. S., 567. W e  tliiiilc so. 

Defendant contended that  the following provision was in a deed mt l  
agreement made 16 December, 1915, by Puss Harrington to and wit11 
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Sam Short, both signing same: "And he  further covenants that  after 
tlic death of the said Puss Harrington her husband's nephew, Joe  
Perlrins, shall have possession and use the one room in said house during 
liis natural  life without any charge whatever." Tha t  an  action of eject- 
rncnt was brought before a justice of the peace contrary to the provisions 
in tlic Constitution of Nor th  Carolina, Art. IT, sec. 27+hat a justice 
of tlie peace has no jurisdiction where the '(title to  real estate" is  i n  
controvcrsy. C. S., 1473. 

"C. S., 1476. I n  every action brought in a court of a justice of the 
pcncc, wliere tlic title to rcal estate comes i n  controversy, the defendant 
may, citlicr with or without otlier matter of defense, set forth, in his 
aliswcr, any mattcr sliowing that  such title will come in  question. Such 
a n s w r  sliall be in writing, signed by the defendant or his attorney, 
mid delivered to tlie justice." 

"C. S., 14'77. I f  i t  appoars on the tr ial  tha t  the title t o  real estate 
is ill controvcrsy, tlic justice sliall dismiss the action and render judg- 
m a i t  against tlic plaintiff for costs." 

C. S., 1475, provides wlien action dismisscd before a justice of the 
peace another limy be brought in Supcrior Court. 

Dcfondant coi~tends that  tlic action should be dismissed and the 
motions for judgmcnt as in case of lionsuit sliould be allowed. 

Plaintiff contends that  tlie "title to rcal estate" is not i n  controversy. 
That  on 17 October, 1923, lie bouglit a fee-siniple title to the land from 
Col. H a r r y  Slrinner and wife, wit11 full covenants of warranty. 

Durliam Carncgie, testified, in p a r t :  "We nioved there :lnd found Joc  
Perkins tlierc. I stayed tlicrc a time and g ~ t  evcrytliing straight like 
I wanted it, and told Joc  that  lie would liave to pay mcx rent, that  I 
had bouglit tlic place and sliowctl him where tlic decd was. I showed 
liim tlie decd for it. I liad bouglit it  and paid for it, f ro-  Col. H a r r y  
Slriilricr, and lie asked mc tlicli liow inucli rent. I told him I would 
cliargc him $1  per weclr for tlic room. 'Wcll,' lie said, 'I will pay you 
$1 a ueclr, but I will liave to wait a wliile until I gct kinder straight.' 
. . . Whcn I aslrcd Joe  about paying rc11t lie didn't say anything 
about liis owning tlic property, not to 111c. R e  ncvcr did nialrc any such 
statement." 

Ju l ia  Carnegic, testified, in pa r t :  "I know Joe Pcrki~is .  I liacl a 
conversation with liim, or contract with him, in rcfercnct.1 to renting a 
room in my  liouse. Wlicn we moved there, I took the decd and read 
it to him and told him I liad a deed and I wantccl rcut for the room 
and lie said, 'How much?'  and I said, 'One dollar a week ' and hc said 
'All right.' Durham was present whmi that  contract took place. H e  
did not say anything about owning the I m ~ d  or l i a ~ i n g  ally intcrest in 
it. H e  did not pay me." 
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Tlic dcfcndant denied tlie agreement alleged by plaintiff to pay rent, 
: r i d  testified, i n  part : "I told tllcnl I had a life estate there. X y  Aunt 
Puss g a l c  i t  to me. She  raised me and she gave me a life estate. I went 
tlicrc aiicl ha re  becii staying there ever since. I told them I had the 
rooin and they liiiew I had it. Tha t  was my room, they lmew i t  was my 
rooin, tlicy linew i t  was my rooin when they moved there, Aunt Puss  
gave me 111y rooiii to be iiiino, and Jul ia  nioved Aunt Puss' tliillgs in 
illy rooi~i, 1)ut tlleni in illy rooin. I n  the case of Grimes v. Sam Short, 
110 papers or sun~inons were served on nle. I didn't know anything about 
t l ~ c b  .iuit." 

'I'l~e court bclow clmrgcd the jury, in part, as follows: "It is not a 
cluestion of ~ 1 1 0  owlis this house, or who owns that  room. I t  does not 
niahe ally differelice as far  as this case is  colicerrled, who o ~ n s  it, but 
the question is simply ~ ~ l ~ e t l ~ e r  or not the defendant agreed to pay rent 
for it, agreed to rent it from tlie plaintiff. Sow,  tliere is  this principle 
of law that  nlien one rents from ai~otllcr that  is an  admission that  he  
has got some liind of title. The  law will not permit a man to dispute 
one from rvl~oin he rents over titlc. A tenant may sublet and becorne 
a landlord lliniself without any title to the property and yet he  can 
throw out his sub-lessee if thc term expires. I f  there was no renting in 
this case the plaintiff has no right to go in a court of a justice of tlie 
peace and bring this action. H e  ~vould have to come in to the Superior 
Court here and allege that lie was the owner of the land and the de- 
fendant wrongfully detained him and the defendant would deny that  
such was his claim of title and we would t ry  the title of the room. 
I n  this particular case, the title to the land cannot come in, i t  is only 
a question of whether or not there was a rental. I f  the plaintiff didn't 
rent to  the defendant that  ends the matter. I f  he  did, then if 11s didn't 
comply with his contract, he would have to get out." 

The  jury answered the issues in faror  of plaintiff. Tlie charge of the 
court is  well settled law. 

I n  Lawrence v. Eller, 169 N.  C., p. 213, Hoke, J., speaking to tlie 
subject, and citing numerous authorities, says: "It is recognized as the 
general rule that  a tenant i s  not allowed to controvert the title of his 
landlord or set u p  rights adverse to such title without having first sur- 
rendered the possession acquired under and by virtue of the agreement 
between them." Alexander v. Gibbon, 118, N. C., p. 800; R o b b y  v. Free- 
man, 183 N .  C., 241; Shelton v. Clinurd, 187 N .  C., 665. 

I n  Perry v. Perry, 190 N .  C., p. 126, Varser, J., speaking to the 
question, says: "Of course, as  stated in Davis v. Davis, 83 N.  C., 71, 
if the defendant did enter as tenant of the plaintiffs or  became such 
after entry, then he is estopped to deny the plaintiffs' title (16 R. C. L., 
469), or  to  assert title to himself (16 R. C. L., 657), until he has re- 
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stored the possession to the plaintiff, but he may contest the issue of 
tenancy by any competent evidence." 

There are iliodifieations to  this rule, as in the case oE IIargroue v. 
Cox,  180 PI'. C., p. 360, and cases there cited; but, in the present case, 
the evidence of plaintiff tended to show a direct promis: of rental by 
defendant to plaintiff. The  jury found for the plaintiff. The  deed to 
tlie property was made to Durham Carnegie and wife, Ju l ia  Carnegie. 
The  action was properly brought by plaintiff. Daz'is zl. Bass, 188 N .  C., 
200. I n  the present action, from the jury's finding, defendant is de- 
barred of asserting any equitable right or title hc may have in the 
property. 

From the entire record we can find 
Ko error. 

E. B. WARREN AKD R. L. WARREN v. ARMOUR FERTIL-[ZER TVORI<S. 

(Filed 17 March, 106.) 

1. Contracts-Bills and Sotes-C'ollateral Security-Damages-Instruc- 
tions-Directing Verdict-Appeal and Error. 

Where there is evidence that cotton warehouse receipts were pledged a s  
collateral security to a note under an agreement that the cotton was to 
be held and sold when the price was satisfactory to the pledgee, and the 
pledgor breached this agreement to the damage of the plelgee, and there 
was evidence tending to show that the pledgee mas present arid assisting 
at the sale: Held,  an instruction directing a verdict in the pledgee's favor 
if they found that pledgor breached his contract, without reference to 
pledgee's acquiescence, is reversible. 

2. Instructions--Corrections-Appeal and Error-Reversible Error. 
-4n incorrect instruction is not cured by another and correct instruc- 

tion, upon the same phase of the case, and which was not stated by the 
judge to be a correction of the error, and the jury has bee:.] left to choose 
between the two. 

APPEAL by defendant from Devirt, J., at  Kovember Term, 1925, of 
HARNETT. New trial. 

Action to recover damages for breach of contract and for conversion. 
The  issues submitted to the jury, with answers thereto, a r e  as follows: 

1. Did the defendant agree, i n  consideration of plaintiff's storing 45 
bales of cotton as collateral security for its debt, that  it would hold 
said cotton until sale directed by plaintiffs, or until the market reached 
a price satisfactory to plaintiffs, as alleged in  the  complaint? Answer: 
Yes. 
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2. Did the defendant fa i l  to comply with said agreement? Answer: 
Yes. 

3. What  damage, if any, are plaintiffs entitled to recover therefor? 
Answer : $2,263.58, with interest. 

From judgment on this ~ e r d i c t ,  defendant appealed to the Supreme 
Court. 

Godlcin  (e. W i l l i a m s ,  170ung & Y o u n g  a n d  Cl i f ford & Townsend  for 
p l a i n t i f s .  

Cook cC. Cook  and  X .  T .  Spears  for defendant .  

COKNOR, J. There was evidence sufficient to support the answer to 
the first issue. Plaintiffs purchased of defendant, for use in  their farm- 
ing operations for the year 1920, a large quantity of fertilizers, paying 
therefor $5,000 in cash, and giving their notes for about $8,000, for 
the balance due on the purchase price. These notes became due in the 
fall of 1920; plaintiffs were unable to pay the notes, and on account 
of the falling price of cotton, did not wish to sell their crop. At  the 
request of defendant, they stored in  a warehouse a t  Dunn, N. C., in 
December, 1920, 45 bales of cotton, taking warehouse receipts therefor, 
which they assigned and delivered to defendant, as security for their 
notes, which were then past due. Defendant's agent testified that  he 
told plaintiffs that  defendant would hold the cotton for a reasonable 
length of time. Plaintiff, E .  B. Warren, testified that  the agreement 
with defendant was that  the cotton should be held until i t  could be 
sold for a satisfactory price. On 13  May, 1921, a t  the request of de- 
fendant, plaintiffs executed their note for $1,700, payable to the order 
of defendant, on or before 1 July,  1921. This note contained the follow- 
ing words: "This note being secured by 45 bales of cotton stored in 
the warehouse of the General Utilities Co." The  amount of the note 
was the estimated value of the cotton a t  its date; when paid it was to 
be credited on the indebtedness of plaintiffs to defendant as evidenced 
by the notes executed in  the spring of 1920, and maturing in the fall 
thereafter. Plaintiff, E. B. Warren, testified that  the agent of de- 
fendant agreed a t  the time of the execution of the note, that  if the price 
of cotton, a t  the maturi ty of the note, was not satisfactory to plaintiffs, 
defendant would not sell the cotton, but would hold it until the price 
was satisfactory to them. This  was denied by the agent of defendant. 
The  jury, however, has found with plaintiffs, and have accordingly 
answered the first issue, Yes. 

The  cotton was sold by defendant on 6 July,  1921, a t  nine and five- 
eighths cents per pound. Plaintiffs offered evidence that  this was not 
a satisfactory price to  them, and that  they objected to  the sale a t  this 
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price. Evidence was offered by defendant tending to show that one of the 
plaintiffs was present when the cotton was sold, and made the sale in 
person; that neither of plaintiffs objected to the sale. Defendant denied 
that there was an agreement as alleged in the complai.~t, but alleged 
that plaintiffs consented to and acquiesced in the sale or 6 July, 1921, 
at nine and five-eighths cents. There was evidence that the market 
price of cotton in September, 1920, was 20 cents per pound, and that 
this was a satisfactory price to plaintiffs. 

There is no exception to the charge of the court upon the first issue. 
Upon the second issue, the court instructed the jury as follows: 

"If you find by the greater weight of the evidence that defendant 
made the agreement alleged by the plaintiffs, referred to in the first 
issue, then your answer to the second issue would also bc 'Yes', because 
it is not denied by defendant; they deny they made any such agreement, 
but if you find that they did make the agreement, if you find the facts 
as testified to, you would answer it (the second issue), 'Yes.' " Defendant 
excepted to this instruction and assigns same as error. 

I n  giving this instruction the learned judge was manifestly inad- 
vertent to the testimony of John H. Cook, who testified that "he was in 
Dunn on the day the cotton was sold, and saw plain1 iff, Dr. R. L. 
Warren, on the street; that Dr.  Warren told him that the bank (which 
held the note for $1,700, with warehouse receipts for the cotton as col- 
lateral, for collection) had received instructions from defendant to sell 
the cotton; that he was going to handle and sell the cotton himself; 
that later Dr. Warren told him that he had handled the cotton himself 
to see that it brought the market price." George M. Floyd testified 
that he saw Dr. Warren in the bank on 6 July, 1921, and heard him 
say that he had been selling the cotton he had stored for Xrmour; that 
he was hot as the result of his work in selling the cotton. This assign- 
ment of error must be sustained. 

Later in his charge, his Honor instructed the jury as follows: 
"On the second issue, the contention on the part of the defendant is 
that even if there was such an agreement between the parties, it was 
waived by the acquiescence of the plaintiffs in the sale of the cotton; 
and if you find that they did acquiesce in the sale and defendant sold it, 
plaintiffs could not hold defendant for breach of the agrc'ement. I f  you 
find those to be the facts, you would answer the second issue 'No'; 
you could not answer it 'Yes' unless you find by the gr3ater weight of 
the evidence that defendant failed to comply with the agreement and 
said failure was not waived or acquiesced in by plaintiffs." Defendant 
excepted to this instruction and assigns same as error. 

Counsel for plaintiffs, in their brief, say that if the former instruc- 
tion should be held as error, the latter instruction corrects and cures the 
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error. W e  cannot  so hold. Defendant  was not relying upon a waiver 
by plaintiffs of t h e  agreement, o r  upon their  acquiescence i n  t h e  sale. 
I t  contends t h a t  t h e  cotton was sold by plaintiffs, on 6 J u l y ,  1921, a t  
a price which mas satisfactory to  them. T h e r e  was  e ~ i d e n c e  to support  
th i s  contention. T h e  j u r y  should h a r e  been instructed to  answer t h e  
second issue "No," if they found  f r o m  the  evidence t h a t  one of the  
plaintiffs, Dr .  Warren ,  personally sold the cotton on 6 J u l y ,  1921, a t  
nine and  five-eighths cents per  pound. T h e r e  was  evidence to the  con- 
t r a r y ;  t h e  conflicting evidence should have been submitted to  t h e  jury, - 

under  a n  appropr ia te  instruction. 
Assuming, however, t h a t  t h e  la t ter  instruct ion was sufficient, and  

t h a t  is  was intended by  h i s  H o n o r  a s  a correction of t h e  e r ror  i n  t h e  
fo rmer  instruction, upon h i s  a t tent ion being directed thereto by  plain- 
tiffs' counsel, i t  does not clearly appear  t h a t  t h e  j u r y  was so instructed 
o r  so understood it .  T h e  case was therefore submitted t o  the  ju ry  upon 
contradictory instructions. T h i s  entitles defendant, who was prejudiced 
thereby, to  a new tr ia l .  Young v. Comrs., 190  N. C., 845, and  cases 
there cited i n  t h e  opinion by  Justice Adams. 

N e w  tr ia l .  

STATE v. L. W. BROWN. 

(Filed 17 March, 1926.) 

1. Private Nuisance-Abatementsuit. 
At common law a party injured by a nuisance could bring an action 

on the case for damages or abate the nuisance in proper cases without 
suit. 

2. Entry Upon Land of Anothen. 
Entry upon the land of another and abatement of a private nuisance 

thereon by the injured party without suit may usually be regarded as  a 
remedy which necessity alone indulges in cases of great emergency, in 
which the ordinary remedy would not be effectual. 

3. Nuisance on Wrongdoer's Land. 
As a general rule if the nuisance is  on the wrongdoer's own land, he 

should first be warned and requested to abate i t  himself, but to this 
rule there may be exceptions, as  when the nuisance is immediately dan- 
gerous to life and health. 

4. Public Peace. 
The public peace should not be jeopardized by permitting individuals to 

redress their own wrongs when they might obtain adequate security by 
resorting to courts of justice. 



420 I N  THE S U P R E M E  COURT. [ I91  

The defendant was convicted of malicious injury to wal  property in 
breach of C. S., 4301, before Barnhill, J., at October Term, 1925, of 
DUPLIN, and upon errors assigned he appealtad to the Supreme Court. 

On 1 August, 1921, W. R.  Pate, for value, leased the Bass mill pond 
on Folly Branch to H. B. Gaylor and his associates for a period of ten 
years. The lessees were giren the exclusive right to g,  there at will 
and to take others with them for the purpose of hunting and fishing. 
Gaylor and his associates went into possession under the name of the 
Long Leaf Fishing Club, repaired the dam, put in gates, ponded the  
water, and stocked i t  with fish obtained from the Gover iment in 1921. 
I n  January,  1025, the gate was raised and the water a n 1  the fish went 
down the stream. The gate was opened on four different occasions. 

The defendant lived in  Magnolia and owned a farm adjoining the 
land of W. R. Pate, on which he  kept his hogs and cattle. I n  the fall 
of 1902 he cut a road from his farm to the Magnolia-Kenansville high- 
way. As a part of the road he  built a bridge across Folly Branch above 
the pond, the road never having been repaired except under his direc- 
tion. H e  claims it as his road. H e  testified that  in (January, 1925, 
he tried to cross the bridge and was prevented by high water which had 
been backed on the bridge from the pond. H e  said his road thus became 
impassable and that  he  pulled up  the gate and let the water run out 
of the pond so that he could repair the bridge. H e  had to go thirty 
or forty feet off his land to get to the gate. The  defmdant testified 
that he  had complained to members of the club and had told them of 
his predicament. One of the defendant's witnesses testified: "The water 
was not across the bridge. The  bridge mas so you could1't cross before 
the fish pond was established." 

Attorney-General Brummitt and Assistant Attorney-G~neral Nash for 
tha State. 

Stevens, Beasley & Stevens for defendant. 

ADAMS, J. At  common law the party injured by a nuisance had a 
choice of two remedies. (1)  H e  could bring a n  action on the case for  
damages, and, if a tenant of the freehold, he could resort to the assize 
of nuisance or to the writ of quod permittat prosternwe, which not 
only gave the plaintiff satisfaction for his injury, but removed the cause 
by abating the nuisance. These writs, long out of use, h m e  been super- 
seded for practical purposes, in the absence of special statutory pro- 
vision, by an  action for damages and abatement and by a. suit in equity 
to restrain the continuance of the wrong. (2 )  The other remedy a t  
common law was a n  abatement of the nuisance without suit by the act 
and authority of the party aggrieved. 3 B1. Corn., 5, 220; 2 Pol. & Mait., 
53 ; 7 Hold. His. Eng. Law. 330. 
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The  defendant i n  tho present action contends that  he has a right of 
way extending from his f a rm through Pate's land to the Magnolia- 
Kenansville highway; that  several years ago, as a n  essential par t  of 
his easement, he built a bridge across Folly Branch;  and that  the lessees 
tortiously obstructed the stream and flooded his bridge, thereby creating 
a private nuisance which lie had a right to abato without suit. It is 
understood, of course, that  we are not dealing with a public nuisalicc, 
and in  the principle applicable to an  abatcnlent in such cases we are 
iiot now intcrested. S. v.  Dibble, 49 N .  C., 108;  S. v. Parrott, 7 1  N .  C., 
311. The  defense is basctl on the defendant's alleged right to enter 
upon the premises of the lessees and release the ponded water. 1111 the 
csccptions relate to this proposition, and if the proposition is not sound 
or is  not sustained by the evidence the defense must fail. 

The  theory upon which the common law gave a remedy by abatement 
of a private nuisance had its foundation in the right to redress a private 
nrong,-particularly the obstruction or annoyance of such things as 
rcquired an  immediate remedy and could not await the "slow progress 
of the ordinary forms of justice." 3 Bl., 6. I t  is no doubt upon this 
theory that  some of the authorities say that  if the acts of the occupant 
are in themselves unlawful and the nuisance is  immediately dangerous 
to life or health, the person injured may enter on the land of such occu- 
pant and abate the wrong; but Jaggard and Pollock suggest that  i t  is  
a "hazardous course a t  best, for a man to  take the law into his own 
hands, and in modern times it can seldom, if ever, be advisable." 2 
Jaggard on Torts, 901; Pollock on Torts  (12 ed.), 426. E n t r y  upon the 
land of another and abatement of a private nuisance thereon by the 
illjurcd party without suit may usually be regarded as a remedy which 
necessity alone indulges in cases of great emergency, i n  which the 
ordinary remedy would not be effectual. Gates v. Blincoe, 26 Am. Dec., 
440. Accordingly, this Court has said, "We do not undertake to lay 
down any general rule as to how f a r  the individual may go in  the abate- 
ment of the nuisance which is an  in jury  to him." Wolfe v. Pearson, 114 
S. C., 622, 635. Also, i t  may be said as a general rule that  if the 
nuisance is on the wrongdoer's-own land he should be first warned and 

u 

required to abate it himself,-a rule to which there may be exceptions, 
as for example when the nuisance is immediately dangerous to life or 
health or when some special emergency demands immediate action. 
2 Jaggard, 800. Bu t  the defendant has not shown the necessary emer- 
gency. True, he  testified that  the water was over the bridge and that  
he opened the gate and let the water run  out of the pond i n  order to 
repair the bridge; but he  introduced other testimony which was i n  
direct conflict with his own. Nor  has  he shown the necessary notice. 
He complained to the members of the club and told them his predica- 
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ment;  but there is  no evitlence that  he  notified them that  he mould 
abate the nuisance if they did not. Iritleed, the cvidcnce is not entirely 
free from an intimation of sccrecy on his part. Under the circum- 
stances he should have sought relief ill thc. courts. "The public praee 
should not be jeopardized by permitting intlivitluals t 3 rotlress their 
own wrongs when they might obtain adequate srcurity and indemnity 
by resort to any of the ordinary remedies in courts of justice." Gates 
v. Blincoe, supra. 

What we have said disposes of all the ass ipments  of error. .Is to 
the first we have assumcd that  the defendant had acquired the right of 
way; in the second there is no reference to the necessity of a warning 
and notice of entry;  and in  the instructions execpted to u c  find no error. 
The  defendant was tried upon an  indictment, but tlie fine imposed did 
not exceed the punishment prescribed by the statute in caso of the 
complainant's failure to state in his affidavit that  the damage inflicted 
was more than ten dollars. C. S., 4301. 

N o  error. 

F. S. ROYSTER GUANO COMPANY v. J. R. MANNING. 

(Filed 17 March, 1926.) 

1. Pleadings-Issues-JudgmentAppeal and Error. 
Where the defendant in an action upon a note admits its execution, but 

alleges that a t  the time, without reading the instrumen:, he understood 
it was payable to another whom he owed for fertilizer in a transaction 
with such other person: Held, the issues as to whether the third person, 
not a party to the action, was acting as agent for tlie plaintiff, is not 
presented in the absence of allegation in the answer to that effect, and a 
judgment in defendant's favor thereon, is reversible error. 

2. Appeal and Error--New Trials-Pleadings-Amendment-Issues. 
After a motion to amend pleadings made for the first time in the 

Supreme Court on appeal has been refused, a motion to this effect, ad- 
dressed to the discretion of the trial judge is allowable so as to present 
issues relevant thereto. 

APPEAL by plaintiff from Bond, J., a t  December Term, 1925, of 
CRAVEN. New trial. 

Action upon note for $504.81, dated 12 February, 2.921, due on 1 
November, after date, payable to the order of plaintiff and executed 
by defendant. I n  defense of said action, defendant alleges: 
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"4. That  during the early spring of 1920, this defendant and his 
tenants purchased from M. 0. Blount various shipments of fertilizers, 
merchandise, and farming implements to the amount of $4,700. 

"5 .  That  during the latter par t  of the year 1920, and the early part  
of the year 1921, this defendant alleges that  he paid said hf. 0. Blount 
in cash about $4,200 and gave a note for $504.81 for the balance, which 
he thought was given to Blount, and did not know until the said note 
was presented to him that  i t  had becn made to F. S. Royster Guano 
Company. 

"6. That  he did not purchase any goods or ferkilizers from the 
I?. S. Royster Guano Company, and had no dealings of any kind with 
them and does not owe them anything. 

"7. Tha t  the said F. S. Royster Guano Company is  not the proper 
party to maintain the action; not the real party in interest. 

"8. F o r  a further defense and by way of counterclaim, and set off, 
this defendant alleges: That  during the early part  of 1921, lie let the 
said M. 0. Blourit store eight bales of cotton for him in Norfolk, out 
of which the said note was to be paid, and instructed him to sell the 
said cotton wllel~ the price reached twenty cents per pound. 

"9. That  the said Blount, in violation of said instructions, sold said 
cotton, as  this defendant is informed, for nine and five-eighths cents per 
pound. 

"10. Tha t  during the month of September, 1921, cotton advanced 
to 20.5 cents per pound, and at the time said cotton was stored it was 
selling for 18 cents pcr pound. 

"11. The  cotton was sold without the knowledge and consent of the 
deferidant and no credit was placed on the note for the amount the said 
cotton was sold for. 

"Wherefore, defendant prays tho court that  31. 0. Blount be made 
a party to this action; that  said note be delivered up and canceled, 
and that  110 rccovcr judgnlerit against the said %I. 0. Blount for the sum 
of $41e5, the diffcrcncc betwen mhat the cotton should have sold for a t  
twenty cents pcr pound, and the note set out in  the complaint." 

Thc issut,s submitted to the jury, with answers thereto, were as 
f olloms : 

1. Did dcfcntlant, AIar l r~i~~g,  cxecute ant1 deliver to plaintiff, Royster 
Guano Con~pany,  the uote sued on in the complaint? h s w r :  Yes. 

2. Was it agrcctl bcrtwec~~ defendant, Manning, and M. 0. Blount 
that the proccc~ls froin the sale of cotton should be applied on the said 
note due Roystor Guano Company? Ar~s~ver  : Ycs. 

3. What sum \!:is received from sale of cotton? Answer, $387.17. 
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4. Was i t  agreed between M. 0. Blount and defendant, Manning, that  
no sale should be made of the cotton for less than twenty cents per 
pound ? Answer : Yes. 

5. Was M. 0. Blount, in receiving said cotton, acting as agent of 
plaintiff, Royster Guano Company ? ,Inswer : Yes. 

From judgment on foregoing verdict, tliat plaintiff take nothing, 
and that  defendant go without day, plaintiff appealed to the Supreme 
Court. 

Noore & Dunn for plaintif. 
1Y. B. Iiouse and D. L. Ward for defendant. 

Cosxon, J. M. 0. Blount has not been made a party to this action, 
in accordance with the prayer of defendant, J. R. Manning. Aftcr the 
jury was empaneled, plaintiff mored to strike out from the answer 
ant1 further deferlsc all allegations contained therein a$ to transaction 
between t le fcnda~~t  and said M. 0. Blount. This  motion was denied, 
and plaintiff excepted. Plaintiff also excepted to the issues as submitted 
to the jury for that  same do not arise upon the pleadings. I t s  17th 
assignment of error is based upon this exception. 

I)cfcri t la~~t does not allege in his answer that  M. 0. Blount mas agent 
of l'laintiff, or that  he dclivcred the eight hales of cottcn to Blount as 
such ageut. I I e  atlmits in liis answer that  he cxocutcd the note set out 
in the complaint and offered in evidence by phint i f f ;  he alleges that  a t  
tlic time he  signed the note, he did not know that  it was payable to 
F. S. Royster Guano Company; that  he was not indehted to Royster 
Gun110 Company, but was ii~debted to M. 0. Blount for the amount of 
thtl note, as balance due him. I I e  testified as a witnoss that  he delivered 
thc cotton to Blount, about 1 ,January, 1921, prior tc the execution 
of the notc payable to plaintiff, and had the agreement with Blount 
: ~ s  allogctl a t  tlic time of the tlclivcry of the cotton; that  Blount there- 
nftcxr, on the date of the cwcution of tlie note told him that  he had to 
qct a note for the plaintiff; that  defendant then signed the note. Do- 
fe~ltlallt docs not allege that  lie has paid anything on he note to the 
l)lail~tiff, or to any one for plaintiff. T h e  note is negotiable in fonn,  
:~ni1 pl:~intiff is the holder thereof; thcrc is no allegfition that  plaintiff 
had a n y  notice of the storagc of cotton with I3lount, or of any agreement 
with I3lount as to tlie application of the lrocoeds of he sale of the 
clotton to the payment of the notc. 

Thc  matters set u p  in the answer do not constitute a defense to the 
action by plaintiff, certainly, without allegation tliat Blount was ngent 
of plaintiff, v i t h  authority to make the agreement, as alleged. Plain- 
tiff's exception to the issues as submitted should ha re  been sustained. 
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There mas error in the submission of issues, determinative of the rights 
of the parties, which do not arise upon the pleadings. Other assign- 
ments of error need liot be discussed, for they are based chiefly upon 
exceptions to evidence or instructions applicable to the fifth issue, 
involving the question of agency. 

When this appeal was called for argument, defendant moved in this 
Court for leave to amend his answer by striking out paragraphs 6 and 7 
thereof, and substituting in lieu thereof the following: 

"That when he  purchased the fertilizer he thought he was purchasing 
i t  from M. 0. Blount, but has since learned that  M. 0. Blount mas the 
agent of I?. S. Royster Guano Company and sold said fertilizer to said 
defendant as such agent; that  defendant did not know at  the time that  
the note was payabc  to F. S. Royster Guano Company, as he did not 
read it, hut has since learned that i t  was so payable and he now admits 
the signature to said note in the light of these facts." 

This motion is denied. The  controversy between the parties to this 
action should be submitted to a jury upon evidence relevant to issues 
raised by the pleadings. The  motion to amend the pleadings may, of 
course, be made in the Superior Court before trial of the action without 
prejudice from the denial of the motion in  this Court. I t  will then be 
heard and disposed of, as the court may deem just to both parties. 
There must be a 

Kew trial. 

NUXGER Si BENNETT, INCORPORATED, V. EAST CAROLINA LUMBER C O .  

(Filed 17 March, 1926.) 

Deeds and Conveyances-Timber Deeds-Contracts-Unilateral and Bi- 
lateral Contracts-Options-Consideration-Purchasers, 

The extension period contained in a deed to timber growing upon lands 
are options or unilateral contracts, and requires the payment of the con- 
sideration within the period stated in  the deed to make them executed 
bilateral contracts, and is payable to the purchaser of the lands under a 
deed with covenants and warranty of title registered prior to the time the 
vendee has exercised his option of purchase. Timber C'o. v. Brya?l, 171 
N. C.,  205; T ~ m b o  C'o. v. Wells,  171 S. C., 26-2, cited and applied. 

APPEAL by defendant from Bond, J., at  Soveniber Term, 1925, of 
CFL~VEK. 

Civil action to recorer of defendant compensation for use of right of 
way and log landing as per s t i ~ u l a t i o n  in extension provision of deed. 
The  case was heard on facts agreed, and from a judgment in favor of 
plaintiff, the defendant appeals. 
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Thos. D. Warren. for plaintiff. 
R. E. Whitehurst for defendant. 

STACY, C. J. There being no controversy between the parties as to 
the essential facts, a jury trial was waived and the caust: submitted to 
the court for determination on the following facts agreed: 

1. On 18 November, 1912, E. R. Phillips and wife, in consideration 
of $1,000, gave to the defendant properly executed deed for a right of 
way and log landing on their lands in Pamlico County, for a term of 
ten years which said deed was duly registered on 25  November, 1912, 
and contains the following extension clause: 

"And i t  is expressly understood and agreed between the parties hereto 
that the party of the second part  shall have the right to extend the time 
herein granted for the  use and occupation of the right of way and land 
herein described for the further additional term of ten years after the 
expiration of the first period of ten years herein conveyed, at  any time 
i t  may desire to do so during the continuance of lease agreement by 
giving notice to the parties of the first part  of such purpof~e to so extend 
said period for the additional period of ten years from and after the 
expiration of the ten years herein conveyed, by the payment to the  
parties of the first part by the party of the second pari, of the same 
amount of money as is herein specified as the consideration of the first 
period of time.'' 

2. On 9 September, 1915, the said E. R. Phillips and wife conveyed 
to the plaintiff, Munger & Bennett, Inc., by proper warranty deed, for 
a valuable consideration, the same lands described in  deed from E .  R. 
Phillips and wife to defendant, East  Carolina Lumber Company, which 
said deed to plaintiff was duly registered 9 November, 1915, and con- 
tains the following covenants and warranties: 

"The said Phillips and wife covenant that  they are r;eized of said 
premises in  fee and have a right to convey in fee simple, that the same 
are  free and clear from all encumbrances; and that  they will warrant 
and defend the said title to the same against the lawful claims of all 
persons whomsoever." 

3. On 8 November, 1922, the East  Carolina Lumber Company paid 
to E. R. Phillips the sum of $1,000 for the extension of ten years 
above mentioned, and the defendant i s  now using said right of way and 
log landing under a claim of right by reason of the ierms of said 
extension provision. 

4. This action was instituted 15 October, 1924, after a refusal on 
the part of the defendant to pay the plaintiff the said extension money. 
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On these, the facts chiefly pertinent, judgment was rendered in favor 
of the plaintiff, which must be upheld on authority of T i m b e r  Co. v. 
B r y a n ,  171 N. C., 265, and T i m b e r  Co. v. Wel l s ,  ibid., 264. 

The  decisions on the subject are  to the effect that these extension 
provisions, of the kind here presented, are in  the nature of options, or 
unilateral executory contracts subject to be converted into bilateral 
executed contracts only upon compliance with the terms stated therein, 
and that the estates or interests resulting therefrom arise at  the time 
the conditions are  complied with and the options exercised. Hence, 
nothing else appearing, the prices to be paid for said extension rights 
belong to those who own the property a t  the time the options xre 
exercised, and from whose estates the interests then arising necessarily 
pass. Dill v. Reynolds ,  186 N. C., 293. 

Affirmed. 

J E N N I E  RIAYO ET AL. V. J O H N  G. BRAGAW, SR., ET AL. 

(Filed l'i March, 1926.) 

Cemeteries-Burial-Church-Removal of Dead B o d i e ~ S t a t u t e s .  
The building of a new vestry room of a church to be used with the onc 

as presently located in relation to the use of the choir, etc., comes witliin 
the purview of the statute permitting the removal of the bodies buricd 
in the churchyard by the proper authorities of the church, when neces- 
sary or expedient to do so, in carrying out the arrangement. C. S., 5030. 

APPEAL by plaintiffs from Grady ,  J., at  February Term, 1926, of 
BEAUFORT. 

The  proceeding is to determine the right of the defendants, vestry 
of St. Peter's Parish, Washington, X. C., to remove certain graves from 
the churchyard of said parish. 

From a judgment in  favor of defendants, the plaintiffs appeal. 

H. C. Carter  for plaintiffs. 
W a r d  & Grimes for defendants.  

STACY, C. J. The parties to the present proceeding, having a question 
in  difference which might properly become the subject of a civil action, 
have submitted the same for determination without action, upon an 
agreed statement of facts, as authorized by C. S., 626. 

The  question to be determined is the right of the defendants, vestry 
of St .  Peter's Parish, Washington, K. C., to remove certain graves in 
the churchyard of said parish, including the body or grave of Martin 
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Maddox Mayo, so as to permit an  enlargement of the cliurch building, as 
proposed by the defendants. 

Martin Maddox Mayo died in  infancy, sometime pr io .  to 1500, and 
was buried in St. Peter's churchyard within the bounds of the proposed 
enlargement of the church building, and i t  is necessary lo remove said 
body or grave in  order to carry out the present plans of tlle defendants. 
The  plaintiffs, mother and brother of tlle deceased, object to a reinoval 
of the body or grave in question and contend that  thc contemplated 
purposes of tlle defendants do not constitute an  enlargement of the 
church building within the meaning of C. S., 6030. 

As bearing on this point, i t  is stipulated in the second paragraph of 
the agreed statement of facts that  "the defentiants desire to enlarge said 
church building, and said enlargement will consist primarily of the fol- 
lowing: The present vestry room of the church will be tr:msformed into 
a lobby and there will be a door leading from said lobby through a 
cloister to a new vestry room, and thence to the Sunday school rooms, 
and on the f a r  side of the Sunday school rooms mill be a chapel for  
holding divine services on special occasions and where a small congrega- 
tion is  expected to be present, and i t  i s  contemplated that the choir 
will assemble in the choir room and proceed from the choii* room through 
the new vestry room and cloister into the lobby and into the cliurch 
proper; but the auditorium of the present church building will not be 
enlarged, nor will the seating capacity of said church huilding be in- 
creased." 

We think the proposed action of the defendants comes within the 
purview of C. S., 5030, which is as follows: 

"In those cases where any church authorities desire to cidarge a churcll 
building and where i t  becomes necessary or expedient to remove certain 
graves in  order to secure the necessary room for such d a r g e m e n t ,  it  
shall be lawful for such church authorities after thir ty da;ys notice to the 
relatives of deceased, if any are known, and if none are known, then 
after notice posted a t  the church door for a like time, to remove such 
graves to a suitable plat in the church cemetery or in another cemetery, 
due care being taken to protect tombstones and replace ;hem properly, 
so as to leave the graves in as good condition as before renloval." 

I t  is conceded that  all the provisions of the law have been complied 
with, the only question in difference betwem the parties being as to 
whether the contemplated improvements constitute an  d a r g e m e n t  of 
said church building, within the meaning of the statute, and we think 
they do. This was the holding of the tr ial  court. 

Affirmed. 
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Taxation-Deeds and Conveyances-S,zlcs-3Xo1.tgages-Kotice. 
The c l n i u ~ l ~ t  of land under n deed for nonpayme~~t of taxes must show 

the prior notice of the snlc as required by statute, with sufficient descrip- 
tion to itlcmtify the 1:11ids, :IS :ig:ti~~?rt a pt~rcl~nser at  a foreclosure sale 
u l ~ l e r  the pol\ er c o ~ ~ t i ~ i ~ l e d  ill n n~ortg;~gc registered at the time. 

A I ~ ~ A L  by defcild:uit, Cl~arlcs F. Duinl, from Barnhill, J., at  Novem- 
ber Ter l~l ,  1923, of LEAUIR. N O  error. 

-1ctioli to rc i l~o\e  clol~tl n p l i  title to l a id ,  situate ill the city of 
Iiiliston, K. C. F r a i ~ l i  Nur rd l ,  as o\\llcr of the land described ill thc 
coinplalllt, listotl the snilie for t:tsntiou for the year 1021. ,It the time 
the laud was so listed, it  n a s  subjcct to a deed of trust, esccuted by FranL 
Xurri l l ,  c o i ~ ~ e j i n g  the saine to Jolin G. D a w s o ~ ~ ,  trustee, to secure notes 
csecuted by F rank  hfurrill, payable to Plato Collins. These notes were 
e~ldorsed a i d  assigned by Plat0 Collins to t l ~ c  First  Katloilal ISal~k of 
Iiinstoli as collateral secwrity for his note to said bank. Xei t l~cr  Collins' 
note to the hank, nor the collateral notes lm\c  been paid. The deed of 
trust WIS duly recorded. 

The  lai~cl \ \as sold on 6 Junc, 1022, by the city tax collector of the cit? 
of I<iilston for the collection of t a w s  assessed thereon as due the said c i t j .  
Defendant, Charles F. Dunn, now clainis titlc to said land under dceJ 
tlatccl day of Julie, 1023, csecuted by said city tax   collector^ purport- 
ing to conr ey same to hiill. This deed has been duly recortfed in the officcl 

of the register of deeds of Lcnoir County, in Book 76, a t  page 330. 
Plaintiffs seek by this action to h a l e  said deed declared void and 

cmlcelcd as a cloud upon their title, undt~r  the deed of trust from 
Frank  Murrill to John G. Danson, trustw. Issues subrnittcd to the 
jury, ni thout objection, were ans\vered in accordance 15itli coi~tei l t io~~h 
of plaintiffs. From judgment upoil the rerdict, defei~dant, Charles F. 
Dunn, appealed. 

E'. E. TT7a21ace for p la in t i f s .  
Charles F.  Dun& in propria  persona. 

PER CLRI \\I. The c\ itlence offered by plaintiffs was  sufficici~t to s u ~  
tain the allegations of their complaint. There n a s  110 error in the refuwl 
of the court to  allow the inotion of defelitlai~t for judgilicilt of nolrsuit, 
at the close of the evidence. The  lcgal title to the land u a s  i11 John G.  
Darvson, truqtce, for  the holder of the notes secured tIiereiri; there was 110 

el idelice that the notes had heen paid or discharged. The demurrer 0 1  c ,  
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tenus for lnisjoinder of parties and because the complaint did not state 
a cause of action cannot be sustained. 

Evidence offcred by defendant, Dunn, to sustain his contentions that  
lie is tho owncr of the land by virtue of a deed executed tly the city tax 
collector of the city of Iiinston was not of sufficient probative force to 
sliow compliance by him, as purchaser a t  the tax sale, with the provisions 
of tlic statute, relative to notice. C. S., 8028. There wrs 110 evidence 
of ilotico to Jolili G. Dawson, trustee, who held tlie legal title to the land, 
or to l'lato Collins, the payee iiained in  the notes sccurcd in the deed 
of trust. There is 110 coiltei~tioii tlint notice was served on the trustee; 
lie tostificd that  110 ~ioticc was given to liini by I)unn cr  by any one 
else flint the 1a1ld l i d  bccn sold for taxes. Tlic receipt for a registered 
pacltngc, sipled in tlic llanic of Mr.  Collins, by his wife, c~onceding that  
it is cvitlcnco that Mr. Collii~s rcccived tlie package, proves notliing more; 
dcfenduiit offcred no evidence as to tlie coiltents of tlie package. Mr. 
Colliiis testified that  lie liad no notice of the sale of tlie land for taxes. 
Tlio receipted bill for tlie publication of a notice in tlie Kinston Free 
IJrcss, at  niost, is cvidcnce oiily that some notice published i11 said paper, 
1vas paid for by Dumi;  tlierc was no evidence as to what the notice was. 
Tlie affidavit offered by defendant, was to tlie offcct tlia; he had pur- 
cliascd "tlie land of F r a i ~ k  Murri l l  a t  a sale" mndc by tlie city tux 
collcctor on 6 June,  1023; this was not a sufficient description of tlie 
land, nor is  tlie description of tlic land in the ccrtificato of tlie city t a s  
collector, to w i t :  '1 lot of land listed by Fraiik Murrill,' " sufficient. 
Defendant offercd no evidence in aid of the description in tlic certificate 
or  in the affidavit. 

Tliore is no error in tlic charge of the court; assiglinients of error 
based upon exceptioiis to port ioi~s of tlie cliarge as indicntcd are liot 
sustained. Tlic judgnient must be 

Affirmed. 

(Filed 24 BIiwcl~, 19%. ) 

1. Adoption-Parent and Child-Pa~Zies-4onse11tDesceint and Distri- 
bution. 

The 1)roceclnre for the atlol)tion of n~itlors is l~resct~il,c~tl I).v stiltute, 
wliic.11 requires t11:tt :I prtitiol~ must In. lilctl, tl~ilt tl~crc I I I I I S ~  I I C  1):lrties 
of record, and the collsc~~t reqnirctl 11y tlic stiitute. 'L'IIc 11,:1rwt or 
gn:~rtli:~n, etc., must 11c n party to t l ~ e  l ) r ~ c ~ t l i t ~ g .  If 11cltll pilrtics arc 
living they must I)(? rnntltt 1):trtics. 'I'l~cGr conset~t or the c~)llsc111t of the 
survivor is essential :111tl they ruust 11i1ve i111 o1q)ortrulity to Ibc heart1 ill 
order to cslrrcss thc.ir c o ~ i s c ~ ~ t .  To 11c I~cxrtl i t1  :I j~itlick~l sellse a 1 ~ 1  tu 
bc bound by tlic order, tl~csy inr~st be 1):lrtics to  t l~c  l~~v~c.c>etlil~g. 
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111 tliis c,:lse the ~ ~ e t i t i o n ,  the ortlcr of adoption a ~ l d  the letters of 
:~ t lop t iu~~ collstitntccl tllc entire 11roccctling before tlie clerk. I t  does nut 
:rljljcs:tr from thc record that the father and n~otlier of the child were 
1~:rrtios :IS tlie s t ;~ tu tc  requires ttntl in this respect it  is held that the 
proccwling was defective. 

3. Summons-Voluntary Appearance. 
The record does not slio\v that a summons or other final notice was 

issued 2nd servetl or t h t  tlrc f i~ ther  :lntl mother made n voluntary all- 
I I ~ ; I I X I I ~ P ,  :tnd it  is l~eltl tlint as  :I gener:rl rule the notice required by the 
statute nrust be given, :rut1 in its :~ l )~ence  the proceeding may be held 
clefcctivt-. 

4. No Service of Process. 
IVlicre a defr~ltl:~iit h:rs never been served with process or appeared in 

person or 11s :~ t to r~ l ry ,  a jt~dgnient re~iclerctl against hiin is not simply 
void:~lrle but void, and may l)e so treated \!henever and wherever offered 
without ally direct l~roccrtling to vacate it. 

5. Abandonment. 
To constitute abantlonn~ent b~ :I parent of its child, so a s  to deprive 

him of tlie riglit to prevent the adoption of the child, there must be some 
c o d u c t  on the part of the 1)nrciit which evinces a purpose to forego 
parental duties. 

6. Partie-Adoption. 
Upon the record in tliis case it is held that neither the father nor the 

mother of the child was a pnrty to the proceeding within the contempla- 
tion of the statute, and that  the clerk had no jurisdiction of their person, 
and having no juristlietion of their person, he had no jurisdiction of the 
subject-matter. 

7. Same-Equity-Estoppel. 
Where an order by the clerk in proceedings to adopt an infant is void 

ab irzitio, i t  is not binding upon the parties, and where the foster parent 
is dead and the question is one of the descent of his property to the heirs 
of the deceased adopted child, or the collateral heirs of the foster parent, 
there is no mutuality upon which an estoppel could operate either under 
the judgment or the subsequent acquiescence of the original parties. 

CONNOR, J., concurring. 
CLARKSON, J., concurring in result. 
STACY, C. J., dissenting. 

APPEAL by the plaintiffs and certain of the defendants from Devin, J., 
at November Term, 1925, of HARNETT. 

Controversy without action (C. S., 626), to determine the title to land 
and to remove a cloud from title, submitted upon the following state- 
ment of facts agreed: 

1. On or about 20 July, 1912, John A. Weathers filed with the clerk 
of Superior Court of ~ a r n e t t  County a writing purporting to be a 
petition for the adoption of I rma Johnson, for life, a copy of which is 
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hereto attacl~ed and marked Eshibit  "A." And on 26 July,  1012, the 
clerk of Supcrior Court entcrctl an order purporting to be an order 
of atloptioii and issued letter5 of adoption, of ullich ordw and letters, 
a copy is attached liereto ant1 niarkcd Exhibit "B." Thc exhibits con- 
stitute all t l ~ c  procecdi~rgs in said case. After the adoption proceedings, 
I r m a  Jolmsolr, lived in  tlic home with John A. Weatherf and his wife 
and v a s  tlwreaftcr k11on.n as I r m a  Jollnson Weathers, ulltil the death 
of tlio said John -1. Weathers and his \\ife. 

2. Tl~creaftor,  on or about 6 April, 1023, the said Jo1111 A. Weathers 
died intestate 2nd at  the time of his death was seized aml possessed in  
f w  of tlio Innds described in paragraph 6 of the complaint of Lalah 31. 
T r u c l o ~ c  and others therein. 

3. At the time of his death, the said John -1. Weatliers left surriving 
him I r m a  Johnson Weathers, the adopted daughter; he  also left surviv- 
ing him the plaintiffs, Lalah 31. Truelove, Corrina Blalock, Vallie 
Weathers, Hepsie A. Holt, Frances Rosser, the  heirs oj' Bettie Lau-  
rence, and the heirs of Nannic Gunter, of whom Lalah M. Truelove, 
Corrina Blalock, Vallie Weathers and Nannie Gunter were full sisters 
of the said John  A. Weathers and the said Hepsie A. Holt, Bettie 
Lawrence and Frances Rosser were half-sisters of the said John A. 
Weathers; and left surviving him no child or issue of any child save 
and except that he was survived by the said I r m a  Johnson Weathers. 

4. Shortly thereafter I r m a  Johnson Weathers died intwtate, leaving 
surviving her, Minnie Parker and Lucian Johnson, her natural mother 
and father, Haze Johnson, her whole brother, Lizzie Parker and Frances 
Parker, her half-sisters, and Ernest Parker, a half-brother. All parties 
to this action. 

5. After the birth of Haze Johnson and I r m a  Johnson Weathers, 
Lucian Johnson and his wife, Minnie Rollins Johnson separated them- 
selves from each other and never lived together again, and never obtained 
a divorce. And after the said separation Minnie Rollins (Johnson asso- 
ciated herself with Frank Parker without a legal marriag., and to that  
association were born the half-sisters, Lizzie Parker and F -ances Parker  
and the half-brother, Ernest Parker,  who are  the children of Minnie 
Parker and Frank  Parker ;  neither of whom are  of the blood of John A. 
Weathers or in  any way related to him by blood. 

6. The defendant, Haze Johnson, since this suit has been instituted, 
by regular warranty deed of conveyance, conveyed all of the land de- 
scribed herein to the defendant, Victor R. Johnson, and the defendant, 
Victor R. Johnson, has by regular deed of conveyance conveyed two- 
thirds undivided interest in the  said land to the defendant, C. TV. Sand- 
rock; all parties of this suit. 



N. C.] S P R I S G  T E R X ,  1926. -1-33 

Claims of the parties: 
1. The  dcfe~idant, ITictor R. Johnson, claims title to one-third un- 

diridetl i n t e r e ~ t  i n  the land tlescriled herein, and the defendant, C. W. 
Sanldroclr, claims title to tx-o-thirds undivided interest in the said land 
under the deed from Haze Johnson, the nearest collateral relative to 
the intestate, I r m a  Johnson TTeathers. 

2. The ciefentlants, L i ~ z i e  Parker,  Frances Parker  and Ernest Parker,  
claim titlc to three-fourths of the land, as collateral heirs to I r m a  
Johnson TITeathers. 

3. The  parties hereto, Lucian Johnson and Minnie Parker, claim 
title to the land ns tenants in common, as the sole successors to the 
title of I r m a  Jolinson Teathers .  

4. Lalah AI. Truelove and the other brothers and sisters and their 
legal representatives, who are parties hereto, claim title to the land by 
reason of their collateral inheritance from John  A. Weathers. 

Exhibit "A" is as  follows : 

NORTH CAROLISA-HARKETT COCKTT. 
I n  the Superior Court. 

J. A. Weathers 
T. Petition for Adoption. 

L. J. Johnson and Martha Johnson. 

T o  F. H. Taylor, clerk Superior Court of IIarnett  County: 
The  petition of J. A. Weathers of said county and State, respectively 

showeth : 
1. Tha t  I r m a  Johnson is  a female child of the age of five years, and 

is  a t  present residing with the said J. A. Weathers of said county. 
2. That  L. J. Johnson and Martha Johnson, father and mother of 

the child are living. 
3. Tha t  Martha Johnson, mother of the child, has been living away 

from her husband and child for the past two years, and takes no interest 
whatever i n  said child. 

4. Tha t  L. J. Johnson, father of the  child is  not capable of properly 
providing for said child and gives' his consent to the adoption of said 
child by said J. A. Weathers. 

5. That  the said child has no estate of any kind, either real, personal 
or mixed, and is entirely dependent on said J. A. Weathers, with whom 
the said child now resides. 

6. The  petitioner desires to adopt the said child for life, to which 
adoption L. J. Johnson, father of the child consents. 



Wherefore, the petitioner prays that he may be allowed to adopt the 
said child for the life of said child, and that letters of adoption may be 
granted him by the court. J. A. WEATHERS, Petitioner. 

This 26 July, 1912. 

Exhibit "B" is as follows: 

J. A. Weathers 
V. Order of Adoption. 

L. J. Johnson and Martha Johnson. 

This cause coming on to be heard upon the allegations of the peti- 
tioner, and being heard, and it appearing to the court that I rma Johnson 
is a child without any estate, and that Martha Johnson, rnother of the 
child is living away from her husband and child and takes no interest 
whatever in said child, and that L. J. Johnson, father of the child 
is not capable of properly providing for said child and consents to the 
adoption of said child by said J. A. Weathers, who is a proper and 
suitable person to have the custody of said child, and who desires to 
adopt said child for life: 

I t  is therefore, ordered and adjudged by the court that letters of 
adoption be, and the same are hereby granted to the said J. A. Weathers, 
to the end that the relations of parent and child be established for life 
between the said J. A. Weathers and the said I rma  Johnson, with all 
the duties, powers and rights belonging to the relationship of parent 
and child. F. H. TAYLOR, Clerk Superior Court. 

This 26 July, 1912. 

NORTH c A ~ o ~ ~ ~ A - H a r n e t t  County Superior Court. 

STATE OF NORTH CAROLINA, to all to whom these shall comeGree t ing :  
J. A. Weathers, having applied by petition to the undersigned clerk 

of the Superior Court of Harnett County, for the adoption of I rma 
Johnson, a female child for life; and the said J. A. Weathers having 
satisfied the undersigned that he is a suitable person to have charge of 
said child; and an order of court having been made granting the petition 
of said J. a. Weathers: 

These are therefore to authorize and empower the said 
to take charge of the said orphan for life to the end that the relationship 
of parent and child may be fully established between said J. A. Weathers 
and said I rma  Johnson, a female child, agreeably to an order made by 
the court. 

Witness my hand and official seal, this 26 July, 1912. 
F. H. TAYLOR, Clerk Superior Court. 
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His  Honor was of opinion that upon the death of John A. Weathers 
the land in controversy descended to I rma Johnson Weathers and upon 
her death to her brother Haze Johnson as her only heir at law; and 
thereupon it was adjudged that by the conveyance of Haze Johnson 
to Victor R. Johnson and by the latter's conveyance of a two-thirds in- 
terest to Sandrock, the title passed to Victor R. Johnson and Sandrock 
in the proportion of one-third and two-thirds respectively, as set out 
in the statement of facts, and that they are the owners and entitled 
to the possession of the land. The plaintiffs and all the defendants 
except Haze Johnson, Victor R. Johnson and C. W. Sandrock excepted 
and appealed. 

Seawell & McPherson and Teague & Teague for Lalah Truelove and 
others, plaintiffs. 

W .  P. Byrd and W .  P. Aycock for .Minnie Parker. 
J .  Elmer Long and Young & Young for Lucian J .  Johnson. 
W .  S .  Lockhart for Victor R .  Johnson. 
Rose & Lyon for C.  W .  Sandrock. 

AD AM^, J. On 26 July, 1912, the clerk of the Superior Court of 
Harnett County issued letters of adoption purporting to establish the 
relation of parent and child between John A. Weathers and Irma John- 
son, who at that time was five years of age. Thereafter I rma lived in 
the home of Weathers and his wife and was known as I rma Johnson 
Weathers. John A. Weathers died intestate on 6 April, 1922, seized 
of about eight hundred acres of land. He  left no issue; but Irma's 
death occurred a few hours after his. He was survived also by the plain- 
tiffs, who are his brothers and sisters. I rma was survived by her father 
and mother, one illegitimate half-brother, two illegitimate half-sisters, 
and one whole brother, Haze Johnson, whose interest in the land, if 
any, has passed by conveyances to Victor R. Johnson and C. W. Sand- 
rock. All these are parties to the action and represent the several 
conflicting claims of title. The father and mother of I rma contend that 
under the provisions of C. S., 185, the order of adoption enabled her 
to inherit, and that she did inherit, the real estate of John A. Weathers 
in like manner and to the same extent as if she had been his actual 
child; also, that upon her death the title she had thus acquired vested 
in them as tenants in common by virtue of the proviso in the sixth canon 
of descents. C. S., 1654(6). Haze Johnson and his successors in in- 
terest say that Irma's estate was not derived or transmitted to her from 
an ancestor, but acquired by force of the order of adoption, and that 
her title therefore descended under the fifth rule to Haze Johnson as 
her next collateral relation. On the other hand, the plaintiffs insist 
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that  the adoption proceeding is fatally defective and u t twly  void; that  
I r m a  acquired no title to the land;  and that  as  the 11~:irs a t  law of 
John  A. Weathers they are  entitled to his real estate. A1 the threshold 
of these contentions we are confronted with the grave cluzAon whethcr 
the proceeding is void and therefore subject to collateral attack. 

The  procedure for the adoption of minors is prescribec by statute : a 
petition must be filed; there inust be parties of record; a d  with the 
requisite consent a n  order may be made granting letters of adoption. 
C. S., ch. 2. Section IS3 provides that  the parent or guardian, etc., 
must be a party to the proceeding. We t h i i ~ k  the words "the parent," 
should not be interpreted, if both parents are living, lo include the 
father and exclude the mother, for these several statute's construed as 
a whole seem to import that  ordinarily both the parents if living shall 
be parties. The  petition must set forth their names; and if both are  
living their consent is as a rule prerequisite to an  order granting the 
letters; or, if one is dead, the consent of the survivor. I f  their consent 
is essential they must have an opportunity to be heard;  a?d  to be heard 
in  a judicial sense and to be bound by the order they r u s t  be parties 
to the proceeding. 

At common law parental rights were vested in the father, and the 
mother had no legal interest in the custody or earnings of her children; 
but modern decisions have relaxed the common-law doctrine and have 
indicated a manifest tendency to equalize the rights 0:' custody and 
control. True, under our own decisions the father is considered in law 
as  the head of the household and as such entitled in  the first instance 
to the custody of his child,-a right necessarily springing from his 
duty to provide for the child's protection, maintenance, :md education. 
B u t  this right is  not absolute; circumstances often occur i r  which i t  may 
be questioned; and beyond doubt the mother's natural  interest in the 
welfare of her children is  not less profound than that  of the father. 
Newsome v. Bunch, 144 N. C., 15 ;  I n  re Fain, 172 N. C., 790. A 
father may by deed dispose of the custody and tuition of his unmarried 
child for such time as  i t  may remain under the age of twenty-one 
years;  but only with the  written consent and privy examination of the 
mother, if she be living. H e  may make such disposition by his last will 
and testament i n  writing; but only if the mother be dead. I f  the  father 
die without exercising the right of appointment, or if he  wi fully abandon 
his wife, the mother may in like manner dispose of the custody and 
tuition of her unmarried infant  child. 3 CI. S., 2151. I n  all these 
statutes, and i n  others, the Legislature has  recognized ,;he human as  
well as the legal relation between parent and child, the paramount and 
the subordinate, the present and the  inchoate, rights of the father and the 
mother, and has wisely provided that  both the parents shall have ade- 
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quate opportunitr to bc heard and, cxcel~t i n  rare cascq, shall g i ~  c thcir 
cor~sent bcforcl the legal 1.c1ation is scveretl or tlic domestic circle is 
broken. W e  cannot yield our asscrit to the l1rol)o4tion tliat bccause I r m a  
resided ~ t i t h  TVcathcrs ~cllen his petition ~ t a i  filctl it  was not ncceswry to 
111:ll;c her parents parties to the proceeding. T l ~ r  statutc collten~plntcp 
an  atljudic~atiori c o ~ ~ c c r n i ~ l g  atlrcrw illteresti. .Ind the failure to obiervc 
the btatutory rcquircmcnts as to notice and c o n s c ~ ~ t  is not a ~ C T P  

irregularity \\hich is iirmutlc~ fro111 collat(8ral attack, for they are juris- 
dictional ant1 without them, as a general rule, :r xalid order of atloption 
c;nlnot be inadc. 

l'hc plaintiffs contcncl that  t1rc.s~ roquisitcs arc  nan t ing ;  the tlefc~id- 
ants contend that -\ye shoultl proccrtl upon the ~prcsumption that  the 
cool~rt had jnristlic~tion of t l ~ c  p r t i c i  and that  tllc proccctling is rc.gular. 
Tlw prouwli l~gi ,  n l i e t l i~ r  it be ~ W I I I C ~  jl~dicial or a l~roccediug zn T e r n  

or cluaai in wm, cnlls for t l ~ c  c~srrciw o111y of silch judicial functionr as 
:rrc corrfcrr~tl 11y clialitcr 2 of thc. Co~iqolltlated Statutes and to this es- 
tiant the jnr i i t l ic t io~~ of t11r clwk is limitcci and spwial. "The jurisdiction 
it1 i u ~ h  cases both as to the kubjcct-mnttc~ of the judgment a i d  as to the 
p ~ r i o n i  to be affcctcd Ly it must appear by the record; and everything 
I\ 111 1 ~ .  prcsunied to be without the jurisdiction nhich  docs not distinctly 
:~ppc:w to be u i t l ~ i n  it. Tllc prier to ?nter a decrec of adoption con- 
f ~ r r c d  upon a court of gerlcral jurisdiction is a special and summarp 
])over of this class, and the facts eveutial  to t l i ~  exercise of the qpecial 
jurisdiction must appear upon the record. T o  give a decree of adoptioll 
:my force or effect, juridict ion must have been acquired by the court, 
first, over the 1)crson seelrilrg to adopt the child; second, over the child; 
and tl~irtl,  over the parents of the child; and there can be no presump- 
tion that  jurisdiction %as  obtained o ~ e r  the parent of the child if the 
rcw)rtl of adoption is silent on tlie subject." 1 R. C. L., 603, see. 11. 

I n  tlie light of thi? principle let us see nhether it appears upon the 
record that  the court hat1 jurisdiction o~ er Irma's father and mother. 
When the clerk made the order of adoption the only paper before him 
was the pctiticm. The petition, the order of adoption, and the letters of 
adoption constitute tlie entire proceeding. Statement of facts, par. 1. 
I t  does not affirmatively appear that  the father and mother of the child 
\wre "parties of record in this proceeding," as the statute requires. See. 
183. Indeed, i t  does not affirmatively appear that  either of them was 
a party. No sunimons or other similar notice was issued and served; 
there was no voluntary appearance; and of course the caption of the 
petition did not supply this defect. I t  is to  be noted that  the order of 
adoption contains no recital of the service of process or the appearance 
of the child's parents. I n  the order there is a recital of the father's 
consent to the adoption, and from this, it is said, his appearance may be 
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inferred; but as the order purports to rcpeat and approye each allega- 
tion of the petition, including that of the father's consent, in the absence 
of any other suggestion of the father's prest2nce or apptmance in the 
proceeding, we may reasonably infer that the clerk assumed the petition 
to be true and upon this assumption adjudged the adoptioii without 
further inquiry or inwstigation. I n  any event, it doos not affirmatively 
appear that the father was present or represented in the proceeding. 
I n  Doyle v. Brown, 72 N. C., 393, it is said: "Where a dcfendant has 
neyer been served with process, nor appeared in person or by attorney, 
a judgment against him is not simply voidable, but void; and i t  may 
be so treated whonever and wherever offercd, without any direct pro- 
ceedings to vacate it. And the reason is, that the want of service of 
process and the want of appearance is shown by the record itself, when- 
ever it is offered. I t  would be othcrwise if the record slowed service 
of process or appearance when in  fact there had been none. I n  such 
case the judgment would be apparently regular and % o d d  be con- 
clusive until by a direct proceeding for the purpose it would be vacated." 
Carter v. Rountree, 109 N .  C., 29;  Moore v. Pucker, 174 N.  C., 665. 

I t  is not pretended that Martha Johnson (or Minnie Parker),  the 
mother, was a party of record; but the defendants seek to relieve the 
necessity of her consent and the service of process on her by alleging 
that she had abandoned her child and had forfeited her rights and 
privileges with respect to its care, custody, and services. I n  1 C. J., 
1387(76) it is said : "To constitute such an abandonment by a parent 
as will deprive him of the right to prevent the adoption of his child, and 
dispense with the necessity of his consent, there must be 3ome conduct 
on his part which evinces a settled purpose to forego all parental duties. 
But merely permitting the child to remain for a time undisturbed in the 
care of others is not such an abandonment." By the terms of the statute 
it is necessary that such abandonment be wilful,-that is, accomplished 
purposely and deliberately in violation of law. S. v. Whitener, 93 N.  C., 
590. The clerk's finding (which is the recital of another allegation in 
the petition), as set forth in the order of adoption, is in these words: 
"Martha Johnson, mother of the child, is living away from her husband 
and child and takes no interest whatever in said child." I t  does not 
appear upon the face of the record whether her absence was compulsory, 
negligent, or wilful; and in a proceeding of this kind inferences cannot 
supply the want of an affirmative adjudication. "When a petition alleges 
abandonment of a child it must make a case strictly within the pro- 
visions of the statute relating to such abandonment." 1 C. J., 1385 (61). 

The mother had no actual or constructive notice of the proceeding and 
no opportunity to be heard on the question of abandonment. I t  is held 
in  a number of cases decided elsewhere that the existence of abandon- 
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ment as ground for an  adoption without parental consent must be judi- 
cially determined and that  notice to  the parent of the adoption proceed- 
ing is essential to cut off his rights. 1 R.  C. L., 628 (39) ; Schiltz v. 
Roenitz, 21 L. R. A. (Wis.), 483; Beatty v. Davenport, 122 A. S.  R. 
(Wash.), 937; d i d ,  13  Anno. Cas., 585 and note; I n  re Cozza, 31 Anno. 
Cas. (Gal.), 214 and note, page 222. Such notice may not be necessary 
in  every case; but when the parent, as in the case a t  bar, is within the 
jurisdiction of the court and subject to its process, an order of adoption 
based upon his alleged abondonment should not ordinarily be held con- 
clusive against him unless he has had notice of the proceeding and an 
opportunity to be heard in defense. 

Upon the record as it has come to us we are of opinion that neither 
the father nor the mother of I r m a  Johnson was a party to the adoption 
proceeding within the contemplation of the statute, and that  the clerk 
had no j ~ k s t l i c t i o ~ ~  of their  son. Having no jurisdiction of their 
person he had no jurisdiction of the subject-matter: consent is essential 
to the order of adoption (sec. 184), and when the statute requires it to 
be given jurisdiction of the subject-matter cannot be acquired without it. 
1 C. J., 1384 (57) ; I n  re C'ozzu, supra, note, page 221. 

But  it is contended on behalf of the defendants that  John A. Weathers 
voluntarily entered into the contract of adoption, and during his lifc- 
time recognized tho relation thus created, and that  after his death his 
heirs a t  law should not be permitted to avail themselves of a departure 
from the directions of the statute to defeat the rights of the child, and 
10 R .  C. I,., 763 (81) is citcd in support of the position. The  principle 
no doubt applies in case of a mere technical disregard of the statute;  
but as tho clerk had acquircd no jurisdiction his order and letters of 
adoption are not simply irregular; as we have said they are void. I n  
consequence they were binding neither on the father and rnother nor on 
the adopting parent, because estoppels must be mutual;  and if not con- 
clusive against the parties, the order is  not conclusive against their 
privies. k'crguaon v.  J o n ~ s ,  11 A. S .  R., 808, and cases cited in note, 
page 821; 1 C". J., 1393; Uo~yle 2.. B r o ~ n ,  supra; Kissam v .  Gaylord, 
46 N. C., 294, 295; lJeeblcs c. Pate ,  00 S. C., 348; Dz~dlcy v. Jefiress, 
178 S. C., 111. 

We do not concur in the argument that because the father and mother 
did not fornially object to  the letters of adoption during the lifetime of 
John A. Wcathcrs they impliedly assented thereto and may now express 
their approval ant1 thereby impart vitality to the clerk's order. This 
ordcr is yoid a b  inif io; and the titlc to the land vested at the instant 
John A. Weathers dicd. I t  follows that the subsequent consent of the 
father and motlwr could neither divest the title nor confer jurisdiction 
upon the court. 
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We must  not be understood a s  disparaging i n  a n y  respect t h e  legis- 
lative policy of providing f o r  t h e  adoption of minor  children. T h a t  
i t s  wisdom is  apparen t  is  clearly expressed i n  these words : "Under them 
(adoption laws)  innocent, parentless and  abandoned cliil(1ren a r e  with- 
d rawn f r o m  the  char i ty  of public institutions and  p r o v i h l  with com- 
for table  homes and  affectionate foster parents. Unfor tuna te  clliltlren, 
whoso parents, th rough  overwhclmi~lg adversity, o r  t h e  infirmities of 
tlioir nature,  a r e  unable t o  care and  provide f o r  them, a r e  placed i n  
cheerful homes under  t h e  care and control of adoptive r a r e n t s  milling 
and  able t o  provide f o r  their  protection and comfort." Estale of JIr -  
Kcag, 09 A. S. R., 80, 84. T h e  approval  of th i s  policy is commer~tlable. 
N o  less commondablc is observancc of a n  elemental principle which is 
tlcsigr~ed to protect minor  children f rom influences and  as;ociations tha t  
a r e  i ic ious o r  i m m o r a l ;  arid the  pr inciple  cannot be affected i n  this in- 
stance by tlie allrged lapse of tho  mother .  

111 o u r  opinion the  order  of atloption is void and  suhjecmt t o  collateral 
a t t ack ;  a n d  a s  t h e  plai l~t i f fs  have succeeded to tlir, t i t le of J o h n  *I. 
1Vc:itllers t h y  should be adjudged t h e  owners of t h e  l and  i n  contro- 
vc'rsy. 

E r r o r .  

('oxxo1t, J .  1 C O I I ~ Y W  ful ly  with tlic! o p i n i o ~ ~  of the  c o u r t  upon which 
thca cl11c.ision i n  this  casc: is fountled. I t  tIoubtl(~ss h o m e s  :L precedent. I t  
:~fforcls assurance t o  a l l  rnothcrs t h a t  they cmlnot, untlcr t h e  laws of 
tliis S t a t c  be tlcprivctl of thc  custody of their  chi l t l rc l~ by adoption 
])roiwtl ings t o  w l ~ i c h  tllcy have not consented or to nrllicll they h a r e  not 
I ) ~ Y > I I  rnatle par t ics  to  the  c11d t h a t  t h y  m a y  be Ilrard before a n y  order  
is I I I : ~ I ~ ~  t l c l ) r i ~ i n g  t l ~ e n l  of their  rights.  T l ~ c  tlciaision rlxognizes t h a t  
tllv 11lot11c~ as  1\-(,11 as  the f a t l ~ c ~  ha.; r ights  to tlie custody of the  child ; 
sllc r:t1111ot I K  11t>ld to Iiavc forfcitcd sue11 rights \\.itliout a hearing.  T h e  
cw~i . t  is ~ v i t l ~ o u t  j u r i s t l i c ~ t i o ~ ~  to ni:ikc a n  order f o r  t h e  ~ d p o t i o n  of R 

c * l ~ i l t l  11y a str:ll~gcr u ~ l t i l  hot11 p:~rcnts, if l iv i~ lg ,  h a r e  coiiseiitcd to the  
: r ( l o l ) t i o ~ ~  or  un t i l  tlic court  has  found  a f te r  n hearing, of which duo 
~ ~ o t i c ~ t s  11:~s ~ ( Y ' I I  giv(1n to 1mt11, tllat tllc parents  have forfcitcd the i r  r ights  
to tllc~ cwtot ly of tllc vllil~l. T h o  lno th t r  cannot be l~cltl  to  have  for-  
f e ~ i t t ~ ~ l  s11c.11 riglits un t i l  she has  liad I I O ~ ~ L ' C  of the  p roccd ings ,  merely 
l ) t ~ . : ~ n s c ~  t l ~ c  f : ~ t l ~ w  llas c ~ n s ~ n t c t l  to t h e  a(loptio11; upon illis record, i t  
~locss liot ;11)1w:w t11:~t c i t l ~ c r  the  fa ther  or. n l o t l ~ o ~  of tlw child was a p a r t y  
of 1 ~ ~ ~ ) r t l  to tile proceeding. 

. 4 f t c ~  rl~ct court 112s :~(~qui re t l  jur is~l ict ion by a proceeiling to which 
!lot11 ~ : I ~ ( ~ I I ~ R ,  if l i v i ~ ~ g ,  : I ~ C  pnrtios, with ful l  opportuni t j .  to be heard, 
t l 1 t 5 1 1  tlic or(lcr of :~ ( lo~) t io i l  will 11ot t l ~ ~ r ~ : ~ f t c r  be set aside f o r  mere 
~r r (~gulnr i t i es ,  cL~ppi~i:llly \\-hen t h e  rclntionship   rising f r o m  the adop- 
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tion has been acquiesced in  by all interested parties and rights growing 
out of the relationship have accrued. Xo  apprehension need be felt that 
this decision will hereafter be cited as  an authority to give this Court 
o r  the mothers of tlie State trouble. 

CLARK~OS, J . ,  concurririg in the result: I concur in the conclusion 
reached in the opinion of the Court. 

STACY, C. J., dissenting: T o  my  niind, the judgment of the majority 
is a t  1 ariance n i t h  the legislatile intent touching the subject of adop- 
tion, and heuce I am constrained to state the reasons for my dissent. 

On 26 July ,  1912, Jolin -1. Weathers filed in the Superior Court of 
IIari~c'tt County a petition for the adoption of I r m a  Johiison, a minor 
residi~lg a t  that  time with the petitioner in said county. The  petltion 
recitc,s that I r m a  Jolinsori is a female child, five years of age, the daugh- 
t t ~  of L. J .  and Nar tha  Jolinsol~;  "that Martha Johnso~i,  mother of the 
child, ha5 bee11 lix irig a n a y  from hcr liuihnnd and child for the past 
t n o  yrara, a i d  takes 110 iiiterest xvhatever in said child"; tliat the 
rlatural father of the child is not capable of properly proliding for 
said minor, and gives his consent to her adoption by the petitioner; 
that  the child has 110 estatc of any kind, and. is entirely depei~dent upon 
the petitioner, nit11 n l ~ o r ~ i  she l ~ a s  resided for t n o  gears; and that  the 
petl t iowr tleslres to adopt said child for life, to which adoption L. J. 
Johr~son consents. 

Thereupon, the court made and caused to be entered an  order of 
:~doptlor~, bawd upon the firidi~ig "tliat I r m a  J u h s o i l  is a child n i th-  
out ally estate; that  3 lar tha  Johnsoil, inother of the child, is  living 
away from her husba~icl a i d  child, arid takes no interest ~ i h a t e ~ e r  in 
said clliltl; and tliat L. J .  Jolln5on, fatlwr of the child, is not capable 
of prolwrly pro~ic l~l lg  fur said child, a i d  co~~seii ts  to the adoption of 
the eliild b j  J. -1. T e a t l ~ r r s ,  nlio i s  a proper and suitable person to  
have tlie cuztoily of said child, and n h o  desires to adopt her fur life." 
Following the adoptio~r, l r m a  Jollnson lived in the lionlc. of John -1. 
\t7catI~ers and 111s wife and assu~iletl the nnrnc of l r i na  Jolir~son Kcat l~ers .  

I t  appears as a fact that  Alartlia Johuso~i  abai~cloned her lcgal hus- 
band nritl c h i l i l ~ e ~ i  :md thereafter aiiociated llerself in u~ilawful relation 
11 it11 one F rank  Parlier. 

l r l im J o l i ~ ~ s o n  Wcathers lix cil n it11 lier foster parents, John -1. TT'eath- 
vrs m i l  his v i f e ,  u h o  had no otllrr c.lll1tIrc11, for nearly ten years, nhen  
thpy xwre all Billcd in an  nntoinobile accident, G April, 1922, I r m a  
Joll~ison Weathers surrixing both John ,I. Mreathers and his n ife. 

This b u t  lr a contest o \er  the estate of Jolm A. Weathers. The  plain- 
tifts are his collateral licir.;, nliile the defciltlants are the heirs of I r i m  
Jolir~soil Keathers,  or they claiiii through her. 
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I t  is conceded that, if the adoption in 1912 be valid, I rma Johnson 
Weathers succeeded to or inherited the estate; otherwise it is to go to the 
plaintiffs. 

Let it be observed in the outset that this attack upon the order of 
adoption is not made by the natural parents of I rma Johnson, or any 
one claiming under her, but by the collateral heirs of John A. Weathers, 
deceased. This observation is made in Zimine because it has been held 
that attacks of this kind should not be entertained when made by the 
heirs or representatives of the adoptive parent, who was s party to the 
proceeding, except for jurisdictional defects appearing on the record. 
Coleman v. Coleman, 81 Ark., 7 ;  Wilson v. Otis, 71 N .  H., 483; Morris 
v. Dooley, 59 Ark., 483; Watts  v. Dull, 184 Ill., 86; Foley v. Foley, 61 
Ill. App., 577; Crocker v. Balch, 104 Tenn., 6. And in the absence of 
evidence to show a want of jurisdiction, the presumption in  favor of 
such jurisdiction should prevail. Josey v. Brown, 119 Ga., 758; I n  re 
Camp, 131 Cal., 469. 

I t  has also been held that where the court has jurisdiction of the 
subject-matter and of the parties, an irregularity which might render 
the decree voidable at  the election of the infant is no ground for a col- 
lateral attack by those claiming under the adoptive parent. Sewall v. 
Roberts, 115 Mass., 262. The fact that the natural parents were not 
served with notice of the proceeding to adopt their child has heen held 
not to render an order of adoption entered in such proceeding invalid 
as to the parties thereto and their privies, although tlle proceeding 
might have been successfully attacked by the parents foi. that reason. 
Coleman v. Coleman, 81 Ark., 7 ;  Woodard's Appeal, 81. Conn., 152; 
Sullivan v. People, 224 Ill., 468; Ross v. Ross, 129 Mass., 243; Beatty 
v. Davenport, 45 Wash., 555; 30 L. R. A. (N. S.), 147 note; 1 R. C. L., 
608. 

I n  Woodard's Appeal, supra, the Court reasoned that even though 
the parents of the adopted child had the right to contest the validity of 
the adoption in so far as it deprived them of their legal pstrental rights, 
because no notice of the proceeding had been given to thc~m, it did not 
follow that a decree giving to the infant statutory capacity (3f inheritance 
from a stranger, rendered in pursuance of jurisdiction conferred by 
statute and in the manner prescribed thereby, should be held invalid 
for that reason. 

I n  the case of I n  re Evans, 106 Cal., 565, the same view is expressed 
in the following language : "Various irregularities in the proceedings 
are urged, but, after these papers were executed before tlle judge, and 
this man and this child lived together as father and daughter for ten 
years and down to the day of his death, it requires more than mere 
irregularities to brush asido and annul a relationship entered into with 
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all honesty of purpose, lived up to for many years, and only severed by 
the hand of death." T o  like effect a re  the decisions in  Estate of Xc- 
Eeag, 141 Cal., 403; In re Johnson, 98 Cal., 545; Parsons T. Pa~.sons, 
101 Wis., 8 3 ;  Van Natre v. Sankey, 148 Ill., 536; Sewall v. Roberts. 
115 Mass., 276. 

And in  Xugent v. Powell, 4 Wyo., 201, i t  i s  said:  "Notwithstanding 
these proceedings in adoption, the father might a t  any time since they 
took place have brought an  action for the possession or custody of the 
child, and no one will contend, or perhaps can successfully contend, 
that  in such case these adoption proceedings would constitute a bar to 
the father's action, or that  they r e r e  conclusive upon him. But  i t  does 
not follow that  because the adoption proceedings mere not conclusivc 
upon the father, they were not conclusire upon the parties to the pro- 
ceedings and their privies; on the contrary, we think they are, and so 
hold." 

Again, i t  is the holding of a number of courts that  though the adop- 
tion may be voidable a t  the instance of the child or i t s  natural  parents 
because of a failure to comply with some requirement of the statute, 
yet if all the conditions haye been performed or complied with on the 
part  of the child, or of those who agreed and consented to the adop- 
tion, so that  the adoptive parent has received full consideration or recom- 
pense therefor, the child will ordinarily be entitled to enforce its prop- 
erty rights arising under such adoption. Chehak v. Battles, 133 La., 
107; Starkey v. NcDermott, 91 No., 647; ATowack v. Berger, 133 Mo., 
24; Burns v. Smith, 21 Mont., 251; Koflca v. Rosicky, 41 Areb., 328; 
Van Tine v. Van Tine ( N .  J . ) ,  15 dtl . ,  249; 1 R. C. L., 617. 

I n  Wolf's Appeal ( P a . ) ,  1 3  Atl., 764, this position is clearly stated 
as  follows: "Nearly nine years after the decree was entered, and more 
than one year after the  death of her adopted father, his  administrator 
and collateral heirs come into court and ask that  this decree of adoption 
be vacated. They are not here in  the interest nor on behalf of the inno- 
cent subject of adoption, but decidedly against the same. They are 
either strangers to the adoption proceedings, and therefore have no 
standing in  court, or they are privies in blood or in law, and stand in 
the shoes of Samuel Sankey, through and under whom they claim. 
Surely Samuel Sankey, if living, would not be heard in  this Court clues- 
tioning i ts  decree made a t  his solicitation. H e  invoked the jurisdiction - 

of the court; he asked that  the decree of adoption should be made; he 
got what he desired; and he mould not now be allowed to question the 
means he  set i n  motion. I f  any wrong was done, Samuel Sankey did 
it,  and neither he nor those who claim under him can be permitted to 
take advantage of his wrong to the prejudice of an  innocent party. On 
the argument many cases were cited where decrees of adoption have 
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heen set aside a t  the instance or in tlie interests of the adopted cliild, 
but none mere cited nor will any likely ever be found where sucli decrees 
were revoked a t  the instance of the party who invoked tlie power of tlic 
court, and sought and obtained its decree, wlicn such re~.ocation ~vould 
be to the prejudice of the innocent child." 

'L'lie abore cases are cited only to show lion- the i lx~tter  lixs been 
tlealt with in  othcr jurisdictiolis. Tlie present record, O F  course, must 
ho considered in the light of our own legislation on tlie subject. It is 
conceded that  the act of adopting a child is not a ~ n a t t o r  of comxnon- 
law origin, but was taken from the civil Ian. and ilitro luced liere by 
statute. Furgeson v. J o ~ z c s ,  I 7  Ore., 20-1. Tlie pertillent sections on tlie 
~ub jec t  as found in cliapter 2 of the Consolidated Statutes provide as 
follows : 

First, that  any person desiring to adopt a minor cliild may file a 
petition in  the Surerior Court of the county wlierein ;uch child re- 
sides, setting forth tlie name and age of the cllild and th: nanles of its 
parents, whether tlie parents or either of them arc living, and if tlwre 
bo no l ir ing parent, the name of the guardian, if any, a ~ i d  if tlicw be 
no guardian, the name of the person having cliarge of the child or with 
uhom such child resides, the amount and nature of the cllild's estate, 
if any, and especially whetllcr tlic atloptioil is for tho minority or for 
the life of the child. C. S., 182. 

Second, that  the parent or guardian, or the person  ha^ ing charge of 
such child, or with mllorn it may rcsidc, must bc a party of record in 
the proceeding. C. S., 183. 

Third,  that  in all cases nhcre  tlie parent or parents of any child has 
wilfully abandoned the care, custody, nurture and maintenance of tllc 
child to kindred, relatives or other persons, such parent or parents sliall 
1)e deemed to have forfeited all rights and privileges with respect to the 
care, custody and services of the child. C. S., 159. 

I t  is  not required that  the proceeding he adrcrse; it  mnv be crc p a r t c .  
and not infrequently i s ;  it  is commenced by lwtition; no sunlrnons is 
Ilecessarg. Rector 2.. log gin,^ Po.. 179 S. C., 50;  Calr lw~l l  I?. TT'ilson, 
121 K. C., p. 453. The parents of the child, if living. niust appenr as 
partics of record. Here  they do appear as parties of record. The  fathcr 
consents to the adoption. The  mother does not, but it is found as a 
fact "that Nar tha  Johuson, motllcr of the child, is  living an-ay from her 
I ~ u s b m ~ d  and cllild and takcs no interest wllatever in said child." While 
this finding, standing alone, may not be sufficient to sliow a wilful 
nbandonment on the part  of Martha Johnson, such as is, required hy 
C. S., 189, to forfeit all hcr rights and privileges with ~espec t  to the 
care, custody and services of such child, yct i t  dors appear h~ evidence 
in thc present proceeding, that, as a matter of fact, the said Martha 
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J o l i n ~ o i i  did separate  licrself f r o m  her  husband mid children and there- 
a f te r  live i n  n&ltrry with one F r a n k  Parker .  'Cl'liat more is  necessary 
to s l io~v a wilful  abaiitlonnleiit of her  in fan t  dauglitcr,  less t h a n  thrce 
years of age?  I f  this  miclcncc he competelrt, and  I th ink  i t  is, t h e  
fai lure  to not i fy licr a t  t l ~ c  time, o ~ ~ g l i t  not to  be lielcl a s  a f a t a l  defect 
to the  atloptioil procectlii~g. S h e  liad forfeited al l  her  riglits and privi- 
leges with respect to tlrc care, custody and  services of such chi ld;  an11 
I i :~\ ing thus  forfcitctl licr riglits, no notice t o  her  n.as required i n  order 
to  g i ~  e the  court  jurisdiction. Sltqozt 2%. P O I P C I I ,  4 Wyo., 173; TT7ilsoi~ 
r. O f i s ,  71 S. I I . ,  4%. I f  uotice to  the  n a t u r a l  paren t  lias hcen relr- 
dcred unllecwqary by  a previous nlmntlo~l~nciit ,  such p:ircl~t is boui~tl 
by t h e  dccrcc,, n a s  t l ~ c  lioldilrg i n  12i(licrrtls 1 % .  Xatheaon ,  S S. D., 77. 
L i k c ~ ~ i s c ,  i n  Jaincs  r .  Janlclc. 3.i TT'asl~., G53,  i t  was held tha t  where a 
child is i n  the cnstotlg of i ts  f n t l ~ c r  and t h e  ulotlicr i s  l i v i ~ r g  scparatv 
ant1 apar t ,  licr consent is not c w m t i a l  to n proceeding for  its adoption. 
* 3 l l ~ c  lwr t ine t~ t  d ~ c i s i o ~ r s  :we to t h e  cffcrt that  even jnristlictional facts,  
o r  thost, ncccusary to sliow tha t  :I court or board of spcci:rl or liinitctl 
p o v w s  has  acted n ithi11 its jurisdiction, r r ~ y  be cstahlislicd by cstrinsica 
evidel~cc, i n  tlrc :11)scncc of a st:ltutc r q u i r i l r g  such fncsts to  appear  of 
record. In, re Tl'llltamc, 102 C:il., SO; T-an Drcsen 21. Szrect,  51  K. P., 
37s ;  T V d l i n m s  1 . .  ( 'ammat  A ,  27 Miss., 209. 

IIcrc ,  t l ~ e  reason :1nd cwwsc f o r  ~ ~ r o c c c d i n g  n i t h o u t  tlic c o ~ ~ s c r i t  of 
Martliu tTolinsoii, since slle hat1 forfcitcd licr riglits of rustody, etc , 
nndcr C. S.,  189, m a y  hc slron t i  by cstr insic  cvitlei~re i n  a id  of upholtl- 
i ~ r g  the  ra l id i ty  of tho proeccditrg, f o r  :I tlccrcc of adoption is not ncccs- 
~ a r i l y  in1 d i d  bwause i t  docs riot rcritc,  nor  tllc pckitio~i allcgc, tl1c1 
asscnt of the parcuts  o r  facts  cscusing t l ~ c i r  assent. l 1 7 ~ l \ o n  1 ) .  O / l \ ,  
'71 K. IT., 483. S w ,  also, Prazrfo~-tl  r .  11'tlaoil, 139 Ga., 465. 

I do not agrcc to  t h c  prol)osition statcd in  1 R. C. I,., 603. airtl ap-  
proved by tlic major i ty  opiiiiori, f o r  I do not tliink it  is su l~por tcd  ly  
tlie wciglit of : iut l~ori ty  o r  the  11ett~r-~oilsidcred. decisions, that  jurisdir- 
tion i n  at lopt iol~ c:iscs, both as  to the subject-rri:~ttcr of the  judgnic~rt 
and  a s  to  the  persons to  be affected by i t .  "must appear  oil tho rccortl, 
and  ererytliii ig n ill  be presuriictl to  be \T itliout t h e  jurisdiction ~ l ~ i c * l i  t l o c ~  
not distinctly nppc:rr to bc n i t l i in  it." 111 tlie first place, when a court 
h a s  at ta ined tlie digni ty of a court of record, there is  a presumptiolr 
i n  favor  of i ts  jurisdiction and  t h e  rightfullrcss of i ts  dccrees, when 
it assumes to act,  n r d ,  ulitil  i t  h a s  a t t a in td  burh dignity, i t  h a s  ire 

record by  which i t  m a y  speak a t  all. 111 tlie sccontl l)lacc, c l c n  if it, 
jurisdiction be special i n  such cases, unless tho s tatute  rcquircb some, 

n r i t t o n  el idencc of i ts  j u r i d i c t i o n  to  be rnatle :ind l)rescrvetl, tllc gcir- 
c m l  rulc  resperting judicial officc,rs ant1 courts of limited authori ty  is  
t h a t  tlic jurisdictional facts, upon nllicli their  decrees rest, m a y  bc 
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shown by estrinsic evidence, oral or written, i n  the absence of a statute 
requiring such facts to  appear in the millutes or  other record of i ts  
proccediiigs. Jolly is. Foltz, 34 Cal., 321; Williams v. Cammack, 27 
Miss., 2 0 0 ;  Baynard 2'. Barnard, 119 Ill., 98;  Estate of RTilliams, 102 
Cal., T O .  

Ccrtaillly i n  a case like the present, a strict constrLction of these 
statutes ought not to be applied for the purpose of thwirt ing the will 
of tlio adoptive parent, and disinlieriting an adopted chdd in favor of 
tlie kindred by blood, whom tlie adoptive parent had s o ~ g h t  to exclude 
fro111 part icipati~lg in liis estate by the adoption of tlie child of another. 
Ratlier in such case, it  seems to me, a liberal operation and intendment 
should be given the statutes to support a proceeding taken in good fai th 
tlicreunder. Cofw v. Scroggins, 08 A h . ,  342; Fosburg v. Rogers, 114 
?do., 134. 

Speaking to tlie qucstio~i in ,Yugcnt T. Powell, 4 Wyo., p. 186, Clark, 
J., said : "It  must bc admitted in the bcgillnii~g that  a proceeding in 
adoption was wholly unkilown to tlie common law, and in our system 
of jurispruderlcc it is purcly a statutory ninttcr. Hence it follows that, 
in order to give any validity to sucli procecdil~gs, they must have been 
conducted ill substantial conformity with the provisions of the statute, 
a ~ d  its requirements observed; but, iiotnithstaiiding this, it  ought not 
to  bc ovorlooked, in the csainination of cnscs growing out of tlie csercise 
of this statutory riglit, that  the riglit is a beneficial 01 e, both to the 
public and those imnlcdiately concerned in its escrcisz. . . . I n  
casos of this kind it is not tlie duty of the court to bring the judicial 
microscope to brar  upon tllc case, in order t h a t  every slight defect 
might be enlargcd and maguificd, so that a reason might bo found for 
declaring invalid nu act consuinmntcd years before, but rather approacli 
the casc with the inclination to upliold sucli acts, if it  is f(1uad that  tlierc 
was a substautial complia~lco with tlie statute." 

I recogllizc the force of thc argunicnt that  the rights cf parents over 
their children should liot be lightly dcnlt witll, or  easily swept away, 
and with this I readily co~rcur ;  but jcalous as the law may be of tlic 
rights of natural  parents over tlicir cl~ildrcn, with all due defcrence, 
it  seems to me that in thc casc a t  bar this solicitude 11 1s rcaclied the 
stagc of "a vaulting arnbitioil wliicli o'crleaps itself a ~ l d  ' A s  011 t'otlier 
side." There are other atloptio~l proc+acdi~~gs in Nortli ('arolina wliich 
may be affected by tlie prcscnt tlecisio~l. I think \IT arc' ~e t t i l lg  a p c c w  
dent which will rise ul) to trouble us in tlie future. 

F o r  tlio reasons giveii, I must disscnt fi.0111 tlie judgu eilt to be rcn- 
dered in  this case. 
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RUFUS SANDERS v. JOHN H.  GRIFFIN ASD WIFE, SARAH E. GRIFFIN, 
E. J. l3OTLES AKD WIFE, LUCY E. BOTLES, A N D  TIIE FIRST NATIONAL 
BANI< OF WILSON, NORTH CAROLINA. 

(Filed 24 hfarch, 19'26.) 

1. Evidcnce-Teleplione---Convcrsatio~~~-Hearsay---Circumstantial Evi- 
dence. 

l\'licre a trlepl~me conrersntio~i is othermiw compete~lt, it is not ob- 
jectio~~nble for a nitnehr who has heard it only from one end of the line 
to testify to what lie lml lleard, when the spenlcer at the other end has 
been sutticic'ntly identified by circumstantial evidence, and the part testi- 
fied to allti other circu~usta~~ces in evidencc clearly indicate the subject- 
matter of the conrerwtio~i ns bearill:: upon certt~in material facts, 
thong11 other parts of the co~iversation c:lii~iot be give11 by the witness 
testifying. 

2. Contracts-Parties-Beneficiaries-Actions--Blls and Notes-4ollat- 
erd Security. 
Whrre a bank has loaned money on the note of the borrower, with n 

note secured by mortgage as collateral under an agreement that the 
collateral note sliould ilot be nor was it marlied paid: Hcld ,  the bank, 
relyiug on this agreement and lending the money on the faith that it 
should not be canceled gets a good title to the collateral note. 

3. Appeal and EITO-Evidence-Reference--Findings. 
The approval of the trial judge of the findings of the referee in the 

case referred, are not reriemable on appeal when they are supported by 
sufficient legal evidence. 

APPEAL from Cranmer, J., a t  November Term, 1925, of WILSON. 
N o  error. 

At  May Term, 1925, by consent, the action was referred under the 
following order: "In the above entitled case, by consent, it  is ordered 
that  this action be referred to David Isear, referee, who mill take the 
testimony of such witnesses as may be offered by the  parties hereto and 
report his findings of fact and conclusions of law thereon to this court. 
I t  is further ordered that  if no exceptions are  filed to the findings of fact 
and conclusions of law, then this  action is remanded to the clerk of the 
Superior Court of Wilson County for final judgment and disposition." 

On  3 August, 1925, the referee filed his  report, together with the 
evidence taken. The  findings of fact are as  follows: 

"A. That  on or about the 5th day of November, 1920, Rufus Sanders 
sold t o  J o h n  H. Griffin a tract of land in  Wilson County, for  $9,000.00, 
the purchase price being evidenced by six notes of $1,500.00 each, one 
due ninety days from date, and the other five due 5 November, 1921, 
1922, 1923, 1924, and 1925, respectively, the notes being secured by 
mortgage given by Griffin to  Sanders upon the land, recorded in  Book 
126, page 125. 
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"11. T11:lt the t l ( d  fro111 Rufus Sariclers to Jolin H Griffin is in 
o r t l ~ ~ ~ n r y  for111 a~l t l  aftcr dcscribil~g the real cstatc conveyed by metes 
an(1 l ~ o u l ~ d s  tllc dcscril~tion closcs \\.it11 these words: containing 66 
news, more or less, niitl bcil~g tlic \cry lot of 1a11d con~eyed unto Zack 
F. Gill, a s  up011 rcfc'rc'11ce to his tlcctl duly recorded in the register's 
officacr of Wilson Cou l~ ty  ill Book 116, lmgc 354.' 

' ' ( I .  T l ~ a t  tl~crcilfter, 011 tllc s ;mc day, Griffin sold the land to the 
dc4'clitlant, 13. J .  Boylcs, mtcl csecutcd u ~ ~ t o  liim a deed TI liicli contained 
the. follouing lauguag(~:  ' T l ~ c  a s su iup t io~~  of tlie pnrtg of the second 
part  (I:. J .  13oylc;i) of :I certain mortgage i~~deb tcd l~ess  outstandirlg 
against real cstatc 11crciuaftc.r described in  the sum of $0,000.00, i n  
favor of Rufus Sandcm.' Tlic consideration passing from Bogles to 
Griffin bcG~g $3,000.00, and the assumption of tlic niorgage. 

"I). Tliat alnlost inlnicdiatcly tlicrcaftcr, Sanders was notified by 
BoyIes or Griffin of the sale of tlie property by Griffin to Boylos. 

"E. That  the note due in ~ i ine ty  days was duly paid arid is not in 
controversy in this action. 

"F. That  whcn the second uote for $1,500.00 fell due, 5 Sovember, 
1921, Sanders called upoil Boyles for paymcnt and Boyles did not pay 
it vhen  due. 

"G. That  between 5 Xovember, 1921, and 11 February 1922, Sanders 
left the note with his attorney, with instructions from Sanders to collert 
i t  and that  if i t  was not paid, to sell under mortgage. 

"H. That  Sanders was subsequently informed by both Boyles and 
his attorney that  the money to take u p  the note could n l t  be raised by 
Boyles, except by placing the note with the bank as collsteral. 

"I. Boyles, not having the money, arranged with Col. John F. Bruton, 
president of the Fi rs t  National Bank, to borrow $1,500.00, agreeing 
to put  up  this note as  collateral. 

"J. Tha t  thereupon, Boyles went to see Sanders' a t  orney and ob- 
tained from him the note in question duly endorsed, 'Rufus Sanders, 
by his  attorney.' 

"K. Tha t  his  attorney knew the purpose for which the note mas 
transferred and acted after consulting Rufus Sanders. 

"L. That  Mr. Boyles, after receiving the note from S a  iders' attorney, 
carried i t  t o  the bank and placed i t  as  collateral to a loan, the proceeds 
of which he paid to Sanders' attorney for Rufus Sanders. 

"M. T h a t  Rufus Sanders accepted the proceeds derived from the 
transfer of said note under circumstances which should have put him 
upon notice as to the method of i ts  procurement. 

"0. Tha t  Rufus  Sanders has been in possession of said real estate 
since 18 August, 1923, which real estate is reasonably worth 9. yearly 
rental of $360.00. 
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Froill the foregoing conclusions of fact, your referee finds the follow- 
ing coriclusio~is of law : 

"1. The  defendant, John H. Griffin, is entitled to no reduction in the 
original indebtedness by reason of any discrepancy between the descrip- 
ti011 in the deed of the plaintiff and the acreage actually conreyeci. 

"2 .  Tliat T h r  First  Sa t ional  Bank of Wilson is entitled to participate 
in the ~)rocceds of the sale of said real estate. 

"3. The plaintiff is chargeable uit l l  a yearly rental of $360.00 from 
18 Llugust, 1923. 

"-2. A resale of said real estate must be had." 
A l t  No~ernhr r  Terrn, 1983, the court below found: ''The findings of 

fact of the referee as set out in the report of the referee, and a part  of 
the record of this cause, are hereby in all respects affirmed and approved 
and by the court adopted as the true facts in this cause." Judgment 
was rendered in accordance with the findings of the referee, etc. The 
plaintiff duly excepted to the judgment and assigned error. The  ma- 
terial assigllments of error will be considered in the opinion. 

Connor d IIill for plaintiff. 
0. G. Rand and TT'. A.  Lucas for defendants. 

C L A R I ~ ~ ~ ~ ,  J.-B. J. Roles testified as follows: "I recognize this note. 
I t  never came into niy possession a t  all. I t  came inti Col. Bruton's 
possession a t  the bank. I assumed the payment of this note. When the 
note came due money was tight and I told Mr. Sanders I could not 
pay it. Sanders' attorney called on me several times for the money. 
I told him that  I could not pay it, but would see if I could get Col. 
Bruton to take it up. I told Sanders' attorney this in Sanders' presence. 
I was in  Sanders' attorney's office right before the transfer. Sanders' - 
attorney called N r .  Sanders' phone number and addressed some person 
over the phone whom he called Mr.  Sanders. ( T o  that  portion of the 
eridence 'Sanders' attorney called Mr. Sanders' phone number and ad- 
dressed some person over the phone whom he called Mr. Sanders,' the 
plaintiff excepted and assigned as error.) I don't remember what 
Sanders' attorney said over the phone, but he told me to get the money 
from the bank the next day and the note would be transferred. H e  said 
that it would be all right. Sanders' attorney and I went to Col. Bruton's 
office with the note. Col. Bruton gave Sanders' attorney a check for 
the money. I never gave Sanders' attorney the check. I never had 
my hands on it." 

Plaintiff contends: "The purpose of this evidence was to fix Sanders 
with notice of the transfer of this note. I t  will be observed that  Mr. 
Sanders denies any such conversation. 'I never had any conversation 
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with my attorney over the phone or otherwise, authorizing him to 
transfer this note to the bank.' I t  will be observed that Sanders' at- 
torney does not testify to this telephone conversation. We therefore 
have a pure hearsay proposition from Mr. Boyles and it is submitted 
that it is incompetent as fixing Sanders with any conversation with his 
attorney at all." 

Col. John F. Bruton testified, in par t :  "Mr. Boyles :alled to see me 
about negotiating a loan, stating that there was an obligation outstand- 
ing on his farm. H e  stated that the note was worrying 1 im. I told him 
that we could lend him the $1,500.00 with the Griffin note as collateral. 
He left the office and in about five minutes returned with the note, 
which he pledged as collateral. Our records show that hct gave plaintiff's 
attorney a check for the deposit. I told Mr. Boyles thai, he would have 
to take the note up and not pay it off if it was to be placed as col- 
lateral." 

I t  will be noted that Boyles testified: That he told Sanders he could 
not pay the note, and in his attorney's presence told him that he would 
see if he could get Col. Bruton to take it up. H e  further testified that 
Sanders' attorney '(called Sanders' phone number." This testimony 
indicated that Boyles knew Sanders' phone number. The attorney 
addressed some person over the phone whom he called "Mr. Sanders." 
The note was in possession of Sanders' attorney when he called Sanders' 
phone number and was subsequently turned over to Col. Bruton as 
collateral security. The note was never marked ('Paid" and the testi- 
mony of Col. Bruton was to the effect that the note could not be paid 
off if he took it as collateral. The money was paid to Sanders' attorney, 
who did not mark the note ('paid." We think, under all the facts and 
circumstances of this case, the phone incident was scme evidence, a 
circumstance to be considered with the other evidence to fix Sanders 
with notice that the note was not to be paid off. 

Courts of justice recognize the useful intercommunic:~tion in modern 
life of the telephone. They are now installed in almost every home 
and place of business. They have become a necessity, i s  a medium to 
the conduct of business. 

A bystander, as was said in Lumber Co. v. Askew, 185 N. C., 87, 
could not go so far as to testify that he heard a conversation "between 
my father and Mr. Cobb"; because he did not know whether Mr. Cobb 
was at the other end of the line. This was hearsay. This part of the 
testimony was incompetent. I n  that case the principle was well recog- 
nized that it is not hearsay for a bystander to testify, under certain 
circumstances, to what he heard the party who was conversing over the 
phone say. 
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I n  At lan t ic  Coast Rea l ty  Co. v. Robertson, Exrs., 135 Va., 247, 116 
S. E., 480, the following was held admissible: "Q. 'What did you see 
your husband do and hear him say on the Sunday night you have re- 
ferred t o ?  A. H e  went to the phone and asked for the Stratford Hotel. 
R e  said, in a few moments, "Is  that  Mr. Burke?" and, in a few moments 
he said, "I ha re  been trying to get you for several days. I wanted to 
tell you that  I have decided not to accept your proposition," and in a 
few moments he said "Yes, but I have decided not to accept your propo- 
sition." Q. And he repeated that  twice over the phone on Sunday night?  
A. Yes, sir. Q. Are you absolutely positive of t h a t ?  -1. I am.' Tllerc 
have been many cases involving the admissibility of the testimony of a 
bystander who relates one side of a telephone conversation. N o  attempt 
mill be made to review these cases. So far  as  the rule has been formu- 
lated, it  is that  they are governed by the same general rules of evidence 
which govern the admission of oral statements made in original conversa- 
tions, except, of course, that  the party against whom the con~ersation 
is sought to be used must be identified; but the identity of the other 
party to the conversation may be established either by direct or circum- 
stantial evidence. 12 Ency. Evidence, 477; Wil l iamson ,  E'tc., v. King ,  
58 Okl., 120, 158 Pac., 1142." 

I n  Jrrhnston v. Fitzhugh, 91  Oreg. Rep., p. 252, it i s  said:  "If i t  is  
established prima facie either directly or by circumstantial evidence 
that the conversation took d a c e  between individuals who could be bound 
by the same if carried on face to face, i t  is competent for a bystander 
to  narrate that  par t  of the conversation which he hears, provided always 
that the statements which he heard are competent evidence. The  reason 
given by the court to the effect that  a witness could not give part  of the 
conversation unless he could give all of it, is fallacious. I t  often hap- 
pens that a witness can remember some part of the transaction and not 
others, but this does not exclude what he knows or remembers. I t  is t rue 
that 'when par t  of an act, declaration, conversation or writing is given 
in evidence by one party, the whole, on the same subject, may be in- 
quired into by the other.' . . . This, however, does not require 
that the account of the act. declaration or conversation must come 
entirely from the mouth of any single witness. I t  is ra re  in any case 
that any one witness may be able to testify t o  all the facts and circum- 
stances involved in  the contention. Generally, evidence is made up of 
'line upon line, here a little and there a little' : Isa.  xxviii : 10." 

I n  St. Paul F i r e  & Marine Ins. Co. v. McQuaid ,  114 Miss., 430 
(75 South, 255), i t  was said: "As to the law touching conversations 
over telephones: We think the law is well settled that  such conversa- 
tions are admissible in evidence. The  fact that  the voice a t  the tele- 
phone is not identified does not render the conversation inadmissible. 
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The ~veight to be given such evidence is largely left to the jury, or to  
the chancellor, when the case is tried nithout a jury." 

I n  N c C a r t h y  2%. Peach ,  186 hlass., 67, 70 IT. E., 102!), 1 Ann. Cas., 
801, i t  is said:  "The only question is whether a witness for the plaintiff 
properly was allowed to testify to what he heard the plaintiff say as a 
part  of an allcgcd conversation with the defendant over the telephone, 
the plaintiff being in Boston and the defendant in Chelsea, mid the 
witness being in the presence and hearing of the plaintif'. The witness 
had no personal knowledge with whom the plaintiff was talking, and 
did not hear anything that was alleged to have been said by the de- 
fendant, and did not know that  the defendant heard an:~thing that  the 
plaintiff said. . . . We think that  the evidence was properly ad- 
mitted. . . . The  evidence that  was admitted cannot be rcgarded 
as hearsay eridenee or declarations made by the plain iff in his own 
interest, simply because the witness did not know of his own knowledge 
that  the other party to the alleged conrersation was thv defendant, or  
that  there was any other party, or that  the defendant Eeard what was 
said." 

The present case is not like Xaleeby v. Brown,  190 N. C., p. 146, 
cited by plaintiff. I n  the Sa leeby  case, i t  was sa id :  "The mortgage was 
not canceled of record, but i t  was surrendered to the mortgagor and 
marked 'paid and satisfied', and the note also surrendered to mortgagor 
and 'canceled and destroyed.' " I t  could not be subsequently resuscitated 
and reissued as security for a new loan. 

I t  is t rue in the present case, that  Boyles assumed the payment of 
the Griffin notes and became liable to pay the plaintiff. I n  Parl ier  v. 
Miller ,  186 h'. C., 504, it is  said: '(Professor Minor, in his great treatise 
on Real Property, says: '?f the assignee (of the land) does thus assume 
payment of the mortgage debt, he  thereby becomes the principal debtor, 
and the original mortgagor i s  only liable subsidiarily as a surety. And 
while the mortgagee may continue to hold the mortgilgor personally 
liable upon his contract to pay the debt, notwithstanding the assumption 
of the mortgage by the purchaser of the land, he may also, it  seems, 
hold the purchaser directly responsible, though he is not a party to the 
agreement between the mortgagor and the purchaser-a right based s o m e  
times upon the principle that  one may sue upon a contr,ict to which h e  
is  not a party, if i t  be made for his  benefit, and sometimes upon 
the theory of the subrogation of the mortgagee to th,? rights of the 
mortgagor ( the surety) against the purchaser ( the  pr i  leipal debtor).' 
1 Minor on Real Property, see. 647; Baber v. Hanie, 113 N. C., 588." 

Boyles assumed the Griffin notes, secured by mortgaze, and became 
obligated to pay them. The note in  controversy, secured by mortgage, 
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was 0110 of a series tha t  h c  assumetl. I t  is found  as  a fact  that ,  to  t h e  
knowledge of tlie o w i ~ e r  of tlie note, the  inoucy oil the  note could not 
be raised by  Boyles unless th i s  note  be placed as  collatcral with the  
barik which was to  loan thc  rr1or1c.y. T h e  note was used a s  a basis of 
credit f o r  Boyles, with tlie owiier's kriowIctlge and  not rnarkcd 'paid.' 
T h e  money x a s  loaned by t h e  bank on the  fa i th  of it  being one of a 
series of notes securcd by  mortgage. T h e  rnoilcy obtailiccl f rom the 
barik was pa id  to the  plaintiff, owner. U ~ i t l ( ~ r  t h e  f i rdings of fact,  t h e  
intent  of tlie par t ies  was t h a t  the  notc  should bc used a s  collateral a d  
not paid, and this,  in  rnaliy respects, is  corroborated by the  conduct of 
t h e  part ies  t o  the  transaction. T h e  r ight  a n d  justice of the  matter ,  
wider  such circumstances, is t h a t  the  barik should not be the loser. T h e  
agreement should s tand a s  niadc by tho parties. E'urnz ture  C'o. v. P o t t e r ,  
188  N. C.. D. 146. 

T h e  evidence of rrcortl is sufficient to  sustain the  findings of fact.  
I t  is  said i n  B a t t l e  v. J l e rcer ,  157 N. C., p. 448: T h e  discretion of a 

t r i a l  judge a s  to findings of fact  is a e l l  statcd by  S t a t y ,  J., i n  S.  v. 
J a c k s o n ,  183 N .  C., 698:  'Tho findings of fact  of a referee, approved 
by the  t r ia l  judge, a r e  not subject to  rcview on appeal, if they a r e  sup- 
ported by a n y  competent e v i d e n e .  Dorse?y v. N i n i n g  Co., 1'77 X. C., 
60; I l u d s o n  ?;. X o r t o n ,  162  S. C., 6 ;  I I u n t c r  ?;. K e l l y ,  9 2  N .  C., 285.' " 

W e  do not th ink  i t  necessary, f r o m  the  view we take, to  consider the  
other  assignments of e r ror  se r ia t im .  F r o m  the  record we can  find 

S o  error .  

(Filed 24 March, 1926.) 

1. Estates-Remaindermen-Vested Interest-Heirs of the Body---Chil- 
dren-Rule in Shelley's Case. 

A conveyance of land to the grantor's daughter for life, with remainder 
over to "the lawful begotten heirs of her body," to be held in trust free 
from the debts of her husband and "for the special benefit of herself and 
children": Held, the rule in  Shelley's case does not apply, and the limita- 
tion over is to her children, who take a t  once a vested interest not de- 
terminable upon the contingency of their surviving their mother. 

2. Estates--Deeds and  Conveyances - Remainders--Vested Interest- 
Wills--Devises. 

One who takes a vested remainder may dispose of the lands by will 
that  takes effect during the continuance of the preceding life estate, but 
its enjoyment will be postponed. 
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3. Estates-Contingent Remainders--Vested InterestWords of Sur- 
vivorship. 

Ordinarily whcre the vesting of an interest in the rem:iinderman is 
postponed to the death of the first takcr, some expression indicating it, 
or importing survivorship, are used in the creation of thc estate. 

4. Same-Trusts-Postponement of the Possession. 
Where from a proper interpretation of the instrument creating it a 

remainder in lands is rested, a trust imposed that the e s t ~ t e  is to be held 
for determinative periods, for the benefit of those tnking aftcr the falling 
in of the precedent estate only postpones the absolute ownership of the 
remaindermen accordingly. 

CIVIL ACTION before Barnhill, J., at December Term, 1925, of DUPLIN. 
This was a civil action for partition instituted before the clerk of the 

Superior Court. One of the plaintiffs, Bessie L. Sasser, claimed a one- 
eighth undivided interest in the land as devisee of Mollie L. Williams, 
and also an interest in said land as heir at  law of Indiana S. Sasser. 
The defendants admitted that Bessie L. Sasser was entitled to an in- 
terest in the property as heir at  law of Indiana S. Sasiler, but denied 
that she was entitled to any interest in said land under the will of 
Mollie L. Williams. 

I n  March, 1858, Daniel Harper executed and de1ive:ed to Martha 
L. Williams a deed for the land in controversy, as follows, to-wit: 
"North Carolina, Duplin County. Know all men by these presents, 
that I, Daniel Harper, of the State of North Carolina, and county of 
Duplin, do for the natural love and affection that I have for my 
daughter, Martha L. Williams, wife of Barachas W. Wi liams, do give 
unto her my plantation that I now live on, lying on the cast side of the 
Wilmington and Weldon Railroad, and on the north side of Bear 
Swamp, adjoining the lands of D. B. Newton, David Wright and others, 
supposed to be 160 acres, which by reference to deed mill more fully 
show together with my dwelling-house and out-houses on the prerqises 
during her natural life and at her death to be equally divided between 
the lawful begotten heirs of her body. 

I further give unto my beloved daughter the following negroes, Old 
Oty, aged about thirty-eight years, Jackson, aged about 1 6  years, 
Squire John about 13 years, Cassey about 9, Winnie about 7, Sally about 
4, and young Oty about 9 months old and their increase during her 
natural life but I reserve my lifetime in the land and negroes and after 
her death to be divided and disposed of as the above land and not to be 
liable nor subject to any debts heretofore made by her husband nor any 
that he may contract hereafter nor any future husband not to be disposed 
of by him in any way whatever, only to be used by her husband for the 



N. C . ]  S P R I N G  TERM, 1926. 455 

special benefit of herself, and children during her natural  life and a t  
her death to go in  the hands of Daniel B. Newton as special trustee 
for the  lawful begotten heirs of her body and for him as they become 
2 1  years old to divide and hand over to them as the law directs i n  all 
such cases all the above named property I do warrant  and defend the 
title to my  daughter against the lawful claims of any and all persons 
whatsoever. Bu t  by the mutual  consent of my  daughter I have the use 
of the above property or any portion of i t  that  I may want during 
my life. 

I n  testimony whereof, I hereunto set my hand and seal this the 11th 
day of March, 1858. DANIEL (his X mark)  HARPER, (Seal) .  

Signed, sealed and delivered in the presence of 
DAVID WRIQIIT, D. BOWDEN. 

Before signed, I do reserve one quarter of an acre including my 
graveyard where my  wife Alisa Harper  and my grandchild is buried 
free from all encumbrances forever. 

DANIEL (his X mark) HARPER, (Seal). 

Signed, sealed and delivered in the presence of 
DAVID WRIQI~T,  D. BOWDEN. 

The  due execution of the foregoing deed is  proved in open court by 
the oath of D. Bowden, subscribing witness and ordered to be registered. 

Test : JOHN J. WIIITEHEAD, Clerk .  

Witnessed and ordered to be registered. THOS. I. KOONCE, Regis ter .  
Registered Book 22, page 368." 
After the pleadings were filed the question came before Judge Barn- 

hill for determination, and he rendered judgment, the pertinent portion 
of which is as follows: "It is adjudged that  said will of Mollie L. 
Williams was ineffectual to conley any interest in said land and that  
the pctitionrr, Bcssie L. Sassor, together with the other heirs a t  law of 
Indiana S .  Sasscr are  seized of a 1-7 undivided interest in said land, i. e., 
Bessie L. Sasscr is  seized of a 1-21 intcrest. This  cause is  remanded 
to the clerk to the end that  he may proceed herein in accordance with 
this judgmcrit." 

The  deforidar~ts contend that  the judgment as rendered is correct for 
the reason that  l lol l ic  Williams predeceased her mother, Martha I;. 
Willianis, and lierice had no interest in said land to d e ~ i s e  to her 
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niece. The plaintiff,  Bessie L. Sasser, contends t h a t  t h e  judgment should 
be reversed f o r  t h e  reason t h a t  t h e  said will of Nol l i e  L. Wil l iams 
conveyed to her  a one-eighth undivided interest. 

I I .  D. J o h n s o n  for  p la in t i f f .  
G'avin & B o n e y  f o r  de f endan t s .  
D o w n i n g  (e. Dou.nln,q for  d r f c n d n n t ,  Eoaa A. Sarser .  

B R ~ G D E K ,  J. It is  concc(1cd i n  t h e  briefs of t h e  par t i f s  t h a t  the rule  
i n  h'helley's case is  not involvctl f o r  t h e  reason t h a t  ihe  superadded 
words "equally tlivitlrtl bctwec~l the  lawful  bcgottrn hcirs  of her  hotly" 
bar  i t s  application. Il'ard v. tJonc.s, 40 N. C., 400; lZlills v. Il'horne, 
9,5 X. C., 3 6 2 ;  J o n e s  I ; .  I~VAirlrurd,  1 6 3  N. C., 244 ;  I I u u r  v. Sch los s ,  169 
N. C., 228;  l~lacli lcd,r/c a. S i m m o n s ,  180 N. C., 535.  

'I'llereforc, Mart l ia  I,. Wil l ia l~ls ,  t l ~ e  grarltcc i n  the  t l ( ~ t l ,  took there- 
u ~ ~ t l o r  a l i fe  (,state only with r c ~ a i r i t l w  to be "cqually c'ivitled between 
thc  lawful  bcgottcn hcirs of 11c.r botly," it  bo i~ lg  fur ther  provided t h a t  
"at her  tlcath to go into the hands  of l>anicl  U. S c ~ : t o n  as  special 
trustee f o r  t h e  lawful  bcgottcvl hcirs  of her  body, and f o r  him,  a s  they 
1)ccorne 21  y r a r s  oltl, to tlivitlc and hand  over to  t h r m  as t h e  l aw directs 
irl all such c:ws, a11 thc. a l ~ o v c  ~ l a n ~ c t l  propc'rty." I t  is n1;rnifest tha t  the 
-\vor(ls ('lawful 1,cgottt'11 11cirs of hcr  1)otly" a r e  not emplojed to designate 
:III c ~ ~ l t i r e  class to takc ill sucwssiol~ f r o m  gct lcrat io~l  to  generation or 
used in a tet.l~rlic:d S ( ~ I I W ,  but  r :~th(%r as  a rnrrc de.scr ip f io  p w s o n u n i m .  
I r c v ~ w ,  t h e  ~vort ls  "lawful l ) c g o t t c ~ ~ ~  hcirs of her  body" should be con- 
s t r u t ~ l  :IS clliltlroll. T h i s  i11tcrl)rct:ition is fu r ther  roinforccd and  estab- 
lisl~cb(l hg the l a ~ ~ g u a g e  of the tl(wl itself, and particularl,y t h e  following 
cl:rusc~ tllcwof, "o l~ ly  to  bc u s c ~ l  by her  Iiusbai~tl fo r  the  spceial benefit 
of 11c~scalf alltl c l~ i l t l r cn  t l u r i ~ ~ g  Ilclr na tura l  life, ctc." I'uc'irtt 1:. X a r g a n ,  
1:s S. ( I . ,  311; l ~ i z z c l l  7..  1,ouil ; I s soc in l i o i~ ,  172 S. C., 1 3 0 ;  ~11l)rigl1t v. 
. 1 / 1 1 1 ~ i ~ ~ l ~ l ,  172 S. C., :%:I; l i o m ~ q u y  T .  ( , ' u i~n ing l /a t ) t ,  1 7 4  X. C'., 209; 
l'rr!/11 1 ' .  .1 l l ~ t ~ ,  179 S. (1., :307; I l l u c ~ X ~ l ~ d q c  c. Bimrnon.~,  180 N. C., 5 3 5 .  

I T ~ ~ ( 1 ( * r  this  m ~ i s t r u c t i u ~ ~  M : ~ r t h a  L. Willi:lnis, the  grantee i n  t h e  deed, 
\voul,l t :~kt ,  :I l ifc tzstutc> \vith r t~~~i: l i l l ( lcr  to  her  cl l i ldre~l  to  be equally 
tli\.itlotl :IS they 1)c~o111tt 2 1  ,vc:lrs oltl. 

,, 1 11 t .  vital qnc~stioil i r ~ ~ n ~ c t I i : ~ t c ~ l g  ar iscs:  "Is t h e  relila ndcr vested or 
c*oliti ~igclit  ? "  J f  c o ~ ~ t i ~ ~ g ~ i l t ,  tht' will of Mollic Wil l iams v,11o predeceased 
t l l v  lift, tcwallt, M a r t h a  1,. Willinlns, is illcffcctual, a n  l t h e  plaintiff,  
1:cwic. r,. Sassvr, t:tli~>s llotllillg t h c r c ~ u n ( l ~ r .  I f  the  rcmaintlcr is  wstetl ,  
Il(ssic1 T,. Sassc,r took u l l t l t ~  said will the olle-cigl~th i n t ~ r 3 s t  of Mollie L. 
Willi:1111s i l l  said lan(1. 

7'11~3 rol~tclltioll  of tlic tlefwtlants t11:lt the  rclnailldcr is  contiiigeilt 
r w t s  111)011 tl1(1 t11001-y that  o111y tlw children of tho life teuant v h o  



N. C.] S P R I N G  T E R M ,  1926. 457 

survive her will take an  interest in the property. They rely upon the 
decisions of Richurrlson v. Richardson, 152 N. C., 705; Bouen z.. 
l lackney ,  136 X. C., 187; Sfarnes  c. Hill, 112 N. C., 1 ;  James v.  
IIooker, 172 ?rT. C., 780; X P T C P T  L'. Downs, ante, 203. I n  all of these 
cases there were words of survivorship or words importing survivor- 
ship in the instrument crrating the estate, arid these words of survivor- 
ship ne re  construed as referring to tlia death of the life tenant as the 
time for ascertaining or designating the parties entitled to the property. 
There  is no such language in the deed of Daniel L. Harper.  

I n  Pou,er C'o. P .  l f a y w o o d ,  186 K. C., 313, the question as to whether 
the remainder was vested or contingent mas fully discussed by Llrlams, J .  
I t  was the sole question for decision. The  distinction between vested 
and contirlgerit reniairiders was thus expressed: "The present capacity 
of taking cffcct in possession, if the possession were to become racant,  
and riot tlie certainty that the possessioil will become vacant before 
tho estate limited in rcmairider determines, universally distinguishes a 
vested remainder from one that  is conti~igent." I n  tliat case the devise 
was "to Williarri, during his natural life, and at his death to his eldest 
son; but if he should die leaving no son surviving him, then I give said 
plantation to my children, to be equally divided betneen theni." Therc- 
after  TVilliarn James Boylan was born to tlie life tenant, William 
Roylan, and died during his father's lifetime, and tliercfore before the 
llfe estate terminated. Continuing the discussion, J u s t i c e  Adurns says 
fur ther :  "Guided by the foregoing authorities arid others which are not 
cited, we are unable to concur in the argument tliat the vesting of tlie 
remainder was dependent on the decease of the life tenant during the 
life of the rernaindernian." 

I n  W i t t y  v. Witty, 184 K. C., 375, i t  appeared that  Leri  TTitty died 
in January ,  1672, delising his land to his \rife, Louisa W i t t - ,  for life, 
and a t  her death, or if she married again, the lalid was to be sold at 
public auction and the proceeds to be divided equally among "my law- 
ful  heirs." At the time of his death the testator was surrired by five 
children, all of nhom died before the death of the life tenant. E. 11. 
TTTitty, one of the children of the testator. died before his mother, the 
life tellant, d e x i s i ~ ~ g  his interest in the laud to his nife,  Xrs .  E. 11. 
Witty, for  life, with remainder to his adopted son, Mark TTitty, J r .  
Stacy, J., says : "It is provided that  the remainder after the life estate 
is to be d i v i d ~ d  equally among 'my lanful  heirs,' sin~pliclter, and this 
imports a division among those who mere the heirs of the testator at 
the time of his death, and who took in right at that  time, though they 
uere  not to come into actual possession and enjoyment until the pre- 
vious benefit, intended for their mother, should terminate hy her death." 
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And further, "the fact that  the direction is to sell the realty at the 
expiration of the preceding particular estate and to divicle the hroceeds 
derived therefrom ordinarily would not affect the general rule as to 
when the remainder i s  to vest." 

The various shades of definition and distinguishing marks of vested 
and contingent remainders are  fully discussed and classifid in the Hay- 
wood case and the Wit ty  case. These cases summarize an3 gather up in 
clear expression the pri&iples reaffirmed in a long line of d&ions fi-om 
Bm'nson v. Wharton, 43 N. C., p. 80, to the present tilr.e. Under the 
authority of the reasoning in these cases we hold that  Mollie L. Williams 
took a vested remainder in  the land, and that  therefore h m  will convey- 
ing her interest to Bessie L. Sasser was effectual to transfer her interest 
to the said Bessie L. Sasser. 

While i t  is true that the deed ~ r o v i d e d  that at  the dei th  of the life 
tenant the land was to be held by a trustee until the remainderman 
should arrive at  21 years of age, this fact does not affeci; the principle 
regulating the time of vesting of the estate in the remilinderman. I t  
simply postponed the time of enjoyment. 23 R. C. L., 539; Starnes v. 
Hill, 112 N.  C., 1; Bank v. Ballard, 83 Ky., 481; Tay'oe v. Nosher, 
29 Md., 443; Schojield v. Alcott, 11 N.  E., 357; L. R. A., 1918-E., 1127. 

Holding, therefore, as we do, that  Mollie L. Williams took a vested 
remainder, the judgment must be 

Reversed. 

H. F. WALTER AXD THE F I R S T  NATIONAL BANK OF KINSTON, N. C., v. 
J. L. KILPATRICK A X D  G .  G .  MOORE, TRUSTEE. 

(Filed 24 March, 1926.) 

1. Bills and Notes-Negotiable Instruments - Statutes -- Mortgage- 
Trusts-Deeds and Conveyances-Acceleration of Maturity-Nonpay- 
ment of Interest. 

The negotiability of notes in series each containing ail unconditional 
promise to pay a certain sum of money at  a fixed future time to the 
order of a specified person, C. S., 2982, 2985, is not affected by provisions 
stated therein that they are secured by deed in trust on cr mortgages of 
certain lands, C. S., 2986, or the expressed condition contained in the 
mortgage accelerating the maturity of each and all of :he notes upon 
nonpayment of interest on any of them, when it is due and payable. 

2. Bills and Notes-Maturity Accelerated-Determinable Bisue. 
An instrument payable on or before a fixed date is n~?gotiable under 

the provisions of C. S., 2955, and is not affected by C.  S., 2982(3), requir- 
ing that it be payable at a determinable future time. 
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The endorsement of a note "without recourse" does not impair the ne- 
gotiability of the instrument, but qualifies the endorsement (C. S., 3010). 
by which the endorser warrants only the genuineucss of the instrument: 
that he had a good title; that he and prior endorsers had capacity to 
contract; that he had no knowledge of any fact which could impair its 
validity or render it  valueless. C. S., 3046. 

4. Same-Presentmen&Di+onor. 
Where one has acquired a negotiable instrument by an endorsement by 

a holder without recourse, there is no implied warranty on the part of 
such endorser that the inqtrument mould be paid by the nlnlier on pre- 
sentment according to its tenor, or that  if the necessary proceedings up011 
dishonor should be talien he would be liable thereon. 

A prior registered mortgage on lands given for the security of notes in 
series, is notice to the holders of the notes of conditions agreed up011 
between the original parties a s  to priority of payment of some of the 
notes in the series over other notes therein, and such priorities of pay- 
ment are  enforceable against the others in realizillg upon the securities 
in a sale of the mortgage premiums, without affecting the negotiable 
qualities of the notes thus secured. 

6. S a m e P r i o r i t y  of P a y m e n t B r e a c h  of Warranty. 
The endorser without recourse of one or more of negotiable instru- 

ments in  series, does not breach his warrantF as such endorser by a 
provision in a prior registered mortgage securing their series of the notes, 
giving other of the notes in the series a preference in payment out of thc 
proceeds in the sale of the mortgaged lands. 

7. Same-Waive-Option-Estoppel. 
Where some of a series of negotiable notes are given priority of pay- 

ment i11 a registered mortgage, and others without such priority arc 
endorsed without recourse by the original payee, the latter is  not estopped 
from insisting upon his right of priority of the other notes so secured. 
and such is a matter of his option. 

APPEAL by plailitiffs f r o m  Barnhill, J., a t  Kovember Term,  1925, of 
LENOIR. NO error .  

Action to enjoin and  restrain sale of land, under  power of sale con- 
tained i n  deed of trust,  t o  reform said deed by s tr iking therefrom a pro- 
vision relative to  p r io r i ty  i n  payment  of t h e  first three notes secured 
therein f r o m  proceeds of sale of l and  conveyed thereby, and  for  judp- 
ment  t h a t  a l l  t h e  notes secured by said deed of t rus t  shall be paid equally 
a n d  ra tab ly  f r o m  proceeds of sale by trustee o r  by commissioner under  
decree of foreclosure. 

On I Kovember, 1919, H. C. W h i t e  conveyed to G. G. Moore, trustee, 
a t rac t  of land,  s i tuate  i n  Lenoir County, to  secure the payment  of six 
notes, executed by  him, and  payable to  the  order  of J. L. Kilpatr ick,  
t h e  consideration f o r  said notes being the  balance due  on the purchase 
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price of said land, sold and conveyed by Kilpatrick to White, by deed 
of same date. F ive  of said notes, each for the sum of $5,539.SS, became 
due, according to their tenor, successively, on 1 January,  1921 to 1925, 
inclusive; the remaining note for $391.20 becomes due on 1 January ,  
1926. Immediately upon the esecution of said notes b,i H. C. White, 
defendant, J. L. Iiilpatrick, payee named therein, endorsed the three 
notes, due 1 January ,  1924, 1925 and 1926, respectivc,ly, ~vitliout re- 
course, and transferred same for value, and before matu~.i ty to plaintiff, 
I-I. F. Walter;  thereafter, the said H. F. Walter, for  vslue, and before 
maturity, transferred the notes due on 1 January,  1924, and on 1 
January ,  1926, to his coplaintiff, the Fi rs t  Kational Bsnk of Iiinston, 
S. C. At tlie date of the coinmencement of this action, to wit, 3 Febru- 
ary, 1922, J. L. Kilpatrick was the holder, as payee, of the three notes, 
first maturing, and plaintiffs were the  holders, as endorsers of the three 
remaining notes, as  herein stated. Each of said notes contailis on its 
face the following words: "This is  one of a series of notes secured by 
deed of trust or mortgage and it is agreed that the failure to pay any 
note or interest wlieri due shall cause all to become due and payable 
immediately." Interest on all of said notes to 1 Janua ry  1921, has been 
paid;  no other or  further paynient has been made on m y  one of said 
notes. 

The deed of trust, executed by H. C. White to  G. G. Noore, trustee, 
and duly recorded, contains a provision in the following words: "In 
case of sale under the power, the first three notes slid1 have priority to 
the funds." 

Plaintiffs, in their complaint, alleged that  these word,l were inserted, 
after the execution of tlie deed of trust, by interlineation, without the 
knowledge or consent of plaintiffs; this allegation is deilied by defend- 
ants. Plaintiffs further allege that  the effect of said interlineation is to 
exclude plaintiffs from any participation in the  proce3ds of tlie sale 
of the land conveyed by the deed of trust, for the reasoil tliat said land, 
if sold now, would not bring a price more than sufficient to pay the 
three notes, first niaturing; that  if the first three notes, now held by 
J. L. Kilpatrick, sliall first be paid in full out of tlie ~roceeds of the 
sale of the land, 110 sun1 will be left in the liands of tl e trustee to be 
applied on the payinent of tlic remaining notes now held by plaintiffs. 

Plaintiffs  pray judgment that  said provision be declared void, and 
tliat the holders of all said notes, secured in said deed of trust be de- 
clared entitled to payment from the proceeds of tlie sale of said land, 
equally and ratably. 

The  issue submitted to the jury was as follows: 
"Was the deed of trust from TVliite to Xoore, t ru s tx ,  recorded i11 

Book 64, page 362, Lenoir registry, altered and changed after the  
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execution ant1 delivery of said deed of trust and the notes thereby secured 
by inserting therein tlie clause, ' In  case of sale under the power, thc 
first tliree notes sliall liave priority to the funds,' as alleged in the com- 
plaint ? ,\l~sn-er : T o . '  " 

From jutlgn~c~it ,  declaring (1 )  tliat the deed of trust, as recorded, 
contaiuillg tlic provisio~i recited ill the issue, is valid and binding as  to 
all its terms, ns same appear tlicrein, ( 2 )  that the first tliree notes, held 
by J. 1,. I i i l p t r i c k ,  are elltitled to priority in payment out of the pro- 
ceecls of tlic sale of tlie land untler tlic power of sale, contairled ill the 
deed of trust, ( 3 )  that the notes lleld by plaintiffs, are entitled to partici- 
pate in the procc~eds of said sale, oidy after the p a p e n t  in full of tlie 
notes held by J. L. Iiilpntriclr, and (1 )  tliat tlle order lieretofore entered, 
enjoil~illg and restraining the sale of tlie land by the trustee be dissolved, 
plaintiffs appealed to tlic Supreme Court. 

Rouse LC Rouse and F.  E. Wallace for plaintiffs. 
Cou-pcr, 1.7'1tiiaX cr LC. Al len and S t s f ton  cf Grccne for t l c fe~ t t la~ t f s .  

Colvmn, J. The ~ o t e s  held by plnintiffs autl defcnclants, a t  tlie corn- 
n~cncemcnt of this actioll-esecutctl by II. C. Wliitc, each conta i l~ i i~g all 
unconditional promise to pay a certain sum of money, a t  a fixed futurv 
time, to tlie order of J. L. Iiilpatric-li-arc in form ilcgotiable instru- 
ments. C. S., 2982, 2985. The recital on the facc of each note, to wi t :  
"This i s  one of a series of notes secured by deed of trust or mortgage" 
does not affect tlie negotiable character of the 11,otcs. C. S., 2986. 
T r u s t  Co. 2). Lcgge t f ,  185 N .  C., 65, 29 ,I. L. R., 709 n ;  Critchcr 7>. 

Ballard, 180 N .  C., 111; Zol lman  zl. Jackson  l ' ruc t  LC. Nar'. B a n i ,  
32 L. R. A. (K. S . ) ,  858, wit11 note; nor do thc words in said recital, 
"and it is agreed that tlie failure to pay any note or intcrcst wlwn 
due shall cause all to become due and payable immediatcly" r c d r r  the 
notes nonnegotiable. The  agrccmcl~t is valid. T r u s t  C'o. z7. Dujrfy, 
153 N. C., 62. lZccelcration of the maturity of a note, or of notes in a 
series, as the result of the failure of thc maker to pay intcrcst, or to 
pay one of the notes of said series, when same becomes due, a~cordii ig 
to the tenor of the note or notes, by virtue of an  agreement to that 
effect, appearing ill the face of the note, or notes, does riot make the note, 
or notes of the series, payable upon a contingency, and therefore non- 
nrgotiable, within the meailing of C. S., 2835. The agrctme~it  for 
acceleration may be enforced as against the rilalier by the lioltler of 
the note or notrs in the series, a t  his option. l l ' h i f c  1 % .  H a f t  her  (Tcnn.) ,  
188 S. W., 60; Chicago Railua?y E q u i p m e n t  C'ornpang v. J lcrchu t~ l \  
S a t i o n a l  B a n k ,  136 U .  S., 34, I>. Ed., 3.29; 11'1lson c. C a ~ ~ p b e l l ,  110 
Mich., 580, 68 N. W., 2i8,  35 1,. R. A., 51.2; Clark r .  Skeen ,  6 1  Ran.,  
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526, 60 Pac., 327, 40 L. R. A., 190. A n  instrument payable on or before 
a fisod date is, by statute, C. S., 2083, payable a t  a determinable future 
time, witliiii tlie nlcanilig of C. S., 2052(3). 

,I provision for tlic acceleration of the maturi ty of a note, or of 
notcs ill a series, upon default of tlie maker, is not automatic; such 
uccclcratioii is a t  tlie option of tlie holder or holders of tho iiote or notes; 
tlic option may be exercised by a lioldcr only upon default by the maker. 
By pnyiiig tlie intcrcst ~ v l ~ c i i  due, or by paying each not? of the series, 
as it iiiatures, ill accordance with liis promise, the ~nal icr  (mi deprive the 
lioldcr of any a i d  a11 rights uncler the ngrcenlent for acceleration; tlie 
riglit to accclcratioii may be ~ a i k e d  by the liolder of the note or notes, 
coiit:~iiiing the agrccnlciit. ,hi action upon a note :Lccrues, a t  its 
niaturity, accordiiig to its tenor, liotwitlistandiiig a prov sion for accel- 
crt~tion, if :~cccleratioil is  waived or not enforced by the holder. 18 
li. C. L., 009, see. 07;  6 C. J., p. 133, scc. 237-242, p. 415, see. 610. 

Tlie liotcs licld by l)laiiitiffs were ciidorscd by J. L. Kilpatriclr, paycc 
nan~cd  tlicrcin, who I\ rote above liis siglinture on tlie bacir of eacli ~iote,  
tlic worcls, ' ( ~ i t l i o u t  r c c o ~ r ~ e . "  This  is :L qualified cndorscment; its cffcct 
is to constitute tlic cudorscr a iiicrc assignor of tlic titlc to .he notc, wliicli 
lie licld nt tlic date of tlic cnclorsciiicnt. I t  docs not iiiipair the iicgoti- 
able cliaractcr of tlic iiotc so ciidorscd, C. S., 3019. U a , ~ l i  v. Bratzson, 
165 N. C., 344;  ELL^ v. l l u t ~ l ~ ~ t - ,  151 N .  C., 359; E U U ~ L S  1 ) .  E'rcentan, 
142 N. C., GI. B y  this qudificd ciidorscnicilt of thct notes, J. L. 
Kilpatrick narraiited (1)  that  tlie instrunlcnt is gciiu lie a i d  in all 
rcspects nl iat  it  purports to bc, ( 2 )  tliat lie l i d  a good title to it, 
( 3 )  that  13. C. White, tlic iiiakcr, and tlie only lhi01' party tlicrcto, liad 
capacity to coiltract, a i d  (4 )  tliat lie l i d  110 1~iiowlcdg;e of any fact 
nllicli \\.auld inipair tlic ~al ic l i ty  of tlie iiote or rciidcr it 1 aluclcss. C. S., 
3046; Snzz11~ v. Codwin,  145 N. C., 2-12. 1Ie did not ciigage by liis 
qualified ciiclorscincnt tliat, oil duo prescntniciit, tlie liotc uould bc paid, 
accordilig to its tenor, or that  if the note \ \as dislioiiored a i d  tlic iieccs- 
sary proceedings on dislionor sliould be taken, lie would pay tlie ai~iount 
tlicrcof to the lioldor of tlie note, C. S., 3047. I I i s  liability to plaintiffs 
on said notes is tliat of a qualified ciiclorser; not tlinl of a geiieral 
cndorscr. 

Wlicn plaintiffs becail~e tlie lioldcrs of these notes, for value a i d  be- 
fore maturity, by virtue of the transfer of the same b , ~  tlic qualified 
elidorsenlent of J. L. Kilpatrick, eacli notc carried with it tlie personal 
credit of II. C. Wliitc, tlic maker, i n  support of his pon t i se ;  ? ' m a t  Co. 
v. L e g g c t t ,  s u p a .  l'laiiitiffs a rc  holders 0.f said notcs, 111 due course; 
in their haiids, tlie notes are frco from any defect in tli,, title of J. L. 
Iiilpatrick, and free froni defci~ses available to 11. C. White as against 
J. L. Kilpatricli. Tlicy iiiay ei~forcc payinci~t of cacli of said iiotes, 
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accorcliiig to i ts  tenor, fur the full ainount, C. S., 3038. There is no 
coi~tcntion upon this :ippcaI, that  there has been a breach of any of the 
~ \ ; ~ r r m i t i c s  iuade by J. L. Iiilpatrick, as a qualified cudorser, to the 
plail~tiffs :IS subsequcnt holders of the notes. 

111 atl~lition to tlie personal credit of 11. C. White, upon which plain- 
tiffs nlap rely to cnforcc p:lyn~cnt of the notes, each note is sccuretl in 
the t h t l  of trust csecutcd I y  11. C. White, conveying the land described 
tllcrciil to G. G. lloorc, trustce. The  security for each note transferred 
l y  J. L. Iiilpatricli, as a qualified endorser, passes with tlie note, as an 
inciclcl~t thereto, to subsequent endorsers. This  i s  elementary. Smith v. 
G o d c i n ,  supra. This security arises from and is determined by the 
provisions of the clcctl of trust esecutcd by H. C. White to G. G. Moore, 
trustce, colitcrnporancously nit11 the esccution of the notes. The  notes 
rccite on tlieir face that tlicy arc  secured in a deed of t rus t ;  the deed 
of trust n as duly recorclccl. 

Plaintiffs, as subsequent endorsees, are entitled to the benefit of all 
security, which the payee and endorser had for the payment of the 
notes, a t  the time of the cntlorsenlent-i~eitller more nor less. To the 
extent to which they relied upo11 the deed of trust, they took tlie notes 
subject to all its terms and provisions; by the espress provision of the 
deed of trust, the three notc~s, sccured therein, first maturing a i d  remain- 
ing in  the hands of J. L. Iiilpatrick, had priority upon the fuilcls arising 
from the sale of the land coiireyed therein; paymelit of these notes, 
endorsed by J. L. Iiilpatriclr, who thereby assigned his title thereto, 
and noTY held by plaintiffs, n h o  claim title under the qualified endorsc- 
ment, with notice of such provision, a t  least, by virtue of the registration 
of the deed of trust, cannot he enforced, out of said funds, until the 
payment in full of the three notes first maturing, now held by defendant, 
J. L. Kilpatrick. The  jury has found that  tho provision relied upon by 
J. L. Kilpatrick v a s  not inserted in the deed of trust after its execution 
and delivery. The  provision is  ral id as between the payee of the first 
three notes and the holders of the remaining notes who acquired their 
title under the qualified endorsement of the payee. There is no error in 
the judgment. 

The  fact that  the notes, held by plaintiffs, a re  postponed as to pay- 
ment from funds derived from the sale of the land, conveyed by the 
deed of trust, for  the purpose of securing these notes, as well as the 
notes held by J. L. Kilpatrick, cannot be held to  impair their validity, 
or to render them valueless in breach of his warranty as  a qualified 
endorser. The knowledge of this fact by the qualified endorser is not 
a breach of warranty by h im in the negotiation of the notes. There 
is evidence upon this record tha t  H. F. Walter had actual notice of the  
provision in the deed of trust relative to  the priority of the first three 
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i~otcs securccl therein; tlie First  Natioiial Bank of Iiinston, S. C., had 
c.oi~structirc notice a t  least of tlle prorision, from the registration of the 
t l t ~ t l  of t rus t ;  the recital on the face of the notcs, a t  the time they were 
trai~sfcrrcd to the b:1111\-, ccrtaiiily was sufficient to put  the bank upon 
notice as to any tcrius and. provision in the deed of trust, affecting 
the security tlicreiii for the payment of tho notes; if tlie bank relied 
u p o ~ l  the d ~ ( d  of trust, in purcliasing. the notes, it  should h a r e  ascer- 
taillet1 its t c r r ~ ~ s  and p r o ~ i s i o ~ ~ s .  . 

The eridcnce offered a t  the tr ial  tends to show that  tke notes held by 
p l a i ~ ~ t i f t s  were euclorsctl ant1 assigiicd by J. L. I<ilpatrick to H. F. 
Walter, pursunut to an ngreement entered into between them prior to the 
csccutioi~ of t l ~ e  notes and of the deed of trust ;  that  the provision with 
respect to the priority in paymei~t,  upon the forec los~re  of the deed 
of trust, of the first thrcc notes, which under the agreement, were to  
be retained by J. L. IGlpatrick, was a part  of this agreement and was 
inserted ill tlie deed of trust with the actual knowledge of H. F. Walter. 
He subsequently assigned two of the notes to his copla~ntiff, the Fi rs t  
National Bank of Kinston, who holds the same as his assignee. I t  does 
not appear whether he is liable as an  endorser, either general or qualified, 
to his  coplaintiff. J. L. Kilpatrick, by his qualified endorsement, gave 
notice to all subscqueiit endorsees and holders that  1e assumed no 
liability on the notes except for a breach of the warranties which by 
statute accompanied his qualified endorsement. H e  made no warranty 
as  to the value of the security for the payment of the ncdes. H e  cannot 
be held to  be estopped from setting u p  and insisting upon his rights to  
priority under the express provision of the deed of trust. There is 

N o  error. 

COTTON GROWERS CO-OPERATIVE ASSOCIATION V. W. W. BULLOCK. 

(Filed 21 March, 1926.) 

Contracte--Cooperative Marketing-Breach-Lie11~-~~~iculture-Dam- 
ages-Liquidated Damages. 

Under the provisions of the Cotton Growers Coopera-ive contract re- 
quiring that those signing the same deliver all of their crops to the asso- 
ciation to be sold, etc., and stipulating their payment of five cents per 
pound as liquidated damages for their breach of this contract: Held, 
such growers may not sell their cotton in the open rlarket upon the 
demands of lienors thereon, furnishing money, etc., to make the crop, 
without subjecting themselves to the payment of the liquidated damages 
specified, though the cotton a t  the price then obtainable was insufficient 
to pay off the valid and subsisting liens created after the time of the 
execution of the contract. 

CONNOR, J., not sitting. 
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APPEAL by defendant from Cranmer, J., a t  November Term, 1925, of 
EDGECOXBE. 

T h e  plaintiff is a coiiperative marketing association, of which the 
defendant is  a member. Laws 1921, ch. 87. On  26 February, 1921, the 
defendant executed and delivered to the plaintiff a marketing agreement 
containing the following sections : 

2. The  association agrees to buy and the grower agrees to sell and 
deliver to the association all of the cotton produced or acquired by or 
for him in Sort11 Carolina during the years 1922, 1923, 1924, 1925 and 
1926. 

4 a. All cotton shall be delivered at the earliest reasonable time after 
picking or ginning, to the order of the association, a t  the warehouse con- 
trolled by the association, or a t  the nearest public wafehouse, if the 
association controls no warehoud in that  immediate district; or by ship- 
ment as directed, to the association and by delivery of the endorsed 
warehouse receipts or bill of lading properly directed. 

11. The  grower shall have the right to stop growing cotton and to 
grow anything else at any time a t  his free discretion; but if he produces 
any cotton during the term hereof, it  shall all be included under the 
terms of this agreement and must be sold only to the association. 

12. Nothing in  this agreement shall be interpreted as compelling the 
grower to deliver any specified quantity of cotton per year;  but he 
shall deliver all the cotton produced or acquired by or for him as land- 
lord or lessor. 

13  a. This  agreement shall be binding upon the grower as long as he 
produces cotton directly or indirectly, or has the legal right to exercise 
control of any commercial cotton or any interest therein during the terms 
of this contract. 

13  c. I f  the grower places a crop mortgage upon any of his crops dur- 
ing the term hereof, the association shall have the right to take delivery 
of his  cotton and t o  pay off all or par t  of the  crop mortgage for the 
account of the grower and to charge same against him individually. The 
grower shall notify the association prior to making any crop mortgage, 
and the association will advise the grower in any such transactions. 

18  a. Inasmuch as the remedy a t  law would be inadequate, and in- 
asmuch as i t  is now and ever will be impracticable and extremely difficult 
to  determine the actual damage resulting to the association, should the 
grower fail so to sell and deliver all of his cotton, the grower hereby 
agrees to pay to  the association for all cotton delivered, sold, consigned, 
withheld or marketed by or for him, other than  in  accordance with the 
terms hereof, the sum of 5 cents a pound, as liquidated damages for 
the breach of this contract, all parties agreeing that  this contract is one 
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of a series dependent for its true value upon the adherence of each and 
all of the growers to each and all of the said contracts. 

The defendant did not deliver to the plaintiff any pa-t  of cotton he 
raised in 1922 and 1923, and in October, 1923, the p1,tintiff brought 
this suit to recover liquidated damages for the cotton sold by the de- 
fendant and to enjoin any other similar disposition during the continu- 
ance of the marketing agreement. 

The issues were answered as follows: 
1. How many pounds of cotton, of the crop of 1922, did defendant fail 

to deliver to plaintiff in breach of his contract? Answer: 11,925 pounds. 
2. How many pounds of cotton, of the crop of 1923, did defendant fail 

to deliver to plaintiff in breach of his contract? Answer : 3,375 pounds. 
Judgment was given against the defendant for $765 as liquidated dam- 

ages, $150 as attorneys fees pnd $25 to cover the initial and two renewal 
premiums on the injunction bond, with interest on these amounts until 
paid. The defendant excepted and appealed. 

B a t t l e  & IVinslou-,  Burgess  & J o y n e r  and H e n r y  ( I .  B o u r n e  for 
plaintiff. 

Spru i l l  & S p r u i l l  for de fendan t .  

ADAMS, J. When the defendant became a member of the cooperative 
association he owned two farms, the Lawrence Farm and the Hales Place, 
on each of which he cultivated cotton in 1922; but in  1933 only on the 
latter. I n  1922 he sold on the open market 11,925 pounds of cotton and 
3,375 pounds in 1923. This was admitted; whereupon the defendant, 
called as a witness in his own behalf, proposed to relate the conditions 
under which the cotton had been sold. I f  he had been p3rmitted to do 
so, he would have said in effect that in 1922 and 1923 he found it 
necessary to borrow money to make his crops; that crop liens were 
demanded as security for the loans and were executed by him in good 
faith solely as such security; that in due time the lienors (Planters Oil 
6. Fertilizer Company in 1922 and First National Bank of Tarboro in 
1923) demanded that the defendant sell his crops on the open market and 
pay the proceeds to them; that he did so; that he applied the proceeds in  
strict compliance with the demand of the lienors; and that the amount 
derived from the sales was insufficient to pay the respectile liens. Upon 
objection this testimony was excluded, as were the crop liens, which 
also were offered in evidence, and the defendant excepted. 

The validity of the marketing act and of the marketing agreement has 
heretofore been declared ( C o o p .  Asso. v. Jones ,  155 N.  C. 265) ; and in 
several cases the equitable jurisdiction of the courts has been exercised 
to prevent the grower from disposing of his crop in breach of his agree- 
ment. I n  others we have recognized the right of a member of the asso- 
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ciation to execute a mortgage or agricultural lien on his crop for the 
current year to enable him to cultil-ate and produce the crop for which 
the advances were made;" and in  one or two cases we have held that  
an order enjoining the grower's wrongful disposition of the crop should 
be drawn without prejudice to the right of the mortgagee or lien holder 
to demand and receive of the defendant the mortgaged property or a 
sufficient par t  of it to satisfy his claim. Coop .  d s s o .  v.  Pat t e r son ,  187 
X. C., 252;  Coop .  Asso .  v. f l a r v e y ,  189 N .  C., 494. Bu t  x e  have never 
gone to the extent of holding that  upon the lienor's demand a member 
may sell his crop on the open market without the knowledge or consent 
of the association. I n  our decisions the marketing agreement has not 
been given the effect of a right to forbid the lienholder to demand and 
receive of the mortgagor for the purpose of a sale so much of the mort- 
gaged crop as may be necessary to pay the secured debt; for if the grower 
should refuse such delivery the mortgagee or lienor could enforce i t  by 
an  appropriate proceeding. Coop .  d s s o .  v. P a t t e r s o n ,  supra.  But  a 
sale by the grower upon the open market presents a very different 
question. 

Under the terms of section 18 a, supra ,  the defendant agreed to pay to 
the plaintiff for all cotton delivered, sold, consigned, withheld, or 
marketed by or for him, unless in accordance with the agreement, the 
sum of five cents a pound as liquidated damages for his  breach of the 
contract; and the question for decision is whether the defendant's pro- 
posed but excluded proof is  sufficient, if accepted by the jury, to relieve 
him of liability for such liquidated damages. 

I n  our opinion i t  is not sufficient for  this purpose. The  defendant defi- 
nitely agreed to deliver to the association all the cotton produced or 
acquired by him during the years named in his contract (Agreement, 
see. 2) ; he agreed that  all his cotton should be delivered to the order 
of the plaintiff, a t  its warehouse, a t  the earliest reasonable time after 
picking or ginning (section 4 a )  ; and that his cotton should be sold only 
to the plaintiff (section 11).  The  primary purpose running through 
the entire agreement is to secure the delivery of the whole cotton crop to 
the plaintiff; the one exception being that  the words "all cotton" shall 
not include such as may have been covered by a crop mortgage or con- 
tract existing a t  the time the defendant signed the marketing agreement. 
Section 3. When the defendant in plain breach of his express agreement, 
without the approval, consent, or knowledge of the plaintiff, exposed his 
cotton to sale i n  the open market he  became liable for the liquidated 
damages prescribed in section 18 a. I n  the Patterson and Harvey cases 
the terms of the marketing agreement were relaxed to the extent of giv- 
ing force and effect to the statutes relating to mortgages and agricultural 
liens given for advances and supplies with which to make the crop; 
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but in  the payment of these liens a strict observance of the legal r equ i re  
ments is essential to the maintenance of the contract between the associa- 
tion and its members. The defendant evidently went beyond these re- 
quirements. The  fact that there was no surplus after the liens were 
paid does not affect the principle. I f  a member of the association is 
permitted to sell on the market when there is no surplus, he may sell 
when there is a surplus; and then the door to unfair  deding is  thrown 
wide open. We  think the cases decided in  other courts are all practically 
to this effect. W h e a t  Growers  Association, v. Loehr,  234 Pac. (Kan.) ,  
962. See, also, cases cited in Tobacco Asso. v. H a r v e y ,  supra. 

This  construction of the marketing agreement does not curtail or in 
any way restrict the lienor's right to enforce payment of his claim; but 
i t  does prevent the mortgagor from abrogating his contrac; with the asso- 
ciation by selling his crop on the open market. When he has contracted 
that he  will not dispose of his crop in this manner, he should regard 
it no hardship if he  is required to abide by the written word. I f  we 
should uphold the contention that  the defendant had a legal right to 
sell his entire crop on the open market, though at  the demand of the lien 
holder, the  effect would be the practical nullification of the marketing 
agreement. 

The plaintiff was organized as a nonprofit coijperative association for 
the purpose of marketing cotton and removing or diminishing the danger 
of a speculative control of the price a t  which cotton should be sold in the 
market; and, as said in  Coop. Associat ion v. Jones,  supra  the plaintiff's 
existence is dependent on the enforcement of the contract made with its 
members. I f  by any kind of indirection the contract may be disregarded 
the business of the association will come to an  end. We  find 

N o  error. 

CONNOR, J., not sitting. 

T. H. BOWEN AND WIFE, FANNIE V. BOWEN, v. L. I?. WOILTHINGTON. 

(Filed 24 March, 1926.) 

1. Appeal and Error-EvidenceHarmless Error-Prejudice. 
Where a purchaser of lands has assumed the payment of notes in a 

series secured by a mortgage on the locus in quo, and all issue involves 
the question of whether the plaintiff had paid one of these notes, the 
admission of merely cumulative evidence in impeachment or corrobora- 
tion on the trial in favor of the adverse parties will not be 'held for 
reversible error, when the other evidence in the case is sufficiently pro- 
bative to render the evidence erroneously admitted inconsequential, and it 
sufficiently appears that a new trial would not result in a different 
verdict. 
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2. Bills and Notes-Negotiable Instruments-Possession-Delivery by 
Mistake-Burden of Proof. 

The fact of possession of a negotiable note in the hand5 of the maker, 
where the evidence i i  conflicting upon t l ~ c  question of wliettier it had 
Imn delivered by mistake with another note in the series, attached and 
iuarked "paid," does not relieve the maker, asserting pajinent in his 
action, to prole that it had been paid. 

3. Instructions-Opinion Upon the Evidenc-Stntutcs. 
Under the fitcts of this care: I Ic ld ,  no reversible error is found in the 

inhtructio~~s to the jury untler the exceytion that the judge had espressed 
his opirtiou upon the weight and credibility of conflicting evidence con- 
trary to C. s., 564. 

  PEAL by plaintiff from Bond, J., at  iiugust Term, 1925, of PITT. 
iYo error. 

Action to  enjoin and restrain the sale of land under the power of sale 
contained in a mortgage executed by D. C. Creech to L. F. Worthington 
to secure the payment of seven notes described therein. These notes were 
executed by I). C. Creech; they are payable to L. F. Worthington and 
due on 1 Sovernber, 1919, 1920, 1921, 1922, 1923, 1924 and 1925, 
rcspwtirely. Subsequent to the registration of said mortgage and before 
the maturity of any of the notes secured thereby, D. C. Croech and his 
wife conreyed the tract of land described therein, to  plaintiff, Fannie V. 
Bonen, who assurned the payment of the notes executed by D. C. Creech 
arid payable to defendant. Fannie V. Bomen paid the note which became 
clue on 1 November, 1919, and the interest on the remaining notes 
accrued to  that  date. I n  December, 1920, defendant under the power 
of sale contained in  the mortgage, advertised the land for sale on 24 
January,  1921. There is a provision in  the mortgage by which i t  is 
agreed that  upon default i n  the payment of any one of the notes, all shall 
become due a t  date of such default. This  action was begun by plaintiff 
on 15 January,  1921, to restrain the said sale, upon her allegation that  
she had paid the note due 1 November, 1920. This  allegation was denied 
by defendant. The  restraining order was continued to the hearing. At  
the tr ial  the only issue submitted to the jury was as  follows: "Was the 
note due and payable 1 November, 1920, fully paid and satisfied by 
plaintiff, Mrs. Bowen, as alleged in  the complaint 2" The jury answered 
this issue "No." 

From the judgment rendered, plaintiff appealed. 

Albion Dunn and F.  G. James & Son fo r  plaintiffs. 
8. J. Everett and 8. 0. Worthington for defendant. 

CONNOR, J. The  validity of the  judgment from which plaintiff has 
appealed to this Court depends upon whether or not she has paid the 
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note executed by D. C. Crcech, payablc to L. F. Wortkington and duo 
on 1 Xovember, 1020. This is one of a series of seven notes secured in 
a mortgage executed by D. C. Creech to L. F. Worthington for the bal- 
ance due by him upon the purchase price for the land described therein; 
plaintiff is now the owner of said land, having acquired title thereto by 
the deed of D. C. Creech and his wife to hcr. She alleges in her com- 
plaint that as part of the purchase price which she agreed to pay to 
Creech for the said land, she '(obligated and bound herself to pay and 
assume the payment of the seven notes" secured by said mortgage. She 
admits that she thereby became liable,for the payment of the note in- 
volved in this controversy. The jury has found that said note has not 
been paid. The court thereupon adjudged that defendant is entitled to 
recover of plaintiff the amount o f  the note. and dissolved the order 
enjoining and restraining defendant from selling the land under the 
power of sale contained in the mortgage. 

Plaintiff contends that there was error on the trial of the issue sub- 
mitted to the jury which was prejudicial to her;  these contentions are 
duly presented  to^ this Court by assignments of error based upon excep- 
tions to the admissions of testimony as evidence and upon exceptions 
to instructions given to the jury by the court. 

An examination of the exceptions to the refusal of the court to sustain 
plaintiff's objections to the admission of testimony, as stated in the case 
on appeal, discloses that the testimony admitted over the objections of 

was offered and admitted, n i t  as substantive eI.idence, but for 
the purpose of impeac,hing witnesses for plaintiff or of corroborating 
witnesses for defendant. I t  is admitted that on or about 1 November, 
1919, plaintiff, accompanied by her two sons, went i n  an automobile to 
the home of defendant and then and there paid to defendant, by check, 
the amount due on the note which matured on 1 November, 1919, to- 
gether with the amount due as interest to that date on the remaining 
notes; that on this occasion the wife of defendant, in his presence and 
a t  his request, marked said note "Paid" and delivered same to plaintiff. 

Plaintiff and her two sons testified that thereafter, in December fol- 
lowing, they again went in  an automobile to defendant's home; that 
plaintiff then and there paid to defendant in currency the amount due 
on the note which matured on 1 November, 1920, thus paying the note 
nearly a year before it was due; that defendant's wife at  that time, in 
his presence and at  his request, delivered to plaintiff the note due 1 
November, 1920, marked "Paid." 

Both defendant and his wife testify that plaintiff and her two sons 
came to their home on only one occasion, to wit, on or about 1 Novem- 
ber, 1919; that they did not come to defendant's home in December, 
1919, and that plaintiff has not paid the note d u e  1 November, 1920; 



N. C . ]  SPRING TERM, 1926. 471 

that  the note due 1 November, 1919, and the note due 1 November, 1920, 
were written on the same sheet of paper;  that  when the amount due on 
the note maturing on 1 November, 1919, together with interest on all 
the notes, was paid by plaintiff by cheek on or about 1 November, 1919, 
defendant's wife inadvertently and by mistake delivered to plaintiff the 
sheet of paper on which were written both notes; that  only the note due 
on 1 November, 1919, and then paid by plaintiff was marked "Paid"; 
that  the note due on 1 November, 1920, was not marked "Paid" by 
either defendant or his wife. 

The  only witnesses who, according to all the evidence, were present 
on the occasion of the payment by plaintiff of the note due 1 November, 
1919, were plaintiff and her two sons and defendant and his  wife. Plain- 
tiff and her two sons who testified as to the second visit, also testified that  
the only persons then present were plaintiff and her two sons, and de- 
fendant and his wife. There was sharp conflict i n  the testimony of 
witnesses for plaintiff and defendant as to what occurred on tlie day 
when it is admitted that  lai in tiff came to defendant's home; there is also 
sharp conflict between witnesses for plaintiff and defendant as  to whether 
or not there \\as a subscquerlt visit by plaintiff to defendant's home. 
Evidence was offered by defentlant upon which he contended that  the 
jury should find that  the gemral  character of plaintiff was bad. Thrre  
was evidence offered by plaintiff to the contrary; that  she was a woman 
of good character. There was also much evidence relied upon by both 
plaintiff and defendant to corroborate their respective witnesses and to 
contradict the testimony of witnesses for the opposing party. W e  find 
no error i n  the rulings of his Honor upon plaintiff's objections to the 
admission of testimony which entitle plaintiff to a new trial. Perry v. 
Surety Co., 190 N. C., 254; Rierson v. Iron C'o., 184 X. C., 363; Brewer 
v. Ring, 177 N. C., 477. Justice Walker, in the latter ease, says: "The 
motion for a new trial should be meritorious and not based upon merely 
trivial errors committed, manifestly without prejudice. Reasons for 
attaching great importance to small and inocuous deviations from correct 
principles have long ceased to have that  effect and ha re  become obsolete. 
The  law will not now (lo a vain and useless tliing." I f  i t  be conceded that  - 
according to strict principles, and technical rules of practice, some of 
the evidence should not have been admitted, we cannot hold that  the 
:dmission of such evidence, merely corroborative, and cumulative even 
for that  purposc, n a s  prejudicial error, entitling plaintiff to a new trial. 

I n  a tr ial  lasting through scxeral days, uhc re  the issue submitted to 
the jury  i n ~ o l ~ c ~ s  only a corltrolersy as to the facts of a transaction 
hctneen tlie parties to the action, n h o  each relies chiefly upon his own 
testimony a r  substantive exidence to support his contention, where the 
testimony of many witnesses is offered by each party for the purpose 
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of corroborating his own witnesses, or  of contradicting the witnesses of 
his adversary-much of such testimony as evidence being merely cumu- 
lative-and where latitude is  sought by and allowed to (tach party, by 
the judge, slight departure from strict rules of evidence, as stated by 
text-writers, and approved by the courts, although objected to in apt  
time, and resulting in the admission of evidence contrary to such rules, 
over objections, will not be held for reversible error unless it clearly 
appears, upon appeal, that  prejudice to the complaining party has 
manifestly resulted. 11 verdict rcndercd upon compctent widence ought 
not to be set aside becausc some evidence of slight probalive force, and 
mercly cumulative, offered by the successful party, was llso submitted 
to the jury, which under strict rules, should have been rejected. The  
doctrine of harmless, or nonprcjudicial error may not commend itself 
to some legal minds, which emphasize the letter rather than the spirit 
of the law; it is, howewr, essential to a practical administration of the 
law by the courts which must necessarily rely upon human agencies to 
perform their functiolis. 

.Issignments of error, based upon exceptions to instructions contained 
ill the charge to the jury cani~ot be sustained. The burd(8n of the issue 
was, as his IIonor instructed tlie jury, upon plaintiff, who admitted the 
c'secutiol~ of the note and her liability for its payment. C. S., 310.3, 
has 110 application. Drfcntlant did not admit that  tlie note had been 
( ' a ~ ~ c ( ~ l c d ,  or marked "Paid," wliilc in his possession, either uninten- 
tio~lally, or under a mistake, or without his authority. H e  contended 
that  1)laiiltiff had obtaiiicd possession of the note by reasxi  of the mis- 
talw or inadvertcnce of his  i i f e ,  who unintentionally delivered same to 
~) la i~l t i f f .  Mcrc l)ossession of the noto by plaintiff, who had assumed 
the liability of the maker, while evidence of its payment by her, was 
i ~ o t  s~dl ic ie~l t  to relieve l ~ c r  of the burdell of offering evidmce to sustain 
1 1 ~ ~  ~lllcgation tliat she 11ad paid tlie note, and that  defendant had can- 
c ~ l ( ~ l  it, by riiarkil~g the same "I'aid." 

S o r  can we hold tliat his IIonor failed to observe the provisions of 
( 2 .  S., 564, ill his charge to the jury. I t  does not appear \~;ith ordinary 
v(x~t;lil~ty that  i n  his  statcment of the contentions of tl e parties, his  
llotlor illtlicated to t l ~ c  jury that  lie had an  opinion as to whether or not 
: I I I ~  fnrt illmlvetl ill tlic issue liad been fully or sufficiently proved. I t  is 
a1)p:~rc'nt that his IIonor stated the contentioils of the parties in the 
l a ly l~agc  used by coullsel i n  thc argument to the jury. The  jury as 
illt(l1ligent incn must have so understood; we find no error in the instruc- 
t io~ls or ill the chargc. The  judg inc~~ t  must be affirmed. 

S o  error. 
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LAWSHE G. It. It. 

J. L.  L A W S H E  v. NORFOLK SOUTHER?\' RAILROAD COMPASY. 

(Filed 24 March, 1926.) 
1. Evidence-Nonsuit. 

Upon a motion as  of nonsuit, the evidence to support plaintiff's cause 
of action is to be taken as  true, giving him tlie benefit of every reasonable 
intendment to be deducible therefrom. 

2. Bills of Lading-Possession-Transfer of Goods by Del ivery- In ten t  
Contracts. 
h bill of lading is a symbol of the goods therein specified, and may, 

unendorsed, be transferred by delivery of the possession with the intent 
to pass title to the shipment. C. S., 311. 

3. Actions-Parties-CarrierscRailmads-Consignor a n d  Consignee- 
Real  Par ty  at InteresGEvidence-Questions f o r  Jury.  

IVhere the plaintiff in an action to recover for a damaged shipment 
from a carrier, lmduces the bill of lading, unendorsed, upon the trial, 
and the evidence tends to show that  the plaintiff had sold the shipment 
to another wl~ose name therein appears as  consignee, it  is sufficient of 
the intent of the consignee to transfer tlie title by delivery of the bill of 
latling, and to sustain the plaintiff's right to maintain his action a s  the 
real party in interest. C. S., 446. 

Where damages hare accrued to a shipment of goods while in the 
carrier's possession, after arrival a t  destil~atiou, the carrier's liability 
is that of a bailee or warehouseman, requiring the exercise of ordinary 
care. 

CIVIL ACTION, before C'rannzer, J., a t  October Term,  1925, of WILSOK. 
T h i s  action was originally inst i tuted by  W. H. F a r m e r  and  J. L. 

Lawshe v. Korfolk Soutllerrl Ra i l road  Company t o  recover damages 
occasioned by the  negligent conduct of the defendant i n  exposing cer tain 
flooring t o  t h e  weather. T h e  flooring was ordered f r o m  Louisville, 
Kentucky, by t h e  plaintiff, Lawshe, and  shipment  was made over the  
Southern  Rai lway  Company and  connecting carriers, and i n  due course 
was delivered t o  the defendant, Norfolk Southern  Rai l road  Company.  
T h e  defendant  t ransported t h e  property to Bailey, K o r t h  Carol ina,  and  
i t  arr ived there i n  good condition. T h e  plaintiff alleged tha t  thereafter  
tlle defendant  p u t  the  flooring on a platform a t  i ts  f reight  station in-  
stead of i n  t h e  station, and  t h a t  thereby i t  was exposed to ra ins  and  
heavy dews for  several days, n h i c h  resulted i n  rendering tlle mater ial  
absolutely worthless. A t  tlle t r i a l  of the  cause TV. H. F a r m e r ,  who was 
named as  coplaintiff i n  t h e  action, came into court requesting t h a t  h i s  
name he stricken f r o m  the  pleadings f o r  t h e  reason t h a t  h e  had  never 
authorized suit to  be brought i n  h i s  name and  had  never made a n y  

u 

d e n ~ a n d  upon  t h e  defendant f o r  damages, and  h a d  never assigned ally 
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right of action in the cause to the plaintiff. Farmer's action was allowed 
and upon motion by the plaintiff, J. L. Lawshe, Farmer was made a 
party defendant, and an order made by the judge that summons issue 
to that end. 

The plaintiff testified that he lived in Wilson and thal he had a con- 
tract with W. H. Farmer, who lived at  Bailey, to put flooring in Farm- 
er's bouse; that he ordered the flooring from Louisville, Kentucky, and 
paid for the same; that invoice was sent from the vendcr in Louisville 
to him. Plaintiff further testified that he sold flooring to Mr. Farmer 
for seven rooms; that the flooring was to be shipped from the company 
in Louisville to Mr. Farmer, and that the flooring still bcalonged to him. 
The flooring was shipped to Mr. Farmer, who lived at Bailey, where 
the work was to be done, in accordance with instructions given the 
vendor by the plaintiff, Lawshe. Thereupon the plaintiff, Lawshe, in- 
troduced in evidence a straight bill of lading duly issued by the Southern 
Railway at Louisville, Kentucky, in which bill of lading the crates of 
flooring were consigned to W. H. Farmer at Bailey, N. C. There mas 
further testimony that the shipment arrived at Bailey on 1 October, and 
the plaintiff, Lawshe, received notice from Farmer on 7 13ctober, advis- 
ing him that the lumber had arrived but that he could not pay for it 
as he would have to use cheaper lumber. The evidence lended to show 
that the words "keep dry" were stenciled on each crate of lumber, and 
notwithstanding this notice the lumber was left on the platform of 
defendant, out of the house, under the drip of the wareholse at  a season 
when dews were heavy, and that the lumber was wet. There was also 
evidence that the agent of the defendant informed the plaintiff, Lawshe, 
that the reason the lumber was put out under the eaveri was that the 
warehouse was full of tobacco. The weather was foggy at times in 
October, 1920, and water dripped from the eaves of the house on the 
lumber. 

At the close of plaintiff's evidence the court declined to submit the 
case to the jury and dismissed i t  as of nonsuit. The pla ntiff appealed 
from said judgment. 

W .  A. Lucm for plaintiff. 
W .  A. Finch and R. L. Brinkley for defendant. 

BROGDEN, J. The judgment of nonsuit presents the question: Can 
the holder of an unendorsed bill of lading maintain an action against 
a carrier either as carrier or warehouseman for damages to the property 
while in its possession? 

I t  is an elementary rule that upon a motion for nonsuit the evidence 
in support of plaintiff's cause of action must: (1) be taken as true; 
(2) be construed in the light most favorable to plainiiff; ( 3 )  give 



N. C.] S P R I K G  TERM, 1926. 475 

plaintiff the benefit of every reasonable inference to be deducted from 
the evidence offered. 1Yhittin.gton. v. I r o n  Co., 170 N. C., 653; Farmi) lg  
Co. v. R. R., 180 S. C., 66. I t  is  also provided by C. S., 446, that  every 
action must be prosecuted in the name of the real party in interest. 

T h e  bill of lading is the synlbol of the goods specified therein. The  
plaintiff was in possession of the bill of lading unendorsed. I t  is admittcd 
that  the plaintiff ordered the goods, gave the shipping instructions to 
the vendor, and that he paid for the goods. H e  further testified that  the 
goods still belonged t o  him. Certainly, if Farmer  delivered the bill of 
lading to the plaintiff ~ i t h  the intention of passing title to tlie property 
described therein, this would be a sufficient vesting of title to enablo 
plaintiff to maintain the suit. I I o r f o n  v. R. R., 170 N. C., 384. 

The  preliminary inquiry, therefore, would be whether or not tho 
plaintiff was the real owner of the property or whether the consignee, 
Farmer,  was the real owner thereof. There was testimony that  the 
plaintiff had sold to Farmer  flooring for seven rooms, which mas to be 
shipped from the Wood Mosaic Company of Louisville, Kentucky, to 
Farmer.  There was further testimony that  the flooring still belonged to 
the plaintiff and that  i t  was shipped to Mr.  Farmer  a t  Bailey because 
that  was the place where the work mas to be done. Upon this testirnoriy 
the defendant contended that  the plaintiff was not the owner of the 
flooring. The  plaintiff contended to the contrary. 

I t  must be conceded that  if the plaintiff was not tlie owner of tho 
property, he could enforce no liability against the defendant either as 
carrier or warehouseman. The  question of ownership of the property, 
therefore, was directly involved, and this was a question for the jury. 

C. S., 311, provides as follows: "A bill may be transferred by the 
holder by delivery, accompanied with an agreement, expressed or iin- 
plied, to transfer the title to the bill or to the goods represented there- 
by." The  obvious meaning of the statute is that  a valid transfer of a 
bill of lading is effected by the holder when he delivers i t  to a third 
party with the intention of transferring the title to the property repre- 
sented thereby. As the bill of lading is  in itself the legal symbol of the 
property, the transfer of such syn~bol would be some evidence of all 
intention to transfer the title. I t  appears from the evidence that  not 
only was the bill of lading delirered to the plaintiff, but in addition, 
Farmer,  upon arrival of the  property, wrote a letter to the plaintiff 
informing him of the arrival of the lumber, and tha t  he  could not pay 
for it, as he  would h a r e  to use cheaper lumber. This  evidence, with the 
inferences reasonably deducible therefrom, is sufficient to be submitted 
to a jury on the question as to whether or not the bill of lading was 
delivered to the plaintiff with an "agreement, express or implied, to 
transfor the title to the bill or to the goods represented thereby." I t  mas 
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alleged i n  t h e  conlplaint and  admit ted i n  t h e  answer t h a t  t h e  property 
arr ived a t  Ba i ley  i n  good condition. Therefore, t h e  01 l y  liability in- 
curred b y  the  defendant was t h a t  of warehouseman. 

T h e  accepted rule  prescribing and  defining t h e  l iabi l i ty  of a carr ier  
a s  a warehouseman is  stated t h u s  by  Walker, J., i n  Hos ie ry  JIills v. 
i i ines ,  1 8 4  N. C., 359:  "So long a s  a carr ier  h a s  t h e  custody of t h e  
goods, a l though there  has  been a constructive delivery which exempts i t  
f r o m  l iabi l i ty  a s  a carr ier ,  the re  superyelies upon t h e  or iginal  carr iage 
contract,  by  iinplication of law, a duty,  as  bailee o r  warehouseman, to  
take ord inary  care  of t h e  property." 4 R. C. L., 761, sections 228-220; 
l 'urrent ine v. R. R., 100  N. C., 375;  Young  v. R. R., 116 N. C., 936;  
J lot ley v. Warehouse Co., 122 S. C., 347;  Wanes v. Shapi ro ,  168 K. C., 
2 4 ;  H e m p h i l l  v. R. R., 170 N. C., 454. 

W e  hold upon the  record a s  presented t h a t  t h e  cause should be sub- 
mit ted to  a j u r y  with proper  i~ i s t ruc t ions  by  the  court.  

Reversed. 

J. H. WHITLET v. H. H. POWELL. 

(Filed 24 March, 1026.) 

1. Mortgages-Powers of Sale-Notice-Advertisement. 
In  the exercise of a power of sale of lnnds under a mxtgage wherein 

uncler its terms i t  mag be foreclosed and the proceeds applied to the 
payment of notes i t  secures, requiring that preriour notice be given by 
advertisement for thirty days in some newslxtper published in the county 
wherein the lands are  situate, and by posting notices in some conspicuous 
places in the county for thirty days, and first advertising same for a t  
least twenty days a t  tlie courthouse door: Held ,  in the c,xercise of snch 
power the nlortgagee is not required to publish the notice daily, especially 
when no daily paper was l~ublished in the county, or, in the exercise of 
good faith, to continuously examine to see that they remain posted, after 
once haying originally posted the notices a s  sl~ecified in the mortgage. 

1. Sam~Contracts-Deeds and Conveyances-Intent. 
The notice by publication ordinarily required to be lxel-iously gil-en to 

the exercise of a power of sale contninecl in a mortgage, nil1 be construed 
to effectuate the intent of the parties, and the sale ther2under will not 
be held void when the power has been fairly esercised in  iuxordance with 
this intent as  gathered from the language used ill the instrument. 

APPEAL by defendant  f r o m  C r a n m e ~ ,  J., a t  Norember  Term,  1925, 
of WILSON. E r r o r .  

Tlie action was instituted by  plaintiff against defendant  to  remove 
cloud f r o m  title. I t  was decided by t h e  court  below on t h e  "statement 
of case agreed." T h e  mater ial  facts  will be considered i n  t h e  opinion. 
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G. TI'. T a y l o r  a n d  W.  A. L u c a s  for plaintiff. 
TV. A. F i n c h  and  Cormor  (e' Uill fo r  defendant. 

C L ~ R I ; ~ ~ ~ ,  J. Tlie power of sale contained in the mortgage, and the 
subject-niatter of tlio controversy, is as follows: "But if default be made 
in tlie payment of said notes, or either of them, or the interest on same, 
or any par t  of eitlier a t  niaturity, the11 and in that  event it shall be 
lawful for and the duty of the said H. H. Powell or his assignee to sell 
said lands hereillbefore described to the higliest bidder, for cash (on the 
premises), first ad~ert isi irg sanie for thir ty days in  some newspaper 
publislied in Wilson County, a ~ i d  by posting notices in some conspicuous 
place in said couiity mid a t  tlw courtliouse door for a t  least twenty days 
before the sale." 

I n  I l i n t o n  v. I l a l l ,  166 N .  C., p. 480, it was said:  "It was true that  
failure to adrertise according to tlie terms of tlie power of sale inrali- 
dates tlie sale. EubanX,s z*. B e c t o u ,  158 N. C., 230. But  it is said that 
such sale is not absolutely void, but will pass the legal title. E u b a n k s  1 % .  

B e t i o n ,  s u p r a ;  B r c f t  v. D a v e n p o r t ,  151 N .  C., 58. While sucli sale 
~ o u l d  be set aside as to the purcliaser, a subsequent or remote grautru 
xitllout notice and in good fa i th  takes a good title against sucli defects 
or irregularities in the sale of wliicli he had no notice. 27 Cyc., 1494." 
l i o r n c g a y  v. S p i c e r ,  76 X. C., 96;  S l t c r  P. Call, 110 hi. C., 453; Fleming 
v. Bardelz ,  127 N. C., 217; Ferebee  v .  Salo!/er, 167 N .  C., 201; Hankctlg 
Co. v. L r a t h ,  169 N. C., 706; B w w i n g f o i ~  1,. I Iargrol 'e ,  17s N. C., 146;  
B a r m y  v. U r o w n ,  187 Pu'. C., 365; B r o w n  11. J e n n i n g s ,  1SS N. C., 160; 
D o z ~ g l a s  v. Rhodcs, ihid., 584. 

I t  appears in the case agreed: 
"On 11 June,  1917, a notice of tlie sale of tlie property undcr mort- 

gage, signed by H. H. Powell, mortgagee, by his attorney, was posted 
at tlie courtliousc door in Wilson, IVortli Carolina, and t h e e  othcr 
public places in Wilson County, in wl~icli notice was given that  the 
mortgagee would sell tho property because of default iu the paylnent of 
the notes secured by the mortgage, on Monday, 16 July,  1017, a t  I d  
o'clock noon, on the premises, in tlie tow11 of Stantonsburg, North Caro- 
lina, and on 15 June,  1917, a l~oticc was p u b l i s l d  in the S e m i - W e e k / ! /  
T i m e s  as  follows: 'Sale of real estatc: By r i r tue  of the power of salr 
contained in the mortgage esccuted by J. H. Wliitley to the undersigned, 
dated S ,Iugust, 1914, arid recorded in Book 103, page 237, Wilso~l 
County registry, default having been made ill the payment of tlie riotcs 
recited therein, the undersigned will, 011 Monday, 16  July,  1917, at 
1 2  o'clock m., on tlie premiscs in the town of Stantonsburg, Wilson 
County, North Carolina, offer for sale at public auction, to tlie liigliest 
bidder, that  certain lot or parcel of land lying and being situate in tlic 
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town of Stantonsburg, Wilson County, North Carolina, known as the 
"Garage Lot" and described as follows: (Describing fully the land by 
lnetes and bounds.) Terms of sale: Cash.' And a like rotice was pub- 
lislicd in the Daily T imes  on 2 2  June,  3 July,  and 10  July,  1917, and on 
no other dates. T h e  Daily Times is  a newspaper public,hed in  Wilson 
daily escept Sundays, and the Scmi-WccLly T imes ,  twice each, and is  i n  
reality a seini-weekly edition of the Daily Times." 

Tlie only question raised by the parties i s :  Whether the publication, 
on 15 June ,  1917, i n  tlie SetnCTirccl~ly Titnes, a newspaper published 
i11 Wilson, of the notice of foreclosure, and the publication of a like 
notieo in tlie Daily T imas ,  a daily newspaper (escept Sunday) published 
a t  Wilson, N. C., on 2 2  June,  3 July,  and 10 July,  1917, and on no other 
datcs, and tlie posting a t  the courtliouse door and a t  three other public 
places in Wilson County, on 11 June,  1917, of a noticc of sale, to be 
lield on 16 July,  1917, was a sufficient compliance with the power of 
salc contailled in  tlie mortgage, requiri ig as a condition to the exercise 
of the power, "first advertising same for thir ty days in some newspaper 
publislicd in Wilsol~ Coul~ty,  aud by posting notice a t  some conspicuous 
placo in said county and a t  tlic courtllousc door for a t  least twenty 
days bcfore the sale." Tho Daily 2'ime.s is a newspaper published in  
Wilson, daily, csccpt Sunday, and the Semi-WesLly T i m s  is a serni- 
weekly edition of the Iluily Y'itncs. T h e  court below was of the opinion 
that publication of said notice in the Semi-TlJcclily [I'imcs and the Dailrj 
Il'imcs only on the datcs of 15  June, 2 2  June,  3 J u l y  a i d  10 July ,  1917, 
was not a sufficient compliance with tlic conditions of .,he exercise of 
tho pomcr of sale rcquiri l~g "first advertising same for thir ty days in 
sonic newspaper publislied in Wilson C o u ~ ~ t y , "  a i d  that  the plaintiff is  
entitled to the relicf cieinandcd. We cm111ot so hold. 

The  p o w r  of salc in the niortgagc must bc co~istruecl like any other 
contract. The  property was sold on tllc prcniises to the lligliest bitldcr 
for cash. I t  was advertised by posting notices in conspicuous placcs in 
the county for 30 days bcforc tlie salc and a t  the courtliouse door for 
30 days before the sale-the contract says a t  least 2 0  days bcfore salc. 
Tlio vice complained of is that  it  was not advertised cacli day succcs- 
sirely for 30 clays in somc newspaper publislied in Wilsoli County. Tlie 
language of the contract is conjunctive (1) first adccrt;sinq samc for 
30 days in some newspaper publislled in Wilson County ,  ( 2 )  and first 
aducrfising same for 30 (lays by posting notice in some col spicuous place 
in said county; ( 3 )  and fimf at?uo~fising same at  the courthouse door 
for a t  least 20 days before sale. 

I t  cannot bc colltcnded that first adz*cdisivg same for thirt!j days by  
posting notices in somc conspicuous place in tllc c o u ~ ~ t y  means that  each 
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succcssi\-c day a notice must be posted; nor can it be contended that  the 
posting encli successive clay is required a t  the courthouse door. W e  think 
tlie publication as made was a sufficient compliance with the terms of the 
i~iortgage. I f  tlie mortgagor desired he could have said in tlie contract 
c*ac.l~ successive clay for thirty days. Thid was not done. I t  also appears 
from tlie record that  there is  110 newspaper published each successive 
day in Wilson County. .Plaintiff's construction of the power of sale 
coutract nould make it, so far  as utilizing the power of sale contract, 
a nullity. This  could not be the intent of the parties. The  record shows 
that tlie sale took place 011 tlie premises on 18 July,  1917, arid the present 
suit was not instituted until 20 December, 1921-over four years after 
the sale. Under the facts and circumstances of this case, we do not 
think plaintiff can disaffirm tlie pomcr of sale contract. Hogan 7.. Cfter,  
175 N .  C. ,  332; Jenkins v. Griffin, ibid., 18.2. 

I t  was said in Camon v. Fleming, 188 N. C., p. 602: "The court in- 
structed the jury that  if tlie trustee posted the notices as required in the 
deed of trust, it  would not be necessary for him to show that  the notices 
renlained posted continuously for the required period of t ime; that  the 
fact that  he had so posted tlie notices was sufficient in the absence of 
evidence that  he  knew that  they had been destroyed and that proper 
notice had not been given of the sale. . . . There is no evidence in 
this case that  the trustee knew tha t  any of the notices had been d e  
stroyed or torn down, if such were the fact. H e  had fully discharged 
his duty in causing the advertisements to be made as required by tlie 
defendants, in their deed of trust to him, and had a right to presume, 
on the day of sale, that  the notices had remained posted." 

For  the reasons given, there is 
Error.  

STATE v. W. 0. LUQUIRE. 

(Filed 24 March, 1926.) 

1. Intoxicating Liquo-Evidence-Witnesses-Punishmen-s 
Statutee. 

The immunity from punishment of an offender against our prohibition 
law when testifying against others charged with the same offense, must 
be claimed by him under the provisions of C. S., 3411 (g), which super- 
sedes C. s., 3406, so as to make our statute conform to the Federal Act, 
whereunder no discovery made by such person shall be used against him 
and he shall be altogether pardoned for the offense done or participated 
in by him. 
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2. Criminal Law-Constitutional Law-Voluntary Testimony of Offender 
-Evidence. 

The evitlence in criminal prosecutions that may not b~ received from 
the ofYender, is such as is conq>ulsory, and does not apply to one volua- 
teering his testimony and willingly giving it. 

An offender agdi~lst the criminal law relating to prohibil ion, may waive 
his conititutional right not to give evidence that would lend to incrimi- 
nate himself by his voluntary act in so doing. 

APPEAL by defendant from Barnhill, J., at  J anua ry  Term, 1926, of 
WAKE. 

The defendant, TIT. 0. Luquire, was arrested a t  a blockade distillery 
on or about 1 December, 1925, about the hour of 10:30 o'clock. Deputy 
sheriff, Joe  Lowe, in company with several other officers raided said 
still near Xorrisville, S. C., and discovered four or five men a t  said 
still, which was in full operation, but none of the officers present a t  the 
still knew the operators or any of those present a t  said time, all escaping 
except the defendant, Luquire, and one other. When the cause came on 
for tr ial  a t  the December Term, 1925, of Wake Superior Court, the 
case was continued because same could not be reached and disposed of, 
and the same was continued to the Janua ry  Term, 192f. The  bill of 
indictment against the defendant was found a t  the December Term, 
1925. .It the Janua ry  Term, the case, upon motion of the Solicitor, 
was consolidated with that of Bob Spenee, both defendants being tried 
upon the same state of facts and for the same offense. Both defendants 
were convicted and the defendant, Luquire, was sentenced for a term of 
t~vc~lve months. Before the tr ial  of the defendant, Luquire, and at the 
a r r ~ e  terrn r~f  Court, a bill of indictment duly signed by the solicitor 
x a s  drawn and sent t r ~  the grand jury against Eugene Mason and Will  
Guthrie, charging said parties with having engaged in  the manufacture 
of ligur~rs at the ,same time and place a t  which the defendant Luquire 
lvas arrestc.d and a true bill was returned in said case. The defendant 
Luquir(:, \r.hosc rlarrle was placed first on the bill of indictment, was 
rhc: J ~ r i r l c j ~ ~ d  u,itnoss agair~st  said Mason and Guthrie and was directed 
Ly officr:r Lowe to appear before thc grand jury and test if,^. During the 
trial of the defendant, Luquirc, it a ~ ~ ~ ~ r : a r e d  that he had been used as a 
witnr:ss against othr:r pc:rsons allegt:d to h a w  been a t  the distillery and 
defendants' courlscl thr:rcupori cluly rrlacI(: rr~otior~ to qurlsh the indict- 
ment and askwl that  the cast: agairist thr: (1c:fcr~cIarrt bc dismissed and 
defendant hc clisr:hargc:cl, as r~roviclcd ~ J Y  (:. S., vol. I, see. 3406, and 
(3. S., vol. 111, wc.  341 1 (g ) .  

Upon his  I-Tr~nor'rj rcfusal to grant  the  rr~otior~ c1c:fc:ndant in apt  time 
excepted and gave noti(:(: of a1~j~c:al to the: S~~prc.rrrr: ( h i ~ r t .  
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Attorney-General Brummitt and Assistant Attorney-General Sash 
for the State. 

J .  W .  Barbee and F. T .  Bennett for defendant. 

I~DAMS, J. There was ample evidence of the defendant's guilt, and 
his five exceptions are addressed to the sole question whether he was 
protected from prosecution by section 3406 or 3411(g) of the Consoli- 
dated Statutes. These sections are as follows: "No person shall be 
excused from testifying on any prosecution for violating any law against 
the sale or manufacture of intoxicating liquors, but no discovery made 
by such person shall be used against him in any penal or criminal prose- 
cution, and he shall be altogether pardoned for the offense done or partici- 
pated in by him." Sec. 3406. "No person shall be excused, on the ground 
that it may tend to incriminatv him or subject him to a penalty or 
forfeiture, from attending and testifying, or producing books, papers, 
documents, and other evidence in obedience to a subpoena of any court 
in any suit or proceeding based upon or growing out of any alleged 
violation of this article, but no natural person shall be prosecuted or 
subjected to any penalty or forfeiture for-or on account of any transac- 
tion, matter, or thing as to which, in obedience to a subpcena and under 
oath, he may so testify or produce evidence; but no person shall be 
exempt from prosecution and punishment for perjury committed in so 
testifying." 3 C. S., 3411(g). 

Section 3406 was enacted in  1913 (Laws 1913, c. 44, sec. 7),  and 
section 3411(g) in 1923 (Laws 1923, c. 1, sec. 7). The provision last 
set out is a part of the act which was intended to make the State law 
conform to the Federal law in relation to intoxicating liquors. I n  accord 
with this purpose is section 28 of the act of 1923, which repeals all laws 
in conflict with it. Section 3411(g) is a reproduction or copy of the 
National act of 1919 (41 Stat., 317; U. S. Compiled Statutes, 1923, 
see. 10138y2 (g),  and was evidently intended to supersede section 3406. 
As suggested in the State's brief the latter section has been rewritten and 
modified and section 3411(g) now constitutes the law within the pro- 
visions of which the defendant must bring his claim to immunity from 
prosecution. 

The Constitution provides that in all criminal prosecutions "every 
man shall have the right . . . not to be compelled to give evidence 
against himself." But it is compulsion which is inhibited; and the 
right to invoke the constitutional privilege of exemption from testifying 
may be waived. S. v. Thomas, 98 N. C., 599; S. v. Allen, 107 N. C., 805. 
I n  S. v. Mitchell, 119 N.  C., 784, i t  is said that a party may waive the 
benefit of a constitutional as well as a statutory provision either by 
express consent or by failure to assert it in apt time or by conduct in- 
consistent with a purpose to insist upon it. 
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I n  the present case the defendant did not testify under compulsion. 
Section 3411(g) relates to testimony giwn in obedience to a subpoena. 
A subpoena is process,-a writ or order requiring a person to be present 
at  a designated time and place for the purpose of testifying as a witness. 
The defendant's appearance before the grand jury as a mitness was not 
in obedience to the process of the court but in response to his expressed 
desire to give evidence. The presiding judge found as a fact,. "The 
defendant was not subpoenaed, but was called or summoned orally by the 
officer of the grand jury when the indictment was under consideration, 
after having expressed a desire to tell what he knew." Having expressed 
a desire to testify he was permitted to do so; and natural lyhe did not 
object to telling what he knew on the ground that his testimony would 
tend to incriminate him or subject him to a penalty or forfeiture. H e  
must have known as his Bonor states, "The evidence before the grand 
jury was not used or attempted to be used and could not he used against 
him." I n  any view of the case he waived his right to ck im immunity. 

We find 
No error. 

STATE v. R. H. MAULTSBY. 

(Filed 24 March, 1926.) 

1. Health-Cattle-Quarantin*!lYck Eradication-Statutc:s. 
One who is notified by the local quarantine inspector to have his cattle 

dipped in a vat properly charged with chemical solution to eradicate 
cattle tick and prevent its spread, C.  S., 48W(q), may not disregard the 
notice solely upon the ground that it was improper for his stock and 
would amount to cruelty to animals that would rende~ him liable to 
indictment under the provisions of another criminal statute, and thus 
determine the matter for himself against the judgment of the officials in 
charge of the enforcement of the quarantine laws in this3 respect. 

2. Same--Constitutional Law. 
Our statute requiring the dipping of cattle in a medicated vat under 

the direction of a local inspector, is constitutional and va:.id. 

APPEAL by defendant from Daniels, J., at October Term, 1925, of 
BRUNSWICIL 

Criminal prosecution tried upon a warrant charging the defendant 
with a violation of the statute pertaining to tick eradication in that, 
it is alleged, the defendant unlawfully and wilfully failcd and rcfuscd 
to have his mules dipped in a vat properly charged with arsenical solu- 
tion after having been notified by the quarantine inspccto:? to (lo ~ o .  

From an adverse verdict and judgment that thc tlcfcr~tlurit pay n fino 
of $50.00 and the costs, he appeals, assigning errors. 
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Attorney-General Brummitt and Assistant Attorney-General Y a s h  
for the State. 

Rountree & Carr for defendant. 

STACY, C. J. This prosecution was commenced in the recorder's 
court of Brunswick County and tried de novo on appeal to the Superior 
Court. From the judgment of the latter court the case comes to us for 
review. 

The facts are not in dispute. I n  March, 1925, the defendant was 
notified by the local quarantine inspector to have his cattle dipped in 
a vat properly charged with arsenical solution, as they had been infected 
with or exposed to the cattle tick, and as the work of tick eradication 
had been taken up by the State authorities in coijperation with the 
United States Department of Agriculture, in Zone three, C. S., 4895(q), 
which includes Brunswick County, the county of the defendant's resi- 
dence. The defendant complied with this order and had his cattle dipped. 

I n  *4pril following, the defendant was duly notified by the local quar- 
antine inspector, acting on authority from the State Board of Agricul- 
ture, to have his mules dipped in the same vat properly charged with 
arsenical solution, as they had also been infected with or exposed to the 
cattle tick and as they were subject to the same treatment as cattle under 
C. S., 4895 (v). This he declined to do on the alleged ground that the 
vat in question was constructed for dipping cattle and was not properly 
equipped for dipping mules and that the latter could not be dipped in 
said vat without serious injury to them. To participate in such dipping, 
under these circumstances, defendant says, would have rendered him 
liable to indictment for cruelty to animals. The State's evidence tended 
to show that the defendant's fears in this respect were not well founded. 
I t  is conceded that the defendant's refusal to comply with the above 
order is made a misdemeanor by C. S., 4895 (bb). 

The difficulty with the defendant's position, so far  as the present 
record is concerned, is that, on his own statement, he deliberately and 
voluntarily elected to violate one law because he feared, or honestly 
believed, that his compliance therewith would render him liable to in- 
dictment under another. I t  is not to be presumed, short of actual 
demonstration, that the State would put the defendant, or any other 
citizen, in a position where he needs must choose between the commis- 
sion of one of two crimes. At any rate, fear of violating one law, even 
though more or less plausible but necessarily created by the defendant's 
own thinking, as the State's evidence was to the contrary, can hardly 
suffice as a defense to a present indictment charging an offense admit- 
tedly committed. Had the defendant complied with this order and then 
been indicted by reason of such compliance for cruelty to animals, his 
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position on such indictment would have been unansweralde, but he may 
not presently be excused for fear of what might have hxppened had he  
obeyed the instant law. 

I t  may be observed that  the defendant placed his refusal to dip his 
mules, not principally upon the ground that such dir 'ping would be 
injurious to them (8. v. H a y ,  126 N.  C., 999), but primarily upon the 
ground that  he would be rendered liable to indictment therefor. The 
defense is invalid; i t  is not sufficient to defeat the prescnt prosecution. 

The constitutionality of this or cognate legislation was upheld in  
S. v. Hodges, 180 N. C., 751, and the same principle approved in S. v. 
Dudley, 182 N. C., 822, Provision Co. v. Daves, 190 N .  12.) 7, and other 
cases. See, also, S. v. McCarty, 5 Ala., 212, for a genersl discussion of 
the subject. 

The  record presents no reversible error, hence the verdict and judg- 
ment will be upheld. 

No  error. 

AMERICAN AGRICULTURAL CHEMICAL CO., IKC., v. D. S. WILLIAMSON. 
SHERIFF OF DUPLIN COUNTY. 

(Filed 24 March, 1926.) 

1. Taxation-Personal Property-Lien-Levy, 
A lien on personal property for nonpayment of taxes a~,ises to a munici- 

pality only upon a levy thereon. 
2. Same-Real Estate. 

The personal property should be first exhausted by the sheriff of a 
county for the nonpayment of taxes before the land of the same owner 
may be sold therefor. C. S., 8006. 

3. Sme-Mortgages-Right of Mortgagee. 
I t  is required by our statute, C. S., t l ~ t  before the sale of per- 

sonal property as a prior lien to that of n chattel mortgnge may be had 
for the nonpayment of t ;~scs  :~sstwsed tllereo~r, the mo~tgagee be given 
a t  least ten days previous notice with the right to pay thv assessment and 
costs incident111 to ~nnkin:: the I w y  i111t1 olbti~ill a releas2 therefrom, the 
amornrt so paid constituti~~:: 11 prlrt of  tlw ~ ~ ~ o r t g i ~ g t .  debt due to h i~u by 
the n~ortgngor by the i~nl~lic~t~tio~l of Ialrv. 

4. SR~C-EC~II~~;Y-I~~I~I~C~~OII. 
Wlwro tllc owwr of rc.111 1111tl l ~ c w c t ~ ~ t l l  1)rcbprrty hi~s I I O ~  ptlid the taxes 

tl~crcon r~ssc~sscvl 11s 11 c ~ t t ~ ~ ~ t y ,  11 ~nortgilgt'c' w11o luts not received the 
strrtr~lory ~~oticv. I I I I I ~  111nintrki11 his snit  i l l  ecluity ilgt~i~rsl the snle of the 
~)orsc~~~rllty for t h t b  l u ~ y n w n t  of t11c tot111 ttnes due. C.  S., SOW, C. S., 
MKW, not t~lblblyi~~g. 
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Civil action brought by the holder of a chattel mortgage to enjoin 
a sale of the personal property covered by said mortgage, sought to be 
taken by the sheriff undrr levy to satisfy a claim for both rcal-estate 
and personal-property taxes due by the mortgagors. 

A jury trial was waived, and on the facts found by consent, the trial 
court held that the personal property of the mortgagors, though cov- 
ered by a chattel mortgage, was first liable to be sold under execution 
by the sheriff to satisfy all the taxes due by the mortgagors, before 
resort could be had to their real estate. From the judgment rendered in 
accordance with this ruling, dissolving the tcmporary restraining order 
previously entered in the cause, the plaintiff appeals. 

John llill I'aylor for plainti f .  
II. D. W i l l i a m  and Stevens, Beasley & Stevens for defendant. 

STACY, C. J. I n  1920, J. W. and T. C. Gardner sold a farm in Duplin 
County and took a second deed of trust to secure a part of the purchase 
price, a first mortgage having been executed to the North Carolina Joint 
Stock Land Bank of Durham. On 3 January, 1924, the then owners of 
the land, R. E. Belcher, R. H.  Knott and W. D. Dildy, gave the Ameri- 
can Agricultural Chemical Company, Inc., a third mortgage on said 
land and incorporated in the same instrument a crop lien and first mort- 
gage on certain personal property, the subject of controversy in this 
action. Thereafter, the second deed of trust, above mentioned, was fore- 
closed, and J. W. and T. C. Gardner repurchased the land. I n  the mean- 
time, however, taxes had accumulated on said land in the hands of 
Belcher, Knott and Dildy to the amount of $476.24, and on 9 December, 
1924, the sheriff of Duplin County levied on the personal property 
belonging to the said Belcher, Knott and Dildy and covered by the 
plaintiff's chattel mortgage, to satisfy, not only the real-estate taxes 
levied against the land while owned by them, but also a tax of $17.75 
levied against the chattels covered by plaintiff's mortgage. His Honor 
held that the personal property of the mortgagors, after levy, was liable 
for both their real-estate and personal-property taxes, or the entire sum 
of $496.99, before resort could be had to the land in question. The appeal 
challenges the correctness of this ruling. 

I t  is provided by C. S., 8006, that the personal property of a tax- 
payer shall be levied upon and sold for the satisfaction of his taxes 
before resorting to his real estate, if sufficient personalty, subject to levy 
and sale, can be found in  the county of the sheriff having the tax list 
in hand. 

But C. S., 7986, also provides: "Taxes shall not be a lien upon per- 
sonal property, except where otherwise provided by law, but from a levy 
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thereon: Provided, that no mortgage or deed of trust executed upon 
personal property shall have the effect of creating a lien thereon supe- 
rior to the lien acquired by a subsequent levy upon said property for 
the payment of the State, county, and municipal taxes, assessed against 
the same; but the sheriff or other tax collector levying upon such prop- 
erty, for the purpose of collecting the taxes due thereon, shall give due 
notice to the mortgagee or trustee of such property of the amount of 
such taxes at  least ten days before the sale of the same, and such trustee 
or mortgagee shall have the right to pay said taxes and the costs incident 
to making the levy, when the sheriff or tax collector shall release the 
same to such trustee or mortgagee, and the amount so paid by said trustee 
or mortgagee shall constitute a part of the debt secured in the mortgage 
or deed of trust." 

I t  will be observed that under this latter section, there is no lien on 
personal property for taxes, escept where otherwise proviced by law, but 
from a levy thereon. Carstarphen v. Plymouth, 186 N. C., 90; Shelby v. 
I'iddy, 118 N. C., 792; Wilmington v. S p u n t ,  114 N .  C., 310. And 
where a mortgage or deed of trist is execited on personal property, it 
creates no lien thereon superior to the lien acquired by a subsequent levy 
on said property for the payment of the State, county, and municipal 
taxes "assessed against the same," i. e., assessed against said personal 
property; and the sheriff or other tax collector, levying on such property, 
"for the purpose of collecting the taxes due thereon,'' is required to give 
due notice t i t h e  mortgagee trustee of the "amount of such taxes," i. e., 
the amount of taxes assessed against said personal pro:?erty and due 
thereon, at  least ten days before the sale of same, etc. 

To construe this section otherwise, or to interpret it as contended for 
by the defendants, would seriously impair the value of chattel mortgages 
in North Carolina. We think the only tax lien on the personal property 
here in question, superior to the plaintiff's mortgage thereon, is the lien 
for $17.75 acquired by the subsequent levy of the sheriff for the payment 
of State, county and municipal taxes assessed against said personal 
property and now due thereon, and which the plaintiff has the right to 
pay and add to the amount of the debt secured by the mortgage. I n  
other words, to the extent of the plaintiff's interest in said property, 
as the holder of a chattel mortgage thereon, the same is not "subject to 
levy and sale" absolutely under C. S., 8006 e t  seq., for taxes, other than 
those levied on the particular property itself; and such property, when 
sold to collect taxes other than those levied upon it, would pass subject 
to the rights of the mortgagee, unless affected by the provisions of C. S., 
8008, which is not the case here. Woody v. Jones, 113 N. C., 253; 
Geer v. Brown, 126 N. C., 238. 

Error. 
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WILLIAM S P I C E R  v. D. S. WILLIAMSOX A N D  THE BOARD O F  COUPiTY 
COMMISSIONERS OF DUPLIN COUNTY. 

(Filed 31 March, 1926.) 

1. Physicians and Surgeons--ServicesImplied Promise to Pay. 
The mere request of a stranger to a physician to render needed service 

to another, to whom he owes no duty, is insufficient, in the absence of an 
express promise to pay, to render him liable for the value of the services 
the physician rendered. 

2. Same-SheMs-Wounded Prisoners. 
A sheriff of a county is not responsible for payment for the services of 

a physician whom he has requested to attentl to his prisoner, seriously 
wountled in resisting arrest, in the absence of a special promise to pay 
them. 

3. SarnsEvidence-Questions for Jury. 
IIcld,  under the evidence in this case, an issue was raised for the 

determination of the jury as to whether the physician rendered services 
to a wounded prisoner in the sheriff's custody upon the sheriff's implied 
promise to personally pay him therefor. 

4. Samc-Counties-County Commissioners. 
Where a sheriff has in an emergency requested a physician to render 

services to a prisoner in his custody who had been badly wounded in 
resisting arrest, and there is evidence tending to show that  under the 
circnmstances he could not have obtained in time an order from the 
board of county commissioners that  would assume responsibility on 
behalf of the county to pay them, the objection of the commissioners 
that under such circumstances the county would not pay for them, and 
that liability would only attach a s  to  those prisoners delivered a t  the 
county jail, is untenable. C. S., 1317, 1346, 1347. 

5. Sam-Damages-Questions for Jury. 
Where the county is liable for the services of a physician rendered a t  

the request of the sheriff to a wounded prisoner in his custody, upon an 
implied promise to pay for them, an issue is raised for the jury to de- 
termine the reasonable amount to be paid therefor. 

API,EAI, by  plaintiff f r o m  Thorne, Emergency Judge, at December 

Term,  1925, of DUPLIN. Reversed. 

T h i s  is  a n  action c o m m ~ n c c d  by  plaintiff,  a physician and  surgeon, 
i n  the  Superior  Court  of Wayne  County, to recover of defendant, D. S. 
Wil l iamsor~,  f o r  professional services rendered t o  and  hospital expenses 

incurred i n  behalf of P e t e r  Camel, at the request of said defendant. 

Pe te r  Camel was a prisoner i n  t h e  custody of D. S. Williamson, who 

was sheriff of Dupl in  County ;  he  was suffer ing f r o m  t h e  effects of a 
wound inflicted at t h e  t i m e  of h i s  arrest  by a deputy sheriff of D u p l i n  
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County, upon a charge of robbery and larceny, committed in said county. 
Defendant, D. S. Williamson, denied liability; he alleged that  the board 
of county commissioners of Duplin County was liable :!or the amount 
due plaintiff for said services and hospital expenses. Upon his motion, 
the board of county commissioners of Duplin County was made a party 
defendant, and the action was removed from Wayne to  Duplin County 
for trial. The  board of county commissioners denied liability, on the 
ground that  the said board had not authorized the dcfendant, D. S. 
Williamson, sheriff of said county, to take the prisoner to plaintiff for 
treatment; it  alleged that  it had not requested or authorized plaintiff 
to render any services to or to incur any hospital expenses for Peter 
Camel. 

At  the close of all the evidence, upon motion of each defendant, 
there was a judgment of nonsuit, dismissing the actim. From this 
judgment, plaintiff appealed. 

Langston, Allen & Taylor for plaintiff. 
11. D. Williams and R. D. Joh~uon for defpndant, D. S .  Wi/liam.son. 
Gavin & Uoney for defendant, Duplin County. 

CONNOR, J. It is admitted that plaintiff, a physician and surgeon, 
who owns and operates a hospital in Goldsboro, N. C., received into said 
hospital, as a patient, Peter Camel, and thereafter rendered professional 
services to and incurred hospital expenses for said Peter, Camel, a t  the 
request of defendant, D. S. Williamson, sheriff of Duplin County. At 
the time of such request, Peter Camel was a prisoner in the custody of 
the said sheriff; he had brcn arrested by a dcputy sheriff, and delivered 
into the custody of the sheriff, upon a charge of robbery ar  d larceny, com- 
mitted in Duplin County. Immediately before his arre:,t, the prisoner 
had been shot and wounded by the deputy sheriff; he had resisted arrest 
and, wlicn pursued by the officer, had fired twice a t  him, with his 
pistol, thus not only resisting arrest, but also assault ng the officer, 
with a deadly weapon. When the prisoner came into the custody of the 
sheriff, his coiltiition, rrsultinp from his wound, was such as  to require 
ininietlinte medical and surgical treatment. The  phys~cian  who had 
usually attended prisoners in the custody of the sheriff, imd whose bills 
for services to such prisoners liad been paid by thc board of county com- 
missioners, was called by the sheriff to see the prisoner, and advised the 
sheriff that lie was unable to care for the prisoner-that his  condition 
required the immediate attention of a surgeon in a hospital, equipped 
to care for such cases. I t  was impracticable for the shxiff to consult 
the board of county commissioners as its members l iwd  a t  distances 
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of more than fifteen miles from the place where the prisoner was shot. 
Acting upon the advice of the physician, the sheriff took the prisoner, 
in his automobile, a t  ouce to Goldsboro, and requested plaintiff to 
receive him into his hospital as a patient, and to render him such 
professional services, as in plaintiff's judgment, his coudition required. 
Plaintiff knew that  defendant was sheriff of Duplin County, and that  
Peter Camel was a prisoner in his custody, charged with a violation of 
the criminal law in Duplin County. Plaintiff received Peter Camel 
into his hospital and withiu a few days thereafter performed an opera- 
tiou upon him because of his condition, caused by the gun-shot wound 
inflicted by the deputy sheriff while undertaking to arrest the prisoner. 
Plaintiff preseuted his bill to the sheriff, who filed it with the board 
of county commissioners, a t  their next monthly meeting thereafter; 
the board declined to pay the bill. 

The  board of couuty coinmissioriers did not authorize the sheriff 
to  take the prisoner to plaintiff, and had 110 uotice of these facts until 
after the services were performed and the expense incurred. I t  had been 
the custom of the board of county comrnissiouers to pay bills for medi- 
cal attention rendered to prisoners in the custody of the sheriff, when 
presented by him to the hoard a t  its regular monthly meetings. These 
bills had been for small amounts. The board is composed of three 
members, two of whom live about 18 miles from the county seat, and one 
about 1 6  miles. 

"The rule that  where a person requests the performance of a service, 
and the request is complied with, and the serrice performed, there is an 
implied promise to pay for the services, does not apply where a person 
requests a physician to perform services for a patient, unless the rela- 
tion of that  person to the patient is such as raises a legal obligation on 
his part  to call in a physician and pay for the services, or the circum- 
stances are such as to show an intention on his part  to pay for the 
services, i t  being so understood by him and the physician." This rule 
as stated in 30 Cyc., 1597, is supported by authorities cited inq the  notes, 
and commends itself to us as sound in law, and just in policy. But for 
the exception to the general rule, a stranger or neighbor might hesitate 
to call a physician to the aid of one in need of medical services; the 
exception is not unjust to  the physician who may require an express 
contract for payment of the value of his services, before responding 
to the call, or rendering the services. Smith ?I. Riddick,  50 N. C., 343. 
"The authorities generally support the broad proposition that a mere 
request by one persou to a physician to render services to another to 
whom the person making the request is under no obligation to furnish 
medical care, raises no implication of a promise to pay for the services. 
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Public policy favors the encouragement of those who will summon medi- 
cal aid for the unfortunate sick who cannot act for themselves." 21 
R. C. I,., 412(55); McGuire v .  Hughes, 207 N. Y., 516, :LO1 N. E., 460, 
46 L. R. 14. (N. S.), 577 and notes. 

I t  cannot be held that a sheriff, or other officer, is under a legal obliga- 
tion to provide medical attention for a prisoner in his custody, for the 
payment of which he is personally liable. The relation between the 
officer and his prisoner is not voluntary on the part of either. On the 
part of the officer, it results from the by him of a public 
duty, and while he is liable personally both to the prisoner and to the 
public for a breach of duty to either-for which he m,iy be required 
to answer in damages to the prisoner, or upon indictment to the public- 
he cannot be held liable for medical or surgical services required by the 
condition of the prisoner, at  the time of his arrest, or after he had been 
taken into custody. The prisoner by his arrest is deprived of his 
liberty for the protection of the public; it is but just that the public 
be required to care for the prisoner, who cannot by reason of the 
deprivation of his liberty, care for himself. The officer i!g but the agent 
of the public, and ought not to be held personally liable for the per- 
formance by him, as such agent, of a duty which the public owes to 
his prisoner, unless he expressly agrees to assume such liability. 

There was evidence upon the trial of this case, which should have 
been submitted to the jury upon plaintiff's allegation that defendant, 
D. S. Williamson, expressly agreed to pay plaintiff for his services 
to Peter Camel. An agreement to pay for the services required, cannot 
be implied merely from the request. Plaintiff testified that after he 
had concluded, from his examination of Peter Camel, that a difficult 
operation was advisable, he said to the defendant, "My aclvice is to con- 
sult the commissioners, and see if they will stand for it." Defendant 
replied, "They will meet tomorrow morning on some road matters. I 
will talk to them about it." Plaintiff said, "If it will he any help to 
you, I will go down and take these pictures and explain thei." when 
the plaintiff went to the county seat the next day, and it was ascertained 
that the commissioners would not meet, as had been expected, plaintiff 
said to defendant, "What do you want me to do?" Defendant replied, 
"He is a human being; he is under my charge; I don't know anything 
to tell you except to go ahead and do the best you can to save him." 
I t  was after this conversation that plaintiff performed the operation, and 
incurred the larger part of the expenses. I t  was for the jury to say 
upon this and other evidence submitted to them, whether defendant 
expressly agreed to pay for plaintiff's services to Peter Camel. I f  the 
jury shall find that at  the time defendant requested plaintiff to perform 



N. C.] SPRING T E m ,  1926. 491 

the services for Peter Camel, he intended to pay for such services, that  
i t  was so understood between plaintiff and defendant, and that  plaintiff 
rendered such services in reliance upon the agreement of defeiidant 
to pay for same, personally, then defendant is personally liable to plain- 
tiff for the value of the services. There was error in the judgment dis- 
missing the action as against defendant, D. S. Williamson. An issue 
should have been submitted to the jury, in order that  the jury might 
determine whether or not defendant expressly agreed to pay for the 
services rendered by plaintiff to Peter  Camel, pursuant to defendant's 
request. T h e  burden, upon this issue will, of course, be upon plaintiff. 
There is evidence, however, to sustain an  affirmatire answer. The  el i-  
dence introduced on the tr ial  was sufficient for the coilsideration of the 
jury upon the allegation that  defendant was liable to plaintiff upon an 
express coiltract. 

Defendant, the board of county commissioners, contends that i t  is 
not liable for the reason, first, that  i t  had not authorized the sheriff 
to request plaintiff to perform the services or incur the expenses for 
Peter Camel, and, second, that  the board is liable for medical services 
rendered only to  prisoners confined in jail-that i t  is not liable for such 
services to  one who is in the custody of the sheriff, following an arrest, 
and who had not been committed to jail, after a preliminary trial, or 
upon conviction. 

I t  has been stated as  a general rule of law, that, i n  the absence of 
some express provisions of the law, the public is not liable to a physician 
or surgeon for services rendered prisoners, even though they are in- 
solvent, and unable to pay for such services themselves. Nolan v. Cobb 
Co., 141 Ga., 385, 81  S. E., 124, 50 1;. R. A. (X. S.) ,  1223 and note. 
I t  has also been held, in some jurisdictions, that  by virtue of statutes 
applicable, liability of the public for medical services is restricted to 
prisoners confined in jail. ~lfalone v. Escambia County (Ala.), 22 So., 
503; Gray c.  Coal~oma County (Miss.), 16 So. 903. The  board of com- 
missioners was held liable, in Lamar v. Board of Corn. (Ind.) ,  30 
N .  E., 912, for services rendered by a physician, a t  the request of a 
jailer, to  a prisoner who suddenly became sick, notwithstanding a 
statute under which the board of commissioners had elected a health 
officer whose duty it was to care for prisoners i n  the county jail. 
I n  that  case, i t  appeared that the health officer lived a t  such a distance 
from the jail, that  his attendance could not be had to meet the 
emergency caused by the sudden illness of the prisoner. I n  the opinion 
of the Court, i t  is said: "We cannot believe that  when a man was in 
jail, and in need of medical services, under the emergency existing 
in this case, the law intended that  the prisoner should be left to suffer 
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and perhaps to die, because the services of the secretary of the board 
of health could not be obtained in time to save his li.ie, or that the 
county would not be liable for services rendered to the prisoner by a 
physician employed by the jailer who had the prisoner in charge." 

I t  is clearly the duty of the board of commissioners of a county, in 
this State, as prescribed by statute, to provide for necesszry medical at- 
tention to a prisoner confined in the county jail, whether such prisoner 
has been committed to jail as the result of n preliminary trial, or 
upon a final judgment on his conviction of a violation of law. The 
board of commissioners owes no less duty to a person, ,awfully in the 
custody of the sheriff, awaiting a preliminary trial, and confined in 
jail, because he is unable to give bond for his appearance at such trial. 
A reasonable construction of these statutes extends this duty of the 
board to a person in the lawful custody of the sheriff, who is unable, 
because of the condition of the prisoner, to take him at once to the 
jail. The suggestion in the brief for the board of comnissioners filed 
in this Court, that the board owes no duty to provide for lecessary medi- 
cal attention to a prisoner until he has actually been placed in jail, 
does not commend itself to us as within a reasonable or necessary 
construction of the statutes applicable. C. S., 1317, 1343, 1347. 

The fact that the board of county commissioners of Duplin County 
had not authorized the sheriff to request plaintiff to render professional 
services to his prisoner, prior to the performance of sucf services, upon 
the facts as shown by the evidence in this case, does not relieve the board 
of liability for the reasonable value of such services. Upon these facts, 
it was the duty of the board of county commissioners to provide neces- 
sary medical services for Peter Camel, after he was arrested and taken 
into custody by the sheriff. I n  the emergency confronting the sheriff, 
it was his duty, as sheriff, to procure proper medical altention for his 
prisoner. Ordinarily, the sheriff or other officer, having in his custody 
a prisoner whose condition requires medical attention, should report such 
condition to the board of commissioners before calling in a physician. 
I n  an emergency, however, he may without previous authority from the 
board, procure necessary attention for his prisoner, and the board 
of commissioners will be liable for the reasonable charge for such services 
as may be rendered to the prisoner at the request of the sheriff. The 
authority of the sheriff to act in an emergency such as existed in this 
case must be sustained. Niller v. Cornell, 187 N. C., 550; Perkins v .  
Wood & Coal Co., 189 N. C., 602. 

There was error in sustaining the motion of the board of county com- 
missioners of Duplin County for judgment of nonsuit. An issue should 
be submitted to the jury, in order that it may determme whether or 
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not the professional services rendered to, and the hospital expenses in- 
curred in behalf of Peter Camel by plaintiff, were reasonably necessary 
in view of the condition of Peter Camel while in the custody of said 
sheriff. I f  the jury shall answer such issue in the affirmative, then 
plaintiff is entitled to recover of the board of county commissioners of 
Duplin County, the reasonable value of such services and expenses, to 
be determined by the jury in answer to an appropriate issue. There 
must be a new trial and to that end the judgment is 

Reversed. 

HANNAH ROSENMANN v. BEIX-WILLIAMS COMPANY, INCORPORATED, 
W. H. BELII, ADOLPH ROSENMANN A N D  WILLIAM ROSENMANN, 
GUARDIANS OF M. ROSENMANN, AND ADOLPH ROSENMANN AND 

WILLIAM ROSENMANN, INDIVIDUALLY. 
A N D  

HANNAH ROSENMANN v. WILLIAM ROSENMANN AND ADOLPH ROSEN- 
MANN, GUARDLANS OF MARCUS ROSENMANN AND I. B. GRAINGER, 
TRUSTEE. 

(Mled 31 March, 1926.) 

It is proper fo r  the  trial  judge to consolidate two pending actions 
between the same parties involving practically the  same subject-matter. 

2. Bills and Notes-Negotiable Instruments-Possession-Par01 Evidence. 
Where the  payee of a note is  insane, and his wife produces it on the 

t r ia l  endorsed by him to her, (.Ittiming i t  as :I gift, i t  is  competent to show 
try par01 evidence that  he had never delivered the note to her, but t ha t  
his guardian had done qo. and that  i t  was a par t  of his estate. 

3. Sameprima Facie Case-Burden of Prmf. 
Where the  genuincuess of n note i.: not in controversy, and the issue 

is whether the  nllezctl entlorsec, the plaintiff in the  action, acquired i t  
a s  a gift  from her insane husband, the b ~ ~ r t l e n  of proof is  on the plaintiff 
t o  establish her contention I I ~  thc greater neight of the evidence. 

Where the genninc.~rcss of t l ~ e  note, the wbjcct of the controversy, is  
not i n  dispute, and the  issue is whethcr the maker having endorsed it to 
his wife who prodwctl i t  a t  the trial ,  hat1 tlelileretl it to her,  it is  com- 
petent to show hy p;~rol  e\ itlence tha t  t h r  hu\bnnd had deposited the 
note in  question a s  collnternl other <ecnrities to a note for money 
he had borrowed a t  the bank, and the officer of the  bank, so testifying, 
may refresh his memory from a meinor:~ndurn thereof he had made ;  and 
the  objection that  such is incompetent as  riot the best evidence, i s  un- 
tenable. 
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5. Gifts-Bills a n d  Notes-Negotiable Instruments-Husband a n d  Wife. 
Where the wife asserts ownership of a note a s  a gift from her insane 

husband, she must show both an intent to transfer the title, and an act 
designated to effectuate the intent. 

6. SamoDelivery-Presumptions-Requests fo r  Instrucitions - Appeal 
a n d  Error .  

Where the wife, the plaintiff in the action, asserts ownership of the 
note ill controversy ns :I gift from her insane husband, and there is  
evidence tending to show that  she acquired possession from his guardian 
nnd not from him, the question of his intent is one for ;he jury, and a 
rcqncsted instruction that the endorsement of the note by the husband 
to the wife raised a presumption of a gift, and that  he, if the evidence 
is helicved, delivered it  to n bauli for her benefit when pledging i t  as  
collateral to his own note, is  properly refused. 

7. Instructions-Evidence-Assumhg Facts  as Proven.-Appeal a n d  
Error. 

,111 instruction that assumes a fnct proven from conflicting evidence, 
or a f i c t  or facts not in evidence or in dispute, and draws therefrom 
conclusions which do not necessarily follow, is properly refused. 

8. Instructions-Requests f o r  Instruction--4ppeal and  Error .  
Esceptions to the refusal to give requested prnycrs for instruction sub- 

stantially given in the general charge, will not be sustained on appeal. 

9. Bills a n d  Notes-Negotiable Instruments-Endorsernents.--Gifts- 
Evidence. 

Where the holder of a note claims title by endorsement from the payee 
named therein, and the controversy upon the evidence is as  to  whether 
it  constituted a valid gift, and the note has been paid and the proceeds 
held by the court subject to its final judgment as  to whether the gift 
was valid, or the intent legally established as  a matter of law upon the 
evidence in the case, the donee's position is untenable th:t the note was 
irrevocable, and that par01 evidence to  the contrary w : ~  inadmissible. 

A P I T . ~ ,  by  plaintiff f r o m  Daniels, J . ,  a t  October T e n n ,  1925, of NEW 
H ~ r o v c n .  

I n  t h e  first of these cnscs t h e  plaintiff brouglit sui t  on a note f o r  
$84,798.65, executed and delivered t o  her  on 11 September, 1923, by  
Bell;-Williams Conipany, Jnc. ,  payable nincty days a f tc r  date, a n d  
endorsed by W. H. Belk. P r i o r  t o  t h e  m a t u r i t y  of t h e  note the  Bclk- 
Wil l iams Company received a notice f r o m  Adolph Rose l rnann  forbid- 
d ing  payment  to  the  plaintiff on  the  ground  t h a t  t h e  note  was a p a r t  of 
t h e  par tnersh ip  asscts of M. Rosenmann & Son,  of which l d o l p h  Roscn- 
nlann was a par tner ,  a n d  on t h e  f u r t h e r  ground t h a t  t h e  plaintiff claimed 
the  note as  a g i f t  f r o m  M. Rosenmann, who was mental ly  incapacitated. 
T h e  Btilk-Williams Company was  notified t h a t  if i t  made  lmymcnt to t h e  
plaintiff, Adolph Rosenmann would hold t h e  company responsible f o r  
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auy loss or damage he might thereby sustain; and thereupon the com- 
pany paid to the clerk of the Superior Court the full amount due on 
the note and was discharged, together with W. H. Belk, from further re- 
sponsibility. Adolph Rosenmann and William Rosenmann, individually 
and as guardians of M. Rosenmann, were then made parties and per- 
mitted to file an answer. I n  their answer they allege that the partner- 
ship of M. Rosenmann & Sons sold to the Belk-Williams Company its 
stock of goods at  the price of $54,798.68, a part of which was represented 
by the note sued on; that M. Rosenmann attempted to give the plaintiff 
the note she claims but did not deliver it to her prior to the time of 
his commitment to a sanitarium. but retained possession of it and col- 
lected and used the interest until the plaintiff came into possession 
of the several notes and began to collect the interest thereon; that M. 
Rosenmann had no authority to make the gift ;  and that the pretended 
gift was without consideration and of no effect. They pray that the 
notes and the proceeds therefrom be declared the property of the partner- 
ship and the alleged gift roid. 

To this answer the plaintiff filed a reply and cross-complaint alleging 
that the notes executed by the Belk-Williams Company were first made 
payable to M. Rosenmann and that all these, including the note sued on 
had been renewed many times in  her name and given her as a part of 
M. Rosenmann's estate and that she was the actial owner there'f. She 
alleged also that the notes executed by the Bladenboro Cotton Mills had 
been renewed by her from time to time. 

I n  the second case the plaintiff filed a petition before the clerk of the 
Superior Court in which she alleged that M. Rosenmann, her husband, 
had been adjudged insane and had been committed to a hospital in 
Mamaroneck, N. Y.; that up to 31 July, 1924, she had received $300 
a month for her support and maintenance; that she had to stay near her 
husband at great expense, and that her income was insufficient; and 
that for several months she had not received her monthly allowance. 
She filed her petition under C. S., 2294, for the purpose of having a 
part of her husband's estate sold for her maintenance. 

Adolph Rosenmann, guardian, and William Rosenmann filed separate 
answers to the petition; Adolph denying the material allegations and 
pleading substantially the same defense set up in the first action, and 
specifically alleging that a part of the money paid by the Belk-Williams 
Company had been loaned to the Bladenboro Cotton Mills, and that 
the plaintiff had no interest in the notes given for the loan. The answer 
of ffi l l iam Rosenmann admits practically all the allegations of the 
plaintiff. 

The clerk made no order but transferred the case to the Superior 
Court docket; and it appearing that the matters in controversy in the 
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first case were in controversy in the second and that the issues were the 
same in each, the court made an order consolidating the two causes. 

The following verdict was returned : 
1. I s  the plaintiff the owner of the proceeds of the Belk-Williams 

notes now in the hands of the Murchison National Bank? Answer: No. 
2. I s  the plaintiff the owner of the proceeds of the Bladenboro Cotton 

Mills notes now in the hands of the Murchison Kational :Bank? dnswer : 
No. 

Judgment on the verdict, and appeal by the plaintiff. No error. 

Marsden Bellamy and John D. Bellamy & Sons for plaintif. 
Rountree & Carr and E. K.  Bryan for Adolph Rosenmann, guardian. 

ADAMS, J. The only question litigated on the trial and involved in the 
appeal is the title or ownership of five promissory nolies aggregating 
$54,798.65. Two of these notes, each in the sum of ten thousand dollars, 
payable to the order of the plaintiff, were executed by the Bladenboro 
Cotton Mills, Inc., on 23 November, 1922, and 21 February, 1923, 
respectively. Of the remaining notes one in the sum of $24,798.65 and 
two, each in  the sum of $5,000, payable to the plaintiff, were executed 
by the Belk-Williams Company, Inc., respectively on 11 September, 
1923, and on 10 and 12 December, 1923. The plaintiff alleges that she 
is the owner and entitled to the possession of these notes or to such 
amount paid thereon as may be subject to the order of the court. 

Adolph Rosenmann, one of the defendants, answered the complaint 
and the petition, alleging that in 1918 the partnership of M. Rosenmanri 
& Son (composed of M. Rosenmann, Adolph Rosenmann, and William 
Rosenmann) sold to the Belk-Williams Company their stock of goods 
and received in part payment of the purchase price notes of the Belk- 
Williams Company amounting to $54,798.65; that the rum of $20,000 
was paid and afterwards loaned to the Bladenboro Cot ;on Mills; that 
the notes were first made to the partnership or to M. Ros3nmann for the 
benefit of the partnership; that M. Rosenmann without authority of the 
other partners afterwards caused the notes in controversy to be made 
payable to the plaintiff; that he is now insane; and that Adolph 
Rosenmann and William Rosenmann are his guardians. Given this out- 
line, the contentions of the parties and special phases of the evidence 
will be considered in connection with the exceptions. 

We see no error in the order consolidating the two cases. I n  Hartman 
v. Spiers, 87 N. C., 28, it was held to be improper to consolidate causes 
which are essentially different or causes in which the parties are not 
the same; but in the present case the pleadings show and the order 
states that the questions raised in the first suit are sc.bstantially the 
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same as those uresented in the second. That this conclusion is correct 
and that the consolidation was not improper may be seen by reference 
to the issues that were submitted to the jury. Henderson v. Forrest, 
184 N.  C., 230; Wilder v. Greene, 172 N.  C., 91; Bon Glahn 11. De 
Rossctt,  76  N. C., 292. 

The plaintiff called as a witness Isaac B. Grainger, rice-president of 
the Murchison National Bank, who testified that  the bank, previously 
appointed trustee of the Roseninann estate, recei~ed the notes in clues- 
tion from the plaintiff on 27 March, 1925. For  the purpose of showing 
how she had obtained possession of the notes the defendants proved by 
the cross-examination bf this xitness that  he received them from &I. 
Rosenmann on 19 February, 1923, and delirered then1 to Adolph Rosen- 
niarin as guardian of 31. Rosenmann about two months later, the defend- 
ants contending that Adolph RoseXmann wrongfully turned them over 
to the plaintiff, who had not theretofore had them in her possession. 
The w i k s  was nermitted to read a list of securities attached to a 
receipt given by the bank, or by the witness as trustee, to 31. Rosenmann 
in February, 1921; a list of securities deposited with the bank by M. 
Rosenmann on 19 February, 1923; and a list of securities set forth 
in a receipt given the bank by Adolph Rosenmann, as guardian, on 14 
April, 1923. The plaintiff objected io  the reading by the witness of the 
lists of the securities for the several reasons assigned in her brief. - 

Of course i t  is elementary that the party alleging a fact must ordi- 
narily prove i t  by the best evidence and that  a written instrument 
is the best evidence of its contents. Also, while a witness must usually 
speak from his recollection, he may refer to a paper, entry, or other 
~vr i t ten  instrument in order to refresh his memory. But  i t  is important 
to note that neither the plaintiff's cause of action nor the defense thereto 
is based upon the contents of the papers referred to in the cross-exami- 
nation. The issues were addressed to the ownership of the notes which 
the plaintiff produced a t  the tr ial ;  and the object of the cross-examina- 
tion was to show that they had never been delivered to the plaintiff 
by her husband, but by his guardian, and that  they were in fact a 
part of her husband's estate. The substance of the testimonv was that  
M. Rosennlann had deposited the securities with the bank a n i  had taken 
a receipt therefor in the first instance; that among the securities held 
by the bank in February, 1923, were the notes in controversy, which, 
on 14 April, 1923, the bank delirered to the guardian. The point 
in  controversy was the title or ownership of the notes and, necessarily, 
the question of delivery; not primarily the contents of  the several 
papers. There was no dispute as to the genuineness of the receipts and 
the mere fact that  the securities were identified by the witness is not 
ground for a new trial. 
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The plaintiff excepted to the instruction that as to each issue she was 
required to establish the truth of her contentions by the ,greater weight 
of the evidence. She relies in part on the provision that "where the 
instrument is no longer in the possession of a party whose signature 
appears thereon, a valid and intentional delivery by him is presumed 
until the contrary is proven" (C. S., 2997) ; and she contends that by 
producing and offering the notes in evidence she made out a prima facie 
case which placed on the defendants the burden of disprcving her title. 
I f  it be granted that she made out a prima facie case in this way, the 
burden of disproving her ownership of the notes did not devolve upon 
the defendant. There was no controversy between the plrtintiff and the 
makers of the notes-no question as to the liability of the parties "whose 
signature appeared thereon," but a dispute between the plaintiff, who 
claimed the notes as a gift from her husband and the defendants, his 
children, who denied her title. The question was, not the liability of the 
makers, but the plaintiff's ownership. The asserted gift of the notes 
by the husband to the wife involved both an intent to transfer the title 
and an act designed to effectuate the intent. Having alleged the gift, 
the plaintiff had the burden of making good her allegatim. The prin- 
ciple has been applied in a number of recent decisions and need not be 
repeated here. Hunt v. Eure, 189 N. C., 483 and cases cited. 

Exceptions were taken by the plaintiff to the court's c.enial of these 
requested instructions: (1) that the execution and renewal of the notes 
to the plaintiff as payee raised the presumption of a gift from her hus- 
band; (2)  that if the jury should find from the evidence that her hus- 
band deposited in  the bank her shares of stock in certain corporations, 
certificates, deposit book, etc., and with these articles the notes in suit, 
payable to her, there was a presumption that he delivered the notes to 
the bank for her benefit. Neither exception can be sustained. A gift of 
personal property is a unilateral act. I t  imports, not on1,y an intention 
to give, but an actual or constructive delivery of the property; for the 
donor's present relinquishment of dominion over the thing given is essen- 
tial to a valid gift. Personal property cannot be delivered and retained 
at the same time. Whether the notes in controversy were retained or 
delivered was a question for the jury to determine upon the testimony 
of the witnesses. The plaintiff never had the actual possession of the 
notes prior to her husband's affliction, and herein her case is distinguish- 
able from Swindell v. Swindell, 153 N. C., 22, Arrington, v. Arrington, 
114 N.  C., 116, and similar decisions. As to the alleged 3ymbolical de- 
livery of the notes the evidence waa submitted to the jury under proper 
instructions. Kelly v. Maness, 123 N. C., 236; Newman v. Bost, 122 
N .  C., 524; Paschal v. Hall, 58 N. C., 108. 
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Assignments 12, 19, 20 relate to other prayers. The first of them is 
defective in that it assumes a fact or facts not in evidence or in dispute 
and draws therefrom conclusions which do not necessarily follow. The 
second prayer was given in substance, perhaps more favorably than the 
plaintiff requested; and the third is subject to the objection that it sets 
forth the evidence recited as establishing constructive delivery of the " 
notes, thereby withholding from the jury the question of intent as a fact 
and treating it as an inference of law. As to principles which the plain- 
tiff intended to present, see Handley v. Warren, 185 N.  C., 95; Thomas 
v. Houston, 181 N .  C., 91; Parker v. Mott, 181 N .  C., 435. 

His  Honor declined the following instruction which is the subject of 
L, 

the 15th assignment of error: "That the notes being on their face made 
expressly payable to the plaintiff by Belk-Williams and the Bladenboro 
Cotton Mills makes the notes irrevocable and the said M. Rosenmann had 
no right thereafter to change the payee, it being different from a case 
where the note is transferred or assigned by the payee to another, in 
which case the retention of the note by the payee puts it in his power to 
cancel the assignment or transfer, which he could not do in this instance, 
Mrs. Hannah Rosenmann deriving her title from the maker instead of 
from her husband." 

I t  will be observed that this prayer is based on the propositions that 
the notes were irrevocable and that the plaintiff derived her title to them 
from the makers and not from her husband. The notes have been paid 
and the proceeds are subject to the final judgment of the court; so 
there is no possibility of a revocation by the makers. And as to the 
title the plaintiff alleges that the notes, first in her husband's name, were 
afterwards made payable to her, and that he caused the change to be 
made because he intended them as a gift to his wife. I t  was upon this 
theory that the issues were prepared and the case was tried-the theory 
of a controversy between the plaintiff and her husband's successors as to 
the ownership of the notes; and this, as we have said and as the parties 
recognized during the trial, presented primarily the question of a de- 
livery of the notea by the husband to the wife. Under these conditions 
the instruction was properly denied. - - .  

The instructions referred to in assignments 13 and 21, we think, are 
sufficiently incorporated in the charge; for in his recital of the conten- 
tions of the parties his Honor presented as evidence all the circumstances 
set out in these prayers and correctly instructed the jury in  reference to 
them. I n  our opinion the refusal to give the two remaining prayers 
(assignments 22, 23) is not good cause for a new trial. 

We find 
Xo error. 
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SEARS, ROEBCCK fiz Co. v. RAXKIXG CO. 

(Filed 31 March, 1926.) 

1. Banks a n d  Banking-Principal a n d  A g e n t V e n d o r  and  Purchaser- 
Special Accounts-Implied Scope of Authority. 

The caqllier of a bank llac implied authority to agrw wit11 the pnr- 
chnser ant1 seller of niaterialh for a tlwelling, that,  for the protection of 
the seller it  will crente n ywci:rl cle~tosit f r o ~ n  fund5 it  lins on tleposit 
from the l~urchnser, to pay for the materials upon notice 1)y the dclmitor 
that the materials ordered had been received and had come up to sl~ecifi- 
cations, etc. 

Wliere the cashier of a bank has agreed with the seller of goods to its 
depositor t o  create a spechl account from his deposit to pay for the 
materials upon notification that tlie goods had been reczived and mere 
as  contracted for, an express condition that  the bank mould not aqsume 
liability in connection with the transaction : Held, the rtq)onsihility rc- 
ferred to was one which may arise between the vendor and ventlee, ant1 
did not contemplate that  which would follow the breach of the bank's 
agreement to perform its own contract. 

Where a bank has agreed to create a special deposit to be held for the 
security of one selling goods to its depositor, and to be paid upon the 
latter's notification that the goods specified were in accordance with the 
terms of purchase, evidence that the bank had permitted its depositor to 
withdraw the special account, after he had received and used the goods, 
is sufficient upon the question of whether the bank had bl*eached its con- 
tract, and its liability to tlie seller. 

I t  is competent to introduce in evidence distinct and separate parts of 
the adversary's pleadings, introducing other partfs thereof quali- 
fying or explaining the subject-matter. 

5. Trials--Argument of Counsel-Statutes-Instructions. 
While the attorneys in the case a re  permitted by statute, C. S., 203, 

to argue the whole case as  well of law as  of facts to  the jury, i t  is for  
the trial judge to instruct them upon the lam, and he may correctly tell 
them to disregard the law as  argued to them by counsel. 

In  an action upon contract, interest upon its breach may be awarded 
from the time the principal sum was due thereunder, and in tort, the 
allowing of interest may be made or  not a s  the jury sees fit: and where 
no interest is allowed by the verdict in case of torts the ,judgment bears 
interest from the first day of the term in which it  was rendered. 

APPEAL from Barnhill, J., and a jury, November Term, 1925, of 
LENOIR. NO error. 
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This action mas founded on the following correspondence: 

"LaGrange, X. C., July 13. 
"Sears, Roebuck & Company, 
"Chicago, Ill. 

"J. E. Warters depositcd $3,418.45 to pay for material when inspected 
and found satisfactory ship out lumber at once. 

"Rouse Banking Company." 

"July 27. 
"Rouse Banking Company, LaGrange, N. C. 
"Gentlemen :- 

"We have your telegram advising that J. E. Martins (Warters) de- 
posited $3,418.45 with your bank to pay for material when inspected 
and found satisfactory. 

"We are entering the order for shipment to go forward as promptly 
as possible. To complete the transaction and in line with our regular 
order, me desire the attached form properly signed, and for your con- 
venience in returning are enclosing a stamped envelope. 

"We appreciate your cooperation in connection with this deal and 
take this opportunity to thank you. Yours truly, 
Enc. "Sears, Roebuck & Company." 

"Sears, Roebuck & Company 
"Chicago." 

"In reply to this letter .address department- 
"Date-July 30, 1920." 

"Sears, Roebuck and Company, 
"(Credit Department), 
"Chicago, Ill. 
"Gentlemen :- 

"J. E. Warters, Box 112, LaGrange, N. C., has deposited with us the 
sum of $3,418.45, which has been set aside in a special fund subject to 
your order, same to be paid to you on delivery of the building material 
ordered, with the understanding that the goods are to conform with your 
specifications and meet with this depositor's approval. The material is 
to be inspected immediately on receipt and, if satisfactory, accepted by 
depositor, who will then notify us to send you the money. 

"It is understood, however, that no responsibility in connection with 
any of the foregoing matters is to attach to this bank or any of its 
officers. Yours truly, 

"Rouse Banking Company (Bank) 
"By J. P. JOYNER, Assistant Cashier, 

"LaGrange, N. C." 
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"February 1, 1921. 
"Rouse Banking Company, 
"LaGrange, N. C. 
'(Gentlemen :- 

"Attention Mr. J. P. Joyner, Assistant Cashier. 
"Referring to the building material account of Mr. J. E. Martins, 

(Warters), which is open under our number CR-805641, for which Mr. 
Martins (Warters) deposited $3,418.46, with you to pay the account, we 
wish to advise that as we have complied with cmr part of the agreement, 
the above amount should be forwarded to us without delay. 

- 

"It is important that this matter should have your prompt attention 
and we will look for a check for the above amount in payment of the 
account very shortly. Yours truly, 

"Sears, Roebuck & Company." 

The assets of Rouse Banking Company, were taken over by the 
National Bank of LaGrange, and it has been made a party to the action. 
I t  had notice of plaintiff's claim, and plaintiff contended i t  was liable 
and had assumed "liability and responsibility for the prlyment of the 
claims." This was denied by defendants. 

"The defendant, Rouse Banking Company, ( I )  denied the authority 
of the assistant cashier, and contended that the transaction was ultra 
wires; (2 )  There had been no compliance on plaintiff's part "in respect 
to conforming to specifications, meeting the consignee's approval, nor 
with the inspection provided for not advised as to acceptance by the con- 
signee nor any notification in respect to sending the money as set forth." 
( 3 )  "It is understood, however, that no responsibility in  connection with 
any of the foregoing matters is to attach to this bank or any of its 
officers," and this defendant is advised, informed and believes, and upon 
information and belief alleges, that the defendant assumed no responsi- 
bility in respect to the payment of said funds; and this defendant is 
further advised, informed and believes, and upon informat Ion and belief 
alleges, that if the said writing had been authorized by this defendant, 
the defendant realleging that i t  was not authorized, thai; nevertheless 
the plaintiff was guilty of such laches and negligence in respect thereto 
that this defendant would be relieved and absolved from liability in the 
premises." 

The issues submitted to the jury and their answers thereto were as 
follows : 

"1. Did J. E. Warters deposit with the Rouse Banking Company 
$3,418.45 to be set apart subject to the order of the plaintiff to be paid 
to the plaintiff on delivery of the building material ordered when such 
material was received and accepted by said Warters? Answer: Yes. 
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"2. Did the plaintiff, Sears, Roebuck & Company, ship to and did 
J. E. Warters receive and accept the lumber and material ordered by 
Warters from the plaintiff as alleged in the complaint? Answer: Yes. 

"3. What amount, if any, was J. E. Warters required to pay out as 
freight which the plaintiff had contracted to pay? Answer: $105.99. 

"4. Has the defendant, Rouse Banking Company, failed and refused 
to pay over said funds to the plaintiff as alleged? Answer: Yes. 

"5. I s  the defendant, National Bank of LaGrange, liable upon said 
account ? Answer : Yes." 

Numerous exceptions and assignments of error were made in the court 
below. The material ones and necessary facts will be considered in the 
opinion. 

D a w s o n  & Jones ,  F.  E. Wal lace  and  M a n n i n g  & M a n n i n g  for plaintif f .  
R o u s e  & Rouse  for defendants .  

CLARKSON, J. Tho whole controversy hinges on the letter of the 
assistant cashier of defendant, Rouse Banking Company, to plaintiff 
Sears, Roebuck & Company. Analyse the letter: (1) J. E. Warters, 
Box 112, LaGrange, N. C., has deposited with us the sum of $3,418.45, 
which has been set aside in a spacial f u n d  subject to your order; ( 2 )  
same to be paid to  you o n  del ivery  of the building material ordered, with 
the understanding that the goods are to conform to your specifications 
and m e e t  with t h i s  depositor's approva l ;  ( 3 )  The material is to be 
inspected i m m e d i a t e l y  on receipt and if satisfactory accepted by de- 
positor, who will then notify us to send you the money. (4) It is under- 
stood, however, that no responsibility in connection with any of the 
foregoing matters is to attach to this bank or any of its officers. 

The above letter was dated 30 July, 1920, and demand was made 
by plaintiff on 1 February, 1921. I t  is admitted by the Rouse Bank- 
ing Company, "that at the time of sending the letter above referred 
to, that the said Warters had the amount in bank, but that it was nercr 
advised that the material had been inspected, found satisfactory or in- 
spected by Warters, and that it had never been notified by Warters to 
remit the money to the plaintiff, and that when demand was made, on 1 
February, 1921, by the plaintiff upon the bank for payment, Warters 
had withdrawn all his moneys from the bank and had no money on 
deposit." 

The first ground of defense by defendant: "It is understood, however, 
that no responsibility in connection with any of the foregoing matters 
is to attach to this bank or any of its officers." This ground is un- 
tenable, the bank never carried out its agreement. The representation 
by the bank to plaintiff was that it had a deposit set aside in a special 
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f und  subject to plaintiff's order. I n  this respect it broke its agree- 
ment and allowed J. E. Warters to  withdraw this special fund.  N o  
responsibility would attach to the bank or any of its oflicers if it  had 
kept its agreement and the special fund  remained in bank. The de- 
fendant bank cannot take advantage of its own wrong. ;\'ullus commo- 
durn  capere potest de  in jun 'a  s u a  propria. X o  one can obtain an ad- 
vantage by his own wrong. Co. Litt., 148; Broom M a x ,  2 7 9 ;  Black's 
Law Dic. ( 2  ed.), 837. 

The defendant, Rouse Banking Company, further contcnds that  there 
was no evidence that  the material upon receipt was inspec'ted and found 
satisfactory by the consignee, and excepted and assigned as error the fol- 
lowing excerpts from the charge of the court below: "Ge~t lemen of the 
jury, if you should find from this evidence, that Warters deposited with 
the Rouse Banking Company, already having money there, instructed 
them to set it  apart  a ~ l d  hold the same to the use of the order of Sears, 
Roebuck & Company, to be paid to Sears, Roebuck EL. C3mpany, when 
thcy had complied with the ordcr that  lie had made to them for certain 
lumber, and when the same had been received and approved by him, 
and that  thcy so received the deposit and so advised the plaintiff com- 
pany and that  they had the money, then thcy liad no right to return 
tliat money to Warters without the consent of Sears, Roebuck & Com- 
pany, any more than they had tho right to pay it to Sears, Roebuck 
& Company, until i t  had complied with that order, and delivered the 
nicrcharidisc with the approval of Warters, who ordered the same. I t  
was their duty to hold it after thcy so received it i n  accordance with that  
agreement, if thcy did so receive it, and the plaintiff has complied with 
their part  of the contract by delivering the material, and same has been 
received and approved by Wartcrs, then it is their duty to turn the 
m o w y  over to the plaintiff, as they contracted to do, that  is, they held 
it subject to thc order and subject to the disposition of the plaintiff 
company irrcsprctive of anything tha t  may have been said in the  letter 
that thcy sent to the plaintiff." 

Without rrpcating, we think thcre was abundant evider~cc, direct and 
circumstantial, to support this charge wliich went to the heart of the 
controversy and ulrtlcr the facts of this case a correct charge of the lam. 

I n  thc. case of J a s o n  2,. 1Vilson, 84 K. C.,  11. 51, one Green owed a 
note of $80.00 to plaintiff Mason. Green left tho State, but before go- 
ing lcft his p r o p ~ r t y  in the 11a11tls of Wilson, the defendant. The  plain- 
tiff testified, a11t1 it was so found by the jury, that Green told her "that 
11c liad k f t  all of his p ~ o p c r t y  ill the hantls of the defendant Wilson, out 
of n.11icli licr debt wo111tl he paid, as he had given Wilson instructions 
to tliat effect. T o  wliich Wilson replied that  he had the property and 
that as soon as lie coulJ sell it, he  nould pay her debt. That  the de- 
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fendant had since sold the property and that  she had after such sale 
demanded payment which the defendant refused." T h e  court below 
charged the jury:  "That if they believed that  the defendant Wilson re- 
ceived the property from the defendant Green promising to pay the 
plaintiff's debt out of the proceeds, and had thereafter verbally promised 
plaintiff to pay her debt in the manner described by her, and afterwards 
refused to do so, that plaintiff was entitled to their verdict." Ashe,  J . ,  
sustained the charge in the case. I11 the case the liability was attacked 
solely on the statute of frauds. This case has been approved many 
times and recently in Xercanti le  C'o. c. Bryant ,  186 N .  C., p. 551. 

I t  is contended by defendaut, Rouse Banking Company, that  it had 
no authority to make the promise, and the agreement mas ul t ra  vires, 
and cites the case of Quarries Co. I > .  B a n k ,  190 S. C., 13. 277. I n  the 
Quarries C'ompany case, the principle laid down "a banking corporation 
cannot lend its crrtlit to another by becoming surety, endorser or guaran- 
tor for him. 3 R. C. L., 425." I n  that case it was a bare, naked promise 
and the bank had no fund in its possession, as in the present case, upon 
which the promise n as made. 

The  principle laid do~vn in 3 R. C. L., part  see. 437, is as follows: 
'(Officers of a bank are but its agents, and like other agents can bind 
the bank only when acting within the scope of their authority, hut when 
a bank opens its doors for business with tlle public, and places o@eers 
in charge, persom dealing w i t h  t h e m  in good faith, and zcithot~t a n y  
notice of a n y  want  of a u f l ~ o r i t y ,  will b~ profected where a n  act is per- 
formed in a n  apparent scope of the oficer's authori ty ,  Z L ' ~ P ~ ? / P T  the o f -  
ficer u'as actually clothed w i t h  such authori ty  or not. (Italics ours.) 
Officers of banks are held out to the public as having authority to act 
according to the general usage, practice arid course of business of such 
institutioils, and their acts, within the scope of such usage, practice and 
course of business, bind the bank in faror  of third persons h a ~ i n g  no 
knowledge of a limitation on their authority, and i t  is immaterial what 
the person's official position may he if he is actually cugaged in the 
ma~~agcrnerlt of the bank's interests." R o b b i f f  Po. 7%. Land Co., u n t ~ ,  
p. 323. 

The  introduction of portions of the answer comes within the rule laid 
down in Jones v. R. R., 176 N. C., 268, where i t  is held:  "It is tlle 
settled rule of procedure in this jurisdiction that  a party may offer 
in eridence a portion of his adversary's pleadings containing an allegn- 
tion or admission of a distinct and separate fact relevant to the inquiry 
and without introducing qualifying or esplanatory matter, the rule 
being further to the effect that  in such case it is open to the opposing 
party to introduce such qualifying matter if he so desires. 1T'nd~ c. 

Cfonfractiilg C1o., 149 N .  C., 177; Saw!jer z?. R. R., 145 N. C., 24; 
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Lewis v. R. R., 132 N. C., 382." Weston v. Typewriter Co., 183 N .  C., 
p. 2; Construction Co. v: R. R., 185 N. C., 46. 

The defendants' counsel argued to the jury that the case of Quarries 
Co. v. Bank,  supra, was authoritative and complains ];hat the court 
below instructed the jury that i t  was good law and the law of North 
Carolina, but not the law as applicable to the facts in the present case. 
That the jury should disregard anything said by counsel as to  that 
being the law of the case at  bar and they should be guided by what the 
court said is the law in the case. Counsel have a righ; to argue the 
law and facts to the jury, but it is incumbent on the court below to 
charge the law in  the particular case applicable to the facts, and it is 
incumbent on the jury to follow the law as laid down by the court and 
not by counsel. Any other rule would make the jury both construe 
the law and decide the facts. Such is not the statute. " I n  jury trials 
the whole case as well of law as of facts may be argued to the jury." 
Latter part C. S., 203. The Quarries case, supra, was not applicable 
to the facts in  the present case. The court below was correct in its 
charge. 

The alleged contract of assumption by National Bank o T LaGrange of 
outstanding contracts and obligations of Rouse Banking Company, 
under the disputed facts was left to the jury. We think the charge 
correct. Defendants' objection cannot be sustained. We think the plain- 
tiff was entitled to interest. 

I n  Chatham v. Realty Co., 174 N. C., 674, i t  is held: "In an action 
on contract, when the jury finds the principal sum due thereon, which 
in this case was $10,000 (or nothing), said sum bears interest as a 
matter of law, and the court should give interest from the date of the 
contract, or from the time at which i t  was due under the contract. Bond 
v. Cotton Mills, 166 N .  C., 20. But when the action is in tort, the jury 
can allow interest or not, as it sees fit, and, therefore, when the jury 
does not assess interest the verdict and judgment bear interest only from 
the first day of the term at which the judgment is rendered. Harper v. 
R.  R., 161 N.  C., 451; Hoke v. Whisnant,  at this term." C. S., 2309; 
Cook v. Mfg. Co., 182 N. C., 205; Perry v. Norton, 182 N.  C., 589; 
Bell v. Danzer, 187 N.  C., 224. 

We have considered the material assignments of errcr, the others 
present no novel or new proposition of law. On the entlre record we 
think the case properly tried in accordance with law. Individuals must 
perform their contracts-so must corporations. Two corporations are 
contesting over a written contract easily understood. The bank, by its 
letter to plaintiff, distinctly informed i t  that it had a special fund put 
there for the purpose of paying for building material to be shipped by 
plaintiff to the party who had ordered the material and deposited the 
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fund.  Plaint i f f ,  relying on  th i s  letter, shipped t h e  mate r ia l  and  the  find- 
i n g  of t h e  jury, f r o m  competent evidence, was  t h a t  t h e  conditions of 
the  contract were complied wi th  b y  plaintiff. Defendant  banking com- 
pany, pleads lack of au thor i ty  a n d  ultra vires. I t  h a d  t h e  money i n  i t s  
bank f o r  t h e  purpose of paying f o r  t h e  building mater ial .  I t  allowed 
th i s  special f u n d  t o  be wi thdrawn contrary t o  i t s  contract,  and  i t  cannot  
now set u p  t h e  plea of lack of au thor i ty  a n d  ultl-a vires. No f r a u d  or  
mutua l  mistake is  alleged or  shown. S u c h  a plea, 
would destroy business confidence a n d  t h e  integri ty  

No error .  

under  t h e  facts  here, 
of contracts.  W e  find 

D. H. WILLIS, ADMINISTRATOR, v. CITY OF' NEW BERN. 

(Filed 31 March, 1926.) 

Municipal Corporations--Cities a n d '  To-Street-Safety of Travel- 
ers--Due Care. 

The public is entitled to free passage along any portion of the street 
of a city maintained for this use, and the city is required to  esercise due 
care for the safety of those traveling thereon. 

Sam-Termini of Streets. 
The streets so f a r  as  the exercise of due care is required of the city 

is concerned, includes the sidewalks and termini, and dangerous places 
adjacent, where injury may be threatened to the travelers by not safe- 
guarding the boundaries of the street by proper guards, lights or signals, 
a s  the circumstances may require. 

Where a seaport town has for a 1ong.period of time maintained a n  
important street, terminating a t  a wharf for shipping on a river, with 
a n  abrupt fall  to deep water a t  the end of the street, which it  had kept 
guarded to prevent injury to the public using the street, and had per- 
mitted this guard to  fall or decay, i t  is evidence of negligence that  will 
make the city liable in damages proximately caused to one driving a n  
automobile over the unguarded end of the street. 

Municipal Corporations--Cities a n d  Towns-Streets-Maintenance and 
&pairs-Negligence. 

I t  is required of a municipality that  i t  shall construct its streets in a 
reasonably safe manner, and continuously and a t  all times exercise 
ordinary care to keep them so, including a l l  bridges, dangerous pits, em- 
bankments, dangerous malls, and like perilous places rery near and ad- 
joining the streets, guarding them by proper railings and barriers, or 
other reasonably necessary signals for the safety of the public. 

Same--Notice of Defects. 
I n  order to hold a city liable for an injury inflicted on one of the 

public users thereof caused by a defective or dangerous place in a street, 



508 I N  THE S U P R E M E  C O U R T .  [I91 

in the absence of a contrary provision of a statute. there must be suffi- 
cient actual notice by tlie city of the defect to hare affortletl it n reuson- 
able opportunity for its repair ; or notice of the tlm1gerou:j coiidition will 
be implied by a sufficient time for its repair. 

6. Same--Contributory Negligence. 
Where one of the users of a public street of a city is nexligel~tly injured 

by a defect therein, in order to recover tlainilges therefor against the 
city, he is required to have esercised clue care as  to  conditions lrno\m to 
him, or \vhicli he should hare kno\rn fro111 his ow11 olwrvntion a t  the 
time, and his failure therein will be contributory neg1i::ence that  will 
bar his right. 

7. Appeal and Error-Evidence-Cross-Examination-Halmless Error .  
Incompetent evidence on the direct esanlination 'may be rendered un- 

o1)jection:lble on cross-esaminntion of the witness on the same snbject- 
matter. 

8. Evidence-Sonexpert Witness-Collective Facts. 
Upon a disputed fact upon the question of whether the plaintiff's own 

negligence contributed to the injury that lmtl been caused him by a de- 
fective or dangerous place in a street, in an action for d,iinagt~s against 
a city, occurring a t  night a t  a place liqhted by electricity, it is coinl)etent 
for the witness to testify from his ow11 personnl obseriation anti es- 
pcrience, that the light woultl have tlie effect of blintlinp 1 persou under 
tlie esisting conditions there. 

9. Municipal Corporations--Cities and  Towns-Segligence--Public Policy 
-Commerce. 

While the encouraging of commerce is n sound policy to be pursued by 
n city, i t  is no defense for its negligence in not maintaininq its streets in 
a reasonably safe condition, to the injury of one uqing tlie sainr. 

CIVIL ACTION f o r  damages, inst i tuted by D. H. Willis, administrator  
of Mitchell Willis, deceased, t r ied by Boyid, J., a t  November T e r m ,  1925, 
of CRAVEI~. 

T h e  ci ty  of N e w  B e r n  i s  located a t  t h e  junction of Keuse  and  T r e n t  
rivers, a n d  t h e  streets running  nor th  and  south terminate ,  a t  the  
southern end, a t  T r e n t  River, and  t h e  streets running  t.ast and  \vest 
terminate ,  a t  t h e  eastern end, a t  Xeuse  River .  T h i s  h a s  bi:en the  condi- 
tion f o r  more  t h a n  one hundred years. Craven Street  is a public high- 
way of Kcw Bern,  running  th rough  t h e  residential and  business sections, 
passing t h e  courthouse, postoffice, c i ty  hall,  and other public: places i n  the 
city. T h e  southern terminus of said street is a t  T r e n t  River. T h i s  
terminus is used as  a clock or  public wharf  and  h a s  been so used for  fifty 
years  or more. T h e  surface of t h e  street is  about seyen feet above the  
water a n d  terminates  abrup t ly  above deep water.  At t h e  t ime  of t h e  
i n j u r y  complained of warehouses h a d  been erected on both sides of 
t h e  terminus of said street, extellding therefrom and  i n  l ine therewith 
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into the water a distance of 129 or 150 feet, leaving a body of water 
known as a boat slip between the warehouses and u p  to the terminus 
of the street. The street had been paved by the city of New Bern with 
oyster shells, and some eighteen or twenty years ago tlie street was 
paved v i t h  brick up to the terminus, learing a slight inclirie from the 
ternii~lus, extending back for some feet northward. A railroad track was 
laid across the southern end of Craren Street about ninety feet from the 
terminus. X large arc light had been placed on the eastern sidewalk 
or curbing of Craven Street a t  a distance of seventy-six feet from the 
terniinus of the street at d e e ~  water. Craven Street runs north and 
south. Up  until about seven years ago there mas a wharf log a t  the 
terminus of the street which extended about eight or twelve inches above 
the surface thereof. This wharf log had rotted away. On the night 
of 22 April, 1925, Mitchell Willis, the deceased, came into S e w  Bern 
on a boat and docked a t  tlie Hollister & Cox warehouse or wharf about 
150 feet from the terminus of Craven Street. The  deceased lired in 
Carteret County, but had visited S e w  Bern a t  intervals. The  night of 
22 April, was a dark, rainy night, and the streets lvere wet. Mitchell 
Willis borrowed a Ford car from his brother, taking with him a boy 
named Clyde Gray, and in drir ing along Craven Street, drove off 
the terminus thereof into deep water, killing himself and the boy who 
was riding with him. At the time of his death the deceased was 21 
years old. 

There was no barrier, rail, guard, light or any device for giving notice 
that the street terminated abruptly above deep water. T h e  plaintiff 
contends that  it constituted'llegligence to leave the street i n  this con- 
dition, and particularly so, when the warehouse extended out into 
the water on each side of the street, which would give the impression to 
a traveler not actually acquainted with the conditions, tha t  the street 
extended certainly to the length of these warehouses. The  defendant 
contended that  the arc light on the curb stone on the east side of 
Craven Street furnished sufficient light to warn the plaintiff's intestate 
of danger if he had been keeping a proper lookout, and that  the river 
itself was also a warning of danger. 

The issues and answers of the jury thereto were as  follows: (1) Was 
plaintiff's intestate killed by the negligence of the defendant as alleged 
in the complaint? Answer: Yes. (2 )  I f  so, did plaintiff's intestate, 
by his  own negligence contribute to and cause his  death as alleged in the 
answer? Answer: No. ( 3 )  What  damage, if any, is plaintiff entitled to 
recover from defendant? Answer: $8,000. (4) Did plaintiff, D. H. 
Willis, qualify as administrator of Mitchell Willis7 estate? Answer: 
Yes. 

From judgment upon the verdict the defendant appealed. 
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J .  H.  Dawis, Guiort & Guion and D. L. Ward for p!airttif.  
E. M.  Green, Moore & Dunn and R. A. N u n n  for defendant. 

BROGDEN, J. Craven Street in the city of New Bern terminates 
abruptly at  deep water on Trent River. The surface of the street at this 
terminus is seven or eight feet above the water of the river. 

The courts have universally held that a street includes the roadway, 
or traveled portion, and sidewalks. A street must also include the term- 
inus thereof. Public highways belong, from side to side rind end to end, 
to the public, and the rule is well founded both in reason and judicial 
pronouncement that the public is entitled to free passage along any 
portion of it. Elliott on Roads and Streets, 2d vol., see. 828; Graham v. 
Charlotte, 186 N .  C., 663. I t  is essential to the public safety that the 
terminus of a street shall be kept in as reasonably safe condition as any 
other portion thereof, for the manifest reason that it wo~dd be obviously 
futile to charge municipal authorities with the duty of keeping a street 
in a reasonably safe condition and yet permit i t  to terminate abruptly 
in an unsafe and dangerous manner. I t  would be a ruthless doctrine 
to allow a public highway to be improved for its entire length and 
thereby invite a traveler thereon, and, after being lulled into a sense of 
safety, to be suddenly put to death by an unguarded embankment, 
precipice, or other dangerous defect, when such defect was known or 
could have been discovered by the exercise of reasonable diligence, and 
when, of course, the traveler was using due care for his own safety. 

While it appears that there was a dock or wharf at  the terminus of 
Craven Street, it also appears from the evidence that the city of New 
Bern had originally paved the street with oyster shell3 to the wharf 
log, and fifteen or eighteen years ago had paved the street with perma- 
nent paving up to the wharf log. I t  is immaterial therefore as to whether 
this street terminated in a public wharf or a dock for the reason that 
the city had exercised control over every part of the street, including 
its terminus, for many years. Indeed, the overwhelming weight of 
testimony introduced by the defendant was to the effect that the terminus 
of this street had been used by the public in connection with the 
street itself for more than fifty years. So that, as far as the rights of 
the parties are concerned, this wharf or dock was the terminus of one 
of the principal streets of the city of New Bern, and therefore the 
liability of the defendant must be governed by the estal~lished rules of 
law regulating streets and highways. 

What then are the duties which the defendant owed the public? 
The decisions of this State, and, indeed, of all the states, have estab- 

lished and imposed the following positive obligations upon municipal 
authorities with reference to streets and highways, to .wit: (1) They 
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shall be constructed in a reasonably safe manner, and to this end 
ordinary care must be exercised at alf times; (2)  hey shall be kept in 
proper repair or in a reasonably safe condition to the extent that this 
can be accomplished by proper and reasonable care and continuing 
supervision; (3) proper repair implies that all bridges, dangerous pits, 
embankments, dangerous walls and the like perilous places and things 
very near and adjoining the streets shall be guarded against by proper 
railings and barriers or other reasonably necessary signals for the 
protection of the public. Russell v. Monroe, 116 N. C., 720; ATeal v. 
Marion, 126 N .  C., 412; Fitzgerald v. Concord, 140 N .  C., 110; Brown v. 
Durham, 141 N. C., 249; Darden v. Plymouth, 166 N .  C., 492; Foster v. 
Tryon, 169 N.  C., 182; Duke v. Belhauen, 174 N .  C., 96; Stultz v. 
Thomas, 182 N.  C., 470; Goldstein v. R. R., 188 N.  C., 636. 

I t  is further established by the decisions referred to that a municipal 
corporation is not an insurer of the safety of its streets, nor is any duty 
imposed upon it to warrant that the condition of its streets shall at  all 
times be absolutely safe. Neither will the breach of such duties imposed, 
warrant a recovery by the mere showing that a defect existed and that 
an injury has resulted proximately therefrom. I t  must be further shown 
that the governing authorities of the municipality had notice of the 
defect. This essential notice arises from: (1)  Actual notice or knowl- 
edge directly imparted to the proper officials of the municipality; (2) 
implied, constructive or imputed notice. The principle creating and 
governing, implied, constructive or imputed notice is thus stated in 
Shearman BE. Redfield on the Law of Xegligence, 6 ed., vol. 2, sec. 369 : 
"Unless some statute requires it, actual notice is not a necessary condi- 
tion of corporate liability for the defect which caused the injury. Under 
its duty of active vigilance, a municipal corporation is bound to know 
the condition of its highways, and for practical purposes, the opportunity 
of knowing must stand for actual knowledge. Hence, where observable de- 
fects in a highway have existed for a time so long that they ought to have 
been observed, notice of them is implied, and is imputed to those whose 
duty it is to repair them; in other words, they are presumed to have 
notice of such defects as they might have discovered by the exercise 
of reasonable diligence." 

The decisive question is therefore presented as to whether or not, 
under the circumstances existing, it was the duty of the city of New Bern 
to erect a barrier, red light, chain, or other device for the protection of 
the public at  the terminus of this street. 

I t  must be conceded that if the terminus of this street was a danger- 
ous place, then it was the duty of the city, under our decisions, to exercise 
ordinary care for the protection of the public. The principles of safety 
deduced from the authorities require municipal corporations to use 
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ordinary care not only in protecting dangerous places in the street 
itself, but also to cover dangerous places near the street or highway. As 
stated by Justice Connor in Goldstein G. R. R., 188 ?;. C ,  639: "If the 
hole or excavation had not been there or if a fence or rail had been 
erected between the road and the hole, ~la int i f f  would not hare  been 
injured." Duke v. Belhaven, 174 N. C., 96; Bunch v. Edenton, 90 N .  C., 
431; Brown 2.. Durham, 141 N. C., 249. 

I n  Brozcn v. Durham, supra, the principle imposing liability upon 
municipal corporations to guard dangerous places on or near the street 
is squarely presented thus: "The judge below charged the jury that 
it would be a breach of duty on the part of the city for i t  to permit a 
hole or washout one or more feet wide and eight inches or more deep, 
and extending two feet or more across the sidewalk, adjacent to and 
opening into a large hole fi e feet or more deep and four fset in diameter 
just outside of the sidewalc to remain without light and ~ i t h o u i  rading 
or barriers to protect the same for an unreasonable lezgth of time." 
The trial judge further charged the jury that if such a hole had been 
permitted to remain near the sidewalk of a much used street in the 
city of Durham, without rails or barriers or light to guard such a 
hole for a space of ten days, it would constitute an unreasonable length 
of time. The rules of liability so laid down by the court mere approved 
in the opinion written by Justice Hoke. 

I t  must be borne in mind, however, that a traveler using a highway 
or street must exercise ordinary care for his own protectloll and safety. 

The trial judge charged the jury fully upon this aspect of the case. 
I n  defining the duty of the plaintiff's intestate, under the circumstances, 
the trial judge, at the request of the defendant, charged as follows: 
"A traveler using the public streets of a city is requi-ed to exercise 
ordinary care and prudence to observe obstructions or defects in the 
street or road traveled; and if the jury shall find from the evidence 
that the plaintiff's intestate carelessly, or without due care and observa- 
tion, drove down the end of Craven Street and into the water when 
said street was lighted so that a person exercising ordinary care could 
have observed the condition thereof and avoided the injury, then, though 
the jury might find that the city had been negligent, yet t ~ c h  negligence 
would not be the proximate cause of the injury and the jury would 
answer the first issue, no. The right of a person to use 21 street for the 
purpose of public travel does not excuse the traveler :'rom being re- 
quired to take into consideration the right not only of his Fellow travelers 
and others who may use the highway for purposes other than those of 
traveling and to conform to its uses and customs whicah have grown 
up with civilization or commerce of the city in which the road or street 
is constructed." 
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This charge lvas perhaps more favorable to the defendant than it 
was entitled to under the law. 

The court further charged that if the plaintiff's intestate knew of the 
condition of the terminus of Craven Street, and notwithstanding the 
same, drove down said street at  a high rate of speed, this would consti- 
tute contributory negligence, and the jury should answer the issue re- 
lating thereto in the affirmative. 

The court further charged the jury that if the plaintiff's intestate 
was violating the speed limit at the time of his death, that this caused 
or contributed to his death, he would not be entitled to recover; and 
further, that if plaintiff's intestate was driving at such a rate of 
speed so that the radius of the lights of his car would not bring 
out the terminus of the street and the water at  the end thereof 
in time to have stopped the same and avoided the injury, plaintiff 
was not entitled to recover. 

These instructions and others of similar import so given by the trial 
judge imposed to the fullest extent the obligation of ordinary care 
required of plaintiff's intestate. 

Applying the law to the facts disclosed by the record, it appears that 
there was competent evidence tending to show: (1) That the terminus of 
Craven Street was dangerous; (2)  that the particular danger at  this 
particular place imposed upon the defendant the duty to erect a guard, 
rail, barrier, light, or some adequate device for giving reasonable notice 
of the danger to a traveler using said street in a lawful manner and for 
a lawful purpose; ( 3 )  that the conditions had existed for such a period 
of time as to constitute legal notice to the municipal authorities of said 
danger; (4) that the plaintiff's intestate, at the time of his death, under 
the circumstances existing, was exercising reasonable care for his own 
safety. 

The jury by its verdict, under a proper charge from the court, and 
upon competent evidence, has established the liability of the defendant, 
and the judgment rendered thereon must be upheld. 

There are eighty-two exceptions in the record and a separate dis- 
cussion of each would draw out this opinion to a burdensome and in- 
tolerable length, and therefore they will not be considered seriatim. 

There is a group of exceptions based upon testimony relating to the 
condition of other streets in the city of New Bern and the terminus 
of other streets in the city of New Bern. I t  was strongly intimated, 
though not expressly decided, in Dowel1 v. Raleigh, 173 N. C., 197, 
that evidence of similar defects, obstructions or conditions in  the imme- 
diate vicinity, is admissible as tending to show the existence of a particu- 
lar defect or to fix constructive notice thereof on the municipality. 
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However, this may be, the defendant in the cross-examination of plain- 
tiff's witnesses undertook to show the condition of other streets in the 
city of New Bern, and for this purpose submitted a diagram of certain 
streets of the city. Thereupon the plaintiff, replying to this evidence 
and attempting to explain it, offered testimony as to btlrriers or other 
protection at the termini of these streets in the city. 

I n  Cook u. Mebane, ante, p. 1, the opinion written Ey Clarkson, J., 
holds that "the erroneous admission of evidence on dirwt examination 
is held not to be prejudicial when it appears that on cnm-examination 
the witness was asked substantially the same question and gave sub- 
stantially the same answer." Iianes v. Utilities Co., ante, 19;  Gentry 
v. Utilities Go., 185 N. C., 286; Ledford v. Lumber Co., 183 N. C., 
614; Marshall v. Tel. Co., 181 N. C., 292. 

I n  other words, the rule is, that if evidence offerec by one party 
is objected to by the adverse party and thereafter the objecting party 
elicits the same evidence, the benefit of the objection is lost, and further, 
if on cross-examination evidence is developed without objection, the 
adverse party can offer evidence in reply relating to the same questions, 
even though such evidence in reply might have been incompetent in 
the first instance. 
h group of exceptions assails the competeucy of evidence admitted by 

the trial judge as to the effect of the street light upon a person driving 
a car at  the place in controversy. The witness testified that the effect 
of the street light was to blind a person and that the result was "you 
would be in the river before you could stop the car." 'C'isibility at  the 
place complained of would be competent on the question of contributory 
negligence. I n  addition, a nonexpert witness who has ohserved a place, 
can from his observation and acquaintance, testify as to such matters 
of fact depending on his ordinary powers of observation. The identical 
question as to the effect of a light was discussed and held competent in 
Arrowood v. R. R., 126 N. C., 632. The principle is further amplified i n :  
Britt v. R. R., 148 N. C., 40; Marshall v. Tql. Co., 1 3 1  N .  C., 292; 
S. v. Skeen, 182 N. C., 845; Graham v. Power Co., 189 N.  C., 387. 

The defendant contends that as the terminus of this street was a 
public dock or wharf, it would greatly interfere with commerce to have 
the same blocked with any sort of barrier or device to give warning to 
travelers. I t  is undoubtedly the mandate of sound public policy to 
encourage commerce and to lend to its legitimate expsnsion the full 
power of the law, but it is also true that the sanctity of commerce must 
yield to the sanctity of life, "for the life is more than mest and the body 
than raiment." 
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The carefully prepared briefs of c o u r ~ s ~ l  for the parties have been of 
helpful service in the irlvestigation of tlle merits of this controversy, 
and upon the wl~ole record we are forced to the c o ~ l c l u s i o ~ ~  that tlle 
principles of law have been properly applied by the trial judge and that 
the judgment as rendered should be upheld. 

N o  error. 

ELVINGTON v. WACCAMAW SHISGLE COMPASY ET ALS 

(Filed 31 March, 1926.) 

1. Deeds and Conveyances-Timber-Extension Period-Consideration- 
P a y m e n t T i m e  the Essence. 

To enforce against the grantor an option of an extension period for 
cutting and removing growing timber sold upon lands, it  must be exer- 
cised by the purchaser by paying the consideration within the time 
specified in the contract, and time will he deemed to be of the essence 
of the contmct. 

2. Same--Offer after Expiration of Extension Period-Damages-Rights 
and Remedies-Motive. 

The optionee of an extension period for cutting and removing timber 
growing upon lands is within his legal rights in tendering the payment 
required by the contract, after the time therein stipulated and required, 
without liability to the grantor for damages by reason of causing without 
personal interference a proposed purchaser from the latter to refuse to 
accept a proposition he had made for the timber, the subject of the 
option, whatever the ulterior motive the optionee may have had. 

CIVIL ACTION before Daniels, J., at  September Term, 1925, of BRCNS- 
WICK. 

On 7 May, 1922, the plaintiff conveyed certain timber rights to W. C. 
Manning, trustee, which rights were purchased by the defendant. The  
contract of sale provided for a period of ten years for cutting and re- 
moving the timber, and further provided for an  additional term "by 
paying annually to said Elvington, his heirs or assigns, six per cent 
of the purchase money herein mentioned. The  first period provided in 
the contract expired on 7 May, 1922. The defendant did not make tender 
for the extension privilege until 10  May, 1922, which was three days 
after  the time expired. T h e  defendant contended that  time was not of 
the essence of the contract and that  therefore his tender was valid. This  
Court, however, i n  the case of Elvington v. Shingle Co., 189 N. C., 366, 
held that  the defendants' right t o  the extension privilege had been lost 
by fai lure to make a tender in accordance with the contract. 
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The plaintiff alleged "that after the expiration of riaid option this 
plaintiff, as he had a right to do, contracted with J. J. Enox for the 
sale of said timber for the sum of $3,500, and the said Ehox was ready, 
willing and able to pay this amount for the said timber and but for the 
wrongful, unlawful and unwarranted interference with the said timber 
of the aforesaid plaintiff by the defendants, the contract with the afore- 
said J. J. Knox would have been consummated." The plaintiff further 
contended that the tender of the money by the defendant, after his 
contract had expired and after he had sold the timber to :Knox, prevented 
Knox from buying the timber for the reason that Knox then stated 
that he would not take the timber, as he "did not want to have anything 
to do with it if there was to be litigation." 

The plaintiff contends that the tender of money by the defendant after 
the time had expired constituted an unlawful interference with his con- 
tract with Knox because by reason thereof Knox declined to take the 
timber. 

At the conclusion of the evidence for plaintiff judgment of nonsuit 
was entered and the plaintiff appealed. 

Robt .  W .  Davis  for plaintiff .  
C. E d .  T a y l o r  for defendunt .  

BROQDEN, J. The legal basis of plaintiff's cause of action is wrongful, 
unlawful and unwarranted interference with the contract of sale made 
by him with John J. Knox. 

I t  is a riolation of a legal right, recognized by law, to interfere with 
contractual relation, if there be no sufficient justification for the inter- 
ference. Pollock on Torts, 12 ed., 332. 9 clear and comprehensive 
statement of the prinoiple is found in Angle  v. Chicago St. P. M. & 0. 
R. Co., 151 U. S.,  55, and is in this language: "Wherever a man does 
an act which in law and in fact is a wrongful act, and such act as may, 
as a natural and probable consequence of it, produce innjury to another, 
and which in the particular case does produce such an injury, an action 
on the case will lie." The opinion cites Jones  v. S t a n l y ,  76 N. C., 355, 
and Haskins v. Royster ,  70 N .  C., 601, which hold that, if a person 
maliciously entices laborers or croppcrs to break their contracts with 
their employer and desert his service, the employer m2 y recover dam- 
ages against such person. S n d  these cases further hold that the same 
reasons cover every case where one person maliciously persuades another 
to break any contract with a third person, 

The trial judge nonsuited the plaintiff, anti therefore the only question 
to be considered is whether or not there was any evicence of an un- 
lawful and wrongful interference with the contract of s d e  made by the 
plaintiff. 
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The only evidence to support the cause of action was the fact that 
the defendant tendered the money for the extension privilege after the 
time expired, and that at the time of the tender the defendant's agent 
said "I am going to get that timber." There is no evidence that the 
defendant eyer spoke to Knox or had any communication with him what- 
ever about buying the timber. Knox refused to buy because he did not 
want to "buy a law suit." The defendant had a right to make the tender. 
Therefore it was not a wrongful act for him to do so. Even if it be 
conceded that the defendant made the tender with a malicious motive, 
then plaintiff would be in no better plight. "An act which does not 
amount to a legal injury cannot be actionable because it is done with 
bad intent. That the exercise by one man of his legal right cannot be 
a legal wrong to another is a truism." Biggers v. Mat thew,  147 N .  C., 
299; Swain v. Johnson, 151 N .  C., 9 3 ;  Bell v. Danzer, 187 N .  C., 224. 

The principle is thus expressed : "An act which is lawful in itself and 
which violates no right cannot be made actionable because of the motive 
which induced it. A malicious motive will not make that wrong which 
in its own essence is lawful.'' "If an act be lawful-one that the party 
has a legal right to do-the fact that he may be actuated by an improper 
motive does not render it unlawful." Bell v. Danzer, supra. 

Applying these principles of law to the facts in  this case, it is clear 
that the defendant had a right to make the tender and to assert his claim 
in a lawful way. Therefore, the attempted tender of the money by the 
defendant could in no sense be construed as an unlawful and wrongful 
interference with the contractual rights of plaintiff with a third party. 
The judgment of nonsuit was properly entered. 

Affirmed. 

R. G. ALLEN v. B. F. McMILLAN, SHERIFF, AND ROBT. U. PATTERSON, 
INTERVENOR. 

(Filed 31 March, 1926.) 

.. Interpleader-Attorney and Client-AiNdavits-Defect+Waiver--Ap- 
pearance. 

A party to an action is deemed to have waived his right to object to 
the sufficiency of an affidavit of an attorney for an interpleader or inter- 
venor, as not having been made in accordance with the requirements of 
our statute, by appearing at the taking of depositions in his behalf and 
cross-examining his witnesses. C. S., 840. 

2. Sarne-Orders-JudgmenteParties-Exceptiom. 

Where the court has allowed a third party to interplead and ordered 
him to be made a party to the action, an appearance of an original party 
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to the action must first attack the validity of the order if he so desires, 
and a voluntary recognition that the court has acquired jurisdiction of a 
party is conclusive. 

3. Tenants in Common-Personal Property--Claim and Delivery--Sole 
Ownership. 

One tenant in common of personal property may not maintain claim 
and delivery against a third person in possession, without the other 
owners, it being required that the claimant show sole ownership. 

4. ~ a m e ~ v i d e n c e ~ u e s t i o n s  for Jury. 
Where the evidence is conflicting as to the plaintiff's sole ownership 

of the personal property in claim and delivery, the question is one for 
the jury. 

APPEAL by plaintiff from Dunn, J., at September Term, 1925, of 
ROBESON. New trial. 

On 25 April, 1925, defendant, B. 3'. McMillan, sheriff of Robeson 
County, arrested plaintiff in the town of St. Pauls, in said county, 
upon a warrant, duly issued, charging that plaintiff was ,% fugitive from 
justice, having stolen an automobile in Washington, D. C., C. S., 4550. 
There was evidence that the Dodge Sedan, found in the possession of 
plaintiff, at  the time of his arrest, was the automobile which had been 
stolen in Washington, D. C. Plaintiff was delivered by the sheriff into 
the custody of officers from Washington, D. C., who took him to said city 
to answer the charge there pending that he had stolen i;he automobile. 
The sheriff retained the automobile in his possession, in order that he 
might deliver it to the owner. 

On 30 April, 1925, plaintiff commenced this action to recover the 
automobile from the sheriff; pursuant to a writ of claim and delivery, 
issued herein, the coroner of Robeson County took the automobile from 
the sheriff. On 1 May, 1925, Paul  A. Sherrier, as attorney for Robert U. 
Patterson, filed an affidavit in this action, alleging that said Robert U. 
Patterson was the owner of said automobile and praying that he be made 
a party to the action, in order that he might intervene and set up his 
rights as such owner. Upon the filing of bond as required by statute, 
an  order was made, in accordance with the prayer in said affidavit and 
petition, and the automobile was thereupon delivered by the coroner to 
Robert U. Patterson, intervenor. At the trial, the sheriff disclaimed title 
or right of possession to the automobile. The issues submitted to the jury 
were answered as follows : 

1. I s  the intervenor, Robert U. Patterson, the owner and entitled to 
the possession of the Dodge Sedan in controversy, as alleged in his 
petition? Answer : Yes. 

2. What was the value of said automobile at the time of the seizure? 
Answer : $1,000. 

From judgment in accordance with the verdict, plaintiff appealed. 
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McLenn & Stacy for plaintiff. 
McNeill& Hackett for intervenor. 

CONNOR, J. The affidavit upon which Robert U. Patterson was allowed 
to intervene in this action, and to set up his claim to the Dodge Sedan, 
was made by Paul A. Sherrier, as attorney for Robert U. Patterson, and 
was signed "Robert U. Patterson by Paul A. Sherrier, attorney." Plain- 
tiff contends that said affidavit was not sufficient for that it was not made 
by the claimant, as required by statute; that an affidavit made by an 
attorney or an agent for a claimant, is not sufficient to support an order 
that the claimant may intervene, or interplead in the action, C. S., 840. 
I f  it be conceded that plaintiff's contention is correct, it will not avail 
him upon the facts appearing on this record. Plaintiff alleged in his 
complaint that "an intervenor's oath and bond" had been filed in the 
action; plaintiff appeared by his attorney at  the taking of depositions 
in behalf of Robert U. Patterson, intervenor, at  Washington, D. C., on 
4 September, 1925, and cross-examined the witness whose depositions 
were then and there taken. Plaintiff thereby waived any defect or 
irregularity in the affidavit upon which Robert U. Patterson was made 
a party to the action. I f  plaintiff wished to attack the validity of the 
order by which the intervenor was made a party to the action, he should 
have done so, in the first instance, before recognizing its validity by 
the allegation in his complaint and by his appearance and participation 
in the taking of depositions in behalf of the intervenor. A voluntary 
recognition that the court has acquired jurisdiction of a party to the 
action is conclusive not only upon the party, but also upon his ad- 
versary. Rector v. Logging Co., 179 N. C., 59; Harris v. Bennett, 
160 N. C., 339; Caldwell v.  Wilson, 121 N. C. ,  458. Plaintiff's assign- 
ments of error based upon his exceptions to the refusal of the court 
to dismiss the intervenor as a party to the action cannot be sustained. 

There was evidence that the intervenor, Robert U. Patterson, is a 
colonel in the United States Army, and that during the year 1925, he 
was on duty in Washington, D. C. He  purchased the automobile in con- 
troversy on 25 February, 1925, from a dealer in Washington City. 
Before concluding the bargain for the automobile, he requested the 
salesman to show it to his wife, Mrs. Eleanor R. Patterson. The sales- 
man complied with this request; Mrs. Patterson approved the automobile 
and gave the salesman $25 to "clinch the bargain." Subsequently, 
the purchase price of the automobile was paid by two checks, one signed 
by Col. Patterson and one by Mrs. Patterson. Col. Patterson testified, 
"I made two payments-one by myself, and one by my wife." The sales- 
man testified that he sold the automobile to Col. Patterson and his wife. 
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The automobile was stolen from the street in Washington, where Col. 
Patterson had parked it, on 9 April, 1925. Thereafter, the bill of sale 
for the car, dated 4 May, 1925, to Mrs. Eleanor R. Patterson, was 
delivered to Colonel and Mrs. Patterson. The automobile recovered from 
plaintiff at  Lumberton, N. C., on 25 April, 1925, was :restored to Col. 
Patterson in Washington, D. C., in  May, 1925, by the police authorities 
of said city. 

His  Honor instructed the jury, upon the first issue, as follows: 
"If the intervenor has satisfied you by the greater weight of the evi- 

dence that he is the owner of the automobile, or joint owner, together 
with his wife, it will be your duty to answer the first issue, Yes." 
Plaintiff excepted to this instruction and assigns same as error. 

The court further instructed the jury that "if the intervenor has 
failed to satisfy you that the automdbilk is his proper,;y, or the joint 
property of himself and wife, or if you find upon the whole evidence 
that i t  is the sole property of intervenor's wife, and not his sole property, 
or not the joint property of the intervenor and his wife, it will be your 
duty to answer the first issue, No." 

There was evidence from which the jury could have found that at 
the time Col. Patterson became a party- to- the action, he was the sole 
owner of the automobile; or that he and his wife were joint owners; 
or that she was the sole owner. 

I t  has been held by this .Court that ordinarily one cc~tenant or joint 
owner of specific personal property cannot recover porisession of said 
property, or damages for its conversion, from one who it3 a joint owner, 
or cotenant with him of said property, Doyle v. Bwrh, 171 N. C., 
10;  Waller v. Bowling, 108 N.  C., 294. 

I t  has also been held that an action for the recovery of the possession 
of personal property, owned by two or more joint owners, or cotenants, 
cannot be maintained by one of the several joint ownem or cotenants, 
Cain v. Wright, 50 N. C., 283; Heaton v. Wilson, 123 N. C., 399. 

The general rule is that each cotenant has a right to the possession of 
all the property held in cotenancy, equal to the right of each of his 
companions in interest, and superior to that of all other persons; but 
the possession of a chattel cannot be recovered from a stranger in an 
action brought by less than all the owners of it, for t >  maintain the 
action the plaintiff must show a right to the exclusive pxsession of the 
property; 23 R. C. L., 869; McDonald v. Bailey, 37 L. R. 9. (N. S.), 
267 and note; Thomas v. Armstrong, L. R. A., 1916 13, p. 1182. 

I t  was error to instruct the jury that if they found from the evidence 
that Col. Patterson and his wife were joint owners of the automobile, 
they should answer the first issue "Yes." They should have been in- 
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structed that  they could not answer the issue "Yes" unless they found 
that  Col. Patterson, the intervenor, was the sole owner of the automo- 
bile. Col. Patterson can recover in this action only if he  is the sole 
owner of the automobile taken from the possession of plaintiff by the 
sheriff of Robeson County. There must be a 

New trial. 

HOSEA BARBEE, EXECUTOR, KT AL. V. E. M. BUMPASS, 
ADMINISTRATOR, ET AL. 

(Filed 31 March, 1926.) 

1. Deeds and Conveyances--Husband and Wife-Probate-Certiflcates. 
A deed from a married woman to her husband of her separate lands 

is void, when not made in accordance with the requirement of statute 
that the probate omcer certify in the certificate of probate, that a t  the 
time of its execution and the wife's privy examination, the conveyance 
was not unreasonable or injurious to her. C .  S., 2515. 

2. Deeds and Conveyanoes-"~1or"-Advem Possession - Burden ot 
Proof. 

The burden of proof is on the party to the action claiming title to lands 
by adverse possession under color, to prove sufficient legal possession to 
ripen his title. 

3. San~e--Husband and Wife--Tenant by the Curtesy. 
Without evidence to the contrary, the possession of the husband of 

lands of his deceased wife as tenant by the curtesy, is not adverse, and 
will not ripen title in him, for the time of such possession, or for those 
claiming under him. 

4. Deeds and Conveyances-Adverse Possession-Color-Legal Title- 
Presumptions. 

The possession of lands is presumed to be held under the true legal 
title. 

APPEAL by defendants from Devin, J., at  March Term, 1926, of 
DURHAM. 

Civil action to quiet title and to remove a cloud therefrom, arising 
from claim of defendants under deeds executed by Jennie  Barbee to her 
husband, 19 February, 1913, without complying with the requirements of 
C. S., 2515, thus rendering them void. 

From a judgment for plaintiffs entered on an agreed statement of 
facts, the defendants appeal, assigning error. 

Victor S. Bryant for plaintiffs. 
A. T .  Johnson for defendants. 
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STACY, C. J. I n  the language of a Cherokee Indian, "the   la in tiffs 
have lawed the defendants to kill a deed," in fact two; or, in other 
words. the action is one, brought under C. S., 1743, to quiet title or to 
remove a cloud therefrom, which, i t  is alleged, arises out of a claim 
by the defendants to the lands in question by reason of two deeds executed 
by Jennie Barbee to her husband, Green Barbee, 19 E'ebruary, 1913, 
without complying, in either.case, with the provisions of C. S., 2515, re- 
quiring the probate officer, as a condition precedent to the validity of 
the conveyance, to certify in his certificate of probate, that at the time 
of its execution and the wife's privy examination, such contract was not 
unreasonable or injurious to her. I t  is conceded that the failure on the 
part of the probate officer to observe this requirement of the statute, 
rendered both deeds absolutely void. Davis v. Bass, 188 N. C., 200; 
Wallin v. Rice, 170 N. C., 417. 

But the defendants, who are the lawful heirs of Green Barbee and as 
such, or as devisees under his will, claim the land by, through, or under 
him, say that notwithstanding the invalidity of these deeds, yet, they 
were good as color of title, and that as Green Barbee held the lands 
under such deeds from 1913 until his death in 1923, being more than 
seven years under color, his claim thereto ripened into a perfect title, 
leaving him seized in fee of such lands at  the time of his death, 10 
October, 1923. Norwood v. Totten, 166 N. C., 649. 

The plaintiffs, on the other hand, who are the chillhen and only 
heirs at  law of Jennie Barbee, and who claim the lands by, through or 
under her, say that while it i s  true these deeds existed and were on 
record for more than seven years prior to Green Barbee'e death, yet his 
possession was not adverse; that Jennie Barbee and Grwn Barbee, her 
husband, continued to live together and occupied a part of said lands 
jointly, as their home, until 17 March, 1916, the date of the death of 
Jennie Barbee; and that Green Barbee, following the death of his wife, 
being advised by counsel learned in the law that the above deeds held 
by him were void, continued to occupy said lands as tenant by the 
curtesy and did not pretend or claim to be the absolute owner thereof. 

I t  is clear that the plaintiffs are entitled to the relief sought. Whitten 
v. Peace, 188 N. C., 298. 

The possession of Green Barbee was not adverse to his wife during 
her lifetime. Clendenin v. Clendenin, 181 N. C., 465. I t  was held in 
Rornegay v. P ~ i c e ,  178 N. C., 441, that the husband could not, while 
living with his wife on the land, acquire title against her by adverse 
possession, and the same was held as to the wife in Hancock v. Davis, 
179 N. C., 283. "Adverse possession, which will ripen a defective title, 
must be of a character to subject the occupant to actio?."-Hoke, J., 
in Smith v. Proctor, 139 N. C., 314. 
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Nor is there any evidence or finding that  Green Barbee's possession 
was adverse to the plaintiffs after his wife's death. Under the advice 
of counsel as to his rights, he onIy claimed and occupied the lands as 
tenant by the curtesy following his wife's death. Wlzitten v. Peace, supra. 
I n  addition to this, every possession i s  deemed to be under and in sub- 
ordination to the true legal title, unless such possession is shown to be 
adverse. C. S., 432; Bland v. Beasley, 145 X. C., 168. There is  no 
presumption of adverse possession against the t rue  owner (Shermer v. 
Dobbins, 176 N. C., 5 4 7 ) ;  and when title is  claimed against such 
owner by adverse possession, the burden is on the one who relies upon 
such claim to show that  the premises have been held and possessed 
adversely to the legal title for  the time prescribed by law before the 
commencement of the action. Land Co. v. Floyd,  171 N. C., 543; 
Bland v. Beasley, supra. This, the defendants have not done in the 
instant case. 

The  record presents no reversible error, hence the judgment of the 
Superior Court must be upheld. 

Affirmed. 

JACOB STOVE WORKS v. C. 0. H. BOYD, TRADING AS NEW BERN 
FURNITURE COMPANY. 

(Filed 31 March, 1926.) 

1. Vendor and PurchaseMarriem-Principal and Agen tDamages .  
Where goods sold are to be transported and delivered by a common 

carrier, the delivery thereof in good condition by the seller to such car- 
rier is a delivery to the buyer's agent, and he is liable to the seller for 
the purchase price, though the shipment is received at destination in a 
damaged or worthless condition. 

2. Instructions-Evidence-Issue+Appeal and E r r o r S t a t u t e s .  
Where an instruction upon the law is necessary for the jury to arrive 

a t  a verdict upon a material issue, it  is the duty of the trial judge to 
charge the lam thus arising without a request for special instruction 
having been offered and refused. C. S., 564. 

3. Vendor and Purchaser-Carriers40nstructive Delivery--Consignor 
and Consignee-Evidence-Questions for Jury. 

Where the purchaser of goods to be transported and delivered by a 
common carrier denies liability in the seller's action to recover the pur- 
chase price, upon the ground that they were delivered to him by another 
consignee, a local agent of the. seller, who had received them from the 
carrier, a delivery to the carrier by the seller in good condition is not a 
delivery to the purchaser, and upon conflicting evidence the question is 
for the jury. 
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4. Same-Counterclaim-Set-Off-Statute, 
Where damages are claimed by the plaintiff in the action, the seller of 

goods, for the contract price, the purchaser may set up as a counterclaim 
or set-off, any loss to him by reason of damages to the goods, caused by 
the plaintiff in failure to perform his obligations under the contract of 
sale. C .  S., 521. 

APPEAL by defendant from Bond,  J., at October Term, 1925, of 
CRAVEN. New trial. 

Action on account for goods sold and delivered. The issues, as 
answered by the jury, were as follows: 

1. I s  the defendant indebted to plaintiff as alleged in the complaint? 
Answer : Yes. 

2. I f  so, in what amount? Answer: $396, with interes.; on same from 
10 January, 1920. 

From judgment upon this verdict, defendant appealed to the Supreme 
Court. 

H .  P. Whi tehurs t  for plaintiff. 
Guion  & G u i o n  for defendant. 

CONNOR, J. On 3 November, 1919, defendant, a merchant, engaged 
in business at  New Bern, N. C., purchased from plaintiff, a corporation, 
engaged in business a t  Bridgeport, Alabama, thirty-four stoves and 
heaters, agreeing to pay therefor the sum of $396 on 10 January, 1920. 

Plaintiff alleges that it delivered the said stoves and heaters, in good 
order, together with other merchandise of like character, to a common 
carrier, at  Bridgeport, Alabama, to  be transported in a 900l car" 
to defendant a t  New Bern, N. C.; that this method of shipment, to wit, 
by a "pool car," was used by plaintiff by reason of special instructions 
and at the special request of defendant; that defendant has failed 
and refused to pay the purchase price for said stoves and heaters, to wit, 
$396, and that same is now past due. 

Defendant denies that he instructed or requested plaintiff to ship 
the stoves and heaters, which he purchased from plaintiff, in a "pool 
car"; he alleges that plaintiff agreed to deliver the stoves and heaters to 
him at New Bern, N. C.; he contends that plaintiff did not deliver 
the said stoves and heaters to a common carrier, coniGgned to him, 
but that they were consigned to the Turner-Tolson Furniture Company, 
at  New Bern, and delivered to him, in a damaged condition, by said 
company. 

As a further defense, he alleged that some time after he had made 
the purchase, thirty-four stoves or parts of thirty-four stoves were 
placed in his warehouse in New Bern; that said stoves were unsalable, 
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because of their broken, mutilated and damaged condition; he contends 
that said broken stoves were delivered to his drayman, by the Turner- 
Tolson Furniture Company, to whom plaintiff had shipped them; that 
said stoves were so badly damaged at the time they were delivered to his 
drayman by the Turner-Tolson Furniture Company, that they were 
then unsalable, and therefore worthless. 

There was evidence tending to support the allegations and contentions 
of both plaintiff and defendant. 

The case on appeal to this Court, as settled by counsel, shows that 
his Honor instructed the jury as follows: 

"So that I have no hesitation to say to you, if you believe the evi- 
dence and find the facts to be as it tends to prove, that the plaintiff 
shipped to the defendant, Boyd, in a so-called 'pool car,' with some 
stoves for two or three other folks, a certain lot of stoves to get reduced 
freight rates by shipping a car instead of sending each piece to pay 
its own freight, and that they got here, and the defendant received 
the goods. H e  admits that he has never paid for them. The Jacob 
Stove Works, if the evidence is to be believed, delivered the freight at 
the point at which it was to start, so that if you all believe the evidence 
in the case and find the facts to be as it tends to prove, you would 
answer the first issue, 'Yes.' " Defendant's assignment of error, based 
upon exception to this instruction must be sustained. 

There were no requests by defendant for special instructions, but his 
contentions, with a statement of the evidence, tending to support them, 
should have been submitted to the jury, with instructions by the court 
as to the principles of law applicable. C. S., 564. The evidence was 
conflicting as to facts material to the controversy; the burden is on 
plaintiff to show delivery of the stoves and heaters, in good order, to 
defendant, "Ordinarily when goods are to be shipped to the buyer, a 
delivery by the seller to the carrier, designated by the buyer, is a delivery 
to the buyer, and constitutes a full performance of the seller's obligation 
to make delivery. This is on the theory that the carrier is made the 
agent of the buyer to accept delivery." 23 R. C. L., 1423. I n  this 
case, while all the evidence shows a delivery to defendant of the stoves, 
it becomes material to determine as a fact whether the delivery was 
made to him by the common carrier or by the Turner-Tolson Furniture 
Company, as agent at  New Bern for plaintiff. I f  defendant instructed or 
requested plaintiff to ship in a "pool car," and the goods were delivered 
to the carrier in good order to be so shipped, plaintiff is entitled, upon 
all the evidence, to recover, notwithstanding the condition of the stoves, 
when they reached New Bern. I f ,  however, plaintiff consigned the 
stoves to Turner-Tolson Furniture Company at New Bern, and the goods 
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wcrc in a damaged condition wlien delivered to defcndant by said 
conipany, as agent for plaintiff, plaintiff failed to deliver in good order, 
and defendant is entitled to recover damages for breach of contract to 
deliver; any sum so recovered may be set up as counterdaim or set-off 
to the purchase price, C. S., 521. For the error in the ini)truction to the 
jury the judgment inust be reversed, and the verdict set aside in order 
that there map be a 

Xew trial. 

S T A T E  r. J A S .  FRANKLIN ADAMS, ALIAS R. L. JOHNSON. 

(Filed 31 March, 1926.) 

Intoxicating L i q u o r ~ p i r i t u o u s  Liquor-Evidence-Presence and Con- 
duct of Defendant-Instructions-Appeal and Error. 
The mere presence of the defendant on trial for the 5;iolation of our 

prohibition law, with others, at a place where preparations were being 
made for the illicit distilling of intoxicating liquor, may not alone be 
sufficient to convict him, but: it may be received with other competent 
evidence, his conduct while being arrested, etc., and under proper instruc- 
tions, sustain a verdict against him. 

APPEAL by defendant from Calvert, J., and .a jury, a t  December Term, 
1925, of GATES. NO error. 

Attorney-General Brummitt and Assistant Attorney-General iVash 
for the State. 

Bridger B Eley for defendant. 

PER CURIAM. Defendant was indicted on three counts (1) Did distill, 
manufacture and make and aid, assist and abet in distilling, manu- 
facturing and making intoxicating liquor; (2)  Keep and possess ma- 
terials, substances and property, designed for the manufacture of liquor, 
for use in unlawful manufacture, sale and handling intoxicating liquors; 
(3) Did have and keep on hand intoxicating liquor for the purpose of 
being sold and otherwise disposed of in violation of 1a.w. The jury 
returned a verdict of guilty. 

The defendant introduced no evidence and at the close of the State's 
evidence, under C. S., 4643, moved to  dismiss the action or for judgment 
of nonsuit. The court below overruled the motion, and this we consider 
the only material assignment of error. 

The evidence succinctly: Sheriff W. J. Rountree testified, in part:  
"I looked back and saw two men. I saw the defendant a t  the still. 
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The one that told me his name was Johnson. I continued my circle 
near the edge of the swamp. Heard the boys, Hinton, Harrell and his 
sons, hello 'Halt.' I jumped and ran. When I started running beside the 
swamp I heard some one in the swamp and saw the same man that was 
at the still. I caught him. I ran into him face to face about 75 or 80 
yards from the still where I had seen him. I could see another man 
at the still. I ran after the defendant and caught him in only a short 
distance. . . . 

Q. Did you find any barrels of mash there? Answer: Yes, sir, we 
found twenty barrels of mash, twelve was i n  one bin and eight in the 
other. They were built up in bins with rubber roofing over them and 
they had a frame built around each bin and around the edge was a 
rubber roofing, and over them was rubber roofing and bags and in 
between them was lanterns. 

Q. I s  this modern rubber or asbestos roofing? Answer: Yes, sir. 
Q. How much would one of these barrels hold? Answer: Fifty gallons. 
Q. About a thousand gallons of mash then? Answer: Yes." 
T.  J. Harrell, testified, in part:  "Heard some tinkering at the still. 

We were right behind some bushes, about sixty yards away. I looked 
the whole time, peeping over the ridge. Saw Adams. Jumped up and 
ran for him. Adams ran. I am sure Adams there is the man. Saw 
another man, saw him run in the swamp. I ran after him. Fell in a 
well. The well was about 20 yards from the still. This still was 
between two hundred and two hundred and fifty yards from Mr. 
Caddy's house. We found some mash at the still." 

There were other facts and circumstances in the case. 
The court below charged the jury, in part, as follows: "The mere 

circumstance that the defendant was present is not sufficient of itself 
to justify the jury in returning a verdict of guilty; i t  is a question 
for the jury, as to whether under all the facts and circumstances the 
State has satisfied or shown you beyond a reasonable doubt that he him- 
self, or in connection with others took part in the manufacture of 
liquor; or with respect to the other charge whether he himself or in 
connection with another or others had possession of material and prop- 
erty designed and intended for use in the manufacture of liquor." 

We think the court below charged the law correctly. 
I n  S. v. Dickerson, 189 N. C., 332, speaking to the subject of flight 

in cases of this kind, we said the fact that parties fled was only a 
circumstance to be considered in connection with other evidence as to 
their guilt. 

I n  8. v. Tate, 161 N. C., 286, it is held: "But such flight or conceal- 
ment of the accused, while it raised no presumption of law as to guilt, 
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is competent evidence to be considered by the jury in connection with 
the other circumstances. 12 Cyc., 395; 21 Cyc., 941." 8. v. Dickerson, 
supra. 

The evidence was sufficient to be submitted to the jury. 8. v. Killian, 
178 N .  C., 753; S. v. McMillan, 180 N.  C., 741; S. v. Smith, 183 N, C., 
725; S. v. Sigrnon, 190 N.  C., 684. The probative force of the evidence 
was for the jury to determine. 

We can find no prejudicial or reversible error on the record. 
No error. 

STATE r. CRUSO BUCK. 

(Filed 31 March, 1926.') 

1. Evidence-Discretion of Cou+bading Questions. 
The allowance of leading questions is within the sound discretion of 

the trial judge, and not reviewable on appeal. 
2. Intoxicating Liquo4pirituous Liquor-Evidence-Snoell. 

Evidence that empty cans or containers had the smell of whiskey is 
competent against the defendant on trial for the violation of our pro- 
hibition law, with other relevant evidence. 

3. SamB---COFFOboration-hstrmctions-Appeal and Error. 
The admission of corroborative evidence is not error when properly 

confined to that purpose by the trial judge. 

APPEAL by defendant from Culvert, J., at December 'Term, 1925, of 
GATES. NO error. 

Indictment charging violations of the prohibition statute. Verdict 
guilty. From judgment, defendant appealed. 

Attorney-General Bmrnrnitt and Assistant Attorney-General Nash 
for the State. 

Bridger & Eley for defendant. 

PER CURIAM. Assignments of error, based upon exceptions to the over- 
ruling by the court of objections to question, on the ground that same 
was leading, and of objections to  testimony on the ground that same 
was in violation of the "hearsay" rule, cannot be sustained. 

Whether counsel shall be permitted to ask a leading question, is 
within the discretion of the trial judge. The exercise of such discretion 
will not be reviewed on appeal. Cmnshaw v. Johwott, 120 N. C., 
270; Bank v. Carr, 130 N. C., 481; 8. v. Cobb, 164 N. C., 419; 
Howell v. Solomon, 167 N. C.,  588. 
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T h e  testimony objected to  was offered a n d  admit&d f o r  the  purpose 
of corroboration. H i s  H o n o r  was careful  t o  so instruct  the  jury.  
Burnett 2.. Railroad, 120 N. C., 517; Belk v. Belk, 175 N.  C., 69. T h e  
testimony of witness that h e  smelled t h e  l iquor  i n  the can, and  t h a t  i t  

h a d  the  odor of whiskey was  competent. S. v. Sigmon, 190 N. C., 
684. T h e r e  is  

N o  error. 

HOSEA BARBEE, EXECUTOR OF GREEN BARBEE, CORA BARBEE, J E F F  
FOUST, BESSIE  FOUST, MARL' I?. DANIELS, ED. BUMPASS, EDMONIA 
BUMPASS, CHARLIE JONES, ANNA JONES, JONAH BARBEE, A N D  

DAISY BARBEE v. W. P. CANNADY AND BERLIKA BARBEE. 

(Filed 7 April, 1926.) 

1. Abatement a n d  Revival-Actions-Parties-Executors a n d  Administra- 
tors. 

Where the plaintiff in  a n  action dies testate pending the litigation, 
after filing his complaint, his heirs a t  law and not his executor, are  the 
proper persons to  be made parties in  the suit to  reform a deed, in the 
absence of the creation of some duty required of him under the terms 
of the will, and where the rights of creditors to have lands sold for the 
payment of debts against the estate do not arise. C. S., 446. 

2. Courts-Parties-Pleadings-Amendment8-Abatement a n d  Revival. 
I n  order to make a complete disposition of a pending action, the trial 

judge may either permit or order those having a material interest therein 
to be made parties, and give them time to file their pleadings, when such 
does not substantially change the cause of action. C. S., 446, 547, 460. 

3. S a m d a u s e s  of Action. 
Where a party has commenced his action concerning an interest in 

lands, the cause may be continued by his successors in interest as  the real 
parties in interest, either under the original title of the action, or the 
court in substituting them may continue the case in their name, and they 
may with the permission of the court, adopt the original complaint, or 
file new pleadings which do not substantially change the cause of action. 

4. EvidenceDepositions-Statute8-ActioneAbatemen a n d  Revival. 
Where the deposition de bene esse of the plaintiff in an action has been 

taken in accordance with law, C.  S., 1821, who has since died, but the 
cause of action survives, i t  may properly be read in evidence in behalf 
of those who survive him in interest, and have properly been made par- 
ties to the original action. 

5. Pleadings-Amendzlhent~~Trid@r&m Sigzled Nunc Pro Tun- 
Abatement a n d  Revival, 
It is within the sound discretion of the trial court to permit amend- 

ments to pleadings to conform them to the evidence after the trial has 
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commenced, where the cause has survived the death of the plaintiff in 
the action as originally brought, and he may sign the order after the con- 
clusion of the trial nunc pro tune. 

APPEAL by defendant, W. P. Cannady, from Grady, J.,, at November 
Term, 1925, of DURHAM. N O  error. 

"This was a civil action brought by Green Barbee v. m'. P. Cannady 
and Berlina Barbee, on 17 August, 1923, the complaint being filed on 
the same date. Thereafter, to wit, on 4 October, 1923, an order was 
entered by W. H .  Young, clerk Superior Court of Durham County, 
permitting the defendant, W. P. Cannady, to file answer upon giving 
bond in the sum of $200, with proper surety, which bond was given on 
said date and said Cannady filed answer to said complaint on said 4 
October, 1923. The defendant, Berlina Barbee, having filed answer on 
10 September, 1923. 

"The purpose of the action was to have set aside a deed from said 
Green Barbee and Berlina Barbee, his wife, to the defendant, W. P. 
Cannady, executed on 23 April, 1923, and duly recorded in Book 66, 
at page 453, in the office of the. register of deeds of Durham County, 
which deed conveyed to the said Cannady a certain lot of land in the 
city of Durham reserving for the said Green Barbee a life estate. The 
complaint alleges that the execution of said deed was procured by false 
and fraudulent representations, which allegations are denied in the 
answer of the defendant, W. P. Cannady, and the answer 'of the defend- 
ant, Berlina Barbee, neither admits nor denies said allegations, but 
demands strict proof of same. 

"But thereafter, to wit, on 10 October, 1923, Green Barbee died and 
Hosea Barbee, executor of the estate of said Green Barbee, in his 
representative capacity was directed to appear and make himself party 
plaintiff in said action by an order of W. H.  Young, clerk Superior. 
Court of Durham County, dated 24 November, 1923. That pursuant 
to said order the said Hosea Barbee, executor of the estate of said Green 
Barbee, appeared and became party plaintiff in the above entitled action, 
and adopted the complaint filed therein as will appear from the record 
in this case. No other pleading or amendments were filed and the case 
came duly on for trial at the November Term of the Superior Court of 
Durham County. 

"The case was called for trial at  said November Term, 1925, Durham 
Superior Court, the jury was selected and empaneled and the pleadings 
were read, at  which time the court announced that the phintiff, Hosea 
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Barbee, executor of the estate of Green Barbee, deceased, had no interests 
in the subject-matter of this action, whereupon, counsel for plaintiff 
moved the court to permit them to have the heirs at law of the said 
Green Barbee made parties plaintiff to this action, to which motion de- 
fendants objected. Objection was overruled by the court and motion 
allowed, to which the defendants excepted. 

"In overruling the objection the court stated that the trial would be 
proceeded with, and he would allow the motion and would sign a formal 
order making the heirs at  law of Green Barbce parties plaintiff. 

"That on account of the ill health of the said Green Barbee, his dep- 
osition de bene esse was taken after due notice to the defendants in the 
original action of Green Barbee v. W. P. Cannady on 22 August, 1923, 
before James R. Stone, commissioner. 

"To the introduction of said deposition by the present plaintiffs, the 
defendant, Cannady, in apt time, objected-objection overruled, and de- 
fendant, Cannady, excepted. 

"This deposition was then offered by the present plaintiff at the trial 
of said action, and which tended to prove the allegations of the 
complaint. 

DEFENDANT'S TESTIMONY. 

"The defendants offered the deposition of E. Stewart Cole, who took 
the acknowledgment of Green Barbee and wife, to the deed in contro- 
versy, which tended to prove the defense set forth in the answer. 

"After the charge of his Honor and the jury had answered the issues 
submitted to them in favor of the plaintiff, his Honor signed the follow- 
ing order, to wit: 

"Order making Hosea Barbee, Executor of Green Barbee, and others, 
Parties Plaintiff. 

"Upon motion of counsel for the plaintiff in the above entitled action, 
it appearing that the plaintiff has died since the commencement of this 
action, it is hereby ordered that Hosea Barbee and wife, Cora Barbee, 
Jeff Foust and wife, Bessie Foust, Mary F. Daniel, widow, Ed. Bumpass, 
husband of Theodosia Bumpass, deceased, and Edmonia Bumpass, only 
daughter of Theodosia Bumpass, Charles jones and wife, Anna Jones, 
Jonah Barbee and wife, Daisy Barbee, and Hosea Barbee, executor, all 
of the heirs at law and representatives of Green Barbee, be made parties 
plaintiff to this action; and counsel for said parties, having appeared in 
open court and agreed to adopt the complaint and other pleadings filed 
in behalf of the plaintiff in  this action, i t  is thereupon ordered that 
Hosea Barbee and wife, Cora Barbee, Jeff Foust and wife, Bessie Foust, 
Mary I?. Daniel, widow, Ed. Bumpass, husband of Theodosia Bumpass, 
deceased, and Edmonia Bumpass, only daughter of Theodosia Bumpass, 
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Charles Jones and wife, Anna Jones, Jonah Barbee and wife, Daisy 
Barbee, and Hosea Barbee, executor, be, and they are hereby, made 
parties plaintiff in this action in the place and stead of Green Barbee, 
deceased. 

"HENRY A. GRADY, Judge Presiding. 

"To the signing of the foregoing order the defendants objected. The 
objection was overruled by the court, and the defendmt, Cannady, 
excepted." 

The main assignments of error are as follows: 
"1. The action of his Honor in permitting the present plaintiffs to be 

substituted as parties after the trial had commenced and the jury had 
been selected. 

" 2. The action of his Honor in permitting introduction of deposi- 
tion of Green Barbee. 

"3. The action of his Honor in signing the formal order making plain- 
tiffs parties after the completion of the trial." 

Victor S. Bryant for plaintiff. 
R. 0. Everett and Brawley & Gantt for W .  P. Cannadg,. 

CLARKSON, J. The defendant's first assignment of error is as follows : 
"The action of his Honor in permitting the present plaintiffs to be sub- 
stituted as parties, after the trial had commenced and the ;ury had been 
selected." 

The action was instituted originally by Green Barbee to set aside a 
deed. Barbee died and his executor was then made a party plaintiff. 

As far as can be ascertained from the record, the will of Green Barbee 
had no bearing on the land in controversy. I n  Harris v. Bryant, 83 
N. C., p. 571, it is held the executor and not the heirs, represents the 
estate where land is directed by will to be sold and converted into money, 
and the latter are not necessary parties to a suit concerning the disposi- 
tion of and charges on such estate. 

I n  Speed v. Perry, 167 N. C., p. 129, i t  is held: "The rial estate did 
not vest i n  them, unless there is a provision in the will to that effect, 
which is not yet shown. This Court held in Floyd v. Herrzng, 64 N. C., 
409, following Ferebee v. Proctw, 19 N. C., 439, that 'a pmsonal repre- 
sentative has no control of the freehold estate of the deceased, unless it is 
vested in him by a will, or where there is a deficiency of personal assets 
and he obtains a license to sell real estate for the payment ctf debts. The 
control derived from a will may be either a naked power of sale or a 
power coupled with an interest. The heir of the testator is not divested of 
the estate which the law casts upon him, by any power a r  trust, until i t  is 



N. C.] SPRING TERM, 1926. 533 

executed.' See, also, W o m b l e  v. George, 64 N.  C., 759; F i k e  v. Green,  
ibid., 665; B e a m  v. J e n n i n g s ,  89 N.  C., 451; H o l t o n  v. J o n m ,  133 N. C., 
at p. 401; Munch v. Cassidey,  98 N .  C., 558; P e r k i n s  v. Presnell ,  100 
N. C., 220; G a y  v. G r a n t ,  101 N.  C., 219." 

When Green Barbee died, under the facts in the present case, the  
real estate did not vest in the executor, but i n  the heirs a t  law of Green 
Barbee and they were the "real party in  interest." 

C. S., 446, i n  part, is as follows: "Every action must be prosecuted in 
the name of the real party in interest, except as  otherwise provided"; etc. 

C. S., 547, is as  follows: "The judge or court may, before and  a f t e r  
judgment ,  in furtherance of justice, and on such terms as may be proper, 
a m e n d  a n y  pleading, process or  proceeding, b y  adding or s t r i k ing  ou t  t h e  
n a m e  of a n y  par ty ;  by inserting other allegations material to the case; 
or w h e n  t h e  a m e n d m e n t  does not  change substant ial ly  t h e  c la im o r  de- 
fense, by conforming the pleading or proceeding to the fact proved. 
When a proceeding taken by a party fails to conform to law in any re- 
spect, the tr ial  judge mag permit an  amendment of the ~roceeding so as  
to make i t  conformable thereto." 

C. S., 460, in part, i s  as follows : "The Court either between the terms, 
or a t  a regular term, according to the nature of the controversy, may 
determine any controversy before it, when i t  can be done without preju- 
dice to the rights of others, but  w h e n  a complete  dcterminatzon of t h e  
controversy  cannot be m a d e  wzthout  t h e  presence of o ther  parties,  t h e  
court m u s t  cause t h e m  to  be brought  in. When in an  action for the re- 
covery of real or personal property, a person not a party to the action, 
but having an interest in its siibjwt-matter, applies to the court to be 
made a party, i t  may order him to be brought in by the proper amend- 
ment," etc. 

T h e  language of the statute, C. S., 547, is that  an  amendment cannot 
"change substantially the claim or defensr." An amendment cannot 
change the nature of the action or defense without consent, nor essen- 
tially change the original cause of action. I n  the case a t  bar, the amend- 
ment did not change substantially the claim or change the nature of the 
action, or esseiltially change the original cause of action. On the death 
of Green Barbee the action did not abate; he had filed the complaint 
and died during the pendency of the action, and when his heirs a t  
law were made parties they adopted the complaint already filed. 

C. S., 461, is as follows: "1. ,Vo ac t ion  abates b?y t h e  death ,  marriage, 
or other disability of a party, or by the transfer of any interest therein, 
if the cause of action survives, or continues. I n  case of death, except 
in suits for  penalties and for damages merely vindictive, or in case of 
marriage or other disability of a party, the court, on motion a t  any time 
within one year thereafter, or afterwards on a supplemental complaint, 
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may allow the action to be continued, by, or against, his re,sresentative or 
successor in interest. I n  case of any other transfer of interest, the 
action shall be continued in the name of the original party, or the court 
may allow the person to  whom the transfer is  made to be substituted in 
the action," etc. 

After  death of party or transfer of interest in an  action for land, there 
i s  no abatement. Burnett v. Lyman, 141 N .  C., 500; Ins. Co. v. R. R., 
179 N.  C., 255; Redmon v. Ins. Co., 184 N .  C., 481. 

I n  Joyner v. Fiber Co., 178 N .  C., 635, i t  was held: "The court had 
the right, and in fact i t  was its duty, to require all the parties to be 
brought i n  whose rights would be affected by the proceeding. Rev., 414 
(C. S., 460). The  tr ial  judge found as a fact tha t  said company was a 
proper and necessary party after the alleged compromise, and his  action 
was not reviewable. Aiken v. Mfg. Co., 141 N .  C., 339. The judgment 
'may determine the ultimate rights of the parties on each side between 
themselves.' Rev., 563 (C. S., 602). An  order making additional parties 
is  not appealable. Bennett v. Shelton, 117 N .  C., 103; Entry u. Parker, 
111 N. C., 261 ; Lane v. Richardson, 101 N.  C., 181; and would have been 
premature, Etchison, v. McGuire, 147 N.  C., 389; Bernard v. Shemwell, 
139 N. C., 447; Tillery v. Candler, 118 N. C., 889." Bynum v. Bynum, 
179 N. C., 14. 

20 R. C. L., p. 698, says: "The general rule that  an amendment may 
be made a t  any time in the discretion of the court, if the claim or de- 
fense is not thereby changed, applies generally to the substitution of 
parties. . . . S o  amendment of any pleading nor the filing of any 
additional pleading is  required when the pleadings already filed state the 
cause of action or defense for or against the party substituted. And, as 
a general rule, the substituted party takes u p  the prosecutlon or defense 
a t  the point where the original party left it, assuming the burdens as well 
as receiving the benefits." 

W e  think the case cited by defendant, Xerrill v. Merrill, 92 N.  C., 665, 
not inconsistent with the view here taken: "The court has no authority to  
convert a pending action that  cannot be maintained, into a new one, by 
admitting a new party plaintiff solely interested, and allowing him to 
assign a new and different cause of action, if the defendant shall object. 
Thc statute allowing necessary additional parties to be made in a n  action 
does not contemplate such an exercise of power. There is neither prin- 
ciple, nor statute, nor practice that  allows such a course ~f procedure; 
it mould certainly lead to endless complications, confusion and injustice. 
An action, separate and distinct from a pending one, must be begun 
according to the ordinary course of procedure." Cooper v. R. R., 165 
N. C., p. 578. 
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T h e  second assignment of error:  "The action of his Honor in permit- 
ting introduction of deposition of Green Barbee." On  the death of 
Green Barbee, the action did not abate. There was no new action by 
making his heirs a t  law parties. The  record shows "that on account of 
the ill health of the said Green Barbee. his deposition de bene esse was 
taken after due notice to the defendants i n  the original action of 
Green Barbee v. W. P. Cannady on 22 August, 1923, before James R. 
Stone, commissioner." The deposition was regularly taken in  accordance 
with C. S., 1821, which i s  as follows: "Every deposition taken and re- 
turned in  the manner provided by law may be read on the tr ial  of the 
action or proceeding, or before any referee, in the following cases, and 
not otherwise: . . . (4)  I f  the witness is so old, sick or infirm as to 
be unable to  attend court." Cooper v. R. R., 170 N. C., p. 493. This  as- 
signment of error cannot be sustained. 
u 

Under our civil procedure, and the decisions of this Court, the object 
to be obtained is to t ry  cases on their merits and see that  substantial 
justice is  done. The  limit to amendments is  that  they do not change 
substantially the claim or defense or assign a new and different cause 
of action. 

I t  was earnestly argued by the able counsel for  defendant that  in- 
justice has been done defendant in allowing the amendment making the 
heirs of Green Barbee parties to the action after the tr ial  had com- 
menced and the jury selected and empaneled. The  action did not 
abate, and allowing the amendment was a matter in the sound discretion 
of the court below. The  court was the impart ial  arbiter in the con- 
troversy with no bias i n  favor of either side, but to see that  exact justice 
was done. The  fact that  the court signed the order after the tr ial  
n u n c  pro tunc, having preriously allowed the amendment, was in the 
sound-discretion of the court. 

F rom the record, there was no error in law. 
N o  error. 

MURCHISOK NATIONAL BASK v. T. C. EVANS ET AL. 

(Filed 7 April, 1926.) 
1. Actions-Pleas in Bas. 

A good plea in bar of an action is one that goes to its entire merits, 
and one that is finally determinative of the cause alleged, if sustained. 
Instances of good pleas in bar stated by Brogden ,  J. 

2. Same-ReferenceStatutes-Appeal and Error. 
Objection that the order of reference of the trial court was erroneously 

entered to a plea in bar will not be sustained on appeal, when it appears 
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that the compulsory reference complained of involved the stating of a 
long and complicated account between the parties litigant authorized by 
statute and necessary to a final disposition of the case. C. S., 573. 

3. Same--Banks and Banking-Bills and Notes--Negotiable Instruments 
4ol la terds-Payment .  

Where defendants are endorsers of notes, with collate~al given to a 
bank by the maker, who also has a number of other notes given to the 
bank with a mass of other collaterals subject by agreement to the pay- 
ment of the note in question, a plea that the bank should have or had 
collected sufficiently from these collaterals to have paid off the note sued 
on, and that the trial should have proceeded without the peremptory 
order of reference, is not a good plea in bar. 

4. Reference-Statutes-Liberal Interpretation. 
Our statute allowing a compulsory reference by order of );he trial judge 

should be liberally construed, to expedite the trial of causes and to pro- 
mote substantial justice between the parties litigant. C. s., 573. 

CIVIL ACTION, before Daniels, J., December Term, 1025, of NEW 
HANOVER. 

On 1 6  September, 1924, the Bank of Maxton executed rind delivered 
to the plaintiff two promissory notes aggregating $15,00C, payable on 
demand. Pr ior  to the delivery of said notes they were duly endorsed 
by the defendants. At  the time of the delivery of said notes the Bank 
of Maxton was indebted to the plaintiff upon certain other notes in  a 
sum in excess of $150,000, said indebtedness being securc~d by certain 
bills and notes receivable which had been executed and delivered to the 
Bank of Maxton and hypothecated by said bank with the plaintiff as 
collateral security for the payment of money borrowed hy said bank 
from the  plaintiff. At  the time of delivery to  the plaintiff of the notes 
endorsed by the defendants there was an  understanding between the 
parties that  if said Bank of Maxton had any equity in the bills, notes and 
other collateral, which had been pledged by it to the pla~ntiff  for the 
payment of the $150,000 indebtedness, then such equity skould be con- 
sidered as security for the payment of the notes endorsed b:y defendants. 

On  3 October, 1924, the Bank of Maxton executed and delivered to 
the plaintiff its promissory note for $10,000, which said note was duly 
endorsed by the defendants before delivery to the plaintiff. As security 
for the payment of said note the Bank of Maxton hypothecrited with the 
plaintiff fifty-two notes of various parties, ranging from $75.00 to $700. 
The plaintiff alleged that  there was a credit of $1,892.52 derived from 
collections made by i t  on the collateral specified and that  all the collateral 
had been exhausted, and, as the notes were long past due, plaintiff de- 
manded judgment against the defendants, and further, that  i,he securities 
held by plaintiff for the payment of the said note should be sold by a 
commissioner for the purpose of applying the proceeds to the liquidation 
of said note. 



N. C.] SPRING TERM, 1926. 537 

The defendants admitted the endorsement of said notes, alleging that 
their said endorsement was for the accommodation of the Bank of 
Maxton, and that their liability, if any, thereon, was contingent, and 
further, that such collections as may have been made on the evidences 
of debt were not correctly stated in plaintiff's complaint, and that, as 
they are advised, informed and believe, much more money has been 
collected and much more money should be credited to the Bank of 
Maxton, which would relieve the liability of defendants accordingly, 
than is set out in the complaint; and these defendants ask that plaintiff 
be required to make a full statement showing all collections made, not 
only & the evidence of debt set out in the co&plaint but from all securi- 
ties held by it at  the time when a receiver was appointed for the Bank 
of Maxton, and through and by whom such collections were made, to- 
gether with the cost and expense thereof. The defendant further alleged 
that the security in addition to that listed in the complaint was greatly 
in excess of the note set out in the com~laint  and that the plaintiff has 
other property of value upon which considerable sums can be realized. 
The defendant further alleged "that as defendants are advised and be- 
lieve, the said account should be revised and corrected, and the plaintiff 
should be reauired bv the court to submit a full statement in detail of 
all such charges, not only for the benefit of these creditors, but also for 
the benefit of other creditors of the Bank of Maxton." 

The defendants in their answer, while admitting the endorsement of 
the notes, allege in  substance, that their liability is contingent for the 
reason that sufficient security was pledged by the Bank of Maxton with 
the plaintiff to pay said notes under the agreement and therefore relieve 
the defendants of liability on said endorsement. ,4nd there are further 
allegations in the answer of waste and nlismanagement on the part of 
plaintiff in handling said securities, the various aspects of the contention 
being contained in the forty-two allegations of the answer. 

After the pleadings were read, Dani~ls ,  J., being of the opinion that 
the cause involved the taking of a long and complicated account, re- 
ferred the case to D. H. Bland with direction to take the testimony and 
find the facts upon all issues of fact raised by the pleadings and to report 
his findings with his conclusions of law arising thereon to the next term 
of court. 

From the order of reference the defendants excepted and appealed 

Rountree d? Carr, Varser, Lazcrence, Proctor d Xcln ty re  for plainfiff .  
Henry  A. McKinnon and J .  G. McCormick for defendants. 

BROGDEN, J. The defendants base their appeal upon the sole proposi- 
tion that the answer filed by them constitutes a plea in bar, and therefore 
the trial judge had no authority to order a compulsory reference under 
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C. S., 573, subsec. 1, until the merits of the plea in ba:. had first been 
determined. The rule of law invoked by the defendants:, is declared as 
follows in Duckworth v. Duckworth, 144 N .  C., 620: "It has been estab- 
lished with us that no order of reference to take and state an account 
should be made when there is a plea in bar of account wiich goes to the 
entire demand until said plea has been first considered and determined." 

What then is a plea in bar?  The word "bar" has a peculiar and appro- 
priate meaning in  law. I n  a legal sense i t  is a plea or pe~emptory excep- 
tion of a defendant, sufficient to destroy the plaintiff's action, a special 
plea constituting a sufficient answer to an action at  law, and so called 
because it barred-i. e., prevented-the plaintiff from further prosecut- 
ing it with effect, and, if established by proof, defeated and destroyed the 
action altogether. Wilsort v. Knox  County, 34 S. W., 45. 

Black's Law Dictionary defines a plea in bar as follows : "A plea which 
goes to bar the plaintiff's action; that is to defeat it absolutely and en- 
tirely." I t  has been further defined as "any plea that denies the plain- 
tiff's right to bring and maintain his action." Jones t. Beaman, 117 
N .  C., 261. 

I n  North Carolina the following pleas have been held to be pleas in 
bar: (1)  Statute of Limitations. Oldham v. Rieger, 145 TJ. C., 254. (2)  
Account stated.  err v. Hicks, 129 N. C., 141; 131 N. C., 90; Jones v. 
Wooten, 137 N.  C., 421. (3) Failure to comply with the provisions of 
a contract which are conditions precedent to liability. Bank v. Fidelity 
Co., 126 N.  C., 320. (4) Plea of sole seizin by reason of adverse posses- 
sion of twenty years against a tenant in common. But plea of sole 
seizin which by its very terms involves an accounting, is not a good plea. 
Duckworth v. Duckworth, 144 N. C., 620. (5) Release. McAuley v. 
Sloan, 173 N.  C., 80. (6) Accord and satisfaction. Mciluley v. Sloan, 
173 N. C., 80. (7) Estoppel by judgment. Jones v. Beantan, 117 N .  C., 
259. 

The latest utterance by the court on this question is cclntained in the 
comprehensive and pointed opinion of Connor, J., in Lumber Go. v. 
Pemberton, 188 N. C., 532, and the sound reasoning of that opinion is 
conclusive of the merits of this controversy. 

The record discloses that the answer of the defendant does not consti- 
tute a plea in bar or such a plea as would deny the plaintiff's right to 
bring and maintain his action; but, upon the other hand, when liberally 
construed, the liability of defendants was contingent upon a proper 
collection and application of a mass of collateral securities. This, in 
itself, and by its essential nature, "requires the examination of a long 
account on either side" and thus comes within the principle prescribed 
by C. S., 573, subsec. 1. Therefore, the judgment as rendered is correct 
and must abide. 
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I t  is generally agreed that  the civil issue dockets of the State are 
greatly congested b y  reason of the overwhelming increase in  business in- 
cident to the progress and expansion of commercial and industrial 
activities, and for this reason i t  is, perhaps, not amiss to be reminded of 
the practical wisdom contained in  an  utterance by Faircloth, C. J., i n  
Jones v. Beaman, 117 N .  C., 259: "Our statutes relating to trials by 
referees serve a useful purpose, and must be liberally construed. They 
aid and simplify the work which would otherwise fal l  upon the court 
and jury, and often expedite the  litigation and save the parties from 
trouble and expensive trials, and are  a saving in time to witnesses and 
attorneys.'' 

Affirmed. 

I<. C. GARNER ET ALS. v. MRS. HATTIE B. HORNER ET ALS. 

(Filed 7 April, 1926.) 

1. Deeds and Conveyances--Husband and Wif~Statutes-Probat-Title 
-Adverse Possession. 

A conveyance of her land by the wife to her husband directly or in 
trust for him, is void ~ v h e ~ i  not probated in accordance with the espress 
provision of C. S., 2615, though in  proper illstances it may ripen title 
in  him as color by sufticie~~t adverse possession. 

2. Same-Trusts-Evidence-Pleadings-InstructionApal and Error. 
Where from the compliiint ill evidence it appears that n deed from the 

wife to her husband not probatcd in accorclnnce with C. S., 2515, was 
given to divest the legal title to lands held in trust by her for her 
husband, it is reversible error for the trial judge to instruct the jury 
that the wife's deed being void, t h e ~  should answer the issue as to the 
title for the plaintiffs, claiming as her heirs at law against the heirs at  
law of her husband, the defendants in the action. 

CIVIL ACTION before Dunn, J., at  October Term, 1925, of C U J I B E R L ~ D .  
Annie J a n e  Garner, a widow with some children, who are   lai in tiffs in 

this action, married J. T .  Horner. Thereafter on 28 February, 1907, 
for a recited consideration of $400, Andrew J. Barrett conveyed to 
Annie J a n e  Horner (formerly Garner)  the land in controversy. The 
deed was duly acknowledgcd and probated by the clerk of the court of 
Cumberland County and recorded in Book of Deeds L., No. 6, at  page 
117. On 30 November, 1912, ,lnnie Jane  Homer  and J. T. Horner 
executed and delivered to G. W. Horiler a deed for said land which was 
not registered until 19 March, 1915, in said county in Book of Deeds W., 
g o .  8, a t  page 516. On 17 June,  1919, there w\.ns placcd upon the 
records of said county in  Book of Deeds No. 232, a t  page 253, a deed 
from G. W. Horner and wife to J. T. Horner for the land, said deed 
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being dated 26 February, 1913. Annie Jane Horner died intestate on 
26 April, 1913. Therefore, the deed from Annie Jane Hclrner and J. T. 
Horner to G. W. Horner, and the deed from G. W. Horner and wife, to 
J. T. Horner, while purporting to have been executed during the life- 
time of Annie Jane Horner, were not registered until after her death. 
After the death of Annie Jane Horner, J. T. Horner married Hattie 
B. Horner in 1914, and died intestate on 23 June, 1923, leaving him 
surviving his widow, Hattie B. Horner, and four minor children, to 
wit, Mable Horner, Winnifred Horner, Pauline Horner and Tom 
Horner, and two children by his first wife, (he, the said J. T. Horner, 
having been married three times). Thereupon the children of Annie 
Jane Horner (formerly Garner) brought this suit against the children 
of J. T. Horner by his first wife and the children of his third wife, 
Hattie B. Horner, and Hattie B. Horner, his surviving widow. The 
deed from Annie Jane Horner (formerly Garner) and J. T.  Horner to 
G. W. Horner, above referred to, was not acknowledged in accordance 
with C. S., 2515, because the justice of the peace before vhom the deed 
was acknowledged and who took the private examination of Annie Jane 
Horner, failed to state and set out in his certificate his iinding of fact 
that the contract was not unreasonable or injurious. 

The plaintiffs contend, therefore, that the deed from Annie Jane 
Horner and J. T. Horner to G. W. Horner is void, and therefore the title 
to said property remained in their mother, Annie Jane  Horner, and as 
her heirs at  law they are entitled to the same. 

Tho defendants, upon the other hand, contend that Annie Jane Horner 
was never the true owner of said land but only held the same in trust 
for her husband, J. T. Horner. 

The issues were as follows: (1) Are the plaintiffs the owners and 
entitled to the possession of the land described in the complaint? (2) 
What is the fair rental value of tlie land mentioned in tlie complaint? 

The judge charged the jury as follows: "If you find the facts to be 
true as testified to by the several witnesses and as appears in the record, 
you will answer that first issue, yes." 

From the judgment on the verdict the defendants appealed. 

Averefi  (e. Blackwell, 11. F. Srawell for plaintifs. 
Downing & Downing, Ninzocks & Ninzocl,.~ for defendan fs. 

BROGDEN, J. Failure to comply with C. S., 2515, renders a deed void, 
although i t  is good as color of title. Bast I ! .  Utley, 18!1 N.  C., 361; 
Whitten. v.  Peace, 188 N.  C., 298. 

This statute also applies to conveyances by the wife of her land, in 
trust to another, for her husband. Best v. Utley,  189 N .  (2.) 361; Davis 
v. Bass, 188 N.  C., 200. 
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For the purpose of showing that the deed from Annie Jane Horner 
and her husband, J. T.  Horner, to G. W. Horner was intended as a 
conveyance in trust for her husband, and thus within the contemplation 
of the statute, plaintiffs offered in evidence paragraph 10 of the amended 
answer of defendants, as follows, to wit: "It is admitted that G. W. 
Horner was not a bona fide purchaser of said land from Annie J. 
Horner, and never paid anything therefor-that at the time of the 
execution of the conveyance by Annie J. Horner and husband, J. T. 
Horner, to G. W. Horner, the said Annie J. Horner was in declining 
health, and said conveyance was executed and delivered to said G. W. 
Horner at  the request of the said Annie J. Horner in anticipation of 
her approaching death; which occurred soon thereafter, having been 
executed by her for the purpose of ultimately vesting title to said land in 
fee in her husband, J. T. Horner." 

So that, nothing else appearing, the deed from Annie J. Horner and 
her husband to G. W. Horner being void by reason of failure to comply 
with the law, the plaintiffs as heirs at  law of Snnie  J. Horner, would 
be entitled to the property by virtue of the fact that said deed did not 
divest the title. 

But the plaintiffs go further and offer in evidence part of paragraph 
11 of defendants' amended answer, as follows, to wit: ('The successive 
conveyances from A. J. Barrett to Annie J. Horner, and from Annie J. 
Horner and husband to G. W. Horner, and from G. W. Horner and wife 
to J. T. Horner, as hereinbefore mentioned, were all executed and de- 
livered for the purpose of ultimately vesting the title to said land in 
J. T. Horner in fee simple." 

This evidence so offered by the plaintiff is a denial that Annie J. 
Horner held the title to the land under the deed from A. J. Barrett in 
her own right but merely as trustee for her husband, and that she re- 
ceived the title from Barrett as a trustee only, and "for the purpose of 
ultimately vesting the title to said land in J. T. Horner in fee simple." 

Therefore, upon plaintiffs' own evidence, it was error for the trial 
judge to charge the jury: "If you find the facts to be true as testified 
to by the several witnesses and as appear in, the record, you will answer 
that first issue, yes." 

There are many other exceptions in the record, but we express no 
opinion as to them, for the reason that a new trial must be awarded for 
the error specified. 

New trial. 
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ORANGE TRUST COMPANY V. J. I d .  G. HAYES ET AL. 

(Filed 7 April, 1926.) 

1. Judgments-Claim a n d  Delivery-Replevin Bond-Sta1,utes. 
Where the defendant in the action has retained possession of the 

property in claim and delivery, and the plaintiff is si~ccessful in the 
action, the latter is entitled to summary judgment against the surety on 
the replevin bond given in accordance with the provisions of the statute. 
C. S., 610. 

2. Claim a n d  Delivery-Replevin Bond--Judgments. 
Where the plaintiff is successful in his act im whereii claim and de- 

livery has been issued, the surety on defendant's replevin bond given in 
accordance with C. S., 610, is liable for the full amount thereof, to be 
discharged upon the return of the property and the payrlent of damages 
and costs recovered by the plaintiff; or second, if the return cannot be 
had, the judgment should order that the surety be discharged upon the 
payment to the plaintiff of the amount of his recovery, within the amount 
limited in the bond, for the value of the property a t  the time of its 
wrongful taking and detention, with interest thereon, together with the 
cost of the action. 

3. Same--Appeal a n d  Error-Reversible Emr.  
A judgment against the defendant and the surety on his replevin bond 

in claim and delivery for the value of the property wrongfully detained, 
but if i t  should be surrendercd within ten days from the date of the 
judgment, the amount of the judgment be reduced by the value of the 
property a t  the time of its delivery, the jury to  determile such value if 
the parties cannot agree, is contrary to the requirements of the statute, 
and is reversible error, to the prejudice of the surety. 

APPEAL by N. W. Brown,  sure ty  on replevy bond, f r o m  Grady, J., 
a t  October Term,  1925, of ORANGE. 

Gattis & Gattis for appellant. 
A. H.  Graham for appellee. 

STACY, C. J. i'he case involves t h e  f o r m  of judgment  t o  be entered 
i n  a claim a n d  delivery proceeding, especially a s  i t  undertakes to  fix the  
liability of t h e  surety on t h e  defendant 's for thcoming bond. 

T h e  plaintiff brought  th i s  action, invoking the  a id  of anci l lary pro- 
ceedings i n  claim a n d  delivery, t o  recover t h e  possestion of cer tain 
articles of personal property, consisting of several pieces of par lor  fu rn i -  
t u r e  and  a $50 l iber ty bond. T h e  property was seized by  t h e  sheriff, bu t  
before i t s  delivery to  the  plaintiff,  t h e  defendant replevied a n d  retained 
possession thereof by  giving bond i n  t h e  sum of $550, conditioned a s  
required by  law, with N. W. Brown as  surety. 
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On the trial, it was found by the jury that the plaintiff was the owner 
and entitled to the possession of the property, and its value was fixed, 
by agreement, at $150 for the furniture and $50 for the liberty bond. 
Whereupon, judginent was entered declaring the plaintiff to be the 
owner and entitled to the possession of the property as found by the jury, 
with the following provision inserted in the judgment, which was with- 
out consent and forms the basis of appellant's exception: 

"It is further ordered, adjudged and decreed that the plaintiff is 
entitled to judgment against the defendant J. L. G. Hayes, and the de- 
fendant, Julia Hayes, and N. W. Brown, the surety, and the replevin 
bond in the amount of $200, same being the value of the furniture and 
the liberty bond described in the complaint, but if said furniture and 
liberty bond shall be surrendered by said defendants and their bondsman 
to the plaintiff in this action within ten days from the date of this 
judgment then said judgnlent is to be reduced by the value of said 
liberty bond and furniture at the time same is delivered to said plaintiff. 
I f  the parties to this action cannot agree upon the value of said liberty 
bond and furniture a t  the time same should be surrendered, then said 
question shall be presented to a jury for determination." 

This provision, it will be observed, runs counter to the form of judg- 
ment usually entered in such cases, and has occasioned the present appeal. 
The furniture and liberty bond not having been surrendered to the plain- 
tiff within the ten days as provided by the judgment, execution was is- 
sued against the surety for the sum of $223.65, the value of the property, 
plus the costs of the &on. 

Appellant says that as the judgment against him was a summary one, 
it should have been entered strictly in accordance with the statute and 
the terms of his bond, and that the execution, in the first instance, 
should have been for the seizure of the property and its return to the 
plaintiff; whereas, under the judgment as rendered, he is without remedy 
against his principal who refuses to surrender the property to the 
plaintiff. 

I t  is undoubtedly the law that in claim and delivery proceedings, 
when the plaintiff recovers, he is entitled to summary judgment against 
the sureties on the defendant's forthcoming bond, but i t  must be such as 
the law sanctions (Hall v. Tillman, 103 N. C., 276), and the form of the 
judgment should be "for the possession of the property, or for the re- 
covery of the possession, or for the value thereof in case a delivery cannot 
be had, and damages for the detention" (C. S., 610) plus costs, with the 
further provision that the plaintiff recover of the sureties on the de- 
fendant's replevy bond the full amount of such bond, to be discharged, 
first, upon the return of the property and the payment of the damages 
and costs recovered by the plaintiff, or, second, if a return of the property 
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cannot be had, upon the payment to the plaintiff of sucil sum as may 
be recovered agaimt the defendant for the value of the property a t  the  
time of its wrongful taking and detention, with interest thereon as  
damages for such taking and detention, together with the costs of the 
action, the total recovery against the sureties in no event to exceed the  
penalty of the bond. Hentlley v. i l l c In fyre ,  132 N .  C., '276. 

Agreeahlo with the requirements of C. S., 536, the tenor of the de- 
fendant's fortlicoming bond in tlie instant proceeding, anc on which ap- 
pellant became surety, is to tlie effect that, if the plaintiff be adjudged 
the o~vlier aud entitled to the recowry of the possession of the property 
described in the plaintiff's affidavit, the defendant and his surety bind 
tliemselves for the delivery thereof to the plaintiff, with damages for i ts  
deterioration and detention, if delivery can be had, together with the 
costs of the action, and if such d e l i ~ e r y  cannot for any cause be had, the 
defendant and his surety bind themselves for tlie payment to the plaintiff 
of such sum as may be recovered against the defendant fclr the value of 
the property a t  the time of its wrongful taking and detention, with in- 
terest thereon as damages for such taking and detention, together with 
the costs of the action. Iia71 v. Tillman, 110 X. C., 220. 'The judgment, 
therefore, should have followed the statute and the terms of the bond. 
Council v. A v e r e f t ,  90 N.  C., 168. 

The condition of the bond is not that  the surety binds himself, in all 
events, to pay to the plaintiff whatever sum may be fixel3 as the value 
of the property, a t  the time of its wrongful taking and cetention, with 
interest thereon as damages for such taking and detention, together 
with the costs of the  action, but this he agrees to do if f'or any reason 
the property cannot be returned. i l fotor  Co. v. Sands,  1116 N.  C., 732; 
Randolph v. XcGozuans, 174 N .  C., 203. And where, as in the case a t  
bar, the property can be taken in execution and the surety held in 
damages for its deterioration and detention, together with the costs of 
the action, we think it is but just to the surety to  require the judgment 
to be entered in  form as prescribed by the statute so thai; he can insist 
upon his rights and have the property returned to the plaintiff, thus 
reducing his liability, according to the terms of his bond, to damages 
for the deterioration and detention of the pr,operty, together with the 
costs of the action. If this be not done, the surety wo.lld be greatly 
inconvenienced if not without remedy against his defaulting principal 
in the present proceeding. 

The judgment will be vacated and the cause remanded, to the end 
that a judgment as  above indicated may be entered on the verdict. 

E r ro r  and remanded. 
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STATE v. R. M. ANDREWS. 

(Filed 7 April, 1926.) 

1. Automobiles-Auto-vehicles-!thation - License - Public Service - 
Regulations-Statutes-Criminal Law. 

I t  was the intent of the statute, chaper 50, Public Laws of 1925, to 
regulate the public service of automobiles on the highways of the State 
between cities and towns through classifications of the Corporation Com- 
mission requiring a license therefor, and making a violation thereof 
indictable as  a criminal offense. 

2. Same--Public Service. 
Under the three classifications by the Corporation Commission as  to 

licensing automobiles, under Public Laws of 1925, ch. 50, for the business 
of transporting passengers, etc., upon the public highways of the State 
for compensation, to wit : ( a )  Designated routes between fixed termini; 
(b )  those so engaged without fixed schedules; (c) and those so engaged 
but not soliciting or  receiving patronage along the route or a t  terminal 
stations of classes ( a )  and (b)  : Held,  the "service" rendered in con- 
templation of the statute construed with the classifications made by the 
Corporation Commission, does not include within the intent and mean- 
ing thereof a n  occasional service rendered a t  the request of the passenger, 
and not constituting a regular business or practice of a public service 
between or a t  the termini of designated or fixed routes, and an indict- 
ment under class "c" will not be upheld. 

3. Sam~"0perating-"Service"-Words and Phraes. 
The statute requiring a license tax under rules fixed by the Corpora- 

tion Commission for "operating a service" by automobile, etc., over the 
public highways of the State between cities and towns, contemplates a 
continuous business. 

APPEAL by t h e  S t a t e  f r o m  Nunn, J., a t  F e b r u a r y  Term,  1926, of 
QLAMANCE. NO error .  

T h e  defendant w a s  charged i n  a n  indictment, which is  admit ted t o  be 
regular  i n  form, with a breach of t h e  provisions of chapter  50, Publ ic  
Laws  1925, i n  t h a t  h e  carr ied passengers f o r  h i r e  by  automobile without  
obtaining a license certificate f r o m  t h e  Corporat ion Commission. T h e  
j u r y  returned t h e  following special verdict : 

"The defendant is  duly licensed a n d  engaged i n  t h e  business of operat- 
i n g  a taxicab i n  t h e  c i ty  of Burl ington,  N o r t h  Carolina, a n d  holds 
State, county a n d  municipal  licenses t o  r u n  f o r  hire. O n  t h e  d a y  speci- 
fied i n  t h e  indictment, t h e  defendant  was  requested b y  one Jeffreys t o  
t ransport  t h e  said Jeffreys a n d  several other  persons f o r  h i r e  f r o m  
Burlington, over t h e  improved public highway known a s  R o u t e  10, to 
Greensboro; t h a t  f o r  t h e  s u m  of s ix dollars pa id  t o  him,  t h e  defendant 
did t ransport  said persons a s  requested. T h e  said Jeffreys and  others 
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had been waiting for several hours at the regular bus station for the 
regular bus operating between Burlington and Greensl~oro, which was 
then late and had failed to call for passengers for Greensboro. From 
time to time the defendant has, upon special request, xansported pas- 
sengers for compensation from Burlington to Greensboro and other points 
on Route 10. His regular business is confined to Burlington and nearby 
territory. The defendant does not pretend to maintain a regular schedule 
or infrequent schedule between said towns but does from time to time and 
upon special request and for compensation transport travelers from 
Burlington to Greensboro and other towns upon said highway. The 
defendant has not applied for or obtained license certificate from the 
Corporation Commission as provided in chapter 50 of the Public 
Laws of 1925. Upon the foregoing facts, if the court should be of 
opinion that the defendant is guilty, then we, the jury, find the defendant 
guilty, otherwise we find the defendant not guilty. The court upon the 
foregoing verdict found by the jury, being of the opinion that the de- 
fendant, is not guilty, entered a verdict of 'not guilty.' Judgment dis- 
charging defendant. From the verdict and judgment the State excepts 
and gives notice of appeal." 

Attorney-General Brummitt and Assistant Attorney-General Nmh for 
the State. 

I .  M.  Bailey for the Corporation Commission. 
John J .  Henderson for defendant. 

ADAMS, J. I n  1925 the General Assembly enacted a ileries of statutes 
designed to regulate, supervise, and control motor vehicles used in  the 
business of carrying persons or property on the improved highways of 
the State. Public Laws, 1925, ch. 50. I t  is provided in these statutes that 
every person or corporation before engaging in  such business shall ob- 
tain from the Corporation Commission a license cer t i f i~~i te  (see. 3),  and 
that the term ('motor vehicles" or "motor-propelled vehicles" shall mean 
"motor vehicles operating a service between different cities or towns." 
Section l ( d ) .  The defendant's regular business, for the prosecution of 
which State, county and municipal licenses have been issued, is con- 
fined to Burlington and the adjacent region; but without having ob- 
tained or applied to the Commission for a license certificate the de- 
fendant for compensation carried passengers in his ~tutomobile from 
Burlington to Greensboro under the circumstances set out in  the special 
verdict. I t  will be seen, then, that the pivot of the ccntroversy is the 
question whether the defendant was engaged in  "operating a service be- 
tween different cities or towns" in the contemplation of the statute. 
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I n  the exercise of power claimed to have been conferred upon it by 
the act of 1925 (section 4) the Corporation Commission arranged in 
the following order all motor vehicle carriers transporting persons or 
property : 

"Class 'A' shall include only motor vehicle passenger carriers operating 
over specifically designated routes, between fixed termini, upon fixed time 
schedules. 

"Class 'B7 shall include only motor-vehicle passenger carriers operat- 
ing over specifically designated routes, but not upon fixed time schedules. 

"Class 'C' shall include only motor-vehicle passenger carriers holding 
themselves out for private employment only to or from the city or town 
from which carrier operates and other cities and towns and not soliciting 
or receiving patronage along the route or at terminal stations of classes 
'A' and 'B' carriers." 

I t  is argued for the State that the defendant when indicted was one 
of the passenger carriers embraced in class "C" and that his business 
could have been authorized only by the license certificate provided for in 
the third section. The force of this argument may be determined by 
ascertaining whether within the meaning of section l ( d )  the defendant 
was actually engaged in "operating a service," or whether, assuming 
that the Commission was clothed with power to make the classification, 
he held himself out as engaged in the operation of such service. 

I t  is apparent, we think, that the word "service" as used in the 
statute signifies more than the mere act of serving, for the idea of 
infrequent or occasional service rendered upon special request seems to 
be excluded. The statute contemplates the means of supplying a general 
demand and in this sense imports service which may be regarded as at 
least a quasi-public business. The very purpose of the recent act is 
to control the operation on the improved highways of motor vehicles used 
in the business of transporting persons and property for compensation, 
and the principle upon which this kind of legislation rests is the funda- 
mental right of protecting the interests and conserving the safety of the 
public. The phrase is, "operating a service." The word "operating" as 
used here implies such continuous activity as the nature of the business 
requires, not simply acts done a t  long or uncertain intervals; such acts 
are not enough to establish the business which the Legislature intended 
to supervise. This, in our opinion, is the reasonable interpretation of 
the statutes construed in  the light of the evil to be prevented and the 
result to be attained. 

I n  applying these principles we must approve his Honor's conclusion 
that upon the facts set forth in the special verdict the defendant is not 
guilty. 

No error. 
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A. F. MINCEY v. GOODE CONSTRUCTION COMPAKY. 

(Filed 7 April, 1926.) 

Appeal and Error-Evidence-Issueabjections and :Exceptions-Mo- 
tion to Set Aside Verdict. 

In an action to recover damages for a personal injury alleged to have 
been negligently inflicted, involving the issues of negligence and con- 
tributory negligence, the answer in the affirmative on the second issue 
will not be set aside on plaintiff's motion made u p n  F2e ground of the 
lack of sufficient evidence and after verdict without objection made in 
apt time to the submission of the issue. 

APPEAL by plaintiff from Devin, J., at January Term, 1926, of DUR- 
HAM. No error. 

This is an action to recover damages for personal injury alleged to 
have been caused by the defendant's negligence in failing to provide for 
the plaintiff a safe place in  which to work. The specific allegations are 
that the plaintiff was! working for the defendant and that its superin- 
tendent directed him to go upon a scaffold which the defendant had negli- 
gently constructed; that the scaffold broke; and that the plaintiff fell 
to the ground and was injured. The defendant filed an answer denying 
the material allegations, and at  the trial the follow.ng verdict was 
returned : 

1. Was the plaintiff injured by the negligence of the defendant as 
alleged in the complaint ? Answer: Yes. 

2. Did the plaintiff by his own negligence contribute to his injury as 
alleged in the answer? Answer: Yes. 

3. What damage, if any, is the plaintiff entitled to recover? Answer: 
Judgment was given for the defendant and the plaintiff appealed. 

R. 0. Everett for the plaintif. 
Burgess & Joyner, Fuller, Reade & Fuller and Oscar Leach for 

defendant. 

ADAMB, J. The appellant did not except to the admission or rejection 
of evidence or to the instructions given the jury, but before the judgment 
was signed he made a motion to set aside the answer to the second issue 
on the two grounds that it was against the weight of the evidence and 
that there was no evidence to support it. 

The first objection, which was addressed to the sound discretion of 
the trial court, was not presented on the argument here; but the ap- 
pellant insisted on the proposition that if there was no evidence to sup- 
port the second issue the answer thereto should have heen set aside as 
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a mat te r  of law. To this proposition w e  cannot assent. I t  is  not to be 
assumed t h a t  i n  t h e  absence of a n y  evidence of contr ibutory negligence 
the appel lant  without  t imely objection permit ted the second issue t o  be 
submitted to  the j u r y  a n d  answered; a n d  f o r  th i s  reason i n  p a r t  it has 
been held with marked un i formi ty  t h a t  a n  objection that there  was  n o  
evidence o r  n o  sufficient evidence t o  support  a verdict cannot be taken 
for  the  first t ime a f te r  t h e  verdict h a s  been returned. Roberts v. Massey, 
185  N .  C., 164;  Mica Co. v. Mining Co., 184 N.  C., 490;  Wilkerson v. 
Pass, 176 N. C., 698;  Moon v. Milling Co., ibid., 407; S. v. Leak, 1 5 6  
N .  C., 643;  Hart  v. Cannon, 133 N .  C., 1 0 ;  S. v. Huggins, 126 N. C., 
1055;  S. v. Harn's, 120 N. C., 577; Holden v. Stricklund, 116 N. C., 
185;  S. v. Kizer,  115  N.  C., 746. Under  the principle  adhered to i n  
these cases a n d  i n  m a n y  others  which a r e  not cited it is  unnecessary t o  
discuss t h e  testimony on which the defendant relied i n  support  of t h e  
second issue. 

N o  error .  

FREEMAN BOSWELL, ALIAS FREEMAN PAGE, BY A. R. BOSWELL, NEXT 
OF FRIEKD, V. WHITEHEAD HOSIERY MILLS. 

(Filed 7 April, 1926.) 
1. . EvidenceN,onsu i t .  

Upon a motion as  of nonsuit, the evidence is to be taken in the light 
most favorable to the plaintiff, giving him the benefit of every reasonable 
intendment and inference to be drawn therefrom. 

2. Master and Servant-Employer and E m p l o y e e s a f e  Place t o  Work 

While the master is not an insurer of the safety of an employee en- 
gaged in the course of his employment to work in a place where power 
driven machinery is located, he is required to exercise for the safety of 
such emploj-ee the care of an ordinarily prudent man to provide him a 
reasonably safe place to perform the duties required of him, and the 
failure of the employer in this respect constitutes actionable negligence. 

The actionable negligence in the failure of the master to exercise 
ortlinary care in furnishin,- his employee a safe place to perform his 
tlutieq within the scope of his employment, makes the master liable in 
il~mage.; arising as the proximate cause of such failure. 

4. Same-Evidence-Nonsuit. 
Evitlence that the master had removed for a week or more two power 

ilriren knitting machines from each side of power-driven shafting, and 
thus hnd left the shafting exposed about one foot from the floor, and 
that threads had been permitted to accumulate thereon which caught in  
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the overalls of a n  inexperienced lad of sixteen years of s.ge, who was not 
instructed as  to  the danger, causing the injury in  suit, is s a c i e n t  to  
take the case to the jury upon the issue of the defendant's actionable 
negligence, and to deny his motion as  of nonsuit. 

Same--Contributory Negligence. 
Where there is evidence that  the master has negli,:ently permitted 

power-driven shafting operating its knitting machines to be exposed in a 
room where employees were a t  work, and that  a n  irexperienced em- 
ployee in the room was injured thereby while going to get a drink of 
water by a route usual among employees in the room and known to the 
vice-principal of the master: Held, sufficient for the determination of 
the jury upon the issue of the plaintiff's contributory negligence, though 
the employer had provided a less convenient way that  would have been 
safer in its use under the circumstances. 

S a m e a f e  a n d  Unsafe Places-Contrfbutory Negligence-Questions 
fo r  Jury.  

Where the master has furnished a n  employee a safe place in  which 
to go for drinking water in its knitting mills, and the evidence is con- 
flicting as  to whether the vice-principal permitted emplo.iees to pass and 
repass a t  the end of a rapidly revolving power-driven shc ft, where it  was 
dangerous, and in so doing a sixteen-year-old inexperienced and unin- 
formed employee was injured while going for a drink o i  water, and the 
danger was not clearly obvious to him, the question of contributory neg- 
ligence is one for the jury. 

S a m e I g n o r a n c e  of Danger-Evidence-Nonsuit. 
A master in its servant's action for damages for its negligence in fail- 

ing to use due care to furnish him a safe place to  work, may not escape 
liability on the issue of contributory negligence solely because the servant 
was aware of the facts making the place a menace, when under the cir- 
cumstances the servant was unaware that  the observable facts were 
such a s  to cause the injury in snit, and he did not appreciate the risks, 
a motion as  of nonsuit should bc overruled. 

&\PPEAL by plaintiff f rom Qrudy, J. ,  a t  September 'Perm, 1925, of 
AI,.I.\IAACIE. R ~ ~ v c r s c d .  

Thc complaint surcinctlg allcgcs: ( a )  that  -\. R. Bo!:wcll is  next of 
f r i end  t o  Frcchman Bos\vcll, who is a minor, and  authorized t o  br ing 
t h e  s u i t ;  ( b )  tl(~fcntlant W h i t e  Hosiery Mills is a corporation engaged 
i n  ln~sincss  of rna~iuf:~c. tur i~,g antl tlcaling i n  hosiery, a n d  Freeman 
B o s ~ w l l  was cm~ployctl hy it ; ( c )  t h a t  Frcenian Boswell was  employed 
by tlcfclltlant i n  tlic hosiery mil l  engaged in what i s  knoum as "topping" 
o r  1)rq)nrilrg thc, tol)s of stoc.lti~igs f o r  t h e  maclii~lcs, antl while passing 
about liii; v o r k  thc  bottom of thc Icft lcg of h i s  overalls was caught  by 
a rapidly revolving shaft  :111tl h e  was suddenly drawn down, under  and  
a rou~l t l  tho s h a f t i ~ ~ g  and was pcrmnrlently injurcd.  T h a t  t h e  i n j u r y  
was caused by defc~iclant's fa i lu re  to  use due  or o rd inary  care  to  provide 
Freeman Boswell with a safe  place to  work ;  fa i lu re  to  v a r n  h i m  of the  



N. C.] SPRING TERM, 1926. 

dangers of exposed shafting, he being a youth of tender years and inex- 
perienced in such work. That i t  operated its mill with the drive-shafting 
about one foot above the surface of the floor, in the room Boswell worked, 
exposed and unprotected. I t  permitted waste material to accumulate 
around the shafting and likely to catch the clothing of employees, which 
defendant knew about and permitted to exist. That Boswell was 16 
years old when injured. The extent of his injuries are set forth in the 
demand for damages. 

The defendant answering admits that Boswell sustained minor in- 
juries, but denies (a)  the injuries were sustained in the course of em- 
ployment, but were sustained outside the scope of his employment; (b) 
that Freeman Boswell was engaged in preparing the tops of stockings 
for the machines in one of the knitting rooms, said machinery being 
lined one beside the other. The shafting was guarded and protected. 
That ~ r i o r  to the injury the defendant removed certain of the machines 
at one end of the line of the machinery away from where Boswell worked 
for the purpose of replacing same. The place made by the removal 
caused only a few feet of the shafting to be left exposed. To protect 
the exposed shafting, defendant's overseer had placed on either side of 
the shafting two heavy waste cans which completely filled the space. (c) 
That Boswell, attracted to the window, left his work and instead of 
proceeding around the end of said line of machinery, deliberately re- 
moved the waste cans and stepped over the shafting in motion and 
went to the window of the mill and returned the same way, and while 
stepping over the shafting his overalls were caught and in this way he 
received his injuries. (d)  That he was not at his place of work when 
injured, which was safe and free from danger, but he went for his 
amusement to another part of the building outside the scope of his em- 
ployment. That the deliberate act upon the part of said Freeman Bos- 
well in removing said waste cans from the space where part of the 
machines in said line of machinery had been removed, which theretofore 
had fully and completely protected any and all employees from any 
danger by reason of the remove1 of said machines, as aforesaid, thereby 
exposing said revolving line of shafting, and there attempting to cross 
tllrough said opening and over the exposed line of shafting and pulley 
attached thereto, when at such time the said Freeman Boswell could 
have proceeded around the east end of said line of machinery about 
nine feet away and which course any prudent person using due care 
and reasonable thought and diligence would have taken, constituted 
negligence on the part of said Freeman Boswell which contributed to 
and was the sole proximate cause of any and all injuries sustained by 
the said Freeman Boswell upon said occasion, and defendant does hereby 
plead said negligence in bar of any claim for damages on account of said 
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injury. (e) Tha t  Freeman Boswell assumed all the ordinary risk inci- 
dent to the employment and pleads assumption of risk. 

Upon the conclusion of the evidence the court belaw rendered the 
following judgment: "At the close of plaintiff's evidence having moved 
for judgment as of nonsuit, and the court being of the  opinion that  
the facts disclosed by the plaintiff's own evidence, and which are  not 
controverted, show such contributory negligence as bars recovery, and 
the motion for nonsuit should be sustained." 

Brooks, Parker d Smi th  and J .  Dolph Long for plairhff. 
C'oulter, Cooper d Carr for defendant. 

CLARKSON, J. The following map was in evidence. 
The plaintiff's evidence substantiated the allegations of the complaint. 

The evidence of Freeman Boswell, in part, was that he  h2d been working 
at the hosiery mill three or four months. "At the plaze I got caught 
two machines had been taken out, one on each side of the shafting. They 
had been out for sometime. This  left a pretty good space. Since I had 
been working there had been some cans there, but these had been moved. 
The space between the machines across the shafting, was just room 
enough for a pretty good size can to sit, about two feet wide. Tin  cans 
in  which waste was kept had been placed where the machines had been 
taken out. These had been moved for several days when I was hurt. 
I was hurt  about 5 o'clock in the afternoon. There were other persons 
working in the room with me. Mr. Cleve Garrison was superintendent, 
he was in the room. No  one had ever cautioned me with regard to any 
danger of that shafting. I had seen other employees of 1,he mill, in that  
room, crossing over that  shafting. They went across there erery little 
bit to get water. The water was a t  the lower end of the shafting and 
was brought into the mill through a spigot, for drinking water for the 
employees. . . . The afternoon I was hur t  I had gone from my 
work to get water and had crossed over the shafting where I was hurt ,  
and came back by the window and looked out at the men 7sorking outside. 
After I came back the same way I had gone and was going back to my 
work, and when I stepped across the shafting i t  caught my overalls, i t  
was revolving close to where I got caught, and there were threads 
wrapped around it,  not much of the thread. I guess t i e  shafting was 
smooth. When I stepped over the shafting it caught my overall leg and 
I commenced falling. . . . I have explained on this map where I 
was working and the location of the break on the shafting where I 
crossed. There was a sewing machine there at  the end of the shafting 
and a table went across the shafting, that  is where they sewed up  dropped 
stitches i n  the socks. The table projected across and came about here, 
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on this side. There was room to pass if you went around the table, but 
in going this way (across the shafting) you did not have to go around 
the table. I had seen other persons working there cross this shafting, 
had been seeing this for a right smart while. . . . I do not know 
who moved those cans. I did not more them. The other lines of 
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shafting in this mill had machines on them. They wl?re completely 
protected by the machines. This line where I was hur t  WILS protected by 
the machines at  every point, except where those cans were moved. N o  
one had given me any instructions with regard to observing that  shafting 
as being dangerous." . . . On cross-examination, he  teetified, i n  par t :  
"I had not seen the cans there in two or three days. H a d  been a right 
smart while since I had seen them. When they were there they com- 
pletely filled the space and I did not have room to go through there, 
or anyone else. On the day I was hur t  I had left my work and come 
down the line of makhinery towards the school house, and came to where 
thoee two machines had been removed, I could have gone just a few 
steps further and gone around the east end of the line, but :[ went through 
that place where the two machines had been remo\-ed. When I went 
through there the line of shafting that was operating the machines mas 
moving and the shafting was revolving pretty fast. . . . I went to 
get a drink of water and then came back to the window. The water 
spigot was at  the other end of the mill, I was not quite at  the end of 
the mill. I t  was the only way to get across there. The water spigot 
was a t  the end of the line of machinery. When I had come to the 
end of the line of machinery I would haye been at  the water spigot. 
I t  would hare  been out of my way to go around to the other end of the 
mill and get water. There mas considerable space between the two 
lines of machines right in the middle of the mill. I could have gone 
around that  end and come down, but I would have had t3  go up to the 
other end of the mill and I was pretty close to the  water then. . . . 
I t  would have been safer to have gone around this end and stepped over 
there to  the water-cooler than to have gone across the slaft ing.  I was 
not caught by the line of shafting as I went through the first time, but 
I was caught as I came back across it.  I got my water a ~ d  went to the 
window and looked out and turned around and came right back and was 
caught by my  overalls." 

Garrison, the superintendent, stopped the revolving ,3hafting when 
plaintiff was caught and was being revolved over and under the shafting. 

Joe  Lee Boswell, testified, i n  pa r t :  ('The machinery s arranged in 
two rows with the shafting in the middle, this is the usual way that 
hosiery mill machinery is installed. Two rows of machires run by one 
shafting. The shafting that ran these machines is fastened to the floor 
and has a row of machines on each side of it. These machines guard 
the shafting and the ends of the shafting are  boxed up. A machine had 
been removed from the row on each side of this particular- line of shaft- 
ing on that  side of the building that has been discussed. This left an 
open passage. . . . I cannot say how long i t  had been vacant like 
that, a week or two as well as I remember. During the time that  I had 
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observed these machines away from there I had not seen anything else 
there to protect the shafting. I guess it was about a week I had observed 
i t  like this. I had been going u p  there once or twice a day and had 
noticed it open for that  period of time. . . . As well as I could tell 
that space left open was about four feet; I know i t  was over two feet. I 
have seen these waste cans that  were spoken of ;  I don't guess they would 
have completely filled that  space." 

Clyde Cole, testified, i n  par t :  "I was working in  the room where he 
was hurt. I know this opening where the machines were out a t  this 
shaft. I don't know how long they had been away, but as near as I can 
say two or three weeks. I had seen these cans there. They had just 
been pulled back, i t  had been a right smart while ago. I had seen people 
in the mill passing backwards and forwards through that  opening over 
the shafting, I do not know how long they had been doing that, i t  had 
been going on for some days, a week or two. I don't know what they 
had been passing there for, but they had been passing both ways. 
. . . I worked in the room with Freeman. Mr. Garrison (defendant's 
superintendent) was in and about the room. I don't know whether or 
not he saw people when they would pass backward and forward across 
this shafting. H e  was in the room when they were doing that." 

The  only assignment of error is i n  the court below, under C. S., 567, 
granting the motion of judgment as in case of nonsuit. 

"On a motion to nonsuit, evidence is  to be taken in the light most 
favorable to  lai in tiff, and he is  entitled to the benefit of every reasonable 
intendment upon the evidence, and every reasonable inference to be 
drawn therefrom." Southwell v. R. R., ante, 153, and cases cited. 

I s  there sufficient eridence, as  to actionable negligence, to be submitted 
to the jury?  T h e  inaster i s  not an insurer. The  duty of the master 
is set forth in Riggs v. Mfg. Co., 190 3. C., p. 258, as follows: "That 
an  employer of labor, in the exercise of reasonable care, must provide 
for his  employees a safe place to do their work and supply them with 
machinery, implements and appliances safe and suitable for the work 
in  which they are engaged, and to keep such implements, etc., in safe 
condition as far  as this can be done by the esercise of proper care and 
supervision." T h e  employer failing in  this duty renders himself liable to 
an  employee who may sustain injuries as the prosinlate result of his 
negligence. 

Taking the testimony as true, on the question of nonsuit. Pro\ ision 
was made for the employee to get water from a spigot or water cooler 
in the corner of the room near the elevator. The machinery was arranged - 
in two rows, the shafting in the middle runs the machines. The machines 
guard the shafting and the end is boxed up. TKO machines had been 
removed, which left about four feet of the revolving shafting exposed, 
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cans had been put in the space where the machines had bf~en taken out to 
protect the revolving shafting exposed, these were removed. Waste thread 
was on the revolving shafting. The plaintiff was about 16 years of age 
and was given no instructions that the revolving shafting was dangerous 
or as to the risk. For a week or two before the injury, the employees 
in the mill passed forwards and backwards through the opening over 
the revolving unprotected shafting. Plaintiff knew it would have been 
safer to have gone around the end to get to the water cooler than to have 
taken the near cut and stepped over the revolving shafting. -4t the end 
of the shafting was a sewing machine and it was some considerable 
distance around than the short cut. Plaintiff had gone to get water at 
the place fixed for the employees and crossed the unprotected revolving 
shafting about a foot or more high from the floor, stepping over it and 
was returning when his overalls were caught. 

I n  Tisdale v. Taming  Co., 185 N. C., 500, similar in many respects 
to the present case, it was said: "This Court has repeatedly held that 
it is negligence for the employer using rapidly revolving shafting to 
leave the point of the screws, or the taps, exposed, which may thus 
catch in the clothing of those nearby, exposing employees like the plain- 
tiff's intestate to such danger. 111 all such cases ordinary -prudence 
requires, as this Court has often held, that the point of the screw and 
the taps should either be countersunk or protected by a cup or some 
other similar device which will not catch in the clothing of the employee 
and drag him to his death. This is such a simple proiection that an 
ordinary regard for the safety of the employees imperatively requires 
these to be done." Enslejj 11. Lumbc~ Co., 165 N. C., 696; Holt v .  Mfg. 
Co., 177 N. C . ,  175-6; Gordon I:. Silks Corp., 175 N. C., 470. 

I n  Brooks v. DeSofo Oil Co., 100 Miss., p. 849, 31 Am & Eng. Anno. 
Caws, note p. 658, it was said: "A number of recent cmes support the 
doctrine that even ill the absence of a statutory requirement it is the 
master's duty to guard shaftiiig, set screws, etc., or at least that the 
question of the master's negligence in failing to guard such appliances 
is one for the determination of the jury. HomestaX~e X i n .  CO. c. Fuller- 
ton, 69 Fed., 923, 36 C. S. App., 32, 16 C. C. A., 545; Rube c .  Comoli- 
dated Ice Co., 91 Fed., 457; Praftville Coffon Xills Co. c. McRinney 
(Ala.), 59 So., 498; pa ducal^ Boa,, etc., Co. c. Parker, 143 Ky., 607, 
136 S. W., 1012, 43 L. R. A. (S. S.) ,  179; Dcffering v. IM~YJ,  114 
Md., 273, 79 Atl., 476." 

I n  18 R. C. L., p. 591-2, the principle is well stated : "A qucstion 
that has often been under judicial considcration is wliethw an employer 
owes to his cmployces any duty to box, fence, or guard the appliances 
and machinery in the vicinity of which the work is done. The rule 
formerly was generally recoguized, and is supported by some recent 
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decisions, that the employer is, in the absence of statute, under no obliga- 
tion to his enlployees to affix guards to gearing, shafting and other 
dangerous moring parts of machinery. No doubt the guarding of some 
appliances is unnecessary and impracticable, the danger being obvious 
and avoidable by employees; but public policzy i n  respect of such matters 
h a s  in recent f imcs undergone a very decided change, and the  tendency 
now is to  hold t h e  encployer negligent in failing to guard all dangerous 
appliances;  specially is fh is  not ic~able  i n  the rulings of t h e  late cases. 
,4nd, of course, if it can be shown that an injured employee was not 
informed of or did not appreciate the danger of the unguarded appliance, 
it is not to be supposed that a recovery will be d ~ n i e d  in a n y  jurisdic- 
tion." (Italics ours.) 

I n  the Tanning  Co. case, szapra, it was further said : "If it be conceded 
that there was a rule of the company forbidding an employee to go over 
or under the shafting, still the evidence is that such rule had been 
habitually violated to the knowledge of the employer. I n  Biles v. R. R., 
139 N.  C., 528, it is held: 'Where a rule is habitually violated to the 
knowledge of the employer, or where a rule has been violated so fre- 
quently and openly and for a length of time that the employer should 
by the exercise of ordinary care have ascertained its nonobservance, the 
rule is considered as waived or abrogated.' " Hinnan f  v. Power Co., 
187 N .  C., p. 299. 

I n  Roth  v. Yor thern  Pacific Lumbering Co., 22 Pac. Rep., 845 (18 
Ore., 205), it was said: "But it is to be borne in mind that there is a 
difference between a knowledge of the facts and a knowledge of the risks 
which they involve. One may know the facts, and yet not understand 
the risk; or, as X r .  Justice B y l a  observed, ' A  servant knowing the facts 
may be utterly ignorant of the risks.' Clarke v. Holmes, 7 Hurl. & N., 
937. For, after all, Mr. Justice flallett said, 'It is not so much a 
question whether the party injured has knowledge of all the facts in his 
situation, but whether he is aware of the danger that threatens him. 
What avails it to him that all the facts are known, if he cannot make 
the deduction that peril arises from the relation of the facts? The peril 

e a fact in itself of which he should be informed.' JlcGowan v .  
Mi& may $ g Co., 3 McCrary, 393, 9 Fed. Rep., 861. So that in a case like 
the present, where the evidence is conflicting as to whether or not the 
defendant had knowledge of the risks to which he was exposed, the 
question is preminently for the jury." 

Defendant cites Dunnevant v .  R. R., 167 N. C., 233, where it is said: 
"If two ways are open to a person to use, one safe and the other danger- 
ous, the choice of the dangerous way, with knowledge of the danger, 
constitutes contributory negligence. Fulghum v .  R. R., 158 N. C., 555; 
29 Cyc., 520; Whdes v .  Gas Light Co., 45 N.  E., 363; Johnson v .  
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117ilcoz, 19 Atl., 039. Aiid where a person sui juris knows of a dangerous 
codi t ion and ~ o l u ~ i t a r i l y  goes into the place of danger, he is guilty of 
contributory negligence, which mill bar his recovery. Rl?yster v. R. R., 
supra (147 N. C., 347); Fulgkum v. R. R., supra; Sazcnders v. Smith 
Realty Co., 86 Atl., Lot. p. 405; Columbus Ry. v. Asbell. 66 S .  E., 902; 
Southern Ry. Co. v. Rozue, 59 S. E., 462; Woodman v. I'itman, 10 Alt., 
321." Plaintiff testified that it would have been safe.. to have gone 
around the end, but that others went across the revolving, unprotected 
shafting to get water; no one had cautioned him of the danger or risk. 
There is no evidence in the record that plaintiff crossel the short cut 
over the revolving machinery "with knowledge of the danger,'' or that 
he knew the risks. Plaintiff and others were permitted to make the short 
cut a walkway without warning of the danger and risks. I f  the jury 
should find that the plaintiff knew the danger and rislts he would be 
guilty of contributory negligence and could not recover; but it was a 
question for the jury to say whether a boy 16 years of age, under the 
facts and circumstances, acted as a prudent man. 

I n  S. v. Fulcher, 184 N. C., p. 665, it was said: "The motion we are 
now considering was made under C. S., 4643, a statute which serves, and 
was intended to serve, the same purpose in criminal p r ~ e c u t i o n s  as is 
accomplished by C. S., 567, in civil actions. Originally, under this later 
section, in cases to which it was applicable, there was considerable doubt 
as to whether a plea of contributory negligence-the burden of such 
issue being on the defendant-could be taken advantage of on a motion 
to nonsuit, but it is now well settled that such may be done when the 
contributory negligence of the plaintiff is established by his own evidence, 
as he thus proves himself out of court. Wright v. R. R., 155 N. C., 329; 
Horne v. R. R., 170 N .  C., 660, and cases there cited." 

I n  Moore v. Iron Works, 183 N. C., 438, Stacy, J., said: "Contribu- 
tory negligence, such as will defeat a recovery in a case like the one at  
bar, is the negligent act of the plaintiff, which, concurring and co- 
operating with the negligent act of the defendant, thereby becomes the 
real, efficient, and proximate cause of the injury, or the cause without 
which the injury would not have occurred. Negligence is doing other 
than, or failing to do, what a reasonably prudenteman mould have done 
under the same or similar circumstances. I n  short, i t  ie a want of due 
care; and there is really no distinction or essential difl'erence between 
negligence in the plaintiff and negligence in the defendant, except the 
plaintiff's negligence is called contributory negligence. The same rule 
of due care, which the defendant is bound to observe, applies equally to 
the plaintiff; and due care means commensurate care, under the cir- 
cumstances, when tested by the standard of reasonable prudence and fore- 
sight. The law recognizes that contributory negligence mrty be due either 
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to acts of omission or to acts of commission. I n  other words, the lack 
of diligence, or want of care, on the part of the plaintiff, may consist 
in doing the wrong thing at  the time and place in question, or i t  may 
arise from inaction or from doing nothing when something should have 
been done. The test is: Did the plaintiff fail to exercise that degree of 
care which an ordinarily prudent man would have exercised or employed, 
under the same or similar circumstances, and was his failure to do so 
the proximate cause of his injury? I f  this be answered in the affirmative, 
the plaintiff cannot recover in a case like the one at  bar." 

The plaintiff, a minor 16 years old, was not warned as to the risk 
or danger of the unprotected revolving shafting. The defendant had 
arranged a water cooler or spigot in the corner of the mill for the em- 
ployees for drinking purposes. I t  was the custom of the employees to 
take a short cut to the water cooler and step over the revolving shafting, 
waste had accumulated on the shafting. The plaintiff, instead of going 
around a safer way some distance further, went the near way to the 
water cooler and stepped over the revolving shafting, unprotected and 
about a foot in height from the floor. The superintendent knew, or ought 
to have known, that this short cut was being used habitually by the 
employees in the mill. The boy, in returning to his machine from the 
water cooler, stepped over the uncovered shafting and his overalls caught 
by the waste on the revolving unprotected shafting, he was carried over 
and under the revolving shafting until the superintendent stopped the 
machine. From the testimony of the physician, he was permanently in- 
jured. Ordinarily, i t  is not necessary for a boy of the age of 16  to be 
warned of the risk and danger incident in coming in  contact with 
dangerous machinery if he knows the risks and appreciates the danger. 
I t  was the duty of defendant to use due care to provide a safe place for 
plaintiff to work, and this included the place to and from the water 
cooler. The defendant, through its superintendent, had left exposed the 
revolving shafting and permitted the workers to take a short cut to get 
water by stepping over the revolving shafting with waste on it, without 
stopping them or warning them of the risk or danger. The superin- 
tendent was in the room, as he stopped the machine. The custom was 
carried on for some time and he knew, or ought to have known in the 
exercise of ordinary care, that the employees used the short cut. 

Under all the facts and circumstances of this case, we think it a matter 
for the jury to determine if the defendant was negligent and its negli- 
gence was the proximate cause of the injury and if the plaintiff was 
guilty of contributory negligence, which was the proximate cause of the 
injury. 

For the reasons given, the judgment below is 
Reversed. 
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SALLIE S. STRICKLAND IN HER OWN RIGHT: VELhlA STRICKLAND, 
FOREST STRICKLAND. RUTH STRICKLAND, ALBElZTINE STRICK- 
LAND, PERRY STRICKLAND AND MARGARET STRICKLAND, THE 

LAST SIS BEING MINORS ASD APPEARING HEREIN BY 'I'NEIR GUARDIAS, 
SALLIE S. STRICKLAND, v. R. S. SHEAROS, W. 11. FULLER ASD 

B. S. ALFORD. 
(Filed 5 April, 1926.) 

1. Reformation of Deeds-Equity-Deeds and Conveyances-Mistake. 
In  order to reform a deed in equity for mutual mistake of the parties 

in including lands not intended, without allegation of fraud, i t  is neces- 
sary for the plaintiff to show, not only that she had not intended to  
convey the locus in quo, but that it was not so intended by her grantee. 

To correct a deed in equity for the mistake of the draftsman, it is 
necessary for the plaintiff to show that the draftsman had not followed 
the instructions of the parties in giving the descriptitm of the lands 
conveyed. 

3. Sam-Eviden-Mutual Mistake. 
Where the grantor and grantee in a deed hare agreed upon the descrip- 

tion of timber growing upon lands to be conveyed, and have instructed 
the draftsman as  to the description, equity will not reform the deed 
solely upon the ground that the grantor had intended to exclude certain 
of her timber that was included in the description agreed upon. 

APPEAL by defendants, W. H. Fuller and B. S. Alford, from Mid- 
yette, J., a t  August Term, 1925, of FRANKLIPT. Reversec!. 

A. P. Strickland died on 15 July,  1920, seized in Eee and in the 
possession of a tract of land, situate in Franklin County, containing 127 
acres more or less. H e  left surviving plaintiff, Sallie S. Strickland, his 
widow, and her coplaintiffs, his  heirs a t  law, each of whom is a minor. 
Sallie S. Strickland has been duly appointed and has duly qualified 
as guardian of said minors. 

On  17 March, 1924, plaintiffs herein commenced a special proceeding 
ex parte before the clerk of the Superior Court of Franklin County, by 
filing a verified petition in  which they alleged that  they were the owners 
of a certain tract of land, i n  said county, containing 135 acres, more or 
less, being the tract of land conveyed to A. P. Strickland by S. W. 
Fuller and wife by deed, dated 20 August, 1906, duly recorded in  Book 
158, a t  page 48, public registry of Franklin County, less 7v8 acres 
subsequently conveyed by A. P. Strickland and wife to  Henry  Crudup; 
that  upon the said tract of land is situate certain timber, t o  wi t :  "All 
the pine and poplar timber situate upon the above described tract, 
situate, lying and being east of the  branch known a s  the Fish  Pond 
Branch, also all the pine and poplar timber situate upon said tract lying 
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north of a hedgerow running from the aforesaid Fish Pond Branch in  a 
southwesterly direction to the Louisburg and Tarboro road, which accord- 
ing to the best information of your petitioners has reached its maturity 
and at present is in its best salable condition." I t  is further alleged 
in said petition that the petitioners have been offered "for all of the 
above described pine and poplar timber measuring 8 inches or over at 
the stump, when cut 8 inches above the ground, by Messrs. B. S. Alford 
and W. H. Fuller, the sum of $850 cash, the said timber to be cut and 
removed within two years from the date of the delivery of deed" tllcre 
for. The petitioners pray that an order be made by the court authorizing 
and directing the sale of said timber to said B. S. Alford and W. H. 
Fuller in accordance with their offer and that a commissioner be aD- 
pointed to convey said timber to the purchasers upon their compliance 
with their offer. 

An affidavit, signed by three residents and freeholders of Franklin 
County, was filed with said petition, in which each stated that he was 
familiar with the timber on the lands described in the petition, and mas 
of opinion that $850 was a full and fair price for the same, and that 
a sale of the said timber a t  said price would best serve the interests of 
the infant petitioners. 

On 20 March, 1924, an order was made by the clerk of the Superior 
Court of Franklin County, in which it is recited that the court finds as 
a fact that a sale of the timber described in the petition will best serve 
the interests of all the petitioners and that $850, offered for same, is a 
full and fair  price for the said timber. E. H. Malone was appointed 
commissioner for the purpose of conveying said timber; he was author- 
ized, empowered and directed to execute and deliver to the said B. S. 
Alford and W. H. Fuller, upon their compliance with the terms of their 
offer, a deed conveying to them all the standing pine and poplar timber 
described in said petition. The order and judgment of the clerk was 
examined and approved by Hon. Henry A. Grady, judge Superior Court, 
holding the courts of the Seventh Judicial District, on 22 March, 1924. 

Thereafter, on 26 March, 1924, E. H. Malone, commissioner, pursuant 
to the judgment therein, in consideration of the payment to him of the 
sum of $850, conveyed by deed to B. S. Alford and W. H. Fuller, "all 
the standing pine and poplar timber measuring 8 inches or over in 
diameter, at the stump 8 inches from the ground, when cut, lying and 
being east of the Fish Pond Branch, and all of the standing pine and 
poplar timber of the above mentioned size and dimensions lying and 
being north of a hedgerow running from the aforesaid Fish Pond 
Branch in a southwesterly direction to the Louisburg-Tarboro road, 
being that certain parcel of land in Franklin County, North Carolina, 
owned by A. P. Strickland at the time of his death, containing about 135 
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acres." Subsequently, defendants, B. S. Alford and W. H. Fuller, con- 
veyed the said timber by deed to their codefendant, R. N. Shearon, who 
was cutting and removing the same at the date of the commencement of 
this action, on 24 January, 1925. 

Plaintiffs allege in their complaint herein that at the date of the 
filing of their petition for the sale of the timber described therein, there 
were situate upon said land "two blocks or parcels of timber that had 
attained its full growth; one of said blocks consisted of about fifteen 
acres and growing within the pasture, and the other Idock consisting 
of three or four acres, and lying outside the pasture; besides this old 
and fully grown timber, there is upon said tract of land 35 or 40 acres 
of thrifty growing pines, with a few poplars, not yet of a size suitable 
for saw-mill purposes, but which promise to grow into limber of much 
value. This young growth lies wholly outside of the pasture and on the 
east end of the plantation." 

Plaintiffs allege that defendants, Alford and Fuller, offered for the 
timber on said two blocks the sum of $850, in cash, and that plaintiff, 
Sallie S. Strickland, acting in her own right as widow, and as guardian, 
agreed to report said offer to the court, and to ask for an order for the 
sale of said timber to said defendants for said sum. I t  is alleged that , 

in the negotiations for the purchase of said timber, "there was a perfect 
understanding and agreement between her (the said S a l k  S. Strickland) 
and the defendants, Fuller and Alford, that she was selling and they 
were buying only the two blocks of old timber which was fully grown; 
that the language used in the petition, and in the comnlissioner's deed 
did not and does not express the real contract and intention of the parties, 
but was inserted in  said petition and deed by the mutual mistake of the 
parties, or by the mistake of the draftsman." 

Plaintiffs pray that the petition, and order of sale in the special pro- 
ceedings, and the deed of the commissioner be reformed to the end that 
the timber authorized to be sold in the order pursuant to the petition, 
and conveyed by the deed, shall be described and designated therein as 
the old timber on the two blocks, in accordance with the true intention 
of the parties. 

Defendants deny in their answer the allegations as to mutual mistake 
or mistake of the draftsman; they allege that the timber described in 
the petition, order and deed is the identical timber for w h c h  they offered 
to pay and did pay the sum of $850. 

Issues submitted to the jury were answered as follows: 
1. Was the true agreement between Mrs. Sallie S. Strickland and the 

defendants, Alford and Fuller, that there was being sold only the timbers 
within the pasture and four or five acres of old timber outside and ad- 
joining the timber within the pasture? Answer: Yes. 
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2. Was there by mutual mistake of the parties, or the mistake of the 
draftsman included in the petition, order and commissioner's deed other 
timbers not intended to be sold or to be included in said petition, order 
or deed? Answer: Yes. 

From judgment upon this verdict, defendants, Alford a d  Fuller, 
appealed. 

B e n  T .  H o l d e n ,  W .  H .  Y a r b o r o u g h  and  B. F .  G r i f i n  for plaintif fs.  
Wm. H.  R u f i n  and  W .  ill. P e r s o n  for defendants .  

CONNOR, J. We need not consider or pass upon defendants' first 
assignment of error based upon their exception to the refusal of the 
court to submit the issues tendered by them and also to the issues as 
submitted to the jury. Nor is it necessary to consider or pass upon the 
numerous exceptions to the overruling of defendants' objections to the 
admission of testimony. The assignment of error upon which defendants 
chiefly rely upon their appeal from the judgment rendered by the court 
below, is based upon their exception to the refusal of the court to allow 
their motion, first made a t  the conclusion of plaintiff's evidence and re- 
newed at the close of all the evidence, for judgment as of nonsuit. I f  
there was no evidence of a mutual mistake of the parties or of a mistake 
of the draftsman with reference to the description of the timber as con- 
tained in the petition, order of sale or deed, plaintiffs are not entitled, 
in any event, to the relief which they seek in this action. They concede 
that the timber claimed by the defendant, R. N. Shearon, and conveyed 
to him by his codefendants, W. H. Fuller and B. S. Alford, is included 
within the description contained in the petition, order of sale and deed; 
they contend that said description includes timber which it was not 
the intention of plaintiff to sell or of defendants to purchase; that the 
error was due to the mutual. mistake of the parties or to the mistake 
of the draftsman of the petition, order of sale and deed. Upon these 
grounds alone plaintiffs pray for reformation to the end that the 
timber conveyed by the commissioner's deed may be described therein in 
accordance with the true intention and agreement of the parties as 
alleged in the complaint. There is no allegation or contention that the 
erroneous description was due to or caused by any fraud on the part of 
the defendants. 

The evidence tends to show that the land on which the timber was 
located descended to the heirs at  law of A. P. Strickland, deceased, sub- 
ject to the right of dower of his widow; that the dower had not been 
allotted to the widow and that there had been no partition among the 
heirs at  law, all of whom are minors residing with the widow, who is 
their mother and guardian. Early in 1924 there were negotiations be- 
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tween the Messrs. White and Mrs. Strickland for the purchase by 
them of certain timber located on said land. This timber., was described 
by Mrs. Strickland in her testimony as the "old timber, situate 
partly on the north of the hedgerow beginning at  the north of Fish 
Pond Branch and running out to the Louisburg-Tarboro road and partly 
east of the Fish Pond Branch lying up and down .the branch. All of this 
timber was in the pasture exccpt that on a few acres or the lower end 
of the branch." These negotiations did not result in an agreement by 
Mrs. Strickland to sell to the Whites because defendants offered a larger 
sum for the timber than that offered by them. I n  the negotiations with 
defendants, Mrs. Strickland testified that she told then1 "the best she 
could what timber she had shown Mr. White." Defendants looked over 
the timber in which they were interested and told Mrs. Strickland 
that they wanted the same timber which the Whites wanted. Mrs. 
Strickland did not go upon the land with defendants at the time they 
examined the timber; nor did she show them the timber which was the 
subject of her negotiations with the Whites; or the boundaries of the 
land on which the timber was located. 

After the purchase price of the timber had been agreed upon by Mrs. 
Strickland and defendants, Mrs. Strickland went with thl? defendants to 
the office of her attorney, Mr. E. H. Malone, in Louisburg, to consult 
with him as to the conveyance of the timber to defendants. As the 
result of this consultation, Mr. Malone prepared the papers in the 
special proceedings instituted by plaintiffs for the sale clf timber. The 
description of the timber to be sold and conveyed as contained in the 
petition was given to Mr. Malone by Mrs. Strickland and defendants 
during a conference in his office at  which all three were present. After 
Mr. Malone had prepared the petition it was read by him to Mrs. Strick- 
land, who thereupon signed and verified it. Mr. Malone also prepared 
an  affidavit to be signed by three freeholders; this affidavit was de- 
livered to Mrs. Strickland and was subsequently signed by three residents 
and freeholders of Franklin County at  her request. The $&davit recites 
that "we are familiar with the timber described in the petition herein 
attached." The description of the timber in the order of sale and in the 
deed of the commissioner conveying same to defendants, is identical 
with that in the petition. 

Mrs. Strickland testified as follows: "I was absent from the office for 
one hour. Mr. Malone fixed up the paper while I was gone. When I 
got back the deed was fixed and the way I understood it was that I in- 
cluded the timber on the north side of the hedgerow from the Fish Pond 
Branch and running out to the Louisburg-Tarboro road and the old 
timber east of the Fish Pond Branch. This piece of timber I thought I 
had sold was in the cow pasture and east of the Fish Pond Branch. I 
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had no idea i t  included any but the old timber east of the Fish Pond 
Branch. I have never contended that  I only sold the timber inside the 
pasture." 

Mr. Malone testified as  follows : ''I could not tell to save my  life which 
of the three stated the terms of the contract, but i t  was stated in the 
presence of all three and all three acquiesced in the terms. When I came 
to draw the petition and they were trying to describe the timber, I ad- 
vised a survey as  I knew nothing about the timber. They wanted to 
avoid any expense that they could. I told them that if they wanted to 
sell all the timber on one side or another to a given line between two 
points and could give me the boundaries, I could do without a survey. 
I dictated the description and all agreed that  i t  was a proper and ac- 
curate description of the property. T h e  description was read and i t  was 
agreed that  that  was what they wanted to do. I read the description 
after  i t  was embodied in the petition to Mrs. Strickland but I could not 
say whether or not she understood it. I consider Mrs. Strickland of 
more than average intelligence. She  has shown considerable ability to 
take care of business. She is a very satisfactory client and a perfect 
lady." 

J .  E. Malone, J r . ,  testified that  he is  an attorney a t  law, and a mem- 
ber of the firm of V h i t e  & Malone. He was present a t  the conference 
between Mrs. Strickland and defendants, a t  the time of the preparation 
of the papers in the special proceeding for the sale of the timber. "When 
me got to  the description, me suggested that  i t  would be advisable to 
have the timber surveyed. They did not want to haye the surrey, if i t  
was possible to get along without it. TFre made some rough tlrawings, 
and dismissed that  phase of the matter for a half-hour. hly brother, 
E. H. Malone, dictated the description. I took i t  down in  shorthand. 
After he dictated he asked what each thought of it.  They all agreed or 
acquiesced that that  was what they wanted in the deed. Thereupon, I 
finished drawing the papers for the proceeding. All three of the parties 
helped to arrive a t  the description. I t  mas read in the presence of all 
three and they assented to it. Nrs.  Strickland seemed to be entirely 
satisfied with the t l e s c r i ~ t i o n . ~ ~  

Both the defendants testified that  after agreeing with Mrs. Strickland 
upon the timber which they were to purchase and upon the price which 
they vere  to  pay, a t  her request, they went with her to the office of her 
at tor no^, Mr. Malonc. .Ifter stating to  Mr.  Malone the terms of the 
bargain, Nrs .  Strickland and defendants agreed upon the description of 
the timber to be embodied in the papers. The  description as contained 
in  the petition, order of sale, and deed is the same as  they agreed upon; 
the timber described in the deed is the identical timber which Mrs. 
Strirkland agreed to scll and vhich they agreed to buy. 
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There is no evidence set out in the case on appeal in  this record from 
which the jury could find that Mr. Malone, the draftsman who prepared 
the petition, order of sale, and deed made any mistake in describing 
therein the timber which he was informed by both Mrs. Strickland and 
the defendants, plaintiffs wished to sell and defendants had offered to 
buy. This description was inserted in the ~ e t i t i o n  by him under in- 
structions of all three interested parties, after a full discussion, extend- 
ing through a half-hour, at  a conference in his office; it was read to and 
approved by them as a true and accurate description of the timber, which 
was the subject of their negotiations. Mrs. Strickland signed and veri- 
fied the petition, after it had been read to her by Mr. Malone. I f  the 
timber described in the petition, order of sale, and deed is  not the timber 
which Mrs. Strickland, acting for the plaintiffs, intended to sell and 
defendants intended to buy, this cannot be attributed to any mistake 
made by Mr. Malone, the draftsman. The principle that a court of 
equity will order a written instrument, purporting to contain the agree- 
ment of the parties thereto, reformed, if the instrument, as written, is 
not in accord, as to some material matter, with the true intention of the 
parties, because of a mistake of the draftsman, cannot bt> applied upon 
this record. The principle is well established, but obvioilsly cannot be 
applied in this action unless a mistake was made by the draftsman with 
the result that the instrument as drawn by him does not express the true 
agreement or intention of the parties to be bound thereb~r. Maxwell v. 
Bank, 175 N. C., 180; Sills v. Ford, 171 N. C., 733; Shook v. Love, 170 
N. C., 99. 

The evidence relied upon by plaintiffs to support their allegation of 
mutual mistake of both parties is not sufficient to establish more than 
that Mrs. Strickland understood, when the description was given by her 
or by defendants, in her presence, to her attorney to he inserted by 
him in the petition as the correct description of the timber which was the 
subject-matter of the agreement, that it covered only the old timber on 
the two blocks, as described by her in her testimony; there is no evidence 
that the defendants understood that the description given to the attorney 
in their presence and acquiesced in by both Mrs. Strickland and them- 
selves, was limited as contended by plaintiffs. When parties to a con- 
tract have expressed their agreement in terms that are explicit and plain 
of meaning-that is, when their minds have met on the terms of the 
contract-it may not be revoked or altered by reason of the mistake of 
one of the parties alone, resting wholly in his own mind, there being no 
fraud or misrepresentation by the other. Lumber Co. v. Boushall, 
168 N. C., 501. 

We must hold that it was error to refuse defendants' motion for judg- 
ment as of nonsuit. Conceding, for the purpose of disposirlg of this ap- 
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peal, that if the timber for the sale of which the special proceeding was 
instituted, was incorrectly or inaccurately described in the petition by 
reason of the mutual mistake of the petitioners and of the proposed pur- 
chaser, the said petition, order of sale and deed could be reformed in 
an independent action brought by the plaintiffs against the grantees in 
the deed who were the proposed purchasers, plaintiffs cannot recover 
in this action for that the evidence offered by them is not sufficient to 
sustain their allegation. We do not therefore consider the assignment of 
error presenting defendants' contention that in no event could plaintiffs 
have the relief sought in  this action. 

I t  may be noted that defendant, Shearon, to whom his codefendants 
have conveyed the timber, filed no answer to the complaint herein. Judg- 
ment by default was rendered against him. He  has not appealed. The 
judgment rendered upon the verdict in favor of plaintiffs and against 
defendants, W. H. Fuller and B. S. Alford, must, in accordance with 
this opinion, be 

Reversed. 

IN THE ~IATTER O F  THE LAST  ILL AND TESTAMENT OF P. B. CAMPBELL. 

(Filed 7 April, 1926.) 

Wills-CaveatIssues-Devisavit Vel Non-Interpretatim. 
A caveat to a will does not present the determination as to the sllffi- 

ciency of any clause of the paper-writing, or whether a trust therein 
imposed is sufficiently definite, but only whether it was or was not the 
will of the testator, or whether it was witnessed or probated as the 
statute requires, etc. 

APPEAL by caveator from W e b b ,  J., at February Term, 1926, of 
FORSYTII. Affirmed. 

Mary Crutchfield, sister of P. B. Campbell, filed a caveat to his will 
alleging want of mental capacity, undue influence and interested parties 
who witnessed the will. The record shows : 

"Monday, 8 February, 1926, the careator moved the court to be al- 
lowed to amend her pleadings, as appears in the written amendment. 
The court in its discretion allows the amendment, and the defendants 
except : 

(d )  That the purported granting clause of said paper-writing in the 
second paragraph of the second article is void for indefiniteness, in that 
there is nothing prorided to guide, check or control an unbridled discre- 
tion of the trustees. WALTER E. BROCK, d t t o m e y  for Caveator. 
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Mr. Brock-I shall abandon the claim of undue influence and mental 
capacity. The only two grounds that I think we can ask to be heard on 
with any degree of success are the allegations of interested parties who 
witnessed the instrument, and of the last amendment which I have 
offered. 

ISSUE AND VERDICT. 
1. I s  the paper-writing offered in evidence, and every part thereof, 

the last will and testament of P. B. Campbell, deceased? Answer: Yes. 

This cause coming on to be heard and being heard before his Honor, 
James L. Webb, judge presiding, and a jury, at  the February Term, 
1926, of the Superior Court of Forsyth County, on the caveat filed by 
Mary Crutchfield in  the above entitled action, and it appearing to 
the court that the issue was submitted to the jury and answered as 
indicated. I t  is, therefore, ordered and adjudged that the said will re- 
ferred to in the said caveat is the valid will of P. B. Campbell, de- 
ceased; that the said caveat be dismissed and the caveator taxed with 
the cost. 

JAS. L. WEBB, Judge Presiding. 

The court: The issue was submitted to the jury which was answered 
'Yes,' and the caveator excepted. Judgment-exception. The careator 
appeals to the Supreme Court. Notice of appeal given in open court, 
and further notice waived. Appeal bond fixed at $50.00. The caveator 
permitted to file prayer asking the court to hold as a matter of law that 
the will invalid on account of the witnesses thereto being interested in 
the property willed and furthermore that the will is void for uncertainty, 
and asking the court to direct a verdict accordingly. This prayer was 
refused by the court and exception. I t  is agreed that the record and the 
evidence in this case shall constitute the case on appeal to the Supreme 
Court. 

CASE ON APPEAL. 

This was a caveat tried at  February Term, 1926, of the Superior 
Court of Forsyth County, before ISonorable Jas. L. Webb, judge pre- 
siding and a jury. 

The propounder offers in evidence the will. Objection by the caveator 
is overruled. The propounder rests. 

At the close of the propounder's evidence the counsel fclr the careator 
moved the court to direct a verdict that the will was invalid for un- 
certainty. Motion overruled, and caveator excepts. 
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The  court charged the jury as follows: 
Gentlemen of the jury:  A caveat was filed to  the will of P. B. Camp- 

bell, and in that  caveat they alleged that  he had not sufficient mental 
capacity to make a will, and another reason that  there was undue in- 
fluence used in procuring the making of the will. The  caveator before 
the court, abandons these two suggestions. 

The  will has been introduced and the witnesses to the will, and the 
witnesses to the will who have been introduced testified that  they signed 
the will that  has been introduced a t  the request of the maker of the will, 
Campbell, signed it in his presence and in  the presence of each other, 
and at his request, and testified that  he was a man capable of making a 
mill, knew what he mas about, and of sufficient mental capacity to make 
it. So the court charges you if you believe all this evidence, you d l  
answer this issue 'Yes,' ' Is  the paper-writing offered in evidence, and 
every par t  thereof, the last will and testament of P. B. Campbell, 
deceased?' I f  you believe it,  you will answer that  'Yes,' under the in- 
structions of the court." 

The  caveator assigned the following errors: 
(1 )  The  court erred in overruling the caveator's motion for a directed 

verdict. 
(2 )  T o  the charge of the court below commencing with "the will has 

been introduced," etc. 
The  caveator assigned error arid duly appealed to the Supreme Court. 

TValfer E. Brock  and  R i c h m o n d  R u c k e r  for caveator. 
X a n l y ,  H e n d r c n  & W o m b l e  for propounders.  

C L A R K S ~ N ,  J. The question for us is caveator7s present contention: 
"That the purported granting clause of said paper-writing in the second 
paragraph of the second article is void for indefiniteness, and there is 
nothing provided to guide, check or control an  unbridled discretion of the 
trustees." A11 other assignments of error are deemed abandoned. Rules 
of Practice in the Supreme Court, 28. 185 N. C., p. 798. This conten- 
tion of careator we cannot consider. The  only issue is devisavi t  ~ e l  non .  

Mary Crutchfield filed a caveat to the will of P. B. Campbell-this 
was a proceeding in r e m  to determine the testacy or intestacy of the 
deceased. I n  re  Il 'estfeldf,  188 N. C., p. 705. The only issue: "Is the 
paper-writing offered in evidence and every part  thereof, the last will 
and testament of P. B. Campbell, deceased?'' 

40 Cyc., p. 1231, states i t  thus :  "In proceedings to probate a will, 
the only proper arid necessary matters for consideration and determina- 
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tion are the testamentary capacity of the testator, the due execution 
of the will in accordance with the statutory requirements, and the 
presence or absence of fraud, mistake, or undue influence; matters of 
interpretation and construction, as well as the validity of particular 
bequests and devises, are not involved and are without the power of the 
court to consider and determine, unless express authority to determine 
such questions is given by statute." 

I n  Wood v. Sawyer, 61 N. C., p. 268, Reade, J., said: "The uniform 
practice, when a paper-writing is offered for probate as :i will, has been 
to prove the execution of the paper and obtain an orde:: that it be re- 
corded, without consideration of its contents, except so far  as to see that 
it purports to be a will. And where the validity of the will is questioned, 
and it is submitted to a jury, the jury is restricted to the same inquiries. 
Where there is no objection, the court passes upon the validity of the 
paper, and where there is objection, the jury passes upon i t ;  and, in 
either case, the proceeding is i n  rem. The probate passes upon the rights 
of no one under the will, but only establishes it as a will, leaving the 
rights of parties to be ascertained thereafter." 

H. G. Connor, J., In re Murray, 141 N.  C., 591, ssys: "We can- 
not perceive how the construction of the will was presented or could 
have been passed upon in this ~roceeding. The courts of probate have 
no other jurisdiction than to inquire into the execution of' the will. The 
fact that an executor is appointed is sufficient to entitle the will to be 
admitted to probate, if properly executed. We are not favored with any 
authorities tending to sustain this exception. The supplementary brief 
filed by the caveators cited a number of authorities which it is insisted 
tend to show that the trust undertaken to be set up and the charity 
established by the will is void. These are interesting questions, but in no 
proper sense now before the court." 

I n  Phifer v. Mullis, 167 N.  C., 410, the late lamented Gee. H. Brown, 
J., said: '(The paper was proved in common form before the clerk as 
a will. The effect of the caveat is to require the paper-writing to be 
proved again in solemn form in term-time and before a jury of the 
Superior Court, and no other issues are raised or is apprcpriate in such 
proceeding except that of devisavit vel no%." See I n  re Harrison, 183 
N. C., 457; 1% re Southerland. 188 N. C.. 325. 

~ h k  question presented by caveator i s  to the construction of the 
clause in the will cannot be determined on this record. 

For the reasons given, the judgment below is 
Affirmed. 



N. C.] SPRING TERM, 1926. 571 

STATE v. C.  A. LAKEY AND MRS. C. A. LAIZEY. 

(Filed 7 April, 1926.) 

1. Courts-Municipal Courts--Criminal Law-Misdemeanors-Judgments 
-Waive-Constitutional Law. 

A person on trial for a misdemeanor ( a  disorderly house) in a municipal 
court with right of appeal to the Superior Court, may waive his consti- 
tutional right to a trinl by jury by consenti~ig to the judgment therein 
entered, or by not appealing therefrom, and his afterFards employing an 
attorney and moving for the appeal within the time allowed by the 
statute applicable will not affect the fact that he had personally acqui- 
esced in the judgment entered. Const., Art. I, see. 13; C. S., 1528, 1529, 
1530. 1531. 

APPEAL by defendants from W a d e  H.  Phillips, E m e r g e n c y  Judge ,  a t  
October Criminal Term, 1925, of FORSYTH. Affirmed. 

A warrant  was duly issued by the proper officer of the municipal court 
of the city of Winston-Salem, against defendants for keeping a disorderly 
house. Upon a plea by defendants of not guilty, and after hearing, 
Hon. T .  W. Watson, judge presiding, the following judgment was 
rendered : 
"Korth Carolina-Forsyth County. 
"In the Municipal Court of the city of Winston-Salem, N. C., Septem- 
ber 30, 1925. 

State v. C. A. Lakey and Mrs. C. A. Lakey. 

"After hearing the evidence in this case the defendants are adjudged 
guilty. Judgment suspended, upon payment of costs, conditioned upon 
the defendants moving from Xo. 621 North Liberty Street, on or before 
2 October, 1923, a t  twelve o'clock noon. The defendants coiiseiiting to 
this judgment." 

The  defendants paid the costs. On 2 October, 1925, '(three days after 
the tr ial  i n  the municipal court, gave notice of appeal in open court, the 
judge of this municipal court refused to recognize the notice of appeal, 
but stated that  there was no appeal as the case then stood, and that  
defendants must vacate the house according to the judgn~ent." 

Thereafter, on 5 October, 1925, defendants applied to the emergency 
judge, Wade H. Phillips, holding the criminal term of Forsyth County 
Superior Court commencing 011 that date, for a writ of certiorari. 
C. S., 630. The  clerk of the municipal court made affidavit and testified 
to the judgment as rendered by Watson, judge. C. ,I. Lakey made 
affidavit as follows: "That when he was tried in the municipal court on 
30 September, 1925, and adjudged guilty; that  he felt that lie did not 
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get justice; that he was not represented by counsel; that he desired to 
appeal; that at  all times since the judgment he has deuired to appeal 
the matter to the Superior Court; that on 2 October, 1925, he employed 
counsel who advised him of his right of appeal; that he employed 
counsel, who gave notice of appeal in  open court, whereupon the judge 
in the lower court refused to recognize such action, failing to make a 
bond; that such motion was made before t,he expiration of the time 
that the judgment allowed me to vacate the house where I lived. That 
when the costs were paid that I might be released from jail, where 
me and my wife, Mrs. C. A. Lakey, were being held, I: was still dis- 
satisfied with the judgment, and therefore, employed counsel before 
the time elapsed for moving. That the deponent still stands on his 
constitutional rights and desires that the case be heard before a jury 
in the Superior Court." 

The court below rendered the following judgment: 
"NOW, therefore, upon consideration of the affidavits from the record, 

in the municipal court, as transmitted and the argument of counsel, the 
court finds as a fact that the defendants C. A. Lakey and Mrs. C. A. 
Lakey, both being over twenty-one years of age, submitted to an2 agreed 
to judgment of the court below. That in said court they agreed to waive 
trial by jury. The court finds further as a fact, that they had ample time 
to employ counsel in said court. The court finds that they partly com- 
plied with the judgment in said municipal court by paying the costs in 
the case, and that they both agreed to the further conditions in the 
judgment to wit:  that they would move from 621 Liberty Street, on or 
before twelve o'clock. 2 October. 1925. I t  is therefore. on motion of the 
solicitor, ordered that the certiorari and the appeal be dismissed and the 
case is remanded to the municipal court of the city of Winston-Salem, to 
be there proceeded with, according to terms of said judgrnent." 

The following exceptions and assignments of error were made by 
defendants and a n  appeal taken to th; Supreme Court : 

"1. That his Honor erred in dismissing the writ. 
u 

"2. Erred in not ordering the case docketed for a hearir,g as on appeal 
in the Superior Court. 

"3. Erred in that he remanded the case to the municipal court, city 
of Winston-Salem, for execution on the judgment in that court." 

Attorney-General Brummitt and Assistant Attorney-General Nash 
for the State. 

Z. C. Camp for defendants. 

CLARKSON, J. The merits of the case are not before us. The assign- 
ments of errors will be considered together. 
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The Constitution of North Carolina, Art. I, sec. 13, says: "No person 
shall be conricted of any crime but by the unanimous verdict of a jury 
of good and lawful men in open court. The Legislature may, however, 
provide other means of trial for petty misdemeanors, with the right of 
appeal." 

Private Laws 1915, chapter 180, established the "Municipal Court of 
the city of Winston-Salemn-a special court for the trial of petty mis- 
demeanors. 

Section 70, is as follows: "Warrants or other process may be issued 
by the judge or clerk of said court for any person charged with the 
chmmis&on-of any offense of which said court  has jurisdiction, or any 
person convicted in said court shall have the right of appeal to the 
Superior Court of Forsyth County, and upon such appeal the trial in 
the Superior Court shall be de nozo." 

Section 77, is as follows: "A11 judgments and orders of the judge shall 
remain in, fieri for thirty days next after the day upon which said 
judgment or order is announced, and during that period the judge shall 
have the power and authority to make such changes and modifications in 
said judgment or order as in his judgment are necessary or just, and 
with like effect as if made at the time of announcement of the original 
judgment or order." 

Section 78, is as follows: "The judge shall preside over said court 
and try and determine all actions coming before him, the jurisdiction 
of which is conferred by this act, a n d  the  proceedings of t h e  said court 
shall be t h e  same as are  n o w  prescribed for courts  of justices of t h e  
peace, and in all cases there shall be a right of appeal on the part 
of the defendant adjudged guilty to an ensuing term of the Superior 
Court for the trial of criminal cases; and in all such cases of appeal 
the defendant shall be required to give bond with sufficient surety to 
insure the defendant's appearance, and in default thereof the judge 
shall commit such defendant to the common jail of Forsyth County 
until such defendant shall give bond or be otherwise discharged accord- 
ing to law." 

Under C. S., chapter 27, Courts, Art. 16, Appeal, we find: 
"1528. A new trial is not allowed in a justice's court in any case 

whatever; but either party dissatisfied with the judgment in such court 
may appeal therefrom to the Superior Court, as hereinafter prescribed." 

"1529. No  appeal shall prevent the issuing of an execution on a 
judgment, or work a stay thereof, except as provided for by giving an 
undertaking and obtaining an order to stay execution." 

"1530. The appellant shall, within ten days after judgment, serve a 
notice of appeal, stating the grounds upon which the appeal is founded. 
I f  the judgment is rendered upon process not personally served, and the 
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defendant did not appear and answer, he shall have fifteen days, after 
personal notice of the rendition of the judgment, to serve the notice of 
appeal herein provided for.)) 

"1531. Where any party prays an appeal from a judgment rendered 
in a justice's court, and the adverse party is present in person or by 
attorney at the time of the prayer, the appellant shall not, be compelled 
to give any written notice of appeal either to the justice or to the 
adverse party.)) 

I n  S. v. Johnson, 109 N. C., p. 852, it is decided: "In an appeal from 
a justice of the peace to the Superior Court, notice must be served 
by an officer (unless service is accepted or the appeal is taken at the 
trial), and within ten days both upon the justice who tried the case and 
upon the appellee, and upon failure to give such notice, unless the 
judge, in his discretion, permits the notice to be given at  the trial, the 
appeal should be dismissed." Hunter v. R. R., 161 N. C., 503; Tedder v. 
Deaton, 167 N. C., 479. 

We think, like the able attorney for defendants, that the defendants, 
under the statute, had within ten days after judgment to serve notice 
of appeal, but this does not avail them here. They did not appeal when 
judgment was rendered. After the defendants were convicted, and no 
doubt a plea by them to the court was made for leniency, the defendants 
paid the cost and agreed to move from the house where they were charged 
and convicted of keeping a disorderly house. The judgment reads: "The 
defendants consenting to this judgment." Defendants upon conviction 
had a right to appeal by giving notice in open court, if that was not done 
to serve written notice on the solicitor and the court, within ten days 
after the judgment. They would have then protected their constitution"a1 
rights of trial by jury in the Superior Court. They were charged with 
a misdemeanor and had a right to waive a trial by jury and consent to 
the judgment-this they did and cannot now be heard to complain. 

I n  S. v. Hartsfield, 188 N.  C., p. 360, i t  is said: "It is the general 
rule, subject to certain exceptions, that a defendant may waive the 
benefit of a constitutional as well as a statutory provision. Sedgwick 
Stat. and Const. Law, p. 111. And this may be done by express consent, 
by failure to assert i t  in apt time, or by conduct incon!&ent with a 
purpose to insist upon it. S. v. Mitchell, 119 N.  C., 784.'' 8. v. Berry, 
190 N. C., 363. 

I n  8. v.  Everitt, 164 N. C., 399, this Court said: "Where a defendant , , 

submits or is  convicted of a criminal offense and is metlent when the 
judge, in  the exercise of his reasonable discretion, suspends judgment 
upon certain terms, and does not object thereto, he is deemed to have 
acquiesced there'in, and may not subsequently be heard to complain 
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thereof;  a n d  i n  proper  instances i t  will be  presumed t h a t  t h e  court  
exercised such discretion." S. v. Tripp, 168 N. C., 1 5 3 ;  S. v. Hardin, 
183  N. C., p. 815. 

Whatever  m a y  be t h e  decisions of other  states, t h e  l a w  is  well settled 
by th i s  Cour t  against t h e  contentions of defendants. I t  will  be noted t h a t  
i n  t h e  affidavit of C. A. Lakey h e  did not controvert t h e  fact  t h a t  he  
consented t o  t h e  judgment. I t  i s  to  h i s  credit t h a t  h e  kept  t h e  "white- 
ness of h i s  soul." 

T h e  judgment  of t h e  court below i s  
Affirmed. 

J. H. WEARN AND W. R. WEARN v. NORTH CAROLINA RAILROAD 
COMPANY AND SOUTHERN RAILWAY COMPANY. 

(Filed 14 April, 1926.) 

1. Rail-Right of Way-Statutes-Wish-PresumIytions - Deeds 
and Conveyances. 

The statutory presumption of the width of a right of way acquired by 
grant or deed to a railroad company, cannot apply when the company has 
entered upon the land and constructed its roadway under a description 
limiting the width to  that of its present use, or otherwise limiting i t  to 
less than the statutory provision respecting it. 

2. Sam-Adjoining Lands. 
The presumption that  a railroad company acquires by grant or deed a 

full right of way in accordance with the width prescribed by statute, 
when the conveyance is silent thereon, cannot extend t o  lands adjoining 
those of the grantor whose owners are  not parties to the conveyance. 

3. S a m - E v i d e n M o n d u c t  or Ads of Partie-Intent. 
Where a railroad company has acquired a right of way by deed or 

grant, and the width thereof is left in doubt under the terms or expres- 
sion of the conveyance, the acts of the parties appearing from other con- 
veyances and records of court proceedings, etc., may be received in evi- 
dence to show the intent of the parties in respect to the width conveyed, 
which may only be done in case of ambiguity. 

A. Sam-mat ion  of Raad. 
Where a railroad company has entered upon lands and constructed its 

right of way under a n  indefinite power to do so in a grant or deed, with 
restrictions a s  to  the width or  occupancy, the location thus determined 
upon by the defendant will afterwards control the question of its perma- 
nent location, and the extent of its width under the restrictive terms of 
the conveyance. 

CLARKSON, J., not sitting. 
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Before Lane, J., at May Term, 1925, of NECIELENBURO. 
I n  1844 Peter M. Brown purchased lots 239, 240, 24:1, and 242, in 

Square 37, Ward 2, of the town of Charlotte, and also lots 237, 238, 
248, 249, 260, and 261, in Square 36 of said town. Brown also owned 
lots 271, 272, 282, and 283, in Block 37. Square 37 was situated on the 
east side of "A" Street, and Square 36 was situated on the west side 
of "A" Street. "A" Street was a public street of the town of Charlotte, 
extending from the corporate limits as defined at that time, in a wes- 
terly direction through the town. "A" Street was sitiiated between 
College Street on the west and B Street or Brevard Street on the 
east, and was therefore the first street east of College Street and parallel 
therewith. At the time of the transaction referred to in the complaint 
"A" Street was a part of a wheat field and not actually located. The 
map of the town of Charlotte did not show the width of the street, but 
at  the trial there was evidence tending to show that i t  was approxi- 
mately 22 feet wide. 

Fourth Street ran approximately east and west, parallel to Trade 
Street, being one block south of Trade Street, and intersected "A" 
Street. On 14 January, 1852, the Comnlorl Council of the town of 
Charlotte conveyed to the North Carolina Railroad "all that piece or 
parcel of land situated, lying and being in  the town of Charlotte and 
known in  the plan of said town by 'A' Street from the point from 
which said railroad enters the town of Charlotte on the northeast and 
through to the depot lots of said railroad, and also so much of lots 748, 
749 as described on the plot of said town as is necessary for the track 
of said road, it being understood and agreed on the par;  of said rail- 
road company that the crossing of said 'A' Street by the intersection 
of 3rd) 4th, 5th) 6th, 7th) 8th) 9th) and also Trade streets shall not be 
obstructed, etc." 

Thereafter, on 8 April, 1852, at  a meeting of the boa1.d of commis- 
sioners of the town of Charlotte, "it was resolved unaiiimously that 
'A' Street from the corporate limits of said town on the east to the 
depot lots, formerly the Asbury property, be appropriated to the use 
of the North Carolina Central Railroad Company, tog2ther with so 
much of any of the lots as now belong to said commissioners . . . 
as may be necessary for the construction of said railroad on condition 
that crossing said 'A' Street by the intersections of 3rd, 4th) 5th) 6th) 
7th) 8th) and 9th streets, shall not be obstructed so as to prevent or 
hinder free passage of all persons who may desire to pass ove r  said 
'A' S t ree t  or railroad, etc." 

On 22 January, 1852, Peter M. Brown, Thomas Trotter, Thomas J. 
Holton and other property owners owning property abut:ing said "A" 
Street executed and delivered to the North Carolina Railroad a deed 
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as follo\vs, to wit:  "Know all men by these presents, that we, who have 
hereunto subscribed our names and affixed our seals, all of the county 
of Mecklenburg and State of North Carolina, for and in consideration of 
the sum of one dollar to each one of us severally and respectively in hand, 
paid by the North Carolina Railroad Company, the receipt whereof is 
hereby acknowledged, and for the further consideration of the benefits 
and advantages which each one of us will severally and respectively 
derive from the construction of said railroad, have given, granted and 
surrendered, and by these presents do give, grant and surrender unto 
the said North Carolina Railroad Company the right, power and privi- 
lege by themselves their eT7ery tract or lot of land belonging to or owned 
by and held by us severally and respectively in the town of Charlotte, 
in said county, adjoining the next street lying to the east of College 
Street and running parallel therewith through and over which said lots 
and lands they may desire to construct their contemplated railroad, 
and to lay out and construct their said railroad on said lots and lands at 
their will and pleasure, and to use same so long as said company shall 
have the same use for the purposes of a railroad, and the said railroad 
shall continue, or the said comhany may have a corporate existence, and 
should said road cease to exist or said corporation dissolve and dis- 
continue their operations, then the right, power and privilege hereby 
granted shall cease and discontinue and the lands hereby granted shall 
revert. 

"It is further expressly understood that so much of said lots and 
lands on their eastern limits is hereby granted as the said company may 
deem necessary, together with said street east to construct the necessary 
track of their said railroad, with its appropriate and necessary excava- 
tions, embankments and culve~ts. 

"Witness our hands and seals this 22 January, 1852." 
Thereafter, on 3 April, 1852, Peter M. Brown conveyed to North 

Carolina Railroad Company in  fee lots 260 and 261, in Square 36, and 
lots 271, 282, and 283, in Square 37, said lots being further designated 
as follows: Bounded by Third Street, B Street, "A" Street, and the 
lots of the said P. M. Brown. 

Thereafter, a partition proceeding was instituted by the heirs at  law 
of P. M. Brown for the sale of lots 239, 240, 241, and 242, which is 
the property now in controversy, and on 29 September, 1876, deed was 
made by F. S. DeWolf, commissioner, to John L. Brown "conveying 
lots 240, 241, 242, and a fraction of lot 239, in  Square 37, fronting 357 
feet on Fourth Street, and bounded by B Street on the east and the 
North Carolina Railroad on the west. 

Thereafter the title to said land became vested in  L. W. Crawford, 
who conveyed to the plaintiffs J. H. and W. R. Wearn, on 16 January, 
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1895, by the following description: "All those certain loti3 or parcels of 
land in the city of Charlotte and known as  lots numbers 242, 241, 240, 
and all of lot 239 in Square 37, except so much of lot 239 3s is owned by 
the North Carolina Railroad, it being the intention to convey the three 
lots and fraction of another lot mentioned in the deed made by John L. 
Brown to the said Christiana E. Brown, dated 3 October, 1876, and 
recorded in the register's office in  Mecklenburg County in Book 15, 
page 233." 

The plaintiffs under their said deed entered into the possession of 
said land and have erected structures thereon. 

The plaintiffs allege: "That recently a controversy has arisen be- 
tween the plaintiffs and the defendants as to the right of way which said 
defendants acquired under and by virtue of the right of way deed from 
Peter M. Brown and others hereinbefore referred to, the plaintiffs 
claiming and contending that the defendants' right of way is and was 
confined by the terms of said deed to the location and maintenance of 
a single track in, along and over 'A' Street, and the defendants claiming 
and contending that they acquired by virtue of said right of way deed 
a right of way of the width of 100 feet on each side of the center line 
of its railroad as originally located on 'A' Street, between Third and 
Fourth streets in said city." 

This suit, therefore, was brought by plaintiffs to remove a cloud from 
their said title arising from the clai'm of defendants of a right of way 
over said lots 239 and 240 abutting "A" Street. The defendants offered 
evidence tending to show that its track was originally laid east of "A" 
Street over and along lot 239 claimed by the plaintiffs, and that said 
main line track is now 18.76 feet east of "A" Street and upon said lot 
239, and introduced in  support of said claim the testimony of old men 
to the effect that the main line track was now i n  the same location as 
i t  was originally laid in  1853 or 1854. 

The issues and answers of the jury thereto were as follows: (1)  Are 
the plaintiffs the owners in  fee simple of lots Nos. 240, 241, 242, and 
239, Square 37, of the city of Charlotte, and bounded by Brevard 
Street on the east and the North Carolina railroad on the west? A. 
Yes. (2)  I f  so, have the defendants any right or easement over said 
lots or any of them? A. Yes. (3)  I f  so, how fa r  east of the easterly 
limits of "A" Street does such right or easement extend over and upon 
the said lots or any part of them? A. 39 feet. 

The defendants objected to the issuea so submitted to the jury, and 
tendered the following issues: (1)  Were any of the tracks or necessary 
fills connected therewith originally located on the lots Nos. 239, 240, 
241, and 242, i n  Square 37, of Charlotte at  the southeast corner of 
intersection of south "A" Street and east Fourth Street? (2) I f  so, 
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where was the center line of main line track as originally located at 
said points? ( 3 )  Where was the center line of main line track of said 
land located on 3 October, 18762 

Judgment was entered upon the verdict as rendered by the jury, and 
defendants appealed. 

Camler & Cansler and John M. Robinson for plaintiffs. 
W .  C.  Davis and Manly, Hendren& Womble for defendunts. 

BROGDEN, J. The question presented by the record is whether or not 
the defendants have an easement or right of way over the lands of plain- 
tiffs; and, if so, the extent of such easement or right of way? 

An easement or right of way, under the law, is acquired by three 
methods, to wit:  ( 1 )  Purchase or grant;  ( 2 )  condemnation; ( 3 )  statu- 
tory presumption. Barker v. R. R., 137 N.  C., 214; Grifi th v. R. R., 
ante, 84. 

The defendants claim an easement by virtue of grant from the town 
of Charlotte and from Peter M. Brown, plaintiffs' predecessor in title, 
and also by virtue of section 29 of charter of the North Carolina Rail- 
road providing "that in  the absence of any contract or contracts with 
said company in relation to lands through which the said road or its 
branches may pass signed by the owner thereof, . . . it shall be 
presumed that the land upon which the road or any of its branches may 
be constructed, together with a space of 100 feet on each side of the 
center of said road has been granted to the said company, by the owner 
or owners thereof, . . . unless the person or persons owning the 
said land . . . shall apply for an assessment of the value of said 
land . . . within two years next after that part of said road which 
may be on said land was finished." 

The law of North Carolina as declared in many decisions is to the 
effect that if a railroad company enters upon land under a deed or 
grant from the owner which purports to convey an unrestricted right 
of way and no definite quantity or width of land is  specified, and there- 
after constructs its road thereon, then i t  is presumed that the owner has 
granted to the company the width designated in  the charter or i n  the 
general statute. This statutory presumption therefore applies: (1) 
I n  the absence of a contract between the parties; (2) where the con- 
tract purports to convey an unrestricted right of way and no definite 
quantity or width is specified; (3)  only against owner across or over 
whose land the track is constructed. R. R. v. Olive, 142 N. C., 257; 
Earnhardt v. R. R., 157 N. C., 358; HBndrix v. R. R., 162 N. C., 9; 
R. R. v. Bunting, 168 N. C., 580; Tighe v. R. R., 176 N. C., 239. It 
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has also been determined that a railroad company cannot claim under a 
deed and also under a statutory presumption. Hickory v. R. R., 137 
N. C., 189. 

Applying these principles of law, it is obvious that if the North Caro- 
lina Railroad actually built and constructed its tracks in "A" Street 
that it can claim no easement by virtue of presumption in the lands of 
the plaintiffs because the presumption applies only against the owner 
across whose land the track is built. 

The vital and determinative proposition, therefore, is to determine 
whether or not the railroad was originally constructed in ('A" Street or 
east of "A" Street across the Brown land. 

The plaintiffs assert that the track was so constructed in "A" Street, 
and the defendants assert that the track was constructed 18.76 feet east 
of "A" Street and on lot 239. 

I n  order to arrive at the merit of this proposition it will not be 
amiss to consider the construction placed by the parties upon the con- 
tract before the controversy arose. Williston on Contracts, vol. 2, 
sec. 623, states: "The interpretation given by the parties themselves to 
the contract as shown by their acts will be adopted by the court, and to 
this end not only the acts, but the declarations of the parties may be 
considered. But if the meaning of the contract is plain, the acts of the 
parties cannot prove a construction contrary to the plain meaning. 
Such conduct of the parties, however, may be evidence of a subsequent 
modification of their contract." The principle thus announced is rein- 
forced by the following language from Lewis v. Nunn, 180 N. C., 164: 
"There can be no doubt that in  determining the meaning of an in- 
definite or ambiguous contract, the construction placed upon the con- 
tract by the parties themselves is to be considered by the court. . . . 
I n  fact, where, from the terms of the contract or the language em- 
ployed, a question of doubtful construction arises, and i t  appears that 
the parties themselves have practically interpreted their contract, the 
courts will generally follow that practical construction. It is to be 
assumed that parties to a contract know best what was meant by its 
terms, and are the least liable to be mistaken as to its in1;ention." Guy 
v. Bullard, 178 N. C., 228; Plumbing Co. v. Hall, 136 N. C., 530; 13 
C. J . ,546 ;  6 R .  C. L., 852. 

So that, we are led to inquire as to whether or not the railroad com- 
pany contended in  the beginning that i t  had a right of way of 100 feet 
over the land of Brown, plaintiffs' predecessor in title. The plaintiffs 
assert that the defendant never contended it had any easement or right 
of way east of "A" Street until recently, and that the defendant recog- 
nized that its right of way was confined to "A" Street. I n  cmppo.rt of this 
contention the plaintiffs refer to the fact that in April, 1852, the North 
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Carolina Railroad Company purchased from Brown four lots in the 
same square with lot 239, now in  controversy, and that said deed de- 
scribed the land therein conveyed as follows: "Bounded by Third Street, 
B Street, and 'A' Street," thereby recognizing that Brown's land ex- 
tended to "A" Street for the reason that this deed was some months sub- 
sequent to the alleged right-of-way deed from Brown to the defendants. 
Further reference is made to the fact that the defendant purchased 
from one Trotter, who signed the alleged right-of-way deed with Brown, 
a strip of land described as follows: "Beginning at the intersection of 
Sixth Street with 'A' Street on the southeast side of 'A' Street; 
thence along the line of Sixth Street 42 feet to a stake; thence south- 
west 42 feet from 'A' Street and parallel with the same to a stake in 
the lots owned by said company; thence at  right angles with the said 
line 42 feet to 'A' Street; thence to the beginning, being 42 feet off 
of the end of lots Nos. 384 and 385 in  Square 55 in the plan of the 
town of Charlotte, and extending from Sixth Street along 'A7 Street 
the whole width of said lots, and 42 feet wide." This deed was made 
in 1855 after tho Brown and Trotter deed above referred to. Plaintiffs 
assert that the very fact that the defendants were purchasing 42 feet 
of land on "A" Street from Trotter, if they already had a right of way 
from Trotter on "A" Street, would be unreasonable, and that this fact 
shows that at  that time the defendants did not interpret the Brown and 
Trotter deed as conferring any easement or right of way east of "A" 
Street. I n  further support of this contention, the record discloses that 
on 13 May, 1880, the North Carolina Railroad and the Richmond 8: 
Danville Railroad, its lessee, instituted a suit in hfecklenburg County 
against the Carolina Central Railroad and others. I n  the complaint 
filed by the North Carolina Railroad in that action are the following 
allegations : 

"That the North Carolina Railway Company T V ~ S  and is the ex- 
clusive owner in fee of the right of way extending 100 feet on each 
side of its track, measuring from the center of all the lands lying be- 
tween the point of intersection and the tracks of the said Carolina Cen- 
tral Railway Company and the Korth Carolina Railway Company and 
the old boundary line of the town of Charlotte at  the foot of 'A' 
Strcet, a distance of about 1,200 feet, and also i s  t h e  owner in fee of the 
~ z c l u s i v e  r igk t  of w a y  along 'A' Street in said ci ty  from the said o7d 
boundary line to  Second Street where i t s  depot i s  located. The ex- 
clusive r ight  of w a y  of 'A' S t r e d  in the  ci ty  of Charlotte zvas obtained 
h y  grant f rom the  town of Charlotte and the riqhl of u a y  over the  re&- 
due of i t s  line z r a s  obfuinpd b y  grants from the owners in  fee of t h e  
lands over which i t s  l ine is located. 
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"That the North Carolina Railway Company and it81 lessee or co- 
plaintiff have been using and occupying as a portion of the main road 
a track over this said right of way continuously since the year 1853, 
and have also used and occupied one side track on each side of the main 
track over a portion thereof for said period. 

"That in order to bring about prompt and efficient transportation of 
said freight and passage to provide for the constantly increasing volume 
of business, it has become necessary, as plaintiff believes, to we the 
entire right of way along 'A' Street to the old boundury line and to cow 
s t w t  additional tracks thereon t o  the junction of -the Atlanta and 
Charlotte Airline Railway which said tracks will require the entire 
right of way along said street for its construction and the plaintiffs are, 
accordingly, about to commence the constrmction of such additional 
track along 'A' Street. 

"That the defendants, in violation of the rights of the plaintiffs and 
in defiance of law, and without having had the said right of way con- 
demned or without any other colorable right so to do, have entered, 
with a large body of men thereon and, although forbidden by plaintiff 
so to do, are proceeding to take up and remove the earth along the 
plaintiffs' said right of way on 'A' Street and beyond, and are threaten- 
ing to occupy plaintiffs' entire right of way by constructing a track or 
tracks thereon for its own use for the entire distance froin the point of 
intersection of plaintiffs' and defendants' road to the defendants' said 
depot on Trade Street. 

"That unless defendants are restrained by an order of this honorable 
court from thus interfering with plaintiffs in the constnlction of their 
said tracks and the use and occupation of their said right of way, there 
wi71 not be remaining a sufficient space over the said right of way for 
the construction of the tracks now necessary for the plaintiffs' use." 

These allegations, by a fair interpretation, practically compel the 
conclusion that the defendant claimed "A" Street as a right of way, 
and that they were resisting the use of "A" Street as a right of way by 
the Carolina Central Railroad Company for the reason that the said 
"A" Street was not wide enough to accommodate both railroad tracks 
as set out in paragraph 23 of their complaint. Therefore, if the right 
of way of the defendant was in "A" Street and its tracks laid therein, 
then there would be no presumption of any easement or right of way in 
the Brown land for the obvious reason that the track wall not laid over 
or across his land. 

I t  must also be observed that the Brown rind Trotter deed does not, 
upon its face, purport to be a full right-of-way deed. The restrictive 
clause in the deed is as follows: "It is further expressly understood that 
so much of said lots and lands on their eastern limits is hereby granted 
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as the said company may deem necessary, together with said street east 
('A' Street), to construct the necessary track of their said railroad with 
its appropriate and necessary excavations, embankments and culverts." 

I t  would therefore appear from this language that the land granted 
in the Brown deed was for only so much of the land, which added to 
the right of way in the "street east" (or "A" Street) as was necessary 
for the construction of a track, excavations, embankments and culverts. 
This restrictive clause is in the nature of a particular description, the 
function of which is to abridge and limit, but not to enlarge the general 
description. Carter v. White, 101 N. C., 30; Cox v. McGowan, 116 
N. C., 131; Potter v. Bonner, 174 N. C., 20. 

The necessary conclusion, therefore, is that the deed in  controversy 
is not and was not intended to be a full right of way deed, but rather a 
deed for a restricted area to be used with other land. So that, i t  would 
be immaterial as to whether the track of defendant was actually laid 
in  "A" Street or upon the Brown land, for the controlling reason that 
when the defendant accepted the deed restricting and limiting the 
amount of land to be used for railroad purposes, i t  cannot be permitted 
to extend its user or easement beyond that portion of said land actually 
used and occupied. This construction of the deed in question and the 
effect of the restrictive clause referred to is established in the decision 
of Tighe v. R. R., 176 N. C., p. 239. I n  the Tighe case there was a 
restrictive clause and evidence to show that only a portion of the land 
was used and occupied by the railroad company under said restrictive 
clause, and the finding of the jury as to the extent of the easement and 
judgment thereon was upheld. 

The record in this case and the principles of law involved lead un- 
erringly to the conclusion that, whether the tracks of defendants were 
originally laid in "A" Street or not, neither the presuhption contained 
in defendants' charter nor in the statute applies in  this case. T h e r e  
fore, the rights of the defendants are confined to the Brown and Trotter 
deed referred to. As this deed grants only a limited or restricted right 
of way, the defendants are confined to that portion of the land used 
and occupied by than. 

The conclusion of the whole matter resolves itself into four clear cut 
propositions, as follows: (1) All claim or right to an easement east of 
East Street over the lands of plaintiffs flows from (a )  a statutory pre- 
sumption, or (b) the deed from Brown and others to the defendants' 
predecessor in title. (2) I f  the road was contracted and built in "A" 
Street, the statutory presumption cannot apply for the reasons given 
herein. (3) I f  the road was actually constructed east of "A" Street, 
the statutory presumption cannot apply because the Brown deed, by its 
plain terms, is not, and does not purport to be a full or unrestricted 
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right-of-way deed. (4)  As the Brown deed conveys only a portion of a 
right of way or a restricted easement, the defendants are limited to the 
easement granted, and the jury has found that the extent of the ease- 
ment east of ('A" Street is 39 feet. 

There are serious exceptions in  the record, but these exceptions in the 
main grow out of evidence and principles of law relating to contentions 
as to whether the road was constructed in  "A" Street or east of "A" 
Street. Under the construction of the deed and the interpretation of 
the principles of law applicable to the merits of the controversy given 
by us, these exceptions become immaterial. 

The importance to the parties of the questions involved has required 
a diligent and careful examination of the principles of law involved in 
the case. I n  this investigation the accurate and comprehensive briefs 
filed by counsel have been of great service. 

Upon a consideration of the whole record, we are constrained to hold 
that the cause has been properly tried, and that a just judgment has 
been rendered. 

No error. 

C L A R I ~ O N ,  J., not sitting. 

CITY O F  GREENSBORO v. COUNTY O F  GUILFORD. 

(Filed 14 April, 1926.) 

A later statute repeals a prior one on the same subject-matter when 
irreconcilable therewith, or to the extent of the provisions that are repug- 
nant. 

-4 public-local law allowing a city or municipal court to recover against 
a county the costs in certain criminal convictions where the prisoner is 
sentenced to be worked on the public roads of the county. and a general 
statute then upon the same subject, are to be construed in pad materia. 

Where a public-local law permits the costs of a municipal court to 
be recovered from a county upon conviction of a criminal offense in 
certain instances, and a general statute in existence at the time of the 
enactment of the local statute provides specifically for one-half of the 
costs, this provision will be construed in pul-i materia with the general 
law, and the intent and meaning of the local lam will be to permit a 
recovery of one-half the costs only. C. S., 1259. 
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APPEAL by plaintiff from Schenck, J., a t  October Term, 1925, of 
GUILFORD. Affirmed. 

T h e  plaintiff and the defendant have agreed to the following statement 
of facts : 

"1. That  the plaintiff is a municipal corporation created and existing 
under and by virtue of the laws of the State of North Carolina. 

"2. That  the defendant is a quasi-municipal corporation created and 
existing under and by virtue of the laws of the State of North Carolina. 

"3. That  chapter 651 of the Public Lams of North Carolina for 1909, 
is the act creating the municipal court of the city of Greensboro, and 
said act is hereby made a part  of this agreed case; and that  C. S., 1259, 
is hereby referred to as par t  of this agreed case. 

"4. That  during the months of Ju ly ,  August, September, October, 
Kovember and December, 1924, the follows cases, among others, were 
heard and disposed of in said court :  Nos. 5619, 5620, 5404, 5790, 5945, 
5949, 5978, 5011, 6078, 6075, 6045, 6178, 6432, 6576, 6571, 6668, 6780, 
5377, 6891, 6859 and 6897; that  in none of said cases was the defendant 
therein charged with any capital crime, or with forgery, perjury or 
conspiracy; that  i n  each of said cases the defendant plead guilty or was 
convicted and was sentenced to serve a specified term either on the 
county roads or in the county workhouse of the county of Guilford; 
tha t  fine and costs were not imposed and the defendants thereafter not 
sentenced to work out said fine and costs upon failure to pay the same; 
and that  each judgment and sentence has been carried into effect. 

"5. That  the total costs taxed in said cases by the said court amounted 
to $245.70. 

"6. That  i n  each of the cases mentioned in paragraph 4 above, there 
were taxed in the bill of costs, in addition to the patrol wagon costs and 
the costs of board hereinafter mentioned, the following costs: Judge, 
$2.00; city attorney, $2.00; clerk, $3.00; police for making arrest, $1.50; 
police for subpcenaing witnesses, $0.50; jail fee, $1.00; that  the said 
costs were those allowed by law in said cases to be taxed against the 
defendants therein by the said mur~icipal court ;  that  the total of the 
costs thus taxed in each of the said cases amounted to $10.00; and that  
the total of said costs thus taxed in all the cases mentioned in paragraph 
4 above arnounted to $210.00. 

"7. That  in said cases in  addition to other costs taxed, costs for meals 
were taxed in certain cases as follows: 5619, $0.35; 3404, $0.35; 5790, 
$0.35; 5945, $1.40; 5949, $1.05; 5011, $1.05; 6078, $1.05; 6178, $0.35; 
6432, $0.55; 6576, $0.35., 6668, $1.40; 6780, $1.40; 5377, $2.80; 6891, 
$1.05; 6859, $1.05; 6897, $0.35; that  such costs were allowed by law and 
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were properly taxed against the defendants; and that the total costs 
thus taxed is $14.70. 

"8. That in each of the cases specified in paragraph 4 above there was 
taxed in the bill of costs a patrol wagon cost of $1.00; that in each of 
said cases the patrol wagon was used in conveying the prisoner at the 
time of his arrest to the city jail; that such cost was reasonable in 
amount if it was allowed by law and properly taxed in  the bill of costs; 
that the total costs thus taxed in the cases mentioned in paragraph 4 
amounted to $210.00. 

"9. That cases 5619 and 5620, mentioned in paragraph 4 above, were 
against the same defendant and were tried and disposed of the same day; 
that in 5619 the defendant was charged with having whiskey for sale, 
that she was found guilty on said charge, and was sentenced to serve three 
months in  the county workhouse; that in 5620 the same defendant was 
charged with prostitution, that she was found guilty on said charge, and 
was sentenced to serve sixty days in the county workhouse; that the bill 
of costs in each case was the same; and that in the seconlsl of said cases 
no jail fee or patrol wagon fee should have been taxed in the costs, such 
fees having been already taxed in the first of said cases. 

"10. That the defendant has waived notice of claim and all other 
formalities and prerequisites to the bringing of a suit agamst the county 
of Guilford in order that the matters in controversy between the plaintiff 
and the defendant may be speedily settled. 

"11. That upon the foregoing statement of facts the plaintiff contends 
that it is entitled to recover of the defendant the full ainount of costs 
taxed in  the cases mentioned in paragraph 4 above, kcluding the cost of 
$1.00 for patrol wagon taxed in each of said cases and the costs taxed in 
both of the cases numbered 5619 and 5620, with the exception of $1.00 
jail fee and $1.00 patrol wagon fee taxed in case No. 5620, the total 
costs which plaintiff contends it is entitled to recover of the defendant, 
being $243.70; while the defendant contends that upon the foregoing 
statement of facts the plaintiff is not entitled to recover of the defendant 
any of the costs taxed for the patrol wagon in the cases mentioned in 
paragraph 4 above, that the plaintiff is entitled to recover of the de- 
fendant costs in only one of the cases numbered 5619 rind 5620, and 
that of the costs properly taxed in the cases mentioned in paragraph 4 
above the plaintiff is entitled to recover of the defendant only one-half 
of said costs and not the whole amount thereof. 

"12. That this matter is submitted to the court in order that the fol- 
lowing matters in controversy between the plaintiff and the defendant 
may be determined: 

"(a) Was a patrol wagon fee properly taxed in the bill of costs in 
the cases mentioned in paragraph 4 of the agreed statement of facts? 
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"(b) I s  the defendant liable to the plaintiff for the costs taxed in  both 
of the cases numbered 5619 and 5620, with the exception of the jail fee 
and patrol wagon fee taxed in 56208 

"(c) I n  the cases mentioned in paragraph 4 of the agreed statement of 
facts, is the defendant liable to the plaintiff for the full amount of the 
costs taxed in said cases or for only one-half thereof ?" 

On the agreed statement of facts, the following judgment was rendered : 
"This cause coming on to be heard before the Honorable Michael 

Schenck, judge of the Superior Court, upon the agreed statement of facts 
submitted by plaintiff and defendant; and after argument of counsel 
for both parties in said cause: I t  is ordered, adjudged and decreed: 

First. That the patrol wagon fee is a proper fee to be taxed in  the 
bill of costs in the cases against the defendants mentioned in paragraph 
four of the agreed statement of facts, and the county of Guilford is 
liable to the city of Greensboro for one-half of said patrol wagon fee in 
said cases. 

Second. That the county of Guilford is liable for one-half of the cost 
of both of the cases numbered 5619 and 5620, with the exception of the 
jail fee and patrol wagon fee taxed in No. 5620. 

"Third. That the county of Guilford is liable to the plaintiff for 
only one-half the full amount of costs taxed in the cases mentioned in 
paragraph four of said agreed case. 

"Fourth. That the defendant recover of the plaintiff the costs of the 
action to be taxed by the clerk." 

To the action of the court in signing the foregoing judgment, the 
plaintiff excepted, assigned error and appealed to the Supreme Court. 

R o b t .  Moseley  for plaintif f .  
J o h n  N .  W i l s o n  for defendant. 

CLARKSON, J. The first two questions presented to the court below 
are the question as to the patrol wagon fee and the question as to the 
costs taxed in cases 5619 and 5620, having been decided in favor of 
plaintiff, and the defendant having neither excepted to the judgment nor 
appealed therefrom, neither of these matters is now presented to this 
Court for review. And it having been agreed that all other items enter- 
ing into the bills of costs were properly taxed, there is no question 
presented to this Court, as to the validity of any individual item of 
costs. The sole question, therefore, presented by this appeal is whether 
of the whole costs taxed in the 21 cases (exclusive of the two items 
amounting to $2, which it is agreed were not properly taxed in No. 
5620), the county is liable for the whole, $243.70, or for only one-half, 
$121.85. The plaintiff bases its contention that the county of Guilford is 
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liable for the whole of said costs on the provisions of the act creating 
the municipal court--chapter 651 of the Public Laws of 1909. The de- 
fendant bases its contention that the county of Guilford i e  liable for only 
one-half of said costs on the provisions of C. S., 1259. 

We quote the general principles of law bearing on the subject: I n  
25 R. C. L., p. 929, sec. 178, it is said: "It is well settled that a special 
or local law repeals an earlier general law to the extent of any irreconcil- 
able conflict between their provisions, or speaking more accurately, it 
operates to engraft on the general statute an exception to the extent of 
the conflict. 

I n  S. v. Kelly, 186 N. C., p. 371, it is said: " 'Where two statutes are 
thus in conflict and cannot reasonably be reconciled, the latter one repeals 
the one of earlier date to the extent of the repugnance.' Comrs. v. Hen- 
derson, 163 N.  C., 120; Road Comrs. v. Comrs., 186 N. C., 202. 'Between 
the two acts there must be plain, unavoidable and irreconcilable repug- 
nancy, and even then the old law is repealed by implication only pro 
tanto to the extent of the repugnancy.' 36 C. L. P., p. 1047. Every 
affirmative statute is a repeal by implication of a prior affirmative 
statute, so far  as i t  is contrary to it, for the maxim is leges posferiores 
priores contraries abrogant (later laws abrogate prior laws that are con- 
trary to them). S. v. Woodside, 31 N. C., 500; Black's Law Dictionary." 
Felmet v. Comrs., 186 N. C., 252; Waters v. Comrs., ibid., 731; Blair v. 
Comrs., 187 N. C., 489; Cam v. Little, 188 N. C., 111 ; dsheville v. 
Herbert, 190 N. C., 732. 

C. S., 1259, is as follows: "If there is no prosecutor in a criminal 
action, and the defendant is acquitted, or convicted and unable to pay 
the costs, or a nolle prosequi is entered, or judgment arrested, the 
county shall pay the clerks, sheriffs, constables, justices and witnesses 
one-half their lawful fees; except in capital cases and in prosecutions 
for forgery, perjury, or conspiracy, when they shall receive full fees. No 
county shall pay any such costs unless the same is approved, audited 
and adjudged against the county as provided in this cha,pter." 

This payment by the county of half fees has been the general policy 
of the State for long years. I n  Guilford v. Comrs., 120 N .  C., p. 23, 
decided as far  back as 1897, this act was construed and it is there said: 
L' At common law the sovereign never paid or recovered cor~ts." 

The municipal court of the city of Greensboro was established by 
chap. 651, Public Laws 1909. See. 23 is as follows: "That whenever 
under a judgment of the said court any defendant is sentenced.to the 
common jail of the county of Guilford to work on the public roads or 
in the county workhouse of said county, or to pay a fine and the costs of 
the action, or the costs only, as provided in this act, and said defendant 
is imprisoned in the common jail aforesaid, and assigned to the public 
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roads or the county workhouse of said county as aforesaid, for the pur- 
pose of working out said fine and costs, or the costs only, as the case 
may be, and such judgment is carried into effect, the said county of 
Guilford shall be liable for and shall pay to the treasurer of the city of 
Greensboro the amount of the costs taxed in said case." The other sections 
of the act we do not think throw light on the subject and need not be 
considered. 

When this section of the Municipal Court Act was enacted the general 
State law was to the effect that counties in criminal actions u-ere only 
liable for "one-half their lawful fees," except in certain cases not 
material here. With this public act in force applicable to the whole 
State,-the Municipal Court Act-a special act was passed '(the said 
county of Guilford shall be liable for and shall pay to the treasurer 
of the city of Greensboro the amount of the costs taxed in said case." 
Does this language make an irreconcilable conflict with the general 
State act? I f  it does, under the decisions of this State, it is an exception, 
and the county would be liable for full costs. But we cannot so hold. I f  
the ~eg is la tu ie  had intended that the county pay full fees, it could 
have said so and clearly made an exception. The general law in existence 
was that a.county was liable to pay only ('one-half their lawful fees," and 
that was all that could be taxed against a county. Between the two 
acts there must be plain, unaroidable and irreconcilable repugnancy. I t  
is apparent that there is not such a conflict and the two acts should be 
construed in pari materia. Asheville v. Herbert, supra, p. 733. "The 
amount of the cost taxed" means the costs the law allows to be taxed 
against a county, which is one-half. To make an exception, the language 
should be clear and not ambiguous. I f  it was the intention of the Legis- 
lature to make an exception from the general statute, it could have easily 
said that the county should be liable for full fees or used other appro- 
priate language showing an unmistakable intent. 

The judgment of the court below is 
Affirmed. 

FINLEY SMITH v. THE SAFETY COACH LINE, IKC. 

(Filed 14 April, 1926.) 

Evidence--Questions for Jury-Nonsuit. 
Where the plaintiff in an action to recover damages from a collision 

caused by the negligence of the defendant in operating one of its auto 
busses carrying passengers for hire, with the automobile which he was 
driving, the plaintiff has testified of his own knowledge that the bus 
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which struck his automobile was owned by defendant, the fact that he 
has also testified that the name of the bus was that of one not owned by 
the defendant, and later that it was the name of a bus owned by it, and 
being the only evidence on this point, raises a question for the jury, the 
weight and credibility of the evidence being a question of fact for the 
jury, and not one of law, and a motion as of nonsuit is properly denied. 

CIVIL ACTION, tried before Carlton, Emergency Judge, and a jury at  
December Special Term, 1925, of ALAMANCE. 

The plaintiff alleged that about midnight on a certain night in 
October, 1924, at  or near the village of Sedalia, his automobile collided 
with a bus owned and operated by the defendant; that at the time of the 
collision the said bus or safety coach was approaching him upon the 
highway with only one headlight burning and being driven on the 
wrong side of the road, and otherwise operated in a ca.*eless, reckless, 
unlawful, illegal and wanton manner. There was evidence tending to 
show that at  the time of the collision the roads were wet and slippery 
and that the driver of the bus, after the collision, stated in substance 
that he knew he was going to hit plaintiff's car but was not taking any 
chances in running off the road; that the last time he r m  off the road 
it took him six hours to get back, and that he was behind his schedule 
anyway. On direct examination the plaintiff testified that the bus 
that struck his car was named "The Sheik" and was dr ven by a man 
named Childress. There was also testimony tending to show that the 
defendant did not own a coach named "The Sheik'' but did own at the 
time a bus named "Miss Burlington." There was also evidence tending 
to show that the plaintiff immediately after the collision ~ ta ted  that the 
name of the bus that struck him was ('Miss Burlington." Graham 
Cates, witness for plaintiff, and who was in the car with plaintiff at the 
time of the collision, testified: "I have ridden on that cbar since then. 
Mr. Childress was operating it when I rode on it. I know the Safety 
Coach Company was operating it. Mr. Walker, an employee of the 
Safety Coach, told me he was working for the Safety Coach people. 
I bought a ticket from him to Greensboro. He  told me it was the Safety 
Coach Bus that hit us." 

This testimony was admitted without objection. 
The judgment was as follows: "This cause coming on to be heard and 

being heard before his Honor, Luther M. Carlton, judge presiding and 
a jury, and issues having been submitted and answered as follows: 
First. Were the plaintiff and his car injured by the negligence of the 
defendant as alleged in the complaint? A. Yes. Seconcl. What com- 
pensatory damage, if any, is the plaintiff entitled to recover of the de- 
fendant? A. $150.00. Third. What punitive damages, if any, is the 
plaintiff entitled to recorer of the defendant? 8. $200.00. I t  is there- 
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fore ordered, adjudged and decreed that the plaintiff have and recover 
of the defendant the sum of three hundred and fifty dollars together 
with the costs of this action, to be assessed by the clerk." 

From the judgment as rendered the defendant appealed. 

Carroll & Carroll for defendant. 

BROODEN, J. The controlling question presented by the record is 
whether or not there was sufficient evidence to take the case to the jury. 
The defendant contends that there is not such evidence by reason of the 
fact that the plaintiff testified that the name of the bus that struck 
him was "The Sheik," which was not owned by the defendant, and that 
thereafter during the trial the plaintiff testified that the name of the bus 
which caused the injury, was "Miss Burlington," said bus being owned 
by the defendant. Irrespective of the name of the bus, the witness Cates 
testified, without objection, that after the collision he had ridden in the 
same bus that caused the injury, and that he knew of his own knowledge 
that said bus was operated by the defendant. So that, the defendant's 
contention as to the insufficiency of the evidence rests upon the sole 
proposition that conflicting evidence ought not to be considered by a jury 
in the trial of causes. I n  Shell v. Roseman, 155 N. C., 90, this Court 
has held that conflicting statements of a witness in regard to or concern- 
ing a material or vital fact does not warrant a withdrawal of the case 
from the jury. I t  affects only the credibility of the witness, and there- 
fore, where inconsistent and conflicting statements are made by a witness 
or a party, the judge has no power to determine which is correct. This 
function belongs exclusively to the jury. To the same effect is ChrZst- 
man v. Hilliard, 167 N. C., p. 5, where plaintiff testified on direct 
examination that he could not state whether the land in controversy 
was embraced in the deed or not. Thereafter on cross-examination he 
testified that the land was embraced in the deed. The trial judge there- 
upon nonsuited the plaintiff and under the principles of law heretofore 
established by the Court, the nonsuit was held to be error. Ward v. Mfg. 
Co., 123 N. C., 248; Barnett v. Smith, 171 N. C., 535; Evans v. Lumber 
Co., 174 N. C., 31; Bank v. Brockett, 174 N. C., 41; Newby v. Realty 
Co., 182 N. C., 34; Shaw v. Handle Co., 188 N. C., 236; I n  re Fuller, 
189 N. C., 512; Lee v. Brotherhood, ante, 359. 

The charge of the able trial judge covered every phase of the testimony 
and correctly applied the rules of law pertinent thereto, and the judgment 
as written must stand. 

No error. 
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A. K. MOORE v. CITY O F  GREENSBORO. 

(Filed 14 April, 1926.) 

Municipal Corporations--Cities and TowneTaxatim-E'andeAbattoir 
-Police Powers-Health-Approval of Voters-Conc3titutional Law. 

The erection of an abattoir by a city for the slaughter and inspection 
of cattle and beef for the consumption of its citizens, comes within the 
police power of the municipality for the preservation of the public health, 
and is for a governmental purpose, a necessary espense, not requiring 
the question of the issuance of bonds therefor to be submitted to the 
voters thereof for their approval. Const. of N. C., Art. V I I ,  see. 7. 

APPEAL by plaintiff from F i n l e y ,  J., a t  February Term, 1936, of 
GUILFORD. Affirmed. 

B. T .  W a r d  for  p la in t i f f .  
Rober t  l l loseley for d e f e n d a n t .  

QDABIS, J. Pursuant to the Municipal Finance Act (C. S., ch, 56, 
Art. 23) the city council of the city of Greensboro passed an ordinance 
providing for the sale of bonds in an amount not exceeding $65,000 for 
the purpose of buying a site and erecting thereon and equipping a11 
abattoir for the benefit of the ci ty;  providing also for the annual levy 
and collection of a tax to pay the interest as it accrues and the bonds 
as they mature. T h e  ordinance has not been submitted to and approved 
by a majority of the qualified voters in the city, and i t  is the intention 
of the city council immediately to advertise and sell the bonds without 
calling an  election. The suit was brought to enjoin the city from issuing 
the bonds on the ground that  an abattoir is not a necessary municipal 
cLspenwr. H i s  Honor adjudged that  it is a necessary expense; so the only 
point for decision is the correctness of his judgment. 

< <  h o  county, city, tonn o r  other nlunicipal corporation shall contract 
any debt, plrdge its faith or loan its credit, nor shall ali,y tax be levictl 
or collectctl by any officers of the same except for the necessary expenses 
thereof, unless by a vote of tlic majority of the qualified ~ ~ o t e r s  therein." 
Const., Art. VII ,  see. 7 .  I n  I l c n d c r s o n  2 ) .  11-ilrnington, ante, 269, we 
had occasion to say:  "The tlecisions heretofore rendered by the Court 
makc the test of a 'necessary expense' the purpose for which the  expense 
is to be incurred. I f  the purposc is the maintenance of thl: public peace; 
if it partakes of a govcrnniental nature or purports to be an exercise by 
tlic city of a portioll of thrl State's delcgatctl sovereignty; if,  in brief, it  
involvcs a necessary go~ernmenta l  expense-in these cases the expense 
rcquiretl to effect the purpose is 'necessary' within the meaning of Art .  
T I I ,  sec. 7 ,  ant1 the power to incur such expense is not dependent on the 
 ill of the qualified voters." The  immediate inquiry, therefore, is 
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whether the purchase of the site and the building of an abattoir is a 
governmental expense. 

I n  his complaint the appellant says that the proposed abattoir is to 
be used as a place where animals may be inspected and slaughtered; 
also where meat may be inspected before it is exposed to sale on the 
market. Such inspection may be referred to the exercise by the city 
of the delegated police power of the State. That this power may be 
delegated to a municipal corporation is no longer to be questioned. 
S.  v. Austin, 114 N.  C., 855; S.  u. Vanhook, 182.N. C., 831; Gunter v. 
Sanford, 186 N.  C., 452; S.  v. Weddington, 188 PIT. C., 643. The enforce- 
ment of police regulations is a governmental function, 19 R. C. L., 
697(a), and it has been said that upon the exercise of this power depend 
the life, safety, health, morals, and the comfort of the citizen, the enjoy- 
ment of private and social life, the beneficial use of property, and the 
security of social order. Slaughterhouse cases, 16 Wall, 62. I t  is upon 
this principle that the expense of providing water, sewerage, a fire de- 
partment, a markethouse, an incinerator, and similar improvements is 
deemed to be the necessary governmental expense of a city or town. We 
see no sound reason why the principle should not extend to and include 
an abattoir, which is intended as a protection against disease. Henderson 
v. Wilmingtom, supra; Storm v. Wrightsville Beach, 189 N.  C., 679; 
Scales v. WinstowSalem, ibid., 469; Dayton v. Asheville, 185 N.  C., 12. 
We think the judgment should be 

Affirmed. 

E. T. KEARNS, L. P. KEARNS, M. B. SMITH, AND ELVIRA L. SMITH v. 
A. B. HUFF AND THE HIGH POINT AM.USEMENT COMPANY, INC. 

(Filed 14 April, 1926.) 

R e f e r e n d t a t n t e s - V i e w  of Premises-Landlord and 'l'enantbeilsee 
+tracts. 

Where the question involv@ in the action is the amount of rent due 
the lessor of a store or amusement house, under a contract placing the 
rental at  not less than a certain monthly sum, with obligation of the 
lessee to pay more in accordance with what other tenants were paying 
in the locality for other stores, etc., of the same rental value, the ques- 
tion to be determined by the jury does not require a view of the premises, 
entitling the party requesting it to a compulsory reference under the pro- 
visions of our statute. C.  s., 573. 

APPEAL by plaintiff from Schenck, J., at December Term, 1925, of 
GUILFORD. Affirmed. 

This is an appeal from the refusal of the court below to grant an order 
for a compulsory reference. The motion for a reference was made by 
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plaintiffs for tlic? reason that the case is "ot~c? u hie11 r c q ~  ~rc's :I ~ J ( T ~ I I ; I ~  

view of the prcmiscs," within the l t i ~ a ~ l i ~ ~ g  of the stntutc., C'. S , sin, 
latter part of subsection 3. 

The complaint allcgrs that p la in t~ffs  ancl d c f v ~ u l a ~ ~ t ,  Huff, made a 
lease in 1920, by which the plaintiffs r e ~ ~ t c d  to Huff thcb I 3 r o n d ~ a y  
Theatre Building, ill High Point ,  for the twrn of fire wars  from the 
first day of March, 1025; Huff pron~ised to pay tlic plaintiffs as rent 
for the building : 

",I sum which shall rcprescut the highest price pc,r mclnth being paid 
on the said 1 March, 1925, by any t o u a ~ ~ t  or lcssce for I~roperty on thc 
same side of the street and in the same locality, and of approxi~l~atcly 
the same size, frontage, number of stories, ctc., not lejs t h a ~ ~  $200 per 
month, the said rent to bo in monthly payments on t l ~ e  firit of each 
month in advance beginr~ir~g on 1 March, 1925, and a corrtymnding 
amount on the first day of each succeeding month thereafter during the 
life of this lease." 

The complaint alleges "That there are two tenants or ltmees for prop- 
erty on the same side of the street and in the same locality, and of 
approximately the same size, frontage, number of stories, etc., who were 
paying on 1 March, 1925, as rent for such premises the sum of $400 
per month." The defendants deny this allegation. The plaintiffs claim 
$400 per month as rent under the lease, and the defendants tender 
$260.00. 

Austin & Jerome for plaintiffs. 
Gold & York for defendants. 

PER CURIAM. C. S., 573 and subsection 3, are as follows: "Where the 
parties do not consent, the court may, upon the application, or of its 
own motion, direct a reference in the following cases : ( 3 )  Where the case 
involves a complicated question of boundary, or one which requires a 
personal view of the premises." 

There is nothing in  the facts of record "which requires a personal 
view of the ~remises." 

The plaintiffs have the right to have the owners, or lessees, or occupants 
of the premises mentioned in their complaint as witnesses who can 
testify to a jury the same side of the street and in  the same locality the 
buildings are  on and the size, frontage, number of stories, and the 
amount of the rent that was being paid on 1 March, 1925. 

The power of the court below to order a view by the jury is set forth 
in  S. v. Stewart, 189 N. C., p. 345. 

The judgment of the court below is 
Affirmed. 
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STATE v. J. W. HOLLISGSWORTH. 

(Filed 21 April, 1926.) 

1. Cbnstitutioaal Ww-Common Law-Evidence-Letters 4 Papers 
Tending to Incriminate. 
The protection afforded to defendants in criminal actions by our Con- 

stitution, Art. 1, sec. 11, is a matter of absolute right to them, and ex- 
tends to  the forced production of letters and other papers in their pos- 
session that  may tend to incriminate them upon the trial. 

2. SameInvoluntary Production of Incriminating Evidence-Appeal and 
Error--Objections and Exceptions. 

Where the solicitor in a criminal action, in the presence of the jury a t  
the trial, makes demand upon the prisoner that  he produce certain let- 
ters and papers relevant thereto, which the prisoner asserts tend to 
incriminate himself contrary to Article I, sec. 11 of the Constitution, and 
the trial judge orders their production, and the letters and papers were 
produced and introduced in evidence on behalf of the prosecution : Held, 
the production of the letters and papers was compulsory on the plaintiff, 
and under his exception to the order, constituted reversible error on 
appeal. 

APPEAL by defendant from Stack, J., at January Term, 1926, of 
FORSYTH. 

The defendant was convicted of false pretense. C. S., 4277. The 
specific charge was that "unto Mary R. Craddock and W. G. Craddock 
he did falsely pretend that he represented clients who made loans on 
from two to twenty years terms on approved security and upon pay- 
ment of the sum of $35.00, $15.00 of which had to be paid in advance, 
he would procure a loan for them or return the money thus advanced, 
less actual cost of appraisal"; whereas these representations were false; 
and by means thereof the defendant obtained from Mary R. Craddock 
and W. G. Craddock $15.00 in  money, etc. 

Judgment was pronounced upon the verdict and the defendant ap- 
pealed, assigning error. 

Attorney-General Brummitt and Assistant Attorney-Genwal Nash 
for the State. 

John D. Slawter and Fred M. Parrish for defehdant. 

ADAM?, J. After reading an advertisement purporting to have been 
authorized by the defendant, Mary R. Craddock wrote him a letter in- 
quiring whether he could procure for her a loan of $1,200 on certain 
property situated in  or near Wentworth. The defendant replied, and 
thereafter several other letters passed between them. Substantially 
the entire negotiation was in  writing; besides the letters i t  included two 
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applications for the loan, the first dated 12 December, 1923, and the 
second 28 January, 1924. On the day set for the trial the State served 
on the defendant a notice to produce- "all letters and other correspond- 
ence between him and Xarv  R. Craddock and W. G. Craddock," written 
between specified dates, and ~vhile the trial was in progress the prosecu- 
tion made a request in the presence of the jury that the defendant pro- 
duce one of the applications signed by Mrs. Craddock. The facts are 
thus given in the record: "The solicitor asked for the lpplication for 
the loan referred to in one or more of the letters between the ~ a r t i e s .  
and the defendant insisted that the notice to produce did not cover such 
a paper. Thereupon, the court permitted the solicitor to give notice 
then in open court in the presence of the jury to produce the applica- 
tion at the reconvening of court at 2:30, to which order the defendant 
excepted. I n  obedience to the order the d e f d a n t  did ~ r o d u c e  the ap- 
plication, and upon objection over defendant's protest delivered it to 
the solicitor for the State, the defendant objecting to being required to 
produce i t  or any statement in regard to i t  being made in the presence 
of the jury." 

Counsel for defendant: "Your Honor said it was because it was not 
provided for in the notice. We object, because in the opinion of the 
defendant the State is endeavoring to force him to produce evidence 
upon which to convict himself." The counsel also said, "Your Honor 
made an order that the defendant produce the application, which we do 
produce, and again object to  being forced to produce it." 

The same objection was interposed to the production of certain let- 
ters which were in the defendant's possession. To the order requiring 
the defendant to produce the application and the lettem he duly ob- 
jected and excepted. The letters and the application were then intro- 
duced in evidence by the State. 

The Constitution provides: "In all criminal prosecutions every man 
has the right to be informed of the accusation against him and to con- 
front the accusers and witnesses with other testimony, and to have " ,  

counsel for his defense, and not be compelled to give evidence against 
himself or to pay costs, jail fees, or necessary witness Sees of the de- 
fense, unless found guilty." Art. I, see. ll. 

The object of the clause, "and not. be compelled to give evidence 
against himself,'' is to secure a person who is or may bt?-accused of a 
criminal offense against the compulsory disclosure of any fact or cir- 
cumstance that could be used upon the trial as evidence tending to show 
his guilt. La Fontaine v. Southern Unde~writers,  83 N .  C., 133. This 
immunity extends, not only to one who actually testifies as a witness, 
but to the defendant in the trial, even though he decline to testify as a 
witness in his own behalf. I t  is intended to shield a person against the 
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involuntary production of his private papers in response to process or 
an order addressed to him as a witness and against the involuntary pro- 
duction of documentary evidence, which might be used as incriminating 
evidence. 8. v. Pence, 25 L. R. A. (N. S.), 818 and note. I f  the pro- 
posed evidence is procured by such compulsion as is inconsistent with 
the exercise of volition i t  falls within the privilege and should not be 
admitted. 8. 2, .  Tumor, 136 A. S. R. (Okla.), 129 and note. Very 
pertinent is the language used in Gillespie 2). State, 35 L. R. A. (N. S.) 
(Okla.), 1171: "Section 21 of Art. I1 of the Constitution of this State 
provides that no one shall be compelled to give evidence which would 
tend to incriminate him. This is not merely a formal technical rule, 
which may be enforced or dispensed with at  the discretion of the courts. 
I t  is a mandatory, constitutional provision, securing to every defendant 
a valuable and substantial right. If a county attorney can, in the 
presence of the jury, demand of the defendant, or his counsel, the pro- 
duction of any letters or papers which may be proven to be in  the pos- 
session of the defendant, of what value is this constitutional provision? 
I t  is true that making a demand upon a defendant to produce such let- 
ters or papers is a different thing from forcing him to produce them; 
but the effect is the same, because if a defendant refuses to comply with 
such a demand i t  is equivalent to admitting that the evidence demanded 
would incriminate him, if it were produced. The observation and ex- 
perience of all practicing attorneys will sustain the statement that such 
an inference is more damaging to a defendant than a proven fact would 
be. When such a demand is made, a defendant must accept the alterna- 
tive of either producing the letters, and thereby incriminate himself, or 
of having the jury place the strongest possible construction against him 
upon his failure to do so. I f  this can be done, the very life, body, and 
soul of the Constitution would be violated and trampled upon." 

The same conclusion was announced as to the Fifth Amendment to 
the Federal Constitution in McKnight v. U. S., 115 Fed., 972: "A pe- 
rusal of the decisions of the Supreme Court shows that no constitutional 
right has been the subject of more jealous care than that which pro- 
tects one accused of crime from being compelled to give testimony 
against himself. The right to such protection existed at  the common 
law, and was carried into the Constitution, that the citizen might be 
forever protected from inquisitorial proceedings compelling him to bear 
testimony against himself of acts which might subject him to punish- 
ment. I n  the present caw the accused, in the presence of the jury, was, 
by direction of the court, called upon to produce the document which it 
was alleged contained the corrupt agreement which was the basis of 
the note given by irresponsible persons for the funds of the bank by 
McKnight's direction. The production of such a paper would have been 
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self-criminating to the defendant in the highest degree. I t  is true, tho 
learned judge made no order requiring its production; but the accused, 
by the demand made upon him before the jury, after proof tending to 
show his possession of the document, was required either to produce it, 
deny or explain his want of possession of the writing, or by his very 
silence permit inferences to be drawn against him quite as prejudicial 
as positive testimony would be. Nor were the jury advised that the 
nonproduction of the writing afforded no ground for an inference of 
guilt. We think this procedure was an infraction of the constitutional 
rights of the accused, within the meaning of the Fifth Amendment to 
the Constitution." 

Our own decisions are in accord with this principle. I n  S. v. Jacobs, 
50 N. C., 259, i t  is said, "Nothing is better settled than that a defend- 
ant in a criminal charge cannot be compelled to produce rt private paper 
which would be evidence against him on the trial. Rex v. Worsenham, 
1 Ld. Raym. Rep., 705; Rex v. Mead, 2 Ld. Raym. Rep., 927; Rex v. 
Shelly, 3 Term R., 142. Courts of law would not compel a party to 
produce a deed or other private paper, even in a civil case, where it was 
intended to be used as evidence against him; Huldane v. Harvey, 4 
Burr. Rep., 2489. So strong mas this rule, and so much did i t  inter- 
fere with the ascertainment of the truth in trials at law, that our Legis- 
lature, in the year 1821, passed an act empowering the courts of law to 
require the parties under, certain circumstances, to procluce books and 
papers in their possession, or power, which might contain evidence per- 
tinent to the issue on the trial (see Rev. Code, ch. 31, wc. 82). This 
act does not extend to criminal prosecutions, and as to them, therefore, 
the law remains as it was before." I t  is not difficult to  distinguish be- 
tween the case just cited and S.  v. Johnson, 67 N.  C., 55; S. v. Wood- 
ru f f ,  ibid., 89; X. v. Garrett, 71 K. C., 85; S. v. Graham, 74 N.  C., 646. 

The State gave notice to the defendant to produce the papers therein 
described. I n  the brief for the State it is suggested that as the notice 
involved no compulsion the defendant should have refusled to produce 
the papers on the ground that they would incriminate him; also that a 
mere objection to the evidence was not sufficient to raise the constitu- 
tional issue. S. v. Mitchell, 119 N .  C., 784; 8. v. Morgte.n, 133 N. C., 
743; Ivey v. Cotton Mills, 143 N.  C., 189. The defendant did object 
for the reason that the evidence would incriminate him. But he had 
the papers in his possession and his refusal to respect the order of the 
court would have invited the usual consequences of wilful disobedience. 
The circumstances exclude the idea of volition; on the contrary the 
order to produce the papers imported compulsion. H e  did all he could 
have done: he "protested" against being compelled to produce the papers 
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because of their incriminating character and excepted to the order 
compelling their production. 

The reason for requiring notice is to enable the defendant to produce 
the document if he desires to do so, or if it be lost to have witnesses to 
meet such proof of its contents as may be offered by the adverse party. 
Whenever it becomes necessary in a criminal action to serve notice on 
the defendant to produce at the trial any paper, book or document in  his 
possession to be used as evidence against him, he should be given an 
opportunity in the absence of the jury to bring it forward or to decline 
to do so; and if ho refuse to produce it for the reason that i t  might tend 
to convict him, secondary evidtnce may then be offered. Nalley v. 
Sfate,  7.2 S .  E. (Ga.), 567; Sellers v. Stafe,  78 S .  E. (Ga.), 196; 
T h o ~ n a s  v. Stafc,  91 S. E. (Ga.), 247; Skidmore v. State, 26 L. R. A. 
(N.  S.) (TEx.), 466; Knights 1 1 .  State, 76 A. S. R. (Neb.), 78. 

The defendant is entitled to a 
New trial. 

A. E. BURTON v. S. R. SMITH ET AL. 

(Filed 21 April, 1926.) 

E y  geuernl a l~pearance in a court  of cvnipctt'nt jurisdiction the defend- 
ant  in t h r  action waireq all irregularities 110th :I., t o  the summons and 
service thereof. C .  S., 490. 

2. Removal of CausehJudgments Set Asicle-Llppearanco-Pleadiw 
Statutes-Waiver. 

Rg aplxar ing arid moving to set aside n judgment by  default  rendered, 
a n o ~ ~ r r s i d e n t  t l e f e~~ t l :~n t  nlwn whoin S I I I I I ~ ~ I I S  II!. p~i l~l ica t ion 1i:ld IIWII 
maclr. :rnd who brings lii~nsc'lf within the l ~ r o r i s i o ~ ~ s  of C. 8.. 4%, by mov- 
i11g wit11i11 a reaso11;1111~ t i ~ n v  ttft?r noti(*?, I M S  a s  :L 111atter of right twe i~ ty  
tlngs from the time such jntlgment had been set aside, in whicll to answer 
or demur. :111tl o~r lg  r equwt i~ lg  or accluicsci~~g ill ;I longer tinic granted by 
the  court is :I waiver of his right to filr :I 11etitio11 and lwnd for the 
removal of the  cause to the I7nitetl Stiltes Court, untler tlic Il'cdcral 
Statute.  

3. Fhnoval of Causes-Cou~~ts-Juri~lictim - State Courts - Federal 
Courts. 

l'llt, S ta te  :111tl I*'(~cler:il Courts 11;1v+> ( . O I I ( . U ~ I Y I I ~  jnris(1ictio11 in coutru- 
versies betwcrn citizens of the  Sta te  ant1 ~~on i : e s i t l e~~ t  tlefentlants, when 
t l ~ r  ninount involretl is  juristlictionnl in the b'etleral ('onrt, and the non- 
resident tlefentlaljt has  the election to  reinow the c;~usc. to thts Federal 
('ourt by moving iu apt  time nnclrr the  l ~ r o ~ i s i o ~ ~ s  of the statute,  u111ess 
the  defendant has  previously wa i r rd  his right. 
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4. Sa.me--Waiver. 
Where a nonresident defendant otherwise has the :right to have a 

cause removed from the State to the Federal Court, he may waive i t  by 
failing to aptly file a proper petition and bond therefor, as the statute 
requires, or by his acts aud conduct amounting to a recognition of the 
jurisdiction of the State court wherein the action has been brought. 

6. Sam-Pleadings. 
Where a judgment by default in the State court in an action against a 

nouresident defendant by a resident plaintiff, wherein summons by publi- 
cation has been made, has been set aside on defendant's motion, C. S., 
492, the mere fact that the judge has allowed him the statutory time in 
which to answer or demur, without defendant's objection, does not call 
for the esercise of the court's discretion, and the defendant may therein 
aptly file his petition and bond for the removal of the cause to the 
Federal Court as a matter of his legal right. 

6. Itemoval of Causes--Severable Causes. 
Where a judgment by default for the want of an answer has been set 

aside as to a nonresident defendant anlong other defendants who are 
residents, against whom no judgment has been rei~dered, ns in this case, 
the actions will be considered as severat)le within the meaning of the 
Federal Removal Act. 

STACY, C. J., dissenting. 

APPEAI. by defendant, S .  R. Smith, from order of Daniels, J., at  No- 
vember Term, 1925, of NEW HANOVER. Reversed. 

This action was begun in  the Superior Court of New Hanover 
County on 8 December, 1924, against defendant, S. R. Smith, a non- 
resident, and his  codefendants, some of whom a re  residents of the State 
of North Carolina. Summons, returnable to said court, was duly served 
on S. R. Smith by publication, as  provided by C. S., 484; said service 
was con~pleted on or before the return day, to wit, 19 January,  1925. 
A t  February Term, 1925, no answer having been filed to the complaint, 
filed on 8 Dcccmb~r ,  1924, judgment by default was duly rendered in 
favor of plaintiff and against said defendant, in accordance with the 
prayer of the complaint. 

Thereafter, dcfendant appeared, and upon affidavit duly filed in  the 
causc, moved that  said judgment rendered by default, be vacated and 
set aside, and that  he be allowed to file answer to  the  !complaint and 
make defense in said action, according to the course and practice of the 
court. C. S., 492. This  motion was heard on 28 September, 1925; the 
order made thereon is  as follows: 

"It is  now ordered and adjudged by the court that  mid  judgment 
entered a t  February Tern), 1925, be and the same is hereby vacated and 
set asidc, and that  said dcfendant, S .  R. Smith,  be allowed to file his 
answer to the complaint in said action, and that  he  be allowed twenty 
days from this date to file same." 
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Thereafter, and within twenty days from the date of said order, to 
wit, on 1 7  October, 1929, defendant, having caused notice to be served 
on plaintiff, and having filed petition and bond as required b r  section 29 
of U. S. Jud. Code, U. S. Comp. Stat., sec. 1011, moved before the 
clerk of the Superior Court of Xew Hanover County, C. S., rol. 111, 
sec. 913(b), for an order of removal of this action from the Superior 
Court of S e w  Hanover County to the District Court of the United 
States for the Eastern District of North Carolina for trial. Upon said 
motion the clerk made the following order: 

"This cause coming on for hearing before W. N. Harris, clerk of the 
Superior Court of Sew Hanover County, on 17 October, A D .  1925, on 
the petition of defendant, S. R. Smith, to remove this action as to said 
defendant to the United States District Court for and on the grounds 
recited in the petition, and being heard, and after hearing full argu- 
ment of U. L. Spence, Esq., attorney for said defendant, S. R. Smith, in 
favor of granting said petition, and of A. G. Ricaud, Esq., attorney for 
plaintiff, against granting same, and it appearing to the court from the 
record in said cause and from the petition of removal, that said defend- 
ant  appeared through his attorney, D. L. Spence, before his Honor 
Frank A. Daniels, judge of the Superior Court, holding the courts of 
the Eighth Judicial District at Burgaw on Monday, 28 September, 
1925, and obtained a judgment vacating and setting aside the judgment 
by default against the said defendant, S. R. Smith, entered at February 
Term, 1925, of the Superior Court of New Hanover County, and also 
asked for and obtained an extension of time to file an answer to the 
complaint in said cause, all of which fully appears in the judgment 
rendered therein by Judge Daniels, on said 28 September, and that said 
defendant consented thereto and entered no exception or objection to 
the form thereof: 

"The court now finds as a legal conclusion and decision that the 
appearance of said defendant, S. R. Smith, before his Honor, Judge 
Daniels, a t  Burgaw, on 28 September, was a general appearance and a 
voluntary submission to the jurisdiction of the court, and that he 
thereby waived and abandoned his right of removal to the U. S. Dis- 
trict Court, if any such right he had. For the foregoing reasons, the 
petition of said defendant is denied." 

From this order defendant appealed to the judge holding the next 
term of the Superior Court of New Hanover County. Upon the hear- 
ing of the appeal, the order was affifmed. From judgment affirming 
the order of the clerk, denying motion for removal, defendant appealed 
to the Supreme Court. 

C. D. Weeks and A. G. Ricazsd for plaintiff .  
U .  L. Spence and Thos. E.  Bass for defendant. 
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CONKOR, J. At the expiration of the time prescribed in the order 
for the publication of summons in this action, the caul-t having found 
from the affidavit of the printer (C. S., 489(2), that notice of the 
summons had been duly published as required by C. S., 485, the defond- 
ant, S. R. Smith, was then in court, the service of the surnmons was com- 
pleted, and the Superior Court of New Hanover Coun;y had jurisdic- 
tion of defendant. C. S., 48'7. Before rendering judgment by default, 
at  February Term, 1926, the court adjudged that thr: summons had 
been duly served. Hyman c. Jwnigan, 65 N. C., 96. The principle 
that a general appearance in an action or proceeding, pending in a court 
of competent jurisdiction, waives all defects or irregula~ities both as to 
summons and service, is well established, and has been consistently en- 
forced. C. s . ,  490, and cases cited. I t  has no application, however, to 
the facts of this case, and affords no aid in the decision of the question 
presented by this appeal. The appearance of defendant to move, under 
C. S., 492, that the judgment rendered in this action against him be 
vacated and set aside, nothing else appearing, was an admission by him 
that the court had acquired jurisdiction by the publication of sum- 
mons as provided by statute. The appearance of a defendant in a suit 
in a state court, whether general or special, does not operate as a waiver 
of his right to remove the action to the Federal Court for trial. GolJey 
v. Mwning  flews, 156 U.  S., 518, 39 L. Ed., 517; Stevl?ns v. Richard- 
son, 9 Fed., 191; Grotor Bridge Co. v. Amt?rican Bridge Co., 137 Fed., 
284, 26 Ann. Cas., 1337, and note, 23 R. C. L., 739. Defendant in  this 
action did not contend, at  the time he made his motion, nor does he 
contend now, that there was any defect or irregularity in the sum- 
mons or in its service upon him. Motor Co. v. Reazes, 184 N. C., 
260; Wooten 2;. Cunningham, 171 X. C., 123; Barnhartlt v. Drug Co., 
180 N. C., 436. H e  contends that under the Constitution of the United 
States, and the statute duly enacted by Congress, pursuant thereto, he 
has the right, at  his election, to have this cause removed from the State 
to the Federal Court for trial;  that he has neither lost nor waived this 
right. 

The District Court of the United States for the Eastern District of 
North Carolina has jurisdiction of the action stated in the complaint, 
in favor of plaintiff, a citizen of the State of North Carolina, and 
against the defendant, a citizen of the State of New York, the amount 
involved being in excess of the jurisdictional sum of $3,000. Swain  v. 
Cooperage Co., 189 N.  C., 528; IT. S. Jud. Code, see. 2 4 ;  U. S. Comp. 
Stat., sec. 991. The jurisdiction of the Superior Court of this State is  
concurrent with that of the District Court of the United States; either 
court may try the action, and render judgment, finally determining the 
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rights of the parties. The State court has jurisdiction of the defendant 
and of the subject-matter of the action, but must yield the right to try 
the action to the Federal Court, at defendant's election, unless defend- 
ant has lost or waived his right of removal. 

Defendant has the right to have the action, commenced in the State 
court by plaintiff, removed to the District Court for trial, provided the 
notice was given and the petition and bond were filed, as required by 
statute, prior to the expiration of the time within which he was re- 
quired to file answer by statute of the State, or rule of the court in 
which the action was pending. U. S. Jud. Code, sec. 29; U. S. Comp. 
Stat., sec. 1011. The right of removal may be lost by failure of d e  
fendant to give notice, and to file petition and bond required, within 
the time prescribed; or it may be waived by any act of defendant, from 
which it clearly appears that he has elected, not to avail himself of the 
right of removal to the Federal Court, but to join issue with the plain- 
tiff for trial in the State court. Soubhern Pacific Co. v. Stewart, U. s., 
62 L. Ed., 345; Nurphy v. Stone, etc., Eng. Corp., 44 Mont., 146, 119 
Pac., 717, 26 Ann. Cas., 1134, and note. I f  defendant in  an action 
pending in a State court, which is removable to the Federal Court for 
trial, requests such court to grant an extension of time for filing his 
answer beyond the time prescribed by statute, or fixed by rule of court, 
and such request is granted, or if defendant accepts such extension of 
time, made upon motion of plaintiff, or by the court, upon its motion, 
he thereby waives his right of removal. 23 R. C. L., 514. A defend- 
ant who has invoked or who has acquiesced in the exercise by the State 
court of its discretionary power to grant him relief beyond his strict 
legal right, without objection and exception, is conclusively presumed 
to have elected not to avail himself of his legal right to the removal of 
the action to the Federal Court for trial; he has elected to t ry  the 
issues in the State court. Patterson v. Lumber Go., 175 N.  C., 90; 
Pruitt v. Power Co., 165 N.  C., 416; Ford v. Lumber Go., 155 N. C., 
352; Bryson v. R. R., 141 N. C., 594; Howard v. R. R., 122 N. C., 944. 
The Superior Court of this State has the power, to be exercised by the 
judge in his discretion, to grant an extension of time, beyond that pre- 
scribed by statute, for the filing of an answer. C. S., 536; 1ClcATair v. 
Yarboro, 186 N.  C., 111; Howard v. Himon, ante, 366; Greenville v. 
Munford, anfe, 373. I t  has no power, however, to extend the time 
within which a petition for removal to the Federal Court shall be filed. 
3 R. C. L., 610. 

I n  Austin v. Gagan, 39 Fed., 626, 5 L. R. A., 476, i t  is said, "The 
policy of the law is to require parties to take the first opportunity to 
change the forum, and in default thereof the right is waived." Failure 
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of defendant to demand change of venue, when the county designated 
by plaintiff in the summons and complaint is not the proper county, 
hefore the t i m ~  for answering the complaint expires, is s: waiver of the 
right. C. S., 467, and cases cited. 

I t  has been held by this Court that the right of a defendant against 
whom a judgment has been rendered, in an action to which he has been 
made a party, by publication of summons, as provided by statute, to 
have said judgment vacated and set aside under C. S., 492, to the end 
that he may defend said action, is absolute and not within the discretion 
of the judge. I n  Rhodes  v. Rhodes,  125 N.  C., 191, it is said, "The 
object of this section is to enable a nonresident, who has not been per- 
sonally served with summons, to come in, within the  res scribed time 
after judgment, and assert his right as fully in every respect as he could 
have done before judgment had he been personally served." I n  Page v. 
XcDolzaZd, 159 N. C., 38, it is said, "The statute requires that a non- 
resident, upon good cause shown, must be allowed to defcnd after judg- 
ment, if his application to do so is made within one year after notice of 
judgment, or within five years after its rendition, preserving the rights 
of innocent purchasers. The right to be let in  for the purpose of de- 
fending the action does not depend upon the exercise of the judge's 
discretion. The terms of the statute are mandatory, ~ m d  the judge 
must set aside a judgment and permit a defense if good cause can be 
shown, and what is sufficient cause must be a question of law." See, 
also, Moore v. R a n k i n ,  172 N .  C., 599; Foster v. All ison Corp., ante, 
166. Under the decisions of this Court, defendant, by his motion 
that the judgment rendered a t  February Term, 1925, be vacated and 
set aside, for that summons in  this action had been served upon him 
by piiblication, and that he had had no actual knowledge of the pen- 
dency of the action, prior to its rendition, did not invoke the discretion- 
ary powers of the court, nor did he waive any right by his appearance 
to make said motion. I n  granting the motion, the court gave to defend- 
ant only the relief to which he was entitled as a matter of right. Lum- 
ber Co. v. Arnold ,  179 N.  C., 269. The decision of the question p r e  
sented by this appeal, then, necessarily involves but one further in- 
quiry, to wit, did the court allow defendant 20 days from the date on 
which the judgment was vacated and set aside, under C. S., 492, as a 
matter of right, or as a matter of discretion? 

The language of the statute, pertinent to this question, is as follows: 
"The defendant against whom publication is ordered may in like man- 
ner (i. e., by application to the court), upon good cause shown, be 
allowed to defend after judgment, or at  any time within one year after 
notice thereof, and within five years after its rendition, on such terms 
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as are just." The words "upon such terms as are just" ought not to be 
construed as limiting or modifying the right to defend, which this 
Court, in cases cited above, has held is an absolute, legal right of de- 
fendant. They should be construed as conferring upon the court, by 
whose order defendant obtains his legal right to defend, power, by the 
imposition of just terms, to put plaintiff and defendant, as near as 
may be, in the same relative position, with reference to the subject- 
matter of the litigation, as they were in at  the time the action was 
begun, or at least at the time defendant would have been required to 
answer the complaint if the summons had been personally served upon 
him. The court has power to do this by orders with reference to the 
costs that have accrued, or by interlocutory orders, with respect to prop- 
erty within its jurisdiction, or by such orders, designed to protect plain- 
tiff, who had recovered the judgment, set aside and vacated, upon 
motion of defendant, upon service of summons on defendant, as pro- 
vided by the laws of this State, from lpss which might result to him 
from the action of the court. I t  ought not to be held that the court has 
power to impose terms upon defendant which would result in depriving 
him of a right guaranteed to him by law. The right to defend an action 
necessarily involves the right to answer or demur to the complaint, in 
accordance with the provisions of the statute or general rule of court, 
and thus to raise issues of fact to be tried by a jury, or issues of law to 
be tried by the court. I t  cannot be said that although this right is abso- 
lute, a defendant can enjoy it, only at  the discretion of the court. The 
time within which an answer or demurrer must be filed, in  the Superior 
Courts of this State, is prescribed by statute, and not by rule of court. 
Such time may be extended by the judge, in  his discretion, upon such 
terms as may be just. C. S., 536. 

I f  it shall be held as law in this State that a citizen of another state, 
against whom a judgment has been recovered by a citizen of this State 
in a State court, upon summons served by publication, and who has as 
a matter of right, upon his application to said court obtained an order 
setting aside and vacating said judgment, to the end that he may de- 
fend the action, under C. S., 492, may file answer or demur to the com- 
plaint, only within time to be allowed by the court, in its discretion, 
then i t  must follow that, although the action is rmovable to the Dis- 
trict Court of the United States, under the act of Congress, such d e  
fendant, by requesting or accepting any time within which to answer or 
plead to the complaint, waives his right of removal. Unless the time 
within which he may file answer or plead, after the judgment is vacated 
and set aside, is fixed by statute, he cannot assert his legal right to relief 
under C. S., 492, without waiving his right also under the Constitution 
and laws of the United States, to a removal of the cause from the State 
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to the Federal courts. These rights are not inconsistent, and a de- 
fendant ought not to be confronted with such a dilemma. 

The statute, now in force, prescribing the time within which an 
answer must be filed to a complaint, in  an action commenced in the 
Superior Court, is as follows: 

"The defendant must appear and demuk or answer within twenty 
days after the return day of the summons, or after service of the com- 
plaint upon each of the defendants, or within twenty days after the 
final determination of a motion to remove as a matter of right. If the 
time is extended for filing the complaint, then the defendant shall have 
twenty days after the final day for such extension in  which to file the 
answir or demurrer, or after &e service of the complaint upon each of 
the defendants ( in  which latter case. the clerk shall not extend the time 
for filing answer beyond twenty days after such service) : Provided, in 
cases where the complaint is not served, for good cause sh'own, the clerk 
may extend the time to a day certain; otherwise the plain.tiff may have 
judgment by default." C. S., vol. 111, sec. 509. 

When the judge in  his order setting aside and vacating the judgment, 
provided that defendant was allowed twenty days within which to an- 
swer, he exercised no discretion in  behalf of defendant ; the provision is  
a recognition of defendant's right under the statute to twe:nty days from 
the date of the order, determining his right to defend, as the time p r e  
scribed by statute, within which he must answer or plea'd to the com- 
plaint of plaintiff. 

Defendant did not waive his right to removal of the cause from the 
State court to the United States Court by his appearance in the action 
to move that the judgment be set aside and vacated under C. S., 492. 
H e  did not waive such right by his acceptance of the order, providing 
that he be allowed the statutory time of twenty days to answer. H e  
filed his petition for removal within the time allowed bmy statute for 
answer, and we must hold that i t  was error to refuse his motion. See 
Harter Township v. Kemochan, 103 U. S., 562, 26 L. Ed., 411. 

The action set out in  the complaint in favor of plaintiff and against 
defendants, some of whom are citizens of this State, and some citizens 
of other states, is clearly separable, as to such defeddants. The action 
as against each defendant may be prosecuted by plaintiff without regard 
to the rights of plaintiff to recover of the other defendants. This clearly 
appears from the fact that plaintiff sought and obtained a judgment 
against the defendant, S. R. Smith, alone, in the Superior Court of New* 
Hanover County. The order of the clerk was erroneous, ,and upon de- 
fendant's appeal should be 

Reversed. 
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STACY, C. J., dissenting: I f  the defendant, S. R. Smith, ever had any 
right to remove this suit to the Federal Court for trial after judgment 
by default was entered against him, which may be doubted, I think he 
has clearly waived it on the facts of the present record. 

I n  the first place, the right of the nonresident defendant to have the 
default judgment set aside comes from C. S., 492, which provides that, 
where service is obtained by publication, the defendant may, upon good 
cause shown, be allowed to defend after judgment, or at any time 
within one year after notice thereof and within five years after its ren- 
dition, on such terms as are just. There is nothing in this statute which 
allows the defendant twenty days to answer after the judgment is set 
aside; and he is not entitled, as a matter of right, to have the judgment 
vacated, except "upon good cause shown"; and then he is permitted to 
defend "on such terms as are just.'' Page v. McDonald, 159 N.  C., 38; 
T u m e r  v. Machine Co., 133 N.  C., 381: 

The case of Hurter Township v. Xernochan, 103 U. S., 562 (26 L. 
Ed., 411), is not a controlling authority for the defendant's position in  
the case at bar, for in the Kernochun case the Supreme Court of the 
United States was dealing with a statute of Illinois which is different 
from ours in that it provides: "The person so petitioning may appear 
and answer the complainant's bill; and, thereupon, such proceedings 
shall be had as if the defendants had appeared in due season and no 
decree had been entered." Thus the two statutes under consideration, 
the one in the K e r n o c h n  case and the one here, are quite dissimilar. 
There is no provision in our statute that when a default judgment is 
vacated, such proceedings shall then be had as if the defendant had 
appeared in due season before the judgment was taken. This distin- 
guishes the two cases. 

But conceding that the defendant's right to defend under our statute 
has been construed to be absolute, and not discretionary with the judge, 
still he may waive the right to have the cause removed to the Federal 
Court for trial by any act which clearly shows an election on his part 
not to avail himself of such right. Dills v. Fiber Co., 175 N. C., 51; 
Patterson d.  Lumber Co., ibid., 92. 

A defendant may by his conduct estop himself from contesting the 
jurisdiction of the State court. Bank q. h b e r  Go., 52 Fed., 897; 
Guano Co. v. Ins. Co., 60 Fed., 929; Schipper v. Cordage Co., 72 Fed., 
803; Note, 26 Ann. Cas., 1337; 23 R. C. L., 614. 

And this is but just, for "by the exercise of the right of removal, the 
petitioner refuses to permit the State court to deal with the case in  any 
way, because he prefers another forum to which the law gives him the 
right to reaort." Wabash W & m  Ry. v.  Brow, 164 U. S., 271, 41 
L. Ed,, 431. 
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Animadverting on how the defendant may waive his right of re- 
moval, Judge Rose, in his valuable work on Federal l?rocedure, sec. 
374, p. 325, says: 

"On the other hand, as it is a mere right of the parties, and under 
the present statute, a right confined to the defendant, he can exercise 
it or not as he sees fit. He  may so act as to show that he has elected not 
to do so. This election he will conclusively evidence by not making his 
motion within the time limited by law. I t  is easy to conceive of many 
other ways in which even before the expiration of the time in  which 
he must exercise this right he may so act as to estop h~mself from so 
doing, upon the theory that what he has done shows that he has agreed 
not to avail himself of it." 

The defendant made his initial appearance in the instant suit 27 
April, 1925, by giving notice to the plaintiff and his counsel that on 
11 May following he would lodge a motion before the judge holding 
the Superior Court of New Hanover County, in  the courthouse at  Wil- 
mington, N. C., to set aside and vacate the default judgment taken 
against him at the Febr.uary Term, 1925, of said court, "and for an 
order allowing said defendant to file answer to the coniplaint," upon 
the ground that the judgment was irregularly entered and taken with- 
out due process of service, "the facts with reference thereto being as set 
forth in the affidavit of the said S. R. Smith hereunto attached." Ac- 
companying said affidavit, and as a part thereof, was the defendant's 
answer which he proposed to file so that he might "make defense in  said 
action according to the course and practice of the court," as prayed for 
in his affidavit. 

This motion was not heard in  New Hanover County a t  all, but by 
consent (Gaster v. Thomas, 188 N.  C., 346), the matter was continued 
to be heard in chambers at  Burgaw, Pender County, 28 September, 
1925, when and where the judge entered an  order vacating the judg- 
ment and allowing the defendant, S. R. Smith, at  his request, twenty 
days within which to file answer to the complaint; and it was further 
agreed at  that time by counsel for plaintiff and defendant "that the 
court might enter its judgment on said motion without finding the facts 
thereon." 

I n  Case v .  Olney, 106 Fed., 433, the defendant filed a demurrer in  the 
State court and made an agEeement as to when i t  should be heard; 
later he sought to remove the cause to the Federal Court : Held, that 
the right to remove had been waived. Quoting from Prink v.  Blackin- 
ton, 80 Fed., 307, the Court said: "Moreover, in  view of the delays in  
litigation arising unavoidably from the right of removal, the construc- 
tion of doubtful provisions should be i n  favor of requiring the greatest 
diligence from parties exercising that right." 
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I n  the judgment of the clerk, refusing the motion to remove, and 
which was affirmed by the judge of the Superior Court, it is found as 
a fact that the defendant "asked for and obtained an extension of time 
to file an answer to the complaint," which was allowed and "the defend- 
ant consented to the judgment and entered no exception or objection to 
the form thereof." 

This was a voluntary submission by the defendant to the jurisdiction 
of the State court and a waiver of the right to remove. Ford v. Lum- 
ber Co., 155 N. C., 352; Bryson, v. R. R., 141 N. C., 594; Howard v. 
R. R., 122 N. C., 944. 

Speaking to a similar situation in  Pruitt v. Power Co., 165 N.  C., 
416, Clark, C. J., said: "The entering into the stipulation for an exten- 
sion of time to file the answer, which was duly approved by the judge, 
was a general appearance in  the State court and waived the right to 
remove. I t  was an acceptance of the jurisdiction of the State court." 

I think the judgment of the Superior Court is correct and that i t  
should be affirmed. 

W. C. T I S E  v. MRS. J E N N I E  PALMER HICKS ET AL. 

(Filed 21 April, 1926.) 

1. Descent and Distribntio~ntr&ctdon~eration-EshM. 
The settlement of the estate of a deceased father by his children as 

heirs at law, upon written agreement as to their respective shares, and 
allowing to one of them moneys advanced to his father during the latter's 
lifetime, is upon a suEcient legal consideration, and in the absence of 
fraud, is enforceable in our courts. 

2. Same--Principal and AgentAcceptance of Benefits. 
Where one of the heirs at law of a deceased person has not signed a 

written agreement purporting to be a settlement of the estate, and after- 
wards accepts from an agent appointed therein her proportionate part 
of the proceeds of the sale of certain lands therein provided for, with 
full knowledge of the facts, she is thereby bound by its terms. 

3. Married Women-Contracts-Descent and Distribution-Executors and 
Administra~s-Persoxdty-Desdsl and Oonveyanctw-Signature of 
Husband. 

Where the agent has bargained to sell certain lands of the deceased 
under contract of settlement made between the heirs a t  law, as affecting 
their distributive shares, and thereafter the administrator by order of 
court has sold the lands to make assets, all the heirs at law being par- 
ties to the proceedings, it is not required that the husbands of such heirs 
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at law who were married should have signed the contract formerly made, 
in order to its valid enforcement, the proceeds for distribution being 
regarded as personalty and subject to the wife's esecutory contract made 
valid by our statute. C. S., 2507. 

APPEAL by defendants from order of Finley, J., at September Term, 
1925, of FORSYTH. Affirmed. 

This action was commenced in Forsyth County Court on 22 March, 
1923. From judgment of nonsuit, rendered therein at  close of plain- 
tiff's evidence, plaintiff appealed to the Superior Court of said county, 
assigning said judgment as error. Upon the hearing of this appeal, the 
judge presiding, being of opinion that there was error in rendering said 
judgment, ordered that the action be remanded to Forsytll County Court 
for new trial. From this order defendants appealed to the Supreme 
Court. 

Parish & Deal for plaintiff. 
W .  H.  Beclcerdite, Benbow, Hall & Benbow for defendants. 

CONNOR, J .  The sole question presented by this appeal, is whether 
there was error in allowing defendant's motion for judginent as of non- 
suit, at the close of plaintiff's evidence, on the trial in  Ii'orsyth County 
Court. This evidence tended to show the facts to be as follows: 

W. R. Tise died on 1 May, 1913, intestate, leaving, as his heirs at law 
five children, plaintiff and defendants. At the date of his death he was 
seized in fee and in  possession of a house and lot on Patterson Avenue, 
in the city of Winston-Salem. On 30 March, 1918, dl:fendants, Mrs. 
R. B. Brewer, Mrs. Ellen Sanders, and R. F. Tise, signed a paper-writ- 
ing, in form an agreement with plaintiff, in which it is recited that the 
heirs a t  law desire to close the estate of their deceased father without the 
expense of an administration. Defendants therein appointed and desig- 
nated plaintiff as agent to sell and dispose of said house and lot to the 
best advantage. They agree therein "that in consideration and by 
reason of advancements made to our father and mother during their 
life by W. C. Tise, to the amount of $2,076.96, which is not disputed 
by us as parties of the first part, and in consideration of' $25.00 to each 
of us paid, the receipt of which is hereby acknowledged, upon the sale 
of said property, and when the funds are collected for same, W. C. 
Tise, party of the second part, shall deduct from the funds in hand the 
amount of $2,076.96, and the remainder, if any, of the funds thus re- 
ceived from said estate, after deducting the amount above, shall be 
divided equally among the heirs at  law." 

At the date of this agreement, both Mrs. Brewer and Mrs. Sanders 
were married; neither of their husbands signed the agreement. Mrs. 
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Hicks, who was then a widow, did not sign said paper, although her 
name is included therein as one of the parties of the first part. Two 
days thereafter she signed a paper in words as follows: 

"Received of W. C. Tise twenty-five (25) dollars in  full of my part 
in the house on Patterson Avenue." 

Her signature on said paper was witnessed by defendant, R. 3'. Tise. 
Plaintiff paid to each of defendants, heirs a t  law, by check, which was 
subsequently collected by each, the sum of $25.00. Two or three days 
after these papers were signed, and after these payments were made, 
defendants notified plaintiff that they would not execute deed for said 
house and lot. Plaintiff made no effort thereafter as agent to sell or 
dispose of said house and lot. H e  has collected rents for said house, 
since the signing of the papers, and has paid taxes and repairs on same. 
H e  offers to account for the difference, to be applied as a credit upon 
his claim for advancements made by him to his father and mother. 

On 31 January, 1920, defendant, W. V. Hartman, was appointed as 
administrator of W. R. Tise, deceased. I t  is admitted that, having duly 
qualified as such administrator, he has sold said house and lot, under 
an order made in  a special proceeding to which the heirs at  law were 
parties, to make assets. He  now has in  hand, as proceeds of said sale, 
the sum of $2,631 for distribution. 

There was no evidence of any debts or claims against the estate of 
W. R. Tise; or of any claims against said fund, except those of the par- 
ties to this action. Plaintiff demands judgment that the administrator 
pay to him the amount advanced to his father and mother, in accord- 
ance with the agreement of the heirs at  law, and that the balance be 
equally divided among them. H e  contends that he is entitled to r e  
ceive two-fifths of said balancd-one-fifth as heir at  law, and onefifth 
as assignee of Mrs. Palmer (now Hicks). 

There was no allegation or contention that the signatures of defend- 
ants, brothers and sisters of plaintiff, to the paper-writings offered in 
evidence, were procured by fraud, or misrepresentation, or that there 
was any mistake of the parties or of the draftsman, with respect to said 
papers. Defendants offered no evidence tending to contradict the ad- 
mission in  the agreement that plaintiff made the advancements to their 
father and mother to the amount as stated therein. Their assignment 
of error is based solely upon their contention that their agreement, in 
writing, signed by them, five years after the death of their father, is not 
legally sufficient to entitle plaintiff to the relief which he seeks by this 
action. 

Plaintiff does not contend that defendants, by the agreement, con- 
veyed, or contracted to convey to him, their respective interests in the 
house and lot, which their father owned at his death; he does not seek 
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to recover damages for breach of contract to convey, nor is he asking 
for a decree of specific performance. H e  neither allege3 nor offers to 
prove an indebtedness of his father to him for money loaned, upon 
either an express or an implied contract. He  seeks to enforce a con- 
tract in the nature of a family settlement, made by brothlm and sisters, 
each of whom was of full age at  the time it was made, in recognition 
not of strict legal liabilities, perhaps, but of obligations arising out of 
facts known to each of them as members of a family. 

The cases cited to sustain propositions of law discusged in defend- 
ants' brief show, we think, a misconception of plaintiff's cause of action. 
The receipt signed by Mrs. Palmer (now Hicks) is not :L deed; it does 
not purport to be a deed, or a contract for the conveyance of her interest 
in the lot. I t  was signed by her in  contemplation of a sale of the house 
and lot for the settlement of her father's estate. Whether the effect of 
her receipt is to assign to plaintiff all her interest in the proceeds of the 
sale, or whether the receipt should be construed only as making her a 
party to the agreement signed by her sisters and brother, R. F. Tise, 
and which it was contemplated that she should also sign, does not now 
appear. This may be determined upon the trial, which must be had in 
accordance with the order remanding the action to Forsyth County 
Court. 

The validity of the agreement, as to Mrs. Brewer and Mrs. Sanders, 
is not affected by the fact that each was a married wom,m at the time 
she signed the paper-writing, or by the further fact that her husband 
did not assent thereto in  writing. The paper-writing is not a convey- 
ance of real estate by these defendants, requiring for i1.s validity the 
assent in  writing of their husbands, but is a contract by which each 
defendant deals with her property so as to affect same as she is author- 
ized to do by C. s., 2507. The agreement as to the division and distri- 
bution of the proceeds of the sale of the house and lot, made upon a 
valuable consideration, is predicated upon a conveyance to be made 
thereafter by the heirs at law, upon a sale to be made oy plaintiff as 
their agent. These defendants could not have made this conveyance 
without the assent in writing of their husbands, and without the privy 
examination required by law. The lot was sold, not indechd by plaintiff, 
as agent, but by the administrator, who mas thereto lawfully authorized 
by the court; it Fas  conveyed, not by the heirs at law, but by the ad- 
ministrator, upon confirmation of the sale by the court. All the heirs 
at  law were parties to the proceeding by which the lot was sold. The 
proceeds of the sale are now in the hands of defendant administrator 
to be distributed and paid to the parties according to their respective 
interests. The interest of each of these parties, including the married 
women, is subject to his or her contract. The effect of the Martin Act, 
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ch. 109, Laws 1911, C. S., 2507, is to take married women out of the 
classification which the law recognized, prior to its enactment, and to 
make them, with respect to capacity to contract, sui jui-is. Dorsey v. 
Corbett, 190 N. C., 783; Satterwhite v. Gallagher, 173 N.  C., 525; 
Thrash v. Ould, 172 N. C., 728; Warren v. Dad, 170 N.  C., 406; Roy- 
all v. Southerland, 168 N. C., 405; Lipinsky v. Revell, 167 N. C., 508. 
The interests of the defendants in the funds derived from the sale of 
the house and lot were subject to their contracts, notwithstanding the 
fact that they were married and the further fact that their husbands 
did not assent in writing to such contracts. 

The agreement offered in evidence, made and entered into by defend- 
ants. upon a valuable consideration received bv each of them from , L 

plaintiff, is sufficient, nothing else appearing, to support an action by 
plaintiff for its enforcement against defendants, parties thereto, as a 
family settlement. The revocation by defendants of their appointment 
of plaintiff as their agent to sell and dispose of the house and lot to the 
best advantage, does not affect the validity of the agreement with respect 
to the distribution among them of the fund arising from the sale. made - - 
by the administrator. This agreement was founded upon a valuable 
consideration, which defendants have retained, and which is separate 
and distinct from that which induced them to appoint plaintiff as 
" 
Family settlements, such as that made by these brothers and sisters, 

when fairly made, and when they do not prejudice the rights of credi- 
tors, are favorites of the law. They are made by members of a family, 
after the death of the father or mother, when the ties of family affec- 
tion are strong and sacred, and before they are weakened by separation 
of brothers and sisters, which is inevitable. They are made in recogni- 
tion of facts and circumstances known, often, only to those who have 
lived in the sacred family circle, and which a just family pride would 
not expose to those who neither understand nor appreciate them. They 
proceed from a desire on the part of all who participate in them to 
adjust property rights, not upon strict legal principles, however just, 
but upon such terms as will prevent possible~family dissensions, and 
will tend to strengthen the ties of family affection. The law ought to, 
and does respect such settlements; it does not require that they shall be 
made in accord with strict rules of law; nor will they be set aside be- 
cause of objections based upon mere technicalities. Judge Gaston, 
speaking of an agreement similar to that involved in this action, says, 
in Bailey v. Wilson, 21 IT. C., 182, "The agreement was confessedly 
entered into for the purpose of quieting disputes between the children 
of the same father, in relation to the disposition of his property; i t  is 
apparently equal; it is not denied to be fair, and was deliberately as- 
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sented to as a proper and just family arrangement. Such arrangements 
are upheld by considerations affecting the interest of all parties, often 
far  more weighty than any considerations simply pecuniary.'' 11 
R. C. L., 29, sec. 15;  18 C. J., 891, sec. 159; Moore v. Gregory (Va.), 
131 S. E., 692. 

The judgment of the Superior Court, sustaining the assignment of 
error upon appeal from the county court, anti remanding the action for 
a new trial, is 

Affirmed. 

STATE v. BEATRICE SIMMERSON. 

(Filed 21 April, 1926.) 

Criminal Law-Burden of Proof-Presumption of Innocence-Se1f.De. 
fense. 

The presumption of innocence remains with the defendant in a criminal 
action throughout the trial, and upon evidence tending to sliow that the 
defendant cut the prosecuting witness with a knife, it is reversible error 
for the trial judge to instruct the jury that she must prove self-defense 
to a moral certainty by her evidence tending to sustain i':. 

CRIMINAL ACTION, tried before Stack, J., at October Term, 1925, of 
FORSYTH. 

The defendant was indicted upon a bill of indictment charging assault 
with a deadly weapon, to wit, a knife, with intent to kill one Dave 
Smith. The evidence tended to show that Dave Smith, the prosecuting 
witness, and the defendant had been going together for some time, and 
that on a certain night in  June, 1925, the defendant came to Smith's 
house at  his request. Clara Davis was in the house with him. When 
the defendant came in the room there were some words between Smith 
and the defendant, and thereupon he commanded the woman, Clara 
Davis, to "stand back out of the way," and drew a split-bottom chair 
and hit the defendant, pushing her through the door and over a bed 
in the back room where there was no light. The defendant testified that 
after she had been hit with the chair three times and pushed back on 
the bed in the back room where there was no light, and while Smith 
was on top of her, beating her, that she got a knife and cut upwards, 
inflicting wounds upon him. 

I n  response to a question asked the defendant by the court as to why 
she cut the prosecuting witness, she testified that she was afraid of 
her life; that Smith had a knife and was on top of her threatening to 
kill her at the time she cut him. 
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The cause of the fight was doubtless correctly expressed by the de- 
fendant in  a statement to the policeman who arrested her, and who 
testified that the defendant said "that she was in love with Dave Smith, 
and when she saw him in  the room with another woman she went all 
to pieces." 

The defendant was convicted and sentenced to the State's prison for 
a period of not less than one year nor more than two years, from which 
judgment the defendant appealed. 

Attorney-General Biumnnitt and Assistant Attorney-General Nash 
for the State. 

J .  E. Alexander for defendant. 

BROQDEN, J. The trial judge charged the jury as follows: "The 
court charges you that when the State has shown the use of a deadly 
weapon, and the court charges you that it was a deadly weapon, and 
further shows that the defendant stabbed the prosecuting witness in  the 
manner indicated by the prosecuting witness, that the State has made 
out a prima facie case. Then the burden shifts. The defendant comes 
forward and says that she is not guilty. She admits that she stabbed 
the prosecuting witness with a knife, but says that she cut in self-de- 
fense." The court further charged the jury: "It is the duty of the 
defendant to fully satisfy you of this or to a moral certainty that she 
acted in  self-defense before you can excuse her. I f  she has so fully 
satisfied you or satisfied you to a moral certainty that she cut in  self- 
defense, then you will acquit the defendant, but unless you are so satis- 
fied, you will convict the defendant." 

This charge of the trial judge is not in accordance with the law and 
cannot be upheld. The vice of the charge consists of two elements: 
first, the shifting of the burden to the defendant; and, second, the im- 
posing upon the defendant, in substance, the burden of establishing her 
innocence beyond a reasonable doubt. The correct principle governing 
cases of this sort is thus expressed by Ruffin, J., in 8. v. Wilbourne, 87 
N.  C., 529: "The general rule most undoubtedly is that the truth of 
every averment, whether i t  be d r m a t i v e  or negative, which is neces- 
sary to constitute the offense charged must be established by the prose- 
cutor. The rule itself is but another form of stating the proposition, 
that every man charged with a criminal violation of the law is pre- 
sumed to be innocent until shown to be guilty, and i t  is founded, it is 
said, upon principles of natural justice; and so forcibly has i t  com- 
mended itself by its wisdom and humanity to the consideration of this 
Court, that i t  has never felt willing, whatever circuinstances or diffi- 
culty might attend any given case, to disregard it." 
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The correct doctrine as to burden of proof in  criminal cases is thus 
expressed by Stacy, J., in  X. v. Falkner, 182 N .  C., 796: "The burden 
is still with the State, under all the evidence, to satisfy the jury, beyond 
a reasonable doubt, of the defendant's guilt." 

These just principles are so intimately wrought into the fabric of 
the law that  i t  i s  unnecessary to debate the proposition. 8. v. Little, 
178 N. C., 722; Speas v. Bank, 188 N .  C., 524; S. v. Redditt, 189 N.  C. ,  
176; S. v. Kline, 190 N .  C., 177. 

Indeed, the able attorneys for the State, under the authority of 8. v. 
Redditt, supra, frankly confess error in  the brief filed in  this cause. 

There must be a 
New trial. 

PILOT REAL ESTATE COMPANY v. E. J. FOWLER ET ALS. 

(Filed 21 April, 1926.) 

1. Demurre-Appeal-Revers&, 
Where a demurrer ore tenua is sustained in the inferior court, and the 

exceptions thereto sustained in the Superior Court, its effect is to over- 
rule the demurrer. 

Upon plaintiff's demurrer to defendant's counterclaim, every material 
allegation therein is to be taken as established. 

3. Pleading-Statute of F'rauds--Demurrer. 
The Statute of Frauds must be pleaded by one claiming that a contract 

relied on by the opposing party mas verbal, when a writt12n contract was 
required, and a demurrer on such ground is untenable. 

4. Same--Consideration. 
Where a party to a contract claims in an action that a lack of con- 

sideration renders it unenforceable, it is necessary for him to aver it in 
his pleadings, and he may not maintain this defense upon demurrer to 
the pleadings of the opposing party. 

CIVIL ACTION before Lane, J., at  March Term, 1926, of FORSYTH. 
Prior  to 6 April, 1920, R.  G. Stockton listed with the plaintiff for 

sale a certain house and lot located on Jackson Street i n  Vainston-Salem. 
An officer of the plaintiff solicited the defendants to purchase said prop- 
erty for a home. The defendants, with said agent, looked over the 
property and agreed to purchase the same for $4,500. The  plaintiff 
represented to the defendant that  the lot fronted 50 feet on Jackson 
Strect and extended back to a depth of 150 feet. On 6 April, 1920, the 
defendants paid the plaintiff as a cash payment $1,480.60, and received 
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a receipt for the amount so paid. Thereafter, on 11 October, 1920, the 
defendants executed two promissory notes, one for $140.00, payable to 
R. G. Stockton, six months after date, with interest a t  six per cent, and 
the other to the plaintiff, Pilot Real Estate Company, for $144.40, pay- 
able six months after date. Said notes were secured by deed of trust 
upon the property, executed by the defendants to the Wachovia Bank 
and Trust Company, trustee for said Stockton and the plaintiff. On or 
about 14 November, 1923, the defendants paid the Stockton note of 
$140.00, and thereupon by mistake and inadvertence the Wachovia 
Bank and Trust Company canceled the deed of trust. Thereupon the 
plaintiff brought this suit against the defendants, Fowler and wife, and 
Wachovia Bank and Trust Company, trustee, upon the note of $144.40. 
The Wachovia Bank and Trust Company filed an answer admitting in 
substance the allegations of the complaint. The defendants, Fowler and 
wife, filed an answer admitting the execution of the note and deed of 
trust, and the cancellation of said deed of trust, but denying that said 
deed of trust had been canceled by mistake, and further denying that 
they owed the plai&ff anything. 

The said defendants set up a counterclaim and independent cross- 
action against the plaintiff, alleging that they had purchased a lot 
50 by 150 feet, and had received a deed for a lot 43 by 102 feet, and 
that by reason of such deficiency in the quantity of property, they had 
been damaged in  the sum of $1,000. The defendants further allege a 
new and special contract between the parties, to wit: "That these defend- 
ants, after discovering that they had not received the number of feet 
in width and depth that they had been promised and which the plain- 
tiff represented the lot contained, demanded of plaintiff and said R. G. 
Stockton that they be given the number of feet which they had pur- 
chased and were promised, and the plaintiff and R. G. Stockton prom- 
ised that they would take the property back and pay these defendants 
the money they had paid on said property or would furnish them the 
number of feet which these defendants had expected and which the 
receipt for the $1,480.60 called for, and which was promised these d e  
fendanta they would receive when the first payment of $1,480.60 was 
made to the plaintiff in this action; that the plaintiff and R. G. Stock- 
ton have never paid these defendants the money nor have they ever given 
these defendants the number of feet of land which these defendants 
bought and which was promised to them." 

The plaintiff demurred or0 tenus to defendants' cou~iterclaim and 
cross-action, in  that the said counterclaim was not sufficient to consti- 
tute a cause of action for the reason that no fraud or mutual mistake 
was alleged; and, further, that the special contract was within the 
statute of frauds and, in  addition, there was no consideration to sup- 
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port it. The demurrer was sustained in  the county court, and the de- 
fendants, Fowler and wife, appealed to the Superior Court. His  Honor, 
Lane, J., holding the Superior Court of Forsyth County, entered judg- 
ment sustaining the exceptions of the defendants to the ruling of the 
judge of the county court and remanded the case to the county court for 
trial before a jury upon appropriate issues. From said judgment plain- 
tiff appealed. 

Ratcliff, Hudson d? Ferrell for plaintiff. 
Charles 1.Y. Stephens for defendants. 

BROGDEN, J. The effect of the judgment of the Superior Court of 
Forsyth County was to overrule the demurrer ore tenus, which had 
previously been sustained by the County Court of Forsytli County. 

The initial question to be considered is whether or not the demurrer 
should have been overruled. 

A demurrer to an answer admits as true every materid fact alleged 
in the answer to the same extent and with the same force as a demurrer 
to a complaint. Trust  Co. v. Wilson, 182 N.  C., 168. 

The allegations of the answer constituting a counterclaim or cross- 
action are loosely drawn, but it is alleged that after the discovery of 
the shortage in quantity the parties made a new contract whereby the 
plaintiff and Stockton "promised that they would take the property 
back and pay these defendants the money they had paid on said prop- 
erty or would furnish them the number of feet which these defendants 
had expected." The plaintiff demurs ore tonus to this new contract for 
that the alleged contract is:  (1) within the Statute of Frauds, and (2)  
without consideration. Both grounds of demurrer are untenable. Ver- 
bal contracts relating to the sale or conveyance of land are not void 
but voidable, and the Statute of Frauds must be pleaded. I t  cannot be 
set up by a demurrer. Curtis v. Lumber Co., 109 N.  C., 401; Loughran 
v. Giles, 110 N.  C., 423; Williams v. Lumber Co., 118 N. 0., 928; Hem- 
mings v. Doss, 125 N .  C., 400; Stephens v. Midyette, 161 N.  C., 323. 

The answer does not disclose whether the special contract is verbal or 
written. Conceding that the contract alleged is verbal and executory, 
and therefore requiring a consideration to support it, yet a failure of 
consideration is a defense and must be pleaded. I n  Godwin v. Gardner, 
182 N.  C., 97, Stacy, J., declares the law to be that:  "Matters set up in 
defense, or as a bar to  lai in tiff's suit and requiring proof, may not be 
considered upon a demurrer." 

The judgment of the Superior Court must, therefore, be 
Affirmed. 
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EDWARDS LUMBER AND LAND COMPANY v. P. H. SMITH AND 

SMITH REALTY COMPANY. 

(Filed 21 April, 1926.) 

1. Contracts-Options-Lands-SpecMc Performance-Damages. 
A contract to purchase land provided the bargainor could give title 

to a certain acreage, is a unilateral contract or option, and upon his 
inability to make good title, he is neither compellable in equity to 
specifically perform, or liable in damages for his failure to do so. 

2. SamsTender of Purchase Price-Notice of Acceptance. 
The proposed purchaser of lands under an option is required to make 

tender of the purchase price within the terms of the contract, and his 
mere notice of acceptance is insufficient. 

BROGDEN, J., took no part in the decision of this case, 

APPEAL by plaintiff from Grady, J., at September Term, 1925, of 
DURHAM. Affirmed. 

Action for specific performance of contract to convey land, with 
abatement of purchase price, or for damages for breach of said con- 
tract. The execution of the contract as alleged in  the complaint was 
admitted; defendant denied its breach. I n  defense defendant alleged 
an offer of full performance by him, in  accordance with the terms of 
the contract, and the refusal by plaintiff to accept said offer. At  the 
close of all the evidence, upon motion of defendant, judgment of non- 
suit was entered. From said judgment plaintiff appealed. 

Fuller, Reade & Fuller, McLendon & Hedrick, and Brawley & Gantt 
for plaintiff. 

Manning & Manning for def endunt. 

CONKOR, J. On 23 May, 1923, defendant, P. H. Smith, for and in  
consideration of $50, agreed in writing, signed by him, to sell and con- 
vey to plaintiff, by good and sufficient deed, in fee simple, with full 
covenants of general warranty of title, certain lands situate in  Durham 
County, described by metes and bounds, as lot No. 1, and lot No. 2, 
for the sum of $16,000, "provided that seller can give title,'' and ('pro- 
vided, however, said party of the second part (plaintiff) accepts said 
offer on or before 5 July, 1923. I f  not accepted on or before said date, 
I (defendant, P. H. Smith), am no longer bound to sell, or party of 
second part (plaintiff) bound to buy, and this agreement and option 
expires by its limitation as above." Some ten days thereafter plaintiff 
notified defendant that it would accept said offer, and requested defend- 
ant to convey lot No. 1 to L. P. McLendon and N. D. Bitting, and lot 
No. 2 to plaintiff. 
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Upon receipt of said notice, defendant requested the Durham Loan 
and Trust Company to execute a deed, conveying the land described 
therein to the Smith Realty Company. This deed was executed on 6 
June, 1923, and mas duly recorded. Thereafter, at defendants' request, 
the Smith Realty Company executed a deed conveying the land de- 
scribed therein, which mas a part of the land conveyed to i t  by the 
Durham Loan and Trust Company to L. P. McLendon and N. D. Bit- 
ting. This deed was tendered to plaintiff, and Messrs. McLendon and 
Bitting, who declined to accept same. The land convei~ed in the last 
mentioned deed is the same land as that referred to as lot No. 1 in the 
contract between plaintiff and defendant. The part of the land con- 
veyed to Smith Realty Company by the Durham Loan and Trust Com- 
pany, not included in the deed to McLendon and Bitting, is the same 
land as that described in the contract as lot No. 2. By reason, how- 
ever, of difference in the lengths of the boundary lines :is contained in 
said descriptions, the area of the land described in the deed from Smith 
Realty Company to McLendon and Bitting, is less than the area of lot 
No. 1, as described in the contract; for the same reason, there is a de- 
ficiency in the area of the lot conveyed by the Durham Loan and Trust 
Company to Smith Realty Company, which is the same land as that 
described in the contract as lot No. 2. I t  appears from the evidence 
that defendant is unable to give title to all the lands described in the 
contract, by the deed executed by the Durham Loan and Trust Com- 
pany to the Smith Realty Company. There was no evidence that de- 
fendant had or could give title from any source to that portion of the 
land as described in  the contract which was not included in the descrip- 
tions contained in the deed to the Smith Realty Company. 

Plaintiff contends that there was a breach of the contract between 
plaintiff and defendant, for that defendant failed to convey to its assig- 
nees, Messrs. McLendon and Bitting, all of lot No. 1, or to plaintiff 
all of lot No. 2, as described in the contract, by good and sufficient deeds 
in fee simple, with full covenants of general warranty of title, as he 
had contracted to do. I f ,  however, defendant was unable to give title 
by such deeds, he was relieved of any obligation to do so, by the express 
words of the first proviso in the contract. H e  contracted to so convey, 
provided he could give title. I f ,  as plaintiff alleged and contended, de- 
fendant was unable to give title, there was no contract foi. the breach of 
which plaintiff was entitled to recover damages, or of which the court 
could decree specific performance. The contention of plaintiff that the 
first proviso could be invoked only for its protection (cannot be sus- 
tained. I t  constitutes one of the terms upon which defendant entered 
into the agreement with plaintiff to sell and convey the land described 
in the contract. Plaintiff acquired no rights under the contract, unless 
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defendant was able to give title to the land by deed as set out in  the 
contract. I t  needed no protection, for it was not bound until by its 
roluntary act i t  accepted the offer of defendant to sell as set out in the 
agreement. The contract is an option; its obligation, until acceptance 
of the offer by plaintiff, is unilateral. 

While there was evidence that plaintiff notified defendant that it 
would accept the offer to sell and convey the land described in the con- 
tract, there was no evidence from which the jury could have found that 
plaintiff tendered defendant the purchase pricc of the land, in cash and 
notes, as provided in the contract. Defendant was not bound by a mere 
notice of acceptance of his offer as contained in the option, unaccom- 
panied by a tender of the purchase price. Hudson r .  Cozart, 179 N. C., 
247. A party to a contract, in order to maintain an action for damages 
for its breach, or for specific performance, if i t  be such a contract as 
will be enforced specifically by the court, must both allege and prove 
performance by him, or a waiver of performance by the party against 
whom relief is sought. There was no evidence at  the trial of this action 
that plaintiff had performed his part of the contract or that defendant 
had waived such performance. There was no error in allowing the 
motion for nonsuit. The judgment is 

Affirmed. 

BROGDEK, J., took no part in the decision of this case. 

GILLIAM \I. JONES ET U S .  

(Filed 21 April, 1926.) 

1. Appeal and Error-PleadingsJudgnients - Fragmentary Appeal- 
Dismissal. 

An appeal from the refusal of the trial judge for judgment upon the 
pleadings, should be by esception noted to be considered upon appeal 
from the final judgment therein, aud a direct appeal will be dismisscd as 
fragmentary. 

2. Sam~Discussion of Merits. 
The Supreme Court will not adjudge the rights of the parties upon 

dismissing the appeal, though sometimes it has done so, when from the 
incompleteness of the record or otherwise, no final disposition of the 
case can be accomplished. 

CIVIL ACTION before Schenck, J., at December Term, 1925, of GUIL- 
FORD. 
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W. E. Holley died a resident of Guilford County, leaving a widow, 
who is the plaintiff in this action, the defendants being ],he heirs at  law 
of said Holley. I n  January, 1919, the land of the deceased was par- 
titioned among his heirs at  law, and his dwelling-house, together with 
other property, was allotted to his widow as dower in  s!aid proceeding. 
Thereafter the widow insured the dwelling-house, and on or about 2 De- 
cember, 1924, the residence and dwelling-house was destroyed by fire. 
The insurance company adjusted the loss and paid into the hands of the 
clerk of the Superior Court of Guilford County the proceeds of the 
policy, amounting to $1,945.70. The plaintiff in this snit alleges "that 
she is entitled to have out of said money on deposit a sum or portion 
thereof equivalent to the extent of her insurable interest in  said resi- 
dence, the premium on such insurance having been paid by her." The 
defendants filed an answer claiming that the proceeds of said fire insur- 
ance belongs to them and not to the widow. There is no reference to 
the policy in the record, and it, therefore, does not appezr as to how the 
policy was written. The record shows the following entry: ('Plain- 
tiff moves in the above-entitled case for a judgment on the pleadings 
for $1,948.70, being the total amount recovered on the insurance policy 
mentioned in the pleadings. Motion overruled and the  lai in tiff excepts. 
Plaintiff appeals to the Supreme Court." 

Nyriclz & Stanley for plaintiff. 
King, Sapp Le. Xing for defendant. 

RROGDEN, J. This appeal must be dismissed for the reason that the 
denial of a motion for judgment on the pleadings is not appealable, 
there being no final judgment. I t  was the duty of the plaintiff, under 
the practice, to have excepted to the refusal of the judge to grant the 
motion, so that it could have been considered on an appeal from a final 
judgment. Mitclzell v. ,Kilburn, 74 N .  C., 483; W a l k c ~  v. Scott, 106 
N .  C., 56; Cameron v. Bennett, 110 N.  C., 277; Cooper v. Wyman, 122 
N.  C., 784; Duffy v. Meadows, 131 N.  C., 31; Barbee v. Penny, 174 
N.  C., 571; Duffy v. Hartsfield, 180 N.  C., 151; Pende~ v. Taylor, 187 
N. C., 250. 

I t  will be observed that in some of the cases, althoug'i the court dis- 
missed the appeal for the reasons given, still an opinion was expressed 
as to the merits of the controversy where such an opinion would termi- 
nato the litigation. 

This is not such a case. I n  the complaint the plaintiff alleges that 
she is entitled to a sum of money equivalent to the extent of her insur- 
able interest in said residence, alleging in substance, that she paid the 
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premiums and that the contract of insurance was for her benefit. This 
is denied by the defendants. I n  addition, no reference is made to the 
policy of insurance, and it does not appear how the policy was written; 
so that any opinion by this Court, in  the present state of the record, 
would be a mere "leap in the dark." 

Appeal dismissed. 

JOHN A. COLLINS v. SOUTHERN RAILWAY COMPANY. 

(Filed 21 April, 1926.) 

Negligence - Evidence - NonsuiLRailroads-Municipal Corporations-- 
S t reeUbs t ruc t ions .  

Evidence that a railroad company had previously allowed a city to 
cut an underpass for a street through its embankment, supported in the 
middle by a wooden pier with an eighteen-foot driveway on each side for 
the use of the public; and that later the railroad company replaced the 
wooden pier by one of concrete occupying the same space, is insufficient 
of the railroad's negligence in an action to recover damages for plaintiff's 
injury caused by running into the pier while driving his automobile. 
Dillon, v. Raleigh, 124 N. C., 184, where the obstruction was in the street, 
cited and distinguished. 

APPEAL by plaintiff from Finley, J., at November Term, 1925, of 
FORSYTH. 

Civil action to recover damages for an alleged negligent injury to 
plaintiff and his automobile sustained while plaintiff was driving along 
Patterson Avenue in the city of Winston-Salem and caused by his run- 
ning into a concrete pier which stands, according to plaintiff's allega- 
tion, in the middle of the street and supports the defendant's overhead 
bridge or trestle spanning the same. 

The defendant denied any liability on its part for the plaintiff's 
injury or damage, and upon the usual issues of negligence, contributory 
negligence and damages being submitted to the jury, there was a ver- 
dict for the defendant on the first issue. 

From the judgment rendered thereon, denying any right of recovery, 
the plaintiff appeals, assigning errors. 

2. C. Camp for plaintiff. 
Manly,  Hendren d Wornble for defendant. 

STACY, C. J. There is no evidence, as we understand the record, to 
show that the concrete pier, with which the plaintiff collided, injuring 
himself and car, was erected in the street or public highway by the 
defendant. 



The plaintiff was injured at a point where Patterson Avenue, a public 
street, in the city of Winston-Salem, passes under the railroad track of 
the Southern Railway Company, leading from Winston-13alem to Rural 
Hall. The defendant's track x a s  built in 1889 when there mas no road- 
way or underpass a t  this point, but rather an embankment or fill upon 
which the railroad track was constructed. I n  1895, under an agree- 
ment with the public authorities, an opening for a roadvay was cut 
beneath the track and through the embankment, the excFration for said 
opening being done by the public authorities, vhile a wooden trestle, 
supported in tlie center with a wooden pier, five feet wide at  the bot- 
tom, was built by the defendant to preserve its track over the roadway. 
I n  1921 tlie defendant was required to remove the old vooden trestle 
and replace it with a more suitable structure, which i t  did by erecting a 
steel bridge, supported in the center by a concrete pier, four feet wide at 
the base, and placed on the exact spot where the wooden pier formerly 
stood. The street at this point is forty feclt wide from curb to curb, 
with a passage way on either side of the pier, eighteen feet in width. 

The space upon which the pier stands has never been used as a part 
of the street or highway, nor has it been condemned >r title thereto 
acquired in any way superior to the defendant's right to use it as a part 
of its right of way. Therefore, in no sense can i t  be said to be an ob- 
struction placed in the street or highway by the defendant. xew Bern 
v. Wadszuorth, 151 N .  C., 309. 

The decision in Dillom v. Raleigh, 124 N. C., 184, is not at  variance 
with our present position, for in  that case the piers, posts or benches 
were erected in the sheet by the railroad company, and not on ground 
reserved as a part of the defendant's original right of way. 

Under this view of the evidence, it is not necessary to consider the 
plaintiff's assignments of error, as he has failed to show any negligence 
on the part of the defendant, Southern Railway Company. 

Tho verdict and judgment will be upheld. 
KO error. 

(Filed 28 April, 1926.) 

1. ContractscDeeds and Conveyanre~Timber--Cutting and Ftenioving 
-Reverter. 

A timber contract conveys all standing trees as realty, tu t  when severed 
they become personalty, and where a time for the cutting and removing 
of the timber is fixed by the conveyance, at the expiration thereof such 
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trees severed or standing as are left remaining on the lands are the 
property of the grantor, though the conveyance does not specify that 
they shall revert to him. 

2. Sam-Lumber. 
The word "timber" which a grantee in a timber contract must remove 

from the lands within a stated time, does not include lumber, a manu- 
factured product, and at the expiration of the period, the grantee may 
remove the same within a reasonable time, unless the contract by its terms 
includes the lumber as well as the timber. 

3. SamsAppeal and E m ~ I s s n e s .  
Where the purchaser under a timber contract has taken lumber left 

on the premises by claim and delivery, after the time fixed for the 
removal by him of timber, which he has endeavored to remove within a 
reasonable time, it is reversible error for the court to refuse an issue as 
to his title to the timber, and submit only an issue of damages for its 
wrongful detention. 

CIVIL ACTION tried by Dunn, J., at December Term, 1925, of NOORE. 
On 7 February, 1913, Duncan W. Brown conveyed to James W. 

Austin and his heirs and assigns "all merchantable timber, both stand- 
ing and down, of pine and other varieties on the home farm of said 
party of the first part, consisting of 159 acres.'' Among other condi- 
tions, not pertinent, the following pertinent clause appears in the deed: 
"The party of the second part (James W. Austin) shall have the right 
to establish and operate a steam sawmill, with suitable site for same, 
on the above-described tract . . . and ingress and egress to any 
part of said tract necessary in cutting and removal of the timber; and 
shall have a period of five (5) years from the date hereof for the cutting 
and removal of the timber herein conveyed, with the privilege of con- 
tinuing such operations during a further period of five (5)  years by pay- 
ment to the party of the first part (Brown), his heirs or assigns, at  the 
rate of twenty-five dollars ($25.00) per annum, each period of three 
months or fraction thereof to be paid for as three months. I t  is 
mutually covenanted and agreed by and between the parties to this 
agreement that the said party of the first part (Austin) shall have the 
right to enter and remove from said land his firewood, any lightwood 
and parts of trees left on the ground by said party of the second part, 
and that this agreement terminates at  the expiration of ten (10) years 
from date hereof, unless sooner terminated as above provided." 

The plaintiff is the surviving partner of James W. Austin, the gran- 
tee in said deed. Under and by virtue of the terms of said deed the 
said Austin located his sawmill on the land and began cutting the tim- 
ber. Austin died 12 January, 1923, and the   la in tiff is his adminis- 
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trator and surviving partner. D. W. Brown, the grantor, died also 
prior to 7 February, 1923, and the defendants are his widow and his 
children. 

The time for cutting and removing the timber expired 7 February, 
1923. At that time the plaintiff had cut all the timber, removed the 
logs to the mill where they had been sawed into lumber, and the lumber 
stacked on sticks and in piles upon the land. On 8 Felxuary, the day 
after the time for cutting and removal had expired, the defendants 
notified plaintiff that he could not go upon said land to remove the 
lumber stacked thereon by reason of the fact that the defendants claimed 
that the lumber belonged to them because it had not been cut and 
removed during the period limited in the contract. The plaintiff there- 
upon brought this suit and instituted claim and delivery proceedings 
for possession of said lumber and the same was seized thereunder. There 
was a dispute between the parties as to the amount of lumber upon the 
premises. 

The plaintiff tendered the following issue: "Is the plaintiff the 
owner and entitled to the possession of the lumber described in the com- 
plaint 1" The court declined to tender this issue, but tendered the fol- 
lowing issue: "What was the reasonable market value of the lumber 
at  the time of seizure under the claim and delivery 2" 

At the conclusion of plaintiff's evidence, the trial judge stated to the 
jury that he would hold, as a matter of law, that the plaintiff had no 
right to enter upon the land described in the con~plaint after the expira- 
tion of the term mentioned in the contract and remove the lumber 
therefrom, which had been manufactured out of the tlmber trees cut 
down upon said land; and that, as a matter of law, the title to said 
lumber upon the expiration of said contract vested in  the owner of the 
land, and the only matter reserved to be heard mas the value of the 
lumber seized under the claim and delivery proceedings. 

There was judgment for the defendant for the sum of $410.00, said 
judgment further adjudging that the action as to plaintiff's cause of 
action be nonsuited. 

From the foregoing judgment plaintiff appealed. 

H.  F. Seawell for plaintif f .  
U .  L. Spence  and  J .  C. Sedberry  for defendants .  

BROGDEN, J. The proposition is this: Can the purchaser of stand- 
ing timber enter upon the land described in the contrrtct and remove 
therefrom manufactured lumber after the period for "cutting and re- 
moval" prescribed in the contract has expired? 

The construction and interpretation of timber contracts has been a 
fruitful source of litigation and has produced an  almost unnumbered 
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multitude of decisions in  the various courts of the country. The courts 
are hopelessly divided upon many pertinent questions relating to rights 
flowing from timber contracts, and any attempt to distinguish, reconcile 
or harmonize decisions upon the subject is an impossible and fruitless 
task. 

I n  North Carolina i t  has been generally held: (1)  That deeds for 
standing timber convey a fee-simple interest in  such timber as realty, 
determinable as to all such timber as is not cut and removed within the 
time specified in  the deed; (2)  that upon severance of the trees from 
the land they become personal property; (3)  that uncut timber and 
timber cut and not removed within the time specified in the contract 
becomes the property of the owner of the land, irrespective of whether 
the contract contains an express reverter clause or not. Bunch v. Lum- 
ber Co., 134 N.  C., 116; Hawkins v. Lumber Co., 139 N.  C., 160; Lum- 
ber Co. v. Corey, 140 N.  C., 462; Midyette v. Grubbs, 145 N .  C., 85; 
Hornthal v. Howcott, 154 N.  C., 228; Bateman v. Lumber Co., 154 
If. C., 248; W i Z l i m s  v. Parsons, 167 N. C., 529; Ollis v.' Furniture 
Co., 173 N. C., 542; Williams v. h m b e r  Co., 174 N.  C., 229; Morton v. 
Lumber Co., 178 N.  C., 163. 

The exact question presented by this appeal has not been determined 
by this Court. The nearest approach to a decision of the question is 
found in  Lumber Co. v. Brown, 160 N.  C., 281, in which the law was 
declared to be that saw logs left upon the premises at  the expiration of 
the time designated by the contract reverted to the owner. I t  should 
be observed, however, that the actual question decided in the Brown case 
was that there was sufficient evidence of a sale to go to the jury. But 
conceding that the Brown case holds that logs left on the land reverted 
to the owner of the land, still the Brown case is not decisive of the 
question presented by this record for the plain reason that this record 
presents the question of manufactured lumber and not timber, trees or 
logs. Therefore, we come face to face with the question as to what is 
meant by the term "timber." Timber means growing trees and logs. 
Johnson v. Trui t t ,  122 Ga., 327. Perhaps the clearest and most com- 
prehensive statement of the question involved is found in the case of 
Hubbard v. Burton, 75 Mo., 65, and is in this language: "We have no 
doubt that any trees standing, or felled, and lying in  their natural state 
upon the land, after the expiration of twelve months from the date of 
the contract, would belong to the vendor. But does the term 'timber' 
embrace articles manufactured out of the timber? Suppose instead of 
purchasing the timber for the purpose of making railroad ties, the 
object of the purchaser had been to manufacture barrels, buckets or 
shingles, would defendant have been entitled to all such manufactured 
articles found upon the premises, after the expiration of the specified 
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time? I t  is evident that the object of inserting that provision in the 
contract was to avoid conferring upon the purchaser a right, indefinite 
as to time, to enter upon the land and cut down the timber-to limit 
the right to cut and remove the timber, or work it up, after the lapse of 
twelve months. We think the fair and reasonable con:;truction of the 
contract is, that only the timber standing, or cut and lying upon the 
ground in its natural state, was forfeited to defendants,." 

The facts in the Hubbard case, supra, mere that the contract pro- 
vided that all timber not removed from the land within twelve months, 
whether cut or standing, was to be the property of the owner, and that 
certain railroad ties which had been manufactured prior to the espira- 
tion of the time specified in the contract, had been left upon the land, 
and suit was instituted to recover possession of said lies. The same 
definition and distinction mas thus declared in  Butler v. McPkerson, 
95 Miss., 635 : "When the timber was manufactured intc railroad cross- 
ties its use and nature changed. I t  was no longer timber. I t s  character 
as timber ceased when the labor of those who felled the trees, and cut 
the trunks thereof into appropriate lengths ceased and the labor of the 
manufacturer commenced. When the article is once perfected for im- 
mediate use, it is only known by its appropriate name, and is no more 
timber than bread is flour, or flour wheat, or mutton sheep, or beef 
oxen." 

Some of the courts have held that when trees have been cut into saw 
logs that this in itself is a removal under contracts similar to the con- 
tract in the case now under discussion. Macomber v. R. R., 108 Mich., 
491; Nahan v. Clark, 219 Pa., 229; Lancaster v. Roth, 155 S .  W., 597. 

But howet~er this may be, the weight of authority and the weight of 
reason is to the effect that when the trees art: cut into logs, and the logs 
conveyed to a mill and manufactured into lumber, and the lumber 
stacked or piled upon the premises, that it ceases to be timber or stand- 
ing trees, and therefore the principle of rewrter does not apply. This 
principle has been recognized and upheld in the states of Maryland, 
Tesas, Michigan, Maine, Georgia, Wisconsin, Pennsylvania, Missouri, 
Mississippi, New Hampshire, Minnesota, Kentucky, New Jersey, and 
Indiana: 11'ivzbro1~ c. J lo~r i s ,  118 Md., 9 1 ;  Lancaster c. Roth, 155 
S. W., 597; 3facomber I : .  Detroit L. d2 N. R. R., 108 Mich., 491; 
ErsX-ine v. Savage, 96 Xaine, 57;  Johnson v. Truitt ,  122 Ga., 327; 
Golden v. GlocP, 57 Wis., 118;  Malzan v. (7Zarlc, 219 Fa., 229; Hub- 
bard v. Burton, 75 Mo., 65;  Butler v. McPherson, 95 Miss., 635; Tut- 
tle v. Pingree, 75 N .  D., 288; Pryor v. Tnternational Lumber Co. 
(Minn.), 195 N. W., 772; Irons v. Webb, 41 N.  J .  Lam, 203; Halstead 
v. Jesup, 150 Ind., 85. 



3. C.] SPRING T E U ,  1926. 629 

The contrary view is discussed in the case of Smith v. Wells (Mass., 
1924), 145 N. E., 50, which cites authorities in New York and Virginia. 
But, upon the other hand, in the case of Clark v. Aldrich, heard in the 
District Court of the U. S., for the District of Massachusetts and re- 
ported in 278 Fed., 941, i t  is held that sawed lumber, slabs and cord 
wood left upon the land a t  the termination of the time specified in  the 
contract was personal property and could not be forfeited to the owner 
of the land unless such intention was plainly expressed in the contract. 
The opinion uses this language: "We have no occasion to undertake to 
reconcile the numerous and somewhat conflicting rulings as to con- 
tracts for the cutting and removal of timber. It i s  enough to note that 
the overwhelming weight of authority applicable to such a contract as 
was made by these parties is in support of the view taken by the court 
below," citing Wimbrow v. Norris, 118 Md., 91, and quoting with ap- 
proval from that case as follows: "It seems to be the rule even in  those 
jurisdictions which hold that all the rights of the parties to the timber 
terminated at  the expiration of the time limit, if the timber is manu- 
factured into lumber the owner of the timber does not lose his right 
thereto by the expiration of the time limit." 

The various shades of definition and the reasons supporting the di- 
vergent views of the courts are collected in  exhaustive notes contained 
in 15 A. L. R., 41; and 31 A. L. R., 944. 

The contract in  the case now under consideration specified a period 
for "cutting and removal of the timber." I t  further provided that the 
purchaser of the timber should operate a sawmill upon the land, and i t  
was therefore in contemplation of the parties that the purchaser of the 
timber should have the right to saw during the entire period and until 
the last moment thereof if he so desired, and this very right would 
necessarily imply the privilege of removing the completed product from 
the premises. 

I t  is urged that the principles of law upon which this decision is 
based, modify the contract of the parties by extending the time which 
the parties had agreed upon for the cutting and removal of the timber. 
This argument is not based upon sound reason because the parties con- 
tracted that fimber should be cut and removed. The timber was cut and 
removed when it went through the mill and came out a manufactured 
product, and was therefore not embraced in the contract. The decisive 
principle is thus expressed in Taylor-Brown Timber Co. v. 1Volfe Creek 
Coal Co. (Ky.), 107 S .  W., 133,  cited in  defendants' brief: 

"In respect to the lumber on the land, we think the lower court cor- 
rectly ruled that appellant should have the right to remove it upon the 
ground that i t  is not embraced by the contract. There is no limitation 
in the contract as to the time the lumber should be removed from the 
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land.  Noth ing  i s  said about it ,  a n d  t h e  t ime  l imi t  a s  t o  trees a n d  logs 
does not  embrace t h e  manufac tured  product.  T h e  lumber was  a chattel, 
left  by  t h e  appel lant  on  t h e  land,  and  it should be allowed a reasonable 
t ime  i n  which t o  remove it." 

I t  mas therefore error  f o r  the  t r i a l  judge to hold, a s  a m a t t e r  of law, 
t h a t  t h e  plaintiff h a d  n o  r igh t  to  enter  upon  t h e  lands  described i n  t h e  
complaint f o r  the  purpose of moving t h e  lumber stacked thereon, and 
it was also e r ror  t o  decline t o  subrnit t h e  issue tendered b y  t h e  plaintiff 
a s  to  t h e  ownership of said property. I f  t h e  property belonged t o  plain- 
tiff, we  hold t h a t  h e  h a d  a r igh t  t o  go upon  t h e  land  a n d  remove it 
wi th in  a reasonable time. Therefore, the re  mus t  be  a 

Y e w  tr ia l .  

A. H. HURWITZ AXD B. HURWITZ v. CAROLINA SAND AND GRAVEL 
COMPANY. 

(Filed 28 April, 1926.) 

1. Mines and  Minerals--Contracts-Leases-Implied Covt:nants. 
For the terms of a written contract with a reverter clause, for the 

mining of sand and gravel a t  a certain price per ton, payment to  be made 
every six months, or deposited in a bank to the owner's: credit, there is 
a n  implied covenant that  the grantee will work the mine as  such mines 
are  ordinarily worked. 

2. S a m ~ A b a n d o n r n e n t .  
The absolute failure of the grantee of mining interests in  land t o  

work the mines under an implied covenant to do so, will be regarded a s  
an abandonment of his right. 

3. Same-Equity-Suits-Cloud on Title. 
Where the grantee of mining interests in lands has abandoned his right 

to work them under the terms of the contract or conveyance, the grantor 
may maintain his suit to declare the conveyance forfeited, and to remove 
it as  a cloud upon his title. 

4. Pleadings-Demurrer, 
Up011 demurrer to the complaint, every material allegation thereof, and 

reasonable inference therefrom tending to establish the plaintiff's cause 
of action, mill be taken as true. 

6. Sam-Mines a n d  Minerals-Breach of Covenant. 
Where the plaintiff alleges in his complaint a breach of defendant's 

implied covenant to mine the locus in quo, and that thereby, by his con- 
tinued possession he has deprived the plaintiff of the value of his prop- 
erty rights therein, a demurrer is bad and should be overruled. 
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APPBAL by plaintiffs from Dunn, J., at December Term, 1925, of 
MOORE. Reversed. 

This is an action brought to remove cloud from title to land by can- 
celling certain deeds from plaintiffs to John A. Royall and from said 
Royall to defendant, for nonuser and forfeiture in not complying with 
the terms of a mining contract. The complaint of plaintiff alleges 
that a contract to lease the sand, gravel and stone on certain land of 
plaintiffs was made with John A. Royall, the predecessor in title of the 
present defendants. Under the contract a certain amount was paid for 
five years and the other material provisions in the mining contract are:  
"And after the expiration of five years the said grantee, for himself, 
his heirs, administrators, executors and successors and assigns, agree 
to pay to said grantors and their heirs, administrators, executors, suc- 
cessors and assigns, a royalty of one cent per ton for all gravel, stone 
and sand removed from said two tracts of land; and it is understood 
and agreed that if the grantee, his heirs, successors, administrators, 
executors and assigns shall default in the payment of the sums of 
money and royalties hereinbefore mentioned for the period of six months 
from the time they become due, then that all the rights and privileges, 
title and interest herein conveyed shall revert to the grantors, their 
heirs, administrators, executors, successors and assigns, and thereupon 
the grantors, their heirs, administrators, executors, successors and 
assigns, and the grantee, his heirs, administrators, executors, successors 
and assigns shall be relieved from all obligations hereunder, except that 
under no circumstances shall the grantee, his heirs, administrators, ex- 
ecutors, successors and assigns be relieved from paying at  least $600 per 
year, as above specified, during a period of five years, to the said gran- 
tors, their heirs, administrators, executors, successors and assigns. , I t  is 
further agreed that when at any time before the expiration of five years 
from 15 June, 1919, as much as $2,000 royalties have been paid, exclu- 
sive of the $1,000 already paid, then and in  that event the guarantee of 
$600 per year above provided shall cease, and from then on the grantee, 
his heirs and assigns, shall pay the grantors, their heirs and assigns, 
quarterly, one cent per ton for all gravel, sand and stone removed as 
aforesaid. All obligations herein assumed or imposed upon the grantee 
shall be -imposed upon his successors, heirs and assigns, but shall in no 
case relieve the said grantee of his personal responsibility to the grantors, 
their heirs, administrators, executors, successors and assigns. L4nd i t  is 
further understood and agreed that the grantee, his heirs, adminis- 
trators, successors and assigns, may deposit with Page Trust Company, 
for the benefit of the grantors, their heirs, administrators and assigns, 
the several sums of money or royalties hereinbefore provided for, and at  
the times hereinbefore specified in  lieu of paying same to grantors, their 
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heirs and assigns. To have and to hold the said gravel, sand and stone 
and the said rights and privileges hereinbefore described, unto the said 
grantee, his heirs, successors, administrators and assigrm, and the said 
grantee, for himsclf, his heirs, successors and assigns, hereby agrees to 
keep a true and strict account of all gravel, sand and stone removed 
from said two tracts of land, and to furnirh to the said grantors and 
their heirs, administrators and assigns, an itemized statement of the 
same quarterly from 15 June, 1919, and the said grantee, for himself, 
his heirs, administrators, successors and assigns guarantees and agrees 
to pay the said grantors, their heirs, administrators and assigns the said 
sum of money and royalties above set forth." 

The complaint alleges, in part : 
"That since 1.5 June, 1924, the defendant has made no payment mhat- 

ever of any rent, although same was clue and owing to these plaintiffs, 
and that by reason thereof the defendant has forfeited all its right, 
title and interest in and to said contract, as provided by the terms 
thereof. 

"That the contract between the plaintiff and John A,. Royall under 
date of 15 June, 1919, recorded in Deed Book No. 74, page 77, and the 
conveyances from John A. Royall to the defendant herein, as recorded 
in Deed Book 76, page 215, constitute a cloud upon the title of the real 
estate of theso plaintiffs which they are entitled to have canceled of 
record, as they are advised, informed and believe and so allege. 

('That by reason of the default of the defendant in ihe payment of 
its rent, as provided by the terrns of the contract and agreement and the 
conveyances of record as above set out, these plaintiffs ,ire deprived of 
the use and enjoyment of their valuable sand, stone and gravel on the 
said described land by the nonuse thereof and default of the defend- 
ant." 

The demurrer is as follows: 
"1. The complaint does not state facts sufficient to constitute a cause 

of action in that- 
"(a) It is not alleged that there was any default in ihe payment of 

royalties for five years after 15 June, 1919, specified in the deed, copy 
of which is attached to the complaint; 

"(b) Under the terms of said deed and the allegations of the com- 
plaint the defendant is chargeable with one cent per ton for all gravel, 
stone and sand removed from said two tracts of land, and it is nowhere 
alleged that any gravel, stone or sand, after 15 June, 1919, has been 
removed from said land ; 

"(c) I t - i s  nowhere alleged in the complaint that any royalty in any 
specified amount was due or owing on any payment day mentioned in 
said deed to the plaintiffs or either of them by the defendant." 
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The demurrer was sustained and plaintiffs excepted, assigned error 
and appealed to the Supreme Court. The other material facts will be 
set forth in the opinion. 

TI'. R. L'lrgg for p7aintifjls. 
If. I;'. i Y ~ a i r ~ e l l  for de fendun f s .  

C L A R K ~ O X ,  J. The preqent action was commenced on 3 December, 
1925. There was an  action for injunction heretofore between the same 
parties. 189 N. C., 1. 

A demurrer admits the allrgations of the conlplaint and all reason- 
able inferences to be drawn therefrom under a liberal construction of 
i ts  terms, nhich  must bc upheld unless wholly insufficient. The  perti- 
licrit parts of tlie min i~ ig  contract to the controversy must be considered. 
From a p a r e f ~ ~ l  examinatio~l of the contract, after 15  June,  1924, the 
five-year period hal ing  expired, it was clearly the intention of the 
parties that  the mining for gravel, sand and stone should continue as 
heretofore, one cent per toil paid for all gravel, sand and stone removed 
from the land payahle quarterly, and any default in the paymerit for six 
months, tlie title and interest in the mining contract sliall revert to 
plaintiffs and. their legal represcntatiueb. The  contract further pro- 
rided that  the grantee should keep a true and strict account of all 
gravel, sand and stone removed from the land and furnish an ittmized 
statement quarterly from 1.5 June ,  1919, to plaintiffs. This action is 
bronelit or-rr a year aftcr the first quartcrlg period of default. 

I n  Conrad 1 % .  J forehrad ,  89 K. C., p. 35, Xerrimon, J., construing a 
similar mining contract, said:  "In the case hefore us the lessee cove- 
naritcd expressly to pay the lessor 'One-tenth part  of all the gold, silver 
and other metals that may he procured from said land, and to account 
for the same quarterly, if so required.' There is no express covenant 
that the leszee shall work the mint continuously, or i n  any particular 
way, or at al l ;  hut there is manifestly an implied covenant on tlie par t  
of the lessee that  he will work i t  as such mines are usually worked, and 
with ordinary tliligtnce, under the surrounding circumstances; not, 
indeed, simply for his own advantage and profit, but as well to the end 
the lessor may have his toll 'quarterly, if he shall so require,' or a t  
such longer intervsls as he may see fit to prescribe. Taylor, L. & T., 
secs. 252, 253. 421; Ro, l~y c. ll'(dl1er, .5 Term Rep., 373; 4 Wait ,  h c .  8: 
Dcf., 203, 246; ,Irch., 68. Such covenant arises by necessary implica- 
tion. I t  would be unjust and unreasonable, and contravene the nature 
and spirit of the lease to allow the lessee to  continue to hold his term 
a considerable length of time, without making any effort a t  all to mine 
for gold and other metals. Such a construction of the rights of the 
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parties would enable him to prevent the lessor from getting his tolls 
under the express covenant to pay the same, and deprive him of all op- 
portunity to work the mine himself, or permit others to do so. The 
law does not tolerate such practical absurdity, nor will it permit the 
possibiIity of such injustice. . . . (p. 36.) I t  is of the essence of 
the contract, necessarily implied, that the lessee should work the mine 
with reasonable diligence, or surrender the lease, as he had the right to 
do by express stipulation, so that the lessor might, in tk.e first alterna- 
tive get the tolls; or, in the other, work the mine himself, or sell, or let 
it to some other person, in his discretion. This construc:tion is reason- 
able and just, and in the absence of any express stipulation in  respect 
to working the mine, the law implies that this was the contract between 
the lessor and lessee.'' i V m w e l l  c. T o d d ,  112 N. C., 687; Hawkins v. 
Pepper, 117 K. C., 407. 

I n  the mining contract there is a reverter clause in favor of plain- 
tiffs. This is enforceable by plaintiffs. Sliarpe v. R. R., 190 N. C., 
p. 350. 

The defendants now have possession of the land under the mining 
contract for the purpose of mining for gravel, sand and stone. The 
plaintiffs are entitled to a royalty since 1 5  June, 1924, of one cent a 
ton for all that is mined since the expiration of the five-year period. 
This mining contract is valuable to plaintiffs as well as to defendant. 
Under a contract, as in the present case, for a particular mining in- 
dustry to be carried on, the defendant cannot keep the land and refuse 
to go on with the operation. Such a course would destroy plaintiffs' 
royalty and render their land valueless. Defendant will not mine, and 
plaintiffs are not allowed to do so. I t  would be the o1.d fable of the 
"dog in  the manger." For such a contingency we think the contract 
makes provision. Under the five-year lease contract, the! payments are 
to be made quarterly. I t  is provided in  the latter part of the lease 
contract, in reference to the one cent per ton to be paid after the five- 
year period, "the several sums of money or royalties he.-einbefore pro- 
vided for and a t  the times hereinbefore specified in lieu of paying same 
to grantors," the fund may be deposited with the Page Trust Com- 
pany, for the benefit of plaintiffs. The lease contract b;? fair implica- 
tion provided that the mine must be operated and quarterly royalty is 
to be paid, and true and strict account kept of all gravel, sand and stone 
removed from the land and an itemized statement furnished plaintiffs 
quarterly. I t  is true the contract provides that this s h d l  not be paid 
until removed from the land. But, when defendant refwes to carry on 
its mining operations according to contract with reasonable diligence, 
and does not mine so i t  can sell and pay the royalty, it waives its right 
by omission, abandonment and neglect, and the plaintiffs can, after 
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waiting six nlonths after these quarterIy periods, as it has done in this 
case according to the contract, bring an action under the mining con- 
tract for reverter, especially provided by the contract, and to remove 
the cloud on the title to the land. Any other construction, from the 
entire contract would work a grave injustice to plaintiffs never contem- 
plated by tlle parties and be inequitable and unconscionable. The posi- 
tion here taken is fully borne out by the authorities in this State and 
elscwhere. 

The question arises, does the plaintiffs' complaint, by reasonable in- 
ferenc~,  allege facts sufficient to come within this position here taken? 
We think so. 

I t  is alleged, among other things, that thc defendants by nonuse and 
default have deprived plaintiffs of the use and enjoyment of their land. 
TT'e think this allegation makes out a cause of action. I t  is a statement 
of a good cause of action, from the view we take of the mining con- 
tract. If the statement of a good cause of action is too general, a bill 
of particulars or a motion more definite is allowed under our statutes. 
C. S., 334-537; Po~cer Co. v. Elizabeth City, 188 N. C., 285. 

I n  IIazckins v. Pepper, supra, dvery, J., speaking to the question, 
say" ( ( I t  is a vrell settled principle that where an estate or interest in 
land is corn-eyed for a nonlinal consideration subsequent wLich consti- 
tutes the consideration on the part of the grantor for executing the deed 
conveying it, a reasonable time will be allowed for its performance, 
after which the courts will adjudge that the grantee, if he has taken 
no steps looking to and giving promise of a compliance mith it, has 
abandoned the purpose to perform it. Ross v. Tremaine, 2 Met. (Mass.), 
495; Allen v. V o w e .  105 Nass., 2-1-1; 6 A. 6: E. Enc., p. 903, note 1; 
2 Washburn (5 ed.), p. 12, star pp. 449-450; Austin v. Cambridge- 
port Parish, 21 Pick. (Xass.), 215." 

I n  1 Tiffany on Real Property (2 ed.), see. 254, p. 870, it is said: 
('By some decisions, if the rent is, by the terms of the lease, entirely 
dependent on the extraction of ore, a covenant on the part of the lessee 
is to be implied that he mill work the claim or mine mith reasonable 
diligence, and occasionally it has been decided that, although there is  
no express provision to that effect, the lessor may assert a forfeiture for 
failure to work. I t  would, however, be more in accord with principle 
to base tlle rights of the lessor in such case, as to resumption of posses- 
sion, upon thc theory that the failure to vork involves an offer to relin- 
quish possession which the lessor may accept, thereby effecting a sur- 
render by operation of law, or upon the theory that a promise to work 
the mine is to be implied, and that upon the lessee's repudiation of that 
promise the other party may rescind and recover the consideration for 
the promise, that is, the possession of the land.'' 
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I t  is well settled t h a t  cer tain a p t  words will be held t o  create a condi- 

tion subsequent a n d  work a forfeiture. Hall v. Quinn, 190 S. C., 326; 
S'hields P .  IIarris, ib id . ,  5 2 0 ;  Cook v. Sink, ibid., 620. The contract in 
tho present case has  a n  express re re r te r  clause. 

F o r  t h e  reasons given t h e  demurre r  is overruled and t h e  judgment  

of t h c  court  below 
Reversed. 

IDE.iL BRICK COMPANY AND HUSIiE HARDWARE COILPANY V. 

1,. GENTRY, BOARD O F  EDUCATION OF CURIBERLAND COUSTY, 
b'1L)ELITY ASD CASUALTY COJIPASY OF S E W  TORI< ET AL. 

(Filed 28 April, 1926.) 

1. Pleadings-Demurrer.  
The sufiiciency of the gleadiugs is determined upon demurrer, taking 

:IS tnle  the inaterial allegations thereof aild the reasoilable inferences 
therefrom that tend to sustain it. 

Upon demurrer, the allegations admitted are  those as  to the facts in 
controversy, and do not extend to erroneous coriclusior~s arising from 
allegations as  to tlie facts pleaded. 

3. 3fcchanics' Lirns-Contracts-principal and Surety-Bonds->faterial 
and  Labor. 

The bond of tlie surety on a building contract and the ccmntract to which 
i t  refers are construcd together, in determining tlie 1iabili;y of the surety 
to those furnishing material for or doing work in the construction of the 
building. 

4. S;tmc-Jlunicipalities-Public Buildings-Statutes. 
The statute requiring a municipality to require a bcnd of the con- 

tractor for the erectiou of n public building, C. S., 2445, bchfore its amend- 
ment by chapter 100. Public Ijaws of 1023, imposes no lirbility upon the 
snrrty in favor of those furnishing material, etc., for the building,  inl less 
such iq to be construed from the terms espresscd in the bond, together 
with the building cocltract to which i t  refers. 

5.  Same-Public Policy-Liability of Surety t o  11aterialmc.11, 
Where a surety bond is given to a board of education for the erection 

of ;I public school building, which d w s  not refer to  the provisions of 
C. S., 24443, nor purport to be in pursuance thereof, and ~espressly limits 
its liability to any loss the obligor may sustain by the con~:ractor's failure 
to pay for the materinl and labor in the building, no qn~?stiori of public 
policy is raised, and the surety is not liable to material furnishers, ete., 
whom the contractor may have failed to pap, and there is no liability 
therefor on the obligee of the bond. 
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6. Pleadings-Demumc1~Re11ircly-Condis Precedent-Principal and 
Surctx-Contracts. 

A limitation in a surety bond as to the time in which an action may be 
maintained against thc surety thercon, after notice of default, is con- 
tractual, and aEects thc remed~,  and it is necessary that the surety 
plead it in the action for it to he arailnblc as a defense; and where it 
does not suBciently :ippe:tr in the pleadings to which the defense is di- 
rected, a demurrer thereto on that ground is a speaking demurrer and 
should be overruled. C. S., 6200. 

APPEAL by defendant Casualty Company from Dunn,  J., at  Septem- 
ber Term, 1925, of CCMBERLA~;D. 

Civil action to recover for materials furnished by plaintiffs and used 
by thc contractor i n  the construction of a public school building. 

The  primary purpose of the suit is  to hold the Fidelity and Casualty 
Company of New York liable for the claims of the plaintiffs by reason 
of a $15,000 bond executed to tho Board of Education of Cumberland 
County to indemnify i t  against loss due to any failure of the contractor 
to complete the school building in accordance with the terms of a writ- 
ten contract. The  case was heard on demurrers filed by the Fidelity 
and Casualty Company to the complaint of the plaintiffs and a cross- 
bill interposed by the board of education. F rom judgments overrul- 
ing the demurrers, the Fidelity and Casualty Company of New York 
appeals. 

Cook d Cook and C.  X. Walker  for plaintiffs. 
J .  Bayard Clark for defendant, Board of Education. 
Ruark  Le. Fletcher for defendanf .  Fidelity and Casualty Company. 

STACY, C. J. The office of a demurrer is to determine the sufficiency 
of a pleading, admitting, for the purpose, thc truth of the allegations 
of fact contained therein. TT7hiteheacl v. Tel .  Co., 190 T\T:C., 197; 
D a v i ~ s  v. Blomberg, 155 N .  C., 496. 

The plaintiffs allege in  their complaint that  L. Gentry, a contractor, 
entered into a xr i t ten  ag r~emen t  n ~ i t h  the Board of Education of Cum- 
berland County 11 July,  1922, for the erection of a school building a t  
Linden, x. C., in ~~-11ich it was stipulated, nrnong other things, that  
"the contractor sllall proride and pay for all materials, labor, water, 
tools, equipment, light and power necessary for the execution of the 
work"; t ha t  i n  pursuance of its duty under C. S., 2443, and for a valu- 
able consideration, the board of education, on 13  July,  1922, took from 
the contractor, as principal, and the Fidelity and Casualty Company 
of New York, as surety, a bond in the sum of $15,000 for the faithful 
performance of said contract, the condition of the bond being "that if 
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the principal shall indemnify the obligee for all loss that the obligee 
may sustain by reason of the principal's failure to comply with any of 
the terms of the contract, then this obligation shall be void; otherwise 
it shall remain in  force"; that the plaintiffs, relying upon said bond as 
security, furnished certain materials to the contractor which were used 
by him in the partial erection of said school building, but for which he 
has failed to pay the plaintiffs, and they demand judgment against the 
defendants for the amount of their claims, to wit. $756.57 and $627.00. 
I t  is further alleged that the contractor failed to complete the building; 
that he abandoned the work, and his present whereabouts is unknown, 
and for this reason he has not been serred with summons in the instant 
action. 

The bond, which is attached to and made a part of the complaint, 
contains the further provision: "KO right of action shall accrue h e r e  
under to or for the use or benefit of any one other than t'he obligee, and 
the obligee's rights hereunder may not be assigned without the written 
consent of the surety." 

There is no provision in the contract, which is also attached to and 
made a part of the complaint, requiring that a bond be given, the only 
reference to a bond being "owner to pay bond premiuin, if bond re- 
quired." 

Do these allegations, taken in connection with the instruments them- 
selves, entitle the plaintiffs to recover on the bond given by the Fidelity 
and Casualty Company of New York? We think not. 

True, it is provided in C. S., 2445, that every county, city, town or 
other municipal corporation, which lets a contract for building, repair- 
ing or altering any building, public road or street, shall require the 
contractor of such work (when the contract price exceeds $500.00) to 
execute a bond, with one or more solvent sureties, before beginning any 
work under the contract, payable to said county, city, town or other 
municipal corporation, and conditioned for the payment of all labor 
done or materials and supplies furnished on said work, and upon which 
suit may be brought for the benefit of the laborers and materialmen 
having claims. Noland Co. v. Trustees, 190 N. C., 250. 

And i t  is alleged that the bond in suit, which is attached to and made 
a part of the complaint, mas taken and given in view of the require- 
ments of this statute and for the protection of the plaintiffs, as well as 
for the protection of the county board of education, but i t  will be ob- 
s e r ~ e d  that the bond is one of strict indemnity, the Board of Education 
of Cumberland County being the obligee mentioned therein, and i t  is 
not conditioned, as required by the statute, for the payment of all labor 
done or materials and supplies furnished on said work. Hence, as the 
bond is attached to and made a part of the complaint, the allegation 
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that it was taken and given in view of the requirements of the statute 
for the protection of the plaintiffs and to insure the faithful perform- 
ance of the contract as i t  relates to them, must be considered more in the 
nature of legal conclusions of the pleader, rather than allegations of 
fact. Surety Co. v. Excavation Co., 61 Okl., 219, L. R. A., 1917, p. 558. 
I t  is not nominated in the bond that it is given for the faithful per- 
formance of the contract as it relates to the plaintiffs; and the only 
reference in the contract to the bond is, "onmer to pay bond premium, 
if bond required." On the other hand, it is expressly stipulated in  the 
bond that it is given to "indemnify the obligee," the Board of Educa- 
tion of Cumberland County, and that "no right of action shall accrue 
hereunder to or for the use or benefit of any one other than the obligee." 

Conclusions of law are not admitted by a demurrer. Bank v. Bank,  
183 X. C., 466. "It is fully recognized that, for the purpose of pre- 
senting the legal question involved, a demurrer is construed as admitting 
relevant facts, well pleaded, and ordinarily relevant inferences of fact, 
necessarily deducible therefrom, but the principle is not extended to 
admitting conclusions or inferences of law," etc.-Hoke, J., in Board 
of Health v. Comrs., 173 N. C., 250. 

The principle is well established by many authoritative decisions, 
here and elsewhere, that in determining the surety's liability to third 
persons on a bond given for their benefit and to secure the faithful per- 
formance of a building contract as i t  relates to them, the contract and 
bond are to be construed together. Mfg. Co. v. Andrews, 165 N.  C., 
285. I n  application of this principle, recoveries on the part of such 
third persons, usually laborers and materialmen, though not expressly 
named therein, are generally sustained where it appears, by express stipu- 
lation, that the contractor has agreed to pay the claims of such third 
persons, or where by fair and reasonable intendment their rights and 
interests were being provided for and were in the contemplation of the 
parties at the time of the execution of the bond. Lumber Co. v. John- 
son, 177 N.  C., 44; Supply Co. v. Lumber Co., 160 N .  C., 428; Gas- 
tonia v. Engineering Co., 131 N.  C., 363; Morton v. Water  Co., 168 
N.  C., 582; Gorrell v. Water Supply Co., 124 N. C., 328. The obliga- 
tion of the bond is to be read in the light of the contract it is given to 
secure, and ordinarily the extent of the engagement, entered into by the 
surety, is to be measured by the terms of the principal's agreement. 
Brown v. illarkland, 22 Ind. App., p. 655 ; Dixon v. H o m e ,  180 N .  C., 
585; Scheflow v. Pierce, 176 K. C., 91. 

Here, the contract contains the express stipulation that "the con- 
tractor shall provide and pay for all materials, labor, etc., necessary for 
the execution of the work," but the obligation of the bond is not for 
the faithful performance of the contract as i t  relates to the plaintiffs; 



640 I N  THE SUPRENE COURT. [ I91  

the surety agrees to indemnify the obligee, and no one else, against all 
loss that the obligee may sustain by reason of the principal's failure to 
comply with any of the terms of the contract; and all other persons are 
expressly excluded from its protective provisions. A similar limitation 
was upheld in Xfg .  Co. v. Andreuls, supra. I t  is a principle too well 
established to require the citation of authorities that "as a party con- 
sents to bind himself, so shall he be bound." Ins. Co. v. Durham 
County, 190 N. C., 58; Yash v. Royster, 189 N. C., p. 41 6. See Cleve- 
land illeta1 Roofing, Etc., Co. v. Gaspard, 89 Ohio St., 1,36, as reported 
in 39 Ann. Cas., 745, and note, where the pertinent authorities are 
collected by the annotator. See, also, Dunlnp v. Eden, 1 5  Ind. App., 
575, a case identical in principle and practically on all-fours with the 
one at bar. 

Plaintiffs rely chiefly upon Ingold v. Hickory, 178 b'. C., 614, but 
in that case the bond contained direct stipulation for the payment of 
laborers and materialmen, and expressly referred to tho requirements 
of the statute in explanation of its true meaning and intent. I t  was held 
in Ingold's case, and rightly so, we think, that where a hond mts given 
in compliance with the requircments of the statute, the surety might 
not, in such case, restrict its liability to suit contrary to the statutory 
provision, for this mould be to uphold a stipulation directly opposed to 
the public policy of the State, and thus enable the parties, by private 
agreement, to set the statute at naught in direct violation of its terms. 
And here, if it did not clearly appear, from the terms of the bond, that 
it was not given in view of the requirements of the statute for the pro- 
tection of the plaintiffs and to insure the faithful performance of the 
contract as it relates to them, me should be disposed to hold the stipula- 
tion, restricting the surety's liability to suit, void as being contrary to 
the public policy of the State as expressed in the statute. 

The instant case is controlled by the decisions in Wtcrner v. Haly- 
burton, 187 S. C., 414, XcCausland I?. Co~lstrzsction Co., 172 N.  C., 
708, and N f g .  Co. 11. Andrews, 165 N. C., 285. On authority of these 
cases, and the principle they illustrate. me are of opinion that the de- 
murrer of the Fidelity and Casualty Company of New York to the com- 
plaint of the plaintiffs should have been sustnincd. 

We may add that the Legislature of 1923 (chap. 100) amended scc- 
tion 2445 of the Consolidated Statutes so as to provide that every bond 
give11 by a contractor to any county, city, town or other municipal cor- 
poration, for the building, repairing or altering of any building, public 
road or street, as required by this section, '(shall be coilclusively pre- 
sumed to have been given in accordance therewith, whether such bond 
be so drawn as to conform to the statute or not. and this statute shall be 
conclusively presumed to have been written into every such bond so 
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given." I t  is further provided in the amended law that only one action 
may be brought on such bond, all claimants to be duly notified, and if 
the aggregate sum exceeds the amount of the bond, there shall be a pro 
rata payment. The surety is also allowed, by paying into court in such 
suit the full amount of the penalty of the bond, to be relieved from any 
other or further liability thereon. 

This amendment, of course, can have no effect on the present case, as 
the bond in suit was given prior to the amendment. Such mas the 
holding in Warner v. Halyburton, supra. 

But we are of opinion that the demurrer to the cross-bill or cross- 
complaint of the Board of Education of Cumberland County was prop- 
erly overruled. 

The demurrer to the cross-complaint is bottomed on a stipulation in 
the bond to the effect that "legal proceedings for recovery hereunder 
may not bc brought unless begun within twelve months from the time 
of the discovery of the act or onlission of the principal on account of 
which claim is made." All the parties agree that this limitation is 
controlled by C. S., 6200. Lumber Co. v. Johnson, 177 S. C., 44. I t  is 
a contractual limitation, fixing the time within which suit must be 
brought, inserted for the benefit of the Casualty Company and may be 
waived by it. Dibbrrll v. Ins. Co., 110 N. C., 193. True, it is made a 
condition precedent to the right of rccol-ery, though not an integral part 
of the cause of action, and, being a matter affecting only the remedy, it 
need not be alleged in the complaint. Bank v. Fidelity Co., 126 N. C., 
320; flharrow v. Inland Lines, 214 S. Y.,  101, as reported in 57 
L. R. A. (N. S.), 1192, and note. The plaintiff is not bound to assume 
that the defendant will take advantage of a matter which may be 
waived. Ba~dc v. Bvitton, 66 N.  C., 365. I t  is not like a condition or 
stipulation in the agreement upon the performance of which the plain- 
tiff's right of action depends, there being a distinction in this respect 
between a condition precedent which affects the right of action itself 
and one which operates only upon the remedy after the cause of action 
has accrued. Culbretk v. R .  R., 169 N. C., 723. 

We have not overlooked the decisions in Bennett v. R .  R., 159 N. C., 
345, Ball  v. R. R., 149 K. P., 108, Gulldye v. R. R., 147 K. C., 234 
(on rehearing), 148 N. C., 568, Roberts v. Ins. Co., 118 N. C., 429, 
Best v. Kinston, 106 K. C., 205, Taylor v. Iron Co., 94 N.  C., 526, and 
others of like character, nor are they at  variance with our present posi- 
tion, for in each of these cases the court was dealing with a statutory 
provision limiting the time for suit which affected, not merely the 
remedy, but the right of action itself. See, also, Belch v. R. R., 176 
N. C., 22, and cases there cited. 
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Of course, where the defect appears on the face of the complaint, i t  
may be taken advantage of by demurrer. Holly v. Assumnce Co., 170 
N. C., 4. This is not our case. 

It is alleged in the cross-complaint that the contractor %topped work 
upon said building prior to 18 April, 1923, and thereafter wrongfully 
failed and refused to complete the same, or comply with the terms of his 
contract"; that the defendant Fidelity and Casualty Conlpany of New 
York was notified of said failure on 11 April, 1923; and :hat by reason 
of the failure of the contractor and the Casualty Company to finish said 
building, the Board of Education of Cumberland County has had to 
complete the same at great loss, etc. 

Summons in this action was issued 10 March, 1924, but it is alleged 
that the cross-complaint of the board of education was not filed until 
12 July, 1924, hence the Casualty Company says that no legal proceed- 
ing for recovery under the bond was begun by the board of education 
until the filing of its cross-complaint 12 July, 1924, and this was more 
than twelve months from the time of the discovery of the act or omis- 
sion of the principal on account of which claim is made. Capps v. 
R. R., 183 N. C., 181. 

But it does not appear from the allegations of the cross-complaint 
when legal proceedings were begun for recovery on the bond by the 
Board of Education of Cumberland County; hence, to this extent at  
least, the plea interposed by the Casualty Company is in the nature of 
a "speaking demurrer," which is not allowed with us. "When any of 
the matters enumerated as grounds of demurrer do not appear on the 
face of the complaint, the objection may be taken by answer." C. S., 
517. 

A demurrer can be sustained, and it is only appropriate, when the 
defect or objection appears on the face of the pleading, as it is not the 
province of a demurrer to state objections not apparent Ion the face of 
the pleading to which it is directed. A "speaking demurrer," as styled 
by the books, is one which invokes the aid of a fact, not appearing on 
the face of the complaint, in  order to sustain itself, and is condemned, 
both by the common law and the Code system of pleading Besseliew v. 
Brown, 177 N.  C., 65; VonGlahn v. DeRosseft, 76 N. C., 292. 

There was error, however, in overruling the demurrer to the plain- 
tiffs' complaint. Let the cost of this appeal be divided between the 
plaintiffs and the Fidelity and Casualty Company of New York. 

Error. 



N. C.] SPRING TERM, 1926. 643 

STATE OF NORTH CAROLINA rn REL. W. I). SMITH v. THE FIDELITY 
AND DEPOSIT COMPANY O F  BALTIMORE, MD. 

(Filed 28 April, 1926.) 

1. Statutes-Policc Powers--Public Policy - Corporations - Worthless 
Shares of Stock-Constitutional Law. 

I t  is within the police powers of a state to pass a statute for the pro- 
tection of its citizens against the sale to them of worthless shares of 
stock in speculative companies in the exercise of a reserved power in the 
state from that  granted to  the general government, and does not contra- 
vene either the State or Federal Constitution. 3 C. S., 6363-6372. 

2. Same--Insurance Commissioner - Principal and Surety - Actions- 
Fraud--Cui  Tam Actions. 

Where the Insurance Commissioner has required a bond conditioned 
in a certain amount to protect the investor from the fraudulent represen- 
tations of the agent selling its shares in North Carolina under the pro- 
visions of C. S., &372, the exercise of this power by the commissioner in 
the respect stated is  valid, and the one injured by the fraud may main- 
tain an action against the surety on the bond upon its penalty on relation 
of the State. 

3. Same--Statutes-Interpretation. 
By express provision of chapter 190, Public Laws of 1925, known as  

the Blue-sky Law, its provisions do not affect those of prior statutes on 
the subject, and those of 3 C. S., 6363-6372 are applicable to causes of 
actions theretofore arising. 

4. Demurre-Misjoinder-Principal and  Surety. 
Where two causes are  alleged in an action against the surety arising 

under the same bond, a demurrer by the surety for misjoinder of parties 
and causes of action is bad. 

APPEAL by  plaintiff f r o m  Finley, J., at September Term,  1925, of 
FORSYTH. Reversed. 

T h i s  case was first heard  b y  t h e  judge of t h e  Forsy th  County Cour t  
o n  demurre r  of defendant. The demurre r  was sustained and  the  action 
dismissed. U p o n  appeal  to t h e  Superior  Cour t  t h e  judgment of the 
county court  was  affirmed, and  plaintiff appealed t o  the Supreme Court.  

T h e  necessary allegations f o r  t h e  determinat ion of t h e  appeal  will  
be considered i n  the opinion. 

Holton & Holton for plaintiffs. 
Rntcl i f ,  Hm?son & Ferrell for defendant. 

CLARRSON, J. Vol. 3 C. S., 6363, amended by  P u b l i c  Laws  1923, ch. 
161, reads a s  follows: "Before a n y  bond, investment, dividend, guarantee, 
registry, t i t le  guarantee, debenture, o r  other  like company (not strictly 
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an iiisurance company as defined by this chapter), or any individual, 
corporation, or partnership who, by agents, offers for s d e  or sells the 
stocks, bonds, securities, or obligations of any foreign corporation, 
whether organized or to be organized or being promotetl, may be au- 
thorized to do business in this State, such company, individual, or part- 
nership must be licensed by the Insurance Commissioner; and the Com- 
missioner is authorized to issue such license when he is  satisfied that 
such company or corporation is safe and solvent, and has complied with 
the laws of this State applicable to fidelity companies and governing 
their admission and supervision by the Insurance Department. The 
term 'security,' or 'securities' shall include any note, stock, treasury 
stock, bond, debenture, evidence of indebtedness, translerable certifi- 
cate of interest or participation, certificate of interest in a profit-shar- 
ing agreement, certificate of interest in an oil, gas or mining lease, col- 
lateral trust certificate, any transferable share, investment contract, or 
benefit interest in or title to property or profits, or any other instrument 
commonly known as a security. I f  such company is chartered and 
organized in  this State and .has its home office within the State, and is 
solvent to the extent of at  least fifteen thousand dollars, i t  may, if a 
stock company, commence business with a capital stock of twenty-five 
thousand dollars. The license issued to such compar,ies and their 
agents shall be issued and paid for as provided for those of insurance 
companies. This section shall also apply to every corporation, com- 
pany, copartnership, or association organized or to be organized in this 
State where such company or organization by its organizers or pro- 
moters puts or proposes to put the stock of the company on the market 
in person or by agents.'' 

C. S., 6372, is as follows: "No person shall transact or offer to trans- 
act business in this State as agent for such company, >r transact or 
offer to transact any business described in this article unless such per- 
son shall hold a license issued by the Insurance Commissioner. T h e  
license shall issue only  u p o n  the  filing w i t h  the  Jnsurance Commis-  
sioner b y  such agent of a bond in t h e  s u m  of one thousand dollars 
($1,000), w i t h  such conditions and sureties as m a y  be recruired and ap- 
proved b y  the  Insurance Commissioner. The license shall expire on the 
first day of April following, unless the authority is sooner revoked by 
the Insurance Commissioner, and such authority shall be subject to 
revocation at any time by such officer for cause appearing to him suffi- 
cient. The fee for such agent's license shall be the same as prescribed 
for fidelity companies." 

I t  may be noted that a more'stringent act, known as the "Blue-sky 
Act," was passed, Public Laws of North Carolina, 1925, ch. 190, p. 415, 
entitled "An act to provide laws governing the sale of stocks, bonds and 
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other securities in the State of North Carolina." Section 25 of this act 
is as follows: ((A11 laws and clauses of law in  conflict with this act are 
hereby repealed: Yrouided, however, that this clause shall not be con- 
strued to prevent the prosecution of any offenses committed before the 
passage of this act against any law or laws heretofore in  force, but all 
such crimes and offenses committed before the ratification of this act 
may be prosecuted to final judgment under the laws in force at  the 
time of the commission of such crimes or offenses. This  act shall not 
affect any right accrued or liability incurred prior to the ratification 
of this act." 

The present action is brought under the old statute, the rights are 
especially protected in  section 25, supra. 

The purpose of this wise legislation, C. S., 6363-6372, was to pro- 
tect the general public from "rvild cat" organizers, promoters and their 
agents, whether foreign or domestic, preying upon an unsuspecting and 
confiding public by selling "blue-sky stock," without obtaining license 
and giving bond. S. v. i l g ~ y ,  171 N. C., p. 831; Bank w. Felton, 188 
N .  C., p. 384; Phosphate Co. v. Johnson, 188 N .  C., 419. 

I t  is a matter of common knowledge that millions of dollars were lost 
in this State through these organizers, promoters and their agents- 
men and women made homeless by investing in worthless stocks and 
bonds, savings of a lifetime in many cases swept away, financial wreck- 
age and ruin following the wake of these irresponsible foreign and do- 
mestic corporations that sold nothing for something, the honor of men 
dealing in such fraudulent schemes smirched and destroyed. Often as 
an inducement and bait, large dividends were offered and guaranteed. 
The intent of the statute, under the police power of the state,  was to 
protect the people of the State from this kind of fraud and imposition. 
The police power of a state is broad and comprehensive. I t  is elastic 
so that the governmental control may be adequate to meet changing 
social, economic and political conditions. Under the U. S. Constitution 
the police power has been left to the states-in fact it is inherent in the 
states. Each state has the power to regulate the relative rights and 
duties of all persons, individuals and corporations within its jurisdic- 
tion for the public convenience, welfare and good-for public health, 
public morals and public safety. The only limit is that no law shall be 
enacted repugnant to the Constitution of the United States or the State. 
Durham e. Cotton Xil2s, 141 N. C., p. 615; SheZb?y zi. Power Co., 155 
N .  C., p. 196; Shields v. Harris, 190 N.  C., 527; Moore v. Greensboro, 
ante, p. 592; 6 R. C. I;., sec. 188-190. 

I t  is well settled lam in this State and elsewhere that the states under 
the police power, in matters of this kind, have the power to pass an act 
like the one attacked in this case, and i t  does not violate the Fourteenth 
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Amendment of the Constitution of the United States or. any constitu- 
tional provision of this State. The Legislature has an unquestioned 
right to require an examination and certificate as to the competency of 
persons desiring to practice medicine or exercise other callings affecting 
the public, requiring skill and proficiency. S.  v. Call, 121 N .  C., p. 
643. To the same effect persons desiring to practice law, to be drug- 
gists, pilots, engineers or exercise other callings, whether skilled trades 
or professions affecting the public and which requires skill and pro- 
ficiency. S. v. Call, supra, p. 646. The Legislature can authorize 
municipalities and counties to require persons to be vaccinated. S. v. 
Hay, 126 X. C., 999. The examination as to dentists. S.  v. Hicks, 
143 N. C., p. 689. Also examination State Board of Accountancy. S. v. 
Scott, 182 N. C., p. 880; Provision Co. v. Daves, 190 N C., at pp. 13, 
14, 15. 

Under C. S., 6372, no agent can do business for any individual, cor- 
poration or partnership licensed under C. S., 6363 in the State unless 
license is issued by the Insurance Commissioner. "The license shall 
issue only upon the filing with the Insurance Commis~ioner by such 
agmt of a bond in the sum of $1,000 with such conditions and sur~t ies  
as may be required and approved by the insurance cormmissioner." 

Wyatt Johnson Heflin, Edward G. Mathews and Clarence Wilmot 
Rawlings all entered into separate bonds, each in the s u n  of $1,000, to 
be paid to the State of North Carolina, in compliance with section 
6372, as agent to sell in the State stocks, bonds, etc.. for Bailey Bros. 
The conditions of each of the bonds were: "Now, therefore, if the above 
bounden (setting forth name) shall well and truly perform all the re- 
quirements of the aforesaid law during the period for which he shall be 
licensed from time to time as provided in above-cited law, and the said 
Insurance Commissioner of North Carolina shall be satisfied that the 
stocks, bonds or other securities sold or offered for saie by the said 
(setting forth name) are in all respects valid and proper investments 
for the citizens of North Carolina, and that the said (setting forth 
name) has not been guilty of fraud or misrepresentation in the sale of 
said stock, bonds or other obligations, then this bond to be null and void; 
otherwise, in full force and effect." Each bond was signed by defend- 
ant Fidelity and Deposit Company of Maryland as suret:?. 

The bond in controversy was made to the State of North Carolina 
and the statute provided that the Insurance Commissioner could re- 
quire "conditions and sureties," and these wwe put in the bonds under 
the statute. Defendant now contends, after signing the bmds a s  surety, 
that the Insurance Commissioner had no right to put in the conditions. 
The provision is to the effect that the bond was enforceable if the agent 
was guilty of fraud or misrepresentation in the sale of any stock, bonds 
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or other obligations. We think the bond was made for the benefit of 
one who was defrauded by the agent. The bond was made for the pro- 
tection of those who purchased from the agent and that the agent would 
not be guilty of fraud or misrepresentation. Schofield v. Bacon, ante, 
253. Under the police power of the State, the authority given the 
Insurance Commissioner was valid. 

I n  S. v. EIodges, 180 N .  C., p. 751, the defendant was indicted for 
the violation of the rules and regulations adopted by the State Board of 
Agriculture to prevent the infection of sound cattle from other cattle 
infected with tick fever and to cure those already tainted with the germ. 
The meth0.d mas to dip in "vats" containing an improved solution 
(arsenical) which would destroy and eradicate the tick. The Legisla- 
ture gave the power to the Secretary of Agriculture to make rules and 
regulations to stamp out infectious or contagious diseases among live 
stock. Any person violating such regulations, a right of civil action 
was given to the person injured, and it was also made a misdemeanor. 
This was held constitutional and the decision cited and approved at this 
term in S.  v. Mnultsby, ante, 482. All the counties in the State 
are now under tick eradication legislation and the holding of these acts 
within the police power has made a marked improvement in promoting 
better milk and beef cattle. a matter of untold benefit to the State. 

I t  will be noted that a violation was made a misdemehor and the 
right of civil action given to any one injured. Surely i t  will not be 
contended that the criminal aspect is constitutional and a civil action 
cannot be maintained under the police power of the State. 

We think the action properly instituted: "State of North Carolina 
ex rel. W. D. Smith." I t  is brought by analogy to actions on official 
bonds. Although the statute gives the right in default on official bonds 
to bring the action in the name of the State, yet the Insurance Commis- 
sioner, having the right to require this kind of bond made payable to 
the State for the benefit of one defrauded, we think the action was p r o p  
erly brought. I f  this was not so, a wrong mould be done for which there 
was no remedy. 

The plaintiff in the complaint alleges fully the fraud and misrepre- 
sentation by which the three agents obtained $4,000 from him. The 
allegations of the complaint make out a cause of fraud and misrepre- 
sentation. The demurrer of the defendant admits as true the allega- 
tions of the comdaint. 

The complaint is not demurrable for a misjoinder of both parties and 
causes of action. Roberts v. Mfg. Co., 181 N. C., 204. There are only 
two parties to this action-plaintiff and defendant, though three sepa- 
rate contracts are sued upon, which may be properly joined in the same 
complaint. As to whether the agents are necessary parties, does not arise 
on demurrer. 
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T h e  defendant  surety company signed these bonds, received the  pre- 
mium,  a n d  now, a f te r  allegations of f r a u d  a n d  misrepresentations, a r e  
charged against  t h e  pr incipals  i n  t h e  bond and  sui t  brought on  t h e  bonds 
b y  the  p a r t y  injured,  defendant  i s  t ak ing  t h e  position t h a t  t h e  I n s u r -  
ance Commissioner h a d  no au thor i ty  t o  t ake  such a bond, although wi th  
f u l l  knowledge of t h e  l aw i t  signed t h e  bonds a s  surety. T h e r e  is  no un-  
cer tainty or ambigui ty about the  bond. I f  the  bonds were not to  pro- 
tect those who were defrauded i n  t h e  purchase of t h e  stocks, etc., f o r  
what  purpose were t h e  bonds g iven?  T h e  defendant surety company 
received premiums o n  and  signed what  i t  now contends a r e  illegal bonds. 
It received t h e  benefits of t h e  premiums,  i t  ought t o  bear t h e  burden i t  
assumed. T h e r e  is  n o  reason i n  l aw o r  morals  w h y  t h e  defendant  surety 
company should not be held t o  i t s  solemn contract.  

F o r  t h e  reasons given, t h e  demurre r  is  
Reversed. 

(Filed 28 April, 1926.) 

1. Municipal Corporations-Assessments-Front Foot  Rule - Presump- 
tions. 

The correctness of the assewment of property along a street improved 
hy a municipality, will be conclusively presumed when i t  appears that 
each property owner was assessed an amount according to the lineal foot 
rule, unless i t  appears to the court as  a matter of law, from the facts 
on the face of the record that the assessment was erroneously made by 
the municipal authorities. C. S., 2707, 2710. 

Where i t  appears that the city clerk and city manager checked up the 
number of owners of land upon a street improved, and certified to the 
municipal authorities that  a majority, according to the front foot rule, 
had signed the petition, and accordingly the improvement upon the street 
had been made and expense incurred, objection by one of the land owners 
that  a sufficient number of petitioners had not signed, cannot be held by 
the courts, the proper proceedings being by objection made to the city 
authorities and a reassessment of the property affected. C. S., 2707. 

Where a city has assessed the property owners on a street improved 
under the lineal foot rule, objection, if valid, to the difference in the 
assessment for sewer connection according to the expense therefor to the 
different lots, should be taken to the assessment so made, and request to 
the municipal authorities for a reassessment, and not by independent 
action to the courts to declare the assessmenfs so made a s  invalid on that  
ground. 
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4. Constitutional Law-Statutes-Validating Statutes - Municipal Cor- 
porations-Assessments. 

The Legislature has authority to ratify an assessment made by a muni- 
cipality on the owners for street improvements, C .  S., 2707, 2710, and 
such is not a violation of the constitutional inhibition as to the passage 
of local laws, etc. Art. 11, sec. 29. 

APPEAL by plaintiffs from judgment of Schenck, J., at September 
Term, 1925, of DA~IDSON. No error. 

Appeal from assessments made by the town of Thomasville upon lands 
owned by plaintiffs and abutting on Fisher Ferry Street in  said town. 
These assessments were made pursuant to petition filed with said town 
for the purpose of defraying the expense of local improvements on said 
street. C. S., 2707. 

Plaintiffs allege that said assessments are invalid (1)  for that the 
petition for said improvements was not signed by a majority in number 
of the owners of lots fronting on the street proposed to be improved; 
(2)  for that the clerk of said town did not make an investigation to de- 
termine the sufficiency of the signers of said petition and certify the 
result of such investigation to the governing body of the town; (3) for 
that the amounts assessed upon said lots are not uniform, in that they 
were not assessed according to the extent of their respective frontage, 
by an equal rate per foot of such frontage; and (4) f o r ~ t h a t  the amount 
assessed against each lot exceeds the value of the lot, and the collection 
of said amount will result in confiscation of the lot so assessed. Defend- 
ant contends that said assessments were made in substantial compliance 
with statutory provisions authorizing them, and that said assessments 
have been validated by act of the General Assembly. 

From judgment upon the verdict as rendered by the jury, sustaining 
the validity of the assessments, plaintiffs appealed to the Supreme Court. 

Raper & Raper, Walser & Wa7ser, and 2. I .  Walser for plaintiffs. 
11. R. Kyser for defendant. 

CONNOR, J. At a meeting of the city council of the town of Thomas- 
ville, held 3 September, 1933, a petition was presented, requesting that 
all of Fisher Ferry Street in said town from the end of the present pave- 
ment, extending southward 1,500 feet, be improved by paving said street 
with asphalt covering upon a concrete base, or with other hard surface. 
Said pctition purported on its face to be signed by a majority in num- 
ber of the owners of property abutting on that portion of Fisher Ferry 
Street, which it was proposed should be improved, representing a ma- 
jority of the lineal feet of frontage of all the lands abutting on same. 
The city clerk testified that she and the city manager checked up the 
owners of lands fronting on said street, and also the number of lineal 
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feet of the respective lots, and presented said petition to the city council 
for its consideration. The city council accepted said petition and ordered 
that said street be improved as requested therein. 

The statute, C. S., 2707, provides that the determination of the gov- 
erning board upon the sufficiency of the petition for local improvements 
shall be final and conclusive. I n  Tarboro v. Forbes, 183 N .  C., 59, this 
Court held that where it appears upon the face of the petition, as a 
matter of law, that the signers of the petition do not represent a majority 
of the lineal feet of the total frontage on the street, proposed to be im- 
proved, the determination of the governing body as to the sufficiency of 
the petition is not final or conclusive. I n  that case, the petition was 
held insufficient to support assessments, because it appeared upon the 
face thereof and from the order of the board of town commissioners, 
that the lineal feet of the frontage of the "Town Cominon" had been 
excluded in determining the total of the frontage on the street, proposed 
to be improved. I t  was held that said frontage should have been in- 
cluded, as a matter of law, and that inasmuch as the total number of 
signers did not represent a majority of the lineal feet of frontage, in- 
cluding the frontage of the "Town Common," the petition was not suffi- 
cient. I n  this case, the city council found that at  the time the petition 
was considered by them, there were 25 persons who owned lands abut- 
ting on Fisher Ferry Street, and that thirteen of these had signed the 
petition. On the trial evidence was offered tending to show that there 
were twenty-six persons who owned lands fronting on said street, at time 
petition for the improvements was considered. Of these twenty-six per- 
sons, one was the wife of one of the landowners who had been counted as 
the owner of two lots. H e  had been counted as the owner of both lots, 
whereas in fact, as the evidence tended to show, he was the owner of one, 
and his wife was the owner of the other lot. As to whether the number 
of persons owning lands fronting on said street was twenty-five or 
twenty-six involves only a question of fact;  insofar as the sufficiency of 
the petition, authorized to be filed under C. S., 2707, involves only 
questions of fact, the determination of the governing body, in the absence 
of fraud, and when acting in  good faith, is final and conclusive. The 
purpose of the statutory provision is manifestly to prevent attacks upon 
the validity of proceedings for public improvements, after the improve- 
ments have been made, and when the governing body of the municipality 
is called upon to provide for their payment by assessments upon the 
lands benefited by the improvement, or otherwise, as authorized by 
statute. The fact that there were twenty-six, and not twenty-five, per- 
sons who owned the lands fronting on the street proposed io be improved, 
was not called to the attention of the city council unti' after the im- 
provements had been made, and the expense for the same had been in- 
curred. The sufficiency of the petition could not then be called into 
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question for that a majority of the landowners had not signed same. 
That fact had been conclusively determined by the city council, acting 
in good faith, before the improvements had been ordered. Anderson v. 
Albernarle, 182 N.  C., 434. No question of law is presented by plain- 
tiffs in their attack upon the sufficiency of the petition. Tarboro v. 
Forbes, supra, is, therefore, not applicable. The determination of the 
city council that the petition was sufficient, under the statute, was final 
and conclusive. 

There was evidence that the petition was presented to the clerk of the 
town of Thomasville; that she checked up the lineal feet of the lots 
abutting on the street, owned by the petitioners, and that the city 
manager checked up the owners of all the lots abutting on said street; 
that she then submitted the petition to the city council for its considera- 
tion. There was no evidence that the city clerk certified, in writing, the 
result of her investigation. Although it may be conceded that the statute 
contemplates that the city clerk shall certify in writing the result of the 
investigation which the statute requires him to make, when the petition 
is filed with him, the failure to do so is a mere irregularity which may 
be waived by the governing body, as it appears was done in this case. 
I t  cannot be held that the validity of assessments for improvements 
thereafter made, will be determined by whether or not the clerk certified 
the result of his investigation in writing at the time the petition was 
submitted to the governing body for its consideration. There is a pre- 
sumption in favor of the regularity of a proceeding under which public 
improvements, authorized by the General Assembly, have been made. 
An attack upon the validity of such proceeding, for mere irregularities, 
first made after the improvements have been completed, by those who 
seek, by such attack, to have their property, which has received the 
benefit of such improvements, relieved of assessments made for the pur- 
pose of paying for the improvements, will not be sustained, when it ap- 
pears that notices required by statute have been given and ample oppor- 
tunity afforded for all inrerested persons to be heard before the improve- 
ments were ordered and made. 

There was evidence that the assessments on all the lots fronting on 
the improved street were made in accordance with the front-foot rule, as 
provided by statute, C. S., 2710. I t  was necessary to provide for the 
drainage of certain of these lots. The cost of constructing the drain 
upon each lot was added to the assessment upon said lot for the improve- 
ment of the street. This cost was not uniform, because of the difference 
in the location and slope of the several lots. The principle upon which 
the cost of the drain constructed upon each lot was included in the 
amount assessed against said lot, is recognized in the statute, C. S., 
2710(4), as just and proper. I f  it should be held that there was error 
in adding the cost of constructing drains on certain of the lots, to the 
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assessment upon said lots, for the street improvement, the only relief to 
which such of the plaintiffs as owned said lots would be entitled, would 
be a reassessment of the cost of the drains upon all the 'lots abutting on 
the improved street. C. S., 2715. The validity of the p.roceeding under 
which the assessments were made would not be affected by such hold- 
ing; nor would it be necessary to reassess the expense of the improve- 
ments on the street, said expense having been assessed in compliance 
with the statute. 

I t  is not open to plaintiffs to attack the validity of the assessments 
upon their respective lots, upon the ground that theii. lots were not 
benefited by the improvement made upon the street, on which said lots 
abutted. The question of benefit is one of fact to be determined by the 
governing body of the municipality, in the exercise of legislative au- 
thority expressly conferred upon such body. Anderson v. Albemarle, 
182 N.  C., 434; Felmet v. Canton, 177 N.  C., 52; Jwtzce v. Asheville, 
161 N.  C., 62; Tarboro v. Staton, 156 N.  C., 504. I f  assessments are 
made for public improvements, under express legislative authority and 
in substantial compliance with the provivions of the statute authorizing 
them, an owner of land upon which as assessment is levied, except in  
rare cases, will not be heard to say that such assessment exceeds the 
value of his land, and that its collection will result in a confiscation of 
his property. I n  Kinston v. Wooten, I50 N.  C., 296, this Court, in the 
opinion written by Hoke, J., says "that while the right of the court to 
interfere for the protection of the individual owner of property is recog- 
nized, its exercise can only be justified and upheld in rare and extreme 
cases, when it is manifest that otherwise palpable injustice will be done 
and the owner's rights clearly violated. This limitation arises of neces- 
sity in this scheme of taxation, for in its practical application it would 
well nigh arrest all imposition of these burdens if each kdividual owner 
of property were allowed to interfere and to stay the action of officials 
on any other principle." 

Between the date on which plaintiffs appealed from the assessments 
made on their lands, and the trial of this appeal in the Superior Court, 
chapter 217, Private Laws 1925, was enacted by the General Sssembly. 
This act provides "that any and all acts heretofore done ,and steps taken 
by the city of Thomasville in  the paving of the streets of the city of 
Thomasville and the assessments levied therefor are herebv in all r e  
spects approved and validated." Defendant was permittsd by the court 
to amend its answer to the protest of plaintiffs, and to plead this act 
in support of the validity of the assessments. 

Conceding that there were defects and irregularities in the proceedings 
under which the assessments were levied, sufficient to render said assess- 
ments invalid, as contended by plaintiffs, i t  must be held, under the au- 
thority of Eol fon  v .  Moclcsville, 189 N. C., 144, that said assessments are 
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now valid, by virtue of said act, provided the act itself is valid. Plain- 
tiff's contentions that said act is invalid, because the General Assembly 
was prohibited by the Constitution of the State from passing it, cannot 
be sustained. I t  is not in violation of section 29, Art. 11, of the Consti- 
tution; it does not authorize the laying out, opening, altering, main- 
taining or constructing of highways, streets or alleys. Hol ton  v. Mocks- 
ville, supra;  Reed v. Eng. Co., 188 N. C., 39; S. v. Kelly, 186 N. C., 
365; B ~ o w n  v. C o b . ,  173 N. C., 598; Allen's Reported and Cited Cases, 
1926. The act was duly ratified as required by the Constitution; this 
Court conclusively' presumes from such ratification that the notice re- 
quired by section 12 of ,4rt. 11, was given. Power  Go. v. Power Go., 
175 R. C., 668. I t  does not impose any tax upon the people of the 
State, or allow any county, city or town to do so; i t  is not therefore de- 
pendent for its validity upon its passage in compliance with section 14 
of Article 11. I t  is a remedial or curative statute, by which the Gen- 
eral Assembly, in  order to remove doubts, and settle controversies as to 
the validity of acts and proceedings which i t  has authorized, declares 
that such acts and proceedings are approved, and validated. The power 
of the General Assembly to enact such statutes has been repeatedly and 
uniformly upheld. Hol ton  v. Mocksville, 189 N. C., 144; B r o w n  v. 
Billsboro, 185 N.  C., 375. The principle that when there are defects 
and irregularities in a proceeding duly authorized by the General As- 
sembly, due to an inadvertent violation or nonobservance of statutory 
provisions, for the conduct of such proceedings, the General Assembly 
may correct the defects and cure the irregularities, and thus validate the 
proceeding, by proper legislative action, provided no vested rights have 
supervened, has been very generally recognized. K i n s t o n  v. T r u s t  Go., 
169 N. C., 207; Reid v. R. R., 162 N. C., 355. 

Plaintiff's assignments of error are not sustained. The judgment is 
affirmed. There is 

No error. 

?THE STANDARD ELECTRIU TIME COMPANY, IIVC. V. TiRE FIDELITY 
AND DEPOSIT COMPANY OF hIARYL-kND ET AL. 

(Filed 28 April, 1926.) 

1. Mechanics' Liens-Liens-Principal and Surety-Statutes-Laborers- 
Material. 

A surety bond given by a contractor for the erection by a municipality 
of a public building since the amendment of C. S., 2445, by chapter 100, 
Public Laws of 1923, is liable to those doing labor thereon or furnishing 
material therefor, whether such condition is written into the obligation 
of the bond itself or otherwise. 
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2. Same-Contracts. 
The indemnity bond given by a contractor for the erection of a munici- 

pal building and the contract itself, are to be construed together upon 
the question as to whether provision is made for the nonpayment by the 
original contractor of the laborers on and material furnished for the 
erection of the building, the subject of the contract. 

8. Same-Subcontractors, 
When according to the terms of its undertaking the surety on a con- 

tractor's bond for the erection of a municipal building is1 liable to those 
doing labor thereon or furnishing material therefor, this liability not 
only extends to such as may have furnished the material directly to the 
original contractor, but to those who have done so to his subcontractors. 

4. Same--Bills and Notes. 
Where the plaintiff has furnished material and labor to a subcontractor 

for the erection by a municipality of a public building, rand has a right 
of action against the surety on the indemnity bond given by the original 
contractor to the city, such right is not impaired by reason of his having 
taken the note of the contractor for the materials and labor furnished 
under contract with the subcontractor. 

APPEAL by the defendant, Fidelity and Deposit Company of Mary- 
land, from Finley, J., at November Term, 1925, of RO(:ECINQRAM. 

Civil action to recover for materials furnished by plaintiff to a sub- 
contractor and used in the construction of a public schoo'l building. 

The purpose of the suit is to hold the Fidelity and Deposit Company 
of Maryland liable for the claim of the plaintiff by reason of a $60,000 
bond executed to the Reidsville Graded School Committee to save i t  
harmless, together with the materialmen and laborers, from loss due to 
any failure of the principal contractor to complete a publ~c school build- 
ing at Reidsville, N. C., and to pay for all labor done and materials fur- 
nished thereon, in accordance with the terms of a written contract. 

Upon denial of liability, and issues joined, there was a verdict and 
judgment for plaintiff in the sum of $981.00 with interest and costs, 
from which the Fidelity and Deposit Company of Maryland appeals, 
assigning errors. 

W .  R. Dalton for plaintiff. 
Humphreys & Gwyn for defendant, Fidelity and Deposit Company. 

STACY, C. J. On 1 June, 1922, L. B. Flora & Co., Inc., contractor, 
entered into a written agreement with the Reidsville (fraded School 
Committee for the erection of a public school building at  Reidsville, 
N. C., in which it was stipulated, among other things, that "the con- 
tractor shall and will provide all the materials and perform all the 
work" necessary for the erection of the said school building; and on the 
same day, for a valuable consideration, the Reidsville (fraded School 
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Committee took from the contractor, as principal, and the Fidelity and 
Deposit Company of Maryland, as surety, a bond in the sum of $60,000 
to insure the faithful performance of said contract, the condition of the 
bond being as follows: "Now, therefore, if the said L. B. Flora & Com- 
pany, Inc., shall well and truly perform all the conditions therein set 
out in all particulars, and particularly shall pay for all labor done on, 
and all material and supplies furnished for said work, then this obliga- 
tion to be void; otherwise to remain in  full force and virtue." 

Thereafter, on 12 June, 1922, the general contractor sublet a portion 
of the work on the building, to wit, the installation of the electric-time 
equipment and fire-alarm system, to the Wells Electric Company, which 
said company, in  turn, on 2 August, 1922, purchased from the plaintiff 
certain fixtures and materials for use in equipping the building with an 
,electric clock and fire-alarm system as called for in  the building con- 
tract. 

There is evidence tending to show that the general contractor, as well 
as the supervising architect, had knowledge or were advised, though not 
formally notified, of the fact that the plaintiff was supplying the Wells 
Electric Company with certain materials for use in executing its part of 
the work. 

The general contractor made payments, from time to time, to the 
Wells Electric Company, for its part of the work, and on 13 August, 
1923, a complete settlement was had, the general contractor paying the 
Wells Electric Company in full for installing in said building the 
electric-time equipment and fire-alarm system, as called for by the build- 
ing contract. 

I n  January, 1924, about five months after its settlement with the gen- 
eral contractor, the Wells Electric Company made an assignment for 
the benefit of its creditors. Immediately following, the plaintiff called 
upon L. B. Flora & Company, the general contractor, to pay its claim 
for materials furnished and used in the construction of the public school 
building at  Reidsville. Up to this time the plaintiff had only looked 
to the Wells Electric Company for payment, and had taken its ninety- 
day trade acceptance for the amount due as a matter of business con- 
venience. Payment was refused by the general contractor. This suit 
is to recover on the bond. 

On motion of the Reidsville Graded School Committee, judgment of 
nonsuit was entered as to it, and correctly so, under authority of Noland 
Co. v. Trustees, 190 N. C., 253. The appeal presents only the case of 
the surety company. 

I t  is conceded by all the parties that the bond in  question was taken 
and given in view of the provisions of C. S., 2445, as amended by 
chapter 100, Public Laws 1923, requiring every county, city, town or 



I N  THE SUPREME COURT. 

other municipal corporation, which lets a contract for building, repair- 
ing or altering any building, public road or street, to take from the con- 
tractor of such work (when the contract price exceeds $!100.00) a' bond, 
with one or more solvent sureties, before beginning any vork under the 
contract, payable to said county, city, town or other municipal cor- 
poration, and conditioned "for the payment of all labor done on and 
materials and supplies furnished for the said work," and upon which 
suit may be brought for the benefit of laborers and mate.rialmen having 
claims. Warner v. Halyburton, 187 N. C., 414. 

The statute, as amended, provides that every bond given to any 
county, city, town or other municipal corporation, for the building, re- 
pairing or altering of any public building, publi'c road or street, as 
required by this section, "shall be conclusively presumed to have been 
given in accordance therewith, whether such bond be so drawn as to 
conform to the statute or not, and this statute shall be conclusively pre- 
sumed to have been written into every such bond so given." I t  is fur- 
ther provided in the amended law that only one action may be brought 
on such bond, all claimants to be duly notified, which was done in the 
instant case, and if the aggregate sum exceed the amount of the bond, 
the payments are to be prorated. The surety is also allowed, by pay- 
ing into court in such suit the full amount of the penalty of the bond, 
to be relieved from any other or further liability thereon. 

The principle is well established by many authoritative decisions, here 
and elsewhere, that in determining the surety's liability to third persons 
on a bond given for their benefit and to secure the faithful performance 
of a building contract as it relates to them, the contract and bond are to 
be construed together. Mfg. Co. v. Andrews, 165 N. C.: 285. And in 
application of this principle, recoveries on the part of such third per- 
sons, usually laborers and materialmen, even when not expressly named 
therein, are generally sustained where it appears, by expr1:ss stipulation, 
that the contractor has agreed to pay the claims of such third persons, 
or where by fair and reasonable intendment their rights and interests 
were being provided for and were in the contemplation of the parties a t  
the time of the execution of the bond. h m b e r  Co. v. Johnson, 177 
N. C., 44. The obligation of the bond is to be read in  the light of the 
contract i t  is given to secure, and ordinarily the extent of the engage- 
ment, entered into by the surety, is to be measured by the terms of the 
principal's agreement. Brick Co. v. Gentry, ante, 636, and cases there 
cited. 

Here, by the express stipulation of the contract and under the pro- 
visions of the bond, i t  is clear, we think, that the claims of laborers, 
doing work on the building, and of materialmen, furnishing material 
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and supplies for said work, were not only being provided for and were 
in the contemplation of the parties at the time of the execution of the 
contract and bond, but that they also come directly within the terms of 
the statute governing the matter. Ingold v. IrTiclcory, 178 N .  C., 614; 
Hill v. Amr. Surety Co., 200 U. S., 197. 

I t  is provided in C. S., 2445, that "any laborer doing work on said 
building and materialman furnishing material therefor and used 
therein," still have "the right to sue on said bond, the principal and 
sureties." This language is quite similar to that used in U. S. Comp. 
St., 1913, sec. 6923, and in Hill v. Amer. Surety Co., 200 U. S., 197, the 
Supreme Court of the United States held the Act of Congress and the 
bond given thereunder sufficient to cover claims of materialmen furnish- 

u 

ing material and supplies to a subcontractor. I n  the course of an elab- 
orate opinion dealing with the purpose and intent of the statute, Mr. 
Just ice Day said : 

"If literally construed, the obligation of the bond might be limited 
to secure only persons supplying labor or materials directly to the con- 
tractor, for which he would be personally liable. But we must not over- 
look, in construing this obligation, the manifest purpose of the statute 
to require that material and labor actually contributed to +he construc- 
tion of the public building shall be paid for and to provide a security 
to that end. Statutes are not to be so literally construed as to defeat the 
purpose of the Legislature. . . . There is no language in the statute 
nor in the bond which is therein authorized limiting the right of re- 
covery to those who furnish material or labor directly to the contractor, 
but all persons supplying the contractor with labor or materials in the 
prosecution of the work provided for in the contract are to be protected. 
The source of the labor or material is not indicated or circumscribed. 
I t  is only required to be 'supplied' to the contractor in the prosecution 
of the work provided for. How supplied is not stated, and could only 
be known as the work advanced and the labor and material are furnished. 

"If a construction is given to the bond so limiting the obligation in- 
curred as to permit only those to recover who have contracted directly 
with the principal, it may happen that the material and labor which 
have contributed to the structure mill not be paid for, owing to the de- 
fault of subcontractors and the manifest purpose of the statute to 
require compensation to those who have supplied such labor or material 
will be defeated. We cannot conceive that this construction works any 
hardship to the surety. . . . It is easy for the contractor to see to 
it that he and his surety are secured against loss by requiring those 
with whom he deals to give security by bond, or otherwise, for the pay- 
ment of such persons as furnish work or labor to go into the structure. 
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I n  view of the declared purpose of the statute, in  the light of which this 
bond must be read, and considering that the act declares in terms the 
purpose to protect those who have furnished labor or material in the 
prosecution of the work, we think i t  would be giving too narrow a con- 
struction to its terms to limit its benefits to those only who supply such 
labor or materials directly to the contractor." 

We have quoted at  length from this opinion because it, is an apt and 
clear exposition of our own statute. The reasoning of that case con- 
trols here. The language of the Federal Act is no stronger than the 
language used in  our own statute. Such statutes are enacted in the 
exercise of a sound public policy. The contractor gets the benefit of 
the work done and materials furnished, and the statute requires that he 
pay for them, to the end that public works may not be erected by the 
use of labor and materials belonging to others. Speaking to the policy 
of the law in this respect, Dean, J., in Philadelphia v. Stewart, 201 Pa., 
526, said: 

"seldom are contractors for large public works able of themselves to 
furnish the labor and material necessary to the completion of their con- 
tracts; in nearly every case they rely on many subcontriictors and ma- 
terialmen to furnish different kinds of mechanical skill ,and labor, also 
material, such as stone, brick, lumber, glass, and iron; these have noth- 
ing on which to rely for payment except the honesty and. ability of the 
principal contractor. I f  the contractor of himself do not inspire con- 
fidence among these, who must be subordinate to him, his ability in  
many cases to bid for large work must be weakened or altogether de- 
stroyed; as a necessary consequence, competition for work disappears, 
in  large measure, and there follows a monopoly to the few contractors 
of large capital, with the inevitable result of exorbitant prices. Every 
one knows the city will pay the principal contractor, but will he pay 
his subcontractors and materialmen, whether he makes or loses on his 
contract? is the question with them.'' 

Nor can the surety complain at this holding, because when a surety 
executes a bond in compliance with a statute requiring it, he knows that 
such statute enters into and becomes a part of the undertaking. House 
v. Parker, 181 N.  C., 40; Hardwara Co. v. Liability Co., 178 Cal., 252; 
Cleveland Metal Roofing Co. v. Gospard, 89 Ohio St., 185, reported in  
39 Ann. Cas., with valuable note. 

The acceptance by the plaintiff of a ninety-day trade acceptance for 
the amount due from the Wells Electric Company, as a matter of busi- 
ness convenience, is not a bar to its right to recover on the bond. Guar- 
anty Co. v. Pressed Brick Co., 191 U. S., 416. 

I n  the instant case the general contractor agreed to p.rovide "all the 
material and perform all the work," required for the erection of the 
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building, and to "pay for all labor done on, and all material and sup- 
plies furnished for said work." These provisions, read in the light of 
the statute, look to the protection of those who furnish the labor and 
materials provided for in  the contract, and not to the particular con- 
tract or engagement under which they are supplied. I f  the general con- 
tractor sees fit to let a portion of the work to a subcontractor, who 
employs labor and buys materials which are used to carry out and fulfill 
the engagement of the original contractor, the principal contractor is 
thereby furnished with the labor and materials for the fulfillment of 
his engagement as effectually as he would have been had he directly 
hired the labor or bought the materials. 

This interpretation finds support generally in the decisions of other 
jurisdictions. Multnomah County v. U.  S .  F. & G. Co., 87 Or., 205; 
Columbia County v. Consolidated Contract Co., 83 Or., 258; Crane 
Co. v. Md. Cas. Co., 102 Wash., 6 6 ;  H m k i n s o n  & B. Co. v. McPherson, 
182 Iowa, 477; Hardware Co. u. Aetna Acc. & Liability Co., 178 Cal., 
252; Associated Oil Co. v. Cammary-Peterson Co., 32 Cal. App., 586; 
School District v. HallocE, 86 Or., 692; Oliver Const. Co. v. Williams, 
152 Ark., 419. 

We conclude that the material and supplies furnished by the plain- 
tiff in the instant case were within the obligation of the surety on the 
bond, and in  this view the verdict and judgment must be upheld. 

No error. 

STATE v. JOHN WHITENER. 

(Filed 28 April, 1926.) 

1. Evidence--Competency--Courts-Preliminary Question-Appeal and 
Error. 

The trial judge is required to hear the evidence, including that of the 
defense, whcn so requested, in determining its competency, and where 
in a criminal case the State offers confessions of the prisouer with evi- 
dence tending to show they were voluntarily made by him, the defendant 
in his own behalf has the legal right to oRer evidence to the contrary, 
and the judge's refusal to hear him is reversible error. 

2. Appeal and Erro&onclusions of Law-Evidenceheliminary Hear- 
i n g e c o u r t s .  

Upon determining whether the confessions of a prisoner on trial were 
made voluntarily and therefore competent, the conclusions of the trial 
judge upon the weight and credibility of the evidence are conclusive on 
appeal, but his refusal to hear the prisoner's evidence to rebut that of 
the State's witness is an error of law, and is reviewable thereon. 
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3. same-criminal Laxv-Writnesses-DefendmtStatutt.~. 
The defendant in a criminal action is competent as a witness in his 

own defense upon the preliminary hearing of the trial judge, as to Whether 
confessions he had made to the officers of the law were voluntarily made 
or induced from him contrary to law. C. S., 1799. 

APPEAL by defendant from Schenck, J., at September Term, 1925, 
of GUILFORD. 

Criminal prosecution tried upon an indictment charging the prisoner 
with a capital felony, to wit, murder in the first degree. 

From an adverse verdict and judgment of death pronounced thereon, 
the prisoner appeals, assigning errors. 

Attorney-General Brummitt and Assistant Bttorney-Gewral Nash f o ~  
the State. 

Sidney S. Alderman and Kenneth M.  Brim for defendant. 

STACY, C. J. There is evidence on behalf of the State tending to 
show that on the night of 9 June, 1925, Fred G. Claywell, in company 
with two fellow-policemen of the city of High Point, went to the home 
of the defendant, John Whitener, to break up a gambling game, which 
they had reason to believe was going on in his house. 

Quite a battle ensued between the officers and the colored men who 
had gathered at the defendant's home for a game of cards. Fred G. 
Claywell, one of the officers, was shot, which resulted in his death a few 
days thereafter; the defendant was shot twice, though not mortally 
wounded, while another of the card players was killed almost instantly. 
I n  the confusion which fo l lo~~ed ,  an oil lamp was turned over and the 
house was destroyed by fire. Officer Claymell and the defendant were 
both taken to the hospital. The latter recovered from his injuries, the 
former did not. 

Whilo the defendant mas in the hospital the police oficers kept him 
constantly under guard and endeavored to elicit from hiin a statement 
as to who shot officer Claywell, and the circumstances under which the 
shooting occurred. 

After several days' questioning, the prisoner signed a written confes- 
sion to the effect that he was the one who shot officer Claywell; in fact, 
the only one in his party who had a pistol; and that the ~ o u n d e d  officer 
returned the fire while lying on the floor, or after he had been felled by 
the defendant. 

To the introduction of this evidence the accused, through his counsel, 
objected, on the ground that the confession was not given voluntarily; 
and the prisoner asked that the jury be withdrawn from the court room, 
to the end that he might interrogate the State's witnesses before the 
court on the preliminary question as to the competency of such pro- 
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posed evidence. The jury was excused, and on cross-examination by 
counsel for the prisoner, the witnesses for the State testified that the 
confession was made voluntarily, after the prisoner had been informed 
of his rights, and that no inducements whatever were held out to him 
which caused him to make it. 

For the purpose of denying this evidence touching the voluntariness 
of his confession, the prisoner, through his counsel, asked that he be 
allowed to take the stand, not before the jury, nor in the cause, but 
before the judge, to give his version as to how the alleged confession mas 
obtained from him. His Honor ruled that, as a matter of law, he could 
not hear the testimony of the defendant, in the absence of the jury, on 
the ,.eli,ninary inquiry looking to the admissibility of the alleged con- 
fession. I n  this ruling me think there was error. The evidence of the 
prisoner, had he been allowed to testify, and, if believed, would have 
rendered the alleged confession incompetent as evidence against him. 
S. v. Roberts, 1 2  N. C., 259. See, also, S. v. Davis, 125 N. C., 612, 
S. v. Drake, 82 N. C., 593, S. v. Dildy, 72 N. C., 325, and S. v. Mat- 
thews, 66 K. C., 106, as pertinent authorities bearing upon the instant 
case. 

"A confession is voluntary in law if, and only if, it was in fact, volun- 
tarily made."--Mr. Justice Brandeis in Ziang Sung Wan v. United 
States, 266 U. S., 1, reported in 69 L. Ed., 131, with valuable note. 

The case of Bram v. United States, 168 U. S., 532, 42 L. Ed., 568, 
contains an exhaustive review of the English and American authorities 
on the subject, the opinion of the Court being written by H r .  Justice 
TYltite, with a dissenting opinion filed by Xr. Justice Brewer. See, 
also, An~rnons t i .  State, 80 Miss., 592, as reported in 18 L. R. 14. (N. S.), 
768, for a collection of the pertinent authorities in a valuable note by 
the annotator covering the whole subject now under investigation. 

After declining to hear the testimony of the defendant touching the 
manner in which the alleged confession was secured, the court found 
as a fact from the evidence of the State's witnesses, that the confession 
was given roluntarily, and therehpon permitted the solicitor to offer i t  
in evidence against the prisoner. 

The record, therefore, presents the question squarely as to whether 
the prisoner, at  his own request, was entitled, as a matter of law, to 
testify before the judge, in the absence of the jury, on the preliminary 
inquiry addressed only to the court, with respect to the admissibility of 
the alleged confession as e~idence against him. We think the prisoner, 
at his own request, was entitled to be heard on this preliminary. in- 
quiry-the credibility of his testimony, of course, being a matter for 
the judge. 

I n  this jurisdiction it is the province of the judge, and not that of the 
jury, to determine every question, whether of law or of fact, touching 
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the admissibility of evidence. Monroe v. Stutts, 31 N .  C., 49. The 
parties are entitled, as a matter of right, to have the judge definitely 
decide all questions relating to the admissibility of evidence, and to 
admit or reject it accordingly. S .  v. Dick, 60 N .  C., 440. 

Speaking to the identical question in  S .  v. Andrews, 6 1  N.  C., 205, 
Pearson, C. J., said: " 'It is the duty of the judge to decide the facts 
upon which depends the admissibility of testimony; he cannot put upon 
others the decision of a matter, whether of law or of fact, which he 
himself is bound to make.' S. v. Dick, 60 N .  C., 440. . . . What 
facts amount to such threats or promises as make confessions not volun- 
tary and admissible in evidence is a question of law, and the decision of 
the judge in the court below can be reviewed by this Court. So what 
evidence the judge should allow to be offered to him to establish these 
facts is a question of law. So whether there be any evidcnce tending to 
show that confessions were not made voluntarily is a question of law. 
But whether the evidence, if true, proves these facts, and whether the 
witnesses giving testimony to the court touching the facts are entitled 
to credit or not, and, in case of a conflict of testimony, which witness 
should be believed by the court are questions of fact to be decided by the 
judge; and his decision cannot be reviewed ill this Court, which is con- 
fined to questions of law." 

And further in the same opinion it is said: "The duty of finding the 
facts preliminary to the admissibility of evidence is often a very em- 
barrassing one, as in this case, where there is a conflict of testimony. 
But this duty must be discharged by the judge, and the evil of allowing 
him to let the jury also pass on these facts is this: I f  he decide for the 
prisoner and reject the evidence, that is the end of it, whereas, if he 
decide for the State, and can leave it to the jury to review his decision, 
it is an inducement for him to decide pro fomna for the State, and so 
the evidence goes to tho jury without having the preliminary facts de- 
cided according to law." 

This is the fixed law of North Carolina as settled by a long line of 
decisions. S .  v. Davis, 63 N .  C., 578; ' s .  v. Vann,  82 N. C., 631; S .  v. 
EfEer, 85 N. C., 585; S .  v. Sanders, 84 N. C., 728;  S .  v .  Burgwyn, 87 
N. C., 572; S. v. Crowson, 98 N .  C., 595; 8. v. Page, 1537 N. C., 513. 

And to like effect are the decisions in other jurisdictions. Enoch v. 
Com., 126 S. E. (Va.), 222; Corn. v. Culver, 126 Mass., 464; People v. 
Fox, 121 N.  Y., 449; Briscoe v. Sfate ,  67 Md., 6 ;  Brown 2).  State, 71 
Ind., 470 ; 8. v. Fidment, 35 Iowa, 541. 

Speaking to the question in  People v. Rogws, 192 N. Y., 331, Bart- 
lett, J., said: "Where in a criminal prosecution a paper alleged to be a 
written confession by the defendant is offered in evidence against him 
and he objects to its admission, and offers to prove at  that stage of the 
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trial that the paper was procured from him by such threats or promises 
or under such other circumstances as, if established, would render it 
inadmissible, it is the duty of the trial judge to receive the evidence thus 
offered against the admissibility of the alleged confession before decid- 
ing as to the competency of the confession itself; and it is error to 
admit the paper without first receiving and considering such evidence." 

I n  8. v. Kinder, 96 Mo., 548, Black, J., states the law of Missouri as 
follows: "When there is reason to believe that the confessions were ob- 
tained by the influence of hope or fear, i t  becomes the duty of the judge 
to hear the evidence and determine whether it shall go to the jury. 
Whether the confessions were made with that degree of freedom which 
allows of their admission, is a preliminary question for the judge to 
determine. This is the long-settled rule in this State. Hector v. State, 
2 Mo., 167; S. v. Duncan, 64 Mo., 262; S. v. Patterson, 73 Mo., 696. 
This being the law, it would seem to follow that the judge should hear 
all the evidence bearing upon the question whether the confessions 
m r e  obtained by improper influences, before he passes upon their ad- 
missibility. I t  is the duty of the judge to hear all such competent evi- 
dence on this preliminary question as the defendant may see fit to offer. 
This is true though the officer or other person called to the stand by the 
State may deny that any improper influences were used. Whart. Crim. 
Ev., see. 689; People v. Soto, 49 CaI., 69. Since a defendant is a com- 
petent witness, under our statutes, in  his own favor, he is a competent 
witness on this preliminary issue. This indeed is the legitimate deduc- 
tion to be drawn from what we said in  the recent case of 8. v. Bush, 
95 Mo., 199." 

By express statute (C. S., 1799), a defendant on trial in  this juris- 
diction, charged with a criminal offense, is, at his own request, but not 
otherwise, competent to testify in  his own behalf, and we see no valid 
reason why he should not be permitted, at his own request, to give evi- 
dence before the court, on the preliminary inquiry, touching the ad- 
missibility of an alleged confession, which the State proposes to offer 
as evidence against him. True, this may result, at  times, in  producing 
embarrassing situations for the judge, especially where the evidence is 
conflicting and the witnesses are unknown to him, nevertheless the 
question of the competency of evidence in this jurisdiction is one for 
the judge, and not for the jury, to decide. S. v. Maynard, 184 N. C., 
p. 658. 

For the error in declining, as a matter of law, to hear the prisoner on 
this preliminary inquiry, a new trial must be awarded. 

There are other exceptions appearing on the record worthy of con- 
sideration, but as they are not likely to arise on another hearing, we 
shall not consider them now. 

New trial. 
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PAGE TRUST COMPANY m AI,, v. CAROLINA CONSTRUCTION 
COhpANY ET AL. 

(Filed 28 April, 1926.) 

1. Mechanics' Liens-Bonds-Principal a n d  Surety-Municipal Corpora- 
tions--StatutesC'ontract~&laterialm~. 

Where the contractor's bond for the erection of a public building used 
in connection with the contract does not create a liability on the surety 
to pay for the materials furnished for the erection of the building, but 
only the municipality against loss, there is no presumption prior to the 
enactment of chaper 100, Public Laws of 1923, that the bond incorporated 
this provision, and under the provisions of C. S., 2445, ncb liability to the 
surety will be thereunder created. 

2. Sam-Assignment by Contractor of Funds  Reserved-Priority, 
Where those furnishing materials, etc., for the erection of a municipal 

public building have acquired no lien thereon for their payment, and 
the surety on the contractor's bond has no liability thereunder, the 
interest of the contractor in the amount reserved for final payment to 
him is assignable by him in equity for money loaned him to pay for 
material, etc., also furnished for and used in the build~ngs, a s  against 
the claims of others who have furnished material, etc., for the building, 
and has priority of payment out of the funds so reserve'l in  accordance 
with the priority of date of such assignments. 

3. Same--Bills and Notes-Renewal Notes. 
Vhere  the contractor has  made a valid assignment a s  security for 

money loaned to pay for material, etc., used in a public building, the 
renewals of his note to the bank lending the money upon the same condi- 
tions, are  enforceable by the bank as  against the unpaid material fur- 
nishers, to the same extent as  the note originally given. 

APPEAL by plaintiffs,  other t h a n  P a g e  T r u s t  Company a n d  B a n k  of 
Hamle t ,  f r o m  McElroy, J., a t  November Term,  1925, of ANSON. 
Affirmed. 

Fred J .  Coze, H .  P. Taylor, B. F. McLeod, C. W .  Tillstt, JT., Frank 
L. Dunlap, D. R. Smith,  Williams & Williams, McLendon, & Covington, 
and Manning & Manning for appellants. 

Stezcart, McRae & Bobbitt for American Surety Company. 
Gibbons d2 LeGrand for Bank of Hamlet. 

A ~ ~ a r s ,  J. O n  1 6  May,  1922, t h e  Carol ina Construc;ion Company 
contracted with t h e  Board  of Trustees  of t h e  Wadesboro Graded School 
t o  provide a l l  the mater ial  a n d  per form a l l  t h e  work  necessary f o r  t h e  
erection a n d  completion of a school building i n  Wadesboro, a n d  a few 
days thereafter  executed a penal bond, wi th  t h e  Americar, S u r e t y  Com- 
pany  of N e w  Y o r k  a s  surety, conditioned t o  indemni fy  t h e  board of 
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trustees against any loss or damage directly arising by reason of the 
contractor's failure to perform his contract. Owing to financial diffi- 
culties the contractor made default, and with his consent and with that 
of the surety company the board of trustees took over and completed the 
work at  its own expense. I n  addition to the amount previously paid 
the contractor, the trustees expended $5,754.15, and after doing so had 
in their hands as the remainder of the retained percentage the sum of 
$4,431.08. Several creditors sued the contractor, the surety company, 
and the board of trustees, on their respective accounts for labor and 
material; and upon issues joined the cause was referred to R. C. Law- 
rence as referee, with instructions to hear the evidence and to report his 
findings of fact and his conclusions of law. The referee made his report 
in  compliance with the order of reference and the appellants filed ex- 
ceptions. The exceptions were overruled by the trial judge, who affirmed 
the referee's findings of fact and conclusions of law. The appellants 
again excepted and appealed. The ultimate object of the action, which 
was treated as a creditors' bill, is the recovery of judgments against the 
surety on the contractor's bond. 

The first conclusion of law is this:  "As the contract does not require 
the contractor to pay for labor and material, and as the bond does not 
upon its face extend to cover the claims of laborers and materialmen, 
there is no liability against the surety company." This, me think, is 
the correct conclusion. The bond of the surety company was exwuted 
in May, 1922. I t  was not conditioned for the payment of all labor done 
on and material and supplies furnished for the building, as required 
by C. S., 2445, but only to indemnify the obligee, the board of trustees, 
against loss or damage; and the bond is not conclusively presumed to 
have been given in accordance with the provisions of section 2445 as 
amended because the amendment which writes this provision into every 
bond given by any municipal corporation for the erection, repairing or 
altering of a public building did not become effective until 17 February, 
1923. Public Laws 1923, ch. 100. The conclusion reached by the 
referee and by the judge is sustained by Mfg.  Co. v. A n d r m s ,  165 
N. C., 285; McCausland v. Construction Co., 172 N. C., 708; Warner v.  
Halyburfon,  187 N.  C., 414; Brick Co. v. Gantry, ante, 636. See, 
also, Noland Go. v. Trustees, 190 X. C., 250. I n  Ingold v. Hickory, 
178 N. C., 614; Supply  Co. v. Lumber Co., 160 N .  C., 428; Cfastonia v. 
Engineering Go., 131 N.  C., 363, and Hill v. S u r r f y  Co., 200 U. S., 107, 
50 Law Ed., 437, cited by the appellants, there were stipulations for the 
payment of debts contracted for labor and material and herein lies the 
distinction pointed out in Warner v. Halybyr fon ,  supra. 

The appellants say that there was error in holding that the laborers 
and materialmen had no lien on the school building or on the fund 
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remaining after the trustees had completed the building and in  holding 
that this fund was the property of the contractor or his assignees. We 
do not concur, for all doubt seems to have been resolved against this 
position in a number of our decisions. Noland Co. v. Trustees, supra; 
Warner v. Halyburton, supra; Ingold v. Hickory, supra; Sclz~flow v. 
Pierce, 176 N.  C., 91; Hutchinson v. Comrs., 172 N. C. ,  844; Hall v. 
Jones, 151 N .  C., 419. 

On 24 October, 1922, the contractor borrowed from the Bank of 
Hamlet $7,000, and wrote upon the face of his note, "To secure this 
note we assign $7,000 of the amount due us by Wadesboro High School." 
This money was applied in payment of work done and material used in 
the construction of the building. The Bank of Hamlet endorsed the 
note and had it rediscounted by the Bank of Wadesboro, which thereby 
became a holder in due course. The contractor afterwards made certain 
payments on the note, and upon his failure to pay the remainder due 
the Bank of Hamlet took up the note and reacquired title thereto, with 
the usual rights and remedies. Thereafter the contractor renewed the 
note from time to time, the last renewal dated 1 April, 1925, being a 
note in the sum of $4,427.19. This note bore an assignment identical 
with that which was written on the face of the original note. The con- 
tractor gave a written order to the board of trustees to pay the note after 
its transfer to the Bank of Wadesboro, but the board declined to make 
payment because nothing could be paid without the architect's certifi- 
cate. When the contractor notified the trustees to pay the note nothing 
was due him in excess of the fifteen per cent which was l~i thheld under 
the contract. I t  was the purpose of the contractor to assign a sufficient 
amount of the moneys due or ' to  become due to pay the note to the 
Bank of Wadesboro, and after it was returned to ratify ;he assignment 
and to make i t  effective. Upon these facts the referee reported the fol- 
lowing conclusions of law, which were challenged by the exceptions 
and affirmed by the judge : 

"The assignment made by the contractor to the Bank of Hamlet on 
24 October, 1922, when considered in  connection with the assignment 
provisions written in the face of the original notes and renewals thereof, 
and also when considered in the light of the letter or order of the con- 
tractor upon the school board dated 19 May, 1923, constitutes an equi- 
table assignment, certainly as between the bank and the contractor, and 
as this is the first and superior assignment, and as the amount due will 
entirely consume the fund in hand, the Bank of Hamlet is entitled to 
recover the full and entire amount due by the school board to the con- 
tractor. 

"The Bank of Hamlet is entitled to have and recover of the school 
board the sum of $4,431.08, balance admittedly due by the school board, 
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plus the further sum of $ derived from the sale of the remain- 
ing material left over after the completion of the school building." 

I n  considering the exceptions we must not overlook the fact that 
neither the contract nor the bond required the contractor to pay for 
labor or material. After the completion of the building the board of 
trustees had on hand $4,431.08, to which under the written agreement 
the contractor would have been entitled. The question is whether as 
against the appellants he had a legal right to make an assignment of 
this fund to the Bank of Hamlet. 

At common law a mere possibility was not the subject of assignment. 
This rule was applied in the law of contracts; and to give validity to 
an equitable assignment of money due by contract it was necessary to 
show that a contract existed and that the money assigned had an actual 
or potential existence. I n  Motz v. Stowe, 83 N .  C., 434, 439, the Court 
applied the general principle that anything written, said, or done for 
value in pursuance of an agreement to place a fund out of the owner's 
control and to appropriate it for the benefit of another constitutes an 
equitable assignment. Accordingly, it has been held that in equity con- 
tingent rights are assignable and that the assignee of a part of a debt 
acquires in equity a right of action against the assignor. Brown v. Dail, 
117 N .  C., 41; Williams v. Chapman, 118 N .  C., 943; Stott v. Franey, 
23 A. S. R., 132, and note; 2 R. C. L., 599. Therefore as between the 
creditor and his assignee it is not necessary to notify the debtor that the 
claim has been transferred. Ponton v. Griffin, 72 N. C., 362; Chemical 
Co. v. NcNair,  139 Tu'. C., 326. And in  Bank v. School Committee, 121 
N.  C., 107, i t  is said that under our statute (C. S., 446), almost any 
contract that constitutes an indebtedness or money liability may be 
assigned. See, also, Godwin v. Bank, 145 N. C., 320, 326; Hall v. 
Jones, supra; Corporation Commission v. Bank, 164 N.  C., 205. The 
contractor's claim, then, was assignable; and as the exceptions do not 
present the case of an equitable lien in favor of the creditors based upon 
the contract, the bond, or any other written instrument intended to 
charge the particular fund with payment of the appellants' claims 
(Garrison v. Vermont Mills, 154 N.  C., 8),  we discover no adequate 
reason for declaring the assignment to the Bank of Hamlet either void 
or voidable. The remaining exceptions require no discussion. 

I n  our opinion the judgment is free from error and should be 
Affirmed. 
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STATE V. WILTARD FERGUSON. 

(Filed 28 April, 1926.) 

1. Criminal Law-Co~~rt~Jurisdiction-Parties-Eviden~~e-Indictment. 
A con~iction of a criminal offense must be by a court of competent 

jurisdiction over the offense and the party charged t~erewi th ,  which 
should be sufficiently charged in every material part by the indictment, 
with evidence sufficient to support a conviction, and the person thus tried 
must be properly made a defendant in  the action, with the right to  be 
heard therein. 

2. Juvenile Courts-Jurisdiction-Delinquent Children-Eluperior Courts 
-Judgments-Adjudication-Statutes, 

The juvenile courts of the State are  now given by statute exclusive 
original jurisdiction of delinquent children under sixteen years of age, 
with prescribed procedure by which a n  adjudication ma:7 be therein de- 
termined. C. S., 5057. 

3. Statutes-Interpretation-Child Welfare-Juvenile Courts. 
The child's welfare act, Public Laws of 1919, ch. 97, and Art. 2 thereof, 

establishing the juvenile courts, C. S., 50.39 et seq., were enacted a s  a 
whole, and tlle sections are  interrelated and interdependent, and the 
intent thereof is so to be interpreted. 

The adjudication of one other than the parent or guardian of the child, 
of causing the delinquency of a female child under sixtem years of age, 
etc., must be had in the juvenile courts as  having statutory original 
jurisdiction over the parties and subject-matter. 

9. Statutes-Interpretation. 
The courts will give vmious statutes upon the same subject-matter the 

interpretation which will reasonably harmonize them. 

STACY, C. J., and CLARKSOY, J., dissenting. 

APPEAL by  defendant f r o m  Granmer, J., a t  J a n u a r y  Term,  1926, of 
Hnr,r~ax. 

T h e  second count  i n  t h e  indictment  i s  a s  follows: 
"And t h e  jurors  aforesaid on  the i r  oaths  a s  aforesaid, d o  f u r t h e r  

present :  T h a t  said Wi l la rd  Ferguson a t  a n d  i n  said county on 20 Sep- 
tember, 1925, wi th  force a n d  arms,  unlawful ly a n d  wilfully a n d  know- 
ingly did take r id ing  i n  one automobile and  give intoxicating liquor to 
one Elsie  Pu l ly ,  a child over whom her  parents  h a d  t h e  c u t o d y ,  which 
said acts produced, promoted and  contributed t o  the  condition which 
caused said Elsie  P u l l y  to  be adjudged delinquent, neglected and  i n  need 
of the  care, protection a n d  discipline of tlle State ,  contrary to t h e  
s tatute  i n  such cases made  a n d  provided, a n d  against  .;he peace a n d  
digni ty of t h e  State." 
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Upon this count the defendant was convicted, judgment was pro- 
nounced, and an appeal was taken based on exceptions duly entered of 
record. 

The State's evidence tended to show that Elsie Pully, a girl fourteen 
years of age, lived with her father and mother at Rosemary in Halifax 
County. I n  September, 1925, she, R. E. Smith, Eliza Sanders, and 
Claude Parks went in  a car to Roanoke Rapids, and then five miles 
further on to Floyd's store in Northanipton County, where they found 
Salem Newsome and the defendant, Willard Ferguson. Ferguson was 
in  his car. Salem Newsome, who was standing between the two cars, 
said, ('Come and let's go and get some whiskey." Newsome, Smith, and 
Elsie went in Smith's car to Moss's store in Virginia, and Eliza Sanders, 
Claude Parks and the defendant went there in the defendant's car. 
When they arrived at the store in Virginia all except Elsie went in  and 
drank some whiskey. Eliza Sanders brought Elsie some whiskey and 
she drank i t ;  afterwards the defendant gave her a drink. On the return 
Eliza Sanders, Elsie, Parks and the defendant occupied the defendant's 
car. When she awoke she was alone in the automobile near Floyd's 
store. The defendant was near by. Dr. Long examined Elsie after her 
return, and on the trial he expressed the opinion that she had engaged 
in immoral conduct. Her father testified that before the trip he had 
been able to control his daughter, but not since her return home. 

The statute is as follows: "A parent, guardian or other person having 
the custody of a child who omits to exercise reasonable diligence in the 
care, protection or control of such child, causing it to be adjudged de- 
linquent, neglected, or in need of the caie, protection or discipline of 
the State as provided in this article, or who permits such child to asso- 
ciate with vicious, immoral or criminal persons, or to beg or solicit alms, 
or to be an habitual truant from school, or to enter any house of prosti- 
tution or assignation or any place where gambling is carried on, or to 
enter any place which may be injurious to the morals, health, or general 
welfare of such child, and any such person or any other person who 
knowingly or wilfully is responsible for, encourages, aids, causes or 
connives at or who knowingly or wilfully does any act to produce, pro- 
mote or contribute to the condition which caused such child to be ad- 
judged delinquent, neglected, or in need of the care, protection or dis- 
cipline of the State, shall be guilty of a misdemeanor." C. S., 5057. 

Attorney-General Brummitt  and Assistant Atorney-General Ross for 
the State. 

George C. Green for defendant. 

ADAMS, J. I n  disposing of this appeal we must guard against the 
natural tendency to ignore a familiar legal principle because the case 
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happens to exhibit a gross type of delinquency. .The defendant's con- 
duct may have been immoral and indefensible; i t  may. have been such 
as to make him amenable to other provisions of the criminal law; but 
these considerations should not obscure our vision or divert our minds 
from the single inquiry whether he should have been convicted upon 
the evidence offered bv the State. 

The object of our organic law is to secure the individual against the 
arbitrary exercise of powers unrestrained by establis'hed rules. I n  
criminal prosecutions he is to be tried upon an indictment accurately 
describing the offense with which he is charged; he camnot lawfully be 
convicted unless the evidence adequately sustains every constituent 
element of the offense; and he cannot be haled to court for the com- 
mission of one crime ahd there convicted of another. 8. v. WiZEerson, 
164 N. C., 432, 444. These principles we must keep :in mind in  de- 
termining whether a right has been denied and a wrongful conviction 
obtained uDon a total failure of essential evidence. 

The s t a k e  upon which the indictment was drawn is set out in the 
statement of facts. I t  was enacted by the General Assenibly in  1919 as 
one of a series of statutes providing for the creation and organization 
of juvenile courts. Public Laws 1919, ch. 97. These several statutes 
compose Art. 2 in the chapter on Child Welfare. C. 8., 5039, et seq. 
They were enacted as a whole; they deal with one subject; they are 
a unified body of law, interrelated and interdependent. 

An analysis of this section and an examination of its relation to the 
other sections in Art. 2 may aid us in ascertaining what the Legislature 
intended. Under its terms two classes are subject to indictment: (1) 
the parent, guardian, or other person having the custody of the child; 
(2) under certain conditions, "any other person." Either of those in  
the first class may be indicted (a )  when he omits to exercise reasonable 
diligence in the care, protection, or control of such child, causing i t  to 
be adjudged delinquent, neglected, or in  need of the care, protection or 
discipline of the State "as provided in  this article" (Art. 2, supra) ; or 
(b) when he ~ e r m i t s  such child to associate with vicioiis, immoral or 
\ ,  

criminal persons, etc. The parent or guardian may be prosecuted for 
acts of omission, causing the child to be adjudged delinquent, etc., or 
for permitting certain enumerated acts of delinquency. But the latter 
p a r t  of the section includes both classes, and it i s  the only part which 
includes the defendant: the parent or guardian or any other person may 
be prosecuted when he knowingly or wilfully does any rlct to produce, 
promote, or contribute to the condition which caused scth  child to be 
adjudged delinquent, neglected, or in need of the care, protection or dis- 
cipline of the State. Under this clause the defendant was not subject 
to indictment unless he had produced, promoted, or contributed to a 
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condition which had caused an adjudication of delinquency, or an ad- 
judication of neglect, or an adjudication that the child was in need of 
the protection or discipline of the State. I n  our opinion the language 
of the statute forbids the interpretation that he was indictable if he had 
produced, promoted, or contributed to a condition which had caused her 
to be adjudged delinquent, or t o  be neglected, or to  be  in need of the 
care, etc., of the State. The words "to be adjudged" obviously apply to 
each of the conditions named, i. e. ,  to be adjudged delinquent, or to be 
adjudged neglected, or to be adjudged in need. As to these respective 
conditions the clause is disjunctive for the reason that if the copulative 
"and" had been used it would be necessary to show an adjudication of 
deliquency and of need and of neglect. 

I t  is apparent, then, that a judgment of delinquency must be given, 
but in what forum? I t  requires no argument to prove that jurisdiction 
is absolutely necessary to a valid judgment. The court must have juris- 
diction of the parties and jurisdiction of the cause of action embracing 
every question which its judgment or sentence assumes to decide. 33 
C. J., 1072, sec. 34, 35, et seq. I n  the present case the Superior Court 
assumed to decide and to adjudge that Elsie Fully was a delinquent 
child. I t  had no jurisdiction to do so. I t  was expressly deprived of 
this jurisdiction when the act of 1915 was repealed. Public Laws 1919, 
ch. 97, sec. 25. The juvenile courts have exclusive original jurisdiction 
of any case of a child under sixteen years of age who is delinquent- or 
neglected. The function of the court is defined; its procedure is fixed 
by statute. Sessions are held; petitions are filed; process is issued di- 
rected to the child and its parents; the child is brought before the court 
and given a hearing. Thereupon "the court, if satisfied that the child is 
in need of the care, protection or discipline of the State, may so adjudi- 
ca te ,  and may find the child to be delinquent, neglected, or in need of 
more suitable guardianship.'' This is the adjudication referred to by sec- 
tion 5057. I n  this way the child is adjudged delinquent "as provided 
in this article." This, it would seem, is the plain meaning of the statute. 
Not only does it point out the particular method of adjudication; the 
last clause speaks of the adjudication as a fact accomplished; it refers 
to "the condition which caused such child to be adjudged delinquent7)- 
words signifying a judgment; and this is very much more than a mere 
finding by the jury. Can Elsie Pully's status thus be determined in  a 
criminal action to which she is not a party? Consider a concrete illus- 
tration. The defendant is on trial in  the Superior Court. If the ques- 
tion of Elsie's delinquency is to be determined in this forum, what is 
the situation? She comes into court as a witness; she goes out "ad- 
judged" a delinquent-a fit subject to become a ward of the State; and 
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this without notice to her and without the formality of a hearing. This 
is not permissible; the law hears before it condemns and renders judg- 
ment only after trial. 

I n  our opinion the interpretation we have given these statutes is 
the only one by which they can be harmonized. I t  i83 unwise so to 
interpret one statute as needlessly to destroy another. We prefer a con- 
struction which will preserve the integrity of the juvenile courts and 
neither impair their usefulness nor take away the exclusive original 
jurisdiction which the Legislature has given them. 

The indictment charges the adjudication, but the evidence fails to 
disclose it, and for this reason the conviction cannot be amstained. 

Error. 

STACY, C. J., and CLARKSON, J., dissenting. 

INDEPENDENCE TRUST COMPANY ET AL. v. P O R T E R  & BOYD, 
I N C . ,  ET AL. 

(Filed 28 April, 1926.) 

1. Roads and Highways--State Highway Commission, Principal and Surety 
-Materialmen-Labor-Assignment of Claims--Contract& 

W e r e  under the written terms of a bond given by a contractor for the 
building of a road project to the State Highway Commission, the surety 
is obligated to pay for the labor on and the materials furnished therefor, 
the assignment of the moneys due or to become due the contractor under 
his contract advanced for the purpose stated is valid, and upon com- 
pliance with the statute as to notice, etc., the assignee may recover out 
of the moneys withheld by the State Highway Commissim and due the 
contractor paid over, under bond for its repayment, to the surety on the 
bond. 

2. Roads and Highways-State Highway Cammission-Labor--Material- 
men-Principal and Surety-Assignment of C 7 .  

The contractor for the building of a state highway gave bond to the 
State Highway Commission conditioned, among other things, for the 
payment for the labor and the material used in the project: Held, an 
assignment by the contractor of moneys due or to become due him under 
the contract to one furnishing money for the payment of such labor and 
material, was contemplated by the bond and included in the liability of 
the surety thereon. 

APPEAL by defendant, Massachusetts Bonding and Insurance Com- 
pany, from Shaw, J., at January Special Term, 1926, of I~ECKLENBURG. 
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Civil action to recover on two bonds--one given for funds assigned 
the plaintiffs by Porter 8: Boyd, Inc., road contractor, and turned over 
to the surety on the contractor's bond by the State Highway Commis- 
sion, and the other to secure the faithful performance of a road-build- 
ing contract and to protect materialmen and laborers, the latter having 
assigned their claims to the plaintiffs. 

From a judgment overruling a demurrer interposed by the Massachu- 
setts Bonding and Insurance Company, the said defendant appeals. 

Stewart, McRae d2 Bobbitt for plaintiffs. 
J .  F.  Flowers for defendant Bonding Company. 

STACY, C. J. There are two causes of action stated in the complaint, 
hence two distinct questions are raised by the demurrer. 

First, it is alleged that Porter & Boyd, Inc., road contractor, is in- 
debted to the plaintiffs in the sum of $37,398.51, with interest, for 
moneys advanced or loaned on written assignments made by the said 
contractor to the plaintiffs for all deferred payments, retained percent- 
ages and all other moneys due or to become due under a contract with 
the State Highway Commission for the construction of a section of road 
in Person County, known as Project No. 463; that plaintiffs duly filed 
with tho State Highway Commission notice of their claims as required 
by law, and also notified the Massachusetts Bonding and Insurance Com- 
pany, surety on the bond of the said Porter & Boyd, Inc. ; that the work 
was-satisfactorily completed by the contractor according to the terms of 
its contract; that the State Highway Commission had on hand, at  the 
time of the completion of the work, a balance of approximately $20,000 
due the contractor under said contract, which amount was turned over 
to the Massachusetts Bonding and Insurance Company, under a bond 
given for its return in case the plaintiffs were adjudged to be entitled 
to said funds by virtue of their assignments; and that the State High- 
way Commission has agreed to submit to the jurisdiction of the court 
in this action, in order that the rights of all the parties may be judi- 
cially determined. 

Upon these the facts chiefly pertinent, we think the demurrer as it re- 
lates to the first cause of action was properly overruled. 

By written assignments, duly executed, all moneys due and to be- 
come due under the contract between Porter & Boyd, Inc., and the State 
Highway Commission, for the building of Project No. 463, inciuding 
the retained percentages, etc., were all transferred to the plaintiffs. 
Trust Co. v. Construction Co., ante, 664. There being no question as to 
the validity of these assignments, it would seem that the plaintiffs, as 
against a demurrer, should be held to be entitled to the balance due the 
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contractor by the State Highway Commission upon ihe satisfactory 
completion of the work. Hall v. Terra Cof ta  Co., 97 Kan., 103, Ann. 
Cas., 1918 D, 605, and note. 

The liability of the Massachusetts Bonding and Insurance Company 
is on the bond given by it to the State Highway Commission to save it 
harmless or to insure the return of the funds due the contractor on 
Project No. 463, in  case the plaintiffs should be adjudged entitled to  
said funds. This is the only bond declared upon in the first cause of 
action. 

Second, i t  is alleged that the contractor, Porter & Boyd, Inc., gave to 
the State Highway Commission, as required by law, a bond in  the penal 
sum of $148,710.00 with the Massachusetts Bonding and Insurance 
Company, as surety thereon, for the faithful performance of its con- 
tract in building the aforesaid road, and to insure the payment of all 
laborers and materialmen doing work on, or furnishing material for, 
said road construction; that the plaintiffs, in  order to keep the con- 
tractor supplied with labor and materials for the work, advanced the 
sum of $11,069.65 to pay the laborers and took from thl:m assignments 
of their claims against the contractor; that the balance now due on said 
assignments, and for which the bond of the Massachusetts Bonding and 
Insurance Company is liable, amounts to $8,693.10; and that proper 
notice of said claims has been duly filed with the State Highway Com- 
mission. 

On these the facts chiefly relevant, we think the demurrer as i t  
relates to the second cause of action was properly overruled. Undoubt- 
edly, the laborers, had they not assigned their claims, would have been 
entitled to maintain an action on said bond, and we think i t  must be 
held, in keeping with the general trend of authorities on the subject, 
that the claims of laborers and materialmen may be assigned without 
losing the protection of the bond given and intended for their benefit. 
Title Guaranty & T .  Co. v. Crane, 219 U. S., 24; Bank zl. Casualty Co., 
93 Wash., 635, Ann. Cas., 1918 D, 645. 

Here, the bond in suit was intended to perform a doukle purpose: 1. 
To insure the faithful performance of all obligations essumed by the 
contractor towards the State Highway Commission. 2. To  protect 
third persons furnishing materials or performing labor. in  and about 
the construction of said roadway. Plyler v. Elliott, ante, 54; T o w n  
of Cornelius v. Lampton, 189 N. C., 714. I n  its second aspect, the bond 
contains an agreement between the obligors and such third persons that 
they shall be paid for whatever labor or materials they furnish or 
supply to enable the principal in the bond to carry out its contract with 
the State Highway Commission. U.  S. v. National ,Surety Co., 92 
Fed., 549. 
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TRUST Co. u. PORTER; TRUST CO. v. PUMPELLY. 

The general rule is that the assignment of a debt carries with i t  the 
security. 2 R. C. L., 633. The application of this general principle to 
such cases as the present obviously accords with the purpose of the bond. 
U. S. v. Rundle ,  100 Fed., 400. 

Affirmed. 

INDEPENDENCE T R U S T  COMPANY ET AL. v. P O R T E R  & BOYD, 
INC?., ET AL. 

(Filed 28 April, 1926.) 
(For digest, see S. c., ante, 672.) 

APPEAL by defendant, Massachusetts Bonding and Insurance Com- 
pany, from S h a w ,  J., at January Special Term, 1926, of MECKLENBURQ. 

Civil action to recover on a bond given by Porter & Boyd, Inc., road 
contractor, with the Massachusetts Bonding and Insurance Company as 
surety thereon, to insure the faithful performance of a road-building 
contract and to protect the claims of materialmen and laborers, the latter 
having assigned their claims to the plaintiffs. 

From a judgment overruling a demurrer interposed by the Massachu- 
setts Bonding and Insurance Company, the said defendant appeals. 

S t e w a d ,  McRae  & Bobbit t  for plaintiffs. 
J .  F .  Flowers for defendant Bonding Company .  

STACY, C. J. The facts of this case are practically identical with 
those set out in the second cause of action in a suit between the same 
parties, this day decided, save and except the contract and bond, here 
in suit, apply to another section of road, to wit, Project No. 856; and, 
upon authority of the case just mentioned, the judgment overruling the 
demurrer in the present action must be approved. 

Affirmed. 

PAGE T R U S T  COMPANY v. R A P H A E L  W. PUMPELLY ET AL. 

(Filed 28 April, 1926.) 

Clerks of Court-Orders-Judgments-Pleading-AppealJction 
-Superior Court. 

Upon appeal, the judge has jurisdiction to pass upon orders of the 
clerk in matters of giving judgment by default upon the pleadings, per- 
mitting parties to file answers, etc., and to make new parties to the 
action. 
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APPEAL by the plaintiff and one of the defendants from Stack, J., at 
February Term, 1926, of MOORE. 

Civil action to foreclose certain mortgages and deeds of trust. From 
an order setting aside a default judgment, making additional parties and 
allowing time to file pleadings, the plaintiff, Page Trus,; Company, and 
defendant, Atlantic Joint Stock Land Bank of Raleigh,, appeal, assign- 
ing errors. 

U. L. Spmce and Thos. E. Bass for plaintiff. 
R. L. Burns for defendant, Atlantic Joint Stock Land Bank of 

Raleigh. 
Brittain, Brittain & Brittain and -H. F. Seawell for dt~fendants, H .  L. 

and Margarita P. Smythe. 
Hoyle & Hoyle for Amelie Ripley Pumpelly. 

STACY, C. J. While the record in  this case is quite voluminous, the 
questions presented fall within a very narrow compass. 

The case was instituted 21 October, 1925, by the Page Trust Com- 
pany against Raphael W. Pumpelly and wife, Amelie I?umpelly, East- 
ern Cotton Oil Company, a Virginia corporation, and the Atlantic 
Joint Stock Land Bank of Raleigh. The Eastern Cottcn Oil Company 
being a foreign corporation, and Mrs. Amelie Pumpelly a nonresident, 
service of summons on these defendants was obtained by publication. 

Raphael W. Pumpelly filed answer to the complaint 17 December, 
1925, but later withdrew the same by leave of his Honor, Michael 
Schenck, judge presiding, at  the January Term, 1926, Moore Superior 
Court, the order allowing the withdrawal being entered on Saturday, 
23 January, 1926. On the following Monday, 25 January, IF. L. 
Smythe and wife, Margarita P. Smythe, were, upon their own applica- 
tion, made parties defendant by order of the clerk of the Superior Court, 
and allowed ten days within which to file answer. Later, on the same 
day, 25 January, the plaintiff, Page Trust Company, and the defendant, 
The Atlantic Joint Stock Land Bank of Raleigh, moved before the 
clerk for judgment by default upon the verified complaint of the plain- 
tiff and verified answer of the moving defendant. This motion was 
continued until the following Monday, 1 February, 1926, at  which time 
the clerk entered a default judgment in  favor of the plaintiff and the 
defendant Land Bank, after striking out the order rillowing H. L. 
Smythe and wife, Margarita Smythe, to be made parties defendant. 
But as the judgment entered was not as tendered, the plaintiff and said 
defendant Bank appealed from the judgment of the c1ei.k to the judge. 
H. L. Smythe and wife likewise appealed from the judgment of the 
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clerk, revoking his former order allowing them to come in and be made 
parties defendant. On the same day, Monday, 1 February, 1926, Mrs. 
Amelie Pumpelly, for the first time, appeared through counsel and 
asked to be allowed to file answer, which was denied, and from the order 
of the clerk, denying her motion, she also appealed to the judge of the 
Superior Court in term. 

The matter then came on for hearing before his Honor, A. M. Stack, 
judge presiding, at  the February Term, 1926, Moore Superior Court, 
and from the judgment then entered, setting aside the default judg- 
ment of the clerk, allowing Mrs. Amelie Pumpelly to file answer and 
making additional parties, plaintiff and The Atlantic Joint Stock Land 
Bank of Raleigh appealed to the Supreme Court. 

I t  will be observed that all the parties had appealed from the clerk 
to the judge at term. Therefore, the whole matter was properly before 
the judge of the Superior Court, and his judgment must be affirmed on 
authority of Howard v. Hinson, ante, 366; Greenville v. Munford ,  
ante, 373, and Caldwell v. Caldwell, 189 N. C., 805. See, also, 
C. S., 492, and cases cited thereunder, touching the right of the non- 
resident defendant, Mrs. Amelie Pumpelly, who was served only by 
publication, to come in  and defend, either before or after judgment. 

There was no motion for judgment against Raphael W. Pumpelly 
alone. 

Affirmed. 

J. H. ROLICK v. CITY O F  CHARLOTTE. 

(Filed 28 April, 1926.) 

Municipal CorporationHities and Towns--Charte~-Private Statute* 
Defenses-Demurrer-Appeal and Error. 

A defendant relying as a defense upon a special provision in its charter 
requiring certain notice before action brought, must allege as well as 
prove it, and a demurrer to the complaint in which such provision is not 
set out as not smciently stating a cause of action, is bad. 

APPEAL by defendant from Bryson, J., at November Term, 1925, of 
NECKLENBURQ. Affirmed. 

Civil action to recover damages for injuries to plaintiff's land, 
alleged to have been caused by the negligent discharge of sewage by de- 
fendant, a municipal corporation, into Sugar Creek, which flows over 
and along the lands of plaintiff. Defendant demurred to the complaint, 
for that it is not alleged therein that plaintiff, prior to the commence- 
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ment of the action, gave to defendant notice of the alleged injury and 
his claim for damages, as required by section 15, ch. 2511, Private Laws 
of 1911. From judgment overruling demurrer, and allowing defendant 
time to answer, defendant appealed to the Supreme Court. 

T. L. Ridcpatrick, A. L. Taylor, Jas. A. Lockhart, and Preston & 
Ross for plaintiff. 

C. A. Cochran, Cansler & Cansler, and Taliaferro (f3 Clarkson for 
defendant. 

PER CURIAM. Defendant, by its demurrer to the complaint, on the 
ground that the facts stated therein are not sufficient to constitute a 
cause of action against defendant, relies upon the provisions of section 
15, ch. 251, Private Laws 1911, entitled, "An act to aml3nd the charter 
of the city of Charlotte." There is no reference in  the complaint to 
said private act of the General Assembly, nor is them an allegation 
therein that defendant is a municipal corporation by virtue of said 
private act. I t  is well settled that courts do not take judicial notice of 
private acts of the General Assembly. Parties to an action who rely 
upon such acts must plead and prove them. Reid v. R. R., 162 N. C., 
355; Co~poration Commission v. R. R., 127 'N. C., 283; C. S., 541. De 
fendant cannot avail itself of the provisions of its charter, which is a 
private act of the General Assembly, by a demurrer to the complaint, in 
which said private act is neither alleged nor specifically referred to. Such 
provisions, if relied upon to defeat plaintiff in his action, must be set 
up in the answer as a defense. The demurrer of defendant is a "speak- 
ing demurrer"; it was properly overruled. S'andlin v. Wilmingtolz, 185 
N. C., 257; Cherry v. R. R., 185 N.  C., 90; Trust Co. v. Wilson. 182 
N. C., 166; Godwin v. Gardner, 182 N.  C., 97; Kendccll v. Highway 
Commission, 165 N. C., 600; Wood v. Kincaid, 144 N. C., 393; V o n  
Glahn v. DeRossett, 76 N.  C., 292. 

We have not considered the interesting questions, discussed in  the 
briefs filed in this Court, involving the sufficiency of the notices given, 
as shown by the exhibits attached to the complaint. Whether such 
exhibits constitute a substantial compliance with the rquirements of 
the statute cannot now be determined. It is not alleged that these 
notices were given as required by defendant's charter. We hold only 
that the demurrer was properly overruled, for the reasons herein stated. 
The judgment is, therefore, 

Affirmed. 
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ESSIE B. FAWCETT, PERSONALLY AND AS ADMINISTRATRIX OF GEORGE D. 
FAWCETT, AND AS GUARDIAN OF FRANCES, ANNIE, A K D  THOMAS 
FAWOETT, JK., V. T. G. FAWCETT, FIRST NATIONAL BANK O F  
MOUNT AIRY, AND T. G. FAWCETT, MARY ARMFIELD, AND EDITH 
F. ANSLEY, EXECUTORS OF MARY LYNFESTER FAWCETT. 

(Filed 5 May, 1926.) 

1. Contracts Enforceable at t h e  Death of Ei ther  Paxty-Consideration- 
Public Policy. 

A contract by the parties that  each should sell certain shares of stock 
in a bank in which both were officials a t  his death, upon condition that  
either mag terminate the agreement upon written notice to the other, is 
upon a sufficient consideration not violative of public policy, and enforce- 
able according to its terms. 

2. Same-Wills. 
Where a contract expresses itself to be such a s  to give to the survivor 

the right to  purchase certain shares of stock of the other a t  the latter's 
death, and is in form an executory contract, it will be construed as  an 
executory contract and not regarded a s  subject to the law of wills. 

3. Same-Estates-Afterborn Children. 
Where a paper-writing is construed as  an executory contract to take 

effect a t  the death of either party, i ts terms are not affected by the fact 
that the condition of the estate was changed hy children born of the de- 
cedent after its execution, under the law relating to wills. 

4. Wills--Afterborn Children-Revocation-Statutes. 
While afterborn children not provided for in the will of their deceased 

parent my claim by inheritance their part of the estate, C. S., 4135, 4169, 
i t  does not amount to revocation of the entire will. 

5. Contracts-Kevocation-Conditiondition~Notice to Terminate. 
Where a mutual contract for the sale of shares of stock by one of the 

parties to the other a t  the death of either, provides that  each thereof may 
terminate i t  upon written notice to the other, i t  will be enforced accord- 
ing to its terms, and as  an executory contract may be enforced when such 
notice of its termination has not been given or affected by the change in 
the circumstances of the parties. 

6. Contracts-Enforceable at Death of Party-Fraud-Evidence. 
Where the parties have agreed that each would sell to the survivor his 

certain shares of bank stock a t  a fixed price, evidence that  the survivor 
was a confidential adviser of the deceased and a s  his executor advised his 
widow taking the esLite of her deceased husband, to  sell a t  the price so 
fixed by the contract, to  which she agreed, is not sufficient evidence of 
fraud on the part of the survivor. 

A lost will can only be restored a s  the lam prescribes, and the courts 
cannot acquire jurisdiction over the subject-matter otherwise. 



680 I N  T H E  SUPREME COURT. [I91 

APPEAL by plaintiff from Lyon, J., at September Special Term, 1925, 
of FORSYTH. 

George D. Fawcett and T. G. Fawcett were brothers, each owning 
stock in  the First National Bank of Mount Airy. On 1 1  August, 1908, 
they entered into the following contract: 

"Whereas, upon the death of either party of this contract, i t  is the 
desire and will of each and both that any and all shares of stock in the 
First  National Bank of Mount Airy, N. C., owned by ei1;her of the par- 
ties of this contract, at  the time of death, shall become the property of 
the survivor, upon a par basis, and this instrument is a contract made 
by each and both parties hereto, to sell to the survivor said stock at  
par, and to give to the survivor five years during which to make pay- 
ment for said stock, to be divided into five equal annual payments. And 
this contract shall be binding upon the administrators, executors or 
assigns of either party. This contract may be canceled by either party 
upon a change of mind, circumstances or sentiment with proper notice 
to the other party hereto in  writing." 

George D. Fawcett died intestate on 20 May, 1920, leaving as his 
heirs and distributees his widow and three children. Soon afterwards 
T. G. Fawcett took charge of the intestate's bank stock, had it retired 
or canceled, and accepted from the bank other certificates of stock issued 
to himself in  lieu thereof. 

On the trial T. G. Fawcett testified that he was cashier and that his 
brother had been president of the bank; that his brother had held 
$29,250 in stock of the par value of $100; that of this amount he had 
obtained from his mother $15,625, for which he had given her his note 
secured by a deposit of the stock. H e  testified that he had executed 
and delivered to Essie B. Fawcett, widow and administratrix of George 
D. Fawcett, his notes for the stock he had taken up pursuant to the 
agreement and had delivered to her the shares of stock as collateral 
security. H e  said that the certificates originally issued to his brother 
had been endorsed by Essie B. Fawcett, and that he had in  all respects 
complied with the contract between him and his brother. 

George D. Fawcett and Essie Fawcett were married i a  1907. Their 
first child was born in May, 1909, the second in Septerrber, 1912, and 
the third in July, 1915. 

The court instructed the jury if they believed the evidence to answer 
the first issue "No" and the second issue "Nothing." Thereupon the 
following verdict was returned : 

1. Are the plaintiffs the owners and entitled to the pcssession of the 
stock in the First National Bank, described in the complaint? An- 
swer : No. 
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2. What sum, if any, are the defendants indebted to the plaintiffs? 
Answer : Nothing. 

Judgment and appeal by the plaintiff for error assigned. 

R. C. Freeman, Bolton & Holton for plaintiffs. 
Carter & Carter, Xwink, Clement & Hutchins for defendants. 

ADAMS, J. The appellant contends that the alleged contract between 
George D. Fawcett and T.  G. Fawcett should have been excluded be- 
cause it was against public policy, unsupported by a valuable considera- 
tion, and therefore void and of no eftect. To this position we cannot 
give our assent. Any benefit to the promisor or any loss or detriment 
to the promisee is a sufficient consideration to support a contract. I n  
Brown v. Ray ,  32 X .  C., 72, it is said that to make a consideration it is 
not necessary that the person giving the promise should receive or expect 
to receive any benefit; i t  is sufficient if the other party be subjected to 
loss or inconvenience. A promise for a promise, a right, interest, or 
benefit accruing to the one party, or forbearance, detriment, or loss 
given, suffered or undertaken by the other, is sufficient to constitute a 
valuable consideration. Institute v .  Mebane, 165 X. C., 644; Brown V. 
Taylor, 174 N.  C., 423; N f g .  Co. v. ~%IcCormick, 175 K. C., 277; 
Exwm v. Lynch, 188 N.  C., 392. Nor do we find in  the contract any- 
thing inconsistent with the doctrine of public policy. I t  has been said 
that public policy is an unruly horse astride which one may be carried 
into unknown paths; and observant of the danger the courts as a rule 
are not alert to denounce a transaction as invalid on the ground that it 
is against public policy, unless the transaction contravenes some posi- 
t ire statute or some established rule of law. A contract, for example, 
whereby A agrees to make a v7ill in favor of B, or to refrain from mak- 
ing a will, is not of itself void on any ground of public policy; and a 
contract which is to be performed at the death of one of the ~ a r t i e s  is 
not for this reason illegal. 

The agreement in question is not open to the objection that it is a 
testamentary disposition of property. Clayton v. Liverman, 29 N. C., 
92; Egcrton v. Carr, 94 N .  C., 649; Phifer v. Mullis, 167 N.  C., 405; 
I n  Te Southerland, 188 N. C., 325. I t  has only one witness and pur- 
ports to be, not a will, but an executory agreement. Six times i t  is 
specifically designated a "contract"; evidently it is "a present contract 
presently executed," the performance of which is deferred until the 
death of one of the parties. I n  Green v. Whaley,  271 Mo., 636, 653, i t  is 
said that a contract of this character resembles an agreement between 
two persons to make mutual wills, or to devise property in a certain 
way, or to leave it to a person at the death of the owner without desig- 
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nating in  what particular way i t  is to vest in  the part;y to whom it i s  
given; and in MdKinnon v. McKinnon, 56 Fed., 409, the Court said 
that such a contract is an executory agreement which determines the 
rights of the parties inter se and provides what disposition shall be made 
of the property on the happening of a certain event-a contract which 
at  the promisor's death will be specifically enforced in equity or become 
the foundation for an action at lam. I t  is upon this principle that a nego- 
tiable instrument may be made payable after death or a contract en- 
forced which provides that compensation shall be made after death for 
services rendered in the lifetime of the promisor. Lipe v. Houck, 128 
N. C., 115; 2 Page on Contracts, see. 865; Daniel on Neg. Ins., sec. 46; 
Koslowski v. Newman, 3 L. R. A., 704; Knell v. Cadmtcn, 14 L. R. A., 
860; Goff v. Supreme Lodge, 37 L. R. 9. (IT. S.), 119 1;  Buchtel Col- 
lege v. Chamberlain, 84 Pac., 1000; 6 R. C. L., 710; 13 C. J., 271(60). 
See, also, East v. Dolihite, 72 N .  C., 562; Stockard v. Warren, 175 N.  C., 
283; Burch v. Bush, 181 N.  C., 125. 

I n  our opinion the contract sued on is therefore neither void nor 
illegal. I t  contains a stipulation, however, by which tht: appellant con- 
tends that i t  may be avoided: "This contract may be canceled by either 
party upon a change of mind, circumstances or sentiment with proper 
notice to the other party hereto in writing." There is no evidence that 
George D. Fawcett gave a notice written or verbal of his purpose or 
desire to cancel the contract ; but the appellant says that the birth of 
three children wrought a change in the intestate's circumstances which 
supplied the written notice and made void the agreement. 

Under our statute law a will is not revoked by any presumption of an 
intention on the ground of an alteration in circumkances or by the 
birth of a child after the will is made, although children subsequently 
born are entitled to share in the estate. C. S., 4135, 4169. But, as we 
have said, the instrument in controversy is an executory contract, not a 
testament; hence the appellant's contention must be detsrmined by the 
law of contracts. A contract may be discharged by performance; by a 
breach of such a nature as to justify the innocent party in treating it as 
rescinded; by fraud, mistake, or duress; by release; by rtmunciation; by 
par01 agreement; by accord, novation, cancellation, alteration, merger, 
or impossibility of performance. 3 Williston on Conti-acts, see. 1793 
e t  seq.; Page on contracts, sec. 2447 et seq. None of these conditions 
is pleaded or established by the evidence; and mere change in the cir- 
cumstances of the parties is not sufficient to work a cancellation. The 
parties to a bilateral contract may agree to rescind it in a particular 
way; for as there must be mutual assent to form a contract, there may be 
mutual assent as to the method by which i t  may be rescinded. That is, 
as the parties are bound by their agreement, so by their agreement they 



N. C.] SPRING TERM, 1926. 683 

may be loosed from their mutual tie. Clark on Contracts, 606. Here 
the method of revocation mas agreed on; by the express terms of the 
contract there must have been not only a change of mind, or circum- 
stances, or sentiment, but "proper notice to the other party hereto in  
writing." Such notice was not given and presumptively there was no 
change that made notice necessary or desirable. 

I n  her replication the plaintiff alleges that T.  G. Fawcett obtained 
her intestate's shares of stock by fraud and undue influence; that he 
became her sole confidential adviser and instructed her in the manage- 
ment of the estate; that he procured the cancellation of this stock, caused 
certificates therefor to be issued to himself, and made on George D. 
Fawcett's note the following entry: "$14,300.00 stock to T.  G. Fawcett, 
$1,325 stock to estate of George D. Fawcett, dated 28 May, 1920, and 
that thereupon the aforesaid note of $15,625, subject to the credits ap- 
pearing thereon and set forth herein above, was turned over to Essie B. 
Fawcett, stamped paid, 29 May, 1920." 

The appellant offered to testify as follows: "He had me transfer this 
stock. I was told to sign and I signed. T. G. Fawcett told me to do it. 
He  said that he was paying me what the stock was worth; that my 
husband had loaded up the bank with a great many Liberty Bonds, and 
they would have to lose on that, and he had loaned large sums of money 
to people out of town, and they were going to lose; and he was buying 
it in protection of me; in case anything happened at the bank I would 
not be liable for any loss; that he was buying it as a protection to me." 
She offered also the folloming testimony of J. C. Hollingsworth: "I had 
nothing to do with the management of George D. Fawcett's estate; I 
suppose Mrs. Fawcett did, as she was administratrix and guardian for 
her children. T. G. Fawcett was advising her and helping her with it. 
T. G. Fawcett told me that he could help her and save attorneys' fees 
and commissions, and he would do it. She took his advice." 

The proposed evidence was excluded and the appellant excepted on 
the ground that i t  tended to show fraud in the transfer of her intestate's 
stock. The plaintiff's allegations do not impute to T. G. Fawcett the 
performance of any act not authorized by the contract; for according 
to her evidence he made no representation as an inducement to her 
transfer of the bonds which relieved her as executrix from a strict com- 
pliance with the agreement. The representation upon which she chiefly 
relies is his statement that the stock "was worth par," whereas she after- 
wards learned that a few shares had been sold for $1.85. This, however, 
could not vary the contract. The parties agreed that when either of 
them died the shares of the deceased should "become the property of the 
survivor upon a par basis." Moreover, ('this instrument is a contract 
made by each and both parties hereto to sell to the survivor said stock 
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at  par"; and "this contract shall be binding upon the administrators, 
executors or assigns of either party." Whether the actual value of the 
stock was above or below par is immaterial; the price was fixed by the 
parties and in  either event the appellant is bound by the agreement. As 
she had no right to demand any amount i n  excess of the contract price 
she cannot be heard to say that she was deceived by T. G. Fawcett's r e p  
resentation as to the value of the stock. Her allegations and her evi- 
dence therefore are not sufficient to show actionable deccit or false pre- 
tense. I t  may be observed that the alleged representations were made 
on or about 28 May, 1920, and the present suit was bl-ought 7 April, 
1923; also that there is no evidence of the plaintiff's offer to return the 
notes or the stock she received at  the time her intestate's shares were 
transferred. Martin v. Cook, 59 N.  C., 199. The record does not show 
that an issue as to fraud was tendered, and we are not able to see how 
the plaintiff was prejudiced in respect to this contention. 

On cross-examination T. G. Fawcett testified: "I told '3er (appellant) 
George drew a will and I drew a will at  the same time, hut the will was 
nerer located. I read the will. I f  I remember right, he drew mine and 
drew his, and he said the thing to do was to write them in our own hand- 
writing; that was better than to have a typewritten will; that has been 
fifteen or sixteen years ago, and was not far  from the date of the execu- 
tion of Exhibit '11.' I t  was after his children were born. H e  left every- 
thing to his wife, just like I did. I imagine they had a child at  that 
time. Both wills were written at  the bank. I think Mrs. Fawcett's sister 
witnessed both of them. I do not know what became of George's will; 
I never saw it in the bank; he had it in his private p2,pers; he never 
locked the box he had his papers i n ;  i t  was left open. ]Xis will was in  
his own handwriting. H e  suggested to me that we should write them in 
our own handwriting; I saw him there working with i t ;  lie said it ought 
to be written out. I wrote one just like his in my own handwriting. I 
don't know how many of his children had been born then; he gave all 
his property to his wife. After George died I went to his home to talk 
to his widow; they lived next door to me. I carried the box there, and 
looked for the will. I said, I believed he had a will, because I knew he 
made a will at one time, and I said at  the time the box was opened, 'If 
he had it, it ought to be right here.' I was very much surprised at not 
finding a will. And I expressed my surprise then." 

On motion this testimony was withdrawn from the jury and the ap- 
pellant excepted. I f  George D. Fawcett made a will i t  has been lost or 
destroyed; at  least it has not been produced. I f  purposely destroyed 
by the testator it was revoked. Hise v. Fincher, 32 N. C., 139; White v. 
Casten, 46 N .  C., 197; C. S., 4133. I f  lost, it can be restored only in 
the way prescribed by law, and its contents cannot be proved in  a col- 
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lateral action or proceeding. The  rejected evidence was incompetent. 
The  difference between the probate of a will which is produced and one 
which is  lost relates to the nature and quantity of the  evidence required 
to prove i t ;  but the loss of the will does not change the jurisdiction of 
the court. NcCnrmick v. J~rnigan, 110 N .  C., 406; Ricks v. Wilson, 
154 N.  C., 282. H i s  Honor, we think, very properly struck the objec- 
tionable evidence from the record. 

The  remaining exceptions are without merit and call for  no discus- 
sion. W e  find 

N o  error. 

J O H N  T. HALL v. RHINEHART & DENNIS. 

(Filed 5 May, 1!326.) 

1. Master and ServanGEmployer and Employee--Due Process--Instru- 
mentalitie-Duty of M a s t e H a f e  Place to Work-Instructions- 
Appeal and Error. 

Upon evidence tending to show that during the course of his employ- 
ment in running a "dinky" engine where the defendant was engaged in 
blasting, the plaintiff was eating his dinner in a mess hall constructed 
of plank, covered by a roof of tar  paper, when a rock from the blasting 
penetrated the roof and seriously injured him, in his action for damages 
a charge by the court was reversible error that required the defendant to 
furnish his employee such place as would be reasonably safe from the 
blasting operations of the company, the rule being that he should do so 
in the exercise of ordinary care under the circumstances. 

2. Instructions-N,egligence-Appeal and Error-Reversible Erro-Re- 
quests for Instructions-Objections and Exceptions-Statutes. 

I t  is reversible error under our statute for the court to fail to charge 
the jury upon the essential elements of the law of negligence material to 
the determination of the issue arising from the evidence in the case, 
without special request so to do, when it appwrs that the appellant was 
prejudiced thereby, construing the charge contextually as a whole. 

CIVIL ACTION tried before Frances D. Winston, Emergency Judge, and 
a jury, a t  September Term, 1925, of GASTON. 

On 1 3  October, 1922, and prior thereto, plaintiff was employed by the 
defendant as a dinky engineer. The  defendant mas engaged i n  the  con- 
struction of a hydro-electric power plant i n  the Catawba River a t  
Mountain Island. The  work necessitated heavy blasting in  the bed of 
the river. The  defendant, for the convenience of its employees, operated 
a dining-room or mess hall. Employees were not required to  board in  
this place, but those who did board there were charged one dollar a day 
for meals, which amount was deducted from their pay. The  mess hall 
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was a long, narrow onestory building, built of pine timber and covered 
with tar paper. This mess hall was situated about four or five hun- 
dred feet from the point in the bed of the river where the blasting took 
place. The plaintiff had left his engine and gone to the mess hall to get 
supper at about 6 o'clock in  the evening. Just as plaintiff was seated at  
the table in the mess hall a heavy blast was set off in the river, and a 
rock weighing five or six pounds was hurled through the air by the force 
of the explosion, striking and penetrating the roof of the mess hall, and 
falling upon plaintiff's head, causing serious and permanent injuries. 

At the time of his injury the plaintiff was about thirty-two years old 
and was earning five dollars per day. 

The defendant offered no evidence, but denied the iiegligcnce and 
pleaded contributory negligence, assumption of risk and release by the 
plaintiff. 

There was a verdict in  favor of the plaintiff for $35,000 and judg- 
ment thereon, from which judgment defendant appealed. 

A. E. Wol t z ,  Geo. W .  Wilson,  Rramham & McCabe, Claude A. 
Thompson,  J o h n  M.  Rob imon  for plaintiff. 

illason & Mason, Clyde R. Hoey ,  Thomas  C. QutFjrie for defendant. 

BROODEN, J. The trial judge charged the jury as follows: (a )  "The 
law of North Carolina requires the defendant, if they set up a mess hall 
of their own, to put i t  where those who work for them and eat at the 
mess hall would be reasonably safe from the operations of the company. 

(b) "If you find that the company failed to provide him with a reason- 
ably safe place in  which to do its work or to eat his meals and the 
evidence in this case satisfies you of that fact by its greater weight, you 
will answer that issue yes." 

(c) "You will take into consideration, the law says, his age, his habits, 
his intellect, his general demeanor, his capacity for work and labor, 
what he might be expected to accumulate or save by reason thereof, and 
take out of that the cost of living, charges he would be put to, and in 
giving him a sum reaching through years, find out what it is all worth 
right here in Gastonia at about half past four o'clock on 24 September. 
That is what you are expected to do." 

(d) "You will give him the present value of his expectancy. The law 
says he may live from thirty to thirty-two years-something like that." 

The wisdom of the law has evolved certain standards! of obligation 
and measures of liability to govern and control the conduct of men in  
their duties and obligations to each other. The foregoing instructions 
of the trial court fail to correctly apply the law, both as to negligence 
and as to damages. 
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The last utterance of this Court on the subject is found in  Lindsey v. 
Lumber Co., 190 N .  C., 844, in an opinion by the Chief Justice. I n  
the Lindsay case the instruction complained of was as follows: "In this 
connection the court charges you it is the duty of the defendant in a 
case of this kind to furnish a reasonably safe place for its employees to 
work and to furnish reasonably safe tools and equipment with which to 
work, and the failure to do that is negligence, and if you find this was 
so, and it was the proximate cause of plaintiff's injury, i t  would be your 
duty to answer the first issue, yes." This instruction imposed upon the 
defendant a larger measure of duty than the lam required, and this 
Court ordered a new trial. 

The true rule is stated by Clarkson, J., in Riggs v. Mfg.  Go., 190 
N.  C., 258: "It is the duty of the master to use or exercise reasonable 
care, or use or exercise ordinary care to provide the servant a reasonably 
safe and suitable place in which to do his work. The master is not an 
insurer. The failure to submit in  a charge the qualification of this 
duty is error, and new trials have been frequently granted on account 
of the omission. I t  is a substantial right." Cable v. Lumber Co., 189 
N.  C., 840; Murphy v. Lumber Co., 186 N .  C., 746; Owen v. Immber 
Co., 185 N. C., 612; Gaither v. Clement, 183 N. C.,  450; Tritt v. Lum- 
ber Co., 183 N.  C., 830. 

The correct rule governing the measure of damages for personal in- 
juries of the sort complained of, is discussed and determined in  Led- 
ford v. Lumber Co., 183 N.  C., 616-17. This rule is firmly imbedded in 
the law. Hill  v. R .  R. ,  180 N. C., 490; Johnson v. R .  R., 163 N. C., 
431; F r y  v. R .  R., 159 N .  C., 362; Pickett v. R. R. ,  117 N.  C., 616; 
Murphy v. Lumber Co., 186 N.  C., 746. 

The plaintiff, however, contends that the error specified is harmless 
for the reason that other portions of the charge of the trial judge tend 
to modify and explain the erroneous instructions given the jury. I t  is 
true that the charge should be considered contextually and not disjoint- 
edly and as a whole, and we have so considered and examined the charge 
in this case. 

The inherent vice of the instruction given the jury, flows from the 
fact that the trial court was stating positive rules of law. Therefore, 
the following principle announced in Construction Co. v. Wright ,  189 
N. C., 456, applies: "Whenever the trial court attempts to state the rule 
of law applicable to the case, he should state it fully and not omit any 
essential part of it. The omission of any material part  is, necessarily, 
error of an affirmative or positive kind. Therefore, it may be taken 
advantage of on appeal, by an exception to the charge, without a special 
request for the omitted instruction." 

For the reasons given, there must be a 
New trial. 
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FULTON ET ALS. v. WA1)DELL. 

(Filed 5 May, 1926.) 

Wills-IntentEstates-Renainders--Contingent Remai~iders--Children 
Living at Death of First Taker-Heirs. 

A devise of lands to the testator's two daughters for life, and after 
their death the property to be sold and the proceeds divided equally 
between all of the testator's children then living or their heirs: Held, 
the children of the testator and not his grandchildren were the primary 
objects of his bounty, and at the death of the life tenants, the other of 
testator's children then living take directly under the devise, and the 
children of those who are dead acquire no interest or estate in the sub- 
ject of the devise. 

CONTROVERSY without action, before Finley, J., at September Term, 
1925, of FORSYTH. 

John D. Waddell, Sr., died in the year 1887, leaving a last will and 
testament, the pertinent part of which is as follows: "I loan unto my 
two daughters, Ann E. Matthews (widow), and Martha, my daughter, 
a certain tract or parcel of land . . . to have and to hold during 
their natural life. After their death the above property to be sold and 
the money arising there to be equally divided between all my children 
then living, or their heirs." 

At the time of the death of the testator he left him surviving five 
children, to wit: Ann E. Matthews, Martha Waddell, James H. Wad- 
dell, Lucy Fulton, and John D. Waddell, J r .  Ann E. Matthews, one of 
the life tenants, died without issue in  the year 1923. Martha Waddell, 
the other life tenant, died without children in  1921. James H. Wad- 
dell died in 1913, leaving three children. Lucy Waddell Fulton died in 
1888, leaving her surviving seven children. At the time of the death of 
the life tenants, there were three grandchildren of Lucy Waddell Fulton 
living, being the children of her daughter, Minnie Fult.on, who inter- 
married with J. W. Angel. The plaintiffs consist of the children of 
James H. Waddell, Lucy Waddell Fulton, and the grandchildren of 
Lucy Waddell Fulton, and the defendant is the sole surviving child of 
testator, John D. Waddell, Sr. 

I n  1888, Lucy Waddell Fulton conveyed her interest in  the property 
to John D. Waddell. I n  the same year Jas. H. Waddell and wife con- 
veyed their interest in the property to John D. Waddell, Martha R. 
Waddell and Ann E. Matthews. I n  1915, Martha R Waddell and 
Ann E. Matthews conveyed their interest in the property to John D. 
Waddell. 

John D. Waddell, being under the impression that he was the sole 
owner of the property, has erected valuable improvements thereon, and 



E. C.] S P R I N G  TERM, 1926. 689 

this action is instituted in order to determine the rights of the parties 
in and to the property in controversy. The trial judge '(ordered and 
adjudged that the defendant is the owner in fee of the land in contro- 
versy, freed and discharged of any and all claims of plaintiffs or either 
of them in and to the same." 

From the foregoing judgment plaintiffs appealed. 

M cMichae1 & McMichael for plaintiffs. 
J .  E. Alexan.der and L. M. Butler for defendant. 

BROGDEN, J. The question is this : Under a devise of land for life and 
at the death of the life tenant, to be "equally divided between all m y  
children then living or their heirs," does the sole survivor of the chil- 
dren of testator take the entire property, or do the children and descend- 
ants of deceased brothers and sisters of such survivor share in the 
property? 

The true answer to the question, gathered from decisions in point, 
may be stated in three propositions, to wit: (1)  The remainder is con- 
tingent. Starnes v. Hill, 112 N .  C., 1 ;  Wkitesides v. Cooper, 115 N.  C., 
570; Bowen. v. Hackney, 136 N.  C., 187; James v .  Hooker, 172 N. C., 
780; Mercer v. Downs, ante, 203. 

(2) The remainder is limited to a class, and the class is to be ascer- 
tained at the termination of the lifc estate. Bowen v. Hackney, 136 
N. C., 187; W i t t y  v. Wit ty ,  184 N. C., 375. 

(3) The person or persons answering the description when the life 
estate terminates, take the whole property. I n  other words, when the 
contingency upon which the estate is to vest happens, the law immedi- 
ately calls the roll of the class. Those xho  can answer, take. Gill v. 
Weaver, 21 N.  C., 41; Sanderlin v. Deford, 47 N .  C., 74; Knight v. 
Knight, 56 N .  C., 167; Hawkins v. Ecerett, 58 N .  C., 42; Grissom v. 
Parish, 62 N. C., 330; Bm'tfon v. ilfiller, 63 N. C., 270; Wise v. Leon- 
hardt, 128 N. C., 289; Cooley v. Lee, 170 N. C., 18;  W i t t y  v. Wi t t y ,  
184 N.  C., 375; Phinizy v. Foster, 90th Ala., 262. 

The prevailing rule, governing in such cases, is thus stated in DemilZ 
v. Reid, 71 Md., 187: "It seems to us to be clear law, as well as good 
sense, that in a case like this where there is an ultimate limitation upon 
a contingency to a class of persons plainly described, and there are per- 
sons answering the description i n  esse when the contingency happens, 
they alone can take." 

Applying these principles to the facts in issue, it appears that John D. 
Waddell, Sr., left him surviving five children. H e  devised the land to 
Ann and Martha "during their natural life, and after their death to all 
my children then living." I t  is obvious that the designated class was 
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"all my children living" at  the death of the life tenant, and it is ad- 
mitted that the defendant, John D. Waddell, Jr., was the only living 
child of testator when the life estate terminated. Therefore, as he alone 
answered the description or roll-call, the title to the property vested in 
him. 

The plaintiffs, however, contend that the testator by the use of the 
words "or their heirs" intended to devise the property to "my children 
then living" and the children of those who predeceased the life tenants. 

We are of the opinion that such a construction of the devise cannot be 
maintained either by law or logic. I t  is apparent that the testator con- 
templated an  equal division among his own children, and that they were 
the immediate objects of his bounty, because he specifically provides that 
the land shall be sold and the proceeds "equally divided between all my 
children then living." I f  the construction suggested b g  the plaintiffs 
should be allowed to prevail, then the estate must be divided per capita 
between the defendant and the plaintiffs for the reason that the plain- 
tiffs would take under the will as purchasers and not by descent. Hence, 
the inevitable result would be that the defendant would receive we- 
fourteenth of the estate, and certainly not in  excess of one-eleventh. 
Such a construction would wrench the plain meaning of the devise and 
violate the manifest intention of the testator. I t  follows that the deeds 
executed by the parties have no bearing upon the merits of the con- 
troversy. 

Upon the record, we hold that it was the intention of tyhe testator that 
the remainder should vest in all or any of his children t'hat were living 
at  the death of the life tenants, and in the event all of h:is own children 
were dead at  that time, that their heirs should take the property under 
the will. 

Therefore, the judgment, as written, must stand. 
Affirmed. 

E. H. KEPLEY AND GLADYS KEPLEY, BY NEXT FRIEND, GRADY GOODE, v. 
A. B. C. KIRK, P R O P R I ~ R  OF THE KIRK AUTO SERVICI; AND A. B. C. 
KIRK. 

(Filed 5 May, 1926.) 

1. E v i & ~ M a p E x p l a n a , t i o ~ W i t n e ~ ~ C m ~ r a t i o n 4 u b s ~ n t i v e  
Evidence. 

A map of a public road and surroundings made by :I civil engineer 
showing the conditions under which the collision occurred in a negligence 
action, is competent when testified to by another witness as being a cor- 
rect representation of the place at  the time of the occurrence, for the 
purpose of other competent witnesses explaining their testimony, though 
not as corroborative evidence. 
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2. Automobiles-Collision5-NegligenceHighway5- Evidence - Imma- 
terial-Appeal and Error. 

Where the evidence in a personal injury action for defendant's alleged 
negligence in driving a passenger coach on a public highway, causing a 
collision with an automobiIe is directed to the question as to whether the 
defendant should hare driven the coach on the right side of a hard-sur- 
face highway and given plaintiff room to pass, evidence as to the con- 
dition of a dirt road near by, a part of the highway, is immaterial to the 
issue. 

3. EvidencsOpinions  Upon Collective Facts - Common Knowledge-- 
Ordinary Observation-Expert Witnesses. 

Testimony of a witness as to his opinion arising from ordinary obser- 
vation of collective facts coming within ordinary experience, is not ob- 
jectionable, and does not require the qualification of the witness as an 
expert. 

4. Negligence-Contributory Nqligence-Instructions-Appeal and Error 
-Prejudice. 

The defendant cannot be prejudiced by an instruction under the issue 
of contributory negligence that places a greater burden upon the plain- 
tiff than the law requires. 

5. NpgligencsProximate Cause. 
Where to recover damages in an action it is necessary to show that it 

was proximately caused by the negligence of a party, it is not required 
that it was proximate as to time or place, but that the negligence was 
the sole and eficient cause of a negligent act that in its sequence ulti- 
mately and proximately produced the injury the subject of the inquiry. 

APPEAL by defendant from R. B. Redwine,  Emergency  Judge,  a t  No- 
vember Term, 1925, of MECKLENBURO. NO error. 

Civil action for damages brought by E. H. Kepley and Gladys Kep- 
ley, by next friend, Grady Goode, against A. B. C. Kirk. The  actions 
were consolidated by consent. 

T h e  plaintiffs allege actionable negligence against A. B. C. Kirk, who 
was the owner of the K i r k  Auto Service, and r an  a bus line between the 
cities of Charlotte, Concord and Salisbury, transporting passengers. 
Walter H. Ki rk  was the driver of the bus a t  the  time of the collision. 

T h e  in jury  to plaintiffs occurred on the evening of November 22, 
1924, on the Charlotte-Concord-Salisbury road, just beyond the South- 
e rn  railroad underpass on Nor th  Tryon Street i n  the residential section 
of the city of Charlotte. Defendant denies any negligence and pleads 
contributory negligence on par t  of plaintiffs. 

Defendant also alleges actionable negligence against plaintiffs and 
claims damages to the bus. 

Plaintiffs' replication denies the allegations of defendant's cross- 
action. 
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The issues submitted to the jury and their answers thereto were as 
follows : 

"1. Was the plaintiff, E. H. Kepley, injured by the negligence of the 
defendant, as alleged in the complaint ? Answer : Yes. 

"2. Was the plaintiff, Urs.  Gladys Kepley, injured by the negligence 
of the defendant, as alleged in the complaint? Answer: Yes. 

"3. Did the plaintiff, E. H. Kepley, by his own negligence, contribute 
to his injury, as alleged in the answer? Answer : No. 

"4. Did the plaintiff, Mrs. Gladys Kepley, by her own negligence, con- 
tribute to her injury, as alleged in the answer? Answer: Yo. 

" 5 .  What damages, if any, is the plaintiff, E. H. Kepley, entitled to 
recover ? Answer : $10,000. 

"6. What damages, if any, is the plaintiff, Mrs. Gladys Kepley, en- 
titled to recover ? Answer : $5,000. 

"7. What damage, if any, is the plaintiff, E. H.  Kep:ey, entitled to 
recover by reason of injury to his car?  Answer : $800. 

"8. What damage, if any, is defendant entitled to recover of the plain- 
tiff, E. H. Kepley, by reason of injury sustained to its bus? Answer: 

2 ,  . . . . . .  . , . . . . .  . 
Judgment was rendered on the verdict. Defendant excepted and as- 

signed numerous errors and appealed to the Supreme Court. The mate- 
rial ones will be considered in  the opinion. 

T .  L. Kirlcpatriclc, J .  H .  McLain  and H.  L. Taylor for plaintiffs. 
Bridges, O w  & Vreelund for defendant. 

CLARKSON, J. A map was made by a civil engineer about a year after 
the collision, showing the Southern Railroad underpass, with width of 
the entire road-the paved and dirt portions and the width of each- 
and alleged place of collision. 

There was conflicting testimony as to the condition of the road at  
the place and time of the collision. The engineer who made the map 
mas not familiar with the actual conditions at the time of the collision, 
but there was testimony on the part of the plaintiff, E .  H. Kepley, that 
he helped the engineer make the measurements, and that the map was 
correct and represented the true condition of the road at the time of the 
rollision. Defendant contends that the map was incompetent and preju- 
dicial. As substantive evidence we think the defendant's contention cor- 
rect, but, both on direct and cross-examination of the witnesses, the 
court below did not allow the map to be used as substantive evidence, but 
repeatedly stated that it was used for the purpose of illustrating the 
evidence and a repetition was: "This map is not admitted as evidence. 
I t  is admitted for the purpose of trying to illustrate the condition at  that 
time." 
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The map, under the facts and circumstances, was competent "for the 
purpose of enabling the witness to explain his testimony and enabling 
the jury to understand it." Britt v. R. R., 148 N. C., 37; 8 .  v. Jones, 
175 K. C., 713; S.  v. Mathews, ante, 378; 22 C.  J., p. 910. 

Under the decisions of this State and elsewhere, we cannot hold that 
the map was incompetent or prejudicial to defendant, being used only 
to illustrate and explain the testimony of witnesses. The map must be 
correct and accurate in order that i t  may be admissible, but this does 
not require strict mathematical accuracy; the lack of accuracy goes to 
the weight and not the admissibility. 

Wigmore on Evidence (2  d.), sec. 794, p. 100, says: "A witness 
thus using the map or photograph as representing his knowledge need 
not be the maker of it. H e  affirms it to represent his observation; and 
that is the essential element. Even the maker could not use it without 
such a guarantee; and it may equally represent othersy observation as 
well as his own. Indeed, if it is a correct representation, i t  will natu- 
rally be equally representative for all observers." 

I n  Hyde v. Town of Swanton, 72 Vt., 264, a civil engineer was intro- 
duced as a witness "and produced a plan made by him, which he said 
was an accurate plan of the location where the accident happened. H e  
did not profess to know anything about the situation and condition of 
the point in question at  the time of the accident. Such knowledge on his 
part was not necessary. I f  the other testimony in the case tended to 
show that the situation was as shown upon the plan, i t  was admissible." 

I t  was in evidence that the hard surfaced road was about 16  feet wide 
and laid on the east side of the public highway, and the balance of the 
road, 23 feet, was dirt, on the west side, except on the east side of the 
road between the paved road and the ditch there was about 5 feet of 
dirt road. At the time of the collision plaintiffs were going north in a 
Nash automobile driven by E. H. Kepley, and defendant's bus was com- 
ing south driven by Walter H. Kirk. There was evidence on the part of 
defendant that there mas a water main put in the dirt part of the road 
on the west side, and the road was dug up about 4 feet deep and 18 
inches wide, to lay the pipe. I t  left the dirt portion of the road in bad 
condition, but the evidence in this regard was conflicting. Plaintiffs' 
evidence was that the dirt road was in good condition. I t  was in evi- 
dence that the paved road, about 16 feet wide, was sufficient for the bus 
and automobile to pass in safety if each was driven to the right of the 
center of the paved road. The collision occurred 22 November, 1924; 
about 4 :50 p.m. I t  was in evidence that it rained that day and the dirt 
road would become slick and muddy when i t  rained. 

The defendant excepted and assigned error to the following testimony 
of plaintiff's witness, M. T. Skeen: "The ditch work was started in  
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March and completed in May. That would give it aboui; six months to 
settle. Q. Any trouble about that class of soil settling in  six months 
where i t  is properly put i n ?  Answer: No, sir. With that type of soil, 
as I knew it, and where the work was done six months under the kind 
of superintendent Mr. Foster was, that road could be trateled over." I f  
this testimony was incompetent, it was not material. The main evidence 
for plaintiff as to the collision was what he testified to that the front 
wheels of his car was right at  the edge of the hard surfaze and the dirt 
road on the right going north at  the time of the  collision. The hard 
surface being about 16 feet wide, this would put him on the right of the 
center of the hard surfaced road. H e  testified that defendant coming 
south had about 30 to 31 feet of the road to his (plaintiff's) left from 
the point of collision. This included part of the hard surfaced road. 
Plaintiff only had five feet of the dirt road to the right going north. 
Plaintiff was driving to the right of the center of the paved strip in  the 
highway, keeping close to the outer edge of the hard surface. From 
plaintiff's testimony, defendant was on the wrong side o:F the hard-sur- 
faced road when the collision occurred, and therefore the condition of 
the dirt road was not material. 

We can see no objection to the evidence. We think i t  competent. The 
witness knew the road and was familiar with the conditions and could 
state the facts from personal observation. 

"Where an inference is so usual, natural, or instinctive as to accord 
with general experience, its statement is received as substantially one 
of a fact-part of the common stock of knowledge." 22 C. J., p. 530, 
citing numerous North Carolina cases. 

I n  Britt v. R. R., supra, p. 41, it is said: " 5  Encyc. :Ev., 654, sum- 
marizes the decisions thus: 'The exception to the general rule that wit- 
nesses cannot give opinions is not confined to the evidence of experts 
testifying on subjects requiring special knowledge, skill or learning, but 
i t  includes the evidence of common observers testifying the results of 
their observations made at the time in regard to common appearances, 
facts and conditions which cannot be reproduced and made palpable to 
a jury,' citing, among other cases, S. v. Edwards, 112 N. C., 901. This 
is a clear statement of a well-settled principle, and is a common-sense 
restriction which keeps the wise general rule as to 'opinioii' and 'expert' 
evidence from degenerating into absurdity." 

From a careful reading of the charge, we think the court below ap- 
plied the law to the facts. The court below first gave clealely the conten- 
tions of the parties; set forth the issues; defined the law o:f the road and 
negligence; correctly charged as to the burden of proof on the issues and 
the weight to be given the evidence; clearly stated the facts which would 
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make plaintiff guilty of contributory negligence, and charged that if 
plaintiff did any act of negligence as defined, which caused the injury 
or without which the injury would not have occurred, the jury should 
answer the third issue, Yes. This issue was: "Did the plaintiff, E. H. 
IZepley, by his own negligence, contribute to his injury as alleged in  the 
answer?" The court left out "proximate cause," and the charge was 
more favorable than defendant was entitled to, as this contributory neg- 
ligence must be the proximate cause of the injury. On the other hand, 
in the charge as to the alleged negligence of the defendant, the court 
seyeral times charged that this negligence must be the proximate and 
direct cause of the injury. Although the charge is not full or fullsome, 
we cannot, on the whole, say that there is prejudicial error. 

I t  was said in Ordegard v. S o r t h  Wisconsin Lumber Co., 110 N. W., 
809, 818, 130 Wis., at  p. 685: I n  an action for injuries to a servant, an 
instruction that "proximate" cause meant '(the immediate, direct, actual, 
natural, efficient, and real cause," was no ground for reversal of a judg- 
ment in  faror of plaintiff, as it placed a heavier burden on him than the 
correct rule. 

The decisions of this State have approved the language of Mr. Jwt ice  
Strong in Ins. Co. v. Boom, 95 U. S., 117: "The proximate cause is the 
dominant cause, not the one which is incidental to that cause, its mere 
instrument, though the latter may be nearest in  place and time to the 
loss. I n  R. R. v. Rellogg (ante, 256)) we said, in considering what is 
the proximate and what the remote cause of an injury, 'The inquiry must 
always be whether there was an% intermediate cause disconnected from 
the primary fault, and self-operating, which produced the injury.' " 

I n  Milwaukee and St. Paul Ry .  Co. v. Rellogg, 94 U. S., p. 470 
(24 L. Ed., 259)) written by the same Justice, i t  is said: "The true rule 
is, that what is the proximate cause of an injury is ordinarily a 
question for the jury. I t  is not a question of science or of legal knowl- 
edge. I t  is to be determined as a fact, in view of the circumstances of 
fact attending it. The primary cause may be the proximate cause of a 
disaster, though i t  may operate through successive instruments, as an 
article at the end of a chain may be moved by a force applied to the 
other end, that force being the proximate cause of the movement, or in  
the oft cited case of the squib thrown in the market place. Scott v. 
Shepherd (Squib  case), 2 W .  Bl., 892." Taylor v. Lumber Co., 173 
N. C., at p. 116; Graham v. City of Charlotte, 186 N. C., p. 667; Ei* 
nant v. Power Co., 187 N. C., p. 295; Whifehead v. Tolephone Co., 190 
N. C., 197; Paderick v. Lumber Co., ibid., p. 312. 

"Now, as to the fourth issue-Did the plaintiff, Mrs. Gladys Kepley, 
by her own negligence, contribute to her injuries as alleged in the an- 
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swer ?-the court charges you, gentlemen, that there is no evidence in  this 
case of contributory negligence upon the part of the plaintiff, Mrs. 
Gladys Kepley, and i t  would be your duty-to answer that issue, NO." 
Mrs. Gladys Kepley was riding with her husband, but had no control 
over the automobile. Albritton v. Hill, 190 N. C., 431; .Runes v. Utili- 
ties Co., ante, 13. 

The case is not a complicated one as to the law or facts. I t  was an 
action for actionable negligence. A collision on the public highway, 
conflicting evidence as to the right of the road. On the whole record, 
we cannot find any reversible or prejudicial error. Dams v. Long, 189 
N.  C., 137; Fowler v. Fibre Co., ante, 42. 

The statute, C. S., 564, requires the court below: "HE. shall state i n  
a plain and correct manner the evidence given in the case and declare 
and explain the law arising therein." We have heard the able argument 
of defendant's counsel, and gone carefully over the well prepared brief, 
and we think the law has been substantially complied with. For the 
reasons given, there is 

KO error. 

L. B. HUNTLEY v. SOUTHEASTERN EXPRESS COIMPANY. 

(Filed 5 May, 1926.) 

Removal of Cause-Federal Court~Jurisdiction-State Court-Orders 
-Pleadings-Nonsuit. 

Where a suit is properly removable from the State to the Federal Court 
for diversity of citizenship, the jurisdiction of the State court terminates 
upon the filing by the nonresident defendant of a proper petition and 
bond therefor, within the time prescribed, and further orders of the 
State court allowing amendment .to confer jurisdiction on it in respect 
to the amount involved, or permitting the plaintiff to take a voluntary 
nonsuit, is without effect. 

APPEAL by defendant from Stack, J., at May Term, 1925, of CALD- 
WELL. 

Civil action to recover damages for an alleged negligent, injury, insti- 
tuted by plaintiff, a citizen and resident of Caldwell C!ounty, North 
Carolina, against the defendant, a corporation chartered under the laws 
of the State of Georgia. 

The defendant, in apt time, filed its petition and bond for removal of 
the cause to the District Court of the United States for the Western 
District of North Carolina for trial, on the ground of diverse citizen- 
ship. Upon the hearing of said petition before the clerk, the plaintiff 
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was allowed to reduce the amount of his claim, as set out in the com- 
plaint, from $10,000 to $2,999, and the petition was thereupon denied. 
The defendant excepted and appealed to the judge; and on the hearing 
before the judge, the plaintiff was allowed, over objection of the defend- 
ant, to submit to a voluntary nonsuit. From this judgment the de- 
fendant appeals, assigning error. 

N o  counsel for plaintiff. 
Syuires ci2 Whisnant for defendant. 

STACY, C. J. The petition for removal, besides showing the presence 
of the requisite jurisdictional amount, asserts a right of removal on the 
ground of diverse citizenship, or that the case is one between citizens of 
different states. U. S. Judicial Code, sec. 28. 

The cause being a proper one for removal, and the petition and bond 
having been filed in  apt time, it was error for the clerk or the judge of 
the State Court to enter any order therein, affecting the rights of the 
parties, save the order of removal. Kern 21. Vuidekoper,  103 U. S., 485. 

When a sufficient cause for removal is made out in  the State Court, the 
rightful jurisdiction of that court comes to an end, and no further pro- 
ceedings can properly be had therein unless and until its jurisdiction has 
been restored. Baltimore, etc., R. Co. v. Roontz, 104 U .  S., 5. 

I t  has been held that after the due filing of petition and bond, an 
amendment to the complaint, reducing the amount in controversy to a 
sum less than that required to give the Federal Court jurisdiction of 
the suit, will not defeat the jurisdiction of the Federal Court which has 
already attached. Stephens v. S t .  Louis, etc., R. Co., 47 Fed., 530; 
Lake Erie,  etc., R. Co. v. Hujjlman, 177 Ind., 126, Ann. Cas., 1914 C, 
1272. But it has also been held that if the motion to amend precedes the 
filing of the petition to remove, the suit is not removable, even though 
the amendment has not actually been made. Waite  v. Phoenix Ins. Co., 
62 Fed., 769. I n  the case at bar the motion to amend followed the 
petition to remove. 

The jurisdiction of the Federal Court having attached immediately 
upon the filing of the petition and bond, and the jurisdiction of the 
State Court by the same act having been ousted, i t  follows that the 
judgment of nonsuit was erroneously entered in the State Court. T a t .  
Steamship Co. v. Tugman,  106 U. S., 118. 

Reversed. 
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STATE v. W. M. PRYTLE. 

(Filed 5 May, 1926.) 

1. Homicide-Murder-Defense-SuicideMental and Physical Condi- 
tion of Deceased. 

Where the evidence is conflicting as to whether the prisoner on trial 
for murder shot and killed the deceased, or that the deceased committed 
suicide, it is reversible error for the court to exclude the evidence of the 
defendant tending to show her great depression of mind caused by her 
pregnancy, an unmarried woman, and her declared suicidal intent unless 
the prisoner, the putative father, should marry her. 

2. Samduicid-ndition of Mind. 
The evidence in defense upon a trial for murder, the,t the deceased 

had taken her own life, which excludes the prisoner's guilt, is a complete 
defense if proved to be true, and her declarations tending to show her 
mental despondency or  condition of mind, are not objectionable as hear- 
say, and its exclusion constitutes error to the defendant'ri prejudice. 

APPEAL by defendant from Shaw, J., at December Term, 1925, of 
CATAWBA. 

Criminal prosecution tried upon an indictment charging the defend- 
ant with a capital felony, to wit, murder in the first degree. 

The jury found defendant guilty of murder in  the second degree; and, 
from the judgment pronounced thereon the defendant appeals, assign- 
ing errors. 

Attorney-General Brummitt and ~ssistant Attorney-General Nash 
for the State. 

A. A. Whitener, Louie A. Whitener, and T .  Manly Whitener for de- 
f endant. 

STACY, C. J. Viewed from the standpoint of opposin,? contentions, 
this case is one of homicide versus suicide. 

The State charges, and on the trial offered evidence tending to show, 
that Pearl Childers was murdered on the night of 31 October, 1925, in a 
Brookford boarding house, where she was rooming at tEe time. The 
circumstances were such as to lead the authorities to believe, and the jury 
to find, that the deceased came to her death as a result of a pistol shot, 
fired by the defendant, which pierced her heart, causing instant death. 

The defendant, on the other hand, contends, and offered evidence 
tending to show, that the deceased committed suicide. All the evidence, 
pro and con, was circumstantial in  character. 8. v. B~~aclcville, 106 
N. C., 701; Rippey v. Miller, 46 N.  C., 479. 
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As tending to support the defendant's theory of suicide, he offered 
to show, but was not allowed to do so, that the deceased, an  -unmarried 
woman, was pregnant at  the time of her death; that for quite awhile 
she had been despondent and gloomy over her condition; that she had 
openly declared on the day of her death, and on several occasions prior 
thereto, that she intended to kill herself if the defendant did not marry 
her;  and further, if allowed, Dr. Hunsucker would have testified as 
follows : 

"About two months prior to her death, Pearl  Childers came to my 
office in Hickory. She came asking me for help, saying that she was in 
trouble and was pregnant, and wanted assistance, which I refused, and 
she seemed to be greatly depressed over the matter, saying that she 
would pay anything to get rid of it, even $500 if necessary, and I told 
her that I was sorry I could not give her the slightest assistance." 

The declarations of the deceased were rejected as violative of the 
rule against hearsay, and it was thought that the testimony relative to 
her condition, tending to support the theory of suicide, was impertinent 
and irrelevant on the trial of the defendant for murder, hence, for this 
reason, such evidence was excluded. We think there was error in  both 
rulings. 

First, as to whether the evidence of the condition of the deceased, 
tending to support the theory of suicide, is  competent on the trial of the 
defendant for murder: Tested by the weight of authority and by the 
better-considered cases, such evidence is generally held to be admissible, 
certainly since the decision in  Commonwealth v. Trefethen (1892), 157 
Mass., 180, 24 L. R. A., 235, which overruled a prior decision in that 
jurisdiction and has subsequently been followed in other states. See, 
also, S. v. Beeson (1912), 155 Iowa, 355, reported in Ann. Cas., 1914 D, 
with valuable note, and S. v. Ilgenjritz (1915), 263 Mo., 615, Ann. 
Cas., 1917 C, which contains an exhaustive review of the authorities on 
the subject. 

The nature of the case proved by the State being such as not to render 
it impossible for the deceased to have committed suicide, the probability 
of her having done so would seem to be more likely, if it could be 
shown that she actually had an intention to take her life, than if she 
had no such intention. This evidence goes to a denial of the corps 
delicti, which the State must establish beyond a reasonable doubt, as 
well as the other elements of the crime, and i t  is not in contravention of 
the rule, adhered to with some strictness in this jurisdiction, that evi- 
dence tending to show another committed the crime charged, is not com- 
petent unless it is of such character as to exclude the guilt of the 
accused. S. v. MilTican, 158 K. C., 617; S. v. Lane, 166 X. C., 333; 
S. v. Ashburn, 187 N .  C., 717. Here, proof of suicide is of such char- 
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acter ; it would exclude the guilt of the accused, for if the deceased com- 
mitted suicide, she could not, under the facts adduced or. the hearing, 
h a ~ e  been murdered bv the defendant. 

Second, touching the alleged incompetency of the declarations of the 
deceased as hearsay: These declarations, i t  should be remembered, were 
offered, not as proof of the truth contained in such declarations, but as 
evidence of the fact that they were made, thus exhibitin,g a condition 
of mind, which may be shown by sounds or words, spoken br written, or 
by emotions displayed or acts done. Wigmore on Evidence ( 2  ed.), 
secs. 143 and 1725. 

The condition of the mind is just as susceptible of proof as the condi- 
tion of the stomach, but each can ordinarily be shown to clthers only by 
some external manifestation, such as an  expression on the face, or a ges- 
ture or appearance of the body, or some act or speech; and proof of any 
or all of these for the sole purpose of showing the state of r i ind  or inten- 
tion of the person is proof of a fact or facts from which the state of mind 
or intention may be inferred. The admission of such e~ idence  is not 
violative of the rule against hearsay. Commonzuealth v. Trefethm, 

For  the errors as indicated, in excluding the evidence offered by the 
defendant, there must be a new trial, and i t  is so ordered. 

New trial. 

STATE v. H. BALLANGEE. 

(Filed 5 May, 1926.) 

1. Crimind Law-IndictmentOffense Charged-Reference to Statute. 
One charged with s criminal offense has the right to be informed by 

the allegations of the indictment of the specific offense, or the necessary 
ingredients thereof, arid an indictment which does not substantially con- 
form to the statute, and fails in this respect, is insufficient for a convic- 
tion though the statute is referred to in the indictment. 3 12. S., 4437(a), 
4623. 

2. Arrest of J u d g m r n t d p p e a l  and Error-Orders Ex M ~ P D  Motu. 
The Supreme Court on appeal will order an arrest of .~udgment in a 

criminal action, ex mero motzc, when it appears from the rxord that the 
defendant is entitled thereto. 

APPEAL by defendant from S h a w ,  J., a t  August Term, 1925, of 
CALDWEU. 

The defendant was indicted for operating a lottery, and upon the 
return of a special verdict he  was adjudged guilty. From, the judgment 
pronounced he  appealed. 
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Attorney-General Bruinmitt and Assistant Atorney-General hTash for 
the State. 

W .  C. Newland for defendant. 

ADAMS, J. The indictment charges that the defendant "unlawfully 
and wilfully did operate a lottery, to wit, a slot machine (chapter 138, 
Public Laws 1923) against the form of the statute," etc. The statute 
provides: "It shall be unlawful for any person, firm or corporation to 
operate, keep in his possession or in the possession of any other person, 
firm or corporation, for the purpose of being operated; any slot machine 
that shall not produce for or give to the person who places coin or money, 
or the representative of either, the same return in market value each 
and every time such machine is operated by placing money or coin or the 
representative of either therein. Each time said machine is operated 
as aforesaid shall constitute a separate offense." 3 C. S., 4437(a). 

Does the indictment charge a breach of this statute? An indictment 
shall be deemed to be sufficient in form if it express the charge against 
the defendant in a plain, intelligible, and explicit manner; and it will not 
be held defective by reason of any informality or refinement if the mat- 
ter appearing therein be sufficient to enable the court to proceed to 
judgment. C. S., 4623. The specific question is whether the pur- 
ported breach as set out in the bill is "plain, intelligible and explicit." 
Chief Justice Rufin suggested that nn informality can embrace, per- 
haps, only the mode of stating the fact, but if the fact be one which 
essentially enters into the offense it must be set forth (8. v. JIoses, 13 
S. C., 452, 464) ; and Judge Gaston observed that a refinement is un- 
derstood to be the verbiage which is frequently found in indictments 
setting forth what is not essential to the constitution of the offense, and, 
therefore, not required to bc proved. S. v. Gallimore, 24 S. C., 372. 
But in each of these cases it was said in substance that the statute does 
not supply the omission of a distinct averment of any fact or circum- 
stance which is an essential constituent of the offense charged. To the 
same effect is a uniform line of subsequent decisions. Every crime con- 
sists of acts done or omitted, and it is not sufficient to charge a de- 
fendant generally with the commission of a particular offense (unless 
the form of the indictment is prescribed by statute), but all the essential 
facts and circumstances must be specifically set forth. S. v. Hathcock, 
29 N.  C., 52; S. v. Emon, 70 N .  C., 88; 8. v. Woody, 47 x. C., 335; 
8. v. Whedbep, 152 PLT. C., 770; S. 2%. Cnrlson, 171 N .  C., 818; S. v. Car- 
penter, 173 N .  C., 767. The breach of a statutory offense must be so 
laid in the indictment as to bring the case within the description given 
in  the statute and inform the accused of the elements of the offense. 
The present indictment contains neither the words nor the substance of 
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the statute. Merely charging in  general terms a breach of the statute 
and referring to i t  in the indictment is not sufficient. ii. v. Liles, 78 
N.  C., 496; S.  v. Merritt, 89 N.  C., 506; S. v. JicIntosh, 92 N. C., 794; 
S. v. Mooney, 173 N .  C., 798; S. v. Edwards, 190 N. C., 322. 

No motion in arrest of judgment was made on the trial, but in  S. v. 
Watkins, 101 N. C., 703, it is said: "The court cannot properly give 
judgment unless it appears in the record that an  offense is sufficiently 
charged. I t  is the duty of this Court to look through and scrutinize the 
whole record, and if i t  sees that the judgment should have been arrested 
i t  will ex mero motu direct it to be done." 

As the indictment does not charge a criminal offense the judgment 
must be arrested. 

Judgment arrested. 

STATE v. !t'HOMAS BRINKLEY, JR. 

(Filed 5 May, 1926.) 

Criminal Law-Indictment"Felonious1y"-Motims - A r r e s t  of Judg- 
mentAppea1  and Error. 

Where a statute makes its violation a felony, it is necessary for a con- 
viction thereunder that the indictment use the word "fe:.oniously" as a 
part of the description of the offense, and where it appears on appeal that 
this has not been done, the Supreme Court will grant an arrest of judg- 
ment upon motion therein made for the first time, for an arrest of judg- 
ment. 

APPEAL by defendant from Bryson, J., at January Term, 1926, of 
CABARRUS. Judgment arrested. 

Attorney-General Bwmmitt and Assistant Attorney-General Nash 
for the State. 

Armfield, Sherrin & Barnhardt for defendant. 

PER CURIAM. This is a criminal action. The defendant was indicted 
under C. S., 4339, which is as follows: "If any man shall seduce an  
innocent and virtuous woman under promise of marriage, he shall be 
guilty of a felony, and upon conviction shall be fined or imprisoned at 
the discretion of the court, and may be imprisoned in  thN3 State prison 
not exceeding the term of five years: Provided, the unsupported testi- 
mony of the woman shall not be sufficient to convict: Prcvided further, 
that marriage between the parties shall be a bar to further prosecution 
hereunder. But when such marriage is relied upon by i;he defendant, 
it shall operate as to the costs of the case as a plea of ndo contendere, 
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and the defendant shall be required to pay all the costs of the action o r  
be liable to imprisonment for nonpayment of the same." 

The bill of indictment upon which defendant was tried is as follows: 
"The jurors for the State upon their oath present, that Thomas Brink- 
ley, Jr., late of the county of Cabarrus and State of North Carolina 
aforesaid, on 1 July, A. D. 1924, with force and arms a t  and in  the 
county and State aforesaid, by and under a promise to marry one Jettie 
Shafer made by him the said Thomas Brinkley, Jr., the said Jetttie 
Shafer then and there being an innocent and virtuous woman; her the 
said Jettie Shafer then and there did wilfully and unlawfully seduce, 
contrary to the form of the statute in such case made and provided 
and against the peace and dignity of the State." 

The statute makes the crime a felony. I t  has been settled from time 
immemorial that the word "feloniously" must appear in  the bill of 
indictment as descriptive of the offense. The Legislature has made no 
act to the contrary. 

I n  S. v. Holder, 153 N. C., p. 608, Clark, C. J., said: "Indictments 
for felony must contain the word 'feloniously.' 8. v. Shaw, 117 N. C., 
764; S. v. Purdie, 67 N. C., 26, not that i t  is of any aid or benefit to  a 
defendant, but because i t  is of long usage, coming down from a remote 
past, when there was a reason for its use which has long ago ceased." 
S. v. Harris, 145 N.  C., p. 457. 

I n  this Court defendant moved in arrest of judgment because the bill 
did not contain the word "fel~niously.~) The motion is allowed. S. v. 
Ballangee, ante, 700. This will not preclude the Solicitor from sending 
a new bill with the proper averment. The judgment is 

Arrested. 

E .  V. CHAPPELL AND P R A T T  LUMBER COMPANY, INC., v. NATIONAL 
SURETY COMPANY. 

(Filed 12 May, 1926.) 

1. Judgments-Estoppel-Roads and HighwaysL-Contraats-Mechanics' 
Liens. 

Where the nonresident contractor for the building of a county highway 
has become insolvent and a receiver for its completion of the contract 
appointed in the state of its residence, and in an ancillary proceedings 
here before the referee in bankruptcy the surety on the contractor's bond 
has intervened, and its liabilty established as to some of the materialmen, 
the mere fact that certain materialmen have filed their claim in the origi- 
nal cause and obtained their proportionate part of their claims out of the 
funds in court for that purpose, does not estop them from enforcing their 
demand against the surety on the bond, when not involved in the scope 
of the inquiry on adjudication. 
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2. Liens--Mechanics' Liens--Fbads and Highways--Muniscipal Corpora- 
tions-Counties-Principal and Surety-Statutes-Linlitation of Ac- 
tions. 

Under the provisions of chapter 100, Public Laws of '1923, amending 
C. S., 2445, ch. 150, Public Laws of 1913, and chapter 191, Public Laws of 
1915, the bond given to a county by the contractor for  th?  building of a 
public highway must be for the payment of materialmer, etc., and the 
statute presumed to be included in the provision of the bond, requiring 
that the amount of claims of this character be detei-minsd in one suit, 
etc.: Held, i t  was the legislative intent not to  bar the rights of such 
claimants after three years from the time the materials were fur- 
nished, but from the time of the completion of the entire contract, and 
the principle that suit upon the surety bond (under seal) is limited as  
to its commencement by the limitation of the right of act1011 against the 
principal, does not apply. 

8. Sam-Acticms Pending. 

The provisions of chapter 100, Public Laws of 1923, that its require- 
ments as  to the liability of the contractor's bond for  the construction of 
a county highway shall not affect existing suits, applies to the remedy, 
and does not relate to  those who have furnished matericil for the con- 
struction of the highway before the enactment of the statute, but have 
no action pending a t  that time. 

4. Lien-Mechanics' Wen-Material-Feed for Teams. 
Feed for teams working on a public highway come v7ithin the con- 

templation of the statute as  material furnished, making a surety upon the 
contractor's bond for the building of a county highway liable. 

APPEAL by  defendant  f r o m  Barnhill, J., a t  November T e r m ,  1995, of 
LENOIR. 

T h e  P r a t t  Lumber  Company, t h e  Nat iona l  Sure ty  Company,  and  t h e  
T. H. Gil l  Company  a r e  corporat ions organized under  t h e  laws of t h e  
S t a t e  of N e w  York.  O n  2 1  October, 1919, t h e  T. H. Gil l  Company  con- 
tracted wi th  tho H i g h w a y  Commission of Lenoir  County  to construct a 
road  known a s  t h e  P i n k  H i l l  R o a d  a n d  t o  fu rn i sh  t h e  necessary sup-  
plies a n d  materials,  a n d  a t  t h e  same t i m e  executed a bond i n  the  penal 
s u m  of $15,000 wi th  tho defendant  a s  surety. T h e  bond h a d  th i s  con- 
di t ion:  "The condition of th i s  bond is  such t h a t  if t h e  above bounded 
T. H. Gil l  Company  shall well a n d  t r u l y  keep and  perform a l l  t h e  t e rms  
a n d  conditions of t h e  foregoing contract hereto annexed, f o r  building 
road improvements f o r  t h e  county of Lenoir,  N. C., on ~ t s  p a r t  to  be 
kept  a n d  performed;  a n d  shall p a y  a l l  claims of subcontractors, mate- 
rialmen, furnishers  of equipment  o r  apparatus ,  foremen, a n d  laborers, 
a n y  o r  a l l  ar is ing f r o m  the  car ry ing  forward,  performing a n d  complet- 
i n g  the attached contract ;  a n d  shall indemnify a n d  save harmless t h e  
said county and  t h e  said H i g h w a y  Commission of Lenoir  County, N. C., 
a n d  i ts  officers and  agents, a s  therein stipulated, then  th i s  oldigation shall 
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be of no effect; otherwise, it shall remain in full force and virtue. I t  is 
expressly understood that this bond shall be for the benefit of the 
materialman or laborer having a just claim, as well as for the benefit of 
the Highway Commission of Lenoir County, N. C., and the county." 

E. V. Chappell performed labor and furnished material and Prat t  
Lumber Company sold pipe and iron bars, all of which went into the 
construction of the road; and Churchill 8t Company furnished feed for 
the teams. Service of process could not be made on the Gill Company, 
and the plaintiffs brought suit against the defendant to recover tho 
amounts due on their respective claims. Before the completion of the 
road the Gill Company became insolvent, and a suit in  equity was insti- 
tuted in the United States District Court for the Northern District of 
New Pork in which Douglas V. Ashley was appointed receiver. This 
was followed by an ancillary proceeding in the United States District 
Court for the Eastern District of Xorth Carolina in which said Ashley 
was appointed ancillary receiver. As such he completed the road. 
When the ancillary receiver was appoiutcd there was in the possession 
of the Lenoir County Highway Commission and of the State Highway 
Commission (on another contract) a considerable sum which had been 
retained as a percentage as the work progressed. I n  the ancillary pro- 
ceeding the defendant, National Surety Company, and certain creditors 
of the Gill Company intervened and the District Court held that the 
Surety Company had an equity against this percentage and ordered the 
receiver to transfer the fund to the District Court for the Northern 
District of New York for distribution under the orders of the latter 
court. Joseph C. Cheshire, Jr., as special master in the ancillary pro- 
ceeding reported the various claims filed before him against the Gill 
Company. These claims were paid by the defendant on account of its 
liability on its bond. Keither Chappell nor the Prat t  Lumber Com- 
pany filed any claim before the referee, but they did file their claims 
against the receiver and received a dividend as ordered by the court of 
original jurisdiction. The verdict was as follows : 

1. Did the plaintiff, E. V. Chappell, furnish to T. H. Gill Company 
labor, materials and supplies used in the building and construction of 
the Pink Hill Road as alleged? Answer: Yes. 

2. What amount, if any, is due E .  V. Chappell for labor, materials 
and supplies furnished to T. H. Gill Company in the building and 
construction of the Pink Hill Road? Answer: $2,585.07 with interest 
from July 12, 1920. 

3. What was the date upon which E. Q. Chappell furnished the labor, 
materials and supplies to T. H. Gill Company? Answer: Between 
1 January and 12 July, 1920. 
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4. Did the plaintiff, Prat t  Lumber Company, furnish to T. H. Gill 
Company labor, materials and supplies used ill the building and con- 
struction of the Pink Hill Road as alleged? Answer: Yes. 

5. What amount, if any, is due Prat t  Lumber Compmy for labor, 
materials and supplies furnished to T. H. Gill Company in the build- 
ing and construction of the Pink Hill  Road? Answer: $%,939.21, with 
interest from 1 March, 1920. 

6. What was the date upon which Prat t  Lumber Company furnished 
the labor, materials and supplies to T. H. Gill Company? Answer: Be- 
tween 5 December, 1919, and 1 March, 1920. 

7. Did the plaintiff, Churchill & Company, furnish to T. H. Gill Com- 
pany feed for team, which team were then working upon rind construct- 
ing the Pink Hill Road? Answer: Yes. 

8. What amount, if any, is due Churchill & Company for labor, mate- 
rials and supplies furnished to T. H. Gill Company in the building and 
construction of the Pink Hill  Road? Answer: $437.46, with interest 
from 8 June, 1920. 

9. What was the date upon which Churchill & Company furnished the 
labor, materials and supplies to T. H. Gill Company? Answer : Be- 
tween 17 January and 8 June, 1920. 

10. What was the date of the completion of the Pink Hill Road by 
T. H. Gill Company or Douglas V. Ashley, receiver thereof? Answer: 
11 August, 1921. 

11. Did the plaintiffs, Prat t  Lumber Company and E .  V. Chappell, 
or either of them file proof of their claim with Joseph B. Cheshire, Jr., 
master appointed by the United States District Court for the Eastern 
District of North Carolina in the ancillary suit in equity, .wherein Pra t t  
Lumber Company was the plaintiff and T.  II. Gill Company was the 
defendant, originating in the United States District Clourt for the 
northern district of New York? Answer : g o .  

12. Are either of the plaintiffs, P ra t t  Lumber Comprmy or E. V. 
Chappell, estopped from asserting their claims against .;he defendant 
National Surety Company? Answer (by the court) : No. 

13. Are the claims of either the Pra t t  Lumber Compmy or E .  V. 
Chappell barred by the statute of limitations? Answer (hy the court) : 
No. ,- 

14. Are the claims of either the Prat t  Lumber Compsny or E. V. 
Chappell (or Churchill & Company) barred by reason of failure to file 
claims with the Highway Commission within six months after the com- 
pletion of the project? Answer (by the court) : No. 

A11 the issues except the 12th, 13th and 14th were answered by con- 
sent, and these three were answered by the court as a matter of law. 
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Judgment was rendered in favor of the plaintiffs, and the defendant 
excepted and appealed. The assignments of error are referred to in the 
opinion. 

Connor & ElTill and Dawson & Jones for plaintiffs. 
S. Brown Shepherd f o r  defendant. 

ADAMS, J. The appellant assigns for error his Honor's ruling that 
Chappell and the Prat t  Lurnber Company are not estopped in this 
action by reason of their failure to file their claims with the special 
master appointed in the ancillary cause. I n  the United States District 
Court for the Eastern District of North Carolina the Prat t  Lumber 
Company instituted a suit in  equity against the T. H. Gill Company, in 
which intervening creditors prayed the court to adjudge that their 
claims were entitled to priority in the disposition of the amounts due 
the receiver over the claims of the defendant's general creditors. Pratt 
Lumber Co. v. T .  H. Gill Co., 278 Fed., 783. I t  was therein determined 
that the creditors who had furnished material or performed labor had no 
priority over the claims of general creditors, and that the respective 
rights of the National Surety Company (the defendant in this action), 
the original receirer, the ancillary receiver, and the general creditors 
were involved in other jurisdictions. The ancillary receiver was di- 
rected, after paying certain special claims and the cost of the proceed- 
ing, to remit to the original receiver, appointed by the District Court 
for the Northern District of New York, the fund deposited with the 
Raleigh Savings Bank and Trust Company, to be subject to the order 
of the court of original jurisdiction upon the determination by that 
court of the respective rights of the interested parties. This order was 
made 26 November, 1923, and on the same day another order mas signed 
i n  the United States District Court sitting in Raleigh reciting that the 
defendant herein had filed a statement of claims which it had paid on 
account of its bonds to the State Highway Commission and the Road 
Commission of Lenoir County; that these claims had been approved by 
the special master; and that the defendant herein was entitled to be 
reimbursed as a contractural right out of the retained percentage exist- 
ing at  the time the receiver was appointed. 

I t  is apparent, we think, that the rights of the general creditors of 
the T. H. Gill Company were to be worked out and finally determined 
i n  the court of original jurisdiction. The question of the Surety Com- 
pany's liability was not involved in the suit referred to, the object of 
the original and the ancillary proceeding being to wind up the affairs 
of an insolvent corporation. We find nothing in the record to show that 
either court undertook to adjudicate the claims now in controversy. 
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They were still subject to litigation, and the defendant had a right to 
contest them. Bispham says, in  his work on Equity, see. 232 : "Equitable 
estoppel, or estoppel by conduct, has its foundation in the necessity of 
compelling the observance of good faith; because a man cannot be pre- 
vented by his conduct from asserting a previous right, unless the asser- 
tion would be an act of bad faith towards a person who had subsequently 
acquired the right." Boddie v. Bond, 154 N. C., 359; Patillo v. Lytle, 
158 N. C., 92; Patterson v. Franklin, 168 N.  C., 75; Hcerdware Co. v. 
Lewis, 173 N. C., 290. The plaintiffs, therefore, in our opinion are not 
estopped. 

The defendant contends that the plaintiffs delayed tk.eir action for 
more than three years after the labor was performed and the material 
was furnished and that they are barred by the statute of limitations. 
The parties admit, as shorn by the verdict, that Chappell furnished 
labor, material, and supplies to the contractor between 1 January and 
12 July, 1920, and that the Pra t t  Lumber Company f ~ ~ r n i s h e d  labor, 
material, and supplies between 5 December, 1919, and 1 March, 1920. 
Churchill & Company brought suit on 7 September, 1923, and the other 
plaintiffs on 16 May, 1924. The work was finished 11 August, 1921. 

The bond sued on was executed under the corporate sell of the prin- 
cipal, T. H. Gill Company, and of the defendant, National Surety Com- 
pany. An action upon a sealed instrument against the principal thereto 
must be commenced within ten years; and within three gears an action 
upon a contract, obligation, or liability arising out of a contract as to 
which no other period is prescribed. C. S., 437(2), 44 l ( 1 ) .  I t  has 
been held that the latter section-the three-year limitation-is avail- 
able to the surety in a common-law bond as distinguished from an 
official bond, as well as to the surety in  a promissory note under seal. 
Welfare v. Thompson, 83 N.  C., 276; Jackson v. Mart,'n, 136 N .  C., 
196; Kennedy v. Trust Co., 180 N .  C., 225; Haywood 11. Russell, 188 
N .  C., 711. The defendant says, however, that as to the alleged causes 
against the Gill Company the three-year statute applies; that more than 
three years intervened between the date of the last work done and the 
last supplies furnished respectively by Chappell and the Pra t t  Lumber 
Company and the commencement of the action, and that the statute of 
limitations, being effectual on behalf of the principal, is in like manner 
a defense for the surety. The argument is that every contract of surety- 
ship is based upon an obligation of the principal and t h t ~ t  the liability 
of the surety is to be measured by the obligation or contract of the prin- 
cipal. Blades u. Dewey, 136 N .  C., 176. 

There is authority for the position that as a general xule an action, 
if barred by the statute of limitations as against the prmcipal debtor, 
is barred also as against the surety. Spokane County u. Prescott, 67 
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A. S. R. (Wash.), 733; Kepl v. Fidelity Co., 142 Pac. (Wash.), 489; 
Auchanpaugh v. Xchmidt, 27 N. W. ( Ia . ) ,  805; Phillips v. Hail, 118 
S. W. (Tex.), 190; Biddle v. Wendell, 37 Mich., 452; Barnes v. Bond- 
ing Co., 1'72 Pac. (Or.), 9.5; 17 R. C. L., 966. But if in the present case 
the defendant's bond should be construed as a guaranty of payment 
under seal (Crane Co. v. Longest & Tessier Co., 177 W. C., 346)) the 
three-year limitation would not apply. Coleman v. Fuller, 105 N. C., 328. 
If we grant, however, as the appellant argues, that the plaintiffs would 
be barred at  the expiration of three years, it then becomes material to 
determine xhen the respective causes of action arose; for if the statute 
began to run at the completion of the work the suits were brought within 
three years from the time each cause accrued and neither of them is 
barred. The solution of this question depends upon the interpretation 
of 3 C. S., 2445. The first part of this statute was enacted in 1913. 
I t  was then provided that every municipal corporation letting a con- 
tract for erecting, repairing, or altering any building should require 
the contractor to execute a bond with one or more solvent sureties condi- 
tioned for the payment of all labor done on and material and supplies 
furnished for the work; also that the laborer and the materialman 
should have the right to sue the principal and sureties on the bond in 
the courts of this State haring jurisdiction of the amount of the bond, 
and that anv number of laborers and materialmen should have the 
right to join in one suit for the recovery of the amounts due them 
respectively. Pub. Laws 1913, ch. 150. I n  1915 public roads and streets 
were included (Public Laws 1915, ch. 191) ; and in  1923 it mas provided 
that the statute should be conclusively presumed to have been written 
into the bond and that on the bond onl$ one suit should be brought; that 
the plaintiffs should give the prescribed notice of the pendency of the 
suit; that all persons entitled to prosecute an action upon the bond should 
have the right to intervene and set up their respective claims within 
twelve months from the bringing of thi: action; that if recovery on the 
bond should be inadequate to pay the amount found to be due all the 
claimants judgment should then be given each claimant "pro rata of 
tho amount of the recovery"; and that the surety should have the right 
to pay into the court for distribution among the claimants the penalty 
named in the bond and thereby be reliered from further liability. Public 
Laws 1923, ch. 100. 

By conferring authority upon the laborers and the materialmen to 
sue both the principal and the sureties in the courts having jurisdiction 
of the amount of the bond, to intervene within twelve months, and, if 
the bond be inadequate, to share pro rata in the recovery, and by pro- 
viding that only one suit shall be brought the General Assembly evi- 
dently intended to provide the method by which "the payment of all 
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labor done and material and supplies furnished" should t ~ e  secured and 
enforced. To  this end i t  is necessary to ascertain the whole sum of the 
principal's indebtedness, and this can be done with satisfaction only 
after the work is finished. The statute can be given vitality and all its 
provisions enforced by holding that the plaintiffs' respective causes of 
action against the defendant accrued at  the completion of the work; and 
this conclusion in our judgment not only observes the prc&ions of the 
statute, but results in  the adoption of a sound economic pclicy. But the 
accrual of the cause of action at  the completion of the wo1.k is the effect 
of the statutory provision and applies only to a suit on the, bond; it does 
not interfere with the right of a laborer or materialman to proceed as 
heretofore against the contractor. The benefits conferred by the statute 
in the former case do not interfere with the common-law right to sue 
upon the contract in the latter. 

The plaintiffs' causes of action accrued before the act of 1923 went 
into effect, but their suits were brought afterwards. The provision that 
the act should not affect pending suits has no application to the present 
action; but in any event the provisions merely create new remedies for 
existing rights. Gillaspie v. Allison, 115 N .  C., 542, 548; Waddill v.  
Masten, 172 N. C., 582. 

The claim of Churchill & Company is not barred by the statute of 
limitations; but the appellant contends that feed consumed by the teams 
worked by the Gill Company in the construction of the road was not 
such supplies or material as the statute contemplates. The point has . 
recently been discussed in Plyler v. Elliott, ante, 54, and decided against 
the appellant's position. We find 

No error. 

JOHN F. McNAIR v. THE SOUTHERN STATES FINANCE 
COMPANY ET ALS. 

(Filed 12 May, 1926.) 

1. Contracts-Fraud-Misrepresentation-Sale of Stock. 
Evidence that plaintiff was induced to purchase shares: of stock in a 

finance corporation being organized by misrepresentations of the agent 
of defendant corporation as to the value of its shares, and that they 
should not be sold to others for less than a stated price, that a certain 
person was to give a large part of his time to the corporation's business, 
and that the statute for the sale of shares of this character had been com- 
plied with, constitutes actionable fraud when the representations were 
false within the knowledge of the defendant, reasonably relied u p n  by 
the plaintiff, and inducing him to purchase the shares so offered him. 



N. C.] SPRING T E R M ,  1926. 

Fraud-In Pari Delict-Contrad-Sale of Stock--Statutes,. 
Where the purchase of shares of stock in the forming of a corporation 

is induced by the fraudulent representations of the seller amounting to 
actionable fraud, the parties will not be considered as  in pari delicto 
when the plaintiff was not in a position to know and did not know of their 
falsity, and made demand upon the defendant and brought his action 
within a reasonable time after knowledge thereof. 

Fraud-Evidence-Promissory Representations-Contracts - Sale of 
Shares of Stock. 

Representations made to a proposed purchaser of stock in the forma- 
tion of a corporation that  a s  a fact a certain person or persons were to 
be officers thereof and give a large part of their time to the corporation's 
business, knowingly falsely made, with the intent to deceive, and which 
did induce the purchaser of the shares, are  of a subsisting fact, and 
when fraudulent, are  not to be disregarded as  promissory representa- 
tions. 

Same-Statutes-Blue-sky Law-Burden of Proof. 
A purchaser of shares of stock may recover damages upon the false 

representations of the seller that  all of the provisions of the Blue-sky 
Law, C. S., 6367, had been complied with, with the burden of proof on 
the purchaser, the plaintiff in the action, to show his damages arising 
therefrom. 

Principal a n d  Agent-Declaratims of Agent-Fraud - Knowledge- 
Evidence-RatiAcation. 

Evidence tending to show that  one purporting to  act a s  sales agent for 
a corporation during its formation, made fraudulent representations to  
the purchaser of stock to his damage, and that  with knowledge thereof 
the corporation, through its officers, accepted the purchase price, is 
Sufficient dehors the agent's declarations, to bind the corporation as prin- 
cipal, i t  being required that the corporation in order to repudiate the 
transactions, must reject the benefits in toto. 

ADAMS, J., not sitting. 

APPEAL b y  defendant, t h e  Southern  States  F i n a n c e  Company, f r o m  
iVcElroy, J., a n d  a jury,  a t  November Term,  1925, of SCOTLAND. NO 
error. 

T h e  plaintiff brought a n  action against t h e  Southern  S ta tes  F inance  
Company (hereinafter  called F inance  Company)  and  t h e  other  defend- 
ants. A t  t h e  close of t h e  plaintiff's evidence t h e  court  below ordered t h a t  
t h e  action against  t h e  individual  defendants be nonsuited. T h e  present 
controrersy on appeal  i s  solely between t h e  plaintiff and  defendant 
F inance  Company.  

T h e  plaintiff's action against t h e  F inance  Company i s  f o r  actionable 
f raud .  T h e  mater ial  allegations of t h e  complaint :  

"On 9 May, 1923, a t  Laurinburg,  N. C., t h e  defendant corporation, 
th rough  J. J. Quinby, signed a contract of sale f o r  4,000 shares of com- 
mon stock i n  t h e  Southern  States  F inance  Company f o r  t h e  s u m  of 
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$10,000, with James L. McNair, the agent and representative of plain- 
tiff, who acted in said transaction for and in the name 0.: the plaintiff; 
said contract was not in the form nor did i t  contain the provisions r e  
quired by the laws of North Carolina. 

On 12 May, 1923, the defendant corporation, by the defendant, J. R. 
Cherry, as secretary and treasurer, drew upon plaintiff for $10,000 as 
the purchase price agreed upon for said stock, which said draft was paid. 

"The sale of said stock to the plaintiff was conducted upon plaintiff's 
behalf entirely through his agent, James L. McNair, and the circum- 
stances of said transaction were as follows: 

"The defendant, Quinby, approached the said agent of plaintiff and 
re~resented and stated to him that the Southern States Finance Com- 
pany was a new corporation then being organized by Tom G. Taylor &. 
Company for the Finance Company; that none of its common stock had 
been sold or disposed of or would be sold or disposed of for less than $2.50 
per share; that all provisions of law with reference to organization and 
sale of stock had been complied with, and no greater amount had been 
used or would be used in organization, promotion and sales expense than 
allowed by law, and contracting and agreeing that in the event of his 
failure to dispose of said stock, at  a large profit to plaintiff, within six 
months, plaintiff would be repaid the sum of $10,000 with interest from 
9 May, 1923, each of which representations and statements was false to 
the knowledge of said Quinby and his codefendants; the truth being as 
defendants well knew, that the Southern States Finance Company had 
been duly organized for more than two years; that large quantities of 
its common stock had been given away as bonus, and sold i t  prices much 
less than $2.50 per share; said corporation was not a new company being 
organized by Tom (3. Taylor & Company; greatly in excess of the amount 
allowed by law had been expended and was being expcaded in stock 
sales, organization and promotion expense. 

"Said stock was practically worthless, and still is practically worth- 
less; the statute constituting the 'Blue-sky Law' of North Carolina had 
not been complied with; the stock was not resold to the profit of the 
plaintiff, and on his demand the defendant corporation failed to take 
up said stock and repay to him the purchase price with interest thereon. 
All of aforesaid representations were made with knowledge of their 
falsity, with intent to deceive and actually did deceive the plaintiff, 
through his said agent, and caused him to purchase said stock." 

The defendant, Finance Company, denied any fraud in the transac- 
tion; denied that it had not complied with the "Blue-Shy" statutes of 
the State, and alleged: 

That on or about 9 May, 1923, plaintiff, John F. McYair, by J. L. 
McNair, his agent, executed and delivered to Tom G. Te.ylor a certain 
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written contract for the purchase of 4,000 sharps of the common stock 
of the corporate defendant, for which he contracted and agreed to pay 
the sum of $10,000, 40 per cent of which was to be paid and the remain- 
ing 60 per cent in notes, bearing 6 per cent interest, payable to the 
Southern States Finance Company and due respectively in  three, six 
and nine months after date thereof; that in the said written contract 
as aforesaid it was specifically set forth in part and expressed as fol- 
lows : 

"It is understood and agreed that this contract contains the entire 
agreement between the purchaser, whose signature appears below, and 
Tom G. Taylor & Company, and no agent, representative or any other 
person has any power to change, modify or make any new conditions, 
statements, promises or agreements whatever." 

That J. J. Quinby mentioned by plaintiff was not an agent of cor- 
porate defendant, or of said Tom G. Taylor, nor was said J. J. Quinby 
authorized to make any representation or contract in regard to or bind- 
ing upon defendants, and defendants had and have no knowledge of any 
alleged act or thing done or said by said Quinby, and are not liable 
thereon. 

That defendants are advised and believe that plaintiff is bound by 
terms of written contract of purchase before mentioned, and is estopped 
to deny the terms thereof or controvert same by oral testimony, and de- 
fendants specifically plead such estoppel in bar of any recovery herein. 

The issues submitted to the jury and their answers thereto were as 
follows : 

"1. Did the plaintiff, on 9 May, 1923, subscribe for 4,000 shares of 
stock in the Southern States Finance Company for the sum of $10,000, 
and pay for same on 13 May? Answer : Yes. 

"2. Was such subscription procured by means of misrepresentation and 
fraud, as alleged in the complaint? Answer: Yes. 

"3. At the time of said sale was the Southern States Finance Company 
duly licensed to sell stock in  the State of North Carolina? Answer: No. 

"4. Did the subscription card signed by the plaintiff contain the lan- 
guage required by section 6367 of the Consolidated Statutes? Answer: 
No. 

"5 .  Did the defendant, Tom G. Taylor, make the sale of said stock 
through his agent, J. J. Quinby? Answer: Yes. 

"6. Was the said J. J. Quinby, a t  the date of sale to plaintiff, a duly 
licensed agent to sell said stock under the laws of North Carolina? 
Answer: No. 

"7. I s  the defendant, Southern States Finance Company, indebted 
to plaintiff, and if so, in what amount? Answer: $10,000 from 13 
May, 1923." 
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Judgment was rendered on the verdict and the Finance Company ap- 
pealed to the Supreme Court. There are thirty-seven (issignments of 
error in the record. Most of the immaterial ones, under the Rules of this 
Court, are abandoned in the Finance Company's brief. The material 
ones and necessary facts will be considered in the opinion. 

James A. Lockhart, Preston & Ross, Hueling DavG and W.  H.  
Weatherspoon for plaintiff. 

Prank Amfield, T .  L. Kirkpatrick, Plummer S t a w d  and H .  L. 
Taylor for Finance Company. 

CLARKSON, J. Succinctly, the main material contenticm of plaintiff 
and defendant, the Finance Company, are:  On the parst of plaintiff: 
That prior to 9 May, 1923, J .  J. Quinby came to James 1;. McNair and 
represented that he was agent of Tom G. Taylor, who wrls the duly ap- 
pointed agent of the Finance Company, to organize to sell its preferred 
and common stock. James L. McNair entered into the ne,;otiations with 
Quinby and purchased the stock on 9 May, 1923, for his father, the 
plaintiff. The false and fraudulent representations which he relied on 
and which induced him to purchase the 4,000 shares of common stock 
of the company are:  (1)    hat i t  was a new corporation then being or- 
ganized by Tom G. Taylor & Co.; (2) that none of the common stock 
had been sold or disposed of or would be sold or dispo,3ed of for less 
than $2.50 per share; ( 3 )  that all the provisions of law with reference 
to organization and sale of stock had been complied with; (4) contract- 
ing a i d  agreeing that in the event of his failure to dispose of the stock 
at  a large profit, within six months, plaintiff would be repaid the sum of 
$10,000 with interest from 13 May, 1923 ; (5) all of the :representations 
made by Quinby, agent of Finance Company, were false, with knowl- 
edge of their falsity, with intent to deceive and actually did deceive 
plaintiff, and he was thereby induced to buy the stock; that plaintiff 
offered frequently to return the stock, as soon as he discov'sred the fraud, 
and demand the payment of the purchase price and interwt. Plaintiff's 
evidence abundantly tended to support these contentions. 

On the part of defendant, Finance Company: (1)  The Finance Com- 
pany admitted the contract for the purchase of 4,000 shares of the 
common stock was executed on 9 May, 1923, by James I,. McNair, for 
plaintiff; denied all allegations of fraud; that the books of the corpora- 
tion show there was no fraud, and that any representation made was 
true; (2)  that in  the agreement of purchase of the stock by the plaintiff 
was the following: "It is understood and agreed that thii3 contract con- 
tains the entire agreement between the purchaser, whose signature ap- 
pears below, and Tom G. Taylor & Company, and no agent, representa- 
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tive or any other person has any power to change, modify or make any 
new conditions, statements, promises or agreements whatever." ( 3 )  
That J. J. Quinby was not the agent of the Finance Company or Tom 
G. Taylor, and was not authorized to make any representation or con- 
tract binding on Finance Company, and it had no knowledge of any 
alleged act or thing done or said by Quinby and is not liable thereon; 
(4)  that plaintiff is bound by the terms of the written contract and 
estopped to deny them; "that J. L. McNair was induced to enter into 
this contract, for that he telephoned Jas. 0. Valker, president of the 
company, and Walker replied that he xvas going to give the matter his 
personal attention, and at least one-half of his time. The defendant 
contends that that was one inducement to enter into the contract, and 
that another inducement was at  the time he entered into the contract 
for the purchase of the stock and before he ever entered into it he had a 
contract and agreement with Tom G. Taylor & Company, that they 
would sell stock for him, for which he was paying ten thousand dollars, 
would sell it in six months for him for thirty thousand dollars, and 
upon failure to do that that they would refund him his money, the ten 
thousand dollars that he had paid for the stock with three hundred 
dollars, being the interest for six months, from 13 May, making ten 
thousand and three hundred dollars." 

The defendant introduced no evidence, but relied, in  part, on plain- 
tiff's evidence and cross-examination of plaintiff's witnesses and the 
written evidence in the case, to establish its defense. 

The record is voluminous, but from a thorough digest we think the 
only material assignments of error to be considered are to the allega- 
tions and proof as to actionable fraud and the agency of J. J. Quinby. 
These go to the very heart of the action and on which the defendant, 
Finance Company, predicates its motion, under C. S., 567, at the close 
of the plaintiff's evidence for judgment as in case of nonsuit. 

The issue as to fraud: "Was such subscription procured by means of 
misrepresentation and fraud as alleged in the complaint?" 

The court below charged as follows: "The burden of this issue, gen- 
tlemen, is upon the plaintiff to satisfy you by the greater weight of the 
evidence that such subscription was procured by means of misrepresen- 
tation and fraud. Fraud may be defined as 'any trick or artifice where 
a person by means of false statements, concealments of material facts 
or deceptive conduct which is intended to and does create in the mind 
of another an erroneous impression concerning the subject-matter of a 
transaction whereby the latter is induced to take action or forbears from 
acting with reference to a property or legal right he has which results 
to his disadvantage and which he would not have consented to had the 
impression in his mind not been created and in accordance with the real 
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facts.' " On this issue the court below states that the defer,dant asked for 
the following instructions, which in obedience to the requclst were given : 
"The burden is on the plaintiff to prove by the greater weight of the 
evidence that Quinby not only made such representations, but also made 
them with the knowledge of their falsity or recklessly and wilfully with 
intent to deceive and defraud the plaintiff, and unless the plaintiff has 
proved this by the greater weight of the evidence, you will answer the 
second issue KO. That if the jury should find that tht: plaintiff was 
induced to subscribe for said stock by the representation that James 0. 
Walker was president of the company and would devote one-half of his 
time to the affairs of the company you are instructed to answer the 
second issue No." 

I t  has been hard for the courts to lay down any exact definition of 
fraud or rule to apply to the varying cases, but to fit the contested facts 
in the present controversy, we think the definition as laill down by the 
court below correct. I n  fact, the Finance Company made no exception 
to the rule as to fraud as charged by the court. Evans v. Davis, 186 
N. C., 43; Machine Co. v. Feezer, 152 N.  C., 516; Pate v .  Blades, 163 
N. C., 267; Massey v. Alston, 173 N.  C., 215; Bank v. Yelverton, 185 
N .  C., 318; Sunders v .  Mayo, 186 N .  C., 109; Oil Co. v. Hunt,  187 
N. C., 159; Indemnity Co. v. Tanning Co., ibid., 190; Wolf Co. v. Mer- 
cantile Co., 189 N.  C., 322; Furst v. Merritt, 190 N.  C., 397. 

The defendant, Finance Company, relies on Pritchard v. Dailey, 168 
N.  C., p. 332. I t  is there said: "The material elements of fraud, a com- 
mission of which will justify the court in setting aside a contract or 
other transaction, are well settled. First, there must be a misrepresen- 
tation or concealment; second, an intention to deceive, or negligence in  
uttering falsehoods with the intent to influence the action of others; 
third, the misrepresentations must be calculated to decc?ive and must 
actually deceive; and, fourth, the party complaining must have actually 
relied upon the representations." I n  that case the Court said the repre- 
sentations of the defendant seemed to be what are called "promissory 
representations" or "opinion representations"-not so in  the present 
case. I n  the Pritchard case, the Court says the evidence fails to show 
that the plaintiff relied upon the representations of the defendant, but 
his own evidence showed he relied on the paper-writing he had written 
and mailed to defendant and demanded the execution of it, or the return 
of his check. Defendant complied with the demand. The evidence 
showed also that plaintiff's act was voluntary and in  recclgnition of the 
contract. 

Bispham's Equity (9 ed.), sec. 211, says: "The representation must 
not be an expression of intention merely. A man has no right to rely 
upon what another says he intends to do, unless, indeed, the expression 
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of intention assumes such a shape that it amounts to a contract, when, of 
course, the party will be bound by his engagement and for the breach 
of ~ h i c h  the other side has, ordinarily, an adequate remedy at law. 
But if a promise  i s  m a d e  w i t h  n o  i n t e n t  to  p e r f o r m  i t ,  a n d  mere ly  w i t h  
a fraudulent  des ign lo  induce  ac t ion  under  a n  erroneous belief ,  or if a 
representat ion a m o u n t s  t o  a s tatement  of fact,  a l f h o u g h  dependent  u p o n  
fu ture  act ion,  in ei ther  case there  i s  ground for equitable relief." Alas- 
sey v. Als ton ,  supra ,  p. 219. 

12 R. C. L., p. 240, states it thus: "The essential elements required to 
sustain an action for deceit are that the representation was made as a 
statement of fact, which was untrue and known to be untrue by the 
party making it, or else recklessly made; that, i t  was made with intent 
to deceive and for the purpose of inducing the other party to act upon 
i t ;  and that he did in fact rely on i t  and was induced thereby to act to 
his injury or damage. A11 of these ingredients must be found to exist, 
and the absence of any one of them is fatal to recovery; though under 
the rulings of some courts the rule is generally relaxed as to knowledge 
and intent, where the relief sought is rescission. . . . Thus, fraudu- 
lent representations to avoid a contract need not be such as would sus- 
tain an indictment for false pretenses. So, if the original transaction is 
valid i t  cannot be rendered fraudulent by subsequent events, as by the 
nonperformance of a contract, unless  there  i s  a coexisting in ten t ion  no t  
t o  perform." 

Under the facts and circumstances of this case, the court below was 
fully warranted in submitting the facts to the jury and the charge as to 
fraud was in accordance with the law. 

The Finance Company contends: "That the real inducement for 
execution of subscription contract by plaintiff, was the execution of con- 
tract with him by Tom G. Taylor & Company, and that if defendant 
has failed to observe any requirement of law the plaintiff is in  pa& 
delicto and is not entitled to equitable relief." 

The court below fully met the first part of contention and charged 
the jury: "That if the jury shall find from the evidence and by its 
greater weight that the plaintiff was induced to subscribe for said stock 
by the execution of the contract to resell entered into with Tom G. Tay- 
lor & Company, that you are instructed to answer the second issue NO." 

The action here is for fraud and deceit. Plaintiff did not come under 
the provision of C. S., 6367, in the stock agreement with Tom G. Tay- 
lor & Company. That section provides organizers or  lyromoters or  the i r  
agents ,  should put in the contract of subscription or sale a certain pro- 
vision. The principle of pari  delicto does not apply here. 

The next contention of the Finance Company is:  "The plaintiff hav- 
ing received the stock on 13 May, 1923, and 'slept' until 2 December, 
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1924, is guilty of laches and is not entitled to equitable relief." I n  
answer to this contention, plaintiff says that the court below stated "In 
reply to this contention, gentlemen of the jury, the pla ntiff contends, 
and Jas. L. McNair testified, that he did not discover that these repre- 
sentations were false until just a short time-the latter part of 1924- 
just a short time before the commencement of this action, and that he 
began suit immediately after discovering that fraud had been perpetrated 
upon him and that he was guilty of no laches; that he demanded that 
they cancel the contract and return his money, and they refused to do so, 
whereupon he brought the suit within a few days, or a ~ e r y  short time 
after the discovery by him that the representations made by Quinby to 
him were false." I n  the charge of the court in regard to :his aspect, the 
court below said: "Unless the plaintiff has failed to sai,isfy you, gen- 
tlemen of the jury, that he has not been guilty of laches or negligence in  
rescinding this contract, the court charges you, gentlemen of the jury, 
that it is the duty of the plaintiff, if he intended to rescind this contract, 
to give the defendant notice of such intention within a reasonable time 
after discovering the fraud that had been perpetrated upon him, if you 
find that there was fraud perpetrated upon him, and if he failed to ao 
so within a reasonable time after the discovery of the fraud and was 
guilty of laches, then, gentlemen of the jury, the plaintiff cannot recover 
and you would answer this issue Nothing. The court insiructs you that 
the plaintiff is not permitted by law to delay in the enforcement of any 
remedy he may have for the rescission of the contract, and if you find 
he has been guilty of unreasonable delay or laches in electing to rescind 
you will answer the seventh issue Nothing." This was a question of 
fact on the evidence, and the court below fully compliec with the law 
in the charge. 

"No act of a party will amount to a confirmation of a fraudulent 
transaction, or acquiescence therein, unless done with full knowledge of 
the fraud and while he is free from its influence. Plaintiff's ignorance 
of his rights also, as a general rule, negatives any laches on his part, 
especially where there has been no change in  the situation of the parties 
in respect to the matter in which the relief is sought. I t  i s  sufficient that 
suit is brought without unreasonable delay after discovery of the grounds 
for rescission." 9 C. J., p. 1205. 

I n  May v. Loomis, 140 N. C., p. 359, the Court says: "In order to 
rescind, however, the party injured must act promptly and within a 
reasonable time after the discovery of the fraud, or after he should have 
discovered it by due diligence; and he is not allowed to rescind in part 
and affirm in part;  he must do one or the other. And as a general rule, 
a party is not allowed to rescind where he is not in  a posi*,ion to put the 
other in statu quo by restoring the consideration passed. Furthermore, 
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if, after discovering the fraud, the injured party voluntarily does some 
act in recognition of the contract, his power to rescind is then at an end. 
These principles will be found in accord with the authorities. Bishop 
on Contracts, secs. 679, 688; Beach on Contracts, see. 812; Page on Con- 
tracts, secs. 137, 139; Clark on Contracts, pp. 236, 237; Tmcst Co. v. 
Auten, 68 Ark., 200; Parker v. Marquis, 64 Mo., 38." 

The Finance Company contends: "That J. J. Quinby, the person 
alleged by plaintiff to have made the fraudulent misrepresentations was 
not the agent of defendant, and if any such representations were made 
by Quinby they were unauthorized, without the knowledge or consent of 
defendant, and plaintiff was not entitled to rely on them, or prove them 
as a basis of recovery from defendant." 

I t  is said in Waggoner v. Publishing Go., 190 N.  C., p. 831 : "With full 
knowledge of all the circumstances, the defendant has received and still 
holds the money fraudulently obtained by its agent from the plaintiff. 
The defendant will not be permitted to repudiate the act of its agent as 
being beyond the scope of his authority, and at  the same time accept the 
benefits arising from what he has done while acting in its behalf. Stark- 
weather v. Gravely, 187 N.  C., 526. I t  is a rule too well established to 
admit of debate that if a principal, with full knowledge of the material 
facts, takes and retains the benefits of an unauthorized act of his agent, 
he thereby ratifies such act, and with the benefits he must necessarily 
accept the burdens incident thereto or which naturally result therefrom. 
The substance of ratification is confirmation after conduct. 2 C. J., 
467. I t  is also a settled principle of ratification that the principal must 
ratify the whole of his agent's unauthorized act or not at all. He  can- 
not accept its benefits and repudiate its burdens. Bunk v. Justice, 157 
N. C., p. 375." 

We said in Bunsucker v. Corbitt, 187 N. C., p. 503: "Admissions by 
agents, made while doing acts within the scope of the agency, and relat- 
ing to the business in  hand, are admissible against the principal when 
such admissions may be deemed a part of the res gestce, but such ad- 
missions are not admissible to prove the agency; the agency must be 
shown aliunde before the agent's admissions will be received." Lock- 
hart's Handbook on Evidence, see. 154, and numerous authorities. 

The evidence on this aspect, Jas. L. McNair testified: "Well, I don't 
recall his exact language; he said that Tom G. Taylor & Company, of 
which he was a partner, were organizing or were organizers of the 
Southern States Finance Company, and as soon as a certain amount of 
stock was sold, that the organization would begin business, and he told 
me who some of the officers of the organization would be. He  said Mr. 
J. 0. Walker would be president of the company, and I don't remember 
all of the officers; he mentioned Rhyne and Dr. Ashcraft as directors. 
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I n  consequence of what he told me I called Mr. Walker on the telephone. 
I know Mr. Walker's voice. Q. What conversation took place between 
you and J. 0. Walker? A. I told Mr. Walker over the phone that 
Quinby was down here wanting to sell some stock in  the Southern States 
Finance Company, which he said they were getting up in  Charlotte to 
do a financing business, and he represented to me that Mr. Walker would 
be active president, and I asked Mr. Walker if that was true, and Mr. 
Walker said he was at  that t i m e t h a t  i t  happened that at  that time he 
was right much busy with his campaign; that they were having an 
election in Charlotte and he had been right busy in  the campaign, but 
that was practically over and he expected he would give i t  half of his 
time; one-half of the day to the mayor's office, and half a day to the 
office of the Southern States Finance Company. I told him Quinby was 
there wanting to sell me the stock." 

Counsel for plaintiff read a number of entries from 1,he stock book 
of defendant, Finance Company, to the jury, one with the mt ry  "John F. 
McNair, Laurinburg, N. C., 12 May, 1923, four thousand shares com- 
mon certificate 1128, ten thousand, on the credit side 16 May, cash book 
four hundred, 16 May, cash book nine thousand and six hundred." I t  
was in evidence that Dr. Ashcraft became vice-president and in  active 
charge of the company. 

Dr. J. E. Ashcraft and Mr. Tolle, officers of the Finance Company, 
called on Jas. F. McKair, at  Laurinburg, who testified: "At the time 
Ashcraft and Tolle were here I showed them this Tom (I. Taylor con- 
tract. I told them who sold the stock to me, and the contract showed. 
I don't recall how long we were conversing, one to three hours-they were 
in the office some time. I told them I had bought this stock from Mr. 
Quinby and the agreement, and told them the representations that 
Quinby made to me. I told them Mr. Quinby said that the company 
was being formed and the stock had not been sold to any one for less than 
two dollars and fifty cents, and they would be selling the stock for ten 
dollars a share. When I told Dr. Ashcraft and Mr. Tolle the representa- 
tions that Quinby had made to me they told me they would let me know 
about taking the stock up ;  they would let me know right away whether 
they would give the money back or not, and after they went back I got 
that letter. They didn't disavow responsibility for Quin1)y's statement; 
they didn't say either way." 

The issue of agency: "Did the defendant, Tom G. Taylor, make the 
sale of said stock through his agent, J. J. Quinby 1" 

The court below on this issue charged : "The burden of this issue, gen- 
tlemen, is upon the plaintiff to satisfy you by the greater weight of the 
evidence that this sale was made by Tom G. Taylor, through his agent, 
Quinby. The contract, gentlemen of the jury, has been introduced here 
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before you wherein the following language is used: (I hereby purchase 
from Tom G. Taylor 8t Company four thousand shares of the common 
stock of the company.' The plaintiff insists that that should satisfy you 
that this sale was made by Tom G. Taylor through his agent, J. J. 
Quinby; plaintiff insists, gentlemen, that the evidence shows that Quinby 
was acting as the agent, and that it was known to the company he was 
acting as their agent, so, gentlemen of the jury, if you are satisfied from 
this evidence, and by its greater weight, that the sale was negotiated 
through Tom G. Taylor, by his agent, Quinby, why then you will answer 
the fifth issue Yes. I f  you are not so satisfied, you will answer it No." 

Dr. Ashcraft and Tolle, officers of the Finance Company, were in- 
formed by Jas. L. McXair of the fact that the stock was purchased 
through Quinby and the representations Quinby made to him. They 
told McNair that they would let him know about taking the stock up. 
They did not disavow responsibility. 

1 R. C. L., p. 478, backed by a n~ealth of authorities, says: "Intimately 
connected with admissions that are implied by the acts or conduct of 
the party are admissions by silence or acquiescence. I f  a statement is 
made in the hearing of another, in regard to facts affecting his rights, 
and he makes no reply, it may be a tacit admission of the facts stated." 
State v. Evans, 189 N. C., 235. 

We think there n7as sufficient evidence to be submitted to the jury 
aliunde of Quinby being an agent of Tom G. Taylor and the Finance 
Company. ( I t  is admitted that Taylor was.) The evidence of plain- 
tiff: (1) The stock sold by Quinby to plaintiff was issued by the Finance 
Company and the money received by i t ;  (2) the plaintiff through his 
agent, Jas. L. McNair, informed Jas. 0. Walker, acting president of 
the Finance Company, that Quinby was trying to sell him stock in the 
company; ( 3 )  the statement of Jas. L. McNair that he informed the 
two officers of the Finance Company in regard to facts affecting the 
rights of the company-the representations of Quinby. No reply from 
the officers. They remained silent. We think all these facts sufficient to 
justify the court below in its charge. The agency being established by 
evidence aliunde, the testimony of Jas. L. McNair that Quinby told him 
he was agent, etc., was competent. From the view we take of this action, 
as to the first, second and fifth issues, it is not necessary to discuss the 
interesting questions raised on the other issues. 

The principle laid down in Ginsberg v. Leach, 111 N .  C., p. 15, is as 
follows: '(The Supreme Court will not consider exceptions arising upon 
the trial of other issues, when one issue, decisive of the appellant's right 
to recover, has been found against him by the jury." Hamilton v. Lum- 
ber Co., 160 N.  C., 52; Beck v. Wilkins-Ricks Co., 186 N. C., 215; 
S a m  v. Cochran, 188 N.  C., 734. 
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The court below tried the case with care and caution. 
The other positions taken by the able counsel for defendant on the 

argument and in  the brief, we do not think raises any novel or new 
proposition of law, and are not material for the determination of the 
case. 

The case is a simple action of actionable fraud. The questions of fact 
constituting the fraud were for the jury to determine. The charges of 
fraud were made and abundant evidence, if believed, to sustain them. 
The probative force was for the jury-not us. The issues were found 
for plaintiff. There was sufficient evidence to be submitted to the jury, 
and the overruling of the motion made by defendant, Finance Company, 
for judgment as in case of nonsuit, by the court below, was proper. The 
Finance Company introduced no evidence. The court below gave the 
contentions of both parties clearly and fairly. The law was applied to 
the facts. We see no error in law to disturb the verdict. 

No error. 

ADAMS, J., not sitting. 

L. TV. POOVEY v. INTERNATIONAL SUGAR FEED NUMBER TWO 
COMPANY. 

(Filed 12 May, 1926.) 

1. Health-Food--Cattle-Sales-Implied Warranty. 
The implied warranty that food stuff sold for human cor~sumption car- 

ries an implied warranty that it is wholesome and not deleterious, does 
not apply to a sale thereof for cattle, unaided by statute. 

2. S a m M t a t u t e s .  
Under the provisions of our statute, C.  S., 4724, 4726, 4731, there is an 

implied warranty that foodstuff sold for cattle is reasonal~ly fit for the 
purposes intended, and that it is not composed of harmful or deleterious 
substances that will produce injury or death to the cattle fed therewith. 

3. Same-Evidenc-Nonsuit. 
Evidence to show an implied warranty that foodstuff sold to plaintiff 

was not harmful for cattle; that he had fed this with other foodstuff to 
his cattle, and some died of ptomaine poison, together with evidence of a 
chemical analysis by the State chemist showing that the foodstuff com- 
plained of was harmless, etc.: Held insufficient to be sut~mitted to the 
jury upon the issue. 

CIVIL ACTION before Lane, J., at January Term, 1926, of CATAWBA. 
The plaintiff is the owner of a herd of dairy cattle at  Hickory, N. C., 

and the defendant is engaged in the business of manufactui-ing and sell- 
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ing dairy feeds. The plaintiff had been purchasing this same brand of 
feed from the defendant for about eighteen months prior to December, 
1925, and had been feeding i t  to his cattle. H e  ordered a car of feed 
from defendant, which arrived at Hickory on or about 5 December, 
1924. H e  testified that at  the time of the arrival the "appearance of 
the feed did not appear like the stuff I had been getting. The bags 
were dirty and dusty. I have never had a shipment of that appearance 
before. The bags had been cleaned and seemed to leave a little grease 
on the side of the car, but was all dusty and sifted out all over the car." 

The plaintiff accepted the feed, paid the draft, and took i t  out to his 
dairy barn. H e  then wrote a letter to the defendant, sending a sample 
of the feed, and the defendant, in reply thereto, stated that its chemist 
had examined the feed and there was nothing wrong with it, but that 
they had made a change in the feed by changing the formula in one 
ingredient, and had substituted therefor another which was of greater 
feed value, and that he could go ahead and use it. The plaintiff began 
feeding from this shipment to his cows at the dry barn, and also fed 
them some "wheat straw and some roughness." The feed was given to 
all of his cattle. 

Plaintiff testified as follows: "I began feeding it to my cattle just as 
soon as I heard from this company. I haven't the letter. I suppose in 
about fire days-that would be about 15 or 16  December when I began 
feeding it. I t  was some time the last of December or first of January 
when I noticed the cattle showing symptoms of sickness." Dr. E. J. 
McCoy, veterinary surgeon, was called in to treat plaintiff's cattle some 
time in January, 1925, and diagnosed the disease as ptomaine poisoning. 
H e  further testified that "we usually notice the symptoms develop 
rapidly, while I think the time mould depend on the amount of poison- 
ing. I t  is generally violent in a little while after we notice the symp- 
toms. I have never seen ptomaine poisoning demoralize the nerves that 
control the diaphragm before. I can't account for it any other way. I 
can't say whether it was that or not. I t  was unusual following that 
trouble. I never knew of that particular symptom in a case of ptomaine. 
Ptomaine is brought on by some poison either in food or drink, but it is 
usually in the eating." 

Two of plaintiff's cows died and some of the others became sick, and 
this suit was brought to recover for the value of the cows that died. 

The agent of the defendant, at the time of the death of the cows, took 
up the remaining feed of the shipment and stored i t  in  the city market 
of Hickory, and requested the Department of Agriculture of North 
Carolina to have the feed inspector for the State inspect it. 

The inspector for the State testified as follows: "I made a physical 
examination of the bags and found i t  in very good condition. I t  was 
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wholesome and sweet, no moisture or mould to it at  all that I could 
detect. Thereafter the feed was subjected to a chemical analysis by 
the feed chemist in the Department of Agriculture of North Carolina, 
and the analysis of the feed showed that there was no poisonous or dele- 
terious matter in it, and that the substances actually found by chemical 
analysis were entirely all right and not injurious to cattle. The analy- 
sis agreed with the analysis on the tag attached to the bag by the manu- 
facturer." There was evidence tending to show that the neighbors of 
the plaintiff had purchased some of this feed and that their cows had 
become sick, though none died. There was also evidence to show that 
other neighbors had purchased feed from this particular car and fed i t  
to their cattle with no injurious effects whatever. 

There was a verdict in favor of plaintiff and judgment thereon, from 
which the defendant appealed. 

I!'. B. Cline for phintif. 
Thomas P. Pruitt, Self & Bagby, W .  L. Narshall for defendagt. 

BROQDEN, J. The merit of this case involves two questions: 
(1) I s  there an  implied warranty in the sale of feed for cattle and 

the nature thereof? 
( 2 )  I s  there sufficient evidence of a breach thereof to be: submitted to  

a jury? 
"The authorities are numerous that there is an implied warranty that 

runs with the sale of food for human consumption, that it is fit for food 
and is not dangerous and deleterious.'' Ward v. Sea Food Co., 171 
N. C., 33. 

However, i t  has been held that this principle does not :ipply to sales 
of feed for cattle. For  instance, in Lulcens v. Freiund, 27 Ilan., 664, the 
late Justice Brewer reasoned thus: "Upon what ground is an implied 
warranty rested in  the case of the sale of provisions, which does not 
exist in  the case of a sale of other articles? Obviously it is not upon any 
property grounds, or because thereby the estate of either party is  
affected; but for reasons of public policy, for the preservation of life 
and health, the law deems it wise that he who engages in the business of 
selling provisions for domestic use should himself examine and know 
their fitness for such use, and be liable for a lack of such knowl- 
edge. . . . Regard for human life compels this. I f  the preservation 
of human life and health be, as we think it is, the foundation of this ex- 
ception, then i t  should not be extended to cases in which hcman life and 
health are in no wise endangered." 
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The Luken's case grew out of the fact that a farmer bought a sack of 
bran. I n  some way two copper clasps had gotten in the sack of bran. 
One of plaintiff's cows swallowed the clasps which poisoned and killed 
her. 

The identical principle is held to be the lam in  Dulaney et al. v. 
Jones, 100 Niss., 835: "It is argued with much ability, by the appellees, 
that an implied warranty of soundness arises only in cases where the 
food sold is for human consumption. After a careful consideration of 
the question, our conclusion is that, according to the weight of author- 
i ty in this country, there is an implied warranty of soundness in  the 
case of the sale of provisions intended for human food, but with food 
for other purposes there is no implied warranty of soundness. This is 
put upon the grounds of public policy, the controlling reason being the 
regard for human life and for human health." 

The facts in the Dulaney case, supra, were that the plaintiff sold 
certain feed stuff for the defendant's mules, and that said feed stuff was 
decayed, rotten, unfit and unwholesome, causing sickness among the 
mules and the death of six of them. National Oil Co. v. Young ,  85 
S .  W., 92 (cows killed by eating cotton-seed hulls containing nails and 
pieces of mire) ; XewelZ v. Reid,  189 Mich., 174 (cows killed by eating 
bran which contained arsenic) ; Coyle v. B a h ,  3 Okla., 695; Houk v. 
Byrd,  105 S. W., 1176; Piper Co. v. Oppenheimer, 158 S. W., 777, 
L. R. A,, 1917-F-475; Ann. Cas., 1918-B, 24 R. C. L., 469. 

We think that the correct rule of liability governing such cases is thus 
expressed in the case of Swi f t  (e. Co. v. Redhead, 122 N .  W., 140 (Iowa), 
which involved a sale of cattle feed: "The jury might well have found 
that the purchase of the blood meal for a particular use known to the 
seller, and for which the latter assured the buyer it was suitable, and 
that the buyer relied thereon, and, if so, this amounted to a warranty 
that the article in  question was reasonably fit for the use both contem- 
plated." Reiger v. Worth ,  130 N.  C., 268; Ashford u. Shrader, 167 
N. C., 45; Grocery Co. v. Vernoy ,  167 N.  C., 427; Furniture Co. v. 
Mfg.  Co., 169 N .  C., 41; Register Go. v. Bradshaw, 174 N.  C., 414; 
Farquehar Co. v. Hardzare  Co., 174 N. C., 369; Swi f t  v. Ethem'dge, 
190 N. C.., 162. 

I n  addition to the implied warranty growing out of such sales, there 
is also a statutory warranty created by the provisions of C. S., 4724- 
4726-4731. So that a seller of "commercial feeding stuffs," as defined 
by law., must supply a product reasonably fit for the use contemplated 
by the parties, and also such a product as will measure up to the re- 
quirements of the statute. 

Therefore, the rules of liability in such cases having been established, 
the vital question to be considered is whether or not, in  this particular 
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case, there was sufficient evidence of a breach of the imp'lied or statu- 
tory warranty. The evidence tends to show that in this pr~rticular case 
there were about 400 bags of feed; that plaintiff sold a large portion of 
the feed to other cattle men, who fed it to their cattle. Some of the 
cat,tle in  some of the herds, after feeding, showed signs of sickness. I n  
other herds no ill effect was discovered. The  lai in tiff tes1;ified that he 
began feeding his herd, consisting of about forty head of cattle, about 
the 15th or 16th day of December, and fed it to all of his ca;tle. H e  also 
testified: ('It was some time the last of December or the first of January 
when I first noticed the cattle showing symptoms of sickness. I can't 
tell you the exact date.'' He  further testified, referring to the two cows 
that died, ('1 also fed them some wheat straw and some roughness." 
After the cows died the feed then remaining was taken up by the de- 
fendant and examined by the feed inspector of the Dc,partment of 
Agriculture of North Carolina. H e  testified that he found nothing 
wrong with the bags or with the feed, and that '(the analysi~i agreed with 
the analysis on the tag." Thereafter a chemical analysis was made and 
the result thereof described bv the witness as follows: "I did not find 
any poison or deleterious matter in it. As fa r  as the chemical analysis 
goes the substances that I actually found were entirely all right. I did 
not find anything that has' been found to be injurious to cattle." 

The conclusion from the testimony is  irresistible that the only evi- 
dence of a breach of warranty was t h e  fact that after feeding the product 
for ten days or more two of plaintiff's cows died from what was diag- 
nosed as ptomaine poisoning. No analysis of the stomach of the dead 
cows was made, and it appears from the record that the particular cows 
that died were also fed with "wheat straw and roughness." The mere 
sickness and death of the cows is not sufficient evidence in it,3elf to estab- 
lish a prima facie case of breach of warranty. The doctrine of Ores 
ipsa  loquitur" does not apply to a breach of warranty. Oregon Atdo- 
Dispatch v. Portland Cordage Co., 95 Pac., 499. 

There is no more reason to conclude that the cows died fr3m this par- 
ticular feed than that there was some deleterious or iniurious substance 
in the '(wheat straw or roughness" that was fed to them at the same 
time. "The rule is well settled that if there be no evidence, or if the 
evidence be so slight as not reasonably to warrant the inference of the 
fact in issue or furnish more than materials for a mere conjecture, the 
Court mill not leave the issue to be passed on by the jury." Brown v. 
Kinsey, 81 N.  C., 244; Liquor Co. v. Johnson, 161 N. C'., 77; S. v. 
Prince, 182 N.  C., 790; S. v. Martin, ante, 404. This rule is both just 
and sound. Any other interpretation of the law would un:.oose a jury 
to wander aimlessly in the fields of speculation. 
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W e  hold, therefore, t h a t  the  evidence of t h e  breach of w a r r a n t y  was  
not  sufficient t o  be submitted to  t h e  jury, a n d  t h a t  the  motion f o r  non- 
sui t  should have been allowed. 

W e  a r e  not inadvertent to  t h e  contention of t h e  plaintiff t h a t  t h e  
le t ter  wri t ten by  the  defendant, af ter  the  feed h a d  been delivered, ad- 
vising "there was nothing wrong with t h e  feed . . . go  ahead and  
feed it," constituted a n  express warranty.  Conceding t h a t  th i s  amounted 
t o  a war ran ty ,  i t  was not made  contemporaneously wi th  the  sale, and  
there was neither allegation nor  proof of a consideration t o  support  it. 
Hence, such a contention is  not available i n  th i s  case. Underwood V. 

Car Co., 166  N. C., 458. 
E r r o r .  

MALCOLM, ADMINISTRATOR, V. MOORESVILLE COTTON MILLS. 

(Filed 12 May, 1926.) 

1. Evidence-Pleadings-In Explanation or Modification. 
TT7here in an action to recover damages for the negligent killing of the 

plaintiff's intestate, the plaintiff has introduced a part of the answer, 
the defendant may introduce other parts in explanation or modification 
thereof. 

a. Negligence-Evidence-Instructims. 
The facts and circumstances of each particular case a r e  to be consid- 

ered by the jury in passing upon the issues of negligence or contributory 
negligence arising from the evidence in the case, and an exception to a n  
instruction that the jury should determine the issue a s  they find the 
facts and circumstances justify, will not be sustained when from the 
instruction upon the relevant evidence, they were correct under the appli- 
cation of this principle. 

3. Negligrnce-Contributory Negligence-Evidence. 
An instruction of the trial judge upon the issue of contributory negli- 

gence that the same caution is required of the plaintiff's intestate that  
under substantially the same circumstances would be required of the 
defendant, is not erroneous. 

4. Sam-Instructions-"Ca~tim"-~Vords and  Phrases. 
An instruction upon the issue of contributory negligence that  the 

plaintiff's intestate was required to exercise under the existing circum- 
stances such caution and care as  a man of ordinary prudence should have 
exercised, is not objectionable in the use of the word "caution," the 
word "caution" meaning substantially the same as  the word "prudent," 
and imposes no higher degree of care to be observed by the intestate. 

CIVIL ACTION for  damages, t r ied before Lane, J., and  a jury, a t  August  
Term,  1925, of IREDELL. 
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Plaintiff's intestate was employed by the defendant to clean the cloth 
room and to fill fire buckets which hung on posts in the mill. These 
buckets were filled with water as a means of fire protection. They were 
suspended from hangers which were about 6y2 feet high and were to be 
filled every Monday. I n  filling the buckets plaintiff's in.:estate used a 
keg for stepping up to put in  water. The post upon which the water 
bucket hung was between 2% and 4 feet from the revolving shaft of a 
tentering machine. On 4 February, 1924, the plaintiff, i.n the line of 
his duties in  attempting to fill the water buckets, was caught by the 
revolving shaft and so seriously injured that as a result thereof he died 
two days later. There was a conflict of testimony as to whether or not 
there were safe approaches to these posts from which the water buckets 
were suspended. 

There was also evidence from the defendant's witness t i a t  plaintiff's 
intestate in  approaching this water bucket, raised a rope and attempted 
to step over this revolving shaft, and that in doing so his clothing was 
caught and the injury complained of inflicted. 

At the time of his death the plaintiff was about 41 year's of age, and 
had been working at  the mill for some time. 

The issues and the answers of the jury thereto were as follows: 
(1) Was the death of plaintiff's intestate caused by the negligence of 

defendant as alleged in  the complaint? Answer: Yes. 
(2) Did plaintiff's intestate by his own negligence conixibute to his 

death as alleged in  the complaint? Answer: Yes. 
( 3 )  What damages, if any, is plaintiff entitled to recover from the 

defendant ? Answer : . .. .. . . .. .. .. . .. 
Judgment was entered upon the verdict that the plaintiff take nothing 

by his action, from which judgment the plaintiff appealed. 

Burcn Jurney, J .  W .  Sharpe, Marvin L. Ritch, J .  F. Flowers for 
plaintiff. 

2. V .  Turlington, Crier & Crier for defendant. 

BROGDEN, J. The plaintiff introduced in evidence a part of para- 
graph five of the answer, as follows: "He was caught in a revolving 
shaft and received injuries resulting in his death." Thereafter the de- 
fendant offered in evidence a portion of the fifth paragraph of the 
answer, from which said admission was taken, as follows: "Defendant 
admits that owing to the carelessness and negligence of plaintiff's intee- 
tate, as hereinbefore alleged, he was caught in a revolving shaft and 
received injuries resulting in his death." 

The plaintiff excepted to the action of the trial judge in  permitting 
the defendant to offer the portion of paragraph five of its answer re- 
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ferred to. This exception cannot be sustained. I t  is true that a plain- 
tiff can offer in evidence the portion of the answer of his adversary 
which contains an allegation or admission of a distinct or separate fact 
without introducing qualifying or explanatory matter contained in such 
portion. But it is also true that, while the plaintiff may not be com- 
pelled to offer such explanatory matter, the defendant has a right to do 
so when such allegation or portion thereof tends to modify or limit the 
allegations or admissions offered by his adversary. Weston v. Type- 
writer Co., 153 N.  C., 1 ;  White v. Hines, 152 N. C., 279; Jones v. R. R., 
176 N. C., 268; Wade v. Contracfing Co., 149 N .  C., 177. 

Plaintiff also excepts to the following instruction of the trial judge: 
('As you find the facts and the circumstances to justify." The whole 
paragraph from which these words are selected is as follows: "So, upon 
these allegations and denial three issues arise which are submitted to 
you. They are questions, in other words, for you to answer, as you 
find the facts and the circumstances to justify." This exception is 
untenable for the reason that in substance the judge was instructing the 
jury that negligence or contributory negligence could be established by 
circumstantial evidence. "Negligence is necessarily a relative term, 
and depends upon the circumstances of each particular case. What 
might be negligence under some circumstances at some time or at  some 
place may not be negligence under other circumstances or at any other 
time and place. ,411 the surroundings or attendant circuinstances must 
he taken into account if the question involved is one of negligence." 
~ o r q t h  v.  Oil Co., 167 N .  C., 182; Drum v. Jfiller, 136 N.  C., 215. 

The plaintiff further excepts to the following instruction of the trial 
judge: "The same definition of negligence applies in regard to this issue 
as i t  does in the other." The whole paragraph from which these words 
are selected is as follows: "The second issue is, Did the plaintiff's intes- 
tate by his own negligence, contribute to his death as alleged in the 
answer? Now, the burden of that issue is upon the defendant, Cotton 
Mill Company, to satisfy you by the greater weight or preponderance 
of the evidencc that the deceased was guilty of contributory negligence, 
that is of such ncgligence and lack of care on his own part as con- 
tributed to his death. The same definition of negligence applies in 
regard to this issue as it does in the other." 

This exception is untenable. "There is really no distinction or essen- 
tial difference between negligence in the plaintiff and negligence in  the 
defendant, except the plaintiff's negligence is called contributory negli- 
gence. The same rule of due care, which the defendant is bound to 
observe, applies equally to the plaintiff." Moore v. I ron  Works,  183 
N. C., 439. 
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Plaintiff further excepts to the following instruction of the trial 
judge: "Cautious person would have been expected to exercise under all 
circumstances, and if he failed to exercise such care as that for his own 
safety and by such failure contributed to his death, if his own negli- 
gence, operating and concurring with the negligence of ;he Mill Com- 
pany brought about his death, then this administrator could not recover 
damages for it, it would bar a recovery." The whole paragraph from 
which these words are selected, is as follows: "The deceased owed the 
duty to himself, the law says, to use reasonable care for his own safety, 
that is, such care as a reasonably prudent, cautious person would have 
been expected to exercise under all the circumstances, a r d  if he failed 
to exercise such care as that for his own safety and by such failure con- 
tributed to his death,if his own neg1igence)operating and concurring with 
the negligence of the Mill Company brought about his death, then this 
administrator could not recover damages for it, it would bar a recovery." 

The  lai in tiff insists that the word "cautious" used in the instruction 
referred to, imposed a higher degree of care upon the plaintiff's intestate 
than required by law. I n  other words, the plaintiff's con ention is that 
the word "cautious" means more than prudent. There ma,y be an  infini- 
tesimal shade of difference between cautious and prudent, but a reason- 
ably prudent person and a reasonably cautious person are substantially 
the same and the words possess identical significance for all practical 
purposes. Certainly the words "prudent" and "cautious" are used inter- 
changeably in defining negligence. Thus in Tudor v. Bowsn, 152  N. C., 
443, it is said: "A want of caution to avoid injury, whe1.e the duty to 
exercise caution is incumbent, and a reckless or heedless use of a danger- 
ous agency in a locality where the peril from its use is obvizms, constikte 
breaches of duty which may become, when causing injury, actionable 
negligence. I n  Hamilton v. Lumber Co., 160 X. C., 53, the jury was 
instructed as follows: "He (plaintiff) is required to exercise reasonable 
caution and prudence himself, because it is his duty to 'ake notice of 
conditions which surround him. and he must exercise l,he care of a 
reasonably prudent man." " 

There are other exceptions in the record as to the arraying of the 
contentions of the parties, but we find in these exceptions no error. I t  
should be noted, however, that at the conclusion of the charge one of 
plaintiff's counsel stated to the court that he did not think the court had 
fully stated the contentions of the plaintiff as to the wry the injury 
happened and as to the way Malcolm went to the post and as to what 
Thomas (witness) saw him do. The court stated that he had given the 
contentions as the counsel had argued them to the jury and declined to 
call the jury back for further instruction, to which the plaintiff excepted. 
The case on appeal was settled by the judge and the f i ~ d i n g  of fact 
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therein appear ing  t h a t  h e  h a d  stated t h e  contentions of plaintiff a s  "the 
counsel had  argued them t o  the  jury," is  conclusive because t h e  record 
imports  verity. Allen v. ~ V c L e n d o n ,  113 N. C., 320; S. v. Harris, 181 
Pu'. C., 608. 

W e  h a r e  given al l  t h e  exceptions noted i n  t h e  record careful  examina- 
tion. T h e r e  was  eridence of negligence a n d  of contr ibutory negligence. 
T h e  charge of t h e  t r i a l  judge substantially declared t h e  rules of l a w  
governing the  case and  correctly applied t h e  l a w  t o  t h e  facts. Under  
conflicting evidence the  j u r y  h a s  found  t h e  facts  and  t h e  record presents 
no e r ror  sufficient t o  inval idate  t h e  verdict a n d  judgment  thereon. 

N o  error .  

F. AI. ARMSTRONG, TRUSTEE IN BANKRUPTCY O F  THE ESTATE O F  M. J. 
BLAPLOCK, BANKRUPT, v. JACOB POLAKAVETZ. 

(Filed 12 May, 1926.) 

1. Clerks of Court-Judgments-Appe J--CourtsJuriscliction, 
An appeal from the judgment of the clerk upon the pleadings carries 

the matter de n o w  to the Superior Court. 

2. Compromise and  S e t t l e m e n M a n s i d e r a t i o n  - Claim and  Delivery- 
Actions. 

A compromise by the parties to an action concerning the disposition of 
property, the subject of claim and delivery, is  upon a valuable considera- 
tion and enforceable. 

3. Actions-Compromise and  SettlementContracts-Writing. 
A compromise of a disputed matter in litigation is an agreement 

whereby the parties make concessions among themselves, in consideration 
of each giring up certain rights claimed by them, and i t  is not ordinarily 
required that the agreement be reduced to writing. 

4. Appeal and  Error--Objections and Exceptions-Issues-Pleadings- 
E v i d e n c e T r i a l  by Jury.  

Where on appeal from a judgment of the clerk of the Superior Court it  
aprjears that the appealing party has not answered the allegations, suffi- 
cientIy aIleged, of a compromise and settlement had between the parties, 
or offered evidence to the contrary, or tendered an issue, etc., no issue of 
fact is raised requiring the determination of a jury, and the matter pre- 
sented is one of law or legal inference. 

APPEAL f r o m  Lane, J., a t  October Term, 1925, of MONTGOMERY. 
Affirmed. 

The court  below rendered t h e  follorving judgment:  "This cause com- 
ing  on t o  be heard  before me, and  being heard, a t  Chambers, September 
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Term, of Xontgomcry County Superior Court, and it appearing to the 
court that this is an appeal from a judgment rendered in  this action by 
the clerk of this court in favor of the defendant herein, from which the 
plaintiff hcrein appealed, and it further appearing to the court from the 
affidavits and exhibits filed herein and submitted to the court that the 
controversy between the parties hereto arises out of disputed claim to 
the title and right of possession of a cut-off wood saw described in tho 
claim and delivery proceeding filed herein, after hearing the conten- 
tions of the parties, the court finds the following facts: 

1. That prior to the judgment signed by the clerk aforesaid, and from 
which the plaintiff appealed, the said plaintiff submitted to a voluntary 
llonsuit in the above-entitled action. 

2. That the subject-matter of this suit and the right and title to the 
same, and the possession thereof, is in the jurisdiction and control of 
the Bankruptcy Court of the United States District Court for the 
Western District of North Carolina, Greensboro; that the said court 
had assumed and acquired jurisdiction of the said proplzty and con- 
troversy between the parties before the rendition of the judgment herein 
appealed from. 

3. That the defendant herein has filed his claim, as a creditor of the 
bankrupt, M. J. Blaylock, for the subject-matter of this suit, with the 
referee in bankruptcy in the said United States District Court. 

I t  is, therefore, on motion of plaintiff, ordered, adjudged and decreed, 
that the judgment rendered in this action by the said clerk be, together 
with this action, dismissed, and that the defendant pay the costs of this 
action to be taxed by the clerk." 

From the judgment rendered defendant excepted, assigned error and 
appealed to the Supreme Court. The necessary facts will be set forth 
in the opinion. 

Chm. A. Arn~sfrong for plaintif. 
13. 8. Hurley and CT. V .  Fesperman for defendant. 

CLARKSON, J. Plaintiff brought action in  Montgomery C!ounty, before 
the clerk and against the defendant, on 7 April, 1929, and sued out the 
provisional or ancillary remedy of claim and delivery, m,ide the usual 
affidavit and bond and had the sheriff to seize "one wood saw, frame and 
all attachments thereto belonging, bought from J. Polak.avetz by the 
said bankrupt, M. J. Blay l~ck . '~  The sheriff, after holdjng the prop- 
erty three days, defendant giving no undertaking, turned same over to 
plaintiff. 

On 4 May, 1925, the plaintiff before the clerk took a voluntary non- 
suit. 
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On 14 September, 1925, over four months after, the clerk rendered 
the following judgment : 

"This cause coming on to be heard, and being heard before the Hon- 
orable Clerk Superior Court of Montgomery County, Edgar Haywood: 
Whercas the plaintiff, through his attorney, Chas. A. drmstrong, sub- 
mits to a judgment of voluntary nonsuit: I t  is therefore adjudged and 
decreed that the defendant recover the property taken by the said plain- 
tiff in this action, and if the return of property cannot be had, then the 
value of the property, which is $200, be collected from the sureties in 
this action, and the cost of this action be taxed by the clerk. 

Sureties being J. W. Lemons and Ivey C. Nance. - 
I t  is further shown by the court records that no verified complaint has 

ever been filed by the gaintiff in the above action. 
I n  carrying out the intention of this judgment it is ordered that execu- 

tion issue against the plaintiff and his sureties if the property cannot 
be had." 

Plaintiff excepted to the judgment and appealed to the judge of the 
Superior Court on the following grounds: 

"1. For the said judgment was rendered without proper and lawful 
notice to the plaintiff, neither plaintiff nor his counsel being present. 

"2. For all the matters and differences in distmte between the aartiea 
hereto were duly settled and compromised between the plaintiff and the 
defendant prior to the rendition of this judgment, as fully appears by 
affidavits hereto attached and marked Exhibits A, B, and C." 

The record shows, uncontradicted : 
(1) That on 10 April, 192.5, the defendant made out and on 22 bpril ,  

1925, filed with the referee in bankruptcy, I n  re  M. J. Blaylock, in Bank- 
ruptcy, a claim for the very property taken by plaintiff in claim and 
delivery and in the claim filed by defendant he made oath: "Rent of 
machine and sale thereof, to wit, wood saw, more particularly set 
forth in the itemized account hereto annexed and made a part of this 
proof." I n  the itemized account is set forth '(Sale of machine $237.01." 

(2) The affidavits of F. hf. drmstrong, corroborated by Ivey C. Nance, 
were to the effect: That the defendant did not want to contest the claim 
and delivery proceeding which plaintiff had brought for the machine; 
that plaintiff was authorized to dispose of same and get what he could 
out of the machine, and he would relinquish all right and possession to 
the machine, and that he would file his claim for the value of the 
machine in the bankruptcy court; that he did not want to go to the 
expense of paying court  costs and employing lawyers; that immediately 
after the agreement and compromise, plaintiff took a nonsuit in the 
action with claim and delivery and paid the cost; took the machine and 
shortly after defendant filed his claim for the "rent of machine and 
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sale thereof," with the referee in bankruptcy; that the agreement and 
compromise between the parties, plaintiff and defendant, were carried 
out long before the judgment of the clerk on 14 September, 1925, now 
in controversv. 

The defendant makes the following assignments of error: 
"The trial judge should have overruled motion of the p!.aintiff to dis- 

miss the judgment as rendered by the clerk of Superior Court. 
"That there was error in the order of the court allowing the motion 

to be made by the defendant to dismiss in this action. 
"That the court erred in allowing counsel for plainti*! to introduce 

an affidavit showing that the case had been entered into a compromise 
between plaintiff and defendant. 

"That there is error in the judgment of the court, in that the same is 
contrary to the evidence and contrary to the law." 

Plaintiff was in his rights in appealing from the clerk of the Superior 
Court, and when in  the Superior Court before the judge the whole 
matter was properly before that court to make all lawful orders, judg- 
ments and decrees. Trust Co. v. Pumpelly, ante, 675. 

The case when in  the Superior Court presented no issue of fact. The 
plaintiff's affidavits were uncontradicted, no demand for a jury trial. 

Defendant says that Constitution of North Carolina, Art. I, sec. 17, is 
applicable : "No person ought to be taken, imprisoned or disseized of his 
freehold, liberty or privileges, or outlawed or exiled, or in any manner 
deprived of his life, liberty or property, but by the law of i,he land." 

The affidavits treated in the nature of a complaint alleged a compro- 
mise contract, if denied, raised an issue of fact and upon demand made 
defendant would have been entitled to a jury trial on the issue. NO 
denial was made and no demand for a jury to pass on the issue of fact. 
Defendant waived his right. By analogy i t  has been repeatedly held in 
this jurisdiction that in reference cases this right may bc: waived as in  
Driller Co. v. Worth, 117 N. C., at p. 520: "Where a party promptly 
insists upon reserving his right and causes his objection to be entered of 
record, when the compulsory order of reference is made, he may still 
waive by failing to assert it in his exceptions to the referee's report. 
Harris v. Shafer, 92 N. C., 30; Yelverton v .  Coley, 10:. N. C., 248." 
Baker v. Edwards, 176 N. C., at p. 231; S. v. Lackey, ants, 571. 

I n  5 R. C. L., p. 878, it is said: "It is the duty of courts rather to 
encourage than to discourage parties in resorting to compromise as a 
mode of adjusting conflicting claims; and the nature or extent of the 
rights of each should not be nicely scutinized. Courts should, so far 
as they can do so legally and properly, support agreements which have 
for their object the amicable settlement of doubtful rights by parties; 
the consideration of each agreement is not only valuable, but highly 
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meritorious. They are encouraged because they promote peace, and 
when there is no fraud, and the parties meet on equal terms and adjust 
their differences, the court will not overlook the compromise, but will 
hold the parties concluded by the settlement. Courts of equity, like 
courts of lam, do not discountenance compromises of doubtful claims, 
much less of suits actually instituted for litigating such claims. Such 
a rule mould tend to defeat and discourage all compromise. Equity 
favors amicable adjustments, and will not disturb them unless its juris- 
dictions invoked in favor of one without knowledge at  the time, by 
satisfactory evidence of deception, fraud or mistake." 

This has always been the policy of this State borne out by numerous 
authorities. Sutton v. Robeson, 31 N.  C., 380; W i l l i a m  v. Alexander, 
39 N.  C., 207; Mayo v. Gardner, 49 N.  C., 359; Barnuwell v. Threud- 
gill, 56 N.  C., 58; York v. Westall, 143 N. C., 276; Peyton v. Shoe Co., 
167 N. C., 280. 

I n  Beck v. Wilkilzs-Ricks Co., 186 N.  C., 214, it is said: "In Mayo v. 
Gardner, 49 N.  C., 359, this Court said, by Chief Justice Nash: 'In re 
Lucy, 21 Eng. Law and Eq. Rep., 199, it was decided that, to sustain 
a compromise, it was sufficient if the parties thought, at  the time of 
entering into it, that there was a bona fide (or real) question between 
them, though in fact there was no such question.' The law favors the 
settlement of disputes, as was said in that case. I t  is stated in  9 Cyc., 
345, that 'the compromise of a disputed claim may uphold a promise, 
although the demand was unfounded,' citing numerous cases in the notes 
to sustain the text.'' 

We cannot sustain the defendant's assignments of error. There is no 
law requiring a compromise contract like the one under consideration to 
be put in writing. A compromise is any agreement by which a contro- 
versy is terminated in consideration of mutual concessions. I n  the 
present case the contract was executed and the performance by each fully 
carried into effect. The parties were involved in a law suit and each 
agreed upon terms satisfactory to themselves to settle the controversy, 
and each carried out with the other their mutual or reciprocal agree- 
ments. 

Tho law encourages and looks with favor on litigants adjusting dif- 
ferences-compromises like the present one have been held binding from 
time whence "the memory of man runneth not to the contrary." I t  is 
constantly done between litigants to their credit and good judgment. 
The finest exhibition of a generous settlement was made when there was 
a strife between the herdsmen of Abram's cattle and Lot's cattle. The 
patriarch Abram said: "For we be brethren. I s  not the whole land 
before thee? separate thyself, I pray thee, from me: if thou wilt take 
the left hand, then I will go to the right; or if thou depart to the right 
hand, then I will go to the left." Gen., ch. 13, part v. 8 and v. 9. 
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T o  the same effect a re  settlements i n  cases relating to the adjustment 
of family disputes. Courts will not closely scrutinize the considera- 
tion when the purpose is  to protect and preserve the peace and honor of 
the family or the family property. Thse v. Hicks, ante, 6139. 

As said, the affidavits could have been controverted if untrue, and an 
issue of fact tried before a jury if demanded. This  wag not done by 
defendant. The  affidavits were undisputed and, under the facts and 
circumstances of this case, permissible. I f  controverted arid on demand, 
a n  issue of fact could have been submitted to a jury. The  case being 
before the proper tribunal, the parties being sui juris, the proof of set- 
tlement and compromise was proper. 

I t  may not be amiss to call attention to the proper form of a judg- 
ment i n  cases of this kind-claim and delivery. Tmst Co. v .  Hayes, 
ante, 542. 

We think, for  the reasons given in  this opinion, the j d g m e n t  of the 
court below correct. 

Judgment affirmed. 
-- 

MRS. J. P. THOMAS v. PAUL IT.  ROGERS. 

(Filed 12 May, 1926.) 

1. Deeds and Conveyances-Restrictions - Covenants - 1)eve lopmen t  
Corporations. 

Where a corporatiori has developed suburban property and sold it to 
various purchasers with covenants and restrictions in some of the deeds 
as to the class of residences to be built thereon, but under no general 
scheme in this respect, the right to enforce these restrictions rests only 
with the corporation, and not with the purchasers of lots who have taken 
title from the corporation. 

2. SamHorporation-Dissalution-Tnrstees- Survivorship - Releases 
-Consideration. 

Upon the dissolution of a corporation that has developed and sold land 
into lots without a general scheme for restrictions uwn  the class of 
buildings to be erected, but some of the deeds given by it contain restric- 
tions, upon the dissolution of the company, trustees duly appointed to 
wind up its affairs, may execute a valid release to a purchaser under a 
deed containing the covenant, and the trustees holding such right as  
joint tenants in dissolution, the release thereof by the survivor is valid 
and enforceable. On this appeal, the question of a valuable considera- 
tion is not presented. 

CLARKSON, J., did not sit. 

APPEAL by defendant from Llarding, J., at  March Term, 1925, of 
MECKLEKBURQ. Affirmed. 
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Action to enforce, by decree of specific performance, contract in 
writing, by which defendant agreed to accept from plaintiff, as lessor, 
a lease conveying to defendant, as lessee, the possession and use of a 
certain lot of land situate in the city of Charlotte, free and clear of 
building restrictions, and restrictions affecting the use and occupancy 
thereof for business purposes, for a period of ten years. The lease, in 
writing, tendered by plaintiff to defendant, was in all respects suffi- 
cient, in form, to comply with the contract between plaintiff and de- 
fendant, with respect thereto. Defendant contended that by reason of 
certain restrictions, contained in a deed under which plaintiff derived 
title to the said lot of land, plaintiff mas unable to comply, and therefore 
had not complied with her contract with him; that she was, therefore, 

, not entitled to the decree. 
Upon facts agreed, judgment was rendered as prayed for by plaintiff. 

From this judgment defendant appealed to the Supreme Court. 

Til let t ,  Ti l let t  & Kennedy,  and Taliaferro & Clarlcson for plaintiff 
Carrie L. McLean for defendant. 

CONNOR, J. The lot of land involved in this action consists of lot 10, 
and part of lot 9, in Block 1, as shown on the map of the property of 
Highland Park Company, recorded in Book 127 at page 47, in the 
office of the register of deeds of Mecklenburg County. The said lot 
fronts on the north side of East Fourth Street, about 115 feet, and lies 
on the west side of Hawthorne Lane, about 111 feet. This lot was 
originally owned by the Highland Park Company, a corporation. Plain- 
tiff is now the owner of the lot, having deri~-ed her title thereto from 
a deed exe~uted by the Highland Park Company. This deed contains 
an express covenant that the party of the second part, his heirs and 
assigns shall use the lot of land therein conveyed for residence purposes 
only, and that any residence erected thereon shall cost not less than the 
sum specified therein. There is no provision in said deed providing 
for a forfeiture, or for a rererter upon breach of the conditions or cove- 
nants in the deed. 

Block 1, which includes the locus in quo, and was originally owned 
by the Highland Park  Company, was laid off into twenty lots by the 
said company. Some of these lots were conveyed by said company, by 
deeds, containing no restrictions as to the purposes for which the gran- 
tees, their heirs and assigns, might use them, while some of the lots, 
including the lots which form the locus in quo, were conveyed by deeds 
which contained restrictions that they should be used only for residen- 
tial purposes and that residences erected thereon should cost not less 
than sums specified in the deeds. At the time Block 1 was laid off and 
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platted into lots, the Highland Park Company owned a large body of 
land, outside the city limits of Charlotte, but adjacent thereto. This 
tract of land was laid off into blocks, which were divided into lots. These 
lots have been sold and conveyed, some by deeds with lestrictions and 
some by deeds without restrictions. All except two of the deeds of the 
Highland Park Company, in which any condition or rmestriction rela- 
tive to the use and occupancy of the lands conveyed therein were in- 
serted, contained the following provision, to wit: "The pmty of the first 
part expressly reserves to itself all rights, privileges and easements in 
and upon its said property not expressly granted to tht? said party of 
the second part.'' 

On 2 April, 1915, the Secretary of State of North Cerolina issued a 
certificate of dissolution of the Highland Park Compmy, which has 
been duly recorded. All of the debts of said company have been paid, 
and the surplus of its assets distributed among its stockholders. Of the 
three directors of said corporation, who upon the issuance of the certifi- 
cate of dissolution became trustees in dissolution, two lave  since died. 
The surviving trustee, and the executors of the two who have died, have 
executed releases to the plaintiff of any and all rights which the High- 
land Park  Company had in and to the locus in quo by virtue of the cove- 
nants, conditions or restrictions in the deed under which plaintiff owns 
the same. A similar release has been executed by all the ~mrviving stock- 
holders of said corporation. 

The court being of opinion and finding as a matter of law that upon 
the facts agreed, the plaintiff has and can convey to defendant the unre- 
stricted use and occupancy of said lots 9 and 10 of Block 1, as shown on 
map recorded in Book 127, page 47, in the office of the register of deeds 
of Mecklenburg County, free and clear of any conditions and restric- 
tions affecting or limiting the use and occupancy theresf, ordered, ad- 
judged and decreed that defendant specifically perform his contract with 
plaintiff for the lease of said premises. 

The right of plaintiff to maintain an action for the specific perform- 
ance by defendant, of a contract for the lease of land is not questioned 
by defendant in  this action. The contract, upon which this action is 
founded, is clear, and the lease tendered is in all respects, as regards 
form, in  full compliance with the provisions of the contract. 25 R. C. L., 
284; Bennett v. Moore (Neb.),  194 N. W., 802, 31 A. L, R., 495; Hotel 
Corp. v. Real Estate 6'0. (Fla.), 103 So., 403; F. & W. Grand Stores v.  
Eiseman (Ga.), 127 S .  E., 872. I f  the covenant or restriction in  the 
deed is valid and enforceable by the grantor or his assigns, a lease for 
ten years must be held to be a breach thereof. Blue v. Wilmington, 186 
N. C., 324. 
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All the questions presented by this appeal have been considered and 
decided by this Court in Snyder v. Heath, 185 N.  C., 362, except that 
involving the effect of the releases executed in the instant case by the 
surviving trustee in dissolution, by the executors of those who are dead, 
and by the surviving owners of stock in said corporation at time of its 
dissolution. I t  is there held upon practically theidentical facts appear- 
ing on this record that no uniform scheme of development of its prop- 
erty, either as to the blocks or as to the entire tract, had been adopted 
by the Highland Park Company, and that the grantees of said company 
in  deeds for other lots sold and conveyed by the company, either before 
or subsequent to the deed to plaintiff, whether such lots were in the same 
block or not, had no right to insist upon the performance of the condi- 
tions in said deed, or to enforce the restrictions contained therein. The 
trustees in  dissolution of the Highland Park Company, the only party 
who would have had the right to insist upon the performance of said 
conditions or to enforce said restrictions, had, by proper deed, released 
  la in tiff and the lot from said conditions and restrictions. I t  was held 
that plaintiffs in that case had and could convey their lots free and clear 
of any and all conditions and restrictions affecting or limiting the use 
and occupancy of the said lots. The decision of this Court in Snyder v. 
Heath is-determinative of the questions presented by this appeal unless 
i t  shall be held that releases of the rights of the Highland Park Com- 
pany were necessary, and that the releases set out in the record are not 
effective for that purpose. 

Upon the dissolution of the Highland Park Company, the directors, 
three in number, became trustees of said company, with full power to 
settle its affairs, collect the outstanding debts, sell and convey the prop- 
erty, and after paying its debts, divide any surplus money and other 
property among the stockholders. C. S., 1194. I t  is clear that a release 
executed by the three trustees to plaintiff would have been effectual to 
bar any right which they or the corporation had to enforce the restric- 
tions in the deed under which plaintiff held the locus i n  quo. I t  is so 
held in  Snyder v. Heath, supra. These trustees held as joint tenants, 
with the right of survivorship incident to their tenancy. C. S., 1736. 
Webb v. Borden, 145 N. C., 188; Cameron v. Hicks, 141 N.  C., 21; see 
C. S., 2582. The release of the surviving trustee was effectual to bar 
the right of the Highland Park Company, or any one claiming under 
said company, in or to any interest in the locus in  quo  by reason of the 
covenants, conditions or restrictions in  plaintiff's deed. 

I t  is not necessary for us to decide upon this record whether the High- 
land Park Company, th'e only party who could have enforced the restric- 
tions, or who could have had any relief for a breach of the covenants b~ 
the plaintiff, having been dissolved and having ceased to exist, any 
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release was required in order to relieve plaintiff or the lot of the burden 
imposed by the restrictions and conditions in the deed. I n  order to 
determine this appeal, i t  is sufficient to hold, as we do, that the Highland 
Park Company alone had the right to recover for breach of the cove- 
nants in  the deed, or to enforce the restrictions; upon its dissolution, all 
rights in that respect passed to and vested in  the trustee$ in  dissolution 
as joint tenants, with the right of survivorship incident to their title 
and estate. The releases executed by the executors of trustees who are 
dead, have no force or effect. 

The releases by the surviving owners of stock in  the (corporation, at  
the time of its dissolution, while probably not essential, preclude any 
question as to the validity of the release by the surviving trustee upon 
the ground that there was no consideration for such release. We do not 
think the instant case can be distinguished upon the facts Erom Snyder v. 
Heath. Upon the authority of that case, the judgment is 

Affirmed. 

CURESON, J., did not sit. 

MRS. IDA McMANUS v. A. W. McMANUS. 

(Filed 12 May, 1926.) 

The complaint must allege facts sufEcient to constitute a good cause of 
action under the provisions of C.  S., 16@7, when the wife proceeds there- 
under, for the court to allow her from the estate or earnings of her hus- 
band a reasonable support and counsel fees, and when the wife alleges 
only that she has left her husband because he failed to fulfill his promise 
to supply her with certain conveniences, it is insufficient. 

2. S a m ~ o m m o n  Law-Husband's Cross-Action-Apptl and E r r o h  
Procedure. 

The provisions of C. S., 1667, are cumulative to the rizhts of the wife 
at  common law for alimony pendente Zite, and when the common-law 
right thereto is available to her in her husband's cross-action for divorce, 
C .  S., 1666, it is necessary for the trial judge on appeal to the Supreme 
Court to find the facts upon which he bases his order, and where it does 
not appear that the order for alimony has been made in the wife's suit 
under C .  S., 1867, or the husband's cross-action, G. S., 1666, and it does 
not appear that the wife was thereto entitled, the order will be reversed 
and remanded to be further proceeded with. 

3. Same. 
The voluntary abandonment by the wife of her husband without legal 

justification, will not entitle her to alimony in her suit for divorce from 
bed and board, under the provisions of C. S., lW(1). 
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APPEAL by defendant from order of Bryson,  J., at September Term, 
1925, of MECRLENBURG. Reversed and remanded. 

Plaintiff and defendant were married on 25 August, 1924. This 
action was begun on 12 June, 1925, by plaintiff to have a reasonable sub- 
sistence allotted and paid or secured to her from the estate or earnings 
of defendant, under the provisions of C. S., 1667. Defendant answered 
plaintiff's complaint and also filed a cross-complaint in which he prayed 
that he be granted a divorce from bed and board from plaintiff. C. S., 
1660(1). 

At September Term, 1925, the court, after hearing the pleadings, and 
the evidence offered by both plaintiff and defendant, ordered that d e  
fendant pay to plaintiff on the first day of each month thereafter, until 
the final adjudication and termination of the cause, the sum of fifty 
dollars, as alimony pendente lite; it was further ordered that defendant 
pay to the attorneys of plaintiff the sum of one hundred dollars as 
counsel fees to enable plaintiff to prosecute her action. 

Defendant excepted to this order and appealed therefrom to the Su- 
preme Court. 

N o  counsel for plaintif f .  
~Stewarf,  M c R a e  & Bobbi t t  for defendant .  

CONNOR, J. I t  does not clearly appear from the record whether the 
order from which defendant has appealed to this Court was made in the 
principal action of plaintiff against defendant, for alimony without 
divorce, under C. S., 1667, or whether i t  was made in defendant's cross- 
action against plaintiff, for divorce from bed and board, upon his allega- 
tion that she has abandoned him. C. S., 1660(1). 

I n  an action for alimony without divorce, instituted by the wife against 
the husband, under C. S., 1667, an order requiring the husband to pro- 
vide, out of his estate or earnings, for the temporary support of his 
wife, pending the trial and final determination of the issues involved in 
the action, may be made by the resident judge, or by the judge holding 
the courts of the district in which the action is pending. I f  the husband 
has separated from his wife, he must support her according to his means 
and condition in life, taking into consideration the separate estate of 
the wife, until the issues can be determined by a jury, notwithstanding 
his contention that he was justified in leaving her;  he is not relieved of 
his legal duty to support her, pending a determination of the truth of 
such charges, unless he alleges and the judge finds that the wife has 
committed adultery. Public Laws 1923, ch. 52. I t  is immaterial what 
counter charges, other than that she has committed adultery, the hus- 
band makes against his wife. There is no specific statutory requirement 
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that the judge shall find the facts as a basis for his order providing for 
the temporary support of the wife, except when her adultery is alleged 
by the husband as a bar to her recovery, or as a basis for his judgment 
providing a reasonable subsistence, out of the estate or earnings of the 
husband, after the issues have been determined in her favor by the jury. 
Allen v. Allen,  180 N .  C., 465. This rule, however, does not dispense 
with the necessity of allegations in the wife's complaint, of facts suffi- 
cient to constitute a good cause of action under the statute. Price v. 
Price, 188 N.  C., 640; Horton  v. Horton,  186 N.  C., 332; Garsed v. 
Garsed, 170 N. C., 672. I f  the facts aIleged in  the complaint are suffi- 
cient to entitle her to relief as provided by the statute, a;? order for her 
temporary support, and counsel fees, out of the estate or earnings of the 
husband, pending the final adjudication, should be made by the judge. 
I f  the complaint does not allege sufficient facts to cor~stitute a good 
cause of action under C. S., 1667, an order for temporary support and 
counsel fees, pending the trial of the issues, or a judgmert requiring the 
husband to provide reasonable subsistence and counsel fees for the wife 
after the issues have been determined in her favor, is eriVoneous. 

I n  an action brought by the wife against the husband, for divorce 
from the bonds of matrimony, or from bed and board, an order for the 
payment by the husband to the wife of alimony pendente lite may be 
made by the judge under C. S., 1666; such an order may also be made 
in an action brought by the husband against the wife for divorce, not- 
withstanding the statute provides for the payment of alimony pendente 
lite by the husband only when a married woman applies to a court for 
divorce. The statute is remedial in,i ts  nature, affirmative in its terms, 
and cumulative in its effect; it does not conflict with or abrogate the 
common law. Medlin v. Medlin,  175 R. C., 529. Whether an order for 
alimony pendente lite is made in an action brought by the wife against 
the husband, under C. S., 1666, or in an action brought by the husband 
against the wife, by virtue of the principles of the common law, the 
judge must find the facts upon which he bases his order for alimony 
pendente lite. Price v. Price, 188 N.  C., 640; Easeley v. Easeley, 173 
N. C., 530; Zimmerman  v. Zimmerman,  113 N. C., $32; Moody v. 
Moody,  118 N.  C., 926. An order for the payment by the husband to 
the wife of alimony pendente lite, is subject to review, upon appeal, by 
this Court, when made either under C. S., 1666, in an action brought by 
the wife against the husband, or under the principles of the common 
law, in an action brought by the husband against the wife. An order 
for the payment of alimony pendente lite, made in an action for divorce, 
either from the bonds of matrimony or from bed and b3ard, without a 
finding by the judge of the facts upon which he makes the order, is 
erroneous. 
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The facts alleged in the complaint filed by plaintiff in this action are 
not sufficient to constitute a cause of action under C. S., 1667. Plaintiff 
alleges specifically that she left the defendant-first on 6 September, 
1924, after having lived with him for ten days, at  his home in Union 
County, N. C.; secondly, on 11 April, 1925, after she had returned to 
his home and lived with him again for ten days at  his home in the city 
of Charlotte. She does not allege that defendant separated himself from 
her, and failed to provide her with necessary subsistence, according to 
his means and condition in life, or that he was guilty of any miscon- 
duct toward her. No facts are alleged which justify or excuse her in 
leaving defendant. She alleges only that he failed, neglected and refused 
to buy a home for her in Charlotte, to pay her debts, and to purchase 
for her an automobile, costing not less than $2,300, and that she left 
him because of such failure, neglect and refusal. I t  is true that she 
alleges that she married him, and after leaving him in  September, 1924, 
returned to him on 1 April, 1925, because of his promise to buy tho 
home, pay her debts, and purchase the automobile made first before the 
marriage, and again before her return to him. H e  denies these allega- 
tions. I f ,  however, the facts are as she alleges in  her complaint, they 
are not sufficient to entitle her to invoke, in her behalf, the well-settled 
principle that if a husband by his misconduct or wrongful acts towards 
his wife, compels or justifies her in  leaving him and his home, this, in  
law, constitutes an abandonment of her by him, and will entitle her to 
maintain an action against him for divorce from bed and board, under 
C. S., 1660(1), or for subsistence under C. S., 1667, although in fact 
she left her husband, and lives separate and apart from him. I t  is justly 
held that her conduct in leaving him, under these circumstances, is not 
voluntary, and therefore not an abandonment by her of her husband. 
This principle has been consistently recognized and frequently applied 
by this Court. Crews v. Crews, 175 N.  C., 178; Dowdy v. Dowdy,  154 
N. C., 558; Setzer  v. Setzer ,  128 N.  C., 171; High v. Bailey, 107 
N.  C., 70. I t  is not applicable, however, to the facts alleged by plain- 
tiff in her complaint in this action. The failure, neglect or refusal of a 
husband to comply with promises made to his wife, whether made 
before or after marriage, with respect to property or property rights, 
although the wife was induced by such promises to marry him, or to 
return to her husband, after she had voluntarily left him, subsequent to 
the marriage, cannot be held to justify the wife in leaving her husband, 
or if she does leave him, because of such failure, neglect or refusal, to 
entitle her to relief under C. S., 1667. While the law recognizes and 
enforces the rights of a wife in and to her husband's property, both dur- 
ing his lifetime and after his death, and will compel the husband so 
long as he lives to support a faithful and deserving wife according to 
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his means and condition in life, it will not encourage marriages based 
solely upon mercenary considerations. The interest of the State and of 
society in the status resulting from marriage is too vital to permit a 
husband or a wife to absolve himself or herself from the performance of 
duties incident to and arising out of the marriage relation, merely be- 
cause of disappointment as to the pecuniary results of the marriage. 

Defendant's contention that the order, if made i n  plriintiff's action 
against defendant, for alimony without divorce, was erroneous for that 
the complaint does not allege facts sufficient to constitutt: a good cause 
of action under C. S., 1667, must be sustained. 

If the order was made in defendant's cross-action against plaintiff, 
for divorce from bed and board, it must likewise be held to be erroneous, 
for no facts are found to support the order. The order must therefore 
be reversed. Plaintiff may renew her application for alimony pendente 
lite in the cross-action of defendant against her for divorce from bed 
and board. No order, however, should be made in  this action for the 
payment of such alimony, without a finding of the facts by the judge. 

Reversed and remanded. 

WESTERN CAROLINA POWER OOMPANY v. JANE MOSES, GRAYSON 
MOSES AND WIFE, MARY MOSES, MARVIN SMITH AND WIFE, FLOR- 
ENCE SMITH, MARY MOSES, WIDOW, BERTHA MOSES, BEN LEE 
MOSES, R. E. MOSES, JANIE MOSES, ALTA MOSE)S, AND LYDA 
MOSES. 

(Filed 12 May, 1926.) 

1. Easemen-ondemnation-Rights of Way-Statutes-Prerequisite- 
Procedure. 

It is not required of a quasi public-service corporation authorized to 
condemn land under the provisions of C. S., 1706, that it lirst endeavored 
to agree with the owners, when it is made to appear thl~t infants have 
an interest therein, and otherwise that a title to the lands could not be 
acquired in this way. 

2. Appeal and Em-Questions of Law. 
An appeal will lie from the conclusions of law by the trial judge from 

the facts found by him, though the facts found upon sufTcient legal evi- 
dence may be conclusive. 

APPEAL by plaintiff from Wright, Emergency Judgr!, at January 
Special Term, 1926, of BURKE. 

Ervin B Ervin, Spainhour & Mull, W.  S. O'B. Robinson, Jr., for 
plaintiff. 

L. E.  Rudisill, Avery & Patton for respondents. 
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XDAMS, J. The petitioner is a corporation authorized and empowered 
to conduct the business of an electric power company and invested with 
the right of eminent domain. 3 C. S., 1706. On 10 March, 1925, it 
instituted a proceeding against the respondents before the clerk of the 
Superior Court of Burke County for the purpose of acquiring an ease- 
ment in a tract of land described in its petition. The respondents filed 
answers, the clerk appointed commissioners to assess damages, and the 
commissioners in due time made their report. ,111 the parties filed ex- 
ceptions, but the clerk confirmed the majority report, and the peti- 
tioner and respondents again excepted. Thereupon the cause was trans- 
ferred to the civil docket and was afterwards heard in term. The 
respondents moved to dismiss the proceeding and the motion was allowed 
on the following ground: "This action or proceeding was not brought in 
conformity with the statutes and laws relating to the condemnation of 
land, in that the petitioner made no effort, prior to the institution 
thereof, to acquire title to the land sought to be condemned without 
resorting to the expense of condemnation proceedings, thereby arbi- 
trarily, irregularly and prematurely forcing respondents into court in 
violation of their rights as guaranteed by the Constitution and the laws 
of the State of which they are citizens." 

When the proceeding was instituted Grayson Moses and Florence 
Smith were over twenty-one years of age and owned each a oneeighth 
undivided interest in the land as the heirs at law of Waits Moses, de- 
ceased; Bertha Moses, Ben Lee Moses, R. E. Moses, Janie Moses and 
Alta Moses were under the age of twenty-one years and owned each a 
one-eighth undivided interest in the land as the heirs of Waits Noses; 
Lyda Moscs was the infant daughter of John Moses, a deceased son of 
Waits Moses, owning as an heir a one-eighth undivided interest in the 
land, and Mary Moses was his widow. Jane Moses was the widow of 
Waits Moses and entitled to dower in the lands of her deceased hus- 
band. 

The petitioner alleged that the land in question was necessary and in- 
dispensable for the proper construction of its hydro-electric develop- 
ment, and that it was unable to acquire title thereto; also that Jane 
Moses had refused to sell or convey a part of the land, and that they 
had not been able to agree on a price for the whole tract; that six of the 
tenants in common were infants without power to make a valid con- 
veyance of their title, and that resort to the right of eminent domain 
was the only means of acquiring the desired easement. The trial court 
found as a fact that no effort had been made in good faith to purchase 
any interest or easement in the property from either of the infants or 
from Grayson Moses, Florence Smith or Jane Moses. 
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POWER Co. v. MOSES. 

There is error in the judgment dismissing the proceeding. I f  a cor- 
poration possessing the right of eminent domain is unable to agree with 
the owner for the purchase of any real estate required for the pur- 
pose of its incorporation it shall have the right to acquire title in the 
manner prescribed. C. S., 1715. The petition must contain the requi- 
site allegations, including an averment that the petitioner has not been 
able to obtain the title and the reason of such inability. C. K, 1716. This 
allegation is necessary because i t  is the statement of rr  preliminary 
jurisdictional fact. I t  presents a question to be decide11 in  the first 
instance by the clerk, whose ruling is subject to review at the proper 
time by the judge on appeal; but a denial of it in the answer does not 
raise an issue of fact to be tried by the jury. Abernathy v. R. R., 150 
K. C., 97; Durhm v. Rigsbee, 141 K. C., 128; Hill v. Mzning Co., 113 
N.  C., 259; Allen v. R. R., 102 N.  C., 381. 

The judge found as a fact that the petitioner's agent offered Jane 
Moses $7,500 for the whole tract and, though she was ent ltled to dower 
which had not been assigned, she named $12,000 as the price and in- 
formed the agent that she would not sell a part;  and upon these facts i t  
was held as a conclusion of law that Jane Moses had nc authority to 
sell any interest in the land except her right of dower, and as a fact that 
no other effort had been made in good faith to agree on a price with 
the owners or to purchase the premises. 

We adhere to the principle that except in cases relating to equitable 
matters the facts as found by the trial court are ordinarily conclusive 
on appeal. Howard v. Board of Education, 189 N.  C., 67: ; Cameron v. 
Highway Commission, 188 N.  C., 84; Plott v. Comrs., 187 N. C., 125. 
But this principle does not preclude the review of inferenaes or conclu- 
sions of law; and upon the record such inferences are presented both as 
to infancy and the widow's right of dower. I t  is true that dower, until 
assigned, is a mere right and not an estate in the land of the deceased 
husband; but the widow's sale of her right constitutes an equitable 
assignment sufficient to sustain a proceeding to have the contract estab- 
lished and specifically executed. Harrison v. Wood, 21 N.  C., 437 (see, 
however, Moore v. Shields, 68 h'. C., 327, 331) ; S. v. T'lompson, 130 
N .  C., 680; Fishel v. Browning, 145 N.  C., 71. We are of opinion that 
the clause, "the corporation has not been able to acquire title thereto" 
(see. 1716), has no reference to the pecuniary resources of the corpora- 
tion; it may apply to the owner's refusal to sell except at it price which 
in  the judgment of the corporation is excessive, to cases in which the 
owner by reason of some disability cannot convey his title, and like- 
wise in other instances. I t  is only reasonable to say that no attempt 
need be shown to purchase from one who is under disability. I f  the 
price had been agreed on the conveyance of the infants would have been 
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voidable, and they would hare tendered a title which the ~e t i t ioner  
would not have been required to accept. The statute does not contem- 
plate this uselrss formality. Baggett v. Jackson, 160 N. C., 26. I n  
Railzoay Co. v. Oakes, 20 Ind., 9 ,  it is said : "The owners of the property 
being infants were, for that reason, not of legal capacity to give a 
valid relinquishment or to agree upon a fair compensation. And the 
defendants were therefore excused from the demand and offer, which in 
ordinary cases are required by the charter." See, also, Davis v. R. R., 
48 N. E. (Ill.), 1058; Balch v .  Comrs., 103 Mass., 106; Public Service 
Co. v. Recktenwald, 8 A. L. R., 466, and annotations. 

This conclusion is not affected by C. S., 1726, which is intended to 
enable a trustee, or guardian, or committee to proceed as therein directed, 
o r 'by  the fact that some of the tenants are of full age. Inability to 
acquire the title of some of the owners makes it unnecessary to negotiate 
with the others. Hil l  v. Mining Co., supra; Rogers v. Cosgrave, 153 
N.  W., 569. The judgment is 

Reversed. 

SUSAN WEAVER ET AL. V. CONRAD PITTS ET AL. 

(Filed 12 May, 1926.) 

The use of a cartmay over the lands of another, although for more 
than twenty years, is not sufficient, alone, to vest title thereto, and in 
the absence of evidence that such use was adverse, an action against the 
owner of the land for damages for the obstruction of the cartway 
not lie. 

~ P P E A L  by plaintiffs from judgment of Walter  D.  Sder ,  Emergency 
Judge,  at December Term, 1925, of CATAWBA. Affirmed. 

Action to recover damages for the obstruction by defendants of a 
private road, or way, leading from the lands of plaintiffs over and across 
the lands of defendants, to a public highway, and for judgment that 
plaintiffs are entitled to hare said prirate road, or way, kept open for 
their uninterrupted use of the same. At close of plaintiffs' evidence, 
motion of defendant for judgment of nonsuit was allowed. From judg- 
ment of nonsuit plaintiffs appealed to the Supreme Court. 

J .  L. i l furphy  and J o h n  W .  A 5 e n  for plaintiffs. 
9. A. Whitener and Wi lson  Warlick for defendants. 

CONNOR, J. Plaintiffs allege that they have acquired, by prescrip- 
tion, the right to use, for the purposes of ingress and egress, to and 
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from their dwelling-house, situate on their lands describ3d in  the com- 
plaint, a private road, or way, leading from their lands, over and across 
the lands of defendants, to the public highway; that defendants have 
wrongfully obstructed said private road, or way, and prwented the use 
of the same by plaintiffs; and that plaintiffs have been endarnaged by 
such wrongful acts of defendants. Defendants deny these allegations. 

The evidence set out in the case on appeal tends to show that plain- 
tiffs and those under whom they claim have used the pi-ivate road, or 
way, described in  the complaint, for more than fifty years; that said 
private road, or way, passes over and across the lands of defendants; 
that it originally passed through the wooded or uncultivated land of 
defendants, and that i t  was first used for the purpose of hauling coal to 
a forge located on or near the lands of plaintiff off the public road 
during the years from about 1860 to 1875. This forge has long since 
been abandoned; plaintiffs have used the road continuously, but have 
never worked it. About twenty-six years ago this road was obstructed 
by defendant for a few hours; the obstructions were removed by plain- 
tiffs in order that they might use the road. I n  1908 de?endants cut a 
tree, standing by the road-side, so that i t  fell across the road and ob- 
structed it. One of the plaintiffs requested one of the defendants to 
remove the obstruction, asking him if he was willing for the road to be 
opened, and saying to him that if he was not, an action would be brought 
at once to have the road opened. Defendant agreed to have the road 
opened, and the obstruction was removed by plaintiffs. Plaintiffs con- 
tinued to use the road from that time until January, 1924, when de- 
fendants closed the road by placing obstructions to its use therein. Since 
that time a public cart-way has been laid off and opened across the lands 
of plaintiffs and defendants, over which plaintiffs have full egress and 
ingress from and to their lands. This cart-way is a good, improved road, 
wide enough for two automobiles to pass. 

"It is well established in this State," says Allen, J., in  Snowden v. 
Bell, 159 N. C., 497, ('that the right to a private way may be acquired 
by a continuous adverse use for twenty years, and that a mere user for 
the required period is not sufficient to confer the right." Ingraham v. 
Uough, 46 N.  C., 43; -1Iebane v. Patriclc, 46 X. C., 23; Ray v. Lips- 
combe, 48 X. C., 186; Boyden v. Achenbach, 79 N. C., 539, and same 
case, 86 N. C., 397. This statement of the law has been cited and 
approved in Snouden v. Bell, 166 N .  C., 208; S. v. Haynie, 169 N. C., 
277; Jones v. Swindell, 176 N.  C., 35. I n  S. v. Nor&, 174 N.  C., 808, 
the principle is stated in the following words: "While it is well estab- 
lished in  this State that the right to a private way over the land of an- 
other may be acquired by a continuous adverse use for t ~ e n t y  years, i t  
is equally well settled that the mere use of a highway without being 
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adverse, for the required period is insufficient to create the right." There 
is no evidence on this record from which the jury could have found that 
plaintiffs or those under whom they claim entered upon defendant's 
lands adversely under a claim of right, and have used the private road, 
or way, adversely for twenty years. All the evidence tends to show a 
permissive use of the road as a private way. 

I n  the absence of evidence of an adverse user, the judgment of non- 
suit, entered by his Honor, is well supported by the authorities. The 
law should, and does encourage acts of neighborly courtesy; a land- 
owner who quietly acquiesces in  the use of a path, or road, across his 
uncultivated land, resulting in no injury to him, but in  great con- 
venience to his neighbor, ought not to be held to have thereby lost his 
rights. I t  is only when the use of the path or road is clearly adverse to 
the owner of the land, and not an enjoyment of neighborly courtesy, 
that the land owner is called upon "to go to law" to protect his rights. 

I n  view of the disposition of this appeal, it is not necessary to pass 
upon plaintiff's exception to the order, made after the judgment of non- 
suit, relative to the order made by consent at a former term of court, 
apparently for the purpose of procuring a continuance at that time on 
account of the absence of one of the defendants, due to sickness. We 
find no error. The judgment of nonsuit is 

Affirmed. 

J, S. D E E S E  v. ELLISON COLLINS. 

(Filed 12 May, 1926.) 

Slander-Dmnwes-dctionable per se--Segro Blood-Special Damages. 
In order to sustain an action for damages for slanderous words falsely 

spoken, etc., it is necessary for the plaintiff to show special damages, 
unless they amount in effect to a charge of an infamous crime, or with 
his having an infectious disease, or relate to his trade o r  profession; and 
utterances that only charge him with having negro blood in his veins, are 
not actionable per se. 

APPEAL by plaintiff from judgment of NcElroy,  J., at October Term, 
1925, of UNION. Affirmed. 

Action to recover damages for slander. Plaintiff is a white man. He 
alleges that defendant spoke of and concerning him words by which he 
intended to charge, and did charge, that plaintiff, along with other mem- 
bers of his family, had negro blood in his veins; that said charge was 
false and malicious, and was made with the intent and purpose to dam- 
age plaintiff. H e  neither alleged, nor offered evidence tending to prove 
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special damages resulting from said charge. At close of :?laintiff's evi- 
dence defendant moved for judgment as of nonsuit. Motion allowed. 
From judgment rendered dismissing the action, plaintif! appealed to 
the Supreme Court. 

Julian C. Brooks and V a n n  B Millikin for plaintiff. 
John C. Sikes for defendant. 

COKNOR, J. The sole question presented by this appeal, as stated in  
appellant's brief, is whether a false statement made by defendant that 
plaintiff has negro blood in his veins, is actionable per se under the law 
of this State. Unless this question be answered in the affirmative, no 
action for damages can be maintained therefor, without allegation and 
proof of special damages resulting from the false statement. On the con- 
trary, if the words are actionable per se the plaintiff is required neither 
to allege nor prove damages; the law presumes damages, as necessarily 
resulting from the false statement. I f  words falsely spoken of and 
concernkg the plaintiff by the defendant charge him k i th  an infamous 
offense, or with having an infectious disease, or impeach his trade or 
profession, such words are per se actionable, because these words neces- 
sarily tend to his degradation and injury, and the plaintiff' may recover 
as a matter of course, without showing that he has actually sustained 
damages. But when the words spokenare such as do not on their face 
import such degradation as will of course be injurious, 1,hen plaintiff 
must aver some special damages, which is called laying his action with 
a per quod, and he must show by proof that he has in poirt of fact sus- 
tained a loss before he can recover. Pegraim v. Stoltz, 76 N. C., 350. 
This distinction between an action founded upon words whit:h are action- 
able per se, and an action founded upon words which are riot actionable 
p e p  se, based upon the common law (3  B1. Com., 123), has been uni- 
formly recognized in this State. Baker v. V'indow, 184 N. C., 1; Cot- 
ton v. Fisheries Products Co., 177 N .  C., 56; Payne v. Thomas,  176 
N .  C., 401; Jones v. Brinkley, 174 N.  C., 23; Hadley v. Tinnin ,  170 
N. C., 84. 

Plaintiff offered evidence tending to show that defendant spoke of 
and concerning him the words as alleged in  the complaint. I f  these 
words are not actionable per se, under the law of this State. there was 
no error in allowing defendant's motion for judgment a3 of nonsuit, 
plaintiff having neibher alleged nor proved any damages rtwdting from 
the words spoken by defendant, cannot recover in this action. 

I n  McDowell v. Bowles, decided at  the December Terrn, 1860, and 
reported in 53 X. C., 184, this Court, in an opinion written ly Manly, J., 
and concurred in by Pearson, C. J., and Battle, J.,  held that i t  was not 
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actionable per se to charge, by spoken words, that a white man was a 
free negro. I n  that case there was evidence that defendant said of 
plaintiff, "He is a free negro." No special damages, resulting from 
these words, were alleged or proved. A judgment of nonsuit, rendered 
hy the trial judge, was, upon appeal to this Court, affirmed. Upon the 
authority of that case we must hold that under the law of this State, 
words charging that a white man has negro blood in  his veins are not 
actionable per se. I n  order to maintain an action for damages result- 
ing from such words, the plaintiff must allege and prove special dam- 
ages. The law does not presume damages which can be compensated by 
a sum of money to be assessed by a jury and recovered by plaintiff of 
defendant. The words do not impute a crime or a misdemeanor punish- 
able by an infamous penalty; they do not impute a contagious djsease 
by which plaintiff will be excluded from society; nor are they deroga- 
tory to plaintiff in  respect to his trade or profession. There was no 
error in allowing the motion for judgment as of nonsuit. The judg- 
ment is 

Affirmed. 

STATE v. MARVIN CORPENING. 

(Filed 12 May, 1926.) 

1. Criminal L a l v - I n d i c t m n & P r o o f - V a r i m - A m e n t s b  
In a criminal action the defendant has the constitutional right to be 

informed of the offense for which he is to be tried, and a conviction may 
not be had when there is a fatal variance between the charge in the 
indictment and the proof; and the court is without power to permit the 
State to amend the indictment to conform to the evidence on the trial, 
without consent of defendant. 

2. Same-Worthless Checks--Statutes. 
An indictment charging the defendant with obtaining money on a day 

named by the issuance of a worthless check in violation of our statute, 
and evidence that it was given for the hire of an automobile, ten days 
later, are at  fatal variance, and will not support a conviction. 

APPEAL by the State from a judgment for defendant upon a special 
verdict, of Shaw, J., at November Term, 1925, of GALDWELL. 

Criminal prosecution tried upon an indictment charging the defend- 
ant with drawing and delivering to another a worthless check in viola- 
tion of chapter 14, Public Laws 1925. 

I t  is charged in the bill of indictment, inter uliu, that the defendant, 
Marvin Corpening, did, on 10 August, 1925, unlawfully and wilfully 
issue and deliver to The Lenoir U-Drive-It Company a worthless check, 
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drawn on the Bank of Lenoir, for the amount of $15, and then and 
there secured and obtained from the said Lenoir U-Drive-It Company 
the sum of $15.00 in  money, the goods and chattels of the said Lenoir 
U-Drive-It Company. 

I t  was shown on the hearing, and the special verdict establishes, inter 
alia, that the defendant, Marvin Corpening, did, on 20 August, 1925, 
hire an automobile from the Lenoir U-Drive-lt Company, and, in  set- 
tlement for the hire of said automobile, the defendant iwued and de- 
livered to the Lenoir U-Drive-It Company a worthless check, drawn on 
the Bank of Lenoir, in the sum of $15.00, etc. 

Upon the facts found and declared by the jury, a special verdict of 
not guilty was rendered under appropriate instructions from the court; 
and, from the judgment entered thereon the State appeals, assigning 
error: C. S., 4649. 

Attorney-General Bmmrnitt and Assistant Attorney-General Nash 
for State. 

hTo counsel appearing for defendant. 

STACY, C. J. The primary purpose of this appeal is to test the consti- 
tutionality of chapter 14, Public Laws 1925, known as the Worthless 
Check Act of 1925. But the record will not permit a determination of 
the question sought to be presented. S. v. Edwards, 190 N. C., 322. 
The courts never anticipate a question of constitutional law in advance 
of the necessity of deciding it. Person. v. Doughton, 186 .h'. C., p. 725. 

There is a fatal variance between the indictment and thl: proof. The 
charge is that the defendant issued and delivered to the Lenoir U-Drive- 
I t  Company on 10 August, 1925, a worthless check in the amount of 
$15.00 and obtained therefor the sum of its equivalent in  money. The 
proof is that the defendant issued and delivered to the Lenoir U-Drive-It 
Company on 20 August, 1925, a worthless check in the amount of $15.00 
to pay for the hire of an automobile. The charge relates to one trans- 
action, the proof to another. S. v. Harbert, 185 N. C., 760. 

I n  every criminal prosecution the defendant has a consti.:utional right 
to be informed of the accusation against him; and it is 8, rule of uni- 
versal observance i n  the administration of the criminal law that a de- 
fendant must be convicted, if convicted at  all, of the particular offense 
charged in the bill of indictment. "The allegation and pr2of must cor- 
respond. I t  would be contrary to all rules of procedure, and violative 
of his constitutional right to charge him with the commission of one 
crime and convict him of another and very different ont?. He  is en- 
titled to be informed of the accusation against him and to be tried 
accordingly."-Walker, J., in S. v. Wilkerson, 164 N. C., 444. 
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I n  5'. v. Davis, 150 N.  C., 851, the defendant mas charged with ob- 
taining a clay-bank mare by means of a false pretense as to the qualities 
of a "sorrel horse," and the  proof was that  he obtained the clay-bank 
mare in  exchange for a bay "saddle horse." This  was held to be a ma- 
terial variance, Hoke, J., saying tha t  "under the authorities there would 
seem to be a clear case of variance between the allegation and the proof, 
and the jury should have been so instructed." T h e  charge related to one 
trade, the proof to another. Again, i t  was held to be a fatal  variance in 
S .  v. Hill, 79 N. C., 656, "where the defcndant mas charged with injur-  
ing a cow, and the proof was that  the animal injured was a n  ox." See, 
also, S .  v. Snipes, 185 S. C., 743; S. v. Gibson, 169 N.  C., 318; S. v. 
Mclirhirter, 141 N.  C., 809; S .  v. Lewis, 93 X. C., 581; S .  v. Xiller, 
ibid., 511; S. v. Ray, 92 K. C., 810; S.  v. Sloan, 67 X. C., 3 3 7 ;  S. v. 
Corbitt, 46 N. C., 264. 

Where there is  a fatal  variance, or a total failure of proof, the State 
is  not permitted to amend the indictment so as to make the allegation fit 
the proof, a t  least not without the consent of the defendant. The  State 
is supposed to know its evidence before the indictment is  drawn, and i t  
must abide by i ts  terms and prove the charge as laid in  the bill, or else 
fail i n  the prosecution. S .  v. Gibson, supra. Proof without allegation 
is as  unavailing as  allegation without proof. S .  v. Hazcley, 186 N.  C., 
p. 438. 

The  court was clearly correct i n  directing a verdict of not guilty on 
the facts found by the jury. 5'. v. 1T7alker, 32 K. C., 234. 

N o  error. 

STATE v. FRED JONES. 

(Filed 19 May, 1926.) 

1. HomicideMurde-Insanit3~-B~r<len of Proof-Preponderance of 
Evidence. 

The presumption of the continuance of previous insanity relied upon 
by the prisoner as a defense on his trial for murder, does not relieve him 
of the burden of proving that he was insane when the homicide was com- 
mitted, by the preponderance of the evidence. 

2. Homicide-~furclelcInsanit;~-P1-esu1~iptious-djudication of Lunacy. 
TT'hcre the prisoner pleads insanity as a defense for murder, and relies 

upon the presumption that when previously shown to exist it continues to 
the time of the homicide, the fact that on a former occasion when im- 
prisoned for a felony in another state, the prison physician confined him 
with the criminal insane, does not meet our requirements as to an adjudi- 
cation of lunacy, and is insufficient alone to raise the presumption. 
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APPEAL by defendant from Stack, J., at October Term, 1925, of FOR- 
STTH. NO error. 

Indictment for murder. Verdict: guilty of murder in the first degree. 
From judgment upon the verdict, that defendant be punished with death, 
by means of electrocution, as provided by statute, defendant appealed to 
the Supreme Court. 

Attorney-General Brummitt and Assistant Attorney-General Nash 
for the Sta'te. 

Hastings & Booe, H. M.  DuBose, Jr., and J .  8. Fitts fc'r defendant. 

CONKOR, J. The evidence offered at the trial below, by the State, and 
submitted to the jury by the court, without objection from defendant, 
was sufficient to support the State's contention that defendant killed 
deceased, with a deadly weapon, and that such killing was deliberate and 
premeditated, done in the perpetration of a felony, unless defendant was 
insane at the time of the killing. No exceptions appear in the record 
to the instructions of the court, given in the charge to the jury, relative 
to the contentions of the State that defendant killed deceased, by shoot- 
ing him with a pistol, and that the homicide was committed, after de- 
liberation and premeditation, in the perpetration of a felony. All the 
exceptions are to the admission or exclusion of evidence, relied upon by 
defendant to sustain his defense, based upon his contention that he was 
insane at  the time of the killing, or to instructions given, or refused - - 

relative to this defense. 
The evidence tends to show that on Saturday night, z.3 June, 1925, 

at  about 9 o'clock, deceased, J. M. King, G. C. Messick, P. C. Johnson 
and J. L. Lawrence were at  work, as employees, in the 'ivinston-Salem 
Laundry, in the city of Winston-Salem. They were seitling the cash 
register and preparing to close up after the day's work. Suddenly a man 
appeared in the room where they were at  work, with a pistol in  his hand. 
H e  called out, "Up with your God damned hands, every one of you, or 
I will kill every one of you." H e  shot the deceased, J. 34:. King, before 
any one in the room realized his purpose. King fell, mortally wounded, 
and the man stepped over his body and went at  once to the cash register. 
H e  took the currency from the cash register, leaving the silver money. 
Then with the &to1 i n  his hand. he turned to each of the other three 
employees and compelled each to give him the money which he had on 
his person. When the man entered the room, he had a blue handker- 
chief over his face; his cap was pulled down on the k f t  side of his 
head. While in the room the handkerchief fell off his f a w ;  he picked i t  
up from the floor, and with his arm over his face, and the pistol still in 
his hand, backed out of the door, commanding the men in-the room to 
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keep their hands up, saying that if they did not, he would kill them. 
J. M. King had two wounds on the left side of his face, resulting from 
the pistol shots. He was taken to a hospital, where he died the next 
morning. The wounds resulting from the pistol shots were the cause 
of his death. 

Defendant, Fred Jones, according to the evidence, was first seen in 
Winston-Salem on Tuesday before the Saturday night on which d e  
ceased was killed. H e  is a negro, and with a companion, went to a 
club room maintained in the city for negroes. Although a stranger to 
its members, he was admitted to membership in the club. H e  rented a 
room from the manager of the club, paying a part of the rent in cash, 
and saying that he would pay the balance on Saturday night. On Satur- 
day morning he went from his room to the club; later in  the day he went 
out into the city, and remained away until about 4 p.m. He  then re- 
turned to the club and remained there until night. H e  returned about 
8 p.m. and asked the manager to serve him a lunch, saying that he had 
no money with which to pay for it. After eating, he again left the club, 
having put on his overalls, and saying that he was going to leave that 
night for New York; that he would have to beg his way. He  put a 
blue handkerchief in his pocket and left the club at  ten or fifteen minutes 
to nine. 

The manager of the club, upon his return home, found Fred Jones in 
the room which he had rented to him. There mas a woman in  the room 
with him. When told that "everybody down town says you killed that 
man," Fred Jones replied, '(They can't prove it." H e  was told that 
people were saying that they saw him going into and coming out of the 
building in which the man was killed. H e  then said, "What must I do? 
I am going to the woods." H e  was taken by the witness to a room in 
another part of the city, in order that he might avoid arrest. H e  was 
later arrested in this room. H e  offered the witness who took him to the 
other room ten dollars. 

The day after he was arrested, Fred Jones made a statement. H e  
said that he had talked to the manager of the club on Thursday and 
Friday about the laundry and discussed with him whether or not there 
was a watchman there, and whether or not they had money in the 
laundry. He  said that he went to the laundry and there shot Mr. King 
because he thought Mr. King was going to strike him; that he searched 
all the men there except Mr. King and got forty dollars in all. He  de- 
clined to tell the name of the woman found in the room with him after 
he left the laundry, saying that she was not implicated. H e  related his 
past life to the witness, saying that he had been in  a penitentiary upon 
a conviction for manslaughter. 
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Dr. Albert Anderson, superintendent of the State Hospital for the 
Insanc at  Raleigh, testified that he first saw defendant, Fred Jones, 
some time in  June, 1925, after the homicide. Dr. Andel-son examined 
defendant, at the request of his counsel, first in the jail at Winston- 
Salem, and later in the State's prison at Raleigh. H e  saw him at dif- 
ferent times, over fire or six weeks. H e  said, "My opinion is that de- 
fendant is suffering from a mental disease, known as denientia praecox, 
of the paranoid type. This disease manifests itself in early childhood 
by peculiarities which differentiate the patient from normal children. 
I t  develops through childhood, and manifests itself by definite symp- 
tons in early manhood. The patient is irregular in his habits, and when 
the disease is of the paranoid type, i t  frequently manifests itself in 
criminal tendencies. Persons suffering with the disease have outbursts 
of passion; they manifest hate and desire to accomplish immoral and 
illegal things of great rariety. I t  is a chronic and progressive disease, 
and is frequently accompanied by a tendency to commit murder. I n  my 
opinion, this defendant is insane. The type of the disea~le with which 
this defendant is suffering is incurable. I n  my opinion, based upon my 
examination of defendant, in jail at Winston-Salem, and in the State's 
prison at  Raleigh, defendant was insane on tho night of 13 June, 1925, 
the time of the homicide. At intervals the paranoid type of dementia 
praecox know the difference beheen  right and wrong in :i simple 
but I do not think they fully appreciate the nature and ccnsequences of 
their acts. I do not say that defendant did not have sufficient mental 
capacity on the night of 13 June, 192.5, to know right f r o a  wrong. H e  
may have known right from wrong, but I do not think he knew the full 
significance or nature of his act. I think he knew when he presented the 
pistol at the man, and pulled the trigger, that the natural consequence 
of the act would be to kill the man. I do not think he appreciated the 
nature and consequences of his act in shooting the deceased, as a normal 
man ~vould." 

Rev. George W. Lee, pastor of the North Winston Presbyterian 
Church, testified that he saw defendant on Sunday afternoon, after the 
homicide; that he talked with him then and subsequently saw and 
talked with him when he went to the jail, on Wednesday and Sunday 
afternoon to visit the prisoners confined there. Defendant wrote him a 
letter, after he was taken to the State's prison, in regard to his spiritual 
condition, expressing his joy in the assurance of God's help in his 
trouble, and in the hope of the salvation of his soul. Thi3 witness was 
of the opinion that defendant is insane. He  talked to him, more or less. 

Defendant offered evidence tending to show that on 4 March, 1921, 
he was committed to the Connecticut State prison, from Hartford 
County, Connecticut, upon a sentence of not less than three, nor more 
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than five years for the crime of assault with intent to murder. On 6 
July, 1922, upon an examination by the prison physician, defendant 
was declared insane, and on the nest day thereafter he was removed to 
the insane 1%-ard of the State prison. H e  remained continuously in the 
insane ward until his discharge, upon the expiration of the maximum 
term of his sentence, on 7 May, 1925. H e  u7as delivered into the custody 
of the Connecticut Prison Association, as provided by the statute of that 
state. 

Between thc date of his discharge from the insane ward of the Con- 
necticut State prison, and the date of the homicide, defendant served a 
short term on the roads of Rowan County, this State, upon conviction 
of a misdemeanor; after the com~iletion of said term, he was employed 
in work at a quarry by the Hardaway Construction Company, at Wood- 
leaf. He  left the quarry on Tuesday, the same day that he was first 
seen in Winston-Salem, preceding the Saturday on which the homicide 
was committed. 

The testimony of many witnesses, who testified that they saw and 
talked with defendant, while he was at work on the roads in Rowan 
County, a d  while he was at uork at the quarry, was offered by the 
State. They expressed the opinion that defendant was sane. There 
were also witnesses who testified that they saw and talked with defend- 
ant, while he was confined, first in the jail, and then in  the State's 
prison, and that in their opinion he was sane. 

We have gimn careful consideration to defendant's exceptions to the 
admission and exclusion of exridrnce. Assignments of error based upon 
these exceptions cannot be sustained. We do not deem it necessary to 
discuss these assignments of error. I t  is manifest that defendant has 
not been prejudiced in the trial by the admission or exclusion of evi- 
dence. Much of the evidence excluded was merely cumulative and that 
admitted over defendant's objection could not have affected the result of 
the trial. However this be, his Honor's rulings upon these matters are 
well supported on principle and by the authorities. We find no error 
in these rulings. 

Defendant assigns as error the refusal of the court to instruct the 
jury, as requested by him, in writing, "that if the defendant, Fred 
Jones, was insane at the time he was confined in  the insane department 
of the State prison of Connecticut, the presumption is, not as it is in 
the ordinary case, that is that the defendant is sane until he proves his 
insanity, but the presumption is that he is still insane, and the burden 
of proving his sanity is upon the State, and the State must satisfy you 
bv a preponderance of the evidence that he is sane." 

The court instructed the jury as follows: "The insanity which would 
be available to the defendant must be a mental disease such as renders 
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the defendant incapable of knowing the nature and quality of the act 
he was committing. The law does not recognize as a defense emotional 
insanity, brainstorm, temporary or transitory insanity, but i t  must be 
some kind of a disease of the mind, such a defendant claims his mind was 
diseased with. The test is, gentlemen of the jury, as to whether or not 
he was responsible, is a knowledge between right and wrong. I f  he 
knew the act he was engaged in was wrong, and that it was unlawful, 
then in the eye of the law he would be sane and his plea would not avail 
him, but if at the time of the act he did not know thst his act was 
wrong, and did not know the difference between right and wrong, then in 
law he mould be insane, and he would not be responsible for his act, 
but if he did know so at the time of the act, then his plea of insanity 
cannot avail him, and as stated before, the burden of proof is on the 
defendant on that issue." Defendant excepted to this instruction and 
assigns same as error. 

By these assignments of error, defendant presents his contention that 
having shown that he was insane prior to the killing of deceased by 
him, there is a presumption that such insanity cont in~~ed up to and 
included the moment he killed deceased; that by reason of his previous 
insanity and of the presumption of its continuance, the burden of prov- 
ing that he was sane and therefore responsible, in law, foi: his act, when 
he killed deceased, was on the State: that the general rule established as " 
law in this jurisdiction that insanity, being a matter of defense, must 
be proved by the defendant, who relies upon insanity as his defense in  a 
criminal action, is not applicable to the facts in this case 

This contention cannot be sustained. S. v. Vann, 82 N. C., 631, is 
an authority to the cont.rary. I t  was there held by this Court that mat- 
ters of extenuation and excuse, or of discharge by reason of insanity, 
must be shown by those who set them up;  that the prior insanity of the 
defendant in that case having been admitted by the State, upon his trial 
for murder, it was incumbent on defendant to prove an habitual or per- 
manent insanity before the homicide. "If the fact of its existence, 
originally, or its presumed continuance at the time of t'le killing was 
controverted by the evidence of the State, defendant would have to show 
and that by evidence satisfactory to the jury, at  least the fact of a con- 
tinuance of insanity at  the time he slew the deceased; 01. failing so to 
do, the legal conclusion, from malice implied, would have still remained, 
and his offense would have still been murder." I n  S. v. Terry,  173 
N. C., 761, Jus t ice  Brown says: "We understand i t  to be well-settled in 
this and other states that in a criminal prosecution, where the defense is 
insanity, the burden of proof is always on the defendant to prove such 
insanity, not beyond a reasonable doubt, but to the satisfaction of the 
jury." S. v. Campbell, 184 N. C., 765. I n  S. v. Hanco,:k, 151 N. C., 
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699, Clark, C. J., says: "By the uniform rulings in  this State, the bur- 
den of proving insanity in a criminal case is on the defendant who sets 
it up. 8. a. i\-orwood, 115 N. C., 793; S. 1). Potts, 100 N. C., 457; 8. v. 
Payne, 86 K. C., 610; S. v. Vann, 82 N. C., 637; S. v. Starling, 51 
N. C., 366, and there are many others in our Reports. This is sustained 
by the great weight of authority elsewhere, though there are some states 
which hold a different doctrine." 

Evidence of previous insanity, admittedly competent upon the ques- 
tion of defendant's sanity at  the moment of the killing of deceased by 
him, may well have determined the burden, so-called, of proceeding with 
the evidence, but it cannot be held that such evidence, although accom- 
panied by the presumption of the continuance of the insanity, affected 
the rule as to the burden of proof upon the question involved in  the 
issue. Hunt v. Eure, 189 IT. C'., 382; Speas w. Bank, 188 IT. C., 524. 
Where a totally independent defense in  a criminal action is set up, as 
insanity, the burden is upon the defendant upon the question involved 
in the issue, as in this case, of the sanity of defendant at  the time he 
shot and killed deceased. The fact of previous insanity, if admitted or 
proved, accompanied by the presumption of its continuance, may be 
relied upon by defendant to sustain prima facie the burden which he 
assumes by his plea of insanity, as a defense, but it cannot be held that 
the mere fact of insanity, prior to the commission of the act, alleged to 
be a crime, although such condition is presumed to continue, relieves the 
defendant of the burden, imposed upon him by the law of this State, to 
offer evidence sufficient at least to satisfy the jury that he was insane at  
the time of the commission of the act, and therefore not responsible for 
his act as a crime. The presumption is merely evidentiary, and is not 
conclusive. 

There is no evidence on this record that defendant had been adjudged 
insane by a court which recognizes the same standard of sanity as that 
recognized and enforced in this State;  there is evidence that he had been 
declared insane by the prison physician of the State prison of Connec- 
ticut, and in consequence of such declaration had been confined in the 
insane ward of the State ~ r i s o n .  I t  cannot be held that the declaration 
of the prison physician, although made in the performance of his official 
duty, that defendant was then insane, has the force and effect of an ad- 
judication by a court of competent jurisdiction that he was insane and 
therefore not responsible, under the law of this State, for his acts subse- 
quently committed herein. I t  is manifest from this record that the 
standards and tests of sanity adopted and acted upon by members of the 
medical profession who are admitted experts on the subject of mental 
diseases, differ so radically from those recognized and enforced by the 
courts of this State, that it cannot be held as a matter of law, that a 
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defendant who has been declared insane by a physician, in accordance 
with standards and as the result of tests recognized and approved by his 
profession, is exempt from responsibility to the law for his acts, subse- 
quently committed, because of the presumption of the continuance of 
the mental condition of the patient, at  the time of the declaration to the 
time when the subsequent act was committed in this State. Such declara- 
tion, although made in the performance of official duty, can be no more 
conclusive than the opinion of a physician, given by him as a witness 
at  the trial, that defendant is insane. I t  is evidence only to be sub- 
mitted to the jury. The physician deals with his patient, solely, from 
the standpoint of the individual, while the courts, in administering the 
law, must consider the interests of society as well as of the individual. 
The physician would heal those who are sick, in mind as aell  as in  body, 
and where the disease is, in his opinion, incurable, and nay  cause his 
patient to injure himself or others, his duty is to protect the individual 
as well as others by isolation and confinement only; the courts, however, 
are required to act upon the philosophy underlying the right and duty 
of the State to punish offenders against its laws, and thus not only 
undertake the reformation of the offender, but also endeavor to deter 
others from the commission of crime by the fear of liks punishment. 
Whether or not a prior adjudication that a person is insane, within the 
meaning of the term "insanity," as defined by the law in this State, 
accompanied by the presumption of the continuance of such insanity, 
should be held to affect the rule as to the burden of proof lipon the ques- 
tion of sanity, when inrolred in an issue of guilt or innocence of crime, 
alleged to have been subsequently committed by the person so adjudged 
insane, is not presented by this appeal. 

I t  should be noted that defendant in this action, although contending 
that when he killed deceased he was insane because of an incurable 
mental disease, which is progressive in its nature, does no: contend that 
he was insane at the time of his arraignment and trial. His  plea was 
"not guilty"; not that he was unable to plead because of insanity. Dr. 
Anderson, superintendent of the State Hospital for the Insane, an ad- 
mitted expert, whose long experience in  his profession, arid whose high 
personal character were doubtless considered by the jury, in  passing 
upon the question of defendant's responsibility for his act, testified that 
in his opinion, while defendant is insane, because suffering from a 
disease known as dementia prmox of the paranoid type, he knew that 
his act in shooting deceased was wrong and unlawful, and would prob- 
ably result in the death of Mr. King. This opinion is well sustained by 
facts and circumstances which the evidence tends to show. 

We have examined all the numerous assignments of error appearing 
in this record. Counsel, assigned by the court to advise artd aid defend- 
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ant upon the  t r i a l  of t h e  issue involving h i s  l i fe  a n d  death, have  been 
diligent in the  performance of their  d u t y  to  him a n d  to t h e  court. HOW- 
ever, we find no e r ror  upon  th i s  record. T h e  charge of t h e  court  mas 
full,  accurate  and  correct; h i s  instruct ions a s  to  t h e  l aw a r e  ful ly  sup- 
ported by the  authorities, and  we must  affirm t h e  judgment. T h e r e  is 

,hTo error .  

w. B. ELLIS, JOHN W. WEBB, JOHN nf. WASHBURR', COXSTITUTISG THE 

BOARD OF ROAD COMMI~SIONERR OF ~ I I T C H ~ L  COUNTY, V. D. A. GREENE. 

(Filed 19 May, 1926.) 

1. Municipal Corporations-C~ovcrnment-Agencie-s 
. -Constitutional Lam. 

The Iefislature has the constitutional authority to create a highway 
commission for a connty, and give it control over its bridges and high- 
ways, their maintenanc~ and snperviqion, etc.. or snbdi~*ide this agency 
into several parts over defined territory. Const. of N. C .  Art. V I I ,  secs. 
2, 14. 

2. Municipal Corporations--Cities and Towns-Roads and Highways- 
Statute+Taxation. 

Where a county board of highway commissioners is created by statute 
and given authority among other things to issue bonds for the payment 
of construction by the variou? townships, including past, present and 
prospective construction, the power to levy :I t a s  for this purpose is 
necessarily implied from the power given to issue the bonds. 

3. Same-Constitutional Law-Uniformity of Taxation. 
Where a county board of highway commissioners is given statutory 

power to issue bonds for the ~ a r i o u r  townships for road construction, the 
constitutional requirement of uniformity forbids the taxation of one 
township for the highways of another, included in a general scheme of 
highway construction in the county. 

4. Roads and Highways - Taxation - Statutes -Constitutional Law- 
Bonds--"Necessary Expenses.'' 

T l ~ e  buildiug of public highways by a county is a "necessary expense" 
within the meaning of our Constitution, and does not require, for the 
validity of the statute, that i t  be approved by the voters. Const., Art. 
VII, see. 7. 

A statute providing a general scheme for the issuance of bonds, etc., 
for the various townships of a county, and giving jurisdiction thereof to 
a board of road commissioners, will be construed in pari  maferia as to i ts  
related parts to preserve the legislative intent, under a correct interpreta- 
tion of the terms of the statute, and in case of ambiguity in the body of 
the act, the caption thereof may be considered. 



762 I N  THE SUPREME COURT. [I91 

6. Constitutional Law-Statutedmstitutional in Part. 
An act will not be declared unconstitutional in  toto when by correct 

interpretation it appears that it was the intent of the Legislature that a 
part thereof, constitutional and complete in its subje1:t-matter, and 
separable, was to become the law, though other portions slould be unen- 
forceable. 

7. Municipal Corporations-Highways - Highway Commissioners - Im- 
plied Powers-Bonds-Taxation. 

Where a political subdivision of a county of a state is given valid 
statutory general authority to issue bonds for highway pu:poses, the life 
of the bonds, or the time for which they are to run, with the rate of 
interest they are to bear, not exceeding six per cent, and all necessary 
details in exercising the power conferred, is left to the dilscretion of the 
board upon which it is conferred, the bonds so issued to be signed by the 
chairman of the designated board and attested under the corporate seal 
of the corporation. 

8. C6nstitutional Law-Statutes-Interpretation - Independent P a r e  
Municipal Corporations-Taxation-Townships. 

Where under a statute creating a board of highway commissioners 
under a general scheme of road construction, a township i : ~  taxed for its 
improvements, etc., the county cannot bear the burden, bur the township 
alone. 

APPEAL by defendant from Finley, J., of MITCHELL. Modified and 
affirmed. 

This is a controversy without action pursuant to C. S., 626. 
The court below rendered the following judgment: 
"This cause coming on to be heard before his Honor, T. B. Finley, 

resident judge of the Seventeenth Judicial District, and being heard 
upon the agreed case and after argument of counsel for plaintiff and 
defendant, it is:  

"Ordered, adjudged and decreed by the court that the $18,000 of 
road bonds by Bradshaw Township, Mitchell County, N. C., and de- 
scribed in Exhibit 'A' in said agreed case when issued and delivered, con- 
stitute the legal and valid obligation of said Bradshaw Township, 
Mitchell County, North Carolina, and that the said defendant shall 
carry out and perform the conditions and stipulations of the contract 
for the purchase of said bonds in  accordance with the t e r m  thereof. 

"It is further ordered, adjudged and decreed by the court that the 
$25,000 of road bonds by Red Hill  Township, Mitchell County, North 
Carolina, and described in Exhibit 'B' of said agreed case d e n  issued 
and delivered constitute the legal and valid obligations of said Red Hill  
Township, Mitchell County, North Carolina, and the said defendant 
shall carry out and perform the conditions and stipulations of the con- 
tract for the purchase of said bonds in accordance wit,h the terms 
thereof. 
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"It is further ordered and adjudged and decreed that the $15,000 of 
road bonds of Bakersville Township, Mitchell County, North Carolina, 
arid described in Exhibit 'C' of the said agreed case when issued and 
delivered constitute the legal and valid obligation of said Bakersville 
Township, Mitchell County, N. C., and the said defendant shall carry 
out and perform the condition and stipulations of the contract for the 
purchase of said bonds in accordance with the terms thereof. 

"It is further ordered, adjudged and decreed that the board of road 
commissioners of Xitchell County have ample legal authority to issue, 
sell and deliver that said three issue of bonds by the said Bradshaw 
Township, Red Hill Township, and Bakersville Township, all in 
Mitchell County, pursuant and in  conformity with chapter 172, Public- 
Local Laws 1915, as amended by chapter 326, Public-Local Laws 1921, 
as amended by chapter 64, Publib-Local Laws, Extra Session, 1921, as 
amended by chapter 231, Public-Local Laws, Extra Session, 1921, and 
pursuant to other lams of the General Assembly as may be applicable to 
the issuance and sale of said bonds on behalf of said townships by said 
road commissioners. 

"It is further adjudged, ordered and decreed by the court that the 
board of county commissioners of Mitchell County have ample authority 
pursuant to said statutes above referred to, to levy annually a special 
tax in each of the said three townships of sufficient rate and amount to 
pay the principal of said bonds and the interest thereon as the same may 
become due." 

From the foregoing judgment the defendant excepted, assigned error 
and appealed to the Supreme Court. 

McBee & Berry f o r  plaintiffs. 
Chas. N. Malone f o r  defendant. 

CLARKSON, J. Under Public-Local Lams 1915, ch. 172, "An act for 
the construction and maintenance of the public roads and bridges of 
Mitchell County," a body corporate was created, known as "The Board 
of Road Commissioners of Mitchell County," with full power over the 
roads and bridges of Mitchell County. This act was amended by chapter 
326, Public-Local Laws 1921, also amended by chapter 64 (Extra Ses- 
sion), Public-Local Laws 1921; also amended by chapter 231 (Extra 
Session), Public-Local Laws 1921. The construction of these acts are 
now before us. 

I t  is well settled that the Constitution of the State recognizes as gov- 
ernmental agencies the existence of counties, townships, cities and towns. 
They can at  the will of the Legislature be changed, divided and abol- 
ished. 
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Constitution, Art. V I I ,  sec. 1 4 :  "Powers of General Assembly over 
Municipal Corporations"-"The General Assembly shall have full power 
by statute to modify, change or abrogate any and all of Ihe provisions 
of this article, and substitute others in their places, except sections seven, 
nine and thirteen." The exceptions: Sec. 7 ,  no debt, etc., can be con- 
tracted without vote of the people except for necessary expenses. Sec. 9, 
taxes to be ad valowm. Sec. 13, debts in aid of rebellion ro t  to be paid. 
Board of Trus tee  v. Webb, 155 TT. C., 3'i9; Tyrrell v. Ilolloway, 182 
X. C., 64; S. u. Jennette, 190 N. C., 96; Day v. Comrs. of Yadkin, 
post, 780. 

111 Huneycuff v. Comrs., 182 N. C., p. 321, it is held: "We have also 
repeatedly upheld acts of this character incorporating boards of road 
commissioners and giving them full control and authority over the con- 
struction, maintenance, laying out, altering, and discontinuing of the 
public roads and highways. Comrs. v. Comrs., 165 X. C., 632, and cases 
there cited. I n  Highway Commission v. TYebb, 158 N. C., 710, the 
Court decided that the Legislature, in its discretion, might create a 
board of road cornnlissioners and vest them with such authwity over the 
roads as the county commissioners had theretofore possessed. 'It is no 
objection to this legislation that the issuing of the bonds arid the control 
and ordering of road work are given to the local authorities, while the 
county commissioners arc directed to levy and collect the taxes.' Trus- 
tees v. M'cbb, 155 N. C., 383. Again, in Hargrave 2;. Conzrs., 168 N. C., 
626 : 'The questions presented in this case are almost identic~al with those 
considered in Comrs. v. Comrs., 165 N. C., 632, in which a similar act 
was upheld. I n  that case, and also in Trustees v. Webb, 155 N. C., 379; 
I'ritchard v. Comrs., 159 N. C., 636, affirmed on rehearing, 160 N. C., 
476; l'ate v. Comrs., 122 N. C., 812; Herring v. Dixon, ibia'., 420, and in 
other cases, this Court has held that the construction and maintenance 
of public roads are a necessary public expense, and that the General 
Assembly may provide for the construction and working the same, and 
may create a board to do this, distinct from the county commissioners, 
and fix and authorize the levy of taxes for that purpose, as in this act, 
without a vote of the people. We know of no reason to question the 
correctness of those decisions.' " 

Rakersville Township Bonds. The only authority for the issuance 
of bonds by Bakersville Township is contained in the l i t ter part of 
section 23 of ch. 326, Public-Local Laws 1921: "That said hoard of road 
commissioners are hereby authorized, empowered and dirwted to issue 
any necessary amount of bonds, chargeable to any township or to 
Mitchell County as the case may be, to cover any outstanding indebted- 
ness now owing by said county for any roads already constructed, or now 
u w l e r  construction or which may be under contemplation of construe- 
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tion." Public-Local Laws 1921, ell. 231 (Extra Session) is a confirma- 
tory and validating act. Latter part of section 1 is as follows: "A bill to 
be -entitled an act to amend chapter three hundred and twenty-six, 
Public-Local Laws nineteen hundred and twenty-one, relating to the 
public roads of X i t c h ~ l l  County and to authorize bond issues and special 
taxes therefor, be and the same is hereby enacted, reenacted, and con- 
firmed." 

I n  Commisszoners v. Boring, 17.5 S. C., p. 109, it is held: "We have 
frequently held, at  least in principle, that where the roads of the dif- 
ferent townshivs or districts are set a ~ a r t  and a scheme is devised 
whereby they can be planned, laid out, constructed or improved entirely 
under the township's control arid management, and without reference 
either to State or county benefit, it is not within the legislative power 
to tax one conlmunity or local district for the exclusive benefit of an- 
other. Harper v. Contrs., 133 N .  C., 106; Faison u. Comn~s., 171 N. C., 
411; Keith v. Lockhart, 171 n'. C., 451, and numerous cases in other 
jurisdictions collected in  Comrs. c. S t a f e  Treasurer (Lacy), supra (174 
S. C., 141 ), are to the same effect. 'The taxing district through which 
the tax is to be apportioned must be the district which is to be benefited 
by its collection and expenditure. The district for the apportionment of 
the State tax is the Statr, fur a county tax the county, and so on. Sub- 
ordinate districts may be created for convenience, but the principle is 
general, and in all subordinate districts the rule must be the same.' 
Cooley on Taxation (3  ed.), 430. 'The conshitutional requirement of 
unif0rmit.y of taxation forbids the imposition of a tax on one muuici- 
pality, or- part of the State, for the burpose of benefiting or raising 
money for another.' 37 Cyc., 749." 

The language of the statutes under consideration is not full and 
explicit, but by construing them together in pari materia, we think a 
reasonable construction and intent is that the board of road commis- 
sioners of hlitcliell County had a right to issue the b o d s  chargeable to 
Bake~sci l le  l'ozcnship for road purposes. "Sow under construction or 
which may  be under contsmplafion OT construction," with power given 
to issue the bonds, it necessarily follows that authority is given to levy 
sufficient taxes to pay such bonds and the accruing interest thereon. This 
position is strengthened by the caption of the act, chapter 64, "and to 
authorize bond &sues and specia l tams ther~for." 

I n  Paruin v. Comrs., 177 S. C., p. 511, Walker,  J., said: "It would 
seem that as the people voted for the issue of bonds, they virtually or 
impliedly voted for the tax, as the bonds would be of no market value 
without some adequate ~rovis ion for discharging the principal and 
interest of the debt, but this is not necessary to be decided, and is merely 
referred to incidentally in passing, and constitutes no part of the judg- 
ment of the court upon the questions submitted to us." 
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The bonds being for road purposes, they were for a necessary expense, 
and no vote under the Constitution, Art. VI I ,  sec. 7, I-equired. The 
proper body authorized the issue of the bonds, as i t  had a right to do, and 
the implied power to levy a tax to pay the principal anc interest auto- 
matically followed. The title or caption to the act may b3 considered in  
aid of construction to show intent-"and special taxes themefor." Freight 
Discrimination Cases, 95 N.  C., at  p. 447; Cram v. Crcm,  116 N.  C., 
288; 8. v.  Woolard, 119 N.  C., 779; S. v. Patterson, IS4 N. C., 612; 
In re Chisholm, 176 N. C., 211. 

On rehearing in Charlotte v. Shepard, 122 N. C., 603, it was 
said: "When such corporation has thus acquired the right to create the 
debt and to issua the bonds, this power carries with i t  the power to levy 
the taxes necessary to pay said bonds and the accruing interest thereon. 
Rawls County Court v. U. S., 105 U. S., 733; 17. S. v. New Orleans, 
98 U. S., 381." 

Const. of North Carolina, Art. V I I ,  sec. 2, is as follows: "It shall be 
the duty of the commissioners to exercise a general s~pervision and 
control of the penal and charitable institutions, schools, roads, bridges, 
levying of taxes and finances of the county, as may be prescribed by 
law. The register of deeds shall be, ex oficficio, clerk of the board of com- 
missioners." 

The Legislature gave the board of road commissionei.s of Mitchell 
County the authority to issue bonds for road purposes for Bakersville 
Township. The burden is on this township alone to repay the bonds 
with interest. So far as liability of the whole of Mitchell County is 
concerned, the act is unconstitutional. Comrs. of Johnston Co. v. Lacy, 
supra; Comrs. v. Boring, supra. The taxes necessary to pay the bonds 
and interest must be levied for the purpose and, construing the act au- 
thorizing the bond issue in pari materia with Art. V I I ,  sec 2, the burden 
is imposed on the county commissioners of Mitchell County, to levy and 
collect the necessary tax from Bakersville Township to pay the bonds 
and interest. S.  v. Jennette, supra, 101; Day v. Comrs. of Y a d k i n  
County, post, 780. 

I t  follows, as a matter of course, that the board of road commissioners 
of Mitchell County, having authority to issue the bonds, it is in their 
discretion how long bonds shall run, provision for payment, the rate of 
interest they shall bear, not exceeding the legal rate of 64;. The bonds 
shall be signed by the chairman of the board and duly attested by the 
secretary, under the seal of the corporation, and all necessary details 
carried out by the board in its discretion. When this is dlme, the bonds 
will be a legal obligation on Bakersville Township and tha county com- 
missioners of Mitchell County are required and authorized to levy the 
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taxes on all the taxable property in Bakersville Township sufficient and 
necessary to pay the bonds, principal and interest, so issued by the 
board of road commissioners of Mitchell County. 

We think the statute valid as herein declared, that the bonds are a 
chargo on Bakersville Township and not a county charge. Comrs. of 
Johnston County v. Lacy, supra; Comrs. v. Boring, supra. The legis- 
lative authority is sufficient to levy the tax to pay the principal and 
interest on the bonds. Spitzer v. Comrs., 188 N.  C., 30. 

"Where a part of a statute'is invalid, the remainder, if valid, will be 
enforced, provided it is complete in itself and capable of being executed 
in accordance with the apparent legislative intent; but if the void clause 
cannot be rejected without causing the statute to enact what the Legis- 
lature did not intend, the whole of it must fall. 26 A. & E. Enc. of 
Law (2  ed.), 570; Black on Const. Law, p. 64; Lowery v. School Trus- 
tees, 140 N. C., 42-43; Xeith v. Lockhart, 171 N.  C., 451." Comrs. v.  
Boring, supra. 

Red  Hill Township Bonds: The plaintiff relies upon section 23, ch. 
326, Public-Local Laws 1921, as amended by chapter 64, sec. 7, Public- 
Local Laws, Extra Session, 1921, as authority for the issuance of the 
$25,000 of bonds by Red Hill  Township. 

Section 23 referred to says the board of road commissioners of 
Mitchell County "shall have the power to issue the necessary amount of 
bonds chargeable to Red Hill  Township not to exceed $15,000 under the 
same conditions and regulations stipulated in this act for the other town- 
ships of Mitchell County," etc. Chapter 64, Public-Local Laws, Extra 
Session, 1921, sec. 7, amends see. 23 by striking out $15,000 and insert- 
ing in lieu $30,000 of bonds for Red Hill  Township. The "other town- 
ships of Mitchell County" mentioned in section 23 'of ch. 326, are bonds 
of Snow Creek Township mentioned in section 21 of said chapter, and 
bonds of Cane Creek Township mentioned in section 22 of said chapter, 
and sufficient authority is given in said sections 21 and 22, substantially 
the same, to levy special tax to pay the principal and interest of the 
bonds, as follows: "And the county commissioners of Mitchell County 
are hereby required to meet at  the times and places set forth in  section 18 
of this act and levy a tax on all real and personal property in Snow 
Creek Township sufficient to pay the interest on said bonds, and to 
create a sinking fund with which to retire said bonds at  their maturity, 
and shall pledge the full faith and credit and all taxable property, not 
only of Snow Creek Township, but of Mitchell County as well for the 
payment of said bonds and interest." The authority for Cane Creek 
is practically the same as for Snow Creek, section 22, supra. Under 
section 18, above referred to, the taxes levied shall be solely in the town- 
ship and not against the property of the whole county. 
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The pledging of the full faith and credit and all taxable property of 
Mitchell County is unconstitutional. Comrs. of Johnston v. Lacy, 
supra; Comrs. v. Boring, supra. This does not affect the validity of 
the township bonds. 

We think the legislative power and authority ample for the board 
of road commissioners of Mitchell County to issue the bonds for Red 
Hi11 Township, as set out in  the controversy without ac t~on  (except as 
hereafter modified), and provision is made for the payment of the prin- 
cipal and interest on the bonds. 

Bradshaw Township Bonds: As to the $10,000 of bonds to be issued 
by-Bradshaw Township, we think ample power and authority to issue 
the bonds is given pursuant to chapter 64, sec. 23(c), Public-Local Laws 
(Extra Session) 1921, which gives specific authority for the issuance 
of bonds by that township not to exceed $50,000. The board of county 
commissioners has ample authority in section 23(g) of said chapter 64, 
to levy and collect a special tax to pay the principal and interest of 
bonds issued on behalf of Bradshaw Township. "The board of county 
commissioners of Mitchell County shall annually thereafter levy in  
each of the said townships issuing the said bonds a special tax upon all 
property in said township sufficient to provide funds for tlie payment of 
interest on the bonds of said township, and to provide a sinking fund 
adequate to retire the said bonds of said township at their maturity. 
The said special taxes shall be levied and collected as the other county 
taxes are levied and collected, and the proceeds arising from the collec- 
tion thereof shall be kept separate and apart from the oth3r county and 
township funds and shall be used for the purpose of payirg the interest 
and retiring the bonds of the respective townships and for no other 
purpose whatsoever." 

We think the legislative power and autkority ample for the board of 
road commissioners of Mitchell County to issue the bonds for Bradshaw 
Township, as set out in tlie controversy without action, and provision is 
made for the payment of the principal and interest on the bonds. 

Under chapter 326, Public-Local Laws 1921, sec. 21 and 22, require 
that the bonds shall mature in not less than 20 nor more than 30 years. 
This applies to Red Hill  Township. We do not think i t  iipplies to the 
other townships. Defendant in his brief says, "As the bonds have not 
yet been issued, this could c rob ably be corrected by changing the maturi- 
ties of the bonds." The judgment as to Red Hill Township is modified 
to meet this legal situation. 

From a full investigation of the law, we think the judgment of the 
court below should be modified as indicated and affirmed as to Red Hill 
Township, and affirmed as to the other townships. The judgment 
below is 

Modified and affirmed. 
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F. M. SHAIVNONHOUSE, JR., ADMINISTRATOR, V. J. K. WOLE'E. 

(Filed 19 May, 1926.) 

1. Trusts--Deeds and  Conveyances-Conditions S u b s e q u e n t C h a r i t a b l e  
Trusts. 

A deed to lands sufficient to create a t rust  therein for designated pur- 
poses, will not be construed as  upon condition subsequent, in the absence 
of a clause of forfeiture. 

2. Trusts-Cm+Equity. 
While equity may decree a sale of lands conveyed in trust for certain 

designated purposes, in order to preserve the estate therefor, i t  will not 
do so with express or clearly implied powers in the instrument when its 
effect will be to defeat the purposes of the trust, as  gathered from the 
terms of the deed creating it. 

3. Smne-Trustees-Power of Sale-Mortgage-Foreclosure-Purchaser 
-Title-Deeds and  Conveyances. 

Where a deed to lands to trustees clearly creates a charitable trust 
therein for designated purposes, and confers on them no power of sale 
except by the word "dispose" thereof, this word, construed with the other 
words expressing the trust, does not confer upon the trustees the power 
to mortgage the entire subject of the trust, and thus defeat its object, 
and the purchaser a t  the mortgage sale can acquire no title. Cases 
wherein a n  estoppel has been created, designated by Brogde~t ,  J. 

4. Trusts-Deeds and  Conveyances. 
A deed to lands is suEicient to create a trust therein when the words 

a re  adequate, the subject is definite, the subject-matter defined, and the 
beneficiaries designated. 

CLARKSON, J., did not sit. 

COXTROVERSY without action before Harding, J., a t  M a r c h  Term,  
1926, of MECKLENBURG. 

O n  22 J a n u a r y ,  1920, J. K. Wolfe executed a n d  delivered the  fol- 
lowing deed: 

T h i s  deed, made  a n d  entered in to  this  22 J a n u a r y ,  1920, by  a n d  
between J. K. Wolfe a n d  wife, J u l i a  W. Wolfe, of t h e  county of Neck-  
lenburg a n d  S t a t e  of N o r t h  Carolina, par t ies  of the  first p a r t ;  Mrs.  
B e u n a h  E. Creswell, Mrs.  M a r y  B. H u n t e r ,  Mrs. J e n n i e  G. K i r k -  
patrick, Mrs. Mat t ie  E. Washam,  H. G. Ashcraft,  W. F. Graham,  a n d  
B. J. Summerow, al l  of the  county of Mecklenburg, S t a t e  of N o r t h  
Carolina, par t ies  of t h e  second par t ,  mitnesseth: 

T h a t  t h e  said parties of t h e  first pa r t ,  i n  consideration of $1 to t h e  
sa id  part ies  of t h e  first p a r t  pa id  by  t h e  part ies  of t h e  second par t ,  t h e  
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receipt of which is hereby acknowledged, have bargained and sold, and 
by these presents do grant, bargain, sell and convey unto the said parties 
of the second part and to their successors, all that certain lot or parcel 
of land, situate, lying and being in Charlotte Township, Mecklenburg 
County, State of North Carolina, and more particularly described as 
follows : 

Located on the west side of the Park  Road, commencing at  a stake in  
the center of said road 270.6 feet from H. B. Hunter's corner. and runs 
thence south 75 degrees, 45 minutes west 480 feet to a stake; thence 
north 14 west 210 feet to a stake; thence north 75 degrees and 45 
minutes east 480 feet to a stake in  the center of said P a ~ k  Road; and 
thence south 14 degrees east 210 feet with the center of said road to the 
beginning corner, and being parts of lots 6 and 7, as appears on the 
map of J. K. Wolfe's property duly recorded in the office cf the register 
of deeds for Mecklenburg County in Book 230, pages 154 and 155. 

To have and to hold the said parcel of land, and all right, privileges 
and easements thereunto in anywise appertaining, unto thl? said parties 
of the second part aforementioned and to their successors chosen as 
hereinafter specified, in trust and confidence, nevertheless that the said 
parties of the second part and their successors shall hold, use, occupy and 
enjoy the same for the purpose of establishing, maintaining and carry- 
ing on as a community building, buildings and grounds for the benefit 
of persons of the white race owning land or living within the com- 
munity lying between the present southerly limits of the :ity of Char- 
lotte on the north and including the J. Watt Kirkpatrick farm or home- 
place on the south, and such lands and white persons living to the east 
and to the west of the said Park  Road as mas  be determined from time 
to time by the said parties of the second part, under such rules and regu- 
lations as may be established for the government thereof' by the said 
parties of the second part and their successors. 

And the said parties of the second part and their succe83sors may, in 
addition to the uses hereunto before provided, use the said grounds and 
buildings, or permit the same to be used for school purposes for per- 
sons of the white race under rules established by the said parties of the 
second par t :  pr d e d ,  however,  that such use for school purposes shall 
not deprive the white persons living i n  said community from the reason- 
able use of said premises and building for community purposes under 
the rules established for the maintenance and operation th?reof. 

And the following conditions are hereby made a part of this indenture, 
viz. : (1) The said premises shall be called "The Park  Road Community 
House"; (2) the control, government and entire management of and 
responsibility for the said community house shall be vested in the afore- 
said parties of the second part and their successors, who s h d l  be persons 
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of the white race living in  the said community and entitled to the use 
and enjoyment of the said community house; (3) the said parties of the 
second part or their successors shall hare entire control of said prop- 
erty and premises for the purposes hereinbefore stated, and they shall 
also hare entire control, disposal and management of any and all prop- 
erty whether real or personal, which shall at  any time be given or con- 
veyed to the said parties of the second part for the said community 
house, or of the income or profits of such money or property as may be 
given for the endowment or furtherance of any of the activities of the 
said community house; (4) in case of death or resignation of any of the 
aforesaid parties of the second part, such vacancy or vacancies shall be 
filled by election or appointment of the remaining parties, nominations 
of persons for such vacancies to be posted or advertised in some con- 
spicuous place at least 30 days before election or appointment; ( 5 )  the 
said parties of the second part and their successors may elect or appoint 
such officers and committees as in their judgment may be necessary; 
provided, that they shall elect or appoint a secretary, one of whose duties 
shall be to keep proper minutes and records of all proceedings, vacan- 
cies and elections; ( 6 )  if at any time it shall become impossible or im- 
practicable to carry on the trust hereby created according to the true 
intent and purpose thereof, then the said premises shall be used for 
public playgrounds or recreation grounds for the white persons living 
in  the said community until such time as the parties of the second part 
or their successors may find it possible and to resume the use of said 
premises for the purposes herein stated. 

I n  witness of all which the said J. K. Wolfe and his wife, Julia E. 
Wolfe, parties of the first part, have hereunto set their hands and seals 
the day and year first above written. 

This deed was duljr recorded 24 January, 1920, and at the time of 
recording thereof the land described was ~ a c a n t  and unimproved. There- 
after, 8 April, 1921, for the purpose of securing funds in part with 
which to erect a building on the land, the trustees borrowed from 
B. J. Summerow the sum of one thousand dollars and executed and 
delirered a deed of trust to the plaintiff's intestate as trustee for said 
Summerolv, securing said money, said deed of trust being duly recorded 
in April, 1921. The deed of trust contained the usual power of sale in 
default of payment of principal or interest on said loan. Default hav- 
ing occurred in the payment of the indebtedness secured by said deed 
of trust, the plaintiff, as administrator of the trustee named in the deed 
of trust, sold the land at  public auction in accordance with the terms of 
said deed of trust, at which sale the defendant became the last and 
highest bidder for the sum of four thousand dollars. The sale was duly 
reported and no advanced bid mas placed upon the purchase price within 
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the time limited by law. Plaintiff thereupon tendered a deed to the 
defendant and demanded the purchase money. The defendant declined 
to accept the deed upon the ground that the deed would not convey to 
him a fee-simple title to the lands therein described, for the reason that 
the trustees had no power to execute a deed of trust or mortgage upon 
the property. I t  is admitted that the purchase price offered by the de- 
fendant is fair  and reasonable. 

Upon the record, as presented, Judge W. F. Harding held that the 
deed made by the plaintiff and thereafter tendered the defendant did not 
convey an indefeasible fee-simple title to the land therein described, and 
further, that the defendant was not required to accept said deed or to 
pay said purchase price. 

From the judgment so rendered the plaintiff appealed. 

Carswell & Ervin for plaintiff. 
Pharr, Bell & Pharr for defendant. 

BROQDEN, J. The determinative question is this: Did the trustees 
named in the deed have the power to execute a mortgage or deed of trust 
upon the property, and, by sale thereunder, convey a fea-simple title? 

The deed does not create an estate on condition subsequent, for the 
reason that there is no clause of forfeiture, reverter or reentry and other 
controlling indicia of such an estate. Hall v. Quinn, 190 N .  C., 326. 

However, the deed does create a trust in  favor of the designated bene- 
ficiaries because the essential elements of a valid trust cmcur, to wit: 
( a )  Sufficient words to create i t ;  (b) a definite subject-matter; (c) an 
ascertained object; (d )  designated beneficiaries. Witherington v. Her- 
ring, 140 N. C., 497; Thomas v. Clay, 187 N. C., 778. 

An examination of the deed discloses two dominant purposes, to wit: 
(1) That said land should be used for the purpose of establishing, main- 
taining and carrying on as a community building, buildings and grounds 
for the benefit of white persons in the area designated. ( 2) That if it 
were impracticable or impossible to carry on the community building 
idea, the land should be used "for public playgrounds or recreation 
grounds" for the beneficiaries designated in the deed. I n  order to exe- 
cute these purposes it therefore becomes necessary to ascertain the extent 
of the power delegated by the deed to the trustees. This power is con- 
tained in the following words: (a )  Hold, use, occupy and receive the 
same for the purpose of establishing, maintaining and carrying on as a 
community building, buildings and grounds, etc.; (b) "shsll have entire 
control of said property and premises for the purposes hereinbefore 
stated"; and (c) "they shall also have entire control, disposal and man- 
agement of any and all property whether real or personal, which shall 
a t  any time be given or conveyed to the said parties of the second part 
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for the said community house or of the income or profits or furtherance 
of any  of fhe  activities of said community house." 

The vital point raised by this language is whether or not the words 
used are sufficient to authorize 'the execution of a mortgage upon the 
property for the purpose of building a house thereon. 

I t  must be conceded that the only language importing the power to 
mortgage would be the words "entire control, disposal and manage- 
ment"; and it must also be conceded that of these words "dis~osal" is the 
broadest and most comprehensive. The various definitions and shades 
of the meaning of the word "disposal" or its equivalent "disposed of7, 
is set out in Page v. Covington, 187 N.  C., 621. I n  that case it was 
held that the words "disposed of," construed in the setting in which they 
occurred, indicated suffikent intention on the part of the donor that a 
portion of the property should be sold and the proceeds derived there- 
from used in preserring the trust; and it will be further noted that the 
power of sale was restricted to a portion of the trust property, and that, 
in addition, the beneficiaries of the trust authorized the sale. 

Sales of property impressed with a trust for charitable uses have been 
a fruitful source of litigation. The following principles relating to 
charitable trusts are deducible from the authorities. Sales may be made: 
(1) When the instrument creating the trust delegates the express power 
of sale; (2) if no power of sale is given in the trust instrument, but a 
sale of a portion of the property is necessary to preserve the trust. 
College I?. Riddle, 165 N .  C., 211; Page v. Covington, 187 N. C., 621. 
(3) I f  no power of sale is given, the trustees and beneficiaries, if capa- 
ble of doing so, may dispose of the property and hold and use the pro- 
ceeds for carrying out the dominant purposes of the trust according to 
its terms. Hall  v. Quinn,  190 N. C., 326; Page v .  Covington, 187 
N.  C., 621. (4) I f  the power of sale is prohibited in the trust instru- 
ment, but, if at the same time a sale of the trust property is indispen- 
sable to the preservation of the interests of the parties in the subject- 
matter of the trust. "We think it is well settled that a court of equity, 
if it has jurisdiction in a given cause, cannot be deemed lacking in  
power to order the sale of real estate which is the subject of a trust, on 
the ground, alone, that the limitations of the instrument creating the 
trust expressly deny the power of alienation. I t  is true, the exercise of 
that power can only be justified by some exigency which makes the 
action of the court, in a sense, indispensable to the preservation of the 
interests of the parties in the subject-matter of the-trust, or, possibly, 
in case of some other necessity of the most urgent character.'' Trus t  
Co. v. ATicholson, 162 N .  C., 257; S t .  James v. Bagley, 138 N.  C., 384; 
Church v. Bragmu, 144 N .  C., 126; Church v. Ange, 161 N.  C., 314; 
College v. Riddle, 165 N.  C., 211; Middleton v. Rigsbee, 179 N. C., 440. 
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Rowever, the mere naked power of sale implied in  the word "dis- 
posal," or, for that matter, language of like import, does not neces- 
sarily imply or delegate power to mortgage. "A sale of property pre- 
sumably brings its full value. A mortgage of property presumably 
brings but a part of its value, and yet may result, by fore:losure, in the 
loss of the rest." O'Brien v. Flint. 74 Conn.. 502. 

A clear expression of the proper construction of power to mortgage 
occurs in the case of Hamilton 2;. Hamilton, 149 Iowa, 329, and is as fol- 
lows: "Question is further raised whether, under the power given in the 
will, the plaintiff may mortgage the property. That (t mere naked 
power to sell given to an agent or attorney or to the trustee of any 
ordinary trust does not include the power to mortgage is gel1 settled by 
the weight of authority. I n  such case the power is to be strictly con- 
strued and will not be extended to cover an act not clearly within the 
terms of the instrument by which it was created; but a different rule 
has often been applied where a testamentary power has been given, not 
for the benefit or profit of the donor, but in the furtherance of some 
benefit which the donor confers upon the donee. The language creating 
such a power is to be liberally construed to promote the purpose or 
intent of its creation, and, if the power to sell is amplified by other 
words of broader or more general meaning, and the circunlstances under 
which the gift is made be not such as to forbid that construction, the 
authority to mortgage for the purpose expressed in  the writing may be 
inferred." 

I n  the Hamilton case the language of the will under coistruction was 
"full power to sell, transfer and dispose of the same or as much thereof 
as may from time to time be needed for his support and maintenance 
during his said lifetime." I t  is further pointed out that the real estate 
devised in the will was encumbered by an outstanding mortgage. Price 
v. Courtney, 87 Mo., 387; Hoyt v. Jaques, 129 Mass., 286; Parkhurst v. 
Trumbull, 130 Mich., 408; Bloomer v. Waldron, 3 Hill  ( N .  Y.), 364; 
(Aaron Burr case) ; Arlington State Bank u. Paulsen, 57 Neb., 717; 
Stokes v. Kennedy, 58 Miss., 614; Hicks v. Ward, 107 N. C., 392. 

I f  the mortgage in the case now under consideration t an  be upheld, 
its validity must rest upon principles announced in  Hall v. Quinn, supra. 
An analysis of the case of Hall v. Q&nn mill disclose: ( 1 )  That the 
donors of the property procured the incorporation of the donee by the 
Legislature, and the legislative act, incorporating the donee, conferred 
and delegated full, ample and comprehensive powers "to use and enjoy, 
alien, exchange, invest, convert and reinvest all of its property and 
assets in as full and amole manner as other institution13 of the State 
similarly chartered." Having participated in procuring this charter, 
the donors, therefore, were estopped, and could not question the exercise 
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of the power conferred, and the power to mortgage is fully conferred 
by the provisions of the charter. 

( 2 )  The beneficiary in the deed of gift duly authorized the execution 
of the mortgage. The result was that there was no person who could 
raise the question or challenge the validity of the mortgage so given. 
"The parties who can maintain a suit to enforce a trust must be either 
a cesfui que trust or a trustee, or must sue in right of one of these or 
must hare some legal interest in the subject-matter of the trust either 
granted or reserved, or by reverter." Shields v. Harn's, 190 N. C., 520. 

I t  is obvious, therefore, that the principle announced in Hall v. 
Qz~inn is not applicable to the facts here. 

The language of the deed under consideration, the weight of authority, 
and the clear logic of the principles involved, compel the conclusion that 
the mortgage in this particular case was not properly authorized, and 
therefore invalid. I t  necessarily follows that a sale thereunder could 
not vest an indefeasible title. The judgment must be 

Affirmed. 

CLARKSON, J., did not sit. 

SMITH m ALS. V. BOARD OF COUNTY COMMISSIONERS O F  
BLADEN COUNTY. 

(Filed 19 May, 1926.) 

Appeal and Erro-Highways-Bonds-Taxation-Countiesnjunction 
-EvidenceFacts Found-Remanding Case. 

Upon appeal from the judge in a suit to restrain the county commis- 
sioners from issuing highway bonds under a contract with the State 
Highway Commission, presenting the question of taxation in excess of 
that allowed by statute, C. S., 1291(a), the facts found thereon by the 
Superior Court judge is not conclusive; but where the record evidence of 
the county is conflicting and inconsistent, a judgment in its favor will 
not be sustained and the case will be remanded. 

CIVIL ACTION heard by Dunn, J., at November Term, 1925, of 
BLADEN. 

Plaintiffs instituted an action against the board of commissioners of 
Bladen County, alleging that said commissioners have unlawfully en- 
tered into a contract with the State Highway Commission to issue bonds 
in the sum of two hundred and seventy-five thousand dollars ($275,000), 
and lend said amount to said Highway Commission for the purposes set 
out in the contract. Plaintiff further alleged that if these bonds were 
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issued the indebtedness of the county would exceed the limit provided 
by section 1291(a), Consolidated Statutes, and amendment thereto. 
The trial judge found as a fact that the bond issue did not exceed the 
limit prescribed by law. 

From a judgment declaring the bond issue to be valid the plaintiffs 
appeal. 

E. F. McCulloch for plaintiffs. 
H .  H.  Clark, McLean & Stacy  for defendant. 

BROQDEN, J. Under section 1291(a), Consolidated Statutes, as 
amended by chapter 97, Public Laws, Extra Session, 1924, Bladen 
County cannot incur a bonded indebtedness in excess of seven per cent 
of the assessed valuation of taxable property as shown by the last assess- 
ment previous to the incurring of any new bonded indebtcbdness. I t  was 
the evident purpose of this act to limit the indebtedness of counties in  
order to protect the taxpayers from increasing and opprerlsive tax rates. 

I n  the present state of the record it is impossible for us to determine 
the question as to what constitutes the bonded indebtedness of Bladen 
County. The defendant attaches to its answer an unsigned statement 
purporting to be made by the county auditor, in  which statement the 
bonded indebtedness of the county is listed at  $438,000, Eut attached to 
the statement is a list of notes which the auditor apparently does not 
include as bonded indebtedness. There is also in the record another de- 
tailed statement from the auditor listing other notes not appearing in 
the defendant's purported exhibit. I n  other words, the statement from 
the auditor, attached to the defendant's answer, if correct, would indi- 
cate that the bond issue comes within the limit. Upon the other hand, 
the other statement from the auditor would tend to indicate that the 
bond issue would exceed the limit. 

The question involved is of too much importance to be determined by 
the present record. For instance, there is an item of $16,800 listed as a 
note in the statement marked "Exhibit B," same being plaintiffs' ex- 
hibit, with a notation that this same amount ('is allowec. board educa- 
tion should there be need above budget." We cannot say what this 
language means for the reason that it does not appear whether or not 
the county commissioners have actually made an order to this effect, or 
whether any note is outstanding evidencing this amount. 

There is another item of $86,600 appearing on the auditor's state- 
ment as "Exhibit B," with the following notation: "State Notes." It 
does not appear whether these notes were signed by the county board of 
education or by the county commissioners or for what purpose the notes 
were issued. 
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I n  suits of this character the appellate court may examine the  evi- 
dence and reach i ts  own conclusion as to  the facts. Sanders v. Ins. Co., 
183 N. C., 6 6 ;  Sdvwf i s ing  Co. v. dsl~evil le ,  189 N. C., 739. 

The  controlling facts cannot be ascertained in  the present state of the 
record and the case is remanded to the Superior Court from whence it 
came, to  the end that  an  accurate and definite statement of the indebted- 
ness of Bladen County may be submitted. Bdvertbing Co. v.  Asheville, 
189 N. C., 739. 

Remanded. 

(Filed 19 May, 1926.) 

1. Appeal and Errol.--Rules of CourtRecord-Docketing. 
An appeal taken before the commencement of' a term of the Supreme 

Court must be docketed by appellant fourteen days before the call in its 
order of the district to which it belongs. 

2. Same-Cer.tiorari-Laches. 
Where the appellant asserts that he is not in default in docketing his 

appeal in the time required by the rule, he may apply for a certiorari to 
iming up the transcript of the case, or the omitted part, and thus only have 
the question of his laches therein passed upon. 

The rules of the Supreme Court regulating the time of docketing ap- 
peals are mandatory, and uniformly enforced by the court, without au- 
thority to the judges or parties to the action to change them by agree- 
ment or otherwise. 

4. SamcDismissa l  Ex Mero Motu. 
Where the rules of the Supreme Court regulating the docketing of 

appeals have not been observed, and the appellant has lost his right, the 
Supreme Court may dismiss the appeal ex mero motu. 

APPEAL by defendant from Hwding ,  J., at  August Term, 1925, of 
TRANSYLVANIA. Appeal dismissed. 

Welch Galloway for the plaintiffs. 
D. L. E n g l k h  for the defendant. 

ADAMS, J. T h e  plaintiffs brought suit against the defendant to 
recover a tract of land and to remove a cloud from their title. The  
cause was tried a t  a term of the Superior Court which convened 27 July,  
1925, and judgment was rendered in  favor of the plaintiffs. T h e  de- 
fendant gave notice of appeal and his  case and the plaintiffs' counter- 
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case were served in due time. The Supreme Court was not then in ses- 
sion, and under the fifth and seventh rules of practice (185 N. C., 288) 
the transcript of the record on appeal should have been docketed here 
at the Fall Term, 1925, seven days (now fourteen) before the docket 
of the eighteenth district was called; but the parties agreed in writing 
to extend the time for settling the case on appeal unti the December 
term of the Superior Court of Transylvania. This agreement was made 
23 November, more than three months after the trial, and one week 
before the docket of the district was to be called, and owing to this 
agreement the case on appeal was not settled until 10 December, 1925. 
One month later, 10 January, 1926, the appeal was filed in this Court. 

"It is the established rule of our procedure that an appeal from a 
judgment rendered prior to the commencement of a t e r n  of this Court 
must be brought to the next succeeding term of this Court, and in  order 
to a hearing in regular order, the same shall be docketed seven days 
before the calling of the docket of the district to which it belongs . . . 
I n  numerous decisions of the Court dealing directly with the subject, i t  
has been held that these rules governing appeals are nandatory and 
must be uniformly enforced, the only modification permitted or sanc- 
tioned by these decisions being to the effect that wher: from lack of 
sufficient time or other cogent reason, the case on appeal may not be in 
shape for docketing in the time required, the appellant may within such 
time docket the record proper and move for a certiorari, which may be 
allowed by the Court on sufficient showing made." S. u. Farmer, 188 
N. C., 243. 

I n  Haynes v. Coward, 116 N.  C., 840, it is said: '(If there is delay in 
sending up the transcript on appeal in time to be docketed for hearing 
during the call of the district to which it belongs at the first term of 
this Court beginning after the trial below as required 1)y Rule 5, and 
such delay is caused by the neglect of the clerk or judge, all the authori- 
ties are to the effect that the appellant, if without laches himself, is en- 
titled to a certiorari to bring up the transcript or the orritted part of i t  
as the case may be. But the writ must be applied for regularly at  such 
term, Rule 41 (now 34), and before the appeal is dismissed." To the 
same effect is Brown v. House, 119 N .  C., 622 : "The appellee makes the 
objection to the petition for certiorari that the appellant has not filed 
a transcript of the record proper (or shown why he could not do so) as 
a basis for the motion for a certiorari for the (case on appeal.' The ob- 
jection is fatal. Pittman v. Kimberly, 92 N.  C., 562; 0 D e n s  v. Phelps, 
91 N.  C., 253; S. v. Freeman, 114 N. C., 872; Shober 1). Wheeler, 119 
N .  C., 471. The petitioner for certiorari must show himself free from 
laches by doing all in his power towards having the appeal perfected and 
docketed in  time." Also, S. v. TruT1, 169 N. C., 363, 370 : ('It appears in 
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the record that the solicitor agreed with the prisoner's counsel that the 
case might be postponed and iocketed at this term. This ~ a s  an irregu- 
larity, and was beyond his authority. The statute must be complied 
with and the cause docketed at the next term here after the trial below. 
I f  in any case there is any reason why this cannot be done, the appel- 
lant must docket the record proper and apply for a certiorari, which this 
Court may allow, unless it dismisses theappeal,  and may then set the 
case for trial at a later day at that tern1 or continue it, as it finds proper. 
I t  is not permitted for counsel in a civil case, nor to the solicitor in a 
State case, to assume the functions of this Court and allow a cause to be 
docketed at a later term than that to which the appeal is required to be 
brought by the statute and the rules of this Court." 

From the decisions and the rules of practice in the Supreme Court the 
following conclusions, as applicable to this appeal, may be deduced: 1. 
The transcript of the record on appeal from a judgment rendered before 
the commencement of a term of this Court must be docketed fourteen 
days before thc calling in its order of the docket of the district to which 
it belongs. Rule 5 as amended, 185 N. C., 788; 189 N. C., 842. 2. I f  
without the appellant's negligence the transcript is delayed so that it 
cannot be docketed for hearing during the call of the district to which i t  
belongs at the first term of this Court beginning after the trial, the ap- 
pellant may apply for a certiorari to bring up the transcript or the part 
of it which has been omitted. Haynes v. Coward, supra. 3. The rules of 
practice in the Supreme Court are mandatory, not directory, and must 
be uniformly enforced. S. v. Farmer, supra. 4. Neither the judges, nor 
the solicitors, nor the attorneys, nor the parties have any right to ignore 
or dispense with the rules requiring such docketing within the time pre- 
scribed. Ilerndon v. Ins. Co., 111 N.  C., 384; ~I l imms  v. R. R., 183 
N. C., 463; S. v. Butner, 185 N .  C., 731. 5. I f  the rules are not ob- 
served the Court may ex mero motu dismiss the appeal. 

These conclusions are supported by the following additional authori- 
ties: S. v. Dawkins, 190 N. C., 443; Hamby v. Construction Co., 189 
N.  C., 747; Byrd v. Southerland, 186 N .  C., 384; Cooper v. Comrs., 184 
N. C., 615; 8. v. Johnson. 183 N .  C., 730; 8. v. Ward, 180 9. C., 693; 
Burrell v. Hughes. 120 K. C.. 277. 

Under the circumstances disclosed by the record the appeal must be 
dismissed; but we hare examined the appellant's exceptions and in our 
opinion the case was tried in substantial compliance with the law and is 
free from reversible error. The chief controversy involved questions of 
fact, such for instance as the adverse ~ossession of the defendant and 
those under whom he claimed. 

Appeal dismissed. 



780 IPU' THE S U P R E M E  COURT. [ I91  

F. W. DAY ET AL. V. COMMISSIONERS OF YADKIN COUNTY AND 

COMMISSIONERS OF SURRY COUNTY. 

(Filed 19 May, 1926.) 

1. Highways--County Commissioners-Discretionary Powers--Statutes. 
The powers given to county commissioners over public highways, Const., 

Art. VII, sec. 2, may be taken away from them and conferred by statute 
upon other political agencies of the State, and such agencies may be de- 
prived of the discretionary powers conferred by C. S., 1297, etc. 

2. Same--Constitutional Law-Local and Special Laws. 
While authority given by statute to a county or other political agency 

of a state, to issue bonds or impose taxation for highways in aid to their 
maintenance or construction, is not direct, local or special legislation as 
is prohibited by the amendment to our Constitution, Art. 11, sec. 29, i t  is 
otherwise where the statute directs the building of a bridge a t  a specified 
place across a stream between two counties, and a s  an incident permits 
the issuance of bonds or the levying of taxes for the rurpose, pledging 
the faith and credit of the State. 

APPEAL by defendants from Lane, J. Petition for wr i ;  of mandamus. 
Reversed. 

At the session of 1925 the General Assembly passed an  act for the 
building of a bridge across the  Yadkin River a t  Rockford between Yad- 
kin and Sur ry  counties. The  first, second, and third sections provide 
that  the defendants, acting jointly, shall construct or cause to be con- 
structed a serviceable and satisfactory bridge a t  the p h c e  designated; 
shall make contracts; shall refer their material differences to arbitra- 
tion; and unless and until otherwise directed by the General Asssembly, 
shall charge and collect tolls for  the privilege of using the bridge. I n  
section 3 the defendants are authorized and directed to issue and sell 
the bonds of their respective counties i n  such amount aE, may be neces- 
sary, u p  to and not exceeding $15,000 for each county, the proceeds 
of which shall be used for building the bridge and its approaches. I n  
section 4 i t  is provided that  if the tolls are not sufficient ;o maintain the 
installments of principal and interest, "the full fa i th  ar;d credit of the 
two counties is  pledged to  the validity of said bonds, and the commis- 
sioners of said counties are  hereby authorized to levy ~ufficient tax to 
carry out this provision." Section 5 provides that  the total cost shall 
be covered by the bonds of the two counties as contemplated by C. S., 
3767. Public-Local Laws 1925, ch. 580. 

T h e  plaintiffs brought suit to compel the defendants to issue the bonds 
and build the bridge. The  defendants filed separate answers setting u p  
the following defenses: 1. T h e  act is inhibited by Art .  11, sec. 29 of 
the Constitution. 2. I t  does not provide a sufficient a m m n t  of money. 
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3. I t  requires the counties to engage in the business of maintaining a toll 
bridge. 4. No time is named for levying the tax. The cause was heard 
a t  Chambers, and it was ordered that a writ of mandamus issue to the 
defendants commanding them to build the bridge as prayed in the peti- 
tion. The defendants excepted and appealed. 

IY. L. Reece, D. X. Reece, and 8. H. Barker for plaintiffs. 
W. F. Carter for Commissioners of Surry County. 
Williams & Reavis for Commissioners of Yadkin County. 

ADAAIS, J. The Constitution enjoins upon the commissioners of the 
several counties the duty to exercise a general supervision and control 
of penal and charitable institutions, schools, roads, and bridges, of the 
levying of taxes, and of the finances of the counties, as prescribed by 
law. Constitution, Art. V I I ,  sec. 2. After the adoption of the Constitu- 
tion the Legislature conferred upon the counties, not only the functions 
of a corporate body, but certain statutory powers which could be exer- 
cised only Ly the commissioners, or in pursuance of a resolution ap- 
proved by them. Among such powers are those of building, repairing; 
and keeping up bridges whether entirely in one county or  over a stream 
dividing one county from another. C. S., 1297, (18), (20), (22) ; 3750, 
3751, 3767. True, the powers conferred and the duties imposed on the 
conmlissioners by these and other statutes have in some instances been 
transferred to the board of road commisslioners, or to the board of high- 
way comnlissioners or other "bridge governing board" (C. s., 3778) ; 
but as distinguishable from a ministerial duty, these powers when exer- 
cised by the county commissioners under the general law involve judg- 
ment and discretion, which as a general rule the courts will not attempt 
to control. Brodnaz v. Groom, 6-1. IT. C., 244; Glenn v. Comrs., 139 
K. C., 413; Davenpol-t v. Board of Educa t io~~ ,  183 N.  C., 570; Person v. 
Watts, 184 N .  C., 499, 506; Lee v. Waynesville, ibid., 565; Parks v: 
Comrs., 186 N. C., 490. 

The defendants say that the avowed purpose of the act is to take 
away their discretion, to deprive them of the right to exercise their 
judgment, and thus to destroy their jurisdiction over a matter of local 
self-government. I n  proof they cite the imperative language of the act:  
they '(shall construct . . . a bridge"; they "shall make contracts"; 
they ('shall arbitrate their disagreements" ; they '(shall charge and col- 
lect tolls"; and "the credit of the counties is pledged." I n  reply i t  may 
be said that a mandatorv statute which shuts out the exercise of dis- 
cretion is not for that reason in conflict with the Constitution. Counties 
ara agencies of the State and in the exercise of governmental functions, 
unless directed or restrained by the organic law, are subject practically 
to the unlimited control of the Legislature. 8. v. Jennette, 190 N. C., 96. 
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I n  Tats v. Commksioners, 122 N. C., 812, it is said that the legisla- 
tive authority can direct them to do as a duty all such things as it can 
empower them to do; and in Glenn v.  Comrs., supra, in reference to 
the building of a bridge: "If the Legislature had directed a bridge to be 
built and maintained in proper condition for public travel as a part of a 
public highway, and provided the money or directed that a special tax 
be levied for that purpose, we would not hesitate to direct the writ (of 
mandamus) to issue, commanding the board to discharge the imposed 
duty. The county, being an agency of the State, and the commissioners 
being, in respect to the opening and maintaining of highways, state 
officers, may be compelled by mandamus to discharge such duty when no 
discretion is vested in them." McCormac v. Comrs., 90 N .  C., 441; Har- 
riss v. Wright,  121 N .  C., 172; Jones v. Comrs., 137 N.  C., 579; Withers 
v.  Comrs., 163 N. C., 341. These decisions were rendered before the 
adoption of Art. 11, sec. 29, and we are therefore face to face with the 
question whether the act of 1925, supra, is inconsistent with this pro- 
vision of the Constitution. 

This amendment went into effect 10 January, 1917. Reade v.  Dur- 
ham, 173 N.  C., 668; Mills v .  Comrs., 175 N.  C., 215. I t  provides that 
the General Assembly shall not pass any local, private, or special act 
relating to ferries or bridges; if therefore, the act in question is local, 
private, or special within the contemplation of this section it cannot be 
upheld. Our solution of the question may be worked out by reference to 
former decisions. I n  Brown v.  Comrs., 173 N.  C., 598, the plaintiffs 
sought to enjoin the defendants from issuing bonds and levying a tax 
"for road purposes in North Cove Tovnship in McDowdl County" on 
the ground that the act under which the defendants were xoceeding was 
within the constitutional restriction; but the Court held that this restric- 
tion applies to direct legislation and not to the incidental operation of 
statutes, constitutional in themselves, upon subjects other than those 
with which they directly deal, and that as the direct legislation there 
was the bond issue the fact that the proceeds should be used for road 
purposes did not bring the act within the constitutional inhibition. 
Likewise in Mills v. Comrs., 175 N. C., 216, it was shown that the com- 
missioners of Iredell County had been authorized by a public-local act 
to issue bonds in the sum of $40,000 "for the purpose of building 
bridges over the Catawba River jointly with the county of Catawba," 
and the question was whether this act was in conflict with the constitu- 
tional amendment. I t  was held that there is nothing in the amendment 
which prohibits the Legislature from authorizing county commissioners 
to raise money by the issuance of bonds or by current taxrttion to enable 
them to carry out the measures necessary for the orderly government of 
their counties, and in consequence injunctive relief was denied. See, also, 
Comrs. of Surry  v. Trust  Co., 178 N.  C., 170; Davis v.  Lenoir, ibid., 6 6 8 ;  
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Comrs. o. Bank, 181 N. C., 347; Emery  v. Comrs, ibid., 420; Hill v. 
Comrs., 190 N.  C., 123. The act construed in Paruin v. Comrs., 177 N .  C., 
508, was applicable to any county in  the State and the proposed tax mas 
intended for all the roads in a county (Public Laws 1917, ch. 284) ; and 
in Honeycutt v. Comrs., 182 N. C., 319, it was made to appear that the 
road conlmissioners had the control and management of all their public 
roads and bridges. There are other decisions in  which bonds and the 
levy of a tax were sustained under acts construed to be p e r m i s s i v e  
their primary object being the raising of revenue or other such purpose 
and not the direct and explicit legislation exhibited in the present ap- 
peal. Thus in Z u r t i n  County v. Trust  Co., 178 N.  C., 26, 34, it is said 
that the object of the amendment was not to prohibit the Legislature 
from granting such permission in cases where under our Constitution 
legislative permission is necessary; and in Comrs. v. Pruden, ibid., 394, 
there is noted a distinction between the permissive power to issue bonds 
and the direct legislative authority to lay out, open, alter, or discon- 
tinue a particular road or highway. 

None of these cases is finally decisive of the present appeal. As we 
have seen, the amendment prohibits the passage of any local, private, or 
special act relating to ferries or bridges. I f  we pass by the sale of the 
bonds and the levy of the tax, we are confronted with the question 
whether the legislative mandate in the first section of the act under con- 
sideration is local, private, or special. The language is:  "The board 
of county commissioners of Yadkin County and the board of county 
commissioners of Surry County shall construct or cause to be constructed 
a serviceable and satisfactory bridge across the Yadkin River between 
Tadkin County and Surry County at  Rockford at  a cost not to exceed 
twenty-five thousand dollars." I n  Mills v. Comrs., supl-a, it is said that 
the \\-ord "local" has recei~ed no fixed or generally recognized meaning 
and must be defined by reference to the context; that the General As- 
sembly had previously been urged many times to authorize a particular 
highway or to establish a bridge or ferry at a specified place by direct 
legislation; and that i t  was in reference to local, private, and special 
measures of this character that the amendment was adopted. Mr. Jus- 
tice ZIolmes observed, "The phrase 'local law' means, primarily, at  
least, a lam that in fact; if not in form, is directed only to a specifio 
spot.'' Gray v. Taylor, 227 U.  S., 51, 57 Law Ed., 413. Local Laws are 
special as to place, and special laws are those made for individual cases. 
Lewis Sutherland on Statutory Construction (2  ed.), sec. 199 et seq.; 
I n  re Harris, 183 N. C., 633; Armstrong v. Comrs., 185 N. C., 405. 
The first section of the act before us commands the commissioners of 
Surry and Yadkin counties to construct one bridge across the Yadkin 
River at a place which is pointed out and particularly defined; i t  is 
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direct legislation addressed t o  t h e  accomplishment of a single designated 
purpose a t  a "specific spot"; i t  i s  therefore a local a n d  special act, and  
a s  such is expressly prohibited by  Art. 11, sec. 29, of t h e  Constitution. 
I n  f u r t h e r  elucidation of t h i s  provision t h e  following addi t ional  cases 
m a y  be consulted: Trustem v. Tmst Co., 181 N .  C., 306; Sechrist v. 
Comrs., ibid., 511;  Robinson v. Comrs., 182 N.  C., 590;  Cfa2loway V. 
Board of Education, 184  N. C., 245. T h e  judgment i s  

Reversed. 

H. H. BRIGGS m AL. v. ASHEVILLE DEVELOE'ERS. 

(Filed 19 May, 1926.) 

1. Appeal a n d  Error--Trial by Jury-Waiver-Agreement of Part ies  a s  
t o  Facts-Evidence-Remand. 

Where upon the trial of a n  action, a s  distinguished from the submis- 
sion of a controversy without action under C. S., 626, the parties have 
assumed to agree upon the essential facts, waived a trial by jury, and 
submitted the matters of law to the trial judge, on appeal the judgment 
mill be remanded to be proceeded with when the facts agreed upon are  
insufficient for the determination of the controversy, but are  only evidence 
of a determinative fact. 

Where the question in controversy in a suit for specific performance 
against the purchaser, is whether there had been a compliance with our 
statute as  to a resale under a mortgage upon the raise of a bid a t  a prior 
sale, the recitals relating thereto in the deed tendered by the mortgagor 
are  only prima facie evidence of such facts, and alone are  insufficient to 
sustain the judgment. 

3. Clerks of Court-Mortgages-&sale-Statutes - Tender of Deed- 
Orders Nunc P r o  n n c .  

Where a resale of lands under mortgage has been made under the pro- 
visions of our statute, the clerk may enter an order accepting the mortga- 
gor's deed nunc pro tunc as to  the time it  should have been tendered, 
when otherwise the observance of the statute has been made. 

Under the provisions of our statute as  to tesale of mortgaged lands 
upon a raised bid, it  is required that  the matter be k~?pt open  by the 
clerk for ten days thereafter, in order that the purchaser thereat may 
acquire title. C. S., 2591. 

5. Same--Deposit with Clerk-Appeal and Error. 
Held,  under the facts of this case presenting the question of a valid 

resale of mortgaged land under the provisions of C. S., 2591, objection 
that only two per cent of the proposed advanced bid wal3 deposited with 
the clerk was untenable. 
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APPEAL by defendant from McElroy, J., at April Term, 1926, of 
BUNCOMBE. 

Civil action for specific performance, submitted on an agreed state- 
ment of facts. 

Plaintiffs, being under contract to convey certain lands to the defend- 
ant, duly executed and tendered a deed therefor and demanded payment 
of the purchase price, as agreed. The defendant declined to accept the 
deed and refused to make payment, claiming that the title offered is 
defective. 

On the facts agreed the court, being of opinion that the deed tendered 
was sufficient to conrcy a good title, gave judgment for the plaintiffs, 
from which the defendant appeals, assigning errors. 

Ruffner Campbell for plaintiffs. 
Jones, Wi77iams d? Jones for defendant. 

STACY, C. J. This is not a controversy without action submitted on 
an agreed statement of facts for the determination of a question in 
difference between the parties, as authorized by C. S., 626, but it is a 
suit to compel the specific performance of a written contract to buy land 
and to recover the purchase price agreed to be paid therefor. Certain 
facts having been agreed upon by the parties, a jury trial was waived 
and the matter submitted to the court for its decision, on the facts 
agreed, as to the validity of the title offered by the plaintiffs. 

The only alleged defect in the title offered by the plaintiffs relates to 
a foreclosure sale, had in 1918. 

I t  is agreed that the property in question mas sold by H. H. Briggs 
and wife to the Happy Valley Country Club, Inc., on 11 April, 1917, 
and on the same day the Happy Valley Country Club, Inc., executed 
and delivered to the Wachovia Bank & Trust Company, trustee, a deed 
of trust on said property to secure an indebtedness of $15,808 due H. H. 
Briggs as a part of the purchase price of said land; that under the 
power of sale contained in said deed of trust and in strict compliance 
with the terms of foreclosure contained therein, default having been 
made in the payment of principal and interest, the property was sold 
at  the courthouse door in Buncombe County, 9 September, 1918, when 
and where Jake M. Chiles became the last and highest bidder for 
$12,200; that the trustee immediately reported this sale to the clerk of 
the Superior Court, and on 11 September, 1918, a resale was ordered 
on an increased bid of $12,860, but only 2% of the proposed advance 
bid was deposited with the clerk; that thereafter the Wachovia Bank & 
Trust Company, trustee, delivered to H. H. Briggs a deed for said 
property, duly executed and acknowledged on 11 October, 1918, but said 
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deed recites that i t  was made and entered into 28 September, 1918, and 
contains, among other recitals, the following: 

"Whereas, within ten days after sale (to J. M. Chiles on 9 Septem- 
ber, 1918)) and the report thereof, said bid was duly raised, and said 
clerk of the Superior Court of Buncombe County thereupon ordered and 
directed said Wachovia Bank and Trust Company to again advertise 
and sell said property; and, 

"Whereas, in pursuance of said order and direction, said Wachovia 
Bank and Trust Company, after due advertisement according to law, 
again offered said land described in, and conveyed by, said deed in  trust, 
and hereinafter described, at  public auction in front of the county court- 
house door in  Asheville, North Carolina, at  12 o'clock noon, on 28 Sep- 
tember, 1918, when and where said H. H. Briggs became the last and 
highest bidder for said lands at  the sum of $13,000, and was declared 
such last and highest bidder at  said sum; and, 

"Whereas, said H. H. Briggs has paid said sum so bid by him:  
"Now, therefore, in  consideration of the premises said scm of $13,000 

so bid and paid by said H. R. Briggs, the receipt of which is hereby 
acknowledged, the said Wachovia Bank and Trust Company, trustee, 
has given, granted bargained, sold and conveyed, and by these presents 
does give, grant, bargain, sell and convey unto said H. B'. Briggs, his 
heirs and assigns," etc. 

I t  is further agreed that this deed was duly registered in  the o6ce 
of the register of deeds for Buncombe County on 30 December, 1918; 
that up until 28 April, 1926, there was no record of any report of the 
resale and no order by the clerk requiring the trustee to make title to 
the purchaser, but on the said 28 April, 1926, the Wachotia Bank and 
Trust Company, trustee, did file with the said clerk a report, reciting 
that in accordance with the order of resale, made by the clerk on 11 
September, 1918, the said property was again sold on 2r3 September, 
1918, at  which time H. H. Briggs became the last and highest bidder 
for $13,000, and asked that said report be considered as if made on 
28 September, 1918. The clerk thereupon entered an order, nunc pro 
tunc, directing the Wachovia Bank and Trust Company, trustee, to 
make title to the purchaser, H. H. Briggs, upon receipt of the amount 
of the bid, the said order "to be of the same force and effect as if made 
on 28 September, 1918." 

H. H. Briggs and wife sold a one-half interest in  the property to the 
Kenilworth Realty Company on 8 November, 1924. 

f Upon these, the principal facts established by agreement of the par- 
ties, his Honor entered judgment for the plaintiffs, being of opinion 
that they were the owners i n  fee of the property described in  the com- 
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plaint and that the deed tendered mas sufficient to convey a good and 
indefeasible feesimple title thereto. 

We think the facts agreed upon are insufficient to warrant the court 
in declaring, as a matter of law, that the title offered is good and inde- 
feasible. I t  nowhere appears, except from recitals i n  the deed and report 
of the trustee, filed nunc pro tunc, which constitute only prima facie 
evidence of the fact, that a resale of the property was had on 28 Sep- 
tember, 1918, and that H. H. Briggs became the last and highest bidder 
at said sale. Shaffer v. Gaynor, 117 N.  C., 15;  Lunsford v. Speaks, 
112 N.  C., 608. The facts agreed, had they been adduced as evidence on 
the hearing, nothing else appearing, would have warranted a verdict in  
favor of the plaintiffs, but we are not dealing with a jury verdict, and 
the crucial facts have not been established on the record. Furthermore, 
the nunc pro tunc order of the clerk, entered on 28 April, 1926, provides 
that i t  shall have the same force and effect as if made on 28 September, 
1918. I f  the resale took place on 28 September, it is provided by C. S., 
2591, that all such sales shall remain "unclosed for ten days." Im re 
Sermon's Land, 182 N.  C., p. 128. Hence, the clerk's order should not 
have been made until the expiration of ten days after the sale and with- 
out any increased bid in the meantime. Trust Co. v. Powell, 189 N. C., 
372. 

There can be no objection to the clerk's order simply upon the ground 
that it was entered nunc pro tunc. Lawrence v. Beck, 185 N.  C., 196. 

Nor can the order of resale, made on 11 September, 1918, under the 
facts of the present record, be impeached upon the ground that only 
2% of the proposed advance bid was deposited with the clerk. Pm'ngle 
v. Loan Asso., 182 N. C., 316. 

Let the cause be remanded, to the end that further proceedings may 
be had as the law directs and the rights of the parties require. 

Error and remanded. 

WACHOVIA BANK AND TRUST COMPANY, EXECUTOR OF GWYN 
EDWARDS, v. W. L. MILLER. 

(Filed 19 May, 1926.) 

1. Judgments-Entry-Paymen-ash, Deposit in Lieu of Appeal Bond- 
Evidence--Questions for Jury-Burden of Proof. 

Where there appears an entry on the docket of a judgment in the Su- 
perior Court of "Paid in full," upon conflicting evidence as to whether 
the payment was of the judgment or a cash deposit in lieu of appeal 
bond, the question at  issue is one of fact for  the jury, with the burden 
on defendant asserting that it was a cash deposit only. 
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2. Rules of C o u r t A p p e a l  and Erro-In Fonna Pauperis--Briefs. 
The rule of practice in  the Supreme Court requiring appellant in ap- 

peals in  for-ma pauperis to file seven typewritten copies 01' his brief and 
of the transcript, in addition to the original transcript, is mandatory, 
and a compliance with its provisions is necessary to entitle the appellant 
to have his appeal decided on its merits. 

CIVIL ACTION tried by Stack, J., at February Term, 1925, of Bun-- 
COMBE. 

This action was begun before a justice of the peace by the plaintiff's 
testator, Gywn Edwards. Edx~ards secured a judgment on 21 June, 
1920, against Miller for $85.00. Miller appealed to the Superior Court 
and docketed his appeal on 29 June, 1920. On 25 June, 1920, the 
defendant paid the judgment, and the judgment docket s h o w  this entry: 
"Paid in full, this 25 June, 1920." G. Edwards, by Sale & Pennell, 
Attys." The defendant contends that this payment, pendir g his appeal, 
was not a voluntary payment, but was made in lieu of bond to stay 
execution. The facts are set out in full in  the same caw reported in 
184 N. C., 593. 

No counsel f o r  plaintif. 
F. W. Thomas for defendant. 

BROGDEN, J. The only question in the case is whether orm not the pay- 
mcnt of a judgment, pending an appeal, produces an abandonment of 
the appeal. 

This question was under consideration in this same cas3 reported in 
184 N. C., 593. 

The opinion of the Court, by Walker, J., states the proposition thus: 
"The question raised by the defendant's answer or affidavit may be sub- 
mitted to a jury, if the plaintiff takes issue with the defenllant upon it, 
or the question thus raised may be otherwise determined bg a finding of 
the court or a referee as the parties may agree or the court may decide. 
As the plaintiff alleges that the defendant had abandoned his appeal by 
the payment of the amount of the judgment, the burden necessarily is 
on him to show it. The mere payment of the money is not of itself 
sufficient under the facts and circumstances of this case, so far, at  least, 
as developed, to show the abandonment." 

I n  other words, the decision was to the effect that the intention to 
abandon the appeal by reason of the payment of the judgment, under 
the circumstances, was a question for the jury and not a question of 
law for the court. I n  the present case and in conformity Trvith the for- 
mer opinion, the trial judge submitted this issue: "Was the payment by 
the defendant of the judgment intended as an abandonment of his 
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appeal a t  the time of such payment?" T h e  jury answered the issue, 
"Yes." The  trial judge charged the jury as follows: "The court charges 
yo11 that the burden of proof is upon the plaintiff to satisfy you by the 
greatm weight of the evidence that  the  payment was a voluntary one, 
and the defendant intended to abandon his appeal." The  contentions 
of the parties were arrayed fair ly and the law correctly applied to the 
facts. l'hr judgment rendered must be upheld. 

-1lthoug.h we ha re  examined the case and find no reversible error, yet 
the appeal must be dismissed. This  is  a pauper appeal, and Rule 22 of 
the  Supreme Court requires the appellant to file seven typewritten 
copieq of his brief and sewn typewritten copies of the transcript i n  ad- 
dition to the original transcript. The  appellant has filed only three 
copies of the transcript. These rules are mandatory and must be com- 
plied with. 

Appeal dismissed. 

S. hI. COJfBS ET IJX. V. E. T. PAUL ET GX. 

(Filed 19 Nay, 1926.) 

Deeds and Conveyances-Restraint on Alienation-Title. 
Restrictions contained in a clause in a deed to lands that they should 

not be conveyed to any one during the life of two of the grantees, are 
roid as an attempted restraint upon alienation, and the grantees may 
convey an absolute fee-simple title, upon the principle that an unquali- 
fied restraint on alienation, annexed to a grant in fee, is void, being 
repugnant to the estate granted. 

,C\PPEAL by defendants from Grady, J., at  Chambers, Edenton, N. C., 
31 March, 1926, from BEAUFORT. 

Controversy without action, submitted on an  agreed statement of 
facts. 

Plaintiffs, being under contract to  convey a certain house and lot to 
the defendants, duly executed and tendered a deed therefor and de- 
manded payment of the purchase price as  agreed. T h e  defendants de- 
clined to accept the deed and refused to make payment, alleging that  
tho title offered is defective. 

On the facts agreed the court, being of opinion that  the deed ten- 
dered was sufficient to  convey a good title, gave judgment for the plain- 
tiffs, from which the defendants appeal, assigning error. 

J .  D. Paul for plaintifs. 
A. W .  Bailey for deferrdants. 



790 I N  THE SUPREME COURT. [I91 

STACY, C. J. On the hearing the title offered was properly made to 
depend upon the validity of the following restrictive clause in  a deed 
conveying the property in question from David J. Robert3 to Mary D. 
Roberts and John A. Roberts, her husband, for life, remainder to Bllen 
Roberts in fee, executed 14 May, 1914, said deed forming a link in 
plaintiff's paper chain of title: 

"This deed is made with the distinct understanding that said Allen 
Roberts shall not dispose of said lot during the life 0:: either said 
Mary D. or John A. Roberts, by any means whatsoever, whether he be 
authorized to do so by said Mary D. Roberts and John A. Roberts by 
deed or otherwise, it being the distinct understanding and meaning 
hereof that said lot shall be held for the term of their natural life of 
Mary D. and John A. Roberts and shall not be reconveyed until both 
are dead." 

On 21 January, 1916, all the grantees in  the above-mentioned deed 
reconveyed the property described therein to their original grantor, 
David J. Roberts, by full warranty deed, and, by mesne conveyances, the 
present plaintiffs are now the owners in fee of said house and lot, unless 
their title is affected by the restriction contained in the dee~l above men- 
tioned. 

His  Honor held the restriction void, because in  restraint of aliena- 
tion, but, if not invalid for this reason, that i t  was revoked by the re- 
conveyance of 21 January, 1916. 

The judgment must be upheld 6n authority of Latimer v. Waddell, 
119 N.  C., 370. An absolute restraint on alienation, though for a 
limited time, annexed to a grant in  fee, is void. Wool 11. Fleetwood, 
136 N. C., 460. 

Afbmed. 

J. H. BLANKENSHIP AND WIFE, LANIE B. BLANKENSHIP, v. R. J. 
DOWTIN AND WIFE, AGNES L. DOWTIN, AND F. E. PRESNELL. 

(Filed 27 May, 1926.) 

Deeds and Conveyances-Easements-Water Supply-Land Development 
-Reservation in Deed-Auction-Sales. 

Where land is subdivided into lots and sold with reference to a 
recorded plat, reserving in  the owners a lot on which there is a water 
supply, and it is announced at the public sale that this water supply was 
available to the purchasers of the other lots, and conveyances are made 
with reference thereto, and recorded, and thereafter the rwerved lot is 
also conveyed by deed reciting that the water supply thereon was avail- 
able to the other purchasers, the reserved lot so acquired is subject to 
the condition imposed thereon. 
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APPEAL by plaintiffs from McElroy ,  J., at January Term, 1926, of 
BUKCOMBE. Reversed. 

The facts will appear in the opinion. 

Wells ,  Blackstock & Taylor  for plaintiffs. 
N o  counsel for defendants. 

CLARKSON, J. The defendants, R. J. and Agnes L. Dowtin, were 
owners of a tract of land, 18.6 acres, on Brevard road in  Buncombe 
County, N. C. On 4 July, 1924, they had the same subdivided into ap- 
proximately 65 lots. The plat of the land was duly recorded in the o5ce 
of the register of deeds of Buncombe County, the pIat is entitled: "Pine 
Lane subdivision, property of R. J. Dowtin, Esq., Brevard road, Bun- 
combe County, N. C., subdivided for Horney Brothers, Asheville, N. C., 
4 July, 1924." 

One of the lots in the plat had on it marked "reserved," and this 
was shown on the map which was recorded. At the public sale of the 
lots on 7 August, 1924, public notice was given that the purchasers of 
the lots would have the right, privilege and option, of using the water 
from the springs situated on the property marked "reserved." At the 
time of the sale, two dwelling-houses were on lot 64. These dwelling- 
houses were situated on a hill and the springs furnished water from the 
lot "reserved" nearly 200 yards away. There was at  the springs on the 
lot marked "reserved" a hydraulic ram with pipes to lot 64 and water 
was forced into the houses by means of the hydraulic ram. Plaintiffs 
purchased lot 64 at the auction sale with the houses equipped for use of 
water to be supplied from said springs and pipes, etc., connected with 
same. Full notice of the water rights was given by the auctioneer to 
lot purchasers at  the public sale. A deed was made, dated 7 August, 
1924, the date of the public auction sale from R. J. Dowtin and Agnes L. 
Dowtin to J. H. Blankenship and wife (Lanie B.), the plaintiffs. After 
describing the land by metes and bounds, the following is in  the deed: 
"Containing four (4) acres, and being lot No. 64, as shown on the plat 
of Pine Lane subdivision made by C. V. Verner, surveyor, 4 July, 1924, 
and recorded in the office of the register of deeds for Buncombe County, 
North Carolina, in Book , page . This also conveys to the 
party of the second part, heirs and assigns, the right to use the water 
from the tract marked "reserved" so long as the springs shall be kept in 
shape, or until water can be secured on the property from the city of 
Asheville, or other source." 

This deed shortly after, on 27 August, was duly recorded in  the 
register of deeds office for Buncombe County. 
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The auctioneer, at  the time plaintiffs pu~chased lot 64 stated-the de- 
fendant, F. E .  Presnell, being present and hearing the announcement- 
that the springs were connected with the housrs on lot 64 3y a pipe line 
and that the houses mere being supplied with water from the springs on 
the "reserved" lot, by means of a hydraulic ram, and that the houses 
were being sold fully equipped with water supply, bathrooms and elec- 
tric fixtures. 

Plaintiffs took possession of lot 64, on which was situa;ed the dwell- 
ings, immediately after receiving the deed for same, and on 3 June, 
1925, almost one year thereafter, defendant, Presnell, purchased from 
defendant, R. J. Dowtin and wife, the lot marked "reservt'd," on which 
is situated the springs, hydraulic ram, etc. I t  was in evidence that 
plaintiffs had no other water, that they considered pure, upon lot 64 
purchased at said sale, and that for almost a year before defendant, 
Presnell, purchased the lot marked "reserved" that the said dwellings on 
lot 64 were being supplied with water by the pipe line, hydraulic ram, 
etc., from the springs on said lot marked "reserved." 

The deed from the Dowtins to Presnell for the lot, on which the 
springs, hydraulic ram and quasi-water system is located, after describ- 
ing it by metes and bounds, has this in i t :  "And being all of that tract 
of land marked 'reserved,' as same is shown on a plat of the Pine Lane 
subdivision, property of R. J. Dowtin e t  ul., on the Brevard road. . . . 
This conveyance is made subject, however, to the right of the abutting 
property owners to obtain water at a spring on the property until water 
is available otherwise." 

The defendant, Presnell, after purchasing the lot built a fence around 
the lot "reserved" and turned it into a pasture for his cow. The "quasi- 
water systen~," which was intact with lot 64 when the lot was sold the 
plaintiffs, and the hydraulic ram from the springs on the lot marked 
"reserved" were disconnected by the defendant, Presnell, which cut off 
plaintiffs' water supply. I t  is in  evidence that Presnell struck with a 
hammer two or three blows to the ram and made the assertion "he would 
fix i t  so that the people on the hill could not get water." I t  was in evi- 
dence that Presnell put up a notice on the lot marked "r3served" for- 
bidding any one to enter on the land. I t  was in evidence that after de- 
fendant, Presnell, had removed the pipes from the springs to the dwell- 
ing and disconnected same from the hydraulic ram, the only means of 
water supply for the plaintiffs' dwellings on the said lot 64 was such 
water as was carried in buckets from wells and neighbors' springs, and 
that the city of Asheville had never extended its water lines any nearer 
to the residences of the plaintiff than at the time of the sale, in August, 
1924. I t  was in evidence that the water from Asheville had not been 
put in that locality for plaintiffs to secure same, and no ot'ier sufficient 
supply was available. 
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On this state of facts at  the close of plaintiffs' evidence, defendants 
moved for judgment as in case of nonsuit. C. S., 567. The motion was 
allowed. Plaintiffs excepted, assigned error and appealed to the Su- 
preme Court. 

We think, under all the facts and circumstances of this case, taking 
the evidence in  the light most favorable to plaintiffs, giving them the 
benefit of every reasonable intendment and every reasonable inference 
to be drawn therefrom, the motion should not have been granted. 

I n  the case of Hunstock v. Limbul-ger, 115 S. E. (Texas), p. 327, the 
facts were that Dora Dozier was the owner of a lot in  San Antonio, 
Texas, on the premises was a dwelling-house, outhouses and a certain 
private water main owned by the said Dozier. The water main, 2-inch 
pipe, 30 inches underground, ran from the dwelling-house to the San 
Antonio waterworks. She conveyed the lot to two parties '(together 
with all the improvements, rights and appurtenances thereto, in any 
wise appertaining or belonging." Subsequently, the plaintiff acquired 
the land under the same language as in the Dozier deed to the two 
parties. The main carried the water for domestic purposes to the dwell- 
ing-house from the waterworks. Dora Dozier afterwards sold the water 
main along the street to defendant, who owned land along the street, 
who in  turn sold and was selling to others the privilege of connecting 
with the water main and using water. She also sold to five others and 
the supply when it reached plaintiff was about exhausted. The Court 
said: "If the capacity of the main was more than sufficient to furnish 
the parties who had obtained rights to connect with it an adequate sup- 
ply, with sufficient force of flow, of water for use on their premises, Mrs. 
Dozier, as the owner of the pipes in the street, had the right as against 
such parties to sell to others the right to connect with the main and 
take water therefrorn, so long as its exercise did not interfere with the 
prior rights acquired by others to a sufficient supply and force of flow 
of water from the main. Raving this right, she could sell the pipes 
composing the main to any one she pleased; and her vendee could, to 
the same extent, subject to the same limitations, sell the right to con- 
nect with, and take water from the main. I t  is, however, hardly neces- 
sary to say that her vendee ~vould have no right whatever to remove the 
pipes or do anything towards them that would in any way impair the 
rights acquired by others to their use as a media of obtaining a sufficient 
water supply upon their premises." 

I n  Gould on Waters ( 3  ed.), part see. 351, it is said: "The general 
rules relating to severance of tenements are that a grant by the owner 
of a tenement or part of that tenement, as it is then used and enjoyed, 
passes to the grantee by implication, and without the use of the word 
'appurtenances' or similar words, all those easements which the grantor 
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can convey, which are necessary to the reasonable enj3yment of the 
granted property, and have been, and are, a t  the time of the grant, used 
by the owners of the entirety for the benefit of the granted tenement; 
and that, except in the case of ways or easements of necessity, there is 
no corresponding implication in favor of the grantor, who, if he wishes 
to reserve any right over the granted part, should reserve it expressly 
in the grant." And the same author, part section 356, speaking to the 
subject, says: "In Nichols v. Chanzberlain (Cro. Jac., 121) it was held 
upon demurrer 'that if one erect a house, and build a conduit thereto in 
another part of his land, and convey water by pipes to ;he house, and 
afterwards sell the house with the appurtenances, excepting the land, or 
sell the land to another, reserving to himself the house, the conduit and 
pipes pass with the house; because it is necessary et quasi appendant 
thereto ; and he shall have liberty by law to dig in the lanc for amending 
the pipes, or making them new, as the case may require.' " Washburn 
Easements and Servitudes ( 3  ed.), p. 76. 

I n  Spencer v. Kilmer,  151 N .  Y., 390, 398, O'Brian, J., speaking to 
the question, says: "When the owner of a tract of land conveys a dis- 
tinct part of it to another, he impliedly grants all these apparent and 
visible easements which at  the time of the grant were in use by the 
owner for the benefit of that part so granted, and which are essential to 
a reasonable use and enjoyment of the estate conveyed. The rule is not 
limited to continuous easements or to cases where the use is absolutely 
necessary to the enjoyment of the thing granted. I t  applies to those 
artificial arrangements which openly exist at  the time of the sale, and 
materially affect the value of the thing granted.' " 

Smith, C. J., in Hair v. Downing, 96 PIT. C., p. 175, s a i l :  "We are of 
the opinion that the servitude of the one to the other, existing when 
both belonged to one owner, remained when the severanc. was effected 
by the different conveyances. The easement passed with the legal estate 
in the tract to which it adhered, and in the like plight w:ts the servient 
tenement conveyed to the plaintiff, whose rights, especirtlly after full 
notice, cannot be superior to those of his grantor. 'Where one having 
two tenements, and a gutter from one of them ran over or across the 
other, sold one tenement to one and the other to anothei,, it was held 
that the easement and servitude of the gutter passed with the respective 
estates by the form of the grant.' Copes case, Year Book [I, Hen. VI I ,  
25." Bowling v. Burton, 101 N.  C., p. 176; Lamb v. Lamb, 177 N.  C., 
150; Craft v. Lumber Co., 181 N. C., 29; Meroney v. Cherokee Lodge, 
182 N. C., 739. 

Lord Mansfield, in an early case (Roberts v. Karr,  1 Taunt, 495), 
observed: "If you (the lessor) have told me in your lease, this piece of 
land abuts on the road, you cannot be allowed to say that the land on 
which it abuts is not a road." 
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I t  is held in Moose v. Carson, 104 N. C., 434: "When by laying off 
streets, third parties have been induced to buy lots adjacent to them 
and build on the lots, by an individual grantor, the dedication to the 
public use has been held irrevocable, although the streets may not have 
been formally accepted by the authorities of a town in which they lie. 
Gi-ogan v. Town of Hayward, 4 Fed. Rep., 161." Green v. Miller, 161 
N. C., p. 30; Sexton v. Elizabeth City, 169 N. C., 385; Draper v. Con- 
ner, 187 N. C., 18; Davis v. Robinson, 189 N. C., 589; Durham v. 
Wright, 190 X. C., 568. 

"Where the terms of a grant are general or indefinite, so that its con- 
struction is uncertain and ambiguous, the acts of the parties contem- 
poraneous with the grant, giving a practical construction to it, shall 
be deemed to be a just exposition of the intent of the parties. Ang. 
Water Courses, see. 363, and cases cited in note 1, and among them 
Jonnison v. Walker, 11 Gray, 426; and Woodcock v. Estey, 43 Term., 
522." Hai r  v. Downing, supra, 176. 

I n  Brooklyn Life Ins. Co. of N .  Y. v. Dutcher, 95 U. S., 270 (24 
L. Ed.), p. 412, it is said: "The practical interpretation of an agree- 
ment by a party to it is always a consideration of great weight. The 
construction of a contract is as much a part of it as anything else. 
There is no surer way to find out what parties meant, than to see what 
they have done. Self-interest stimulates the mind to activity, and 
sharpens its perspicacity. Parties in such cases often claim more, but 
rarely less, than they are entitled to. The probabilities are largely in 
the direction of the former. I n  considering the question before us, it is 
difficult to resist the cogency of this uniform practice during the period 
mentioned, as a factor in the case." 

The defendants, Dowtins, had caused 18.6 acres of land near Asheville 
to be subdivided into 65 lots, one of these lots on the record and sales 
map used by the auctioneer showed that it was marked "reserved." The 
"reserved" lot had on it springs and quasi-water system; hydraulic ram 
that pumped water to lot 64. The auctioneer for the Dowtins at the 
public sale, in the presence of defendant, Presnell, who afterwards 
bought the "reserved" lot from the Dowtins, stated publicly at  the 
time of the sale to the prospective purchasers, including ~laintiffs,  
that the houses were being sold fully equipped with water supply, 
bath-rooms, and electric fixtures. The plaintiffs purchased lot 64 from 
the Dowtins at  the public sale, containing four acres with two houses 
on the land. The houses were equipped with pipes, etc., the water 
being used in them at the time was pumped into the houses from the 
springs on the lot "reserved." The deed from the Dowtins gave the 
right to plaintiffs to use the water from the tract marked "reserved," SO 

long as springs shall be kept in shape or until water could be secured 
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on the property from the city of Asheville or other source. There is 
nothing wrong with the springs and water could not be secured from 
Ashcville or sufficient supply from other sources, for the use of plain- 
tiffs on lot 64. The Asheville water supply was not more available than 
when the deed to plaintiffs was made. The only pure water obtainable 
was from the springs on the lot ('reserved." The Dowtins' deed to plain- 
tiffs conveyed the lands and premises wifh all fhe appurfenances there- 
unto belonging or in  anywise appertaining. The deed from the Dom- 
tins to their codefendant, Presnell, for the "reserved" lot, had a condi- 
tion in it that the conveyance mas made subject to the right of abutting 
property owners to obtain water at a spring on the property until water 
is available otherwise. The defendant, Presn~l l ,  bought from the Dow- 
tins mith full notice of the rights of plaintiffs. The deej to plaintiffs 
when he purchased was on record granting them the wa.;er rights and 
referring to the recorded map showing the lot marked "reserved." The 
pmi-water system Presnell could see was in  operation pumping water 
to lot 64 on the day of the land sale. and he heard the r~uctioneer an- 
nounce that the lot mas sold fully equipped with water supply. Any 
ambiguity in the terms of the grant, cotemporaneous actl3 and conduct 
of the parties, can be shown to make clear the intent. Under all the 
facts and circumstances of this case, plaintiffs have, by grant duly 
recorded, acquired easement, to the extent contemplated, in the quasi- 
water svstem. 

The acts and conduct of the parties lead to but one int:rpretation of 
the grant, under such circumstances: plaintiffs' quasi-water system can- 
not be disconnected from the springs or rendered unfit for use. I t  is a 
matter of common knovledgc that land for residential purposes on a 
hill in a mountainous country is of little ~ ~ a l u e  for home purposes with- 
out water in easy reach. The lot with the houses on it *as sold mith 
the distinct representation by the auctioneer that plaintiffs should have 
thc same, equipped with water supply and they were equipped at the 
time of the sale. The deed to plaintiffs, by language and implication, 
gives the right to the quasi-water system, and this cc,nstruction is 
bourne out by the cotemporaneous acts and conduct of the parties. I t  
is important in these land sales that the representations of-the agents 
and auctioneers in the scope of their employment to innocent and con- 
fiding purchasers who rely on them and make contracts be fulfilled. 

For the reasons given there is error in the judgment sustaining the 
motion of defendants for judgment as in case of nonsuit. 

Reversed. 
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IIICHRLOKD GUAKO COhfPhNY v. H. H. TVALSTOX, JR., x i D  

BRITTON HARRELL. 

(Filed 27 May, 1926.) 

Bills and Kotes-Guarantors of Payment-Enlarged Liability-Endorsers 
-Title-Due Course. 

While an endorsement uyoii negotiable note "Demand, notice and pro- 
teht waived, pajmwt guaranteed by the undersigned," is a guaranty of 
payment by thox O I P ~  whose signature it appears, and enlarges their 
liability under the law merchant, it is sufficient under our statute to pass 
t ~ t l e  to the transfere~, who, taking Lefure maturity and without notice, 
acquires the iiiitruruerlt free from the equities that may be binding upon 
the original garties thereto. C. S ,  3017, 3015. 3019, 3020, 3014. 

APPEAL by defendants from Cranmer, J., and a jury, a t  Xovember 
Term, 1925, of W I L S ~ K .  N o  error. 

The  necessary facts d l  be considered in  the opinion. 

Bryce Little, TIr. A. Finch, and N a m i n g  Le. Hanning for plaintiff. 
Connor R. l i i l l  for defendants. 

C r ~ a ~ t s o l ; ,  J. Plaintiff brought an  action against the defendants, 
who gave a negotiable note 23 February, 1921, to Tomlinson Guano 
Company, duo 1 Norember, 1921, with interest from 1 January,  1921. 
Credit $150, 22 Xovember, 1921. Plaintiff claimed i t  was the owner in  
due course. As a defense to the note, defendants allege that  they stored 
with Tomlinson Guano Company, or Tomlinson & Co., Inc., 7955 bales 
of cotton upon certain terms to be sold and applied on the note. This 
was not recited in  the note. They further allege that  Tomlinson Guano 
Company, or Tomlinson 6: Co., Inc., were one and the same concern. 
Both are  insohent and have been adjudged bankrupts. T h e  defendants 
further allege '(that without their knowledge, consent and acquiescence, 
the said 79;: bales of cotton were sold and the proceeds converted to the 
use of Tomlinson & Co., Inc., or Tomlinson Guano Company, and was 
not applied to the discharge of the notes to  secure which the same mere 
deposited." 

The plaintiff's evidence was to the effect that  the note was purchased 
15 March, 1921, for full  value, before maturi ty and without notice of 
any  equities. We do not discuss the evidence introduced by defendants 
and that  excluded by the court belom tending to fix plaintiff with notice 
so that  defendant's equities could be considered. W e  think the court 
belom made no error i n  excluding that  to which exception was taken. 
W e  think the evidence on this aspect not sufficient to  be submitted to  
the jury. W e  pass on what we comider the main assignment of error. 
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GUANO Co. v. WALSTON. 

The note, with all endorsements, is as follows: 

"$6,000.00. Wilson, N. C., 23 February, 1921. 
1 November, 1921, after date, we promise to pay to the order of 

Tomlinson Guano Company six thousand dollars at  6% int. from 
1 January, 1921. Value received. 

H. H. WALSTON, JR. (Seal.) 
BRITTON HARRELL. (Seal.) 

No. 82. 
Demand, notice and protest waived; payment guaranteed by the un- 

dersigned. 
TOMLINSON GUANO C~OMPSNY. 
N. L. Finch, Partner 

P a y  to the order of 
Tomlinson Guano Company, 

For collection and return of proceeds to Powhatan Chemical Company, 
Richmond, Va. 

(This latter endorsement was stricken out, lines drawn through after 
it was recalled in February, 1922.) 

Cr. 11/22/21 by cash, $150.00." 

The note is negotiable in form. Defendants contend that the note 
was not negotiated in  accordance with the law of merchants or the n e  
gotiable instrument law. The language on the note being "Demand, 
notice and protest waived, payment guaranteed by the undersigned," 
the plaintiff contends it is an endorsement with an enlarg1.d liability. 

The defendants contend the language only showed a guarantee and 
nothing more, and does not constitute commercial negot.ation in  due 
course. 

I f  the language makes plaintiff a holder in  due course, i t  takes sama 
free from equities and defenses which the maker has against the payee. 
The cases of Gillam v. Walker, 189 N.  C., 189, and Dillad v. Mercan- 
lile Co., 190 N.  C., 225, cite C. S., 3044 on a different asp&. 

We can find no decision bearing on the question in  this State. We 
must look elsewhere. The language "payment guaranteed by the under- 
signed," would indicate, as contended by defendants with much force, 
only a guarantee and not a commercial negotiation in  due course. I t  is 
contended that especially is this true from the fact that the guarantor 
had cotton in  its possession of defendants to sell, pledged to pay this 
note, which would further indicate that i t  would not, by the language, 
intend to make the note such a one-in due c o u r s r a s  to cut off the 
right of defendants to have the cotton, as agreed upon, a:pplied on the 
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note when sold according to the terms. This position is borne out to a 
great extent by Mr. Justice Strong in Trust  Co. v. National Bank,  101 
U. S. Reports, p. 68 (October Term, 1879) ; the gist of this opinion is: 
"The defenses of the maker of a promissory note can be cut off only by 
the payee's endorsement of it before maturity. A guaranty written 
upon it by the payee is not such an  indorsement." Tlie learned Justice 
says at  p. 70: "That a guaranty is not a negotiation of a bill or note as 
understood by the law merchant, is certain." 

We have given this case thorough consideration, appreciating the 
hardship on defendants, but, under our negotiable instrument law and 
the great weight of authorities, we must hold that the writing on the 
negotiable note is an indorsement in due course, so fa r  as to transfer to 
and vest title in the plaintiffs, and the guarantee is "An indorsement 
with an enlarged liability." Negotiable papers being so important to 
the life of trade that the decision of Mr. Justice Strong has not been to 
any extent followed, and numerous states of the nation have, to a great 
extent, passed uniform negotiable instrument laws. I n  this State, 
C. S., ch. 58 (1899), "Negotiable Instruments,'' sec. 3014, is as follows: 

"An indorsement may be either in blank or special, and it may also 
be either restrictive or qualified or conditional." 

"C. S., 3017. An indorsement is restrictive which either (1) pro- 
hibits the further negotiation of the instrument; or (2) constitutes the 
indorsee the agent of the indorser; or (3) vests the title in the indorsee 
in trust for, or to the use of, some other person. But the mere absence 
of words implying power to negotiate does not make an indorsement 
restrictive." 

C. S., 3018. Effect of restrictive indorsement; rights of indorsee. 
C. S., 3019. Qualified indorsement. 
C. S., 3020. Conditional indorsement. 
C. S., 3044. "A person placing his signature upon an instrument 

otherwise than as maker, drawer or acceptor is deemed to be an indorser, 
unless he clearly indicates by appropriate words his intention to be 
bound in some other capacity." 

The language of these sections indicate that to make an indorsement, 
as in the present case, restrictive, some language must indicate it or the 
consequence is that the indorsement is with an enlarged liability. The 
weight of authorities, whether under negotiable instrument laws or by 
the law merchant, take this view. 

The case of Ireland v. Floyd, 42 Okla., 609, which followed the case 
in U. S. Supreme Court, was overruled in  Mangold v. Utterback, 54 
Okla., p. 655. L. R. A., 1917-B., p. 368. Mathews, J., for a unani- 
mous Court in overruling the Ireland case, not only puts i t  on the 
better reasoning and greater weight of authority, but also on Oklahoma 
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Statute, see. 4113 (Laws 1910), which is the exact language of C. S., 
3044, supra. The Court says, at p. 661: "It will be observed from 
section 4113 that the tendency of the law, when the statiis of a party 
who places his name upon the back of a negotiable instrument is under 
consideration, is to resolve all doubtful cases towards holding the same 
to be a commercIa1 indorsement in due course. This rule is founded 
upon commercial necessity. The unshackled circulation of negotiable 
notes is a matter of great importance. The different forrrs of commer- 
cial instruments take the place of money. To require cbach assignee, 
before accepting them, to inquire into and investigate every circum- 
stance bearing upon the original execution and to take cognizance of 
all the equities between the original parties, would utterly destroy their 
commercial value and seriously impede business transactions." This 
decision was rendered 11 January, 1916. 

I n  Douglass v. Brown, 56 Okla., 6, 155 Pac. Rep., 387, rendered 
29 February, 1916, the facts were as in Xangold v. Uttcrback, supra. 
The transfer and execution of the note, it will be noted, took place prior 
to the taking effect of the Negotiable Instrument Act :1910). The 
unanimous Court held the note was subject to equities and defenses and 
cites the Ireland case. 

I n  First Xat. Bank v. Cummings, 69 Okla., 216, decided 26 March, 
1918, the principle in t h ~  Xanqold case, supra, was affirmed, and Ire- 
land v. Floyd, supra, overruled, the Court going back to McNairy v. 
Farmers Xational Bank, 33 Okla., 11. 1, rendered 14 Xay, 1912, which 
held the writing constituted an indorsement with an enlarged liability. 

In Delk v. City Sational Rmzlc, 85 Okla., 238, 205 Pac., 753, Rank v. 
Cummings is approved and it is stated that the Ireland case, supra, was 
overruled by Bank v. Curnmings. After various and sundry changes, 
Oklahoma held that the indorsement is an enlarged liability. 

Lumpkins, J., in a well thought out opinion, with numerous authori- 
ties, in Hendrix v. Bauhard, 138 Ga., p. 473, 75 S. I:., 588, held: 
"Where the payees in a promissory note payable to order wrote on the 
back of it the words 'For value received, we hereby warrait  the makers 
of this note financially good on execution,' and signed their names after 
such entry, and negotiated and delivered the note for value, such in- 
dorsement was sufficient to transfer title to the note; and if made before 
maturity to a bona fide purchaser for value, without notice of any de- 
fense, he would be protected from any defenses which the maker might 
have, except those expressly allowed by statute." Lowry National Bank 
v. illaddox (1908), 4 Ga. App., 329, 61 (S. E., 296)) an  ctarly decision, 
is not wholly in accord with the Hendriz case. Reliance in that case is 
placed upon Central Trust Co. v. First Xational Rank, 101 U.  S., supra, 
this case is disapproved in the Hendrix case. 
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GUANO Co. v. WALSTON. 

The Xassachusetts cases seem to be in conflict on the question. 
"The fact that an indorsement includes a guaranty or is in form a 

guaranty does not prevent the passing of title, such a writing according 
to the weight of authority amounts to an indorsement which transfers 
title to the note." 21 A. L. R., 1375. Digesting the ca~es--~4nno. Cases, 
1913 D., 688; 36 L. R. A, 232. 

1 Joyce on Corn. Papers (2 ed.), see. 666, says: "The determination 
of the question whether equities and defenses between original parties 
are available against a bona fide holder in case of contract of guaranty, 
must rest largely upon the construction placed upon that contract in the 
different jurisdictioris, and whcre it is determined that a payee or 
holder, who writes abore his indorsement of negotiable paper a guar- 
anty of payment, stands in the position of an indorser with an enlarged 
liability, such a transfer constitutes an indorsement of the paper." 

Brannan's Kegotiable Inst. Lav, iluno. (14 ed.), 1926, sec. 38, p. 
323, says: "Where the payee of a negotiable note indorses it, 'I hereby 
guarantee the payment of the mitllin note and ~ ~ a i v e  demand and notice 
of protest,' he is liable not as a mere guarantor, but as an indorser with 
an enlarged liability. The N. I. L. (Negotiable Instrument Law) was 
not cited on this point. First Xational  Bank v. Raldu~in, 100 Neb., 25, 
158 X. TV., 3'71. See other cases under sections 21, 34, 63." 

The decisions years ago on this important question were chaotic. I n  
more recent years, and especially since the passage among the states over 
the nation of the negotiable instrument l a m  to make the laws more 
uniform, the decisions are more in accord and the great wealth hold 
that the indorsement, as in the present case: "Demand, notice and pro- 
test waived, payment guaranteed by the undersigned," is an indorse- 
ment with an enlarged liability. The language makes the holder one in 
due course and the instrument is taken free from equities and defenses 
which the maker has against the payee. The great importance in com- 
merce and trade has forced uniform legislation in regard to negotiable 
instruments, and the courts have now, with few exceptions, held that 
the holder, under the facts in the present, is one in due course with 
enlarged liability. 

"The Illinois Act adds, 'and the addition of the words of assignment 
or guaranty shall not negative the additional effect of the signature as 
an indorsement, unless otherwise expressly stated.' " Chance v. Hudson, 
233 Ill. App., 542. 

Dunham v. Peterson, 5 N. D., 414, holds that when the payee of nego- 
tiable note transfers i t  by indorsing thereon a guaranty of payment, the 
purchaser is an indorsee, within the rule protecting an innocent pur- 
chaser of such paper for value, and before maturity, against defenses 
good between the original parties. Full authorities are cited in  the 
opinion. 
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The indorsement is an enlarged liability. This is now held to be so 
by the great weight of authorities, both by the law mewhant and the 
Negotiable Instrument Laws. The endorsement in some cases are "I 
hereby guarantee the payment of the within note," and others are as in 
the present case with the addition "Demand, notice and protest waived, 
payment guaranteed by the undersigned." Myrick v. Hasey (1847), 27 
Me., 9, 46 Am. Dec., 588; Robinson v. Lair (1870), 31 Iowa, 9 ;  Kellogg 
v. Douglas County Bank (1897), 58 Kan., 43, 62 Am. St. Rep., 596, 
48 Pac., 587; Helmer v. Commercial National Bank (1590), 28 Neb., 
47444 N. W., 482; Bank of Woodstock v. Xent, 15 N. H., 579; Nut.  
Ex. Bank v. McElfish Clay Mfg. Co., 48 W .  Va., 406, 37 S. E., 541; 
First Nut .  Bank v. Shaw (1909), 157 Mich., 192; 133 Am. St. Rep., 
342; 121 N. W., 809; Elgin City Bank Co. 11. Zelch (1834), 57 Minn., 
487, 59 N. W., 544; Mullert v. Jones, 102 Minn., 72, 119 N. W., 1048. 
The states that now hold that the indorsement passes iitle free from 
defenses, are:  Georgia, Iowa, Maine, Michigan, Minnes~ta,  Nebraska, 
North Dakota, Oklahoma, Oregon, and many others. 

The reason of the conflict and chaos we think perhaps the question 
by the law merchant made the matter doubtful, although the weight of 
authorities do not so indicate; but, under our Negotiable Instrument 
Act, we think it clear that the indorsement carried the title and the 
holder was one in due course with an enlarged liability. For  the reasons 
given, there is 

No error. 

J E N K Y  F L E E T W O O D  W E S T F E L D T  m AL. V. C 'HRISTINE 
R E Y N O L D S  ET AL. 

(Filed 27 May, 1926.) 

1. WillsBequests-Cumulative Bequests. 
Where a testator by will in different items or writings or codicil, be- 

queaths moneys in different amounts, they are to be con!;trued as cumu- 
lative and not substitutional, unless a contrary intent is manifested. 

To effectuate the intent of the testatrix, each clause of her will will 
be presumed to have been intended to take effect under a reasonable 
interpretation, and where in one clause or part there is a gift to desig- 
nated beneficiaries and later a general disposition to them of the whole 
of the testatrix's property, the property conveyed by the special devise 
will 'pass thereunder rather than under the universal disposition, and 
where the specific devise is of the fee of the lands, the beneficiary will 
take accordingly. C. S., 4162. 
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3. Estates--Contingent Limitations-Vesting of Estates-Statutes. 
Where a t  the time of the execution of her will the testatris has two 

nieces, the special objects of her bounty, J .  and L., the latter an invalid, 
and gives them her property by nill, one-half to each, both unmarried, 
and who survived the testatris, J.'s half to "revert" to L. upon her death, 
and should L. die "without heirs" her part to "go over" to  the children 
of P.: H ~ l r l ,  the provision as to the time of the "reversion" of J.'s half of 
the property has reference to the death of J. in the testatrix's lifetime, 
and thereupon the property vests in them, one-half each, it  appearing 
also as  to L. that,  under the terms of the will and existing circumstances, 
i t  was the testatrix's intent. 

4. Same. 
Where there is ambiguity in a will as to the vesting of an estate de- 

vised for life with contingent limitation over, shall be a t  the death of the 
testatrix or that of the first taker, under the principle that the law 
favors the early vesting of estates, the former will be taken; and where 
it clearly appears from the terms of the will and surrounding circum- 
stances that this was the intent of the testatris, i t  will not he affected 
by C. S., 1737, by which a contingent limitation depending upon the dying 
of a person without heir, etc., is to rest a t  the death of such person. 

h o a ~ s  and COXXOR, J J . ,  dissent. 

APPEAL b y  defendants f r o m  McElroy, J., a t  Chambers  i n  Asheville, 
1 2  Apri l ,  1926, f r o m  HEXDERSON. 

Civi l  action to  construe t h e  will of J e n n y  Westfeldt,  deceased, sub- 
mit ted on a n  agreed statement of facts.  

T h e  will consists of three paper-writings, executed a t  different times, 
a n d  contains the  following mater ial  provisions: 

"1. Rugby Grange, 22 December, 1914. I f  any th ing  happens t o  me 
take care of Lul ie  a n d  J e n n y  and  let m y  portion of t h e  R u g b y  Grange  
property g o  to them equal p a r t s  f o r  each." 

"2. Frankfor t ,  Ky.,  22 May,  1915, and  30 September, 1915. I leave to  
Lulie  Westfeldt, daughter  of P a t r i c k  Westfeldt,  the  half of m y  property 
a n d  t o  J e n n y  Fleetwood Westfeldt t h e  other half-to revert to Lulie  
Westfeldt i n  case of J e n n y  Fleetwood Westfeldt's decease-and should 
Lul ie  Westfeldt die  without  heirs  t h e  property t o  go over t o  Overton 
Westfeldt Price's children-I leave to Chris t ine P r i c e  $1,000 a n d  t o  
Chr i s t ine  Reynolds $1,000." 

( P .  S.) "Dear  J e n n y  F. c a r r y  out m y  wishes." 
"3. J a n u a r y  25 (1916 or  l a te r ) .  I want  $3,000 pa id  t o  Chris t ine 

Reynolds a n d  $3,000 t o  m y  sister Chris t ine W .  Price.  And if H u n t ' s  
gold mine  is  a success a n d  takes good care of J e n n y  F. Westfeldt t h e  
rest of m y  property I leave t o  Lulie  Westfeldt.  I f  the  gold mine  proves 
not  a success I l e a r e  m y  property a s  I wrote before." 

H u n t ' s  gold mine  proved not a success. 
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The testatrix left sufficient property to pay all specific bequests 
or legacies, with considerable property remaining for distribution under 
the remaining provisions of her will. 

Jenny Fleetwood Westfeldt and Lulie Westfeldt were favorite nieces 
of the testatrix; the former at  the time of the execution of the will 
was 48 years of age and unmarried, the latter 20 years of age, unmarried 
and a sufferer of infantile paralysis. Both survived the testatrix. 

His  Honor held (1) that the specific bequests of $1,C100 and $3,000 
to Christine Reynolds and the specific bequests of $1,000 and $3,000 to 
Christine Price are cumulative, giving each $4,000; ( 2 )  that Jenny 
Fleetwood Westfeldt and Lulie Westfeldt each take a one-half undivided 
interest in fee in the Rugby Grange property under the first devise; 
and (3) that Jenny Fleetm-ood Westfeldt is the owner in fee of a one- 
half undivided interest in the remainder of the estate b;? virtue of the 
second devise; and that under the same devise Lulie Westfeldt takes a 
defeasible fee in the remaining one-half undivided intere~~t  in  the estate, 
with limitation over to the children of Overton Westfeldt Price, should 
the said Lulie Westfeldt die without issue surviving her. 

From the judgment entered in accordance with the abore rulings, 
Lulie Westfeldt and the children of Overton Westfeldt Price appeal, 
assigning errors. 

Jones, Williams & Jones for plaintifls. 
Bourne, Parker & Jones and V .  S. Starbuck for defendant, Lulie 

Westf eldt. 
George H.  Wright for defendants other than h l i e  WesLfeldt. 

STACY, C. J. The will now submitted for construction mas before 
tho Court on an issue of decisavit cel non at the Fall Tl?rm, 1924, and 
is set out in full in 188 K. C., 702, with a valuable opinicm by Associate 
Justice Clarkson, upholding the validity of the several paper-writings 
as the last will and testament of Jenny Westfeldt, deceased. 

The appeal presents four separate and distinct questions. They will 
be considered seriatim. 

First, as to whether the specific bequests of $1,000 and $3,000 to 
Christine Reynolds and the specific bequests of $1,000 and $3,000 to 
Christine Price are substitutional or cumulative: 

I t  is generally held that where two bequests of quanti.;y, of different 
amounts, are given to the same person in the same instrument, or by 
different instruments, as by a will in the one case and a codicil in the 
other, they are to be considered as cumulative rather than substitutional, 
and the beneficiary is entitled to receive both (40 Cyc., 1560), though 
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this rule must give way to the controlling rule of interpretation, that  
the intent of the testator, or testatrix as the case may be, is  to govern, 
provided it does not conflict with the  settled rules of law. I n  fact, the 
discovery of the intention of the testator, as gathered from the four 
corners of the will, is the cardinal principle in the interpretation of 
testamentary instruments, to  which all other rules must bend. Witty v. 
Witty, 184 AT. C., 375. 

I t  is  the approved position, so f a r  as examined, that  where two be- 
quests, as  here, a re  given simpliciter, that  is, as plain gifts without any 
reason or motive assigned therefor, to  the same person, by different 
testamentary instruments, though forming parts  of the same will, the be- 
quests are to be considered as  cumulative, especially if the amounts are 
unequal. 40 Cyc., 1561. 

I n  deference to this established rule of construction and in the absence 
of any contrary testamentary intent appearing from the  will or the 
circumstances of the case, we are  constrained to believe that  his Honor 
correctly held, in keeping with the authorities on the subject, that  the 
specific bequests to Christine Reynolds and Christine Price are cumu- 
lative, rather than substitutional. Stowe v. Ward, 10 N .  C., 604. 

Second, as to whether Jenny Fleetwood Westfeldt and Lulie Westfeldt 
each take a one-half undivided interest i n  fee i n  the Rugby Grange 
property under the first devise : 

I t  is the position of the defendants that the  first devise, made a t  
Rugby  range, was revoked by the second and subsequed devisc, executed 
a t  Frankfort ,  Ky. We do not assent to this interpretation. I n  re Wolfe 
185 N. C., 563. A later will does not revoke a n  earlier one, without 
express words of revocation, unless the two are so inconsistent as to be 
incapable of standing together. I n  re Venable, 127 N .  C., 344. 

Here, the first devise is  specific and has reference to  a single piece of 
property, which is  only a small part  of what the testatrix owned. I t  may 
therefore stand as an  exception to the general devise contained in the 
second paper-writing, thus giving effect to both provisions. I t  is the 
duty of the court to  reconcile tho various clauses of a will, if this can 
be done, as the maker is presumed to have intended that  all should take 
effect. P i l l ~ y  v. Sullivan, 182 N.  C., 493; Dalton v. Scales, 37 N. C., 
521; Edens I>. IYilliams, 7 N. C., 27; Uaderhill on Wills, see. 359. And 
whero a general disposition of the whole of the testator's property is 
preceded by specific devise of only a small part, i t  is held that  the 
former must be understood as  impliedly subject to  the latter, and the 
property conveyed by the special devise will pass thereunder rather 
than under the universal disposition. Rice v. Saterwhite, 21 N. C., 
69;  Fraser v. Alexander, 17 N. C., 348; Dalton v. Scales, supra. 
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I t  follows, therefore, that Jenny Fleetwood Westfeldt and Lulie West- 
feldt each take a one-half undivided interest in fee (C. s., 4162) in the 
Rugby Grange property under the first devise. 

Third, as to whether Jenny Fleetwood Westfeldt takes a one-half un- 
divided interest in fee in the remainder of the estate b : ~  virtue of the 
second devise : 

We now come to the first real battleground of debate between the 
parties, but from the reasoning in all the decisions on the subject, the 
question would seem to be inrolvecl in no serious doubt as to its proper 
solution. Jenny Fleetwood Westfeldt survived the testatrix. The limita- 
tion that her interest under the second devise is "to ].evert to Lulie 
Westfeldt in case of Jenny Fleetwood Westfeldt's decease," has refer- 
ence to the death of Jenny Fleetwood Westfeldt during the lifetime of 
the testatrix. This not having occurred, the devise to Jenny Fleetwood 
Westfeldt, under the second clause, became absolute upon her survival 
of the testatrix. Goode v. Hearne, 180 N. C., 475; Bank v. Murray, 
175 N.  C., 62. 

It is the recognized rule of testamentary construction, here and else- 
where, that, in the absence of a contrary intention clearly expressed in 
the will, or to be derived from its context, read in the light of the 
surrounding circumstances, when a defeasible estate is crthated by devise, 
with no definite time fixed for the same to become absolute, and the 
alternative is either to adopt the time of the testator's death, or the 
death of the devisee, at which the estate may fairly be relieved of the 
contingency and become absolute, the time of the testator's death will 
ordinarily be adopted, unless prohibited by some statutory provision, 
as this makes for the early vesting of estates, which the law farors. 
Goode v. Hearne, supra; Whitfield v. Douglas, 175 N.  C., 46;  Bell v. 
Reasler, ibid., 526;  Hilliard v. K ~ ~ z r n e y ,  45 N.  C., 221. Robertson v. 
Robertson, I90  N.  C., 558. 

Jenny Fleetwood Westfeldt having outlived the testalrix, we are of 
opinion that his Honor correctly held that she takes a one-half un- 
divided interest in fee in the remainder of the estate b:7 virtue of the 
second devise. 

Fourth, as to whether Lulie Westfeldt, under the second devise, takes 
a defeasible fee in the remaining one-half undivided mterest in the 
estate, with limitation over to the children of Orerton Vestfeldt Price, 
should the said Lulie Westfeldt die without issue surviving her: 

This brings us to the most serious question presented bg the appeal. 
What has already been said in regard to the interest a~ i s ing  to Jenny 

Fleetwood Westfeldt under the second devise, would seen to apply with 
equal force to the interest given to Lulie Westfeldt under the same 
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devise, unless the general rule of interpretation, as above stated, is 
affected by C. S., 1737, which provides: "Every contingent limitation 
in any deed or will, made to depend upon the dying of any person with- 
out heir or heirs of the body, or without issue or issues of the body, 
or without children, or offspring, or descendant, or other relative, shall 
be held and interpreted a limitation to take effect when such person 
dies not having such heir, or issue, or child, or offspring, or descendant, 
or other relative (as the case may be) living at the time of his death, 
or born to him within ten lunar months thereafter. unless the intention 
of such limitation be otherwise, and expressly and plainly declared in the 
face of the deed or will creating it." 

I t  may well be doubted as to whether the second devise to Lulie West- 
feldt, and upon her dying without heirs, the property to go over to 
the Price children, is such a "limitation" as brings it under the opera- 
tion of the statute (Starnes v. Hill, 112 N. C., I ) ,  requiring that the 
words "die without heirs" shall be held and interpreted as referring to 
the death of Lulie Westfeldt without issue living at  the time of her 
death. Patterson c. XcCormick,  177 N .  C., 448. But omitting for the 
moment any definite decision of this question, we think a contrary intent 
clearly appears on the face of the will. 

I n  making the disposition now under consideration, the testatrix 
divided her property equally between Lulie Westfeldt and Jenny Fleet- 
wood Westfeldt who were the primary objects of her bounty. ,4s we 
have seen, she gave Jenny her share in fee. She provided that Jenny's 
half should go to Lulie in case Jenny should die before the will became 
effective, having in mind, we apprehend, that Jenny was much older 
than Lulie, and therefore more likely to predecease her, or at least 
it was more likely that she might not have issue, for the testatrix makes 
no corresponding alternative disposition in favor of Jenny. I t  clearly 
appears, by implication, we think, that the testatrix wanted Lulie's 
children, if any she had, to take their mother's share in case she also 
died during the lifetime of the testatrix. And only in  the event of 
Jenny's death and Lulie's death without issue in the lifetime of the 
testatrix, was "the property" to go over to the Price children. I t  no- 
where appears that the testatrix intended to give Lulie an estate in the 
property of less dignity than Jenny's. On the other hand, in several 
expressions, she apparently prefers Lulie to Jenny, this no doubt because 
of her affliction. I n  the third devise, she says: "If Hunt's gold mine is 
a success and takes good care of Jenny I?. Westfeldt the rest of my 
property I leave to Lulie Westfeldt. I f  the gold mine proves not a suc- 
cess (and it did not), I leave my property as I wrote before." Here, 
it will he observed that upon a contingency which concerns only Jenny, 
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and not the Price children, the testatrix leaves to Lulie, not the half of 
her property, but the whole of it without qualificatio11. I t  was her 
desire, as here expressed, to give the whole of her pro3erty to Lulie, 
to the exclusion of all others, if Jenny were provided for out of Hunt's 
gold mine. And if the gold did not prove a success, as she hoped 
it would, she then leaves her property "as she wrote before," showing 
clearly, we think, an  intention to  deal with Lulie no less generously 
than she had dealt with Jenny. The two were the primary objects 
of her bounty. 

We perceive the devise to Lulie Westfeldt, under the second clause 
of the will, to be of a one-half undivided interest in the remainder of 
the estate in fee, intended to take effect at  the death of the testatrix, and 
in the alternative: (1) To Lulie Westfeldt if living; (:!) to her issue 
if any, if she be dead; (3)  to the Price children if Lulie Westfeldt be 
dead without issue surviving. Bowen v. Hackney, 1313 N. C., 187; 
Watson v. Smith, 110 N. C., 6. 

I t  follows, therefore, as Lulie Westfeldt survived the testatrix, that she 
takes the remaining one-half undivided interest in the estai;e in fee simple 
under the second devise. 

Our present position in no way conflicts with what was said in  
Rees v. Williams, 165 N. C., 201, strongly relied on by the Price 
children, for in that case there were terms in the devise which served 
to bring the case within the purview and operation of C. S., 1737, 
and there were also special terms in the will, much relied upon in the 
opinion, which went to show that the testatrix did not intend for the 
estate to vest at the time of her death. 

Hor is the decision in Patterson v. XcCormick, 177 N. C., 448, at  
variance with what is said above. Conversely, the interp~etation placed 
upon the second devise in the will of Jenny Westfeldt, deceased, is 
supported, in tendency at least, by the following authorit es: Dupree v. 
Daughtridge, 188 N. C., 193; Goode v. Heame, 180 N. C., 475; Mc- 
Donald v. Howe, 178 N. C., 257; Bell v. Iieesler, 175 N. C., 525; Bank 
v. Murray, ibid., 62; Whitfield v. Douglas, ihid., 46; Bank v. Johnson, 
168 N. C., 304; Murchison v. Whitted, 87 N. C., 465; Burton v. Conig- 
land, 82 N. C., 100; Davis v. Parker, 69 N. C., 271. 

The judgment will be modified in accordance with this opinion, and, 
as thus modified, it will be affirmed. 

Modified and affirmed. 

A D A M ~  and CONNOR, JJ., dissent. 
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JAMES L. RESPESS ET AL. V. REX SPINNING COMPANY. 

(Filed 27 May, 1926.) 

1. Corporations--Contracts - Stockholders - Directors - Principal and 
A g e n t R a t i f i c a t i o n .  

Where several of the stockholders of a corporation agree with public 
acrountants to make a n  audit of the corporation's books, submit the 
propxitioil to a meeting of the stockholders who approve, the audit is 
made and the corporation receives the audit, the objection is untenable 
that the directors had not passed thereon, and the corporation is bound 
to the payment of the price of the audit. 

2. Same-Meetings-Majority Vote. 
Only a majority of the stockholders at  a meeting lawfully held is neces- 

sary to ratify an act of several stockholders in employing public account- 
ants to audit the books of the corporation. 

3. Principal a n d  A g e n t R a t i f i c a t i o n  Equivalent t o  Pr io r  Authority. 
The act of ratification by the principal of one who has assumed to act 

a s  his agent, relates back, and is equivalent to a prior authority given 
him to do the act. 

4. Public Accountrtnt~Statutes-Criminal Law-ActioneDefenses. 
Our statute requiring public accountants under a penalty to qualify and 

take out a license in this State, is for the conduct of this business therein, 
and does not embrace within its terms an isolated instance of the em- 
ployment of a firm of certified public accountants licensed in another 
state, who send their representative here to acquire information from 
the books of a corporation for a statement of its condition to be made 
out in the state in which the auditing concern is authorized to do business. 

5. Same-Public Policy-Vocations. 
While an accountant "actively engaged and practicing accounting as  a 

principal vocation," is  required to obtain a license therefor in this State, 
a mere isolated instance is not sufficient to come within the terms of the 
statute. 

While a contract that  contravenes a public policy declared or necessarily 
implied by statute, observing no distinction as  between this and the im- 
position of a penalty on its violation, the statute will be strictly construed 
in favor of the alleged offender as being in derogation of a common-law 
right. 

7,. Corporations-Stockholders-Resolution8-Par01 Evidence. 

The minutes of the meeting of the stockholders of a corporation are  
the best evidence of a resolution upon the complete subject-matter, and 
in the absence of fraud or mistake, may not be varied or contradicted by 
par01 evidence, or explained contrary to the plain meaning of the words 
used therein. 
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8. Contracts--Consideration--Corporations-Auditors. 
A contract to audit the books of a corporation is not necessarily unen- 

forceable because the corporation may not hare been bel~efited thereby, 
if the auditors have made an examination of its books and reported to 
the corporation the results thereof. 

APPEAL by defendant from Webb, J., at November Term, 1925, of 
MECKLENBURO. 

The plaintiffs, copartners doing business as public accountants under 
the name of Respess & Respess, brought suit against the defendant, a 
corporation, to recover for services rendered in auditing m d  reporting 
the condition of the defendant's business. On the trial the plaintiffs 
offered in evidence the following resolution appearing ir the minutes 
of a regular annual meeting of the stockholders of the d~?fendant held 
dn 6 February, 1923: "Mr. W. D. Adams offered the following resolu- 
tion in writing, to wit: Resolved that Allen J. Graham, W. C. Wilkinson 
and W. D. Adams be authorized to employ auditors to examine the books 
of the company covering the period since acquisition by ihem of stock 
in  the corporation. (Signed) W. D. Adams, J. H. Mayes." 

After the introduction of other record evidence and the examination 
of several witnesses this verdict was returned: 

1. I s  the defendant indebted to the plaintiffs? Answer: Yes. 
2. I f  SO, in what amount ? Answer : $4,266.66. 
Judgment for the plaintiffs. Appeal by defendants on assignments of 

error appearing in the opinion. 

Canslw & Cansler and John M. Robinson for plaintiffs. 
Hugh M. McAuley and Stewart, McRae & Bobbitt for defendant. 

ADAMS, J. TWO propositions constitute the basis of the defendant's 
motion for nonsuit: (1)  The resolution purporting to rtuthorize the 
employment of auditors was not adopted or approved by the directors, 
but by the stockholders in a meeting at  which all the stocl~holders were 
not present or represented. (2) When they made the audit the plaintiffs 
had not complied with the law prescribed for public accountants. I n  
our opinion neither of them assigns sufficient cause for dismissing the 
action. 

With respect to the first we do not think it necessary to enter into a 
discussion of the duties de~olving respectively upon the stockholders 
and the directors of a corporation. Pursuant to the resolution adopted 
by the stockholders in their regular annual meeting the plaintiffs 
were employed to audit the defendant's books; they made a detailed 
audit covering the time elapsing between 1 January, 1920, and 31 
December, 1922; they presented and explained their audit to the stock- 
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holders in a meeting held 29 June, 1923, upon notice duly given; 
and their report was "accepted as information" by the stoclrholders. 
With the resolution upon the minutes, this appropriation of the plain- 
tiffs' audit was a recognition of the alleged agreement with the plaintiffs; 
i t  was a ratification by the stockholders even if the directors had not 
authorized the committee to act i n  the premises. As the contract was not 
u l t m  vires it was not beyond the power of corporate ratification. By 
subsequent recognition i t  became as effectual and binding as if the 
committee had had undisputed power to bind the defendant. This on 
the principle that the defendant could not accept the benefit of the report 
and repudiate the agreement under which the report was made, or profit 
by the agreement and repudiate the authority of the agent by whom i t  
was made. The ratification of an act by one who assumes to be an  
agent relates back, and is equivalent to a prior authority. 7 R. C. L., 662 
(663)) and cases cited; Greenleaf v. R. R., 91 N. C., 33; Taylor 21. 

X-avigatioiz Co., 105 N .  C., 484; Starncs v .  R. R., 170 N. C., 222; 
Morris v. Basnight, 179 N .  C., 298. The absence of some of the stock- 
holders did not impair the force of the resolution. We have held that 
if an  act i s  to be done by an  incorporated body, the law, resolution, or 
ordinance authorizing it to be done is valid if passed by a majority of 
those present a t  a legal meeting. Hospital v. Jichobon,  189 N. C., 
N. C., 44; Cotton Hills v. Comrs., 108 N .  C., 678. 

Now, as to the defendant's second proposition. The plaintiffs are 
public accountants under the laws of the State of Georgia; but neither 
the plaintiffs nor H. T .  Bmason, who was assigned as their employee 
to do the work in the defendant's mill, had a public accountant's 
certificate as required by the laws of North Carolina. C. S., 7008 et seq. 
Section 7023, provides that  if any person shall practice in this State as 
a certified public accountant without having received such certificate he  
shall be guilty of a misdemeanor; and section 7020, defines a public 
accountant as one "actively engaged and practicing accounting as his 
principal vocation during the business period of the day." The Revenue 
Act, Schedule B, imposed on public accountants the sum of five dollars 
as a license tax for the privilege of carrying on their business and made 
i t  unlawful for any person to carry on any business for which a license 
was required without having the license or a duplicate thereof in  his 
actual possession at  the time. Laws 1921, ch. 34, secs. 31, 88;  Laws 
1923, ch. 4, secs. 29, 95. The defendant contends that  in  breach of 
these statutes the plaintiffs in making the audit practiced the profession 
or  carried on the business of public accountants in this State and hence 
cannot force the defendant to comply with its executory agreement to 
pay for their services. I t  is no doubt true that  as a rule a contract will 
not be enforced if it rests upon a consideration which contravenes good 
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morals, public policy, or the common or statute law. I n  Sharp v. Farmer, 
20 N. C., 255, i t  is said: "After a vast number of cases upon the sub- 
ject, it seems to be now perfectly settled, that no action will be sus- 
tained in affirmance and enforcement of an executory cortract to do an 
immoral act, or one against the policy of the law, the due course of 
justice, or the prohibition of a penal statute"; and in Covington v. 
Threadgill, 88 N.  C., 186, it was held that the courts of this State have 
never recognized any distinction in this regard between the effect of 
statutes declaring certain acts to be unlawful and the effect of those im- 
posing a penalty. Also in Courtney v. Parker, 173 N. C'., 479: "It is 
well established that no recovery can be had on a contrac; forbidden by 
the positive law of the State, and the principle prevails as a general 
rule whether it is forbidden in express terms or by implication arising 
from the fact that the transaction i n  question has been made an in- 
dictable offense or subjected to the imposition of a penalty." See, in addi- 
tion to the cases there cited: Blythe v. Lovingood, 24 N.  C., 20;  
Rumsay v. Woodard, 48 N. C., 508; Ingram v. Ingram, 4 9  N .  C., 188; 
Grifin v. Hasty, 94 N .  C., 438; Puckett v. Alexander, 102 N.  C., 95; 
Randolph v. Heath, 171 N.  C., 383; Phosphate Co. v. Johnson, 188 
N .  C., 419. 

I n  the case before us the determinative question is whether the plain- 
tiffs in auditing the defendant's books "practiced as," or "carried on 
the business of," public accountants in North Carolina; and the answer 
must be sought in our interpretation of the statutes heretofore cited. 
I n  trying to ascertain whether a specific act is a breach of a statute we 
must consider, not only the language, but the scope and purpose of 
the statute and the object to be secured. 

To practice a profession or to carry on a business uslally signifies 
the regular pursuit of such profession or business as an occupation,- 
to make a practice of it, or actively to engage in it customarily or 
habitually. This definition is not without exceptions. As the Legisla- 
ture may prohibit a general practice until prescribed conditions are 
complied with, it may attach the same conditions to a single transaction 
of a kind not likely to occur otherwise than as an installee of general 
practice. Collins v. Texas, 223 U. S., 288, 56 Law Ed., 439. But this 
the Legislature has not done in the cited statutes, and thc construction 
of the act of 1925 is not involved. Laws 1925, 261. 

As we have said, the plaintiffs, who have their office ir Atlanta, are 
certified public accountants under the laws of Georgia. Allen J. Graham, 
one of the three men named in the resolution of the stockholders, went 
to Atlanta, and there the alleged agreement was made. The plaintiffs 
then appointed H. T. Amason and three others to do certain work 
at the defendant's mill. At that time neither of them was a certified 
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accountant. They spent several weeks a t  the mill, prepared their audit 
"in the rough with pencil," and returned to Atlanta and made u p  their 
report. dmason was senior accountant; and this was all the work he  did 
in  North Carolina. 

I n  these circumstances ~e are of opinion that  the plaintiffs did not 
practice or carry on the business of certified public accountants in this 
S ta te  within the meaning of the statutes. To carry on the business of 
a public accountant or to practice as a certified public accountant is  
much more than is  implied in  the series of detached acts done by tho 
plaintiffs' representatives in  acquiring information upon which to base 
their report. W e  are the more inclined to this riew because the statutes 
are penal and should be construed strictly against the offender and 
liberally in his favor. Also because the act of 1925 was evidently in- 
tended to cure the defects or omissions of former statutes. W e  think 
the motion for nonsuit was properIy overruled. 

The  first and fifth assignments of error relate to the exclusion of 
evidence offered by the defendant as  to the circumstances under which the 
resolution of 6 February, 1923, was passed,-particularly that  the word 
"instructed" in  the original draft  was changed to "authorized" before 
the resolution was adopted, and that  an opinion was expressed by some of 
those present as to what the resolution would mean should the former 
be substituted by the latter. The  controversy turned on the question 
whether Graham, Wilkinson, and Adanis had been authorized to have an  
audit made for the defendant or for  their own exclusive benefit. 

As a general rule the minutes of a corporation are the best evidence 
of its acts, resolutions, and proceedings; and when they are complete, 
when no fraud or mistake is shown, arid it does not appear that  there is  
any error or  omission, parol evidence is not admissible to contradict, 
modify or vary the record. I f  the language is ambiguous o r  its meaning 
is indefinite, or if the minutes are incomplete and fragmentary parol 
evidence may be heard to show what was done. Motor Co. v. Scotton, 
190 N. C., 194; 4 Fletcher's Cyclopedia, Corporations, sec. 2782 et seq. 

The  resolution is expressed in  language that  i s  clear and unambiguous. 
Manifestly the three designated stockholders were "authorized" to employ 
auditors on behalf of the corporation; they were entitled for their own 
benefit, without a resolution, to  reliable information as to  the affairs 
and condition of the defendant and a pretended grant  of authority 
to inspect its books and records would have imparted no additional vigor 
to their legal right. Otis-Hidden Co. v. Scheirich, 22 A. L. R., 19  and 
annotation. Apart  from this the proffered evidence was vague, indefinite, 
and unsatisfactory. I n  its exclusion we see no  error. I t  follows that  his 
Honor's instruction as to the  first issue was correct and that  the seventh 
assignment must be overruled. 
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The defendant contended, as the basis of its fourth assignment, that 
the plaintiffs' audit had been repudiated by the stockholders and offered 
certain minutes in proof of this contention. The defendant says that as 
the suit was brought to recover for services rendered if no benefit was 
receired no recovery can be had. The consideration did not necessarily 
consist of any profit or advantage accruing to the defendant; any benefit 
to the promisor or any loss or detriment to the promisecm is a sufficient 
consideration. Fawcett v. Fazucett, ante, 679. I f  the information dis- 
closed was not pleasing to the defendant the plaintiffs' detriment was 
not for this reason any the less. The fourth assignmeit is therefore 
overruled. 

T o  the other exceptions we have given our careful at tei t ion and have 
found them to be without merit. 

There i s  no rerersible error in the record. 
No  error. 

F. I,. POTTER, ADMINISTRATOR OF C. I?. GRESHAM, DECEWW, hIARY S. 
GRESHAM, E.  L. THOMAS, AND WIFE, BARBARA THOMAS, ANNA 
WALLER, ELLEN CARROLL, MAGGIE HINES,  AND EVA BOSTIC V. 

J. S. MILLER AND R. E.  WHITEHURST,   USTE TEE. 

(Filed 27 May, 1926.) 

Deeds and Conveyances-Covenants-Warranty-Equity -- Rescission- 
Cancellation-Evidence-Damages-Cont~~acts-ad and Mistake. 

Where a grantee has accepted a deed to lands, with full knowledge of 
an outstanding life estate, but containing a warranty and covenants 
against the claims of other persons, there being no evide Ice of fraud or 
mistake that would vitiate the conveyance, the grantee must abide by the 
plain and unambiguous terms of the deed, and is not entitled to the 
equitable relief of rescission and cancellation, or damages as for a breach 
of corenants and warranty. The grantee must rely on the contract, the 
covenants in the deed. 

APPEAL by defendants from Bond, J., and a jury, at  January  Term, 
1926, of DUPLIK. New trial. 

The necessary facts are:  On 30 December, 1919, the defendant, J. S. 
Miller, and wife executed and delivered to C. F. Gresham (now dead 
and F. L. Potter is his administrator), and E. L. Thomas, a deed 
conveying certain tracts of land in  Duplin County, N. C., with the fol- 
lowing covenants: "And the said parties of the first part do covenant 
to and with the said parties of the second part, their heirs and assigns, 
that they are  seized of said premises in  fee and have right to convey 
in fee simple; that  the same are free and clear from all encumbrances, 
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and that they do hereby forever warrant and will forever defend the said 
title to the same against the claims of all persons a~homsoever." 

This deed was duly recorded in register of deeds office for Duplin 
County. The consideration was $4,000. Gresham and Thomas paid cash 
$900, open note for $100 and the remainder of the purchase money 
was secured by a deed in trust to R. E. Whitehurst-5 notes in the sum 
of $600 each with interest, each falling due each successive year for five 
years. This deed in trust was duly recorded. 

The plaintiffs allege "that at  the date of the execution of the deed as 
herein set out the said J. S. Miller did not have a fee-simple title to 
the lands described therein that the same was not free from encumbran- 
ces, that he was not seized of the same in fee simple, as he well knew, that 
one 0. W. Quinn was in possession of the same, and is still in the 
possession of the same, for one Mrs. Hannah Scott, who then was and 
still is the lawful and rightful owner of a life estate in the said lands, 
and is in the use and occupation of the same, and legally entitled to 
use and occupy the same, and the said Miller promised to secure the 
said life estate, and put the said Gresham and Thomas into the possession 
of the same, and relying upon his promise paid the purchase money as 
hereinbefore set out, but the said J. S. Miller has failed and refused 
to keep his promise, and has never put the said Gresham and Thomas 
into the possession of the said lands." 

C. F. Gresham left a widow and children who are parties plaintiff- 
his only heirs at  law. 

The plaintiffs further allege that the covenants were false and untrue. 
"That by reason of the said J. S. Miller's false covenants in said deeds 
as hereinbefore set out, and his representations as set out in this com- 
plaint, the said C. F. Gresham and E. L. Thomas were greatly damaged, 
to wit, in the sum of four thousand dollars." That defendants are 
threatening to make sale to their irreparable injury. That they have 
suffered great damage by reason of the false representations of the said 
J. S. Miller in the sum of $4,000. "Wherefore the plaintiffs pray that 
they recover of the defendants the sum of four thousand dollars damages, 
that the defendants be restrained from making said sale, that the said 
mortgage and deed be canceled, and that the defendant, J. S. Miller, be 
required to pay to the plaintiffs the purchase money expended by them, 
and for general relief." 

The defendants admit the material allegations and allege that the 
fact of an existing life estate was left out of the deed by mutual mistake. 
Further-"That the said Miller would satisfy the life tenant as to rent 
during her tenure, either by a purchase of said life estate for the benefit 
of the plaintiffs herein or by payment of rent to said life tenant so long 
as said estate continued.'' That plaintiffs knew of the outstanding life 
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estate and they so dealt, and they were in no way deceived and no mis- 
representations with reference to the same were made. Dt?fendant, J. S. 
Miller, is amply solvent to respond to damages. That the whole trans- 
action was in good faith. That "the said defendant, Miller, has at all 
times, been ready, able and willing and is now ready, ahle and willing 
to deliver said property to the plaintiffs, free of the claims of Hannah 
Scott, and that same would have been long since done but for the agree- 
ment heretofore entered into between the plaintiffs and the defendants 
(an alleged compromise in lieu of the life estate $100 per year to be 
credited on notes until occupancy of land desired). That if the plaintiffs 
are damaged by the failure to own and occupy said life &ate it is due 
to their own choice and not through any fault or neglect, misrepresenta- 
tion or other wrong of the defendant, J. S. Miller." 

The issues submitted to the jury and their answers thereto, were as 
follows : 

"1. Was the deed delivered and accepted by the plaintiffs with knowl- 
edge of the outstanding life estate, and with the agreement that the life 
estate and possession should be afterwards acquired? Ans ger : Yes. 

"2. Was a provision for the exception of the life estate of Hannah 
Scott omitted from the deed set out in  the cornplaint by mutual mistake 
of the parties as alleged in the answer? Answer: No. 

"3. H a s  the conduct of the plaintiffs since the delivery of the deed been 
such as to render a tender of deed from Mrs. Hannah Scott unnecessary ? 
Answer : No." 

On the verdict, judgment was rendered by the court below rescinding 
the conveyance, canceling the deed in trust and notes be ~lurrendered to 
be canceled. Judgment rendered in favor of C. F. Gresham, administra- 
tor and E .  L. Thomas for $900. Defendants duly made pxceptions and 
assigned error to the judgment rendered and appealed tc the Supreme 
Court. 

Geo. R. Ward and Stevens, Beasley & Stevens for plaindiffs. 
Gavin & Boney, Whitehurst &, Burden and Ward & Ward for de- 

f endants. 

CLARKSON, J. The first issue was as follows: "Was the deed delivered 
and accepted by the plaintiffs with knowledge of the outstanding life 
estate, and with the agreement that the life estate and possession should 
be afterwards acquired?" I t  was agreed by the parties that this issue 
be answered "Yes." 

On the whole record we can find no sufficient evidence whatever to be 
considered by a jury on the second issue. I t  is well said by Mr. Justice 
Connor, in Strickland v. Shearon, ante, 5 6 0 :  "When parties to a 
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contract have expressed their agreement in terms that  are explicit and 
plain of meaning-that is, when their nlinds have met on the terms of 
the contract-it may not be revoked or altered by reason of the 
mistake of one of the parties alone, resting ~vholly in his ovri mind, 
there being no fraud or misrepresentation by the other. Lumber Co. c .  
Boushall,  165 N. C., 501." 

The finding on the first issue was by consent. The  parties sui juris, - 

made a deed and deed in trust. There was a life estate outstanding on - 
the property conveyed. K o  mistake about the terms. The  ~vr i t i i~gs  mere 
complete, no fraud alleged or proved. The deed had covenants of war- 
ranty. By the first issue i t  was agreed between the grantor and grantees 
that  the life estate and possession should be afterwards acquired. Defend- 
ant  Miller sets up  in i i s  answer that he has a t  all times been ready, 
able and willing to deliver the property to defendants free of the clainm 
of the life tenant. H e  has not done so, although years have passed. 
F rom the pleadings, admissions and entire evidence, the cause of action 
i s  one for breach of covenants expressed in the deed. This is the contract 
of the parties-they must abide by it. 

I n  Pridgen v. Long,  177 N. C., 107, Tl'alker, J., speaking to the sub- 
ject, says: ' T h e r e  land has been sold and a deed of conveyance has 
beer1 duly delivered, the contract beconies executed, and the parties 
are g o ~ e r n e d  by its terms, and the purchaser's only right of relief, 
either a t  law or in equity, for  defects or encumbrances depends, i n  the 
absence of fraud, solely upon the covenants in the deed which he has 
received. Rawls Covenants for Title, 450. I f  the purchaser has received 
no covenants, and there is no fraud vitiating the transaction, he has no 
relief for  defects or encumbrances against his vendor, for it was his own 
folly to accept such a deed when he had it in his power to protect him- 
self by proper covenants." Price 1%. Deal, 90 N. C., 290; Sewbern  c. 
f l i n t o n ,  190 N. C., p. 108. 

"The covenant of seizin is an assurance to the purchaser that  the 
grantor has the r c rp  estate i n  quantity and quality which he purports 
to  convev. Thus  i t  is  held that  the covenant is  broken if the grantor " 
( in  fee simple) has only an cstate tai l ;  or if there is an  outstanding 
estate for life," etc., etc. Rawle Coy. Tit., see. 58; Crowell v. Jones, 
167 N .  C., 389, citing 2 Der.  30. 2 Mordecai's Lectures (2d ed.), p. 598. 

F rom the pleading-s, admissions of the parties, and the entire evidence, 
the suit cannot be maintained except under the contract-breach of 
the covenants in the deed. 

Fo r  the reasons given, there must be a 
New trial. 
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DEETTA FINGER v. ISABEL C. SMITH. 

(Filed 27 May, 1926.) 

Judgments---Clerks of Court-Pleadings-Default - Ir~regular audg- 
men-Questions of Law. 

Where the parties are properly before the court, and the subject-matter 
of the action is also jurisdictional in the Superior Court, the clerk having 
authority under the provisions of our statute may render a judgment 
against the plaintiff by default for want of a reply to an answer setting 
np affirmative relief. 

Same--Motions. 
Where a judgment has been entered contrary to the course and practice 

of the court, and is resisted by a party to the action, the remedy is by 
motion in the cause made within a reasonable time after its rendition, 
and upon denial thereof in the Superior Court, by appeal to the Supreme 
Court. 

Appeal and ErroHudgments-Clerks of CourtPleadings--Statutes. 
Where the Superior Court has jurisdiction of the parties, properly 

before it, and the subject-matter of the action, the clerk, mder the pro- 
visions of C. s., 593, may render a judgment by default upon the plead- 
ings. 

Judgments-Courts-Jurisdiction-Void Judgments. 
A judgment is not void when rendered in the due course and practice 

of the courts, in the absence of some essential element of jurisdiction of 
the parties and the subject-matter of the action. 

APPEAL by plaintiff from Snow, Emergency Judge, at  March Special 
Term, 1926, of BUNCOMBE. 

On 3 November, 1925, the defendant executed and delivered to the 
plaintiff an option, agreeing to convey the land therein described, at  
any time within thirty days, upon specified terms; but she afterwards 
refused for certain reasons to make the conveyance. The plaintiff brought 
suit for specific performance and filed her complaint alleging her com- 
pliance with the terms of the option. The defendant answ.red, denying 
the material allegations in the complaint and setting u p  the plaintiff's 
alleged fraud in  procuring the execution of the agreement. The defend- 
ant prayed judgment for the cancellation of the option. 

The summons, issued 4 December, 1925, was returnable ::9 December; 
on the return day an alias was issued returnable 29 December. The com- 
plaint, verified, was filed 4 December, 1925, and a verified answer 6 
January, 1926. No reply was filed. The clerk rendered judgment by 
default final against the plaintiff 1 February, 1926, containing this 
recital: "The complaint alleges that the defendant execuxed an agree- 
ment giving the plaintiff the option to purchase from the defendant 



N. C.] SPRING TERM, 1926. 819 

certain real estate. The answer, "as a further defense and by way of 
counterclaim and as grounds for affirmative relief," alleges that the 
agreement was procured by a false and fraudulent representation made 
by the plaintiff to the defendant and prays for the cancellation of the 
said agreement, on the ground that it constitutes a cloud upon the de- 
fendant's title; it is now ordered and adjudged, on this 1 February, 
1926, being the first Monday of the month, that the contract aforesaid, 
dated 3 November, 1925, be, and it is hereby canceled, and the plaintiff 
is hereby ordered to deliver same to the clerk of this court to be delivered 
by said clerk to the defendant herein. I t  is further adjudged that this 
action be, and it is hereby dismissed, and that the plaintiff pay the 
costs thereof." On 4 February, 1926, the plaintiff served notice of her 
motion to vacate the judgment on the ground that it was entered without 
warrant of authority of law and that no counterclaim had been pleaded 
in the answer. On 15 February the clerk set aside the judgment and the 
defendant appealed, and on 9 March, 1926, the judge reversed the ruling 
of the clerk. The plaintiff excepted and appealed. 

Kitchin & Ritchin for plainti,f. 
J .  E. Baumberger, 41. W .  Brown and F .  W .  Thomas for defendant. 

BDAMS, J. The defendant's answer was served on the plaintiff's counsel 
and duly filed on 6 January, 1926, and the plaintiff was entitled to ten 
days thereafter in which to demur or reply, or to twenty days if the 
answer set up a counterclaim. 3 C. S., 524; Laws 1924, Ex. Ses., ch. 18. 
A reply was not filed within twenty days and on 1 February the clerk 
entered judgment by default final against the plaintiff and dismissed her 
action. On motion of the plaintiff he afterwards set this judgment aside; 
but on the defendant's appeal the judge vacated the latter judgment and 
held that as to the first judgment the plaintiff's remedy then applicable 
was by exception and appeal. I t  therefore becomes necessary to inquire 
into the nature of this judgment. 

A judgment may be valid and unassailablg or it may be irregular, 
erroneous, or void. An irregular judgment is one rendered contrary 
to the course and practice of the court, as for example, at an improper 
time; or against an infant without a guardian; or by the court on an 
issue determinable by the jury; or where a plea in bar is undisposed of;  
or where the debt sued on has not matured; and in other siniilar cases. 
Skinner v. ~lfoore, 19 N. C., 138, 156; W i n d o w  v. Anderson, 20 N. C., 
1; Reaton v. Banks, 32 N.  C., 381; Cowles v. Hayas, 69 N. C., 406; 
Wolfe v. Davis, 74 N. C., 597; Larkins v. Bullard, 88 K. C., 35; 
Williamson v. Hartman, 92 N. C., 236; Stafford v. Gallops, 123 N. C., 
19;  Duffer v. Brunson, 188 N. C., 789. 
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judgment dismissing the action was not void; the defendant's motion 
presented a question which it was the duty of the clerk to decide. The 
authorities hold that the mere fact that a pleading does not state a 

An erroneous judgment is one rendered according to toe course and 
practice of the court, but contrary to law, or upon a mistaken view of 
the law, or upon an erroneous application of legal princioles, as where 
judgment is given for one party when it should have been given 
for another; or where the pleadings require several issues and only one 
is submitted; or where the undenied allegations of the complaiut are 
not sufficient to warrant a recovery; and i n  other cases in1rolving a mis- 
take of law. TVhite v. dlbertson, 14 N. C., 241, 244; Wdfe v. Davis, 
supra; Koonce v. Butler, 84 N. C., 222 ; Spillman v. Willic:ms, 91 N. C., 
483; X a y  v. Lumber Co., 119 N. C., 96; Coutles v. Cowlt~s, 121 N. C., 
272; Sfafford v. Gallops, supra; Becton v. Dunn, 142 N. C., 172; 
Rawles v. Xayo, 163 N. C., 177. A judgment may be regular and at the 
same time erroneous; that is, it is not irregular because it may happen 
to be erroneous. Error does not necessarily constitute irregularity or 
necessarily enter into it. Shinner v. Moore, supra; Dobbin v. Gmter, 
26 N. C., 71. 
h void judgment is one that has semblance but lacks some essential 

element, as jurisdiction or service of process. NcXee v. Angel, 90 N. C., 
60; Duffer v. Brunson, supra. 

I f  a judgment is irregular the remedy is by a motion in the cause made 
within a reasonable time; if erroneous, the remedy is by appeal. Spill- 
man u.  Tl'illiam, supra; Jfay v. Lumber Co., supra; Hendemon v. illoore, 
125 N. C., 383. 

I t  is important to remember that the plaintiff's object lvas to enforce 
tho specific performance of the option and that by way of avoidance 
the defendant pleaded, not only the plaintiff's failure to exexte  a proper 
deed of trust, but her fraudulent representation, as an induc:ement to the 
contract, that she was not a married woman. The ground upon which - 
the defeildant moved for judgment against the plaintiff was the absence 
of a reply to the alleged counterclaim. I t  is apparent, then, that the 

- 
cause of action does not make a default judgment void if the allega- 
tions are sufficient to challenge the attention of the court a ~ d  invoke its 
judicial action to determine the sufficiency thereof, because a court hav- 
ing jurisdiction of the parties and the subject-matter may determine for 
itself the sufficiency of the pleading. 3 Freeman on Judgments ( 5  ed.), 
sec. 1297; 33 C. J., 1133, sec. 81. 

I t  is equally conclusive, we think, that the judgment was not irregular. 
The clerk had express statutory authority to render a judgment by 
default; his judgment was not given contrary to the course and practice 
of the court. 3 C. S., 693. His error, if he committed error, arose from 
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the inadvertent misapplication of legal principles; and under all the 
authorities his mistaken view of the law, if he was mistaken, resulted in 
an  erroneous judgment, a s  to which the plaintiff's remedy was by appeal 
and not by motion in the cause. 

This view of the case relieves us of the necessitv of deciding whether - 
the answer sets up a counterclaim in  the  nature of a cross-action to 
remove a cloud from the defendant's title and whether the clerk's first 
judgment mas free from error. McLamb v. HcPhai l ,  126 N. C., 218, 
221; Turner  c. Livestock Co., 179 N .  C., 457; C. S., 1743. The judgment 
is 

Affirmed. 

THE FBRJIERS CO-OPERATIVE F E R T I L I Z E R  CORIPANY, INC., V 
EASTERN COTTOT\' O I L  COMPANY. 

(Filed 17 February, 1926.) 

APPEAL by defendant from Grady, J.; judgment signed out of term 
and out of county by consent of both parties-from PERQUIMANS. 

Civil action to recover damage suffered by plaintiff on account of de- 
fendant's alleged breach of contract to deliver a certain quantity of 
cotton-seed meal, as per agreement between the parties. 

From a judgment in  faror  of plaintiff for $325.00, with interest from 
15  October, 1915, and costs, the defendant appeals, assigning errors. 

Ehringhaus cE. Hall for plaint i f f .  
TThedbee LY' TTrhedbee for defendant. 

PER CURIABI. I t  appearing from a perusal of the record that  the 
case has been heard and determined without error, the judgment in  
faror  of plaintiff will be upheld. 

N o  error. 

FRED L. POTTS r. CARTER-COBB MOTOR COMPANY. 

(Filed 3 March, 1926.) 

,\PPEAL by defendant from Bond, J. ,  and a jury, at  October Term, 
1925, of CRAVEK. No  error. 

Civil action to recorer damages. The issues submitted to the jury and 
their answers thereto, were as follows: 

"1. Was the Apperson car destroyed by fire after defendant had re- 
ceived possession of i t  under the contract sued o n ?  Answer: Yes. 
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"2. Was said fire caused by the negligence of said Cobb Motor Com- 
pany 2 Answer : Yes. 

"3. What damage is plaintiff entitled to recover from defendant? 
Answer: $356.00." 

There was a judgment rendered on the verdict. Defendant excepted 
and assigned error. I n  the record there are six assignments of error 
made by defendant. 

D.. L. Ward for plaintif. 
Moore & Dunn for defendant. 

PER CURIAM. We have examined the six assignments of error with 
care and can find no error in  law. The jury has found the facts for 
plaintiff. 

I n  the judgment there is 
No error. 

0. B. MOORE v. H. 0. HOWER LUMBER COMPANY. 

(Filed 3 March, 1926.) 

APPEAL by defendant from Devin, J., at August Term, 1925, of 
CHATHAM. 

Civil action tried upon the following issue: 
"1. Are the defendants indebted to the plaintiff; and if so, in  what 

sum? Answer : $200." 
From a judgment on the verdict in favor of plaintiff, the defendant 

appeals, assigning errors. 

Long & Bell for plaintif. 
A. C. Ray  for defendant. 

PER CURIAM. The plaintiff alleges that he sold the defendant a car- 
load of lumber in  1924. This action is to recover the purchase price 
of said lumber. 

The defendant's chief assignment of error, or the one most strongly 
urged on the argument and in its brief, is based on the exception ad- 
dressed to the refusal of the court to grant the defendant'fi motion for 
judgment as of nonsuit, made first at  the close of the plaintiff's evidence 
and renewed at the close of all the evidence. 

The testimony of the plaintiff fully justifies the verdict. I t s  credi- 
bility was for the jury. Shell v. Roseman, 155 N .  C., 90; I n  re Fuller, 
189 N.  C., p. 512. 

No  error. 
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THE MILL SUPPLY COMPANY v. A. C. HOUSE. 

(Filed 3 March, 1926.) 

APPEAL by defendant from Culvert, J., at November Term, 1925, of 
HALIFAX. 

Whitehurst & Burden, and dshby  Dunn, for plaintiff. 
George C .  Green for defendant. 

PER CURIAM. After inspection of the record we are of opinion that 
the case has been tried in substantial conlpliance with the law, and that 
the appeal presents no reversible error. 

No error. 

L. W. TALTON v. SOUTHERN RAILWAY COMPANY. 

(Filed 10 March, 1926.) 

APPEAL by defendant from Devin, J., at November Term, 1925, of 
WAYNE. 

Civil action to recover damages for an alleged negligent injury, tried 
upon the following issues : 

"1. Was the plaintiff injured by the negligence of the defendant, as 
alleged in the complaint? Answer: Yes. 

"2. Did the plaintiff, by his own negligence, contribute to his injury, 
as alleged in the answer? Answer : No. 

"3. What damages, if any, is the plaintiff entitled to recover from the 
defendant ? Answer : $1,000." 

From a judgment on the verdict in favor of plaintiff, the defendant 
appeals, assigning errors. 

Dickinson, & Freeman, for plaintiff. 
Lungston, Allen, & Taylor for defendant. 

PER CURIAM. The defendant's chief assignment of error, or the one 
most strongly urged on the argument and in its brief, is based on the 
exception addressed to the refusal of the court to grant the motion for 
judgment as of nonsuit, made on the ground that the plaintiff's own 
evidence clearly establishes a case of contributory ,negligence sufficient 
to bar his right of recovery. Wright v. R. R., 155 N. C., 329; Borne v. 
R. R., 170 N. C., 660; Coleman v. R. R., 153 N. C., 322; EoZton v. 
R. R., 188 N. C., 277. 
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We are convinced from a careful perusal of the record that the evi- 
dence was properly submitted to the jury. No benefit would be derived 
from detailing plaintiff's testimony, as the only question presented by 
this exception is whether or not it is sufficient to carry the case to the 
jury, and we think it is. Farris v. R. R., 151 N. C., 483. 

No error. 

CHARLES F. DUNN v. JOHN H. DOVE ET A , .  

(Filed 17 Narch, 1926.) 

APPEAL by plaintiff from Barnhill, J., at November Term, 1925, of 
LEXOIR. Affirmed. 

Action to recover land. At close of plaintiff's evidence, defendants' 
motion for judgment of nonsuit was allowed. From judgrnent dismiss- 
ing the action plaintiff appealed. 

Charles F. Dunn, i n  propria persona. 
F. E. Wallace and Cowper, Whitaker & Allen for defendants. 

PER CUHIAM. The assignment of error chiefly relied upon by plain- 
tiff, on his appeal to this Court, is based upon his exception to the order 
allowing the motion for judgment of nonsuit. Plaintiff admitted upon 
the trial below that defendant, John H. Dove, was the owner of the 
three lots described in the complaint at  the time the sheriff of Lenoir 
County sold same for taxes, on 3 June, 1924. He  claim3 title under 
deed executed by the sheriff, dated 6 June, 1935. Evidence offered by 
plaintiff fails to show compliance by him as purchaser at ihe sale with 
statutory provisions required to make the sheriff's deed valid. There 
was no error in allowing the motion. Price v. Slagle, 189 N. C., 757. 

The other exceptions are without merit. The judgment is 
Affirmed. 

CHARLES F. DUNN r. EMMA TILGHhIAN. 

(Filed 17 March, 1926.) 

APPEAL by plaintiff from Barnhill, J., at November Term, 1925, of 
LEKOIK. Affirmed. 

Action to recover land. Plaintiff claims title to the land described 
in the complaint under deed executed by city clerk and tax collector of 
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the city of Kinston, -1'. C. At  close of plaintiff's euidence, defendant's 
motion for judgrneilt of nonsuit was allowed. From judgment dismiss- 
ing the action, plaintiff appealed. 

Char l e s  F .  Dunn in  propr ia  persona.  
C ' o ~ r p ~ r ,  W h i f a l i e r  if ,d?len for d e f e n d a n t  

PER Crnranr. A11 examination of this record, with a consideration of 
the briefs filed in  this Court discloses no error. T h e  judgment is sus- 
tained upon authority of S"lccg1c l s .  P r i c e ,  189 N.  C., 757, and must be 

-1ffirmed. 

(Filed 7 April, 1926.) 

APPEAL by defendant from S u n n .  J . ,  at  February Term, 1926, of 
ST,A>~ASCE. 

C'arror'l $ Carro l l  for p l a i n t i f .  
J o h ~  .T. I I e n d e r s o n  for  de f endan t .  

PER C n ~ r ~ n r ,  John &I. Fogleman, seized of a tract of land, died 
intestate, leaving the plaintiff and the defendant his onlv heirs at lax-. 
I n  April,  1924, the plaintiff brought a proceeding before the clerk to 
have the land sold for partition. A commissioner sold the land under 
order of thr  court and made his report, but afterwards there mere two 
other sales. The  report of the third sale was confirmed 28 December, 
1923. The  purchaser demanded of the defendant the possession of the 
property and subsequently filed a petition for a v r i t  of possession and 
the writ was issued on 17 February, 1926. so011 thereafter the defend- 
ant filed a petition asking that  the order of confirmation be rescinded 
and the writ of possession recalled. rpon affidavits filed in the cause 
his Honor found as facts that the property had been duly advertised 
and sold, that  the sale had been confirmed and a deed made to the pur- 
chaser, and that  the purchaser had conveyed tlir land as security for 
borrowed money; and upon these facts the petitioner's motion was 
denied. I n  this we find nothing of which the defendant can justly 
complain.' The judgment is  

Affirmed. 
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WILLIE POOLE v. C. H. JONES. 

(Piled 7 April, 1926.) 

APPEAL by plaintiff from Finley, J., at November Term, 1925, of 
FORSPTH. 

Civil action to recover damages for an alleged negligent injury sus- 
tained by the plaintiff while a passenger on the defendads bus operated 
for hire in the city of Winston-Salem. 

Upon denial of liability, the usual issues of negligence, contributory 
negligence and damages were submitted to the jury, and a verdict re- 
turned in favor of the defendant on the first issue. 

From the judgment rendered thereon, denying any right of recovery, 
tho plaintiff appeals, assigning errors. 

MTallace & Wells and Manly, Hendren & lYomble for plaintiff. 
Graves & Graves and Raymond G. Parker for defendant. 

PER CURIAM. The appeal presents several exceptions which were 
the subject of earnest debate before us, and while they are not altogether 
free from difficulty, a careful perusal of the entire record confirms us 
in  the belief that the case has been tried in substantial accord with the 
principles of law applicable. 

The charge, when taken as a whole, would seem to be free from any 
reversible error. 

The case presents no new or novel question of law; i t  only calls for 
the application of old principles to new facts. The verdict and judg- 
ment will be upheld. 

No error. 

STATE v. J. H. ROGERS. 

(Filed 14 April, 1926.) 

APPEAL by defendant from Schenck, J., at :December Tl.rm, 1925, of 
DAVIDSON. 

Atto~ey-General Brummitt and Assistant Attorney-General Nash 
for the State. 

Walser & Walser for defendant. 
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PER CURIAM. The defendant was convicted of a breach of the pro- 
hibition laws. H e  entered a "broadside exception" to the charge which, 
of course, cannot be entertained. The other exceptions are purely per- 
sonal and call for no discussion. They must be overruled. 

No error. 

TV. W. HONEYCUTT v. C. P. HARTSELL ET AL. 

(Filed 21 April, 1926.) 

APPEAL by defendants from XcElroy,  J., at October Term, 1925, of 
UNION. 

Civil action to recover the value of a quantity of lumber sold to the 
defendants by the plaintiff and destroyed by fire before the defendants 
had removed said lumber from the mill-yard of the plaintiff. 

Upon denial of liability, and issues joined, the jury returned the 
following verdict : 

"1. Did the defendants buy the lumber in controversy when stacked 
on sticks on the mill-yard at  $11.50 per thousand? Answer: Yes. 

"2. I n  what amount, if any, are the defendants indebted to the plain- 
tiff? Answer : $793.09, without interest." 

From a judgment on the verdict for plaintiff, the defendants appeal, 
assigning errors. 

V a n n  (e. MilZiken for plaintiff. 
R. L. Smith (e. Sons and John C. Sikes for defendants. 

PER CURIAJI. The controversy on trial narrowed itself to issues of 
fact, which the jury alone could determine. A careful perusal of the 
record leaves us with the impression that the case has been heard and 
determined substantially in accord with the principles of law appli- 
cable, and that the validity of the trial should be sustained. All matters 
in dispute have been settled by the verdict, and no action or ruling on 
the part of the trial court has been discovered by us which we appre- 
hend should be held for reversible or prejudicial error. 

Thr  evidence is conflicting on the issue of liability; it is purely a 
question of fact; the jury has determined the matter against the de- 
fendants; there is no reversible error appearing on the record; the ex- 
ceptions relating to the admission and exclusion of evidence, and those 
to the charge, including exceptions to prayers for special i n ~ t ~ u c t i o n s  
tendered and refused, must all be resolved in favor of the validity of 
the trial; the case presents no new question of law, or one not hereto- 
fore settled by our decisions. The verdict and judgment will be upheld. 

No error. 
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T O W S  O F  HILLSROHO v. T H E  MERCHAXTS AND F A R M E R S  BANK 
A S D  THE ? I I A R T I I . \ S ~ ~  CASUALTY COMPANY. 

(Filed 28 April, 1926.) 

Appeal arid Eriw---Divided Count-Judgment. 
The jndgment of the Superior Court startds as the law of the case 

when the Justices of the Supreme Court nre equally divided in their 
opinion, one of them having been of counsel and taking no part therein. 

APPEAL by plaintiff and defendant, the Maryland Casualty Company, 
from Grady,  J., at September Term, 1925, of ORANGE. Affirmed. 

From judgment rendered herein, that  the town of Hillsboro recover 
from the Merchants and Farmers Bank the sum of $1,215.97, and 
interest thereon from 11 June,  1923, and costs, plaintiff and defendant, 
Maryland Casualty Company, appealed. 

Gaf t i s  LP' G a f f i s  and A. 11. Gralzam for plaintiff. 
TI'. S. LocXhart for Xerchan f s  and Farmers Bank .  
Craige d? Craige and E'uller (C Fuller for Maryland Casualty Com- 

pany. 

PER CT-RIAM. The Court being evenly divided in opinion, Brog- 
den, J., having been of counsel for  the defendant, Merchants and 
Farmers Bank, in the trial below, not sitting, the judgment of the court 
below is affirmed and stands as the decision in  this case w.thout becom- 
ing a precedent. XcCar f c r  7%. R. R., 187 N. C., 863. 

Affirmed. 

R. J. J O X E S  ET AL. Y. N. JACOB1 HARDWARE COMPANY. 

(Filed 5 May, 1926.) 

APPEAL by defendant from Stack,  J., at  March Term, 1926, of SCOT- 
LAND. Dismissed. 

T I r .  11. TT'eatherspoon for plaintiff. 
Bryan LP' Campbell for defendant. 

PER CURIAAI. Since the argument of this appeal, it  has been made 
to appear to this Court that appellant has satisfied the juddment of the 
Superior Court. -I t  the request of appellant, and with the consent of 
appellee, the appeal is  

Dismissed. 
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STATE r. IVILLARD HESSLET, QUISCE MILLER, FREEDOM HIGGINS 
ASD J O E  TIPTOX. 

(Filed 12 31ny, 1926.) 

APPEAL by defendant, Willard Hensley, from Hal-ding, J., at Octo- 
ber Term, 1925, of PAXCEY. 

Criminal prosecutio~l tried upon four several indictments charging 
the  appealing drfendant and three others with three several assaults 
with deadly weapons and conspiracy, consolidated and tried together. 

From a verdict of guilty on three of the charges and judgments pro- 
nounced thereon, the defendant, Willard IIensley, appeals, assigning 
errors. 

Attorney-General Brummitt and Assistant Attorney-General lZTash 
f o r  the State. 

Charles Hutchins for defendant. 

PER C~RIAAI.  The evidence is conflicting on the issue of guil t ;  i t  is 
purely a question of fac t ;  the jury has determined the  matter against 
the defendant; there is no reversible error appearing on the record; the 
exceptions relating to the admission and exclusion of evidence, and 
those to the charge, must all be resolved in favor of the validity of the 
t r ia l ;  the  case presents no new question of law, or one not heretofore 
settled by our decisions; the verdict and judgment will be upheld. 

N o  error. 

LUTHER HONETCUTT r. JIM BItOTTS, TRADIUG A K D  DOIXG BCSINESS 
UKDER THE FIRM NAME or ELK ~ S O U N T A I K  SAND AXD GRAVEL COMPASY, 
AXD JIM BROTYS, INDIVIDVALLY. 

(Filed 19 Xng, 1996.) 

APPEAL by defendant, J i m  Brown, from Dunn, J., and a jury, a t  
October Special Term, 1925, of B r r m c o a r ~ ~ .  N o  error. 

This  is  an action for actionable negligence, brought by plaintiff, 
Luther Honeycutt, against defendant, J i m  Brown. 

The issues submitted to the jury and their answers thereto were as 
follolw : 

"I. Was the plaintiff injured by the negligence of the defendant, as 
alleged in the complaint ? Answer : Yes. 
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''2. Did the plaintiff contribute to his own injury, as dleged in the 
answer ? Answer : No. 

"3. Did the plaintiff assume the risk of his injury, as alleged in  the 
answer ? Answer : No. 

((4. What damages, if any, is the plaintiff entitled to recover? 
Answer : $400." 

Defendant excepted to the judgment, assigned several errors and ap- 
pealed to the Supreme Court. 

George M. Pr i t chard  for p l a i n t i f .  
George W .  G a h n d  for de fendan t .  

PER CURIAM. We have heard the arguments of counsel, read the evi- 
dence carefully, considered the assignments of error and examined the 
briefs. We think the charge unusually full and explicit, and the law 
carefully applied to the facts. The briefs of the parties cite no authori- 
ties. The only material assignment of error on part of defendant was 
the motion for judgment as in  case of nonsuit. C. S., 56'7. We think, 
under all the facts and circumstances of the case, there was sufficient 
evidence to be submitted to the jury. The probative force was for them. 
There was no new or novel proposition of law in the case. I n  law we 
can find 

No error. 

B. L. TURNER v. ANDREWS MANUFACTURING COMPANY 

(Filed 27 May, 1926.) 

APPEAL by plaintiff from a judgment of nonsuit by S i l e r ,  f l n ~ e r g e n c y  
J u d g e ,  at February Special Term, 1926, of CHEROKEE. 

Dillard & H i l l  for plaintif f .  
Thomas S. Rol l ins  for de fendan t .  

PER CURIAM. The plaintiff brought suit to recover damages for per- 
sonal injury alleged to have been caused by the defendant's negligence. 
H e  was engaged in  transferring laths from a truck to an adjoining car, 
standing with one foot on the "dock" and the other on top of the car. 
While attempting to "pitch the bundles up there" his foot slipped and 
he  was injured by falling. We fail to discover any sufficient evidence 
of actionable negligence, and the judgment must be 

Affirmed. 
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T. C.  NORRIS v. W. H. POWERS m AL. 

(Filed 27 May, 1926.) 

APPEAL by defendants from Broclc, J., at January Term, 1926, of 
HAYWOOD. 

Civil action instituted by plaintiff, a subcontractor, against the de- 
fendants, general contractors, to recover damages for alleged breaches 
of three separate building contracts. 

Upon denial of liability, and issues joined, there was a verdict and 
judgment for plaintiff for $1,150, covering the total damages sustained 
by reason of breaches of the three several contracts. Defendants appeal, 
assigning errors. 

Morgan d2 Ward for plaintiff. 
Herrick, Barnard d2 Heazel for defendants. 

PER CUBIAM. The controversy on trial narrowed itself to issues of 
fact, which the jury alone could determine. A careful perusal of the 
record leaves us with the impression that the case has been heard and 
determined substantially in  accord with the principles of law appli- 
cable, and that the validity of the trial should be sustained. A11 matters 
in dispute have been settled by the verdict, and no action or ruling on 
the part of the trial court has been discovered by us which we appre- 
hend should be held for reversible or prejudicial error. 

The exceptions relating to the admission and exclusion of evidence, 
and those to the charge, including exceptions to prayers for special 
instructions tendered and refused, must all be resolved in  favor of the 
validity of the trial; the case presents no new question of law, or one 
not heretofore settled by our decisions; the verdict and judgment will 
be upheld. 

No error. 

0. S. SIZEhIORE v. J. F. JUSTICE ET AL. 

(Filed 27 May, 1926.) 

PLAINTIFF appealed from a judgment of nonsuit rendered by 
Webb, J., at November Term, 1925, of HAYWOOD. A voluntary non- 
suit was taken as to the defendants Williams and Fulghum, and the 
question is whether the action can be maintained against the other 
defendants. 
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Xorgan (e. Ward for  plaintiff. 
Alley & Alley and Smathers, Robinson (e. Cogburn for  defendants. 

PER CURIAM. The  plaintiff testified that  a t  the time of his in jury  
he was working for the defendants i n  the capacity of sawyer; that  
while sawing logs he noticed that  the saw began to "lead" ; that  he shut 
down the carriage (but  did not stop the saw) and attempted to tighten 
a set screw which regulated the alignment of the saw; h a t  t he  screw 
was about eight inches from the saw; and that  the wrench slipped from 
the screw and "jerked his hand into the saw," causing t'le loss of his 
fingers. The  evidence, which i s  set out in the record, fully justifies the 
conclusion of the Court. The  judgment of nonsuit is therefore 

Affirmed. 

J. H. PLOTT, ADMISISTRATOR BESSIE STAMEP, DECEASED, V. GEORGE 
HOWELL AND BOB HOWELL. 

(Filed 27 Nag, 1926.) 

Segligence-Automobiles-Family Car--SonsuibAppeal  and Error. 
The father is liable in damages for injuries resulting in death prosi- 

matelg caused by the negligence of his son in driving his car used for 
family purposes, when the son was customarily permitted to drive; but 
a uonsuit against the father is not reversible error when the negligence 
of the son is not established in the action brought against both. 

CIVIL ACTION for damages for wrongful death, tried hefore Brock, 
Emergency Judge, a t  J anua ry  Term, 1926, of HAYWOOD. 

The plaintiff's intestate, a young girl  about eighteen years of age, 
was attending a funeral a t  or near Woodrow, North Carolina, which 
village is situated between Waynesville and Canton. The  evidence tended 
to show that  there was a large crowd a t  the funeral, and that  in 
front  of the church cars were parked close together on each side of the 
highway. The plaintiff contended that  as the people were leaving the 
church, the defendant, George Howell, drove a Hudso i  automobile 
along said highway a t  a rapid and dangerous ra te  of speed and without 
giving any signal or notice of the approach of said car, and, as  a result 
of the negligent operation of said automobile, r an  over and killed plain- 
tiff's intestate while she was in  the act of crossing the road. 

There was also evidence on behalf of the defendant that  the car was 
being operated in  a careful manner, and that  timely s ignds  were duly 
given, and tha t  plaintiff's intestate r an  out from behind a car parked 
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on the side of the road immediately in front of defendant's car, and 
that the defendant, in the exercise of due care, could not avoid striking 
plaintiff's intestate. 

The defendant, Bob Howell, was the father of the defendant, George 
Howell, and was the owner of the automobile. The automobile was 
purchased by the defendant, Bob Howell, who "permitted all the mem- 
bers of his family to use said automobile for their convenience, pleasure 
and business." 

At the conclusion of plaintiff's evidence, the court entered a judgment 
of nonsuit as to the defendant, Bob Howell, to which plaintiff excepted. 

The jury answered the issues as follows: 
(1) Was the plaintiff's intestate injured and killed by the negligence 

of the defendant as alleged in the complaint ? Answer : Yes. 
(2) Did the plaintiff's intestate, by her own negligence, contribute 

to her injury and death as alleged in the answer? Answer: Yes. 
( 3 )  Did the defendant, George Howell, recklessly and wilfully run 

over, injure and kill the plaintiff's intestate as alleged in the complaint? 
Answer : 

(4) What damages, if any, is the plaintiff entitled to recover of the 
defendant ? Answer : 

From the judgment of the court that plaintiff take nothing by the 
action, plaintiff appealed. 

Hannah & Hannah, T .  D. Bryson, Jr., and T .  A. Clark for plaintiff. 
Alley Le. Alley, Smthers ,  Robinaon Le. Cogburn and iVorgan & Ward 

for defendant. 

PER CURIAM. I t  appearing that the defendant, Bob Howell, the 
owner of the automobile, had purchased it for general family use, and 
that it was being operated by his son, it was error to sustain the motion 
of nonsuit as to him. Watts v. Lefler, 190 N .  C., 722. But this error 
is immaterial by reason of the fact that the jury found, upon competent 
evidence and under a proper charge by the trial judge, that the plaintiff's 
intestate was guilty of contributory negligence. The liability of defend- 
ant, Bob Howell, as owner of the automobile, used for family purposes, 
depended upon the liability of his son, George Howell, who was operating 
the automobile at the time. I f  the son was not liable under the findings 
of the jury, then, certainly, the father and owner of the car would 
not be liable. Watts v. Lefler, supra. 

We have examined the record with care and are compelled to conclude 
that the case was tried in accordance with the law, and, therefore, 
the verdict of the jury terminates the litigation. 

No error. 
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STATE v. HERMAN BANKS. 

(Filed 27 May, 1926.) 

Criminal Law-Jail Breaki~Indic tmentEvidence  - Intent - Ques- 
tions for Jury-Instructions. 

Under an indictment containing several counts as to the defendant 
breaking into a jail wherein a prisoner was confined with the purpose or 
intent of killing or injuring the prisoner, with evidence ]:hat the defend- 
ant was the leader of those who actually broke into the j:iil and searched 
for the prisoner, etc.: Held,  the question of intent was one for the jury, 
and an instruction to find the defendant guilty if the jury believed the 
evidence beyond a reasonable doubt, was not reversible upon the defend- 
ant's appeal from a general verdict of guilty. 

APPEAL by defendant from Stack, J., at September Term, 1925, of 
BUNCOMBE. NO error. 

Attorney-General Brummitt and Assidant Attorney-General Nash 
for the State. 

R. R. Reynoldr; and W.  A. Sullivan for defendant. 

PEE CURIAM. The indictment contams six counts. The first charges " 
the defendant and others w'lth unlawfully and feloniou.sly conspiring 
to break and enter the common jail of Buncombe County, in which a 
prisoner charged with a capital felony was confined, for the purpose of 
killing or otherwise injuring the prisoner. The second count charges 
the defendant and others with the unlawful and feknious breaking and 

u 

entering of the common jail of Buncombe County in which the prisoner 
was confined for the purpose of killing or otherwise injuring the prisoner. 
I n  the third the charge is the felonious breaking into the jail with in- 
tent to injure, maim, assault and kill the prisoner; in the fourth and fifth 
counts, with injury to the jail; and in the sixth, with aiding and 
abetting in the commission of the crimes charged in the other counts. 

The defendant testified in  his own behalf, and his Honor instructed 
the jury as follows : "The State contends that Banks took an active part, 
at  high school and on the street in  getting u p  the moh, using rough 
language, calling on others to follow and get the negro. That he was 
on the committee to search the jail for the negro. That he was one of 
the active leaders of the crowd. That he said we are going to get the 
negro. That he went to the coal bin of the jail looking for him and 
saying he may be in there. The defendant admits that lie was present 
at  the jail and was a member of the committee appointed by the mob 
to search the jail, and did actively engage in searching the jail for the 
prisoner, Alvin Mansel. That he went to the home of Sheriff Mitchell 



N. C.] S P R I N G  TERM, 1926. 835 

and encouraged others to look for the sheriff in order to try to force him 
to reveal the whereabouts of Alvin Mansel. That he admits he acted 
for the mob in looking for the negro. I f  you find from the evidence 
beyond a reasonable doubt the facts to be as testified to by Herman 
Banks, himself, then you will render a verdict of "Guilty." I f  not so 
satisfied, then "Not Guilty.') I f  you find from all the evidence beyond 
a reasonable doubt, including the evidence of the defendant, Banks, that 
he did what he says he did, under the law as I have given you, your 
verdict would be "Guilty." I f  not satisfied "Not Guilty." 

There was a general verdict of guilty, upon which judgment was 
pronounced. The defendant appealed assigning for error the instructions 
given the jury. 

We are of opinion that the instruction was justified by the defend- 
ant's own testimony. Ordinarily intent is a question for the jury; 
but we think the defendant's purpose in joining the mob and going 
to the jail is plainly evident from his own admissions; for he was 
present when the jail was broken and in any event was engaged in  
aiding and abetting the commission of the felonies charged. We find 

No error. 

L. L. HEATON v. MURPHY COAL & IRON CO. 

(Filed 27 May, 1926.) 

Master and ServantEmployer and EmployeeNegligence-Management 
of Work-Nonsuit. 

A recovery for damages for a negligent, personal injury may not be had 
by a manager in  charge at  the time of the injury, having full control of 
the defendant corporation's operations at the time. 

APPEAL by plaintiff from Oglesby, J., at March Term, 1926, of 
CHEROKEE. Affirmed. 

Moody & Moody for pluintiff. 
Merrimon, A d a m  & Adums,  1I1. W .  Bell and A. Hall  Johnston for 

defendant. 

PER CURIAM. This was an action for actionable negligence. The d e  
fendant sets u p  as a defense: "That upon its organization, the plaintiff 
herein mas duly elected and constituted its vice-president, and general 
manager, which position he occupied at the time of the accident set 
forth in the complaint, and as such vice-president and general manager 
had exclusive charge, control and management of the defendant's work, 
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employees, business and machinery, and had full authority to do and 
~ e r f o r m  any and. all acts necessary for the proper management of its 
business, which was that of mining and shipping iron ore." 

The plaintiff admits in his testimony that he was vic+president and 
general manager. Plaintiff was one of the original thre13 stockholders; 
he, his wife and Scott Litton organized the company. The minutes of 
the directors' meeting show: "The president announces that he has 
employed as general manager, L. L. Heaton, at  a salary of $300.00 per 
month and this action was unanimously approved by the board of 
directors." Plaintiff testified: "Yes, I could discharge any man there or 
get more if I needed them. Yes, while I was in full charge of the job - 

I got my toe injured. . . . Yes, I went to help unload the crusher, 
and while helping to unload i t  I got my toe mashed." 

The entire evidence, taken in a light most favorable to plaintiff, 
giving him the benefit of every reasonable intendment and every reason- 
able inference to be drawn therefrom, we do not think sufficient to be 
submitted to a jury. 

Judgment affirmed. 

DAVE McKINISH v. NORWOOD LUMBER COMPANY. 

(Filed 27 May, 1926.) 

Master and ServantEmployer and Employee-Carriers-Logging Roads 
-Contributory Negligence-Statutes. 

A logging road comes within the provision of our statute making con- 
tributory negligence of an employee an element of consideration by the 
jury in assessing the amount of damages recoverakfle and is not a com- 
plete bar to the employee's recovery in  his action for damages. 

APPEAL by defendant from Webb, J., at October-November Term, 
1925, of SWAIN. N O  error. 

Action to recover damages for personal injury, alleged to have been 
sustained by plaintiff, an employee of defendant, a corporation, while 
operating a steam skidder, used in loading logs on deendant's cars, 
to be transported on defendant's logging road. 

While plaintiff was "spooling" a wire cable, which wound around the 
drum of the skidder, the iron bar, with which he was performing the 
duty incident to his employment, was struck by a knot in the cable, 
caused by "splicing" the cable, with such violence, that plaintiff was 
thrown against the drum and injured. The wire cable was old, worn 
and defective. I t s  condition had been called to the attention of defend- 
ant's superintendent, who promised to get a new cable, and instructed 
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plaintiff to splice the cable and to continue to use it. The cable had 
been broken in several places, and had been "spliced" or tied together, 
thus making six or seven knots, which projected two or three inches 
from the cable. One of these knots struck the iron bar, with which plain- 
tiff was "spooling" the cable as it wound around the drum. As the 
result of his injury, plaintiff developed a rupture or hernia which 
caused him great suffering, and greatly impaired his ability to work 
and earn money. 

The verdict of the jury was as follows: 
1. Was the plaintiff injured by the negligence of the defendant, as 

alleged in the complaint ? Answer : Yes. 
2. Did the plaintiff by his own negligence contribute to his injury? 

Answer : Yes. 
3. What damages, if any, is the plaintiff entitled to recover? Answer: 

$1,250.00. 
From the judgment on this verdict, defendant appealed. 

11PcKinZey Edwards and Noody & iVoody for plaintif. 
Alley CE Leatherwood and S. W .  Black f o r  defendant. 

PER CURIAM. Defendant relies, on this appeal, chiefly upon its excep- 
tion to the refusal of the court to allow its motion for judgment as of 
nonsuit, at the close of all the evidence. The only other exceptions are 
to the exclusion of evidence upon objection of plaintiff. There are no 
exceptions to the instructions of the court in the charge to the jury, 
which has not been included in the case on appeal. 

The fact, as found by the jury, that plaintiff by his own negligence 
contributed to his injury, does not bar a recovery by him of damages 
resulting from his injury. The effect of contributory negligence was to 
diminish the amount assessed by the jury, as damages in proportion to 
the amount of negligence attributable to plaintiff. C. S. (1919), sees. 
3466, 3467 and 3468, by the express provisions of C. S., 3470, are 
applicable in an action against defendant by plaintiff, to recover damages 
upon the facts of this case. Defendant was engaged in the operation 
of a logging road, and plaintiff was employed by defendant in  the 
operation of said road. The injury was sustained while plaintiff was at  
work as such employee. Craig v. Lumber Co., 185 N. C., 560. 

There was evidence from which the jury could find, as they did, that 
plaintiff was injured by reason of a defect, or insufficiency, due to de- 
fendant's negligence, in the appliances, furnished by defendant to plain- 
tiff, with which to do his work. The assignments of error cannot be 
sustained and the judgment must be affirmed. There is 

No error. 
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The present status of cases appealed from the Supreme Oourt of North 
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Page 881 of the 190th North Carolina Report. 



PRESENTATION O F  T H E  PORTRAIT 

OF THE LATE ASSOCIATE JUSTICE O F  THE 
SUPREME COURT 

PLATT DICKINSON WALKER 
APRIL  20. 1926 

A D D R E S S  B Y  

E. T. CANSLER 

May it Please the Court: I t  has been said by an eminent authority 
that no biography was ever written that pictured the man as he really 
was. The biographer, inspired by either a spirit of hero worship or a 
desire for self-glorification, usually overdraws the picture, so that the 
best friends of the subject do not recognize the likeness. Thus, all judges 
are made the equals of Coke, Erskine or Marshall, and all lawyers 
superior to Webster, Choate or Story. A popular biographer quotes 
Dean Stanley as saying, "All the gods of ancient mythology were once 
men." He  then traces the evolution of man into a hero, the hero into 
a demigod, and the demigod into a divinity. Thus, by a slow process, 
the natural man is divested of all our common faults and frailties, he is 
clothed with superhuman attributes, and declared a being superior and 
apart, and is lost to us in the clouds. 

I n  presenting to this Court the portrait of JUSTICE WALKER, I trust 
that I shall not, by this process of rhetorical evolution, describe him 
either as a hero, demigod or divinity, but simply as "splendidly 
human . . . in that he had in  him the appetites, the ambitions, the 
desires of a man . . . who aspired, feared, hoped, loved, and bravely 
lived and died." 

PLATT DICKINSON WALKER was the only son of Thomas Davis Walker 
and his wife, Mary Vance Dickinson. His father was the grandson of 
Major Jack Walker, a member of General Washington's staff, was a 
prominent business man in Wilmington, and once President of the Wil- 
mington and Weldon Railroad Company. His  mother was the daughter 
of Platt  K. Dickinson, a wealthy manufacturer of Wilmington, with 
large business interests in  New York, his native state. His  parents 
both sprang from sturdy American stock, and were socially prominent 
in the Lower Cape Fear section. 

I t  would serve no useful purpose further to  trace his ancestry. Every 
American family tree should be rooted in  good, American soil. He  who 
seeks to trace his ancestry beyond that, either feels his own deficiencies 
or despises the land of his nativity. I n  either case, he reflects no credit 
upon his ancestry or his country. 
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He was born in Wilmington October 25 ,  1849, in a home of wealth, 
culture and refinement, which, however, do not always constitute the 
best environment for character building. The proverbial silver spoon 
has rarely adorned the infantile mouths of our presidents or other 
great men. I t  was Luther who said that men who become great and 
learned usually do so in spite of their parents. El'se, how do you account 
for Lnther? The truth is that real greatness, like the greatness of 
Washington and Lee, is of the soul, and not of the body. God is 
responsible for the one, and man for the other. I n  working out His 
divine plan, He  bestows upon one, ten talents; upon another, one; and 
upon another, none. Mediocrity is normalcy; genius is a miracle, and 
only God can work a miracle. Nevertheless, it is good for a boy to be 
well born. God is more likely to commit His chosen vessels to the care 
of a Sarah than to the keeping of a Hagar. But passing by the seeming 
conflict in the laws of heredity and environment, we rejoice to know 
that this man-child was well born, in the truest and best sense of the 
term. 

He  was also well brought up. There is no doubt that parental influ- 
ence has a large share in the development of a boy's character. The 
soil in which the acorn sprouts cannot change its species, but it can and 
does influence the seedling, so as to make it grow into a giant oak, or 
degenerate into a scrubby dwarf. So with the seed of woman. God 
can plant the germ of greatness in the unborn child, but whether that 
germ shall develop into the full stature of the man, according to God's 
design, will largely depend upon the soil in which the soul strikes its 
roots. This is why great men are usually the sons of great mothers, 
who, by their worthy precepts and examples, furnish their sons a fertile 
domestic soil in which to nourish the God-given seeds of genius. Wit- 
ness Mary, the mother of Washington, and that other Mary, the mother 
of Marshall-fit representatives of a host of other mothers of the great 
men of the ages. 

Mary Dickinson, the mother of our subject, proved to be no exception 
to this time-honored rule. She belonged to the best school of the ante- 
bellum mother. She required her children to obey and honor their 
father and mother, and thus keep the first commandment with a promise. 
She taught them all the cardinal virtues in the good, old-fashioned 
way. She knew nothing of rearing children by proxy, but was their 
real mother, in all the relations of life. Their home wris her domain, 
over which she ruled by the divine right of motherhood. She knew no 
other sphere of activity to divert her from t,he supreme duties of wife 
and mother.. The day of patriotic societies, social clubs arid uplift move- 
ments had not yet arrived to interfere with the motherhood movement. 
I n  very truth, she was a mother in Israel. Small wonder, then, that 
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this, her only son, should grow u p  to bless her memory and reflect the 
sterling virtues of his forbears. 

Young WALKER was also well educated in the schools and colleges of 
his day. When the Civil W a r  ended, he was in his sixteenth year. Too 
young to enter the great struggle, he spent the four sad years of fratr i-  
cidal strife in preparing himself for  college in the private schools of 
Wilrnington and a t  Homer's, a t  Oxford. Despite the poverty of re- 
construction, means were found for him to enter the State University 
a s  a sophomore in  1866, where he remained for only one scholastic year. 
Among his fellow students were Dr .  R.  H. Lewis and F. H. Busbee, of 
Raleigh, Judge Jacob Battle of Rocky Mount, John  W. Fries of Winston, 
Alexander Graham of Charlotte, Edmond Jones of Lenoir, A. H. Boy- 
den of Salisbury, George M. Rose of Fayetteville, W. H. S. Burgwin of 
Henderson, Eugene Morehead of Durham, and Judge A. W. Graham of 
Oxford. 

On  leaving the University, he entered the University of Virginia, 
where he  pursued an elective literary course and studied law under Dr. 
Minor, the Dean of the University Law School. While he made high 
averages as a student, both in  school and in college, he showed no dispo- 
sition to  crowd his fellow students off the stage. H i s  innate modesty 
and reserve naturally caused him to shrink from any unseemly struggle, 
either for class honors or college leadership. So  f a r  as we know, he was 
neither a boy orator nor a campus hero. H e  had no ambition to spring, 
ful l  panoplied, into the arena of life, ready to do battle against all 
comers. H e  was just an  honest, earnest, hard worker, milling to grow 
gradually and bide his time. H e  showed no ambition to arrive ahead 
of the schedule or wreck the train. Hence we hsve no "Little Willie" 
or Daniel Webster stories to relate, either of his school or college days, 
but, as we shall see, he made the grade and reached the end of the run  
absolutely on time. H i s  growth mas rather like that of the sturdy oak 
than the fabled beanstalk. 

I n  the ideal civilization whirh flourislied before the Civil War, there 
were only t h r e ~  learned professions-law, medicine and theology-the 
three "Black Graces." Young men of parts were usually sent to college 
to  fit themselves for one of these three callings. I t  was then supposed 
to be a mere waste of time and money to educate boys to fit theniselves 
for other pursuits. Whether the fathers were right or wrong in  draw- 
ing this distinction has ever bcen a much mooted question. The college 
professors vote one way, and the disciples of the Old Blue Back Speller 
the other. Even so great a man as Webster rotcd both ways on the same 
question. I n  his great argument before the Supreme Court of the 
United States in the Darfmouth College case, he extolled higher educa- 
tion to the skies, only to reverse himself eighteen years later, in his  
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argument before the same august tribunal, in the Girard College case. 
Probably he was half right in both instances. I t  depends more upon 
the man than the opportunity. More men die of undernourishment from 
overfeeding than from underfeeding. St. Paul  makes mention some- 
where of feeding some weak Christians with milk and not with meat, 
because they were unable to bear it. H e  who looks upon a college course 
as a stepping-stone to a mere avocation fails, while he w'io considers i t  
as a preparation for a real vocation, succeeds. 

Of these learned professions, as we have seen, young WALI<EK selected 
the law. Subsequent events p r o ~ e d  the wisdom of his choice. Professor 
William Lyon Phelps says: "'Law' and 'Duty' are the two greatest 
words in the dictionary." H e  might well have stopped with "Law." 
Without laws, natural, divine and human, there would be universal 
chaos. But for natural laws, there would be no human beings upon 
whom the divine laws could operate; without divine laws, there would 
be no duty which one man owed to another; and withou: human laws, 
the duties imposed by the divine could not be enforced. Until the 
arrival of the millenium, man-made laws, founded on the divine, are 
the keystone to the arch of civilization. The making and enforcement 
of these laws naturally and necessarily devolve upon the lawyer. Hence, 
the law ranks first among the learned professions. 

That the subject of this sketch was inspired by these high ideals of 
his chosen profession is borne out by his walk and converiiation, both as 
jurist and judge. H e  was licensed to practice in June, 1870, before he 
was twenty-one years of age, having passed the first exanination for a 
license ever held by this Court. R e  first located in Rockngham, form- 
ing a partnership with Colonel Walter L. Steel, one of the most promi- 
nent citizens of his section. This relation continued until 1876, when 
Colonel Steel was elected to Congress. I t  was not long before he became 
one of the recognized young leaders of the bar of the Pee Dee section. 
To hold his own, he was cbmpelled to measure swords with such able 
and resourceful lawyers as Colonel French and Judge T.  A. McNeill of 
Lumberton, Major John D. Shaw, James T. LaGrande and Franklin 
McNeill of Rockingham, Judge J. D. Mclver of Carthage, Judge 
Risden T. Bennett and James A Lockhart of Wadesboro, and David A. 
Covington, H. B. Adams and J. J. Qann of Monroe. The legal battles 
waged with these able and worthy opponents were most conducive to 
his mental growth and development as an all-round trial lawyer. Noth- 
ing is more stimulating to the healthy ambition of the young lawyer 
than to be forced from the beginning to mix wits and try conclusions 
with foemen worthy of his steel. When the leaders of the bar are lazy 
and indolent, the younger members almost invariably emulate their 
example, or seek a more stimulating legal atmosphere. Hence the five 
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years thus spent by this splendidly endowed young lawyer among his 
peers best served to lay the foundation upon which he built a sure and 
solid legal superstruct-ure. 

These five years, however, were but the beginning of a long and con- 
tinuous legal warfare with other foemen, every whit his mental match. 
I n  1876 he removed to Charlotte to become a member of the strongest 
bar that city ever possessed. The Civil War had impoverished the 
smaller surrounding country towns, so that their leading lawyers natu- 
rally gravitated to the largest and most prosperous town in Piedmont 
North Carolina. There came from Lincoln Guion, Ship, Bynum and 
Johnston; from Rowan, Jones and Bailey; Dowd from Moore; Fleming 
froin McDowell, and Vance from North Carolina, to augment an 
already unusually strong local bar. Of these Vance, Saul-like, towered 
above his fellows, absolutely invincible before a jury. Bynum, the Old 
Roman, was the equal in lineage and learning of any man who ever sat 
upon this bench. Ship was a natural born judge, and looked it. Bailey 
was the "Black Letter" lawyer, Guion the typical English barrister, 
Jones, one of the greatest trial lawyers of his day and time, Dowd the 
wisest counsellor, Wilson the indefatigable, Osborne the eloquent, Grier 
the intrepid, Johnston the aggressive, Fleming the fearless, Maxwell the 
humorist, and Burwell the handsome, high-minded barrister. In such 
distinguished company, each lawyer took his place according to his 
several ability. Walker took his, and gradually, inch by inch, fought 
his way to the top. The partnership which he formed with Major 
Dowd instantly threw him in the forefront of the battle, where he fought 
without fear or favor, giving no quarter and asking none. To him, the 
trial of a lawsuit was not a mere game of chance, but a legal battle with 
definite plans of attack and lines of defense. Verdicts were not to be 
won by chance, but by the strongest army of facts most adroitly maneu- 
vered on the battlefield. No general ever made a more careful and 
painstaking preparation for next day's fight than he for the next day's 
trial. H e  never went into court without a full brief on both the law 
and the facts, and consequently, was never taken by surprise. However, 
he was stronger on the law than the facts. He  preferred to cut the 
Gordion knot by forcing the court to decide the whole case on the law, 
rather than leave it  to the jury to decide on the facts. H e  studied the 
law of his case more thoroughly than he did the facts, and sometimes 
argued the facts to the jury like he argued the law to the court. 

H e  was too learned a lawyer to be a popular advocate. Great jurists 
are rarely great orators. Patrick Henry ranks as one of the world's 
greatest orators, yet his ignorance of the law was appalling. I t  has 
been said that great orators have always been country bred, and their 
appeal has always been to a rural people-that people~who live in cities 
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are not ordinarily moved by oratory, because they see so .nuch and hear 
so much they cease to be impressed. Be that as it may, we know that 
orators, like poets, are born, not made, and while oratcry has always 
been one of the coveted gifts of the gods, it has not always been associated 
either with brains or character. Witness the orators of the French, as 
well as some of those of the American, Revolution. The orator, like the 
poet, is both irregular and erratic in his habits of life. H e  is neither 
thorough nor profound. To him the genius for hard, honest work is an 
unknown quantity. The untutored savage and the ignorant negro fre- 
quently possess great oratorical powers. Therefore, the influence of the 
orator upon governments and nations is c~ranescent and transitory. 
Unless the orator is consumed with the zeal of a fanatic. it is hard to 
separate the wheat of sincerity from the chaff of play-acting. 

However, we must not confuse oratory with eloquence. At Gettys- 
burg, Lincoln spoke two minutes and Everett two hours. What Lin- 
coln said there will be remembered as long as this nation endures. What 
Everett said was forgotten the next day. Lincoln's memory will be 
kept green as long as the American school boy declaims) his immortal 
oration. Everett would have been long ago forgotten but for the fact 
that he was present when Lincoln made his famous speech. One was 
eloquent, while the other was a mere orator. The utterances of the one 
sprang from the heart, while those of the other sprang from the head. 
Oratory is not necessarily eloquence, and any earnest min,  thoroughly 
imbued with the righteousness of his cause, can be and frequently is 
eloquent. I n  this sense, our hero was always t>loquent, for he was always 
convinced that his client's quarrel was just, befbre he entered the lists. 

When Major Dowd was elected to Congress in 1880, MR. WALKER 
formed a partnership" with Captain drmistead Burwell ( s  former part- 
ner of Vance), an acknowledged leader of the Charlotte bsr. These two 
strong men were admirably mated and matched for the practice of their 
profession, and no firm of lawyers in the State ever r&ed higher in 
lcarning, ability and integrity. Their legal opinions passed as current 
coin, and were everywhere accepted for their face value. They appeared 
on one side or the other in nearly every important lawsuit that was tried 
in Mecklenburg and the surrounding counties, frequently being called 
to distant parts of the State. They were constantly pitted against such 
strong men as Bynum, Jones, Osborne and Wilson of Mecklenburg, Jus- 
tice and Forney of Rutherford, Webb and McBrayer of Cleveland, 
Shank and the Hokes of Lincoln, Armfield, Robbins and Long of Iredell, 
Xontgomery of Cabarrus, Covington, Adams and Vann of Union, Ben- 
nett and Lockhart of Anson, Shaw and McNeill of Richmond, and the 
McNeills of Robeson, and always and everywhere acquitted themselves 
like men. 
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Yet they earned but little more than a modest livelihood from what 
should have been a most lucrative practice. This was due to the fact 
that they looked upon the practice of the law as a profession, and 
not as a business. When they dedicated their lives to the law, they felt 
that the ethics of their profession forbade their trading upon the mis- 
fortunes of their clients. They esteemed the law as highly as the - - 
ministry. I n  each profession, the laborer was only worthy of his hire. 
They held that it was as much a prostitution of his profession for a 
lawyer to espouse an unworthy cause for the sake of a fa t  fee, as it was 
for a minister to accept a call of a big church for the sake of a tempting 
salary. They believed it to be the duty of the lawyer to advise his client 
to avoid litigation r a t h ~ r  than seek it. Unfortunately, these old-fash- 
ioned ideals hare passed away with the old-fashioned minister, family 
doctor and lawyer, who were ('institutions" handed down from one gen- 
eration to another. I n  those days. the preacher sometimes officiated at " ,  
the marriage and burial of as many as three generations in the same 
family. The family doctor often officiated at the birth of mother, 
daughter and grand-daughter, and the family lawyer frequently drew 
the wills and settled the estates of both father and son. These confi- ~ - 

dential relations were held too sacred to be cemented by sordid gold. - 
The day of the high-salaried city pastor, unsympathetic medical spe- 
cialist and the cold-blooded business lawyer had not yet arrived. There- 
fore, it could not be said of these lawyers, what John Randolph once 
said of TVebster : '(I-Iis belief in his client's rights could always be re- 
freshed and his zeal renewed by a check." They coveted their client's 
confidence more than all the coin in his cofiers, and they strove more to 
vindicate the right in the trial of his cause than to earn their fee. They 
possessed a worthy ambition to honor the profession that had honored 
them. As sworn officers of the lam, they deemed it their duty to aid the 
court in enforcing men's legal rights by upholding the majesty of the 
law. They held that all laws were equally binding on all men, and 
that he who riolated one jot or one tittle of the law riolated the whole 
law, by showing his coiltempt for the law. To them the law was no 
respecter of persons, but demanded unquestioned obedience, alike from 
judge, lawyer and layman. They beliered that the judge who rendered 
an unrighteous judgment, in the name of the law, was as much a violator 
of the law as the guiltiest criminal serving the sentence of the law; that 
it was as much the dutv of the citizen to aid in the enforcement of an 
unjust, as a just, law. Little wonder, then, that the best class of clients 
sought them in abundance, and that finally, they mere each in turn called 
to sit on this bench. For twenty years these two able, honest lawyers 
worked as yoke-fellows in perfect harmony in the practice and purifica- 
tion of their profession. Their ideas and ideals coalesced on all ques- 
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tions-moral, professional and political. Verily, they were "lovely and 
pleasant in their lives, and in their death they were not divided." 

When Captain Burwell was appointed Associate Justio: of this Court 
in November, 1892, MR. WALKER associated your speakw with him in 
the practice of the law. This partnership continued until Judge Bur- 
well retired from the bench in January, 1895, to become l>he head of his 
old firm, which relationship continued until MR. WALKEIC took the oath 
of the office as Associate Justice of this Court. 

The contest for his first nomination in  the Democratic Convention of 
1902 was spirited. His  opponents, Davidson, Armfield and Lockhart, 
were all able lawyers and widely popular. They were aha his life-long 
personal friends, which caused him reluctantly to permit his friends to 
urge his candidacy for this high office. H e  regarded the office of such 
great honor and dignity that he felt that any man who r~ctively sought 
it was unfit to fill it. Therefore, he absolutely refused to turn his hand 
over to secure this nomination, or to permit his friends to enter into any 
unseemly political scramble to secure i t  for him. 

Though he was a loyal party man, he was in no sense a politician. 
Though a Democrat, he was elected from the then Republican county 
of Richmond to represent it in  the State Legislature in  1875. I n  1884, 
he was defeated by only a hair's breadth for the Democratic nomination 
for Attorney-General, but aspired to no other office prior to his nomina- 
tion for Associate Justice of this Court. Yet so widespread was his 
reputation as a great lawyer, that he was unanimously elected the first 
president of the North Carolina Bar Association in  1899, and when his 
name was suggested for the position of Associate Justice of this Court, 
his party responded so cordially that he received nearly as many votes 
in the convention on the first ballot as did his three distinguished op- 
ponents, combined, and was triumphantly nominated on the second bal- 
lot. He  was elected in the succeeding November election, and took the 
oath of office as Associate Justice of this Court in Januar#y, 1903, which 
office he filled by successive re-election until the day of his death in 
Raleigh, May 22, 1923, thus having rounded out a period of more than 
twenty years of continuous service on this bench, which exceeded that 
of any other member of the Court, with the exception of Chief Justices 
Ruffin, Pearson, and Clark. At the time of his death, he was the senior 
Associate Justice of this Court, and therefore, next in  line of promo- 
tion to the Chief Justiceship when a vacancy in that high office should 
occur. 

When he became a member of this Court he was fifty-three years of 
age. H e  had been engaged in the general practice of his profession for 
thirty-two years. H e  was at the peak of his physical and intellectual 
powers, having arrived at  the age when youthful desires for individual 
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success had passed, leaving him capable of doing his best work. H e  had 
also reached the goal of his ambition-the dream of his young manhood. 
Notwithstanding he had had no previous judicial experience, he was 
peculiarly fitted, by natural endowments and professional training, to 
worthily wear the judicial ermine. Many of the ablest men who have 
adorned this bench have served apprenticeships as trial judges. However, 
there have been notable exceptions to this rule, among whom (and I 
speak only of the dead) were Gaston, Rodman, Dillard, Ashe, Smith, 
Davis and Burwell. all of whom. as we remember. came here directly 
from an active DraLtice at  the bar. I t  is not denied that a wide and 
varied experience incident to the duties of a trial judge tends to produce 
that judicial temperament without which no court of last resort can 
fairly and fearlessly pass upon the life and death, or the personal or 
propkrty rights, of him who-brings his cause here for judgment. But a 
fair, unprejudiced mind is not the sole prerequisite of a great judge. 
He  must also possess the ability to analyze and clearly grasp the facts 
of a case before he can accurately apply the law. These powers of 
analysis are best developed by the experiences of the active practitioner, 
who'rnust consider and fairly appraise his adversary's theory of the 
case, as well as his own, if he would not be taken by surprise. Probably 
the ideal preparatory schools for the well-rounded appellate judge would 
be fifteen years in active practice at  the bar, and ten years as a trial 
judge. He  should then be able to glean from the record the living, 
ribrant facts as they appeared to the eyes of the trial judge and jury, 
to analyze and apprais; the testimony as it fell from the lips of the wit- 
nesses on the stand, and not as it literally appears in  cold, unsympathetic 
type. I n  no other way can this Court know whether the error com- 
plained of was prejudicial or harmless-the latter the loophole through 
which so many of the errors of the trial court escape. 

JUDGE WALKER filed his first opinion in the case of Board of Educa- 
f ion v. T h e  T o w n  of Greenville, reported 24 February, 1903, 132 N. C., 
4, and his last opinion was filed in the case of Erskine v. Motors Co., 
185 N .  C., 479, 26 May, 1923, four days after his death. H e  probably 
wrote more than two thousand opinions during the twenty years he 
was a member of this Court. However. it would be a useless waste of 
time, as well as a very difficult task, to undertake here to give even the 
briefest analysis of his more important judicial deliverances. They 
are familiar to this Court, and ought to be reasonably so to the pro- 
fession. To others. they would not be interesting. While all the - 
opinions of this Court are supposed to represent the combined wisdom 
of at least a majority of its members, the truth is, they do not. Each 
opinion is the mental offspring of the judge who writes it, and more 
vividly represents his mental and moral characteristics than the chil- 
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dren around his fireside. Therefore, if you would know the real man, 
read what he has written. (The wise man showed wirgdom when he 
exclaimed, "0 that mine enemy would write a book!") If his mind is 
warped by passion or prejudice, he cannot think or write straight. If 
he is honest and above board, he will so think and write. To slightly 
paraphrase the words of the great lawyer-Apostle, he will think on 
"whatsoever things are true, whatsoever things are honest, whatsover 
things arc just, whatsoever things are pure, whatsoe~er things are 
lovely, whatsoever things are of good report." Measured by this stand- 
ard, I confidently commend to this Court and to the profmion the high 
ideals reflected in JUDGE WALKER'S opinions. They lifted on high the 
majesty of the law; they were free from personal and party prejudice; 
they recognized the constitutional limitations of this Court; they 
accorded to the legislative branch of the government the sole right to 
make laws; they reserved to the courts the right to interpret these laws 
in the light of the Constitution and the well established common-law 
rules of construction; they recognized that new conditions required 
new laws, but they also recognized that it was the sole function of the 
Legislature to pass such laws; they held that it was as wrong for the 
judiciary to encroach upon the powers of the Legislature as for the 
Legislature to usurp the powers of the judiciary; they upheld the 
ancient landmarks of the law established by well seasored precedents, 
and neither "respected the person of the poor nor hono~aed the person 
of the mighty." 

But let no one think that because JCDGE WALKER adhered to those 
ancient landmarks, he was a reactionary. To the contrary, he was in 
all things progressive, within the limitations of the llw. H e  fully 
recognized that the many and mighty changes that had been wrought 
in our civilization within the last half century had brougl- t about social, 
industrial and economic conditions which demanded neu laws to meet 
thesc conditions, and no man was more heartily in favor of the enact- 
ment, by the duly constituted law-making bodies of the land, of every 
wise and humane law necessary to protect the rights 0.' all men and 
women against the aggression of predatory power, wherever found; but 
he insisted that under the Constitution, these reforms could only come 
through legislation, and not by judicial usurpation. H e  therefore held 
that it was a greater sin to violate the Constitution by a species of 
judicial legislation, even to correct an economic or industrial wrong, 
than to leare that wrong unrighted, until the people, through their 
chosen representatives, could provide the remedy. To him, the end 
never justified the means if the means were unlawful. H e  would not 
do evil that good might come of it. I n  no other way did lie believe that 
constitutional government could endure. 
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J ~ D G E  WALKER was a member of the Dialectic Society of the Univer- 
sity of North Carolina, and after becoming a member of this bench, 
that institution, as well as Davidson College, conferred upon him the 
degree of Doctor of Laws. H e  was also elected vice-president of the 
American Bar Association for North Carolina for the years 1916, 1017 
and 1918. 

But I fear I have already violated the rules of propriety in multi- 
plying words in an earnest attempt to inscribe on the records of this 
Court a true estimate of the virtues of this great lawyer and judge as 
they appeared to me. Let me speak for but a moment of the man, 
dirorced from his profession and his office. 

First of all, he was a faithful but humble member of, and for many 
years vestryman in, the Episcopal Church, upon the services of which 
he was a regular attendant. However, he did not parade his religion 
by wearing phylacteries or making long prayers. H e  neither magni- 
fied his own Christian virtues nor minified those of others. His ~vhole 
life was a living sermon, exemplifying the divine command "to do 
justly and to love mercy and to walk humbly before thy God." 

But learned and profound as he was as a jurist and judge, and faith- 
ful as he was to the vows of his Church, in my opinion his chief charm 
consisted of his gentleness of soul, and his consequent perfect poise. 
Truly it could be said of him that he was as \vise as a serpent, yet as 
harmless as a dore. This, indeed, is a rare virtue in a strong man 
such as he was. Thinking no evil, he spoke no evil of any man. Though 
he spake not "with the tongue of men and of angels," yet he possessed 
that broad charity for the weakness of mankind, which we are told by 
the great Apostle not only abideth, but is greater than either faith or 
hope. 

I t  was my privilege to be intimately associated rvith him for half a 
lifetime-ten years in the practice of law, and twenty years while he 
was a member of this Court. During that period, he accorded me every 
consideration he showed men nearer his own age and attainments. He  
was always and everywhere the soul of courtesy and kindness. He  never 
lost his temper or became irritated with anybody or at  anything. H e  
was courteous and deferential alike to his opponents and his associates 
at the bar, as well as his brethren of the bench, and he never impugned 
the motive or good faith of any one. 

But in  Rome, the private character of a Czesar's wife is never dis- 
cussed. So with a man who possesses the cardinal ~ i r tues .  His char- 
acter is not in issue. When it is, there is qome doubt about it. We 
assume that a gentleman is truthful, honest, chiralrous and courageous. 
To discuss these virtues is to doubt them. Only a muck-raking noto- 
riety seeker will discuss the private character of a Washington, which 
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is beyond the realm of doubt or the clouds of suspicion. We may dis- 
cuss a gentleman's personal traits, but not his private chiiracter or his 
domestic relations. To assert that a man is a true, tender, considerate 
husband is to imply that somebody has suggested that he is not. So 
we shall not tear asunder the veil of the sacred domestic temple to cast 
profane eyes upon the holy of holies of this man's family life, except 
merely to chronicle the fact that he was married in 1878 t:, Miss Nettie 
Settle Covington of Richmond County, who died at her home in Char- 
lotte in 1907, four years after her devoted husband had been elevated to 
this bench, and in  1910 he was again married to Miss Alma Locke 
Mordecai of Kew Orleans, who survives him to cherish the memory of 
the tranquil happiness of their married life. 

After having lived beyond the time allotted to most men, he was 
stricken within the precincts of this temple of justice with the robes 
of office about him, and on 22 May, 1923, at his home in ,his city, sur- 
rounded by his loved ones, the silver cord of life was lo2sed, and his 
spirit returned unto the God that gave it. Accompanied by his family 
and friends, his remains were borne hence to the city of Wilmington 
and laid to rest among the scenes and surroundings of his boyhood, 
there to be mingled with the dust of his loved ones who had gone before. 
Verily, "thou shalt come to thy grave in a full age, like 11s a shock of 
corn cometh in in his season." He is also survived hy rr sister, Miss 
Maria Walker of Wilmington, and several nieces and nephews, one of 
whom is Mr. Thomas W. Davis, a leading lawyer of Wilmington, ex- 
president of the North Carolina Bar Association, and now general 
solicitor of the Atlantic Coast Line Railroad Company, a position for- 
merly held by his distinguished father, Mr. Junius Daviri, and by his 
grandfather, the Hon. George Davis, attorney-General in the Con- 
federate Cabinet. 

T can do no better, in closing this memorial, than to repllat the words 
of Washington, in speaking of the death of a friend: "He left as fair a 
reputation as ever belonged to a human character. . . . Midst all 
the sorrowings that are mingled on this melancholy occasilm, I venture 
to assert that none could have felt his death with more regret than I, 
because no one had a higher opinion of his worth." 

On behalf of his loved ones, I now have t.he honor of presenting to 
this Court the portrait of him who not long ago sat as one of you on 
this bench, that it may take its place in this room, among the silent 
images of those of his predecessors, who have gone the wa:y of all flesh. 
I n  doing so, I am deeply conscious of the utter inabili,y of artist's 
brush or spoken word to reproduce more than a faint iinage of him 
whose life we have attempted to portray. When the strang:r, who knew 
him not, beholds this portrait and reads these words, he mill be like the 
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man who beheld his natural face in a glass and went his may and 
straightway forgot what manner of man he mas. It is reserved to those 
only, who knew him best and loved him most, to see in that face and 
discern from these feeble words, the great, gentle, generous soul that 
dwelt within the breast of him whose portrait today takes its place on 
these walls, among its mute companions, as another silent sentinel to 
guard the dignity and honor of this Court. 

REMARKS OF CHIEF JUSTICE STACY, UPON ACCEPTING PORTRAIT 

OF THE LATE ASSOCIATE JUSTICE PLATT D. WALKER. IN 
THE SUPREME COURT ROOM. 20 APRIL. 1926. 

The Court is pleased to have this portrait of Associate Justice 
Platt  D. Walker, and it has heard with gratification the thoughtful and 
discriminating address on his life and character. 

I n  fifty-four rolumes of our published Reports, his opinions afford 
convincing proof of the unusual ability, the marked accuracy of learn- 
ing and the constant devotion to duty, which were his. These opinions 
will be read and studied and appreciated more and more as tima and 
careful perusal continue to reveal their great value to the bench as well 
as to members of the legal profession and students of the law. 

We heartily concur in  the estimate of the speaker that he will take 
prominent place among the ablest and most learned judges of the com- 
monwealth. 

H e  was a rare type of gentleman and scholar, a great lawyer and 
jurist, and to those of us who had the honor of his association and the 
privilege of his friendship, his passing was a matter of deep personal 
sorrow, and we shall ever hold for him an abiding affection and respect. 

The Marshal will cause the portrait to be hung in  its appropriate 
place on the walls of this Chamber, and these proceedi~~gs will be pub- 
lished in the forthcoming ~o lun le  of our Reports. 
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ilic before the clcrk. I t  does not npl~ear  from the record that  the 
fa ther  and mother of the  child were partie? a s  the  statute requires 
and ill this respect i t  is  held t h a t  the proceeding was  defective. Ibid. 

ADVEIZSE POSSESSIOS. See Deeds and C O ~ I T C ~ ~ C ~ S ,  13, 21, 23, 24; Home- 
stead, 1 ; Instructions, 5 ; Easements, 2. 

ADT'ERTISEBIEKT. See Mortgages, 2. 

ADVICE. See Trusts,  1. 

AFFIDAT'ITS. See Interpleader, 1. 

AFTEIIBORS CHILD. See Contracts, 19 ; Wills, A.  

AGESCIES. See JIunicipal Corporations, 20. 

AGREED CASE. See JIandamus, 1 ;  Appeal and Error ,  37 

AGREEJIEST. See Trials,  2 ;  Appeal and Error ,  34. 36. 

AGRICULTUWE. See Contracts, 11. 

ALIMOST. See Divorce, 1. 

ALLEGATIOSS. See Dirorce, 2. 

AMESDMESTS.  See A p p ~ a l  and Error ,  20; Courts, 13; Pleadings, 5 ;  
Criminal Law, 14. 

ASSWEII.  See Clerks of Court, 1; Removal of Causes, 2. 

ASTE LITER1 JIOTAJI. See E ~ i d e n c e ,  8. 

APARTMEST HOUSE. See Deeds and Conreyances, 5. 

APPEAL. See Banks and Banking, 1 ;  Courts, 7, 9, 10; Demurrer, 1 ;  Clerks 
of Court, 2, 3. 

APPEAL AKD ERROR. See Actions, 3, 7 ;  Gifts, 2 ;  Evidence, 3, 6, 21, 39; 
Instructions, 1, 2, 3, 5, 6, 7, 8, 9, 10, IS, 13, 14, 15; New Trials, 1 ;  
Trials, 1 ; Bills and Sotes,  9 ;  Removal of Causes, 4 ;  Contracts, 9, 16; 
Criminal Law, 5, 13; Automobiles, 2, 8: Pleadings, 4 ;  Intoxicating 
Liquor, 2,  4 ;  Claim and Delivery, 2 ;  Col~sti tutional Law, 2 ;  Deeds and 
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APPEAL ASD ERROR-Contiuued, 
Conveyances, 25; Arrest of Judgment, 1; Master and Servant, 15;  
Mortgages, 1, 5 ;  Municipal Corporations, 19 ;  Negligence, 11, 16;  
Divorce, 3 ;  Rules of Court, 1. 

1. Appeal and Error-Eoide~we-Trials-Harnzless Error.--Exclusion of 
evidence is not reversible error if the evidence ruled out has been 
thereafter subs tan ti all^ admitted upon the trial. Cook v. Mebane, 2. 

2 Appeal and Error - l'respass - Water a ~ ~ d  IVatercourses - Ponding 
Water-Determinative Issues-Evidence.-A mandatory injunction 
in trespass for defendant to remove dam and for damages to plain- 
tiff's land from ponding water thereon, will not issue unless the 
dam was constructed by plaintiff on defendant's adjoilling land;  and 
where the evidence is conflicting and no determinatiye issue as  to 
the ascertainment of this fact has been answered, a new trial will 
be ordered on appeal. Kiwsland c. Kinsland, 117. 

3. Appeal a ~ r d  Error - Evidence - Gnamww-cd Questions -Record.-- 
Where a question has been ruled out upon the trial and excepted to, 
i t  is required that  it be made to appear of record what the answer 
of the witness would have been, for i t  to be considered on appeal. 
Pace v. McAden, 137. 

4, Appeal and Error  - Objections and Exceptions -Adtnissions. - An 
assignment of error abandoned on appeal is taken as  admitted. I m .  
Go. v. Jones, 176. 

5. Appeal and Error - Fragmentaty Appeals - Judgment+-DtsntissaG 
Clerks of Court-Statutes.-An appeal to  the Supreme Court on the 
question as  to whether the clerk of the court had the statutory 
power to determine his authority to permit the plaintiff to file a 
prosecution bond upon defendant's motion to dismiss, which was 
unexercised, is not a final judgment, and the appeal will be dis- 
missed a s  fragmentary. Watts v. Staton, 215. 

6, Appeal and Error-Scw Trial-Specific Issues.-A new trial granted 
geuerally on appeal is as  to all the issues involved, unless the opinion 
states only such issues on which the new trial is granted, or to 
which i t  shall be confined. Wlredbee v. Rufiqilt, 257. 

7 .  Appeal and E~~~~ot~-Co~tiot~ari-Lnchcs-R~tles of Court.--A motion for 
a certiorari will not be considered in the Supreme Ccurt when not 
timely made in accordauce with the rule, and i t  appears that appel- 
lant has been guilty of laches in respect to serving his case, and 
negligent otherwise. Itule 5, 185 S. C., 11. 788, as amended, 189 N. C., 
p. 543. l'ruat Co. z3. Parks, 26.3. 

8. Same-Superior C'owt-Exteusion of Time by Judge.-The trial judge 
has no authority to extend time for the service of case by tlie 
respective parties to exceed that fised by the Rule of Court for per- 
fecting appeals. Zbid. 

9. Appeal awl Errol.-Certiora1.i-lvrit, zclien Granted.-Appellants are  
only entitled as  of right to the granting of their motion in the 
Supreme Court for a writ of certiorari, when the failure to perfect 
their appeal is due to some error or act of the court, Dr its officers, 
and not to any fault or neglect of theirs, or of their agents. Zbid. 
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10. Same-Discretion of Court.-The granting of a writ of certiorari to 
bring up a case on appeal to the Supreme Court. is not an absolute 
right of the appellant, but o rd inar i l~  rests in the discretion of the 
Supreme Court. Ibid. 

11. S ppeal and E r r o ~ ~ - I ~ c . s ~ ~ c i e ) z c ~  of Case-Remand.-Where the case 
oil appeal does not disclose whether one signing an obligation does 
so a s  agcnt of the corporation principal or a s  guarantor of payment, 
the case will be remanded, when such is essential to passing upon 
the question as  to the bar of the statute of limitations presented by 
the appeal. I r m  Co. v. R. R., 267. 

12. Appeal and Error  - Evidence - Cross-Enamination - Prejudicial and 
Cnrcaponsive d ~lr~rei . -Motions-Object iol ls  and E.rcept~ons.-Where 
the answer to a question asked on cross-examination is not respon- 
sive, and is prejudicial to  the party asking it, exception for an appeal 
nmst be made on refusal of a motion to strike it  out. Young c. 
Stczoart, 298. 

13. Appeal and Error-Prejudice-Corroboratitx Evidence.-Held, under 
the facts of this case, that plaintiff's wife told the plaintiff, her 
husband, that the band in which the diamond was set had been lost, 
was incompetent, but nonprejudicial, and the testimony of this mit- 
ness that the diamond would fit the lost setting was competent as  
relating to  the credibility of his other testimony. Ibid. 

14. Appeal and Brror-Prejudice.-The erroneons admission of evidence 
upon the trial to he rerersiblr error, must be shown to have been 
prejudicial to the appellant. Ibid. 

15. -1ppeal and Error-Evidft~ce-Har~nless Error.-Hearsay evidence may 
he rendered harmless by the same evidence given without objection 
by the appellant. Ibid. 

16. Appeal and Error-Judgmnts-Diso'etion of Court-Record.-Where 
the judgment has been set aside as  a matter within the discretion 
of the trial judge, an appeal will not he considered: hut this should 
appear of record. Sitterson z'. Sitterson. 319. 

17. Appeal and Error-Records-Briefs.-The Supreme Court is bound by 
the record on appeal and will disregard matters presented only in 
the briefs. Furniture Co. r. Clark, 369. 

18. Appeal and Error-Findings of Fact-Motion.-The findings of fact 
by the trial judge in relation to his rulings as  to the law applicable 
011 appellant's motion, are  conclusive on appeal. Greenrille v. Mun- 
fwd,  373. 

19. Appeal and Error-Opinions-Estoppel.-In this action to recover from 
a defaulting clerk of the Superior Court moneFs allegf'd by the plain- 
tiff to belong to him, the opinion of a former appeal by various claim- 
ants remanding the cause, permitting other claimants to come in and 
plead, was not an estoppel upon the ]?laintiff in the instant case on 
appeal. S. 21. Martin, 401. 

20. Appeal and Error - New Trials - Pleadings-Sme?ldme?tts-I8st~es.- 
After a motion to amend pleadings made for the first time in the 
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APPEAL ASL) ERROR-Cot~t i ~ r  ued, 
Supreme Court on appeal has been refused, a motioll to this effect, 
addressed to the discretion of the trial judge is allowable so as  to  
present issues relevant thereto. Gzicl~to Co, v. Vanning, 422. 

'71. Appeal a ~ i d  Erro l -E~ ide~ ice -Re fe re t l c e -F i~zd i l l g s -he  approval of 
the trial judge of the findings of the referee in the case referred, a re  
not reviewable on appeal when they a re  supported by sufficient legal 
evidence. Sattders 2,. Grifi,r, 447. 

21. Appeal awl Er~~ot~-Is 'c i~ ler tce -Har~~~i lesa  Errol-Preju11ice.-\Vhere a 
purchaser of lands has aswmed the payment of notes in a series 
secured by a mortgage on the loots i)t quo, and an issue involves 
the question of whether the plaintiff had paid one of ihese notes, the 
admission of merely cumulative evidence in impeachment or corrobo- 
ration on the trial in favor of the adverse parties nil1 not be held 
for reversible error, when the other evidence in the car,e is sufficiently 
probative to render the evidence erroneously admitted inconsequen- 
tial, and i t  sufficiently appears that a new trial w u l d  not result in 
a differeut verdict. Bozc'en v.  1T'rfl1eri1fgto1r, 468. 

23. Appeal awl Error-E~ide~rce-Cross-Ezamitzation-Harms Error.- 
Incompetent evidence on the direct esamination may be rendered 
unobjectionable on cross-esamination of the witnesr: on the same 
subject-matter. Willis v. Sew Be1.11, 508. 

24. Appeal and Error  - Ecidence - Issues - Objections alzd Exceptions- 
-1Iotio1t to Set Aside Verdict.-In an action to recover damages for a 
personal injury alleged to have been negligently inflicted, involving 
the issues of negligence and contributory negligence, the answer in 
the affirmative on the second issue will not be set aside on plaintiff's 
motion made upon the ground of the lack of sufficient evidence and 
after verdict without objection made in apt time to the submission 
of the issue. Vi11ce~ v. Co~zstrrccfion Co., 548. 

25. Sppeal atld Error-Pleadings-J~cdgnze~zts-F~.agmetltar AppeadDis-  
missal.--An appeal from the refusal of the trial judge for judgment 
upon the pleadings, should be by exception noted to be considered 
upon appeal from the final judgment therein, and a direct appeal 
will be dismissed as  fragmentary. Gillintn v. Joltes, 021. 

%. Same-Discussion of JI erits.-The Supreme Court will riot adjudge the 
rights of the parties upon dismissing the appeal, though sometimes 
it  has done so, when from the incompleteness of the record or other- 
wise, no final disposition of the case can be accomplished. Zbid. 

27. Appeal attd Error-Co)tclttsiolls of La%&-Evidettce-Pre,'imirzaru Hear- 
ings-Courts.-Vpon determining whether the confess~ons of a pris- 
oner on trial were made voluntarily and therefore competent, the 
conclusions of the trial judge upon the weight and credibility of the 
evidence are  conclusive on appeal, but his refusal to hear the pris- 
oner's evidence to rebut that of the State's witness is an error of lam, 
and is reviewable thereon. S. v. Whitenw, 659. 

28. Same-Criminal Law-N-itttesses-Defe~tdattts-Statutes.-The defend- 
an t  in a criminal action is competent as  a witness in his own defense 
upon the preliminary hearing of the trial judge, a s  to whether con- 
fessions he had made to the officers of the law were voluntarily made 
or induced from him contrary to law. (1. S., 1799. I b id.  
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APPEAL A S D  ERROR-Continued. 
2%. AppeaZ and Erro+-Objections and Erceptiotu-Iss~ces-P1eadi)tgs- 

Ecidotce-Trial bl/ Jur!l.-Where on appeal from a judgment of the 
clerk of the Superior Court i t  appears that  the appealing party has 
not answered the allegations, sufficiently alleged, of a compromise 
and settlement had between the parties, or offered evidence to the 
contrary, or tendered a n  issue, etc., no issue of fact is raised requir- 
ing the determination of a jury, and the  matter presented is one of 
law or legal inference. lrntstrotrg z'. Polakacetz, 731. 

30. Appeal and Error-Qltcstions of Lou~.-An appeal will lie from the 
conclusions of law by tlie trial  judge from the facts found by him, 
though the facts found upon sufficient legal evidence may be con- 
clusive. f 'omr Co. 2.'. .lloscs, 744. 

31. Appeal ccnd Error  - Highzoaus - Rottds-Taxatio)t-Coztnties-I~?junc- 
tio11-Ez'ido~cc-Fclcts Found-Remanding Case.-Upon appeal from 
the judge in a suit to  restrain tlie county commiisioners from issu- 
ing highnay bolitli under n contract n-ith the State Highway Com- 
mission, presenting the question of taxation i n  excess of that  allowed 
by statute, C. S ,  1291(a) ,  the facts found thereon by the Superior 
Court judge is not concluqive: but where the record evidence of the 
county is conflicting and inconiiutent, a judgment in i ts favor will 
not be sustained and the case nil1 be remanded. Smith v. C'omrs. 
of B7aden, 775. 

32. Appeal c i ~ d  Error-Rules of Court-Record-Docketing.-AII appeal 
taken before the commencement of a term of the Supreme Court 
must be docketed by appellant fourteen days before the call in i ts 
order of tlie district to  which it  helongs. Stone c. Ledbctter, 777. 

33. Ranbe-Certiorari-laches.-TT'liere the appellant asserts that  he is 
not in default in docketing his appeal in the time required by the 
rule, he may apply for a certiorari to bring np the transcript of the 
case, or the omitted part, and thus only have the question of his 
laches therein passed upon. Ibid. 

34. SameL.lla)tdatorll-.-igreeme)lt of Parties-Coztrta.-The rules of the 
Supreme Court regulating the time of docketing appeals are  manda- 
tory, and uniformly enforced by the court, without authority to the 
judgeq or parties to the action to change them by agreement or 
otherwiv.  Ibid. 

35. Same-Dismissal Ex Vero Vatu.-Where the rules of the Supreme 
Court regulating the docketing of appeals ha re  not been observed, 
and the appellant has lost his right, the Supreme Court may dismiss 
the appeal ex mero motu. Ibid. 

36. Appeal and Error-Trial b y  Jirry-1Vaicer-Sgreenzent of Parties a s  
to Fncts-Ecidcnce-Remand.-Where upon the trial  of a n  action, a s  
distinguished from the submission of a controversy without action 
under C. S., 626, the parties have assumed to agree updn the essen- 
tial facts, waived a trial  by jury, and submitted the matters of law 
to  the  t r ia l  judge, on appeal the  judgment will be remanded to  be 
proceeded with when the facts agreed upon are  insufficient for the  
determination of the contrcn7ersy, but a re  only evidence of a determi- 
native fact. Briggs v. Decelopers, 7%. 
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APPEAL ASD ERROR-Cotttiuucd. 
37, Sam-D'eeds and Conveyances-3fortgag~s-~Resale-Statutes-Pr~ 

Facie Case-Facts Agreed.-Where the question in controversy in  a 
suit for  specific performance against the purchaser, is whether there 
had been a compliance with our statute as to a resale under a mort- 
gage upon the raise of a bid a t  a prior sale, the recitals relating 
thereto in the deed tendered by the mortgagor are  only prima facie 
evidence of such facts, and alone are insufficient to sustain the judg- 
ment. Ibid. 

38. Appeal and ErrorJudgments-CZerka of Court-Pleadings-Statutes. 
Where the Superior Court has jurisdiction of the parties, properly 
before it, and the subject-matter of the action, the clerk, under the 
provisions of C. S., 593, may render a judgment by default upon the 
pleadings. Pitiger c. Smith, 818. 

39. Appeal and Error-Divided Court--Judgment.-The judgment of the 
Superior Court stands a s  the law of the case when :he Justices of 
the Supreme Court a re  equally divided in their opinion, one of them 
having been of counsel and taking no part therein. Hillsboro v. 
Bank, 828. 

APPEAL BOND. See Judgments, 18. 

APPEARASCE. See Interpleader, 1 ;  Actions. 9 ;  Removal of Causes, 6. 

APPROVAL. See Municipal Corporations, 15. 

ARBITRATION ASD AWARD. See Municipal Corporation::, 1. 

ARGUMENT O F  COUNSEL. See Trials, 2, 4. 

ARREST OF JUDGMENT. See Criminal Law, 13. 
1. Arrest oJ Judgment-Appeal and Errw-Orders E x  Mero Motu.-The 

Supreme Court on appeal will order an arrest of Judgment in a 
criminal action, ex mero motu, when i t  appears from the record that  
the defendant is entitled thereto. S. v. Balla?lgee, 700. 

ASSESSMENTS. See Municipal Corporations, 2, 16, 17;  Constitutional 
Law, 3. 

ASSIGNMENT. See Mechanics' Liens, 9. 

ASSIGNMENT OF CLAIM. See Highways, 4, 5. 

ASSUMPTION. See Instructions, 12. 

ATTORNEY AND CLIENT. See Judgments, 14; Interpleador, I. 
1. Attorneys - License - "Cpright Character." - The upright character 

named by the statute and the Rules of Court, is  such a s  would 
qualify the applicant to practice a profession a s  a n  officer of the 
court, that has a widespread influence upon the people of the com- 
munity, and such as the applicant enjoys among those with whom he 
has lived, and not alone a want of bad character, or m e  that is but 
indifferent. C. S., 194. Rule of Court 3l/i ( a ) ,  190 N. C., 883. I n  r e  
Applicants for  Liceuse, 235. 

2. Same-Admissions of Former Bad Character-Restoration of Upright 
Character.-Where an applicant to obtain license to practice law from 
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ATTORKEY AND CLIENT-Continued. 
the Supreme Court admits that  a t  a prior time his character was 
such as  to have then disqualified him, he must make it  appear that 
he has since lived such a life a s  to restore the character upon which 
a license should now be issued, which has not been done in the 
instant case. Ibid. 

AUCTIOSS. See Deeds and Conveyances, 29. 

AUDITORS. See Contracts, 23. 

AUTHORITY. See Principal and Agent, 2, 5. 

dUTOM0BILES. See Criminal Law, 2 ; Segligence, 16. 
1. Automobiles-Taxatwn-License Ta~-~Vunicipal Corporations-Ordi- 

nances.-An ordinance requiring the owner of an automobile to pay 
a driver's license tax of five dollars, under a penalty for failure to 
do so, is void as  contrary to the provisions of C. S., 2787 (vol. 3 ) ,  
which limits the license tax to be paid by the owner to  a munici- 
pality to one dollar. A'. v. Jones, 371. 

2. AutornobiTes-Statutes-Xeglig~Znstructiolzs-Proximate Cause- 
Appeal and Error.-In order to convict the defendant of man- 
slaughter for the unintentional death of one riding in an automobile 
with him, caused by his negligently colliding with a motor truck on 
the street of a town, where the evidence on the question of his negli- 
gent driving is conflicting a s  to whether he was exceeding the speed 
limit and disregarding the precaution regulated and prescribed by 
statute, C. S., 2618, as  amended by chapter 272, Public Laws of 
1925, an instruction that  made the defendant's guilt to depend upon 
whether he was driving in disregard of the statutory requirements, 
without reference to whether this caused or was the proximate cause 
of the injury, is reversible error. '8. v. WhaZey, 387. 

3. Automobiles-Negligence - Statutes - Safety Regulations.-The speed 
limit prescribed by statute a t  which a n  automobile driver may go 
a t  various places, does not alone excuse those who drive within that 
specified by the statute, and it is likewise required that they use 
proper care where other conditions require i t  within the limitations 
given. Ibid. 

4. Automobiles - Stntutes - Safety Regulations - Involuntary Man- 
slaughter.-Where one drives his automobile in violation of the 
statutory requirements, and thus directly, or without a n  independent 
intervening sole proximate cause, the death of another results, he is 
guilty of manslaughter, though the death was unintentionally caused 
by his act. Ibid. 

5. Automobiles - Auto-vehicles - Taxation - License -Public Service- 
Regulations-Statutes-Criminal Law.-It was the intent of the 
statute, chapter 50, Public Laws of 1925, to regulate the public serv- 
ice of automobiles on the highways of the State between cities 
and towns through classifications of the Corporation Commission re- 
quiring a license therefor, and making a violation thereof indictable 
a s  a criminal offense. S. v. Andrews, 545. 

6. Same-Public Service.-Under the three classifications by the Cor- 
poration Commission as  to licensing automobiles, under Public Laws 
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of 1925, ch. 50, for the business of transporting passengers, etc., upon 
the public highways of the State for compensation. to wi t :  ( a )  Desig- 
nated routes between fixed termini; ( b )  those so engaged without 
fixed schedules; (c)  and those so engaged but not eoliciting or re- 
ceiving patronage along the route or a t  terminal stalions of classes 
( a )  and ( b )  : H,eld, the "service" rendered in contemplation of the 
statute construed with the classifications made by the Corporation 
Commission, does not include within the intent and meaning thereof 
an occasional service rendered a t  the request of the passenger, and 
not constituting a regular business or practice of a public service 
between or a t  the termini of designated or fixed routes, and an indict- 
ment under class "c" will not be upheld. Ibid. 

7. Same-"Operatingw-"Service"-Words and Phrases.--The statute re- 
quiring a license tax under rules fixed by the Corporation Commis- 
sion for "operating a service" by automobile, etc., over the public 
highways of the State between cities and towns, contemplates a con- 
tinuous business. Ibid. 

8. Automobiles - Collisions - Xegligence - Highways-Ez;idence-Immu- 
terial-Appeal and Error.-Where the evidence in a personal injury 
action for defendant's alleged negligence in driving a passenger coach 
on a public highway, causing a collision with a n  automobile is di- 
rected to the question a8 to whether the defendant should have 
driven the coach on the right side of a hard-surface highway and 
given plaintiff room to pass, evidence as  to the condition of a dirt 
road near by, a part of the highway, is immaterial to the issue. Kep- 
ley v. Kirk, 691. 

BAKKS AND BASKISG. See Actions, 8. 
1. Banks and Banking-Insolvency-~urts-4urisdictwn--Appeal-Indi- 

vidual Liability of Shareholders.-The Superior Cour~: has exclusive 
jurisdiction over the affairs of an insolvent bank incorporated in 
this State, and before a shareholder may be called upon to pay a n  
assessment against the shares he owns therein, it  is required that the 
court ascertain the amount of the insolvent bank's indebtedness with 
reference to i ts  assets, and what the individual liability, if anything, 
as  assessible against the stock. C. S., 239. Trust Co. v. Leggett, 362. 

2. Same-.4ctiolzsJustices' Courts.-A justice of the peace has no juris- 
diction over a n  action of the receiver of a n  insolvent State banking 
corporation to collect over payment of dividends in ljquidation to a 
shareholder, though the amount sought is less than two hundred 
dollars, when the individual indebtedness has not been ascertained 
by the Superior Court as  required by law, C. S., 239, and the Superior 
Court cannot acquire jurisdiction by a n  appeal. Ibicl,. 

3. Banks and Banking-Principal and Agent-Vendor and Purchaser- 
Special Accounts-Implied Scope of Authority.-The cashier of a 
bank has implied authority to agree with the purchaser and seller 
of materials for a dwelling that, for the protection of the seller it  
will create a special deposit from funds i t  has on deposit from the 
purchaser, to pay for the materials upon notice by the depositor that  
the materials ordered had been received and had come up to specifi- 
cations, etc. Sears, Roebr~ck (e. Co. v .  Banking Co., (iOO. 
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4. Same-Contracts-Breach.-Where the cashier of a bank has agreed 
with the seller of goods to its depositor to create a special account 
from his deposit to pay for the materials upon notification that the 
goods had been received and were as  contracted for, an express con- 
dition that the bank would not assume liahilitg in connection with 
the transaction: HeTd, the responsibi1it.r referred to was one which 
may arise between tile vendor and rendee, and did not contemplate 
that  which would follow the breach of the bank's agreement to per- 
form its ow11 contract. Ibid. 

5. Same-E'cidettce.-IVhere a bank ha% agreed to create a special de- 
posit to be held for the security of one selling goods to itp depositor, 
and to be paid ul~on the latter's notification that the goods specified 
were in accordance with the terms of purchase, evidence that  the 
bank had permitted its depositor to withdraw the special account. 
after he had received and used the goods, is sufficient upon the 
question of whether the bank had breached its contract, and its 
liability to the seller. Ibid. 

CARGAIS ASD SALE. See Contracts, 1, 2. 

BESEFICIARIES. See Trusts, 2 ; Contracts, 10. 

BENEFITS. See JIunicilml Corporations, 2 ;  Injunctions, 3 ; Judgments, 11 ; 
Descent and Distribution, 3. 

BEQUESTS. See Wills, 10. 

BII,LS O F  LADIS(;. 
1. Dills of Lading-Possession-Transfer of  good,^ by Delicery-Itttent- 

Contracts.--A bill of lading is a symbol of the goods therein speci- 
Aed, and may. unendorsed, be transferred by delivery of the pos- 
session with the intent to pass title to the shipment. C. S., 311. 
Lawshe v. X. R.. 473. 

BILLS AND XOTES. See Contracts, 3, 9, 10;  Gifts, 1; Actions, 8 ;  hlechanics' 
Liens, 7, 10. 

1. Bills and Sotes-Segotinble Instrtrment-Posseksion-Presumptions- 
Due Course - Statutes - Executors and Administrators-Actions.- 
Where a negotiable instrument has been endorsed to decedent and 
found among his papers after his death, nothing else appearing, he 
is prima facie presumed to have acquired it  in due course, for value, 
under the provisions of our negotiable instrument law; and when this 
is in  evidence in an action by the executor or administrator, i t  is 
sufficient to take the case to the jury. and deny defendant's motion 
a s  of nonsuit. C. S., 3040, 2989, 3010, 3026. Itts. Co. v. Jones, 176. 

2. Bill8 and Notes-Due Course-Evidence-Prima Facie Case-Fraud- 
Burden of Proof.-Where the plaintiff in the action has made out a 
prima facie case as  being a holder in due course for value, i t  may 
be rebutted by evidence of defendant that he acquired by fraud or 
with notice of a defect therein, and thereupon the burden of proof 
is on the plaintiff. Ibid. 

3. Bills and Totea-Xegotiable Instruments-Endorser-Sureties-Equit?/ 
-Contribution.-An endorser of a negotiable instrument is not 
subject to contribution among all others who may have endorsed the 
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BILLS S S D  NOTES-Continued. 
same, but only liable to those who a re  subsequent in date to his 
endorsement, to the full amount of their payment, as  an indemnitor. 
Lancaster v. Stanfield, 340. 

4. Same-ParoZ Evident+-Statutes.-As between the original parties to 
the agreement it  may be shown by parol evidence that  though on 
the Pace of the instrument those whose names appeared a s  endorsers, 
in fact signed their names a s  sureties or comakers among whom 
equity will enforce contribution in proper instances. C. S., 3049. Ibid. 

5. Same-Corporutions - Shareholders - Evidence-Nonsu t.-Where the 
stockholders a t  a meeting have agreed to and did endorse its nego- 
tiable note to enable the corporation to get money with which to 
carry on its business, i t  may be shown by parol evidence as  between 
themselves, that though their names appeared on the face of the 
instrument as  endorsers thereof, in fact they did 30 a s  sureties, 
among whom contribution will be enforced in equity in favor of those 
who have paid off the corporation note, and upon sufficient evidence, 
a motion as  of nonsuit will be denied. Ibid. 

6. Same-Pal~rnent-Actions.-The right of action of one who signs a 
negotiable instrument a s  surety, arises against his cosureties to  
enforce contribution a t  the time he pays the instrument within the 
date the same is enforceable, and not from the date of its maturity. 
Ibid. 

7. Same - Payment - Interest-Limitation of Actions.-Those who are 
liable on a negotiable instrument as  endorsers and sureties, etc., 
under a n  agreement thereon that  they will continue to be bound not- 
withstanding a n  extension given to the maker, are  bound by its 
terms, and a payment by the principal of the intereht thereon will 
repel the bar of the statute of limitations in a n  action against them. 
Ibid. 

8. Bills and Xotes-Segotiable Instruments- Renewals-Payment-Par02 
Evidence-Endorsers-Sureties-Actims-Defenses.-V?here sureties 
on a note have agreed to continue bound notwithstan5ing an exten- 
sion of time given by the payee to the maker, and a renewal note is 
given thus extending the time of payment, the question of whether 
the original note marked paid was in fact paid or renewed, is a 
question of the intent of the parties, which may be shown by parol 
evidence in an action against one of the sureties who pleads pay- 
ment as  a defense. Ibid. 

9. Same - Instructions - Directing Verdict - Appeal and Error.-In an 
action for contribution against a surety on the original negotiable 
note, remaining bound thereon notwithstanding a n  evtension given 
to the maker, who did not sign a renewal thereof, where the evidence 
is conflicting a s  to whether the original note marked paid was in 
fact discharged by the renewal, the question of the running of the 
statute of limitations pleaded in bar of recovery, depends upon the 
finding by the jury upon this issue of fact, and i t  is r se rs ib le  error 
for the judge to instruct a verdict upon the evidence. Ibid. 

10. Bills and Notes -Negotiable Instruments - Statutes -- Mortgages - 
Trusts-Deeds and Conveyances-Acceleration of Matzirity-Nonpay- 
ment of Interest.-The negotiability of notes in series each contain- 
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ing an unconditional promise to pay a certain sum of money a t  a 
fixed future time to the order of a specified person, C. S., 2982, 2985, 
is not affected by provisions stated therein that  they are  secured by 
deed in trust on or mortgages of certain lands, C. S ,  2986, or the 
expressed condition contained in the mortgage accelerating the ma- 
turity of each and all of the notes upon nonpayment of interest on 
any of them, when it  is due and payable. Walter 1;. Kilpatriek, 458. 

Bills aud Sotes-Maturitf/ Accclet ated-Determinable Issue.--An in- 
strument parable on or before a fixed date is negotiable under the 
provisions of C. S., 2985, and is not affected hy C. S., B 8 2 ( 3 ) ,  requir- 
ing that i t  be payable a t  a determinable future time. Ibid. 

Same-Qunlified Endorsemet~t-lVarrantf/.-The endorsement of a note 
"without recourse" doeq not impair the negotiability of the instru- 
ment, hut qualifies the endorsement (C.  S, 30191, by which the en- 
dorser warrants only the genuineness of the instrument; that  he 
had good title; that he and prior endorsers had capacity to contract; 
that hr had no knowledge of any fact which could impair its validity 
or render it  valueless. C. S., 3046. Ibtd. 

Raw-Presentment-Dishonor,-\There one has acquired a negotia- 
ble instrument by an endorsement by a holder without reconrse, 
there is no implied warranty on the part of such endorser that the 
instrument would he paid bp the maker on presentment according to 
its tenor, or that if the necessary proceedings upnn dishonor should 
be taken he would be liable thereon. Ibid. 

Same-Nortgages-Trz~st~? - Priorities--Registratio?i-ATotice.-A prior 
registered mortgage on lands given for the security of notes in series, 
is notice to the holders of the notes of conditions agreed upon be- 
tween the original parties as to priority of payment of some of the 
notes in the series orer other notes therein, and such pr~orities of 
payment are  enforceable against the others in realizing upon the 
securities in a sale of the mortgage premiums, without affecting the 
negotiable qualities of the notes thus secured. Ibid. 

San~e-Priority of Paurnen-Breach of Warranty.-The endorser with- 
out recourse of one or more of negotiable instruments in series, does 
not breach his warranty af  such endorser by a provision in a prior 
registered mortgage securing their series of the notes, giring other 
of the notes in the series a preference in payment out of the proceeds 
in the sale of the mortgaged lands. Ibid. 

Same-Waiver-Option-Estoppel.-Where some of a series of nego- 
tiable notes a re  given priority of payment in a registered mortgage, 
and others without such priority are  endorsed without recourse by 
the original payee, the latter is not estopped from insisting upon his 
right of priority of the other notes so secured, and such is a matter 
of his option. Ibid. 

Bills and Xotes - Yegotiable Instrume~?ts - Possessioiz - neliverl/ b y  
Mistake-Burdev of Proof.--The fact of possession of a negotiable 
note in the hands of the maker, where the evidence is conflicting 
upon the question of whether i t  had been delivered by mistake with 
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another note in the series, attached and marked "paid," does not 
relieve the maker, asserting payment in his action, to prove that it  
had been paid. Bowen v. Witherington, 468. 

18. Bills and Sotee-Negotiable Instruments-Possession-Parol Evidence. 
Where the payee of a note is insane, and his wife produces i t  on the 
trial endorsed by him to her, claiming i t  as  a gift, i t  is competent to 
show by parol evidence that he had never delivered the note to her, 
but that  his guardian had done so, and that it  was a part of his 
estate. Roscnmann v. Belk-Williams Co., 493. 

19. Same-Prima Facie Case-Bwdcn of Proof.--Where the genuineness 
of a note is not in controversy, and the issue is whether the alleged 
endorsee, the plaintiff in the action, acquired i t  as  I gift from her 
insane husband, the burden of proof is on the plaintiff to establish 
her contelltion by the greater weight of the eridence. Ibid. 

20. Sama-Gif  t-Intent-Euideuee-Nemornnda.-here 1 he genuineness 
of the note, the subject of the controversy, is not in dispute, and the 
issue is whether the maker having endorsed it  to his wife who pro- 
duced it  a t  the trial, had delivered i t  to her, i t  is competent to show 
by parol evidence that  the husband had deposited the note in ques- 
tion as  collateral with other securities to a note for money he had 
borrowed a t  the bank, and the officer of the bank, so testifying, may 
refresh his memory from a memorandum thereof lie had made; and 
the objection that such is incompetent as  not the best evidence, is 
untenable. Ibid. 

21. Bills and Sotes-Segotiable 11zstrume)zts-E~~dorseme~tts-Gifts-Evi- 
denre.-TThere the holder of a note claims title by ei~dorsement from 
the payee named therein, and the controversy ul)oii the evidence is 
as  to whether it  constituted a valid gift, and the note has been paid 
and the proceeds held by the court subject to its filial judgment as  
to whether the gift was valid, or the intent legally established as a 
matter of law upon the evidence in the case, the donee's position is 
untenable that  the note was irrevocable, and that par01 eridence to 
the contrary was inadmissible. Ibid. 

2, Bills and Sotes - Guarantors of Payme?tt - Enlarged Liability - E?t- 
dorsers-Titlc-Due Course.--While at1 endorsement ul~oii negotia- 
ble note "Demand, notice and protest waived. paynlent guaranteed 
by the undersigned," is a guaranty of payment by tl~ose over whose 
signature it  appears, and enlarges their liability mld11r the law mer- 
cliant, it is sufficient under our s t a t u t ~  to pass title to the trans- 
feree, who, taking before maturity and without notice, acquires the 
instrumeilt free from the equities that may be blncling upon the 
original parties thereto. C. S., 3017, 3018, 3019, 3020, 3041. Guano 
Co, v. T17alston, 797. 

"BLUE-SKY LAW." See Fraud, 3. 

BOARD. See Highways, 1. 

BOSDS. See Injunction, 1 ; Highways, 1, 6 ; Municipal Corpcmtions, 15, 23 ; 
Appeal and Error, 31;  Statutes, 1 2 ;  Mechanics' Liens, 1, 8. 

ROOKS. See Corl)orations, 3. 
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BOUNDARIES. See Deeds and Conveyances, 7, 8, 14, 16. 

BREACH. See Pleadings, 9 ;  Contracts, 1, 11;  Torts,  4 ;  Banks and  Bank- 
ing, 4 ;  Bills and Notes, 15. 

BRIEFS.  See Appeal and  Error ,  17;  Rules of Court, 1. 

B U R D E S  O F  PROOF. See Bills and Kotes, 2, 17, 19 ;  Courts, 3 ; Evidence, 5 ;  
Railroads, 7 ;  Deeds and Conveyances, 10, 13, 21; License, 1 ;  High- 
wags, 2 :  Criminal I,aw, 10;  Homicide, 4 ;  Fraud,  3 ;  Judgments, 18. 

BURIAL. See Cemeteries, 1. 

CALLS. See Deeds and Conveyances, 7. 

CAR'CELLAT'ION. See Deeds and Conreya~ices,  30. 

CAPITAL FELOSY. See Criminal Law, 4, 13. 

CAPTION. See Statutes, 12. 

CARRIERS. See Contracts, 7 ;  Actions, 4 ;  Vendor and Purchaser, 2, 3 ;  
Master and Servant, 17. 

1. Car, cers-Freight-Railroads - iiTegligence - Damaged Shipmo~t-Re- 
fusal  l i ~  Co1zszgnee-~4ctions--Pnrtics.-The consignor of a shipment 
ma> maintain his action for damages ari5ing from tlie negligence of 
a railroad compmiy to a shipment of potatoes tha t  a r r i r ed  a t  desti- 
nation in a wortliless condition when refused by consignee for that  
r eawn  and thrown hack on tlie hands of tlie con<ig~ior. Hardrson .L'. 

R. R., 365. 

2. Carriers--If nilroads - TT7arel~oztsenzcn - Ordinary Care-Seg1igenec.- 
Where damages have accrued to a shipment of goods while in  the  
carrier 's  ljossesiion, af ter  ar r ival  a t  destination, the carrier's liability 
i s  t ha t  of a bailee or  warehouseman, requiring the  exercise of ordi- 
uary care. Lawshe v. R. R., 473. 

CARTWAYS. See Easements, 2. 

CASE. See Appeal and Error ,  11. 

CATTLE. See Health,  3, 5 

CAUSES O F  ACTION. See Courts, 14. 

"CAUSE RETAISED." See Commissioners, 3. 

CAUTIOX. See Negligence, 15. 

CAVEAT. See Judgments, 15; Wills, 7. 

CEMETERIES.  
1. Ccn~ete~.ics-Btiricrl-Chtc~'ch-Renioval of Dead Bodies-Statutes.-The 

huildillg of a new res t ry  room of a church to he used with the  one 
a s  presently located in relation to the use of the  choir, etc., comes 
within the purricw of the s ta tu te  permitting the remora1 of the  
bodiei;, buried in the  churchyard by the proper authorit ies of the  
cllurch, when necessary or  expedient to do so, i n  carrying out the  
arrangement. C. S., 5030. 31nyo v. Bragazc, 427. 
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CERTIFICATES. See Deeds and Conveyances, 2 0 ;  Municipal Corpora- 
tions, 17. 

CERTIORARI. See Appeal and Error, 7, 9, 33. 

CHAMBERS. See Mandamus, 1. 

CHARACTER. See Attorneys, 1, 2 ;  Evidence. 27. 

CIEARITIES. See Trusts, 3. 

CHARTER. See Municipal Corporations, 19. 

CHATTEL MORTGAGE. See Contracts, 3. 

CHECKS. See Criminal Law, 15. 

CHILD. See Negligence, 3 ;  Estates, 6 ;  Juvenile Courts, 1; Statutes, 9 ;  
Wills, 9. 

CHURCH. See C+meteries, 1. 

CIRCUMSTANTIAL EVIDENCE. See Evidence, 31. 

CITIES AND TOWKS. See Municipal Corporations, 2, 8, 11, 14, 15, 19, 21; 
Health, 1. 

CLAIMS. See Government, 3, 6. 

CLAIM AND DELIVERY. See Tenants in Common, 4 ;  Judgments, 16; Com- 
promise and Settlement, 1. 

1. Claim and Delivery-Replecin Bo~td-Judgments.-n'here the plain- 
tiff is successful in his action wherein claim and delivery has been 
issued, the surety on defendant's replevin bond givm in accordance 
with C. S., 610, is liable for the full amount thereof, to be discharged 
upon the return of the property and the payment of damages and 
costs recovered by the plaintiff; or second, if the return cannot be 
had, the judgment should order that  the surety be discharged upon 
the payment to the plaintiff of the amount of his recovery, within 
the amount limited in the bond, for  the value of the property a t  the 
time of its wrongful taking and detention, with interest thereon, 
together with the cost of the action. Trust Co. v. Hayes, 542. 

2. Same-Appeal and Error-Rezjersible Error.-A judgraent against the 
defendant and the surety on his replevin bond in cls~im and delivery 
for the value of the property wrongfully detained, but if i t  should 
be surrendered within ten days from the date of the judgment, the 
amount of the judgment be reduced by the value of the property a t  
the time of its delivery, the jury to determine such value if the 
parties cannot agree, is contrary to the requirements of the statute, 
and is reversible error, to the prejudice of the sure) y. Zbid. 

CLERKS OF COURT, See Appeal and Error, 5, 35; Courts, 7 ;  Pleadings, 3 ; 
Judgments, 19 ; Mortgages, 5.  

1. Clerks of Court-Pleadittgs-Exteltsio?~~ of Time to File Answer- 
Statutes.-The jurisdiction of the clerk conferred by C. S., 505, to 
extend time for filing pleadings for good cause shown, may be exer- 
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cised by him from time to time, when in conformity with the con- 
ditions of the statute: and Held, under the facts of this case, such 
successive orders for a period over two years from the service of 
the summons was within the proper exercise of the powers con- 
ferred. Perkins v. Sharp, 224. 

2. Clerks op Court-Orders - J u d m e n t s  - Pleadings-AppeaMurisdie 
tion-Superior Court.-Upon appeal, the judge has jurisdiction to 
pass upon orders of the clerk in matters giving judgment by default 
upon the pleadings, permitting parties to file answers, etc., and to 
make new parties to the action. Trust Co. v. Pumpellg, 675. 

3. Clerk8 of Court--Judgments - A p p e a d G o u r t s - J u r i s d i c t i o n d n  ap- 
peal from the judgment of the clerk upon the pleadings carries the 
matter de novo to the Superior Court. Armstrong v. Polakavetx, 731. 

4. Clerks of Court - illortgages -Resale - Statutes-Tender of Dee& 
Orders Xunc Pro Tune.-Where a resale of lands under mortgage 
has been made under the provisions of our statute, the clerk may 
enter an order accepting the mortgagor's deed nunc pro tunc as  to 
the time it  should have been tendered, when otherwise the observ- 
ance of the statute has been made. Briggs v. Dwelopers, 784. 

CLOUD ON TITLE. See Mines and Minerals, 3. 

COLLATERAL SECURITY. See Dower, 2 ;  Contracts, 9, 10; Actions, 8. 

COLLISIOXS. See Automobiles, 8. 

"COLOR." See Ejectment, 1; Deeds and Conveyances, 21, 23. 

COMITY. See Statutes, 1. 

COMMERCE. See Courts, 2 ; Municipal Corporations, 1.2. 
1. CommerceCoztrts-Co?lcnrre?zt J?crisdietimt-Federal Employers' Lia- 

bility Act-Federal Decisions.--Where the State court wherein the 
action was brought has concurrent jurisdiction with the Federal 
Court over the subject-matter under a Federal statute, as in this 
case, the Federal Employers' Liability Act, in interstate commerce, 
the decisions of the Federal Court will control. Soi~thwell v. R. R., 
1%. 

COhlMISSIONERS. See Courts, 1; Condemnation, 2 ;  Judgments. 3.  
1. Totonship Cominissio~cers-Delegatiorz of Po~cer-Principal and Agent. 

The township ~ommihbioriers may not delegate their judicial or dis- 
cretionary duties to others. Coburn c. Comrs. of Szcain, 69. 

2.  Township Commiss ioner s -High t . vay~Dis~~e t io t zar~ /  Potters-Consent 
Judgnzents.-The location of a township highway is within the dis- 
cretionary powers of the township commissioners, and it  may not be 
restrained from exercising this power by reason of a consent judg- 
ment formerly entered, retaining the cause for further orders, where- 
under it  had issued bonds and had the money on hand from the sale 
thereof, for the construction of a n  interstate highway that had not 
received legal sanction for its construction from the adjoining state, 
thong11 it  had reasonable assurance that such snnction would ulti- 
matcly be given. I b i t l .  
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3. Same-Courts-"Cause Retained.'*-Where a consent judgment re- 
serves the cause for further orders, the court may thereafter modify 
the order or judgment as  conditions may be made to appear, to make 
such change or modification in conformity with justice and the legal 
rights of the parties. Ibid. 

COMMON LAW. See Courts, 2 ;  Divorce, 3 ;  Pleadings, 1 ; Statutes, 1, 13 ; 
Constitutional Law, 1. 

COMPETENCY. See Evidence, 39. 

COMPROMISE AND SETTLEMENT. See Ileeds and Conveyances, 9 ;  
Actions, 10. 

1. Cornpromise and Settlement - Consideration - Claim and Deliverv- 
Actions.-A compromise by the parties to a n  actior concerning the 
disposition of property, the subject of claim and delivery, is upon a 
valuable consideration and enforceable. Armstrong v. Polakavetx, 
731. 

CONCLUSIONS. See Pleadings, 11; Appeal and Error, 27 

COXCURRENT JURISDICTION. See Commerce, 1. 

CONDEBIR'ATION. See Municipal Corporations, 1 ;  Easements, 1. 
1. C'o~zdem?~ation--Highwuus-To?onship Statutes-Sand cnd Gravel from 

Owner's Other Lands-Actions-Tresp~9s.-Where a public-local act 
gives to a particular township the right to condeinn lands for a 
public highway, and prescribes a method by which the damages to  
the owner shall be ascertained, but is silent as  to the taking of top- 
soil, etc., for the road construction from the owner's lands outside 
of the right of way thus obtained, an action by the owner to recover 
damages for the taking of the top-soil outside of the right of way 
may be maintained under the general statutes on the subject. C. S., 
1712. (C. S., 3668, 3'748(a), vol. 3, not applicable.) Lowman v. 
Comrs. of Lovelady Township, 147. 

2. Sal~ze-Commissioners-Individual Liability.-Under the allegation in 
this case the individual members of a township road commission a re  
not liable, as such, for a trespass in taking the sand and gravel from 
the lands of the owner adjoining a highway, when acting within the 
scope of their official duties. Ibid. 

CONDITION. See Judgments, 1 ;  Contracts, 20; Trusts, 3. 

CONDITIONAL FEE. See Estates, 5. 

CONDITIOSS PRECEDEKT. See Pleadings, 12. 

COXDUCT. See Intoxicating Liquors, 2 ;  Railroads, 12. 

CONFLICT OF LA\F7S. See Actions, 2 ;  Statutes, 1. 

COKSENT. See Judgments, 2, 4, 6, 10, 11, 14. 

COXSIDERATION. See Deeds and Conveyances, 17, 18, 27; Compromise 
and Settlement, 1 ; Actions, 5 ;  Descent and Distribution, 2 ;  Contracts, 
17, 23. 
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CONSIGNMENT. See Carriers, 1. 

CONSIGNOR AND CONSIGNEE. See Actions, 4; Vendor and Purchaser, 3. 

CONSOLIDATED STATUTES. 
SEC. 

93. The order of distribution of judgment in this case should be made 
under this section. Bank v. Mitchell, 190. 

137(6) .  Where the mother recovers damages as  administratrix for the 
wrongful death of minor child, the divorced father, who had aban- 
doned them, is  entitled to his distributive share. d c e r y  v. Brant- 
ley, 396. 

137, 189. These sections not construed i n  pari m t e r i a .  Avery  v. Braplt- 
ley, 397. 

160. Executor or administrator party to bring action for wrongful death. 
Haynes IJ. Ltilities Co., 13. 

160. The recovery of damages for wrongful death distributed under 
canons of descent. Avery  u. Brantley,  396. 

161. Measure of damages for wrongful death. Carpenter v. Power Co., 
130. 

194. Character required by applicant for law license. IIL  re  Appl icmts  
for License, 235. 

203. Trial judge may instruct the jury to disregard the law as  argued to 
them by counsel. Sears, Roebuck & Co. v. Buttking Co., 500. 

239. Until the amount of assessment against shareholders of insolvent 
corporations has been ascertained, justice of the peace has no 
jurisdiction in shareholders' action, and none can be acquired on 
appeal. Trus t  Go. v. Leggett, 362. 

311. Title to contents of bill of lading transferable by deliwry with 
intent and without endorsement. Lnzcsha c. R. R., 473. 

412. Enabling statute not extending time of bringing action already 
barred. Humphrey  v. Stevens,  101. 

428, 430, 433. Lessee not presumed to have presumptive possession for 
lessor under conflicting evidence as  to title. Power Co. u. Taylor,  
329. 

440 ( I ) ,  (2) .  Statutory width of railroad right of way. Grif l th  v. 
R. R., 84. 

446. Beneficial owner of shipment by carrier to whom consignee has 
transferred title may maintain action for damages against carrier. 
Lawshe v. R. R., 473. 

446, 460, 547. Trial judge may order new parties and allow pleadings 
necessary when cause of action not substantially changed. Bar- 
bee v. Cannady, 529. 

446. Heirs a t  law proper new parties to reform deed in a suit originally 
brought by their ancestor, where administrative duties not in- 
volved. Barbee u. Cannady, 529. 

490. Appearance waives all irregularities of process and procedure. Bur- 
t on  u. Smith: 599. 

492 (600) .  Motions to set aside judgment obtained by publication of serv- 
ice. Foster v. Allison Corporation, 167. 



INDEX. 
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SEC. 
492. Nonresident defendant has time to file pleadings as a matter of 

right after notice which does not affect motion tc~ remove to Fed- 
eral Court. Judgment by default. Burton v. Smith, 599. 

505. Clerk may from time t o  time extend time to plead when in con- 
formity with statute. Perkins v. Sharp, 224. 

509 (vol. 3 ) .  Jurisdiction of State court as to filing pleadings on motion 
to remove cause to Federal Court. Howard v. Hinson, 366. 

521. Purchasers' offset for damages and contract of sale. Stove Works v. 
B w d ,  523. 

523. Plea of contributory negligence in action a t  commcm law for negli- 
gent injury under contract of employment in another state. Johrz- 
son v. R. R., 75. 

564. Instructions as  to  negligence, contributory neglig;ence, proximate 
cause, sufficient. Fowler 2'. Fibre Co., 42. 

564. Judge should give full instructions as  to principles of law without 
special request. Stove Works v. Boyd, 523. 

564. Statement of contentions by trial judge in his char,:e not reversible 
error when not excepted t o  a t  the time. S. v. Whaley, 387. 

567. Question of jurisdiction in summary action in ejectment depending 
upon answer to issue a s  to tenants being in possession of premises 
under landlord's title. Carnegie v. Perkins, 412. 

573. Compulsory reference ordered in controversies involving statement 
of long accounts. Statute liberally construed. Bank v. Evans, 535. 

573. Rent fixed a t  usual rental for like property not subject of compul- 
sory reference. Kearns v. Huff, 593. 

593. Clerk may render judgment by default upon the pleadings. Finger v. 
Smith, 818. 

600. Right to set aside judgAent under this section means after personal 
knowledge. Foster v. Allison Corporation, 167. 

600. Party after legal knowledge presumed to take noticth of further pro- 
ceedings in the action. Foster v. Allison Corporation, 167. 

610. Liability of surety and form of bond in replevin. Trzlst Co. v. 
Hayes, 542. 

626. Insufficiency of finding of trial judge, under agreement of parties 
to support judgment. Briggs u. Developers, 784. 

840. By appearance to take depositions. right to object to noncompliance 
with this section may be waived. Allen v. McMilZan, 517. 

854, 865. Mandatory that  plaintiff in ejection give bond, amount fixed by 
judge. Procedure. JIcAden v. TVatkins, 105. 

9'70. Action for damages a t  common law for negligent injury to employee 
in  another state. Johnson v. R. R., 75. 

992. Description in deed not too vague to admit par01 evidence. Bound- 
aries. Bissette v.  Strickland, 060. 
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COR'SOLIDATED STATUTES-Continued.  
SEC. 
1250. Only one-half cost recoverable against county by municipal court. 

Greetosbwo v. Guilford,  584. 

1291(a).  Taxation-Findings by Superior Court judge not conclusive, and 
where conflicting case remanded. S m i t h  v. Comrs., 775. 

1297. Agencies of State for control and management of highways may be 
changed by s ta tute  and deprived of discretionary powers. D a y  v. 
Comrs., 781. 

1317. 13$, 1347. Liability of county to physician for services to one in- 
jured in resisting arrest.  Spicrr v. TVillianwon, 487. 

1473, 1476, 1477, 1478. Tenant in possrssion under landlord's title may not 
set up outstanding title in himself. C'urnegie v. P e r k i m ,  412. 

1474. When the appeal from a justice of the peace shows jurisdiction his 
affidavit to the contrary is not conclusive. F l c r ~ ~ i t u r e  Co. v. Clark,  
369. 

1325 ct seq. One charged with misdemeanor may waive right t o  jury trial. 
5'. v. Laliey, 571. 

lGGO(1). Voluntary abandonment of wife in her action for support. 
31cLVanus v. Ilc3lu?tus, 740. 

1666, 1GG7. Insufficiency of allegations by wife against her husband for  
support and counsel fees. Cross-Action-Appeal and Error. Re- 
mand. Uc-l fanus  v. d/c3fanus, 740. 

1706 An attempted agreement with owners before condemnation of lands 
not necessary to be shown under certain conditions. Power Co. C. 

Xoses ,  744. 

1712. Right of action of owner of land for taking top-soil from his land 
outside of right of way prescribed by statute. Lozcwfan v. Comrs., 
147. 

( 1 ) .  Width of railroad right of way under the statute. Gri f l t h  V. 
R. R., M. 

. Intent of testator tha t  devise of lands is upon the happening of his 
death will control. Tl'estfeZdt 2%. R e ~ n o l d s ,  502 

1705. Posseqqion of negotiable ilistrument by deceased not a personal 
trailsaction ~roh ib i t ed  by statute. Z?tsrtrcctzce Co. v. Jones, 176. 

1790. Defendant in criminal case is competent as  witness in preliminary 
hearing before judge. 8. L'. TTrhitener, 639. 

1s". Depositions de belle csse may be uqed in the action after death of 
deponent. Barbee v. Cnnttady, 5%. 

2145. S o  liability of surety on municipal bond for public work implied 
before amendment. Mechanics' Lien. Brick Co. v. Gentry,  636. 

2442. Liability of surety on contractor's bond for public building since 
amcntlment. Electric Co. v. Deposit Co., 653. 

24-15, S o  liability of surety to materi;ilmen implied before amendment. 
T I  rtst ('0. 1'. Co?lstructiott C'o.. O M  
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COSSOLIDATED STATUTES-Continued. 
SEC. 
2445. Statute of limitation runs against mr~terial furnishers for public 

building from time of con~pletion of contract by the contractor. 
Chappell v. Surety Co., 703. 

2507. Where sales of land a re  by court and proceeds to be distributed 
among heirs a t  law, husband's joinder in wife's deed not neces- 
sary. Tise v. Hicks, 609. 

2515. Noncompliance makes married woman's conveyance of land void. 
Barbee v. Burnpass, 521. 

2515. Noncompliance with this section renders wife's deed boid, though 
good as  color. Instructions. Garner v. Homer, 539. 

2591. Upon raised bid of sale of land under mortgage, bid a t  resale must 
be kept open for ten days. Briggs v. Decelopers, 784. 

5618. T'erdict on other counts dispel idea of intent necessary to  convict. 
S. v. Ratclings, 265. 

2618. Instruction reversible error which makes guilt of automobile driver 
depend upon his negligence without regard to p~oximate cause. 
S. v. Whaley, 387. 

2691. The question of necessary expenses of municipality is for court. 
Hetlderson v. Wilmington, 2#. 

2707, 2710. Presumption of correctness of assessments by municipality 
against adjoining owners of street improved. Petition-Certificate 
of Clerk-Objection. Gallimore v. Thomasville, 6.48. 

2787 (vol. 3) .  Ordinance requiring license from driver of aulomobile beyond 
that  fised by statute is void. S. v. Jones, 371. 

2982, 2985, 29%. Negotiability of instrument in series uot affected by 
acceleration of maturity by nonpayment of interest when due. 
Walter8 v. Kilpatrick, 458. 

2989, 3010, 3026, 3040. Negotiable note found among decedent's important 
papers raises presumption of holder in due course Insurance 
Co. v. Jones, 176. 

3017, 3018, 3019, 3020, 3044. Enlarged liability of guarantor of payment 
transfers title to endorsee. Guano Co. v. Walston, 797. 

3019, 3046. Liability of endorser without recourse of negotiable instru- 
ment. Walter v. Kilpatrick, 458. 

3049. Esisting equities between original parties to negoticble instrument 
may be shown. Latzcaster v. Stanfield, 340. 

3309. Estoppel of heir or grantee of original owner of lands reserving 
mineral interests in deed. Trust Co. 11. Wyatt, 134 

3406, 3411(g).  Immunity from punishment to one testifyirg for State in 
action under prohibition statutes. S. v. Luquire, 479. 

3512. Evidence of insufficient fender to street car raises question for jury 
as  to negligence. Haynes v. Ctilities Co., 13. 

4102. Wife may join in husband's deed to convey inchoate right of dower. 
GrifJits v. Gripn,  227. 
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CONSOLIDATED STATUTES-Continued. 
SEC. 
4135, 4169. Failure to  provide for after-born children does not revoke 

entire will of father. Fazccctt v. Fatccett, 679. 

4162. Interpretation of specific devise with later general de\ise to same 
persons. Intent. Ir'estfeldt v. Reynolds, 802. 

4200, 4657, 4665. Recommendation for mercy upon verdict carrying pun- 
ishment by death is surplusage. S. v.  Xatthcws, 378. 

4437, 4623 (vol. 3 ) .  1nsufXcienc~- of allegation in bill of indictment to 
specify offense charged. S. v. Ballangee, 700. 

4724, 4726, 4731. Implied warranty that foodstuff sold for cattle is not 
injurious to them. Poovey v. Sugar Co., 722. 

4895(g). Owner of cattle may not disregard notice to  dip cattle in vat  for 
tick eradication upon ground of injury to the stock and cruelty 
to animals. S. v. Jlaultsby, 482. 

5030. Removal of dead bodies from churchyard for erection of vestry 
room, etc. Mayo v. Bragaw, 427. 

5039, 5057. Exclusire jurisdiction of juvenile courts over delinquent chil- 
dren. Superior Courts. S. a. Fcrgzrson, 668. 

fZW. Limitation of actions pleaded by surety on bond given to munici- 
pality for public work. Brtck Co. 2). Gentry, 636. 

6363-6372. "Blue-sky Law" within valid police powers. Injured per- 
sons by sale of shares of dock.-Parties-Actions. S. v. Deposit 
Co., 643. 

6367. "Rlue-Sky Law" purchaser may recover damages. Burden of Proof. 
JIcSair v. Finance Co., 710. 

7930 e t  seq. Liability of sheriff and bondsmen for the collection of taxes, 
etc. Graces a. Cope, 112. 

8006. Personal property sold first for  nonpayment of tases. Notice to 
and rights of mortgagee. Chemical Co. v. TVilliams, 484. 

CONSPIRACY. 
1. Col~spiracy-Ezr'dew-Fraud-Prozimate Cause.-In order to raise 

an issue of conspiracy between an administrator and a clerk of the 
court, under allegation that the former had loaned to the latter 
moneys belonging to the estate without requiring a sufficient bond, 
the evidence may be circumstantial, but it  must raise more than a 
conjecture of the conspiracy alleged, and show an unlawful act on 
the part of the alleged conspirators which prosimately caused the 
loss complained of. S.  v. Marti~z, 404. 

COKST'ITUTION. 
ART. 

I, sec. 11. Compulsory production of incriminating letters is unconsti- 
tutional. R.  v. Hollingszcorth, 595. 

I, sec. 13. One charged with misdemeanor may waive right to jury 
trial. S. v. Lakey, 571. 

I,  sec. 17. Conclusire presumption as to payment of note secured by 
mortgage prospective in effect. Hzcnzphre~ v. Stephens, 101. 
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11, sec. 29. Legislature may increase jurisdiction of inferior courts 
already established. 8. z.. Hor~ze, 375. 

111, sec. 29. Direct legislation a s  to counties, etc., unconstitutional. Taxa- 
tion. Day v. Comrs., 780. 

IV, sec. 9. Recommendation of Supreme Court to pay claims against 
State. Not pass on evidence. Dredging Co, v. Slate, 243. 

IV, see. 27. When appeal from justice of the peace shc~ws jurisdiction, 
his affidavit to  the contrary is not cbonclusive. I'urqzitzire Co. v. 
Clark, 369. 

V, sec. 6, VII,  sec. 7. Secessary municipal expense question of law. 
When municipality may levy without voters' approy.al, etc. Wharf 
terminals. Henderson v. TVilmington, 269. 

VII, secs. 2, 14. Legislature may create specific agency for control and 
supervision of highways. Ellis v. Greene, 761. 

VII, sec. 2. Agencies for control of highways may be changed by statute 
and discretionary powers taken away from them. Day v. Comrs., 
780. 

VII, sec. 7. City abattoir a necessary municipal expense. Noore v. 
Greensboro, 592. 

VII, sec. 7. Building of highways by municipality a necessary expense. 
Ellis v. Greene, 761. 

XI ,  see. 2. Sentence imposing death must be enforced without leniency 
or mercy of court. S. v. Matthem, 378. 

CONSTITUTIONAL LAW. See Homestead, 1 :  Process, 2 ;  Health, 2, 4 :  
Government, 3 ;  Game, 3 ;  Courts, 10, 12, 15; C r i m i ~ ~ a l  Law, 3, 8 ;  
Municipal Corporations, 15, 20, 22; Statutes, 6 ;  Highways, 6, 8. 

1. Constitutional Law - Common Law -Evidence - L c t t v s  and Papers 
Tending to Incriminate.-The protection afforded to defendants in 
criminal actions by our Constitution, Art. I ,  sec. 11, is a matter of 
absolute right to them, and extends to the forced production of let- 
ters and other papers in their possession that may tend to incrimi- 
nate them upon the trial. S. v. Hollingsworth, 595. 

2. Same-Involuntary Productio~t of Incriminating Evidenze-Appeal and 
Error-Objections and Exceptions.-Where the solici-or in a crimi- 
nal action, in the presence of the jury a t  the trial, makes demand 
upon the prisoner that he produce certain letters and papers rele- 
vant thereto, which the prisoner asserts tend to incriminate himself 
contrary to Article I, sec. 11 of the Constitution, and the trial judge 
orders their production, and the letters and papers were produced 
and introduced in evidence on behalf of the prosecution: Held. the 
production of the letters and papers mas compulsory on the plain- 
tiff,' and under his esception to the order, constituted reversible 
error on appeal. Ibid. 

3. Constitutional Law - S t a t u t ~ s  - Tnlidating Stntlctes-Iflolicipal Cor- 
porations-Asscs8menfs.-The Legislature has authori~ y to rat i f r  an 
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COSSTITCTIONAI, LSTV-Conti)~utd. 
assessment made by a municipality 011 the  owners for street  im- 
~>rovements,  C .  S., 2707, 2710, and such is not a violation of the con- 
st i tutional illhibition a s  to the passage of local laws, etc. Art. 11, 
sec. 29. Gullintow r .  l'homahwlle, 649. 

4. Consttt~ctional Luzr-Statutcs-C'o)~stitictiolzal i ) ~  P a r t  -An act will not 
be declarccl uncoi~sti tutional ipb toto when hy correct interpretation i t  
appears tha t  i t  was  the  intent of the  Legislature t h a t  a par t  thereof. 
constitutional and complete in  i t s  subject-matter, and separable, was  
to become the  law, t l lougl~ other portions should be nnenforceable. 
Ellis  v. Greene, 762. 

5. Constit~rtional L ~ K -  Stclt~ites - I l l t e~pre ta t io ) l - I , Idepe)~<l t ) t t  Parts- 
31unicipal Corporations - Taxation - Tozoluhips. - TVhere under a 
s ta tu te  creating a board of highway commissioners under a qeneral 
scheme of road construction, n towmhip is taxed for  i t s  improve- 
ments, etc., the county camlot bear the  burden, but the  township 
alone. Ibtd. 

CONSTRCCTTOS. See Instructions, 1 : Railroads, 4. 

CONSTRUCTIVE DELIVERY. See Tendor and Pnrchaser,  3. 

CONTESTIOSS. See Instructions, 6. 

CONTEST. See Insurance, 1.  

CONTINGENT IRTERESTS.  See Estates, 2. 

CONTINGEST LIRIITATIOSS. See Estates,  1, 5, 10. 

CONTINGEST REMAINDERS. See Trusts.  2 ;  Willq, 4, 9 ;  Estates, 8. 

CONTRACTS. See Courts, 10, 11 ; Actions, 3, 10 :  Evidence, 5 ;  Fraud,  1,  2 :  
Insurance, 1, 3 :  Judgments,  4. 6, 10, 11, 1 7 ;  Negligence, 8: Principal 
and Agent, 1 : Vendor and Purchaser. 1; H i g h w a p ,  1, 2, 3, 4 ;  Mort- 
gages, 1. 3 ;  Torts,  1 ,  4 ;  Deeds and Conveyances, 9, 17, 30; Municipal 
Corporationq, 7 : I ~ n d l o r d  and Tenant,  2 : Ranks and Banking, 4 : Bills 
of Lading, 1 ; Interest. 1 ; Reference. 2 ; Descent and Distribution, 2 ; 
M a r r i d  Women, 1 ; Pleadingq, 12 ; Mechanics' 1,iens. 1, 5, S ;  JIiries 
and Minerals, 3 ; Corporations, 5. 

1.  Contmcts - Bargain a n d  Sale - Breach - Dc~magc.~.-A purchaser of 
goods must not on17 prove that  the  fraltd he alleges was  a n  i~icluce- 
ment to  the  contract of sale, but mil-t prove his damage a s  a result 
thereof. Yarn Jli l ls  v. Brmstro~cg, 125. 

2. Contracts-Bargain and Sale-Goods Deliver~d-Disavotcal of Con- 
trtrct.-Where damages fo r  breach of contract a r e  sought in the 
action upon the ground tha t  cotton of a certain length had been 
contracted' for by purchaser, and tha t  of a shorter staple had been 
delivered, i t  should appear t h a t  the purchaser had disavowed the 
purchase of the  kind delivered within a reasonable time, under the  
fac ts  of this case. Ibid. 

3. Contracts - Rills and So tes  - CI!attel Jlortgages-FrazccdParo7 Evi- 
dence.-Where the  validity of a note secured by chattel  mortgage is 
attacked fo r  f raud in a n  action thereon, par01 evidence is compe- 
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COSTRACTS-Contintbed. 
tent to prove allegation, and is not incompetent under the objection 
that  it  tends to vary or contradict the writing. Arardzoare Co. v. 
Kiniotz, 218. 

4. Cotztracts - Vendor and Purchaser - Written Contracts - Parol Evi- 
dencc-"Terms" of Sale.-All previous or contempx-aneous verbal 
espressions with that  of a written contract are  construed to be 
therein embraced, when the writing itself excludes them, unless ap- 
proved by a contracting party or its vice-principal in writing: but 
where such contract is for the sale of certain wares giving esclusive 
territory for resales, and escepts therefrom "diffxent prices or 
terms": HcJld, it  may be shown by par01 that  a certain article had 
been sold on consignment by the vendor's accredited representative, 
and not to be regarded as  a sale unless he should resell the same 
from the vendee's place of business. Atkinson Co. v. Harvester 
Co., 391. 

5. Contracts-Offer and Acceptant<.-In order to create, a contract of 
sale of personal property, the acceptance of the offee must be iden- 
tical therewith, imposing no new element into the transaction that  
would require an acceptance by the bargainor. Gravel Co. v. Casualty 
Co., 313. 

6.  Suwie.-Where the price of sand and gravel have been agreed upon, it  
is an unconclitional acceptance by the purchaser, w h ~ n  he has writ- 
ten can you ship to a certain point; rel)ly that  we think me can do 
so a t  or before a specifled t ime;  answer giving quantity, etc., and 
requesting shipment a t  time prior to that stated, if possible, followed 
by delivery to the railroad company: Held, sufficient evidence of the 
unconditional acceptance of the offer to sell. Ibid. 

7. Contracts-Carbon Copies-Duplicate Originals-Vendoe and Vendee- 
Carriers.-A duplicate carbon of an original bill of lading, with 
sufficient evidence of identity, is regarded as  a duplicate original 
of a contract of shipment, with a delivery to the carrier, and may 
be introduced in evidence without a previous notice to the opposing 
party, in a n  action by the vendor to recover the purchase price of 
the vendee, a s  evidence of delivery of the goods purchsed.  Ibid. 

8. Contracts-Persortal Propert!/-Implied TVarrcinty.-In the sale of per- 
sonal property, there is a n  implied warranty that  the goods sold a re  
reasonably suitable for the uses and purposes for which they were 
sold. Ibid. 

9. Contracts-Bills a t ~ d  A70tes - Collateral Sec.ltrit~-Da?ncrges-ll?strzcc- 
tions-Directing Verdict-Appeal and Error.-Where there is evi- 
dence that cotton warehouse receipts were pledged as  collnteral 
security to a note under an agreement that the cotton was to be held 
and sold when the price was satisfactory to the pledgee, and the 
pledgor breached this agreement to the damage of the pledgee, and 
there was evidence tending to show that the pledgee IT as  present and 
assisting a t  the sale : Hcld. an instruction directing n verdict in the 
pledgee's favor if they found that pletlgor breached his contract, 
without reference to pledgee's acquiescence, is reversible. Warren v. 
Fertilizer 'Il'orks, 416. 
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C O N T R A C T S - C ~ T L ~ ~ ~ U ~ ~ .  
10. Contracts-Parties-Be~teficiaries - dctio~w-Bill8 and Sotes-Collat- 

era1 Seeu1it2/.-Where a bank has loaned money on the note of the 
borrower, with a note secured by mortgage as collateral under an 
agreement that the collateral note should not be nor was it  marked 
paid: Held, the bank, relying on this agreement and lending the 
money on the faith that it  should not he canceled gets a good title 
to tlle collateral note. Sanders v. Grinn, 447. 

11. Contracts-Cooperative Xarh-eti~~g-Bleach-Lie~zs-lgriculture-Dam- 
ayes - Liquidated Damages. -Under the provisions of the Cotton 
Growers Cooperative contract requiring that those signing the same 
deliver all  of their crops to the association to he sold, etc., and stipu- 
lating their payment of five cents per pound as  liquidated damages 
for their breach of this contract: Held, such growers may not sell 
their cotton in the open market upon the demands of lienors thereon, 
furnishing money, etc., to make the crop, without subjecting them- 
selves to the payment of the liquidated damages specified, though 
tlie cotton a t  tlle price then obtainable was insufficient to pay off the 
valid and subsisting liens created after the time of the execution of 
the contract. Cotton Gro-tcers 48sociation v. Bullock, 461. 

12. Colztracts-Optio~ls-La~fds-Specific Performtr)~ce-Danzages.-h con- 
tract to purchase land prorided the bargainor could give title to a 
certain acreage, is a unilateral contract or option, and upon his 
innbiljtr to make qood title, lie is neither compellable in equitr to 
specifically perform, or liable in damages for hi3 failure to do so. 
Land Co. v. Smith, 619. 

13. Sanze-Tender of Purchase Price-Sotice of Acceptunce.-The pro- 
posed purcllaser of lands under an option is required to make tender 
of the pnrchase price within the terms of the contract, and his mere 
notice of acceptance is insufficient. Ibid. 

14. C'o~ltracts-Deeds ~ I I B  Co~~zc~u~tces - r l ' imbe t - -Cz~t t i? lg  arld Renlovitlg- 
Rccerter.-A timber contract conrejs all standiug trees a s  realty, 
but when severed they become personalty, and where a time for the 
cutting and remnving of the timber is fixed by the conveyance, a t  
the ~ s p i r a t i o n  thereof such trees serered or standing as are  left 
remaining on the lands are the property of tlie grantor, though the 
conregance does not specify that they shall rel-ert to him. Austi~z 6. 

Brotcn, 624. 

15. Snnzc-Lumber.-Tlie word "timber" which a grantee in a timber 
contract must remore from the lands within a stated time, does not 
include lumber, a manufactured product, and a t  the expiration of 
the period, the grantee may remore the same within a reasonable 
time, unless tlie contract by its terms include? the lumber as well 
as the timber. Ihid. 

16. Snmc- lppcal and Error-Issftc.3.-\There the purchaser under a tim- 
I~er  contract has taken lumber left on the premises by claim and 
delivery, after the time fixed for the removal by him of timber, n-hiell 
he has endeavored to remove within a reasonable time, i t  is rerersi- 
hle error for the court to refuse an issue as  to his title to the timber, 
and sul~mit only ml issue of clamages for its nrongful detention. 
Ibid. 
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C O I \ ' T R A C T S - C ~ ? ~ ~ ~ I L ~ ~ ~ .  
17. Contracts-Enforceable a t  the Death of Either Party--Considerat io~r  

Public Policy.-A contract by the parties that  each should sell cer- 
tain shares of stock in a bniik in which both wen. officials a t  his 
death, upon condition that  either may terminate the agreement upon 
written notice to the other, is upon :i sufficient consideration not 
violi~tive of public policy, and ellforceable according to its terms. 
E'azccett v. Fazcvett, 679. 

18. Same-Wills.-Where a contract expresses itself to be such as  to 
give to  the survivor the right to purchase certain shares of stock of 
the other a t  the latter's death, and is in form a n  eswutory contract, 
it will be construed as  an executory contract and not regarded as  
subject to the law of wills. Ibid. 

10. Same-Estates-Afterbortz Children.-Where a paper-writing is con- 
strued a s  an esecutory contract to take effect a t  the death of either 
party, its terms are not affected by the fact that  -he condition of 
the estate was changed by children born of the decedent after its 
execution, under the law relating to wills. Ibid. 

20. Contracts-Revocation - Cot~ditions-Sotice to T c r m ~ m t c  -\There a 
mutual contract for the sale of shares of stock by o1le of the parties 
to the other a t  the death o either, provides that  each thereof may 
terminate it upon written notice to the other, i t  will be enforced 
according to its terms, and as  a n  executory contract may be enforced 
when such notice of its termination has not been given or affected 
by the change in the circumstances of the parties. (bid. 

21. Coqztf-acts-Erzforccablc a t  Dcatlb of Partu-Frazhd-Euidertce.-JVhere 
the parties have agreed that each would sell to the survivor his 
certain shares of bank stock a t  a fixed price, eriden:e that the sur- 
vivor mas a confidential adviqer of the deceased and as  his esecutor 
advised bis widow taking the estate of her deceased husband, to sell 
a t  the price so fixed by the contract, to which she agreed, is not 
sufficient evidence of fraud on the part of the survioor. Ibid. 

22. Co~ifracts-Fraud-Xis) epresentations-Salc of Stock.--Evidence that  
plaintiff was induced to purchase shares of stock in a finance cor- 
poration being organized by misrepresentations of the agent of de- 
fendant corporation as  to the value of its shares, and that they 
should not be sold to others for less than a sbte(-l price, that  a 
certain person was to give a large part of his time to the corpora- 
tion's business, and that the statute for the sale of shares of this 
character had been complied with, constitutes actionable fraud when 
the representations were false within the knowledge of the defend- 
ant, reasonably relied upon by the plaintiff, and inducing him to 
purchase the shares so offered him. J lcSair  v. Finclnce Co. ,  710. 

23. Contracts - Consideration - Corporations - Auditors. -- -4 contract to 
audit the books of a corporation is not necessarilj unenforceable 
because the corporation may not have been benefited thereby, if the 
auditors have made an esamination of its books and reported to the 
corporation the results thereof. Respess o. Spimting Go.,  810. 

CONTRACTOR. See Blechanics' Liens, 9. 

COSTRADICTION. See Evidence, 10. 
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COSTRIRUTIOS.  See Rills and  Xotes, 3. 

COSTRIRUTORT SEGLIGEKCE.  See Segligence, 1, 11, 14;  Pleadings, 1 ;  
Instructions,  9 ;  Municipal Corporations, 13; Master and  Servant,  12, 
13, 17. 

COSVERSATIOSS. See Evidence, 31. 

COOPERATIVE JIARKETISG.  See Contracts, 11. 

CORPORATIOSS. See Eills  and  Sotes ,  5 :  Jury,  1, 2 ;  Statutes,  6 ;  Deeds 
and  Conveyances, 26, 27 : Contracts, 23. 

1. ('orporations-filt(!res of Stock--Liei!s.-A corporation has  110 lien 
upon i t s  stock o r  diviclrnds dcclarrd thereon fo r  a debt due  by i t s  
sharel~olcler. B(011; v. Schliclltcr, 3.52. 

2. C'o~po~~atio)tn-S1ra1.c~ of Atock-Registered Sharel~olders-Diridei~d.s- 
Xu~lngoncnt.-The stipulations on a certificate of stock issued by 
a corporation t h a t  t he  certificate is  transferable only on the  books 
of t he  corporation 11y the  holder thereof, in person o r  by attorney, 
upon the  surrender of this certificate properly endorsed, i s  for  t he  
protection of the  company, ~ v h i c h  i t  may waive a t  i t s  pleasure, in 
paying di~- idends  t o  i t s  shareholders thus  appearing of record. and  
with refel'ei~ce to i t s  nianagen~eirt a s  a cor l~ora te  entity. I b i d .  

3. C'OI pol crfto?~ s-Plcclrles of S k n ~  c\ of Stock-Tra~lsfer of S l ~ a r c s  ou Cot- 
p n r r c t w ~  Books-E7zdo1 scn~c~r f  111 Bla)~X.-ilcfio~r~.-TT~here t he  regis- 
tered holder of a certificate of sharec of stock in a corporation con- 
taining the  condition t h a t  it is  transferable only on the  books of the  
corl oi:~tion. entloiv.  i t  in hlank. and 1)ledges i t  a s  collateral security 
to  :I note he  has  given to  a third person, snch transferee may main- 
tain i ts  action to  compel the  corporation to  trxnsfcr the  certificates 
oil i t s  hoohs to  him, to  a w i l  hiinwlf of t he  qecurity nnder i t s  termq. 
I b i d .  

4. Cot~po)~c1tio?2s-~ci~.ct~~-Liqllifif~tioll-Trrll!sfer of Shnrcs i n  Bl(r~tk- 
Divide~tds.-\There a corporation in liquidation h a s  through i t s  
receiver pnid dividends upon i t s  stock t o  a shareholder a p l m ~ r i n g  
npo11 the books of the  company. without notice t h a t  snch holder h a s  
eudorsed in blank the  shares  a s  collateral security to  a note h e  has  
given t o  a th i rd  person, t he  corporation i s  not liable t o  such t rans-  
feree fo r  the  dividends i t  has  paid the  registered lidrler of the  
cllares, bnt only fo r  such dividends a s  i t  ha s  continued to  pay a f t e r  
notice. under t he  provisions appearing 011 t h e  face of i ts  t ertificate, 
requiring tha t  a t ranqfr r  of t he  shares  must he nmde on i t s  own 
bookc, etc. I h i d .  

5. Corporation* - Co~?f~-ctcf.q - Sfockho1der.s - Directors - Principal attd 
Agolt-Ratificcctio?z.-TTherc several of t h e  stockholders of a corpora- 
tion agree with public accountants t o  make a n  audi t  of t he  corpora- 
tion's hooks, submit t he  proposition to  a meeting of the  stockholders 
who approve, t he  aud i t  i s  made and the  corporation receives t he  
audit ,  t he  objection ib untenable t h a t  t he  directors had not passed 
thereon, ant1 the  corporation is hound t o  the  payment of the  price 
of the  audit. IZcspc.ss z'. Spiil~iirrg Co., S09. 
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6. Samc-Neetit~gs-major it^ Vote.--Only a majority of the stockholders 
a t  a meeting lawfully held is necessary to ratify an  act of several 
stockholders in employing public accountants to audit  the  books of 
the corporation. Ibid. 

7. Corporationx-Stockholders - Resolutions--Pwol Evidence.-The min- 
utes of the stockholders of a corporation a re  the  best evidence of a 
resolution upon the complete subject-matter, and in the  absence of 
f raud or  mistake, may not be varied or contradicted by parol er i -  
dence, or  esplainecl contrary to the  plain meaning of the words usetl 
therein. Ibid. 

CORRECTIOS. See Instructions, 10. 

CORRORORATIOS. See Evidence, 14, 40 : Appeal and Error  12 : Intosicat-  
ing  Liquor, 2. 

COSTS. See Statutes. 5. 
1. Costs -Actions - I n  Z~orma Pauperis - Courts - Discaretion.--In an  

action brought in forma pazcperis, i t  i s  within the power and clis- 
cretion of the trial  judge a t  any time during the trial  to t ax  the 
costs against  plaintiff if unsuccessful in his action, the  plaintiff'i 
remedy being by motion to r e t a s  the  costs if so advised. 1i7hedbcc 
@. Rufln,  2%. 

COUNSEL. See Trials,  1. 

COUNTERCLAIM. See Evidence, 29 ; Vendor and Purchaser. 4 ; Demurrer,  2. 

COUSTIES. See Physicians and Surgeons, 4 :  Liens, 1 ; Appeal and Error ,  31. 

COUNTS. See Appeal and Error ,  39. 

COUSTT COhIhIISSIOSERS. See Physicians and Surgeons, 4.: Highways, 7. 

COURT'S. See Actions, 2, 5 ;  Commerce, 1 : Costs. 1 ; Commissioners, 3 ;  
Judgments, 6 ,  11, 21 ; Negligence, 7 ; Municipal Corpo-ations, 3, 17 ; 
Removal of Causes, 1, 6 ;  Ranks and Ranking, 1; Pleadings, 3 ;  Trusts,  
1, 4 ;  Criminal Law, 4, 11, 11; Statutes,  5, 10;  Appeal and Error ,  27, 
34;  Evidence. 39; Clerks of Court, 3. 

1. Cozirt.~ - Township Com?nissioners - Powers-Ultt'a T'ives Acts.-The 
courts h a r e  the  power to  restrain the  u l t ra  vires act  of the board of 
township commissioners. Cobicrn v. Comrs. of Swain, 69. 

2. Courts -Jurisdiction - -4ctions - Common Law - Commerce-Master 
and  Servant.-The courts of this Sta te  liave jurisd ction over a n  
action a t  c o m m ~ n  law to recover damages for a negligent injury upon 
i t s  citizen and resident, incnrred while engaged in in t ras ta te  com- 
merce, under a contract of employment made there,  though such 
other s ta te  had a workman's compensation s ta tu te  tha t  would bar 
the  plaintiff's r ight of recovery. Johnsou v. R. R., 75. 

3. Coitrts-Itistrrtctio~ts-l~et~dict-Evidece-~~rdeiz of Prcof.--The court 
cannot direct a verdict for  a par ty  upon whom rests the burden of 
proof. 17arn Mills v. drmstrong,  125. 

4. Coi~t~ts-Jto.isdi~tiot~-Ecidctt~e-A~ons!~it-Trials-State Courts-Fed- 
era1 Courts - Federal Emplovers' Liability Act. - Cn defendant's 
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motion as  of nonsuit in an action brought in the State court under 
the E'ederal Employers' Liability Act, the rule in our jurisdictio~~ 
that the evidence is to be construed in the light most favorable to 
the plaintiff applies. Soutl~zcell v. R. R., 153. 

5. Courts - Sonresident Owners of Property - Presuntptfowo - Jurisdic- 
tion.-A nonresident owning property subject to the jurisdiction of 
our courts acquires and holds the title subject to our laws, and is 
affected with notice of a n  action involving the title from the issuance 
of the sum~nons l)ersonally serred, or the completion of the services 
by publication when the statute is applicable. Foster v. Allison Cor- 
poration, 167. 

6. Courts - Proceedings -Parties- Presumptions.-Where a party has 
been brought into court by the personal service of a summons, or 
voluntarily does so as  a party defendant, he is  resumed to take 
notice of all the various legal steps in the proceedings, and when he 
seeks to  have a judgment therein rendered set aside after notice, etc., 
lie mmist show the surprise, mistake or excusable neglect necessary 
for his purpose within one year, under the prorisions of C. S., 600. 
Ibid. 

7. Conrts - Jurisdiction - Clerks of Court - Dismissal of Appeal - Re- 
mrcnd.+\'Vhere the clerk of the Superior Court has denied plaintiff's 
motion for judgment for the want of an answer, and pcrn~itted the 
answer to be filed, and the Superior Court judge has dismissed the 
plaintiff's appeal, i t  is equivalent to an order remanding the cause to 
the clerk. Hotcard v. Hinson, 366. 

8. Courts -Pleadings - D'iscretionary Power.-The broad discretionary 
power given by the statute to the trial judge to permit the filing of 
pleadings, is not affected by the separate jurisdiction given by statute 
to the Superior Court. 3 C. S., 509, 536. Ibid. 

9. ,Same-Appeal.-Where the defendant has filed petition to transfer a 
cause to another county for trial, and thereafter, and after the time 
to auswer before the clerk has expired, the clerk permits the answer 
to he filed and declines to sign judgment by default for plaintiff, on 
plaintiff's appeal : Held, the judge could exercise the discretion 
given him by the statute to permit the answer to be filed after the 
time for answering had expired. Ihid.  

10. Conrta -Juriadicti@n - Justices' Courts -Appeal - Contract-Tort-- 
Con&itntional Law-Where the record of the justice of the peace 
has been lost, and only the judgment showing a recorerg of the 
jurisdictional amount e r  contractu appears in the trial on appeal, 
upon defendant's motion to dismiss for want of jurisdiction, an 
affidavit of the justice to the effect that the action was in tort is 
not conclusive. Const., Art. IT, sec. 27;  C. S., 1474. Furniture Co. v. 
Clark, 369. 

11. Same-Pleadings-Contracts-Tort.--To sustain jurisdiction over the 
subject-matter of an action, the court will liberally construe the 
pleadings in the pleader's favor, and where the question is whether 
a justice of the peace had jurisdiction in contract, and the movant 
contends the rase was ex delicdo, and that it was beyond the juris- 



884 INDEX. 

C O U R T S - - C O ) I ~ ~ ~  ued. 
diction of the justice of the peace, the court will sustain its jurisdic- 
tion if it reasonably appears from the pleadings that  it was tried 
as  cx co,ltrnctu in the justice's court. I b i d .  

19. Cout ts-l)lfo.ior Coitrts-Jurisdictioi! - Constitiitional Latc-Statutes. 
Art. 11, see. 29, of the State Constitution prohibits the Legislature 
from establishing courts inferior to the Superior Zourt, by any 
local, private or special act, and does not apply to increasing the 
jurisdiction of such courts as are already established S. c. Homc, . -r 3 13. 

13. Coto is-Parties-Pleaditzgs-Amcjtdments-Abateme~tt and Revival.- 
In  order to make a complete disposition of a pending action, the trial 
judge may either permit or order those having a material interest 
therein to  be niade parties, aud give thc>m time to file their plead- 
in:.\. when auch (low not substantially c-hange the cause of action. 
C .  S., 446, 547, 460. Borbee v. Caj~nadl~ ,  520. 

14. Sanw-Causes of Action.-Where a party has commenced his action 
concerning an interest in lands, the cause may be coitinued by his 
cuccessors in interest as the real parties in interest, either under the 
original title of the action, or the court in substituting them may 
continue the case in their nanie, and they may with the permission 
of tlie court, adopt the original complaint, or file new p eadings which 
do not substantially change the cause of action. IbiZ.  

15. Courts-SiunicipnE Courts-Criminal Law--Zlisdemeanors-Judgmmtts 
-Waive+-Constitutional Law.-A person on trial for : I  misdemeanor 
( a  disorderly house) in a municipal court with righl of appeal to 
the Superior Court, may waive his constitutional righl to a trial by 
jury by consenting to the judgment therein entered, or by not ap- 
pealing therefrom, and his afterwards employing an attorney and 
moring for the appeal \ ~ i t h i n  the time alloned by the statute appli- 
cable will not affect the fact that he had personally acquiesced in 
tlie judgment entered. Const., Art. I, sec. 13;  C. S., 1528, 1629, 1530, 
1531. S. v. Lakey, 571. 

16. CoicrtsJztrisdictio?t-Probate-Actio??e.-A lost will can only be re- 
stored as  the law prescribes, and the courts cannot acluire jurisdic- 
tion orer the subject-matter otherwise. Bnwcett v. Fazucett, 679. 

17. Courts-Public Peace.-The public peace should not be jeopardized by 
permitting individuals to redress their own wrongs wh?n they might 
obtain adequate security by resorting to  courts of justice. S, v. 
Brown, 419. 

COVENAR'TS. See Deeds and Conreym~ces, 1, 2, 26, 30;  Pleadings, 9. 

CREDITORS. See Judgments, 7. 

CRIMINAL IKTENT.  See Criminal Law, 2 .  

CRIMINAL LAW. See Receiving Stolen Goods, 1, 2 ;  Public Accountants, 1 ;  
Divorce, 1 ;  Automobiles, 5 ;  Courts, 1 5 ;  Appeal and Error, 28. 

1. Criminal Law-El;idettce-Participatio11-No~~suit.-Evid1?nce that  the 
defendant was in the company of others who burglarized a store, 
and participated or aided therein while waiting on the outside dur- 
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ing the time when the felonious act was committed, i.; sufficient to 
deny defendant's motion as  of nonsuit, the jury t o  pasq upon and 
determine its weight and credibility. S. v. Hofoar6, 213. 

2 .  Crimtnnl IJaw - Llutonto7~rlf~s - Rwklcss Drzri~ty - Cr~rntltal T)ifent.- 
Upon a trial under an indictment mith three counts: assault with a 
deadly weapon. an automobile; operating a motor vehicle on a 
public highway under the influence of intoxicating liquor; and reck- 
lessly, and in breach of C. S .  2615, wherein it  was admitted by the 
State that there n a i  no e\ idence of intentional assault, and the jury 
having returued for their verdict that  defendant "mas guilty of a n  
assault, but not with reckless driving": Held, the admission and 
the rerdict on the last two counts dispelled the element of criminal 
negligence and criminal intent, and a conviction on the first count 
will not be sustained. S. c. Rawli)lgs, 265. 

3. Crtminal Law--Jlcdgtne~~ts-Verdicf-P~ini.sh~me~~t-DeatW-Htat~ites- 
Cotzstituttoncrl Late.-IVhere death is imposed by statute nuder the 
provisions of our C'onstitution. Art. XI, see. 2 ,  there is no discretion- 
ary power vested in the trial judge, and upon a conviction the p r e  
scribed punishment fol1o~-s and the sentence must be imposed 
accordingly. C. S., 4200. S .  c. Jlatthews, 378. 

4. Same-Judgmcr~fs-Cortrf~9-Discreth - Capital Fc1onics.-Upon the 
conviction of a crime made punishable by death, and the jury have 
incorporated in their verdict a recommenclation of mercy, of their 
own T olition and without an intimation or instruction by the judge 
the words of recommendation are  regarded as  snrplnsage, and the 
judgment must be that of death in accordance mith the command of 
the statute. C. S., 4200, 4657, 4665. Ibid.  

5. Same-lnutr1ictioits-.4ppeal attd Er~w.-Where in considering their 
verdict for a homicide involving a capital felony, the jury send the 
sheriff to  the trial judge to inquire a s  to whether they can return a 
rerdict with recommendation for mercy, and the judge sends back 
word they can do so, immediately followed by a rerdict of murder 
in the first degree with the recommendations for mercy by the court, 
i t  is a clear inference that the jury or some of them, had agreed 
upon the instruction of the court, and that they understood that the 
court had the power to exercise clemency, and constitutes preju- 
dicial error to the prisoner on trial for his life. Ib id .  

6. Criminal Law-Pu~iishme)tt-Discretio~z of Cou~t.-The trial judge 
has no discretionary power 01 er the punishment to be imposed against 
an offender of the criminal law, except where such ib permitted or 
prescribed by statute in sentrnces carrying a punishment less than 
death, to be found in statutes fixing a maximum and minimum im- 
prisonment. Ib id .  

7. Criminal Lntc-Trinls-Presence of Priso)ier-I~aioer -Tpon the trial 
of capital felc~nies, the prisoner may not na i l  e the right he has to be 
present a t  each step of the trial. in homicides in less degree he may 
waive this right personally, and in case of misd~meanors it may be 
done by his attorney representing him therein. I b i d .  

8. Criminal Lato-Co~lstitzltio~tal Law-T'oluufan~ Testimony of Offender 
-Et-idence.-The evidence in criminal prosecutionq that may not be 
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received from the offender, is such as  is compulsorj., aud does not 
apply to one volunteering his testimony and willingly giving it. S. v .  
Luquirt?, 480. 

9. Same-Waiver.--An offender against the criminal law relating to pro- 
hibition, may waive his constitutional right not t o  give evidence 
that would tend to incriminate himself by his volui~tary act in so 
doing. Zbid. 

10. Criminal Law-Burden of Proof-Presumptiorz of Znnc~cencc-Self-De- 
fen8e.-The presumption of innocence remains with the defendant 
in a criminal action throughout the trial, and upon evidence tending 
to show that the defendant cut the prosecuting witness with a knife, 
i t  is  reversible error for the trial judge to instruct the jury that  she 
must prore self-defense to a moral certainty by her evidence tending 
to sustain it. S. v. Simmerson, 614. 

11. Crimiltal Lnzr-Courte-;Turisdiction-Parties-Ecide?tce-Zndicfment. 
A conviction of a criminal offense must be by a court of competent 
jurisdiction over the offense and the party charged tkerewith, which 
should be sufficiently charged in every material part by the indict- 
ment, with evidence sufficient to support a conriction, and the person 
thus tried must be properly made a defendant in the action, with 
the right to be heard therein. 8. r .  Ferguson, 668. 

12. Criminnl LG~L-Z~~dictmnt-Offense Charged-Reference to Statute.-- 
One chwrged with a criminal offense has the right to be informed by 
the allegations of the indictment of the specific offens+, or the neces- 
sary ingredients thereof, and an indictment which does not sub- 
stantially conform to the statute, and fails in this respect, is in- 
sufficient for ,? convirtion though th'e statute is referred to in the 
indictment. 3 C. S., 4437(a), 6 2 . 3 .  R. v. Rnllangw. 700. 

13. Criminal Late-Indictment-"Feloniou~"-Votio?zs-Arrest of Judg- 
melbt-Appeal and Emor.-Where a statute makes t s  violation a 
felony, it is necessary for a conriction thereunder twit the indict- 
ment use the word "feloniously" a s  a part of the description of the 
offense, and where i t  appears on appeal that this has uot been done, 
the Supreme Court will grant a n  arrest of judgment upon motion 
therein made for the first time, for an arrest of judgment. S. e. 
Llriukley, 7@. 

14. Criminal Lnw-Zndictment-Proof-Va?~iance-Amendm~~nts-Courts.- 
In a criminal action the defendant has the constitutio la1 right to be 
informed of the offense for which he is to be tried, mid a conviction 
may not he had when there i". fatal variance betw13en the charge 
in the indictment and the proof; and the court is without power to 
permit the State to amend the indictment to  conform lo the evidence 
on the trial, without consent of defendant. S. v. Corpwing, 751. 

15. Same-Worthless Checks-Statutes.--111 indictment c h ~ r g i n g  the de- 
fendant with obtaining money on a day named by the issuance of a 
worthless check in violation of our statute, and evidence that i t  was 
given for the hire of an automobile, ten days later, are  a t  f a t d  
variance, and will not support a conviction. Zbid. 
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16. C~.in~irial  Laze-Jail Brcc~kitlg-l?zdictme)~t - Ecidetace-Intent-Qucs- 
tions fo r  Jut-!/-I)~structio)is.--rlider a n  indictment containing sev- 
era l  counts a s  to the  defendant breaking into a jail wherein a yris- 
oner was  confined with the purpose or intent of killing or injuring 
the prisoner, with evidence t h a t  the defendant was t he  leader of 
those who actually broke into the  jail and  searched for  the prisoner, 
etc. :  Held, the question of intent was  one for the  jury, and an  in- 
struction to find the  defendant guilty if the jury believed the evi- 
c1enc.e beyond a reasonable doubt, was not reversible upon the  de- 
fendant's appeal from a general verdict of guilty. S .  c. Banks, 834. 

CROSS-ACTION. See Divorce, 3. 

CROSS-ESAJIISATION. See Eritlence, 1 0 ;  Apl~eal  and Error,  12, 23. 

CCI  TAM ACTIOSS. See Statutes,  7. 

CCUULATIOS. See Wills, 11. 

CUTTISG TIJIBEK. See Contracts, 14. 

D.IMAGES. See Easemrnts,  2 ;  Contracts, 1, 9. 11, 12 ; Evidence, 1 ; Slander 
1 ; Master and Servant, 8, 1 0 ;  Xunicipal Corporations, 1 ;  Xegligence, 9 ;  
Suiqallce, 1 ; Carrier-, 1 ; Injunction, 3 ; Judgments, 9 ; Vendor and 
Purchaser,  1,  2 :  1)eeds and Conreyanceq, 19, 30; Physicians and Sur- 
geons, 5 ; Telegraphs ant1 Telephones, 1. 

1. Dnmrcycc-Lo.sv of P,-ofits.-Where the  plaintiff's established 1)usiness 
has  been impaired by a n  actionable nuisance of the  defendant, evi- 
tlencr of the  loss of profits caused by defendant's ac t  i s  competent 
upon the  question of the  plaintiff's damage to  his property. Cook v. 
Vehotrc, 2. 

2. Drctnagcn-Ezr'de~~cc-Offer of E~,iploljnte)~t.-Up011 the issue of the 
measure of damages in a n  action for a wrongful dea th :  Held, evi- 
dence that   lai in tiff's intestate had received an offer to sing in  a 
c11urc.h choir for  tncnty-four bundrcd tlollars a year,  unaccepted, 
way iiiroiupetent. Ctzr-ptrrto. r. P o ~ c c r  Cu., 130. 

3. Dfct~rrrgc..r-Tl'r-o)~yf~~l Dccrth-Scg71ge~1cc-~1Iensure of Damages.-The 
damages recoverable fo r  the  wrongful death of another negli- 
gently caused, is  the nct prewnt  pecnniary worth of the deceased, 
to be aqe r t a ined  by deducting the probable cost of his omn living 
and his ordinary or  usual expenses, from the probable gross income 
derived from his own exprtionu, bawd upon his life e~pec tancy .  
C. S , 161. Ih td .  

4. Srctr~c-Btntc Rttrfrctes-De~cer~t arid Distrih~ctio>~-Fedeml Statutes.- 
Under our State htatute allowing the recovery of damages for a 
wrongful clrath, the  amonnt is  to he disposed of a s  provided for the  
di\tribntion of personal property in case of intestacy, while under 
the  Federal statute,  the  damages a re  based on the  pecuniary loss of 
those made the  beneficiaries under the provisions of the statute.  
Zhid .  

DAKGER. See Master and  Servant, 14. 

DEAD BODIES. See Cemeteries, 1. 
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DEATH. See Criminal Law, 3 ;  Contracts, 17, 21; Wills, 9. 

DEBT. See Wills, 1 ;  Dower, 2. 

DEBTOR AR'D CREDITOR. See Limitation of Actions. 1. 

DECEASED PERSOSS. See Evidence, 1 2 ;  Limitation of A:tions, 1. 

DECLARATIONS. See Evidence, 7, 13;  Principal and Agent, 4. 

DEEDS ASD CONT'ETAKCES. See Evidence, 7, 24;  Tenants in Common, 
2, 3 ;  Dower, 2 ; Estates, 1, 6,  7 ; Kills,  3; Limitation of Actions, 5 ;  
E q u i t ~ ,  2 ; Taxation, 1 : Bills and Sotes, 10 ; Mortgagee, 3 ; Railroads, 
10;  Reformation of Instruments. 1; Clerks of Court, 4 ;  Contracts, 14; 
hIarried Women, 1 ; Appeal and Error, 37;  Trusts, 3, 5, 6. 

1. Defds and Corweltnuces - Covenajlts - Rc'strictions - Notice - $1 esne 
Co?lve~ja)tces.-IThere a tract of land has been platted and lots laid 
off and sold to purchasers under a general development scheme, con- 
taining covenants in the original deeds restricting the character of 
dwellings to be thereon erected. and excluding stores, hospitals, etc., 
and the original plats and conveyances hare been duly registered, 
subsequent purchasers or grantees of these lots take with notice of 
the covenants in the original deeds, and are  bound by them, though 
they may claim title through a mesne conveyance in which these 
covenants were omitted. Bailey v. Jackson, 61. 

2. Same-Omission of Covenant in Some of the Deeds.-The fact that in 
a general land development scheme of the sale of a tract of land 
into lots, one of the original deeds omits certain covenants restrict- 
ing the character of the buildings, etc., to be erected thereon, doe5 
not affect the covenants in respect thereto contained generally in the 
deeds to other lots embraced in the general plan ot' development. 
Ibid. 

3. Same-Parties-Privies - I I ~  junction - Sclio?u.-Where a grantee of 
lands laid off and sold into lots in a land development scheme, is 
bound by covenanth in his deed a s  to the character of dwellings to 
be erected on the lots, general to those of other purchasers, he may 
restrain other grantees from breaching like covenants likewise con- 
tained in their deeds. Ibid. 

4. Same-PcrpetuaZ Restrictio~ls-P~cblic Policy.-Where a deed in a di- 
vision of land into lots under :i general residential scheme, contains 
covenants running perpetually with the lands as  to the character of 
residences to be erected thereon, the covenant will nclt be declared 
invalid as being against l~ublic policy unless and uiltil conditions 
arise which would render the covenants objectionable fcr that reason. 
Ihid. 

5. Same-Residences-Apart?)~c~tt Hofcnes-Words and Phrases.-Where 
lauds are  platted and conveged to purchasers a s  lots, restricting the 
buildings to residential purposes, and escluding those for business, 
hospital and the like: Held. the use of the word "residence" does 
not necessarily include "apartment houses." Ibid. 

6. Deeds atld ~o1nce~ar~ces-Regist1~1tio)1-Jf~d(11)tet-~aiion of Lands 
-XoticeP~crchnser  f o r  Falrie--Eqtcit2/-Stat1~tes.-Where an heir 
a t  lam of an original owner of lands has a reserved mineral interest 
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in his recorded deed to lands, and is not estopped to assert his title 
by partition proceedings duly had, his successoils in title a re  not 
estopped from assertii~g title thereto against subsequelit purchasers 
from the other heirs a t  law, they having acquired with notice by 
registration of the o r i ~ i n a l  deed from the common source of title. 
and the proceedings in partition. C. S.. 3309. Triist Co. r .  TT~ntt.  
134. 

7. Deeds and Co)t1)ey~1)i~~~s-h'~id~nce-Rou?~darie~s-Locatioi1 of Calls.- 
Where there are t n o  identical points called for in the boundaries 
determining the loots ill quo. the location of which is determinative 
of the issue, it  is competent for a party to show in favor of his title 
the true location of the point called for. Pace v. M c d d o ~ ,  137. 

8. Deeds and Co?~t~e~a)tccs-Boundfzrie~~-E2:id~i1ce-Qt~e~tio)? for J?~ry.- 
Where the true dividing line between adjoining owners of land is in 
dispute in locating the locus ?)L quo. and the call therefor in the 
deeds is clear and unambiguous, it  only leaves for the determination 
of the jury, upon the evidence, the location of the line according to 
the boundary given in the instrument. TVoodard v. Hnrrcll, 194. 

Statute of Frauds.-\There the parties have not agreed upon the true 
dividing line between their adjoining lands, but have c ~ m p r o m i ~ e d  
by par01 upon a dividing line to be observed, evidence of this agree- 
ment is incompetent ill all action subsc~quently brought in which the 
true dividing line is a t  iswe, i t  bring reql ired that the agreement ah 
to the line settled oil be reduced to writiug under the Statute of 
Frauds. Ihid.  

Sam+Ejectn~en t--.-tct ions-H~ode~ of Proof-Ti tle.-The plaintiff in 
ejectment must recover. if a t  all, upon the strength of his o~vii 
title under the evidence, and not upon the weakness of the evidence 
of that  of his adversary. Ibid. 

Dceds a)id Con.cc~/a?icr~.s-Inconn?iqt~)~t  or T7ayue Descriptions i)t Pnrt- 
Reference to Former Tlceds-Inte?tt.-TVhere in an action to recover 
lands the right of a party depends upon a deed in his chain of title 
wherein a vague boundary give11 does not include the locus i n  quo, 
but in this deed reference is made to a description in a former deed 
in his chain of title, which does not definitely include the locus in  quo, 
the deed with these seeming contradictioils will be interpreted to 
ascertain the intent of the parties, and effect will be given to the 
reference to the former deed. in determining the question of adverse 
possession under %even )ear.. color from a c.oinmon sollrce. I'cnnli 1 %  

Battle, 220. 

Same-Et?idc)~ce-Locntiott of I,ocus i r ~  Quo-Qu~stious for Jury.- 
TVherc a definite call in a' deed renders certain another and vague 
call thereill, it is for tlie jury to determine whether the l o o ~ s  i ? ~  quo. 
under the evidenre, falls within the land.: clescribrd in the conre3 - 
ance. Ibid. 

Samr-Lappage-4dvei.s~ IJosue . ss io~~-Li i~ t i to t to~~ of Actions-Stipe- 
rior Title-B~~rden of Proof.-Where the locuc iu quo is contained 
in a lappage in tlie rleicription of the deeds of rival claimants, and 
one of them clniinq title by nttverse posse~sion under color, and the 
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other shows a superior claim under his chain of t i t le from a common 
source, the  possession of the  former is deemed to be under tlie t i t le 
of the  latter,  and the  burden is  upon him to show li t le by adverse 
possession a s  claimed by him. Ibid. 

14. Deeds and  Conve~a~zccs-Mortgages-Desct iptions-Bo,~ndaries-Parol 
Evidence.--A description in a mortgage to  a life es ta te  in  lands a s  
being in a certain county and township, containln;: twenty acres 
more or  less, a par t  of a certain estate, and giving the names 
of two parties whose lands join i t :  Hc'ld, sufficient to admit parol 
evidence to  A t  the locus in  qiro to the  description in the  instrument, 
and is not void for vagueness of description. C. S., F a .  Bissette v .  
Stricliland, 260. 

15. Same-Evidcnre of Ido!tificatio)t-deleage.-Held, e ~ ~ i d e n c e  in this 
case tending to  show tha t  tlie mortgagor of the  lands  owned only one 
t rac t  of land, that  i t  identified the  locrts i r ~  quo by two adjoining 
owners, is  sufficient, though the number of acres aclually conveyed 
slightly exceeded the number given in the  conveyance‘. Ibid. 

16.- Deeds a n d  Co)lve~/tr~?ces-No)-tgngcs-"ldjoir,i~tg" Lands-Boitndarieu 
-Statutes.-IVhere the word "acljoining" is used in gi1:ing the  owners 
of land, i t  has  t& significance of giving the boundar~es  to the locus 
irh quo. C. S., 992. Ibid. 

17. Derds  and Co~tl;t.~lat~ces-Tinzbe,- Decds-Co)ltr(tcfs-C'1zilateral and 
Bi la tera l   contract^-Optiorrs--Considcrat~o~t - Ptcrchtcscr.s.-The ex- 
tension periotl contained in a deed to timber growing upon lands a r e  
options or  unilateral contracts, and requires the payment of the con- 
sideration within tlie period stated in  the deed to make them ese- 
cuted bilateral contracts, and is pajable  to the  purchaser of the  
lands nnder a decvl with covenant? and warranty  of title registered 
prior t o  the  t ime the  vendee has  exercised his optirn of purchase. 
Timber Po. v. Bruan, 171 K. C'., 265:  Timber Co. v. Wclls. 171 S. C., 
264, cited and npplied Bennett  ?'. Lnmhrr  Po., 423. 

18. Deeds and Conve~nnccs-Timber-Estc)i?io~t I ' ~ t . i o d - ( ~ o ~ ~ . ~ i d e r r c f i r n -  
Prcltmcnt-Time tha Essence.-To enforce against  the  grantor a n  
option of a n  extension period for cutt ing and removing growing tini- 
I ~ e r  sold upon lands,  i t  ~ n n s t  he esercised hy the  purchaser by pay- 
inq the consideration within the t ime cpecifietl in thrb contract, and 
time will he deemed to he of the  essence of tlie contract. Eluington 
a. Shingle Co., 513. 

10. Same-Offcr nftcr E.?pimtion of E ~ t o l s i o t i  I'criod-Dr wages-RigAts 
trnd Rcmedics-Motiz'r,-The o1)tioner of an es tens  on periotl for 
cutt ing and removing timher growing upon lands is  within his legal 
r ights in tendering the  pnyment requiretl bg the contract, after t h r  
time therein stipulated ant1 required, without liability to the grantor 
for dan~nges  hy r eawn  of caucing without personal interference a 
l~roposetl purchaser from the  la t ter  to refuse to accept a proposition 
he had made for  the  timher, the  subject of the option, whatever the  
ulterior motive the optionee may have had. Ibid. 

20. Deed8 and Co~lveyrc ncca-Hitaband rt~r (1 Wife-Probate--Pet tificatcs.- 
A deed from a ~na r r i ed  woman to her  liuubantl of her separate lands 
is void, when not made in accordance with the  requirement of 
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statute that  the prohate officer certify in the certificate of probate, 
that at the time of its execution and the wife's privy esamination, 
the coiireyance was not unreasonable or injurious to her. C. S., 

.%15. Barbee v. Bftmpasa, 521. 

21. Dccda and. Conrc/lccncea - "Color" - d d c o . ~  Possession - Btcrdcn of 
Proof.-The hurden of proof is on the party to the actiou clainiing 
title to lands by adrerse 1)ossession under color, to prove sufficient 
legal possession to ripe11 his title. Ibid. 

22. ,Vrctn.e-Hu.?bn~~d r r ~ d  1T'if e-Tcncr,~ t b~ fhe C ~ r f  e.u~.-Without evidence 
to the contrary, the possession of the husband of lauds of his de- 
ceased wife as  tt*ilant 11y the curtesy. is not adverse, and mill not 
ripen title in him, for tlie time of such lw~ssession, or for those 
claiming nuder hiin. Ibid.  

23. Deeds arid C'o~fceycrwts - Adcerse Possessiort -- Color - Legal Title- 
Pr.c~sccrizptio~ls.-The lmssession of lands is l~resnmed to be held 
under tlie true legal title. Ibid. 

24. Deed.? ntld Cot~ce!/nr~ces-H~lsbn~rrl nr~d Wife-Sftrf ictcs-Probate-Title 
-.4tlrcrne I'ossesnior~.-A conreyniice of lier land hy the wife to  her 
hnsbantl directly or ill trust for him, is roid xhen riot probated in 
accortlance with the express 11rovision of C .  S., 2515; though in proper 
instances it may riprn title ill him as  color by sufficient adverse 
possession. Gurt~ci. v. Horwo. 6". 

25. Ao~rre-ll'r~csfs-Evide1~cc-l'lcrcdi11gs-I1~sfructioizs-lppeu1 and Er~ot ' .  
\There from the complaint in e~ ideuce  i t  alJpears that a deetl from 
the wife to her hushand not probated in accordance with C. S., 17515, 
was given to direst the legal title to lands held i11 trust by her for 
lier l lusha~~tl,  it is rerersihle error for the trial judge to instruct 
the jury that the wife's tleed being roid, they shonlil answer the 
issue i ~ s  to the title for tlie plaintiffs, cli~iming as  her heirs a t  law 
a ~ a i n s t  tlie heirs a t  law of her liusband, the defendants in the 
action. Ihid. 

26. Dccds n ~ t d  ('o~rz'c!/rt)icc.s - Rcs11'irfiorts - Covcl~cc~rfs - D'ecelopn~ent- 
Co~.porcctioita.-JVI1ere a corporation has derelopetl snhurban prop- 
erty ant1 sold it to various ~ ~ a ~ . c l ~ n s n s  with coreuants and restric- 
tions in some of the deeds as  to the class of resitleiices to be built 
thereoil, I ~ u t  under no general sclicliie in this respect, the right to 
enforce these restrictions rests only with the corporation, and not 
with the purchasers of lots who hare  taken title from the corljora- 
tiou. Thonrc~s 1'. K o y o s ,  7%. 

27. Sn~?~e-Cor~po~ 'rr t i c i t~-Di~~.uo l f~ t io )~  - T ~ ~ t s t e e . ? - ~ u r ' c i c o ~ ~ , s l ~ i ~ ~ - I ~ c l e c ~ ~ s e s -  
L'o~lsid<>ratior~.-Upon tlie dissolution of a corporation that  has de- 
reloped mil  sold land illto lots without a general scheme for re- 
strictions upon the class of buildi~igs to be erected, but some of the 
tleetls iriren 11s it contaii~ restrictions, upon the dissolution of the 
company, trustees duly appointed to wind up its affairs, mag execute 
a valid reIease to a purchaser under a deetl containing the  covenant, 
and the trustees holding such right a s  joint tenants in dissolution, 
the release thereof by the surr i ror  is ralid :unI enforceable. On 
this appeal, the question of a raluahle consideration is not presented. 
Ibid. 
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2s. Deeds and Conceyances-Restraint on Slienation-Title.-Restrictions 

contained in a clause in a deed to lands that  they should not be 
conveyed to any one during the life of two of the grantees, are  void 
as  an attempted restraint upon alienation, and tlw grantees may 
convey an absolute fee-simple title, upon the principle that an un- 
qualified restraint on alienation, annexed to a grant in fee, is void, 
being repugnant to the estate granted. Combs v. Paul, 789. 

29. Deeds and Conceyances - Eascments - Water Supply--Land Develop- 
mcnt-Resercntion In Dee&--Auctio?r8ales.--Where land is subdi- 
vided into lots and sold with reference to a recorded plat, reserving 
in the owners a lot on which there is a water supply, and it is an- 
nounced a t  the public sale that  this water supply was available to 
purchasers of the other lots, and conveyances are  made with reference 
thereto, and recorded, and thereafter the reserved Lot is also con- 
veyed by deed reciting that the water supply thereon was available 
to the other purchasers, the reserved lot so acquired is subject to 
the condition imposed thereon. Bla?tl;emhip v. Dowtin, 790. 

30. Deeds and Conveyn?zces-Coce?tants-TVarranty-Equity-Rescission- 
Cancellation-Evidence-Damages-Contracts-Fa and Mistake.- 
Where a grantee has accepted a deed to lands, with full knowledge 
of an outstanding life estate, but containing a warranty and cove- 
nants against the claims of other persons, there being no evidence 
of fraud or mistake that would vitiate the conveyance, the grantee 
must abide by the plain and unambiguous terms of the deed, and 
is not entitled to the equitable relief of rescission a l d  cancellation. 
or damages a s  for a breach of covenants and warranty. The grantee 
must rely on the contract, the covenants in the dl?ed. Potter v. 
Jliller, 814. 

DEFAULT. See Judgments, 9, 19. 

DEFECTS. See Interpleader, 1 ; Municipal Corporations, 12. 

DELEGATION OF POWER. See Commissioners, 1. 

DELIVERY. See Contracts, 2 ;  Rills of Lading. 1 ; Bills rmd Notes, 17; 
Gifts, 2. 

DEMAND. See Pleadings, 2. 

DEMURRER, See Removal of Caases, 2 ;  Pleadings, 8, 10, 12;  hlunicipal 
Corporations, 19. 

1. L)cm~4rrrr-AppeaGRecersnl.-JVhere a demurrer o w  tenus is sus- 
tained in the inferior court, and the exceptions thereto sustained 
in the Superior Court, i ts effect is to overrule the demurrer. Real 
Estate Co. v. Fowler, 616. 

2. Demrrwer - Pleadings - Counterclaim.-Tpon plaintiff'ls demurrer to 
defendant's counterclaim, every material allegation therein is to be 
taken a s  established. Ib id .  

3. Demurrer-Jlisjoinder-Principcfl and Srwt:t~.--Where two causes are 
alleged in an action against the surety arising under the same bond, 
a demurrer by the surety for misjoinder of parties and causes of 
action is  bad. S.  v. Deposit Co., 643. 
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DEPOSITIOSS.  See Evidence, 36. 

DEPOSITS. See Judgments, 18; Mortgages, 5. 

DESCENT AND DISTRIBUTION. See Married Women, 1 ;  Adoption, 1 ;  
Damages, 4 ;  Estates,  4 ; Judgments, 15;  R'egligence, 9 ;  W7ills, G .  

1. Descant a~zd Distrzbutio.n--Statzctes-Husbatzd atod Wife-Pareitt a n d  
Child--Aba~ldonmant-Ubvorce.-\There the  husband has  abandoned 
his wife and infant  child, and the  wife has  obtained a divorce, and 
n.hile still an  infant a recovery is  had for i t s  wrongful death by her 
mother, who has  again married, and has  qualified a s  a d m i n i s t r a t r i ~  
of her infant child, under the provisions of C. S., 137, subsec. 6, 
castiiie the  inhclritnnre upon the  fa ther  and mother under stated 
conditions when both a r e  living, the  fa ther  i s  entitled to  half the 
nioney recovered by the mother for  the  wrongfnl death of their  
infant child, though under a separate s ta tu te  he has  lost the right 
to i t s  care  and custody by a former adjudication of the court in the 
wife's action for  divorce.  aver^ v. Brantley,  3%. 

2. Deccmt  nnd Distribution - Cotltracts - Co~csideratiotz-E8tntes.-The 
settlement of the  es ta te  of a deceased f a the r  by his children a s  
heirs a t  law, upon writ ten agreement a s  to  their  respective shares, 
and allomiug to one of them moneys advanced to his fa ther  during 
the  latter's lifetime, ic: upon a sufficient legal consideration, and i11 

the absence of f raud,  i s  enforceable in our courts. Tine v. Hicks,  
609. 

3. Snmc-Principal and Agent-Acceptance of Benefits.-Where one of 
the  heirs a t  law of a deceased person has  not signed a written agree- 
ment purporting to be a settlement of t he  estate, and afterwardc; 
accepts from a n  agent appointed therein her proportionate pa r t  of 
the proceeds of the sale of certain lands therein provided for,  with 
full k~lowledge of the facts,  she is thereby bound by i t s  terms. Zbid. 

DESCRIPTIOSS.  See Deeds and Conreyances, 11, 14 

DETERMINABLE ISSUE. S ~ P  Bills and Xotes, 11. 

DETOURS. See Government. 2. 

DEVISAVIT VEL SOX. See JVills, 7. 

DEVISES. See Will% 1, 11;  Estates. 7 

DIRECTING VERDICT. See Bills and Sotes,  9 ;  Contracts, 9 ;  Illstrue- 
tions, 8. 

DIRECTORS. See Corporations, 5. 

DISABILITY. See Insurance, 2. 

DISCHARGE. See Master and Servant, 7. 

DISCRETION. See Commissioners, 2 ; Criminal Law, 4 ; Municipal Corpora- 
tions, 2 ;  Costs, l ; Courts, 8. 

DISCRETIOX OF' COURT. See Appeal and Error,  10, 16;  Evidence, 35;  
Trials,  2 ;  Removal of Causes, 3 ;  Criminal Law, 6 ;  Highways, 7. 

DISMISSAL. See Apl)eal and Error ,  5, 25, 35;  Go~ernmen t ,  7 ;  Courts, 7. 
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DISSOLUTION. See Deeds and Conveyances, 27. 

DISTRIBCTIOS. See Judgments, 7. 

DIVERSE CITIZEKSHIP. See Removal of Causes, 1. 

DIVIDENDS. See Corporations, 2 ,  4. 

DIVISION. See Tenants in Common, 3; Appeal and Error, 39. 

DIVORCE. See Descent and Distribution, 1. 
1. Divorce-Stat~~tes-Husbaltd and U'ife-Neparatio~f-Criminal Law.- 

A separation by the husband from his wife for a period of five years 
by reason of his incarceration for the commission of a crime, under 
sentence of a court, is not sufficient for the wife to obtain a divorce 
a vinculo, under our statute. Sitterson v. Sitterso~l, 319. 

2. Divorce-Alimonv-Statutes - Pleudi?~gs-dllegatio?~s.--The complaint 
must allege facts sufficient to constitute a good cause of action under 
the provisions of C. S., 1667, when the wife proceeds thereunder, for 
the court to allow her from the estate or earnings of her husband 
a reasonable support and counsel fees, and when the wife alleges 
only that she has left her husband because he failed to fulfill his 
promise to supply her with certain conveniences, i t  is insufficient. 
Vc.l.lautcs 1'. .tlcVrc~icrs. 740. 

3.  Same-Common Luw - Husbritrd's Cross-Bctioiz - Appeal and Error- 
Procedure.-The provisions of C. S., 1667, are cumulative to the rights 
of the wife a t  common law for alimony pendente lite, and when the 
coplmon-law right thereto is available to her in her husband's cross- 
action for divorce, C. S., 1666, i t  is necessary for the trial judge on 
appeal to the Supreme Court to find the facts upon wh.ch he bases his 
order, and where it does not appear that  the order for alimony has 
been made in the wife's suit under C. S., 1667, or the husband's cross- 
action, C. S., 1666, and i t  does not appear that the wife was thereto 
entitled, the order will be reversed and remanded to be further pro- 
ceeded with. Ibid. 

4. Same.-The voluntary abandonment by the wife of her husband 
without legal justification, will not entitle her to nlimony in her 
suit for divorce from bed and board, under the provisions of C. S., 
1660(1). Ibid. 

DOCKETISG. See Appeal and Error, 32. 
1. Dmw-Iitchoute arld C o n s u m a t e  Right.-The right cf dower of the 

wife in the lands of her husband is inchoate during his life, which 
becomes consummate in his widow a t  his death. G,.iflr~ v. Grifln, 227. 

2. Same-Deedx amd Co8?ve?/o?ices - J I o r t g c ~ y ~ . ~  - Collateral Security for  
Husband's Debt.-The wife by joining in her husblnd's mortgage 
given on his lands, may convey an additional security to  his debt, 
her inchoate right of dower. C. S., 4102. Ibid. 

3. Same-Foreclosure.-A deed of trust give11 by the husband and joined 
in by the wife unreservedly of her inchoate right of dower, may be 
foreclosed under its terms and conditions to pay off the debt it  
secures, and completely bar the inchoate right of dower. I6 id .  
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1)OCKETINC:-Continzted. 
4. Same-Equity.-Equity will not interfere in behalf of the wife who 

has unreservedly joined in a mortgage on her husband's lands, to 
restrain the sale according to the terms of the instrument, by first 
ordering a foreclosure sale of the lands outside of the wife's inchoate 
interest, and if not sufficient, subject her interest to snle for the 
payment of her husband's debt. Ib id .  

DUE CARE. See Municipal Corporations, 8. 

DUE COURSE. See Bills and Xotes, 1, 2, 22; Evidence, 11. 

DUE PROCESS OF LAW. See Master and Servant, 15. 

DUTIES. See hIaster and Servant, 15. 

EASEJIEKTS. See Railroads, 1, 4 ;  Deeds and Conveyances, 29. 

1. E'asemo~fv-Co)zdemnution-Rights of Way - Statutes-Prereqtiirite- 
1'rocedtire.-It is not required of a quasi public-service corporation 
authorized to condemn land under the l~rovisions of C. S., 1706, that 
it  first endeavored to agree with the owners, when it is made to 
appear that  infants have an interest therein, and otherwise that a 
title to the lands could not be acquired in this way. Power C o .  v. 
.lloses, 744. 

2. Easements-Cartwuys - Adz;erse Z7scr - Obstructiotzs-Bctiol~s-Dam 
ages.-The use of a cartway over the lands of another, although for 
more than twenty years, is not sufficient, alone, to vest title thereto, 
and in the absence of evidence that such use was adverse, an action 
against the owner of the land for damages for the obstruction of 
the cartway will not lie. TVeacer '. Pitts, 747. 

EJECTMEST. See Deeds and Conveyances, 10; Limitation of Actions. 5. 
1. Ejectment-l'itle-"Color"-E~idence-LandLord artd Te?tnnt-Instrue 

tions-Appeal and Error.-Where the plaintiff in ejectment has 
shown paper title by mesne conveyances from a State grant of the 
lands in controversy, and the defendant, claiming under sufficient 
evidence of adverse possession with and without color, C. S., 428, 
430, and denies a lease introduced by the plaintiff to the defendant's 
~redecessor in tit le: Held, reversible error for the court to instruct 
the jury that defendant's possession is conclusively presumed to 
be that of a tenant for twenty years under the provisions of C. S., 
433, elid escludr evidence of ownership of his predecessor in title 
(luring the continunlice of the lease ant1 for twenty years thereafter. 
Power Go. v. Taylor, 329. 

2. Same-Landlord and Tenctnt -Leases - Evidence-Issues-Questions 
for Jurfj.-Where the defendant in ejectment claims the locus in qtro 
by sufficient evidence of adverse possession with and without "color," 
as against plaintiff's chain of paper title, and the defendant denies 
the genuineness of a lease to his predecessor which the plaintiff has 
introduced, an issue of fact is raised for the determination of the 
jury. Ibid. 
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3. Same-Statutes-Limitation of Actions-Presumptions.--The presump- 
tion that the possession of the landlord is that  of the tenant who 
has entered under him until the expiration of twenty years from 
the termination of the tenancy, etc., exists no longer than the period 
provided by the statute. Ibid. 

ELECTRICITY. 
1. Electricit~-~e~ligence-Evidence-iVonsctit.-Evidence that a n  elec- 

tric power company furnished a lower voltage of electricity for do- 
mestic purposes by transferring it  from wires carrying: a higher and 
deadly voltage, and that  p la in t i r s  intestate, his wife, was killed 
by this higher voltage passing along the wires in her home, while 
engaged in her domestic duties : Held, sufficient of defendant's 
actionable negligence to deny its motion as  of nonsuit. Carpenter v. 
Power Co., 130. 

DJIPLOYER ASD EJIPLOYEE. See Master and Servant, 3, 5, '', 9, 15, 16, 15 ; 
Damages, 2 ; Torts, 3, 4. 

ESDORSEJIEST. See Corporations, 3 ;  Bills and Notes, 21. 

ENDORSER. See Bills and Sotes, 3, 8, 22. 

ESTRT. See Judgments, 18. 
1. Entry Z-pon Land of Another.-Entry upoil the land of another and 

abatement of a private nuisance thereon by the injured party with- 
out suit may usually be regarded as  a remedy which recessity alone 
indulges in cases of great emergency, in which the ordinary remedy 
would not be effectual. S. v. Brown, 419. 

EQUITY. See Deeds and Conveyances, 6, 30; Trusts, 4 ;  Dower, 4; Injunc- 
tion, 2, 4 ; Mortgages, 1 ; Bills and Notes, 3 ; Judgments, 15; Parties, 2 ;  
Taxation, 5; Reformation of Instruments, 1; Mines ant1 Minerals, 3. 

1. Equitl~--Requisites of Estoppel in  Pais.-It is necessary to an equi- 
table estoppel in pais that the party claiming i t  has relied on the 
act of the party sought to be estopped, to  his own disadvantage, 
which mould not otherwise have occurred. Trust Co. 1). TYvatt, 133. 

2. Eguitp-Deeds and Conveyamxs-Reformation of Deedt<-Evidence- 
Q u e s t i o ? ~ ~  for  Jurl~-.-Equity will reform or correct a (deed to lands 
on the ground of mutual mistake of the parties, or the mistake of 
the draftsman in incorporating other lands of the owner not intended 
to be conveyed, on strong, cogent and convincing proof, which upon 
conflicting evidence is a question for the jury. Lee v. Brotherhood, 
359. 

3. Same-Registration.-Equity will not correct a deed to lands for mis- 
take or inadvertence of the parties a s  against a subsequently made 
deed of the same land from the same grantor, but prior in registra- 
tion. Ibid. 

4. Same-Znted-Evidence.-Upon the question of the mutual mistake 
of the parties in a suit to reform a deed, par01 evidence of the owner 
of his intent to  have excepted the locus in quo from the lands con- 
veyed in the deed the subject of the suit is competent. Ibid. 
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ESTATES. See Wills, 2, 4, 9;  Trusts, 2 ;  Descent and Distribution, 2. 
1. Estates-7Vills-Remainders - C'ontingent Limitations - Title-Vested 

Zntcrcsts-Deeds and Cowveyanecs.-where there is a devise of an 
estate in remainder, a deed by the life tenant and remainderman 
will not convey an indefeasible title, where the title is not vested 
in the remainderman a t  the death of the testator, but is contingent 
upon their surviving the testator, the interest of those who are dead 
limited over to their heirs. Mercer v. Downs, 203. 

2. Estntes-IZemazndersLVestcd and Cotztingolt Interests.-A limitation 
over by d e ~ i s e  creates a vested remainder, when the remainderman 
takes a present estate; and a contingrnt estate when the remainder- 
man takes the possibility or prospect of an estate thereunder. Ibid. 

3. Same-Hetrs.-h devise of an estate for life to the testator's wife 
"xnd a t  her death to go to our surriring children or their heirs": 
Held, the children or takers in remainder, take an estate contingent 
upon their surviving their mother, the interest of those who may 
predecease her going to their respective "heirs." Ibid. 

4. Same-Takers Under the T f  il&-Descent and Distribution.-Where sub- 
stitute or alternate remainders to the testator's children are created 
by a will, upon the happening of the contingency terminating the 
devise a s  to  some, the ulterior takers as  heirs of the d w a s e d  child 
take under the will, and not by descent. Ibid. 

5. Estatcs-Contingent Limitations-Defeasible Fee-Deeda and Conz'ey- 
antes.-A devise to testator's wife for life, remainder to his son. and 
should the son die without bodily heirs, then to the other of testa- 
tor's children: Held, after the death of the life tenant, the son 
took a defeasible fee-simple title contingent upon his dying leaving 
children, the rule in Shelley's case not applying, and a deed from 
the son and the testator's children could not convey a fee simple 
absolute, such being further dependent upon the unascertained con- 
tingency of who would take the estate in the event of the death of 
the son. Vassar v. Vassar, 332. 

6. Estates-Remnindermen-T'ested Interest-Heirs of the Bodu-Chil- 
dren-Rule in Rhelleu's Case.-d conveyance of land to the grantor's 
daughter for life, with remainder over to "the lawful begotten heirs 
of her body," to be held in trust free from the debts of her hus- 
band and "for the special benefit of herself and children": Held, the 
rule in Shelley's case does not apply, and the limitation over is to 
her children, who take a t  once a vested interest not determinable 
upon the contingency of their surviving their mother. Williams 1;. 

Sasser, 453. 

7. Estates - Deeds and Conveyances - Remainders - Vested Znterests- 
WiZls+Devises.-One who takes a vested remainder may dispose of 
the lands by will that  takes effect during the c o n t i n ~ m c e  of the 
preceding life estate, but its enjoyment will be postponed. Ibid. 

8. Estates - Contingent Remainders - Vested Interest - Words of Survi- 
vorship.-Ordinarily where the vesting of an interest in the remain- 
dermari is postponed to the death of the first taker, some expression 
indicating it, or importing survivorship, are  used in the creation of 
the estate. Ib id .  



898 INDEX. 

ESTATES-Contiwed. 
9. Same-Trusts-Postponement of the Possession.-Where from a proper 

interpretation of the instrument creating i t  a remainder in lands is 
vested, a trust imposed that  the estate is to be held for determina- 
tive periods, for the benefit of those taking after the falling in of 
the precedent estate only postpones the absolute ovinership of the 
remaindermen accordingly. Ibid. 

10. Estates - Contingent Limitations - Vesting of Estat~ss - Statutes.- 
Where a t  the time of the execution of her will the testatrix has two 
nieces, the special objects of her bounty, J. and L., the latter a n  
invalid, and gives them her property by will, one-half to each, both 
unmarried, and who survived the testatrix, J.'s half to "revert" to 
L. upon her death, and should L. die "without heirs" her part to 
"go over" to the children of P.: Held, the provision ax to the time of 
the "reversion" of J.'s half of the property has reference to the death 
of J. in the testatrix's lifetime, and thereupon the property vests in 
them, one-half each, it  appearing also as  to L. that, under the terms 
of the will and esisting circumstances, i t  was the tegtatrix's intent. 
Westpeldt v.  Reynolds, 803. 

11. Same.-Where there is ambiguity in a will as  to  the vesting of a n  estate 
devised for life with contillgent limitation over, shall be a t  the death 
of the testatrix or that  of the first taker, under the principle that  
the law favors the early vesting of estates, the former will be taken; 
and where it  clearly appears from the terms of the will and sur- 
rounding circumstances that  this was the intent of the testatrix, i t  
will not be affected by C. S., 1737, by which a contir.gent limitation 
depending upon the dying of a person without heir, etc., is to vest a t  
the death of such person. Ibid. 

ESTATE DT EXTIRETY. See Evidence, 22. 

ESTOPPEL. See Judgments, 4, 13, 15, 17; Parties, 2 ;  Tenar.ts in Common, 
2 ; Evidence, 25 ; Appeal and Error, 19 ; Bills and Notes, 16 ; Equity, 1. 

EVIDEKCE. See Appeal and Error, 1, 2, 3, 12, 13, 15, 21, 22 23, 24, 27, 29, 
31, 36; Bills and Notes 2, 5, 20, 21; Courts, 3, 4 ;  Damages, 2 ;  Deeds 
and Conveyances, 7, 8, 9, 12, 15, 25, 30; Electricity, 1 ;  Homicide, 1, 2 ;  
Instructions, 4, S, 9, 11, 12, 14 ;  Suisance, 2 ;  Master ant1 Servant, 2, 5, 
11, 14; Kegligence, 3, 8, 10, 13, 14; Principal and Agent, 1; Rail- 
roads, 8, 12; Street Railways, 1, 2 ;  Torts, 3 ;  Criminal Law, 1, 8, 
11, 16; Judgments, 18; Xortgages, 1 ;  Equity, 2, 4 ;  R~?ceiving Stolen 
Goods, 1, 2 ;  Highways, 2 ;  Verdict, 1 ;  Ejectment, 1, 2 ;  Principal and 
Agent, 3, 4 ;  Homestead, 1 ; Photographs, 1 ;  Couspiracj, 1 ;  Trials, 3 ;  
Actions, 4 ;  Banks and Ranking, 5; Intosicating Liquor, 1, 2, 3 ;  Physi- 
cians and Surgeons, 3 ;  Tenants in Common, 5 ;  Vendor and Purchaser, 
3 ; Contracts, 21 ; Constitutional Law, 1, 2 ; Reforma~ion of Instru- 
ments, 3 ; Automobiles, 8 ; Fraud, 2 ; Health, 7 ; Parol Eiidence. 

1. Evidence-Damages-Suisance-Health.-Where the plaintiff's action 
is for damages for injury to the ralue of his water mill caused by 
the emptying of sewage by a city into the mill stream, evidence of 
the impaired health caused thereby, the defendant's ~ c t  before and 
after its commission, is competent. Cook I - .  Mebntle, :!. 
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2. S a m e Z n j u r y  to Lands-Water Jlil1.-Where the plaintiff has been 
damaged by the defendant city emptying its sewage into his mill 
stream, in diminution of the value of the mill long since established, 
the damages recoverable extend to the injury caused to the entire 
tract of land, consisting in this case of one hundred and sixty acres. 
Ibid. 

3. Evidet~ce-Prejudice--Appeal and Error-Harmless Error.-Where the 
defendant in an action to recover damages for the wrongful death 
of plaintiff's intestate has brought out upon cross-examination that 
the widow and children of the deceased were living in another state, 
a t  hfooseheart, i t  may not sustain its exception to testimony elicited 
by the plaintiff from the same witness as  to what was the "Moose 
Home" on the ground that it  served to prejudice the jury against it, 
as  defendant had also elicited similar facts. Hattea v. Utilities 
Co., 13. 

4. Evidctlce-Sottsuit - Xegligence - Questions for  Jwy.--Upon defend- 
ants' motion as  of nonsuit, the evidence and every reasonable infer- 
ence therefrom is to be construed in the light most favorable to the 
plaintiff, and held in this case, sufficient to be submitted to the jury 
upon the issue of defendants' actionable negligence proximately caus- 
ing the death of plaintiff's intestate. Fowler v. Fibre Co., 42. 

5. E.cide?~ce-Cotttracts-Burde~z of Proof.--Where plaintiff sues for dam- 
ages for defendant's breach of contract in not furnishing cotton of 
a certain length bought under a certain name (Beza), and the evi- 
dence is conflicting, the burden of proof is upon the plaintiff to show 
the breach he alleges. Yarn 31ill.9 v. Armstrong, 125. 

6. Ecideizce-Instr1~ctio?zs-~4ppeal and Error-Prejudice.-Material eri- 
clence upon an issue wrongfully admitted will not be considered as  
nonprejudicial, when emphasized by the judge in his charge to the 
jury. Carpenter v. Power Co., 130. 

7. E't.ide~zcc-Declarations-Deeds nltd Con.r;eya,~ce.s-Title.-In order for 
the declarations of a predecessor in title to he competent upon the 
question of disputed boundaries to laud, in favor of clain~nnt under 
him, it  is necessary for ' the party to show that  the cleclarant was 
dead when such evidence is offered, that he was disinterested a t  the 
time of the declaration, and that it  was made ante Iitem motam or 
before any controversy had arisen which affected his title to the 
lands in dispute. Pace v. AIcAdeiz. 137. 

8. Same Ar~fe Litem Motan&.-The declarations of a predeceswr in title 
as  to the diqputed houndarieq of land are  incompetent, wlwn a t  the 
time they were made another lot of the lands adjoining the locus ~ I L  

quo, and equally affected by the declarations, was in dispute. Ibid. 

9. E1=ide~tcc-Hearsa?l-Questio?~s for  Jury.-Held, under the facts of 
this case, evidence was properly excluded which was to a fact mith- 
out the pcr~onal  knonrledge of the witness, and which was within 
the province of the jury to determine. Ibid. 

10. Eridcncc - Cross-Erwnination - Contradictory Sfateme)~ts of a Wit- 
ness-Q~~csfintts for Jzrrg-370nsuit.-Jl'here a witness has testified 
on cross-examination contradictory of material matters theretofore 



900 INDEX. 

EVIDENCE-Continued. 
testified on direct examination, the weight and credibility of the 
evidence is for the jury, and a motion a s  of nonsuit predicated 
thereon will be denied. Southwell v. K. R., 1%. 

11. Bwidence-Prima Pacie Case - Rebuttal- XegotiabZc Instruments- 
Holder in  Due Course.-Where there is a prima facie case made out 
by one in possession of a negotiable instrument, that  he is  a holder 
thereof in due course, i t  is sufficient to take the case to the jury 
upon the issue, but this presumption may be rebuttl?d by other evi- 
dence. Ins. Co. v. Jones, 156. 

12. Evidence - Deceased Person8 - Transactions and Communicaf ions- 
Statutes.--Where the administrator of the deceased claims that  his 
intestate was a holder of a negotiable instrument ill due course for 
value, and relies upon his intestate's possession to make out a prima 
facie case, it  is not a personal transaction or comnunication with 
the deceased, prohibited by statute, for it  may be shown in rebuttal, 
that  after maturity it was seen in the possession ol: another claim- 
ant  of the title. C. S., 1595. Ibid. 

13. Evidence-iHearsay-DecZaratbts.-The testimony of a witness is 
hearsay and incompetent when its credibility depends upon the 
credibility of another, who is not a witness in th. case, and the 
statement has not been made in the presence of a party to the action 
whose interest is thereby prejudiced. S. v. Lassitw, 210. 

14. Same-Corroborative Testintonu.-Incompetent hearsay evidence can- 
not be rendered competent as  corroborative, when contradictory of 
the testimony i t  is offered to  corroborate. Ibid. 

15. Same-Principal and Agent.-In order to render coripetent declara- 
tions of a supposed agent, the agency must be shown aliunde. Ibid. 

16. Evidence-Questiom for Jury.-The weight of the evidence relative to 
the issues, when more than one reasonable inferenve can be made 
therefrom, is for the jury, though i t  may not be altogether positive 
or may be conflicting. Bissette v. Strickland, 260. 

17. Evidence-Identity.-In an action to recover possession of a diamond 
owned by the plaintiff and a t  the time in the defendmt's possession, 
evidence as  to how and when the plaintiff lost his di,lmond is  imma- 
terial. Young v. Stewart, 297. 

18. Evidence-Exclamations-12es Gestce - Sp0~ztaneity.-Spontaneous dec- 
larations uttered a t  or near the time of an occurrence, when perti- 
nent to the inquiry, are  p a r s  rei gestce. Ibid. 

19. Ezidence-Re8 Qestce-Exclamrrtions.-TTliere the plaintiff has identi- 
fied a diamond ring in defendant's possession, the subject of the 
action, there was evidence that the plaintiff and his wife were to- 
gether when she suddenly exclaimed, "I have lost the set out of 
my ring": Held, not incompetent as  hearsay for Ihe husband to 
testify to this declaration on the trial as  i t  was pars rei gestce. Ibid. 

20. Same-Hearsau.-It is not absolutely required that exclamations must 
be made immediately a t  the time of the occurrence t o  be pars rei 
gestce, though remoteness of time may be considered upon the ques- 
tion as  to whether they were involuntary or narrative. Ibid. 
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21. Evidence-Fin&ings of Fact-Appeal and Error.-The findings of fact 

by the lower court, under agreement of the parties, will not be dis- 
turbed on appeal when supported by sufficient legal evidence. Ran- 
dolph v. Edwards, 334. 

22. Sanw-Husband and Wife-Homestead-Estates by Entireties.-Upon 
the record on this appeal, evidence contained in the judgment of 
former proceedings: Held, sufficient to sustain a finding of fact that  
the locus in  quo was a homestead interest and it  and surplus over 
homestead conveyed by entirety to a husband and wife. Ibid. 

23. Same4udgme7tfs-Execution.-An estate by entireties held by hus- 
band and wife, is not subject to  the debts of either during the life 
of both, except by mutual consent legally given, or subject to esecu- 
tion under judgment against either one. Ibid. 

24. Samc-Deeds and Conveyances.-A deed to lands made to husband 
and wife conveys a n  estate by entireties when there is nothing else 
therein which can be construed to the contrary. Ibid. 

25. Same-Wills-Estoppel-Dissent of Widow.-The right of survivor- 
ship of an estate by entireties is not lost by the wife when she has 
not dissented from her husband's will, attempting to dispose of this 
right, and creates no estoppel on her. Ibid. 

26. Evidence-Witnesses-Inconsistent Testimony-Questions for  Jury.-- 
Where the testimony of a witness a t  the trial of an action is incon- 
sistent, i ts weight and credibility are  for the jury. Lee v. Brother- 
hood, 359. 

27. Evidence-Defendant as  Tfit1~ess-Charncter.-Evi(le11ce of the good 
character of a defendant in a criminal action, who has taken the 
witness stand in his own behalf, may be considered by the jury a s  
not only affecting the credibility of his testimony, but also a s  sub- 
stantive evidence. S. v. Whaley, 388. 

25. Ezjidence-Pleadings-91dntissiotzs.-Ericence offered on the trial of 
an action as  to matters admitted in the pleadings, is irrelevant to  
the issues raised by the pleadings in respect thereto. S.  v. Jfartin, 
401. 

29. E~.idettcc-Counterc1ain~-Pleadings.-Evidence offered to prove an un- 
pleaded counterclaim is properly stricken out by the trial judge on 
motion. Ibid. 

30. Evtdei~ee-hTonsuit-Lat~dlord and Tena~~t-Possessiolz-Title-Trials. 
On a trial on appeal to the Superior Court in a summary action of 
ejectment, where the question involved is whether a tenant holding 
over the possession from a former owner had agreed to pay rent to 
the purchaser, and the evidence is conflicting, the question of juris- 
diction is determined by the answer of the jury to the issue, and a 
motion as  of nonsuit is properly denied. C. S., 567. Carnegie v. 
Perkins, 412. 

31. Evide~ice-Telephoite-Co~zversatiom - Hca~'say-C6reumsta1ztial Evi- 
det1cc.-Where a telephone conrersation is otherwise competent, i t  
ic; not objectionable for a x~itness who has heard it only from one 
end of the line to twtify to what lie had heard, when the spealrer 
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a t  the other end has been sufficiently identified by circumstantial 
evidence, and the part testified to and other circuinstances in evi- 
dence clearly indicate the subject-matter of the conv~?rsation as  bear- 
ing upon certain material facts, though other parts of the conversa- 
tion cannot be given by the witness testifying. Sanders v. Grinn, 
447. 

32. Evidence-iVonsuit.-Upon a motion a s  of nonsuit, the evidence to 
support plaintiff's cause of action is to be taken a s  true, giving him 
the benefit of every reasonable intendment to be deducible there- 
from. Lawshe v. R. R., 473. 

33. Evidence-Pleadings.-It is competent to introduce in evidence dis- 
tinct and separate parts of the adversary's pleadings, without intro- 
ducing other parts thereof qualifying or explaining the subject-mat- 
ter. Sears, Roebuck & Co. v. Banking Co., 500. 

34. Evidence -- Nonezpert Witness - Collective Facts.-L'pon a disputed 
fact upon the question of whether the plaintiff's ow11 negligence con- 
tributed to the injury that had been caused him b.i a defective or 
dangerous place in a street, in an action for damages against a city, 
occurring a t  night a t  a place lighted by electricity, i t  is competent 
for the witness to testify from his own personal observation and 
experience, that the light would have the effect of blinding a person 
under the existing conditions there. Willis v. New E'ern, 508. 

35. Evidence-Discretiow of Court-Leading Questions.-The allowance of 
leading questions is within the sound discretion of the trial judge, 
and not reviewable on appeal. S. v. Buck, 528. 

36. Evidence-Depositbns-Statutee-Actions-Abatement and Revival.- 
Where the deposition de bene esse of the plaintiff in a n  action has 
been taken in accordance with law, C. S., 1821, who has since died, 
but the cause of action survives, i t  may properly be read in evidence 
in behalf of those who survive him in interest, ant1 have properly 
been made parties to the original action. Barbee v. C~znnady, 529. 

37. Evidence-Nonsuit.-Upon a motion as  of nonsuit, tht3 evidence is to  
be taken in the light most favorable to the plaintiff, giving him the 
benefit of every reasonable intendment and inference to be drawn 
therefrom. Boswell v. Hosiery Nills, 549. 

38. Evidence-Questions fo r  Jury-Nonsuit.-Where the plaintiff in an 
action to recover damages from a collision caused b,y the negligence 
of the defendant in operating one of its auto busses zarrying passen- 
gers for  hire, with the automobile which he was driuing, the plain- 
tiff has testified of his own knowledge thai the bus which struck his 
automobile was owned by defendant, the fact that  h: has also testi- 
fied that  the name of the bus was that  of one not owned by the de- 
fendant, and later that  it  was the name of a bus owned by it, and 
being the only evidence on this point, rilises a question for the jury, 
the weight and credibility of the evidence being a question of fact for 
the jury, and not one of law, and a motion as  of nonsuit is properly 
denied. Smith v. Coacl~ Line, 589. 

39. Evidence-Competency - Courts - Preliminaru Questicns-Appeal and 
Error.-The trial judge is required to hear the evi~ience, including 
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that  of the defense, when so  requested, in determining its competency, 
and where in a criminal case the State offers confessions of the 
prisoner with evidence tending to show they mere voluntarily made 
by him, the defendant in his own behalf has the legal right to offer 
evidence to  the contrary, and the judge's refusal to hear him is 
reversible error. S. u. Whitener, 659. 

40. Evidence-Maps-Explanation-Witness - Corroboration-Eubstantive 
Evidence.-A map of a public road and surroundings made by a civil 
engineer showing the conditions under which the collision occurred 
in a negligence action, is competent when testified to by another 
witness as  being a correct representation of the place a t  the time 
of the occurrence, for the purpose of other competent witnesses ex- 
plaining their testimony, though not a s  corroborative evidence. Kep- 
ley v. Kirk, 690. 

41. Evidence - Opinions Upon Collective Facts - Common Knowledge- 
Ordinary Obseraatio?z-Expert Witnesses.-Testimony of a witness 
a s  to his opinion arising from ordinary observation of collective 
facts coming within ordinary experience, is not objectionable, and 
does not require the qualification of the witness a s  an expert. Ibid. 

42. Evidence-Pleadings-In Ezplanation or J1odification.-IVhere in an 
action to recover damages for the negligent killing of the plaintiff's 
intestate, the plaintiff has introduced a part of the answer, the de- 
fendant may introduce other parts in explanation or modification 
thereof. Malcolm v. Cotton L4fills, 727. 

EXCEPTIONS. See Interpleader, 2. 

EXCUSABLE NEGLECT. See Judgments, 8. 

EXECUTORS AND ADMINISTRATORS. See Trusts, 1 ; Actions, 1 ; Bills 
and Notes, 1; Judgments, 7 ;  Limitation of Actions, 1 ;  Negligence, 9 ;  
Abatement and Revival, 1 ;  Married Women, 1. 

EXECUTION. See Evidence, 23. 

EX MERO MOTU. See Arrest of Judgment, 1. 

EXPENSES. See Municipal Corporations, 3. 

EXPLOSIVES. See Negligence, 2. 

EXTEKSION OF' TIME. See Deeds and Coureyances, 18, 19;  Appeal and 
Error, 8 ;  Clerks of Court, 1; Peadings, 3. 

"FAITH AND CREDIT." See Municipal Corporations, 3. 

FAMILY CAR. See Negligence, 16. 

FEDERAL COURTS. See Courts, 4 ;  Remora1 of Causes, 1, 6, 10. 

FEDERAL DECISIOIUS. See Commerce, 1. 

FEDERAL EMPLOYERS' LIABILITY ACT. See Commerce, 1 ; Courts, 4 ;  
Naster and Servant, 5. 

FEDERAL STATUTES. See Damages, 4. 
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FENDERS. See Street Railways, 1, 2. 

FINDINGS. See Evidence, 21;  Appeal and Error, 18, 21, 21. 

FIRES. See Railroads, 6. 

FOOD. See Liens, 3 ; Health, 5. 

FORECLOSURE. See Limitation of Actions, 2 ;  Dower, 3; Landlord and 
Tenant, 1 ;  Trusts, 5. 

FORMER DEEDS. See Deeds and Conveyances, 11. 

FRAUD. See Deeds and Conveyances, 30; Bills and Xotes, 2 ;  Statutes, 7 ;  
Contracts, 3, 21, 22 ;  Judgments, 10;  Conspiracy, 1 ; Principal and 
Agent, 4. 

1. Fraud-In Par i  Delicto-Contract-Sale of Stock-,Statutes.-Where 
the purchase of shares of stock in the forming of a corporation is in- 
duced by the fraudulent representations of the seller amounting to 
actionable fraud, the parties will not be considered 11s in pari delicto 
when the plaintiff was not in a position to know and did not know of 
their falsity, and made demand upon the defendant and brought his 
action within a reasonable time after knowledge th'?reof. YcXl'ai~ v. 
Finance Co., 711. 

2. Fraud-Evidcnce - Promissory Representations - Cowtracts - Sale of 
Shares of Stock.-Representations made to a proposed purchaser of 
stock in the formation of a corporation that as  a fact a certain person 
or persons were to be officers thereof and give a large part of their 
time to the corporation's business, knowingly falsely made, with the 
intent to deceive, and which did induce the purchaser of the shares, 
are  of a subsisting fact, and when fraudulent, are  not to be disre- 
garded a s  promissory representations. Ib id .  

3. Same-Statutes-Blue-SL1/ Law-Burdm of Proof.--A purchaser of 
shares of stock may recover damages upon the falsl? representations 
of the seller that all of the provisions of the BlueSky Lam, C. S., 
6367, had been complied with, with the burden of proof on the 
purchaser, the plaintiff in the action, to show his damages arising 
therefrom. Ibid. 

FRAUDULENT JOINDER. See Removal of Causes, 1. 

FREIGHT. See Carriers, 1. 

FROST FOOT RULE. See Nunicipal Corporations, 2, 16. 

FUXDS. See Mechanics' Liens, 9. 

GAME. See Injunction, 4. 

1. Game - Hunting. - Neither residents of the State nor nonresidents 
thereof have a right to hunt game except a s  is conferred by the 
State, and the Legislature has the constitutional authority to regulate 
or prohibit hunting, to fix licenses therefor upon the ps yment of money, 
ant1 grm%illy to regulate huntinfr, makinr the riolwtioli of statutes on 
the subject a criminal offense and punishable. Nowe v. Bell, 305. 
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GAME-Cothtinued. 
2. Same-Police Regulat ions-StatuteMhe imposition by statute of a 

license fee for hunting game comes within the police powers of the 
State, and is not a revenue measure on the subject of taxation. Ibid. 

3. Game-Constitutional Law-Statutas-Sevwal Readkngs-"Aye" w d  
"So" Vote.-h statute regulating the hunting of game and imposing 
a privilege fee therefor, is not required by our Constitution for its 
validity to pass on several days in each branch of the Legislature, 
with "aye" and "no" vote taken on its several readings. Ibid. 

4. Same-Property Rights.-A resident of the State who has no property 
in a county subject to legal game laws and regulations is  not deprived 
of any right absolute or relative because of the local regulations 
of game requiring the payment for the privilege of hunting and making 
a violation of the law a criminal offense. Zbid. 

GIFTS. See Bills and Notes,.20, 21. 
I. Gifts-Bills and Motes-Segotiable Instruments-Husband and Wife.- 

Where the wife asserts ownership of a note a s  a gift from her insane 
husband, she must show both an intent to transfer the title and an 

'act designated to effectuate the intent. Rosenmann v. BeLk-Willicums 
C'o., 494. 

2. Same-Delivery-Presumptions-Requests for Instructions-Appeal and 
Error.-Where the wife, the plaintiff in the action, asserts ownership 
of the note in controversy a s  a gift from her insane husband, and 
there is evidence tending to show that she acquired possession from 
his guardian and not from him, the question of his intent is one for 
the jury, and a requested instruction that  the endorsement of the 
note by the husband to the wife raised a presumption of a gift, and 
that he, if the evidence is  believed, delivered i t  to a bank for  her 
benefit when pledging it  a s  collateral to his own note, is properly 
refused. Zbid. 

GOODS. See Contracts, 2 ;  Bills of Lading, 1. 

GOT'ERNMEXT. See Health, 2 ;  Municipal Corporations, 5, 7, 20. 
1. Goaernment-State Highmay Commission-Torts - Trespass - County 

Highway Cornmissio?~.-The State Highway Commission is a n  unin- 
corporated agency of the State to perform specific duties in relation 
to the highways of the State, and is not liable in damages for the torts 
of its subagencies, and an action may not be maintained against it  
or a county acting thereunder in trespassing upon the lands of a 
private owner, or for the faulty construction of its drains, or the 
taking of a part of the lands of such owner for the use of the highway, 
the remedy prescribed by the statute being exclusive. Latham v. 
Highway Cmmission, 141. 

2. Government-State Highway Commission-High~ag8-Detours.-The 
State Highway Commission, as  a governmental agency, is not subject 
to an action in tort for damages by the owner for the temporary 
taking of a part of his lands for a necessary detour for travel upon 
the State's highnay. Jennings v. State  Highway Commission, and 
Latham v. State Highzcay Commission, nppli~cl. Davis 21. Highzca~ 
Commission, 146. 
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3. Government-Claim Against State-Recommendatory Powers of Su- 
preme Court-Constitutional Law.-The original juisdiction given 
the Supreme Court to pass upon claims against the 3tate or its sub- 
ordinate agencies of government, which are  not subject to suit or 
execution under judgment, are  recommendatory to the Legislature 
only, a s  to the matters of law involved upon facts agreed to, or made 
to appear, and this Court does not pass upon conflicting evidence to 
determine the facts a t  issue. Const., Art. IV, sec. 9. Dredging Co. u. 
State, 243. 

4. Some-Original Jurisdiction.-The powers given the Supreme Court 
of the State to recommend to the Legislature the payment of claims 
against the State is original and exclusive. Ibid. 

5. Government-Suits-Actions.-Neither the State nor its subordinate 
agencies of government may be subject to suits or actions against 
it or them in its own courts or the courts of other states. Ibid. 

6. Government - Claime Against State  - Recommendation of Supreme 
Court-Questions of Law.-The Supreme Court will not recommend 
to the Legislature the payment of a claim against :he State, when 
no questions of law are  involved, or when such questims are  resolved 
against the claimant. Ibid. 

7. Same-Dismiasa1.-Where i t  is made to appear to the Supreme Court 
that  a claimant against the State seeking the recommendatory juris- 
diction of the Court is not entitled under its contract with a sub- 
ordinate agency of the State to a favorable consideration, or to have 
its contract reformed in equity, and has taken the State's voucher 
in full payment, and has received the money therefor there is shown 
no legal right to have the claim recommended by the Supreme Court, 
and the action will be dismissed. Ibid. 

GUARANTORS. See Bills and Notes, 22. 

HARMLESS ERROR. See Appeal and Error, 1,15, 22, 23; Evidence, 3 ; Trials, 
1 ; Mortgages, 1 ; Instructions, 5, 8, 9. 

HEALTH. See Evidence, 1 ; Insurance, 1 ; Municipal Corporal ions, 15. 
1. Public Health-Water and Watercourses -Municipal Corporations - 

Sewage-Cities and Towns-Nuisance-Pollution of Stream. -The 
pollution of a stream by a municipality emptying its sewage therein, 
.causing damage to a lower proprietor, affecting the operation of his 
water mill operated for gain by impairing the health of his employees 
thereat, subjects the municipality to an action by the lower proprietor 
for damages by the nuisance thereby caused. Cook v. Mebane, 1. 

2. Bame-Constitutional Law-State Board of Health - Government. - 
Where a municipality empties its sewage into a stream, to the damage 
of the lower proprietor thereon, directly causing ill health to the 
lower proprietor and his family, and to those operating: his water mill 
thereon, to the substantial impairment of its value, is the taking of 
private property for public use inhibited by the organic law, without 
just compensation, and the municipality is liable to  the lower proprie- 
tor for damage to his property he has sustained, caused by the 
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HEALTH-Continued. 
nuisance, and the approval of this method by the State Board of 
Health, as  it  may affect the public health is no valid defense to the 
action. Ibid. 

3. Health-Cattle-Quarantine-Tick Eradicat ion-StatuteMne who is 
notified by the local quarantine inspector to have his cattle dipped 
in a vat properly charged with chemical solution to eradicate cattle 
tick and prevent its spread, C. S., 4895(q), may not disregard the 
notice solely upon the ground that  it  was improper for his stock and 
would amount to cruelty to animals that  would render him liable to 
indictment under the provisions of another criminal statute, and thus 
determine the matter for himself against the judgment of the officials 
in charge of the enforcement of the quarantine laws in this respect. 
S. v. Maultsby, 482. 

4. Same-Constitutional Law.-Our statute requiring the dipping of cat- 
tle in a medicated vat under the direction of a local inspector, is 
constitutional and valid. Ibid. 

5. Health-Food-Cattle-Sales-Implied Warrant?/. - The implied war- 
ranty that foodstuff sold for human consumption carries an implied 
warranty that i t  is wholesome and not deleterious, does not apply 
to a sale thereof for cattle, unaided by statute. Poovey v. Sugar Co., 
722. 

6. Same-Statutes.-Cnder the provisions of our statute, C. S., 4724, 4726, 
4731, there is an implied warranty that foodstuff sold for cattle is 
reasonably fit for the purposes intended, and that  i t  is not composed 
of harmful or deleterious substances that  will produce injury or 
death to the cattle fed therewith. Ibid. 

7. Same-Evidence-Yonsuit.-Evidence to show an implied warranty that 
foodstuff sold to plaintiff was not harmful for cattle ; that he had fed 
this with other foodstuff to his cattle, and some died of ptomaine 
poison, together with evidence of a chemical analysis by the State 
chemist showing that the foodstuff complained of was harmless, etc.: 
Held, insufficient to be submitted to the jury upon the issue. Ibid. 

HEARSAY EVIDENCE. See Evidence, 9, 13, 20, 31; Negligence. 8. 

HEIRS. See Estates, 3, 6 ;  Wills, 9. 

HIGHWAYS. See Appeal and Error, 31 ; Municipal Corporations, 20, 21, 23 ; 
Statutes, 12. 

1. Highwa~s-Contracts-Principal and Surety-Bonds-Board and Pro- 
vision8 for  Laborers and Livestock-Material and Labor.-Under the 
provisions of a surety bond given to the State Highway Commission 
by a contractor for a public highway, that  the contractor would pay 
every person furnishing material or performing any labor in and 
about the construction of said highway, the board furnished by the 
contractor to the laborers or workmen, and the hay, etc., furnished 
to the livestock, come within the meaning of the language employed 
when necessary to the prosecution of the work contracted for, and the 
surety is liable for this payment. Plyler 1;. Elliott, 54. 

2. Highways-Contracfs-3fatem'almen-RejectioInspection - E ~ i d e m e  
-Burden of Proof.--Where a surety bond covers material furnished 



INDEX. 

HIGHWAYS-Continued. 
to a contractor to  build a highway for the State Highway Commission, 
and liability is denied on the ground that it  was refused by the Com- 
mission's engineer, i t  is a question for the jury to determine on con- 
flicting evidence, whether the contractor has reject~?d the material 
before the engineer had been given an opportunit:~ to inspect it. 
@ravel Co. v. Casualty Co., 313. 

3. Highways-Materialmen-Principal and Xu?-ety-Contracts.-Where the 
payment for material furnished for the building of tt state highway 
is embraced by the surety bond of the contractor, i t  is not required 
that the material furnisher prove that i t  was used in the construction, 
it  being required only that  he show that i t  was furnished under con- 
tract with the contractor to build the highway, and that  the contractor 
is  liable for its payment. The analogy to the lien statutes, pointed 
out by Brogdem, J. Ibid. 

4. Roads and Highways - State  Highwau Commission -- Principal and 
Surety-Materialmen-Labor-Assignment of Claims - Contracts. - 
Where under the written terms of a Mnd given by a contractor for the 
building of a road project to the State Highway C'ommission, the 
surety is obligated to pay for the labor on and the materials furnished 
therefor, the assignment of the moneys due or to become due the 
contractor under his contract advanced for the purpose stated is 
valid, and upon compliance with the statute as  to ,lotice, etc., the 
assignee may recover out of the moneys withheld by the State High- 
way Commission and due the contractor paid over, under bond for its 
repayment, to the surety on the bond. Trust Co. 9. Porter, 672. 

5. Roads and Highways-State Highway CommissioniLabor-Material- 
men-Principal and Stwety-Assignment of Clah.--The contractor 
for the building of a state highway gave bond to the State Highway 
Commission conditioned, among other things, for the payment for 
the labor and the material used in the project: Held, an assignment 
by the contractor of moneys due or to become due him under the 
contract to one furnishing money for the payment of such labor and 
material, was contemplated by the bond and included in the liability 
of the surety thereon. Ibid. 

6. Roads and Highways - Taxation - Statutes - Constit ~ t i o n a l  Law - 
Bonds-"Secessary Expenses."-The building of public highways by 
a county is a "necessary expense" within the meaning of our Constitu- 
tion, and does not require, for the validity of the staiute, that it  be 
approved by the voters. Const., Art. VII, sec. 7. Ellis v. Greenc, 561. 

7. Highways-County Commission~rs-Discretionary Powers-Statutes.- 
The powers given to county commissioners over public highways, 
Const., Art. VII, sec. 2, may be taken away from them and conferred 
by statute upon other political agencies of the State, and such agencies 
may be deprived of the discretionary powers conferred by C. S., 1297, 
etc. Day v. Comrs. of Yadkin, 780. 

8. Same-Constitutional Law-Local and Special Laws.-While authority 
given by statute to a county or  other political agency of a state, to 
issue bonds or impose taxation for highways in  aid to their main- 
tenance or construction, is not direct, local or special legislation as  
is ~rollibitecl by the amendment to our Constitution, Art. 11, sec. 29, 
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it is otherwise where the statute directs the building of a bridge a t  a 
sl~ecified place across a stream between two counties, and as an inci- 
dent 1)ermits the issuance of bonds or the levying of taxes for the 
purpose, pledging the faith and credit of the State. Ibid. 

HIGHWAY CO1\IJIISSIOS. See Government, 1 ; hlunicipal Corporations, 23. 

HONESTEAD. See Evidence, 2. 
1. Homestead-Partitzon-Tenants in Colnmon - Title - Advcrse Posses- 

sio~+E~fdenct,-Co?~stitutiotlal Law. - The record evidence that a 
homestead had been laid off to the original owner under execution, is 
Held in this action among heirs a t  law sufficient to he submitted to 
the jury \?here some of the tenants in common deny the title of the 
others under claim of ad\erse possession without "color." Ocerton v. 
Highsmith, 376. 

HOMICIDE. See Master and Servant, 5 ;  Trials, 1. 
1. Homicide--3lalrce-EVide~1cc-Sciei~ter-~urder in the First Degree.- 

JThere the evidence on the trial of a homicide that the prisoner, know- 
ing the deceased, an oacer  of the law, had come to arrest him, got a 
shot gun and went up the stairs to the second story of the house, 
loaded the gun and shot and killed the deceased through a hole in the 
floor, evidence that  the prisoner on the preceding night personally 
threatened to "get" the deceased, etc., is competent a s  tending to show 
premeditated malice on the part of the prisoner towards the deceased, 
and objection that the nitness had not heard the whole conversation 
is untenable. S. u. Ballard, 122. 

2. Homicide-3furder-Derzfenses-Suicide-3fental and Phllsical Condi- 
tion of Deceased-Evidence.-Where the evidence is conflicting a s  to 
whether the prisoner on trial for murder shot and killed the deceased, 
or that the deceased committed suicide, it  is reversible error for the 
court to exclude the evidence of the defendant tending to show her 
great depression of mind caused by her pregnancy, an unmarried 

and her declared suicidal intent unless the prisoner, the 
putative father, should marry her. 8. v. Prytle, 698. 

3. Same-Suicide-Condition of Nind.-The evidence in defense upon a 
trial for murder, that  the deceased had &ken her own life, which 
excludes the prisoner's guilt, is a complete defense if proved to be true, 
and her declarations tending to show her mental despondency or 
condition of mind, are  not objectionable as  hearsay, and its exclusion 
constitutes error to the defendant's prejudice. Ibid. 

4. Homicide-Jfurder-Znsafiity-Burde?~ of Proof-Preponderance of Evi- 
dence.-The presumption of the continuance of previous insanity relied 
upon by the prisoner as  a defense on his trial for murder, does not 
relieve him of the burden of proving that  he was insane when the 
homicide was committed, by the preponderance of the evidence. S. .t.. 
Jones, 753. 

5. Hom'~de-b~urder-Znsanity-Presumptions-8djudication of Lunacy. 
--Where the prisoner pleads insanity as  a defense for murder, and re- 
lies upon the presumption that  when previously shown to exist i t  con- 
tinues to the time of the homicide, the fact that on a former occasion 
when imprisoned for a felony in another state, the prison physician 
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HOBIICIDE-Continued. 
confined him with the  criminal insane, does not meet our  requirements 
a s  to a n  adjudication of lunacy, and is insufficient alone to raise the  
presumption. Ibid. 

HUR'TISG. See Game, 1. 

HUSBASD A S D  WIFE.  See Dower, 2; Married Women, 1 ;  Divorce, 1, 3 ;  
Evidence, 22 ; Descent and Distribution, 1 ; Deeds and ~Conveyances, 20, 
22, 24; Gifts, 1. 

IDER'TIFICATION. See Deeds and  Conveyances, 16. 

IDENTITY. See Evidence, 17. 

IMPLIED AUTHORITY. See Principal and Agent, 2 ;  Banks and Banking, 3. 

I X P L I E D  COVEKAR'TS. See Mines a n d  Minerals, 1. 

IRIPLIED POWERS. See Municipal Corporations, 23. 

Ih lPLIED PROMISE. See Physicians and Surgeons, 1. 

Ih lPLIED WARRANTY. See Contracts, 8 ;  Health,  5. 

IR'DEPER'DEKT CONTRACTOR. See Negligence, 8. 

INDICTMENT. See Criminal Law, 11, 12, 13, 14, 16. 

I S F E R I O R  COURTS. See Courts, 12. 

IR' FORMA PAUPERIS.  See Costs, 1 ;  Rules of Court, 1. 

INHERITANCE. See Statutes,  2. 

IKJUR'CTION. See Deeds and Conveyances, 3 ;  Taxation, 5 ; A.3peal and Error ,  
31. 

1. Injunction-Bonds-Principal and  Surety-Liability.--'Che provision of 
the s ta tu te  tha t  the plaintiff in injunction give bond is mandatory, the  
amount fised by the judge, conclusive of the  extent of the liability 
thereon, the procedure being for  the defendant to m m e  to have the  
amount increased when he so desires, or  thinks i t  necessary for his 
protection. C. S., 854, 855. iWcAdenw. W'atkins, 105. 

2. Injunction-Equitp-Insolvency.-A restraining order fo r  continuous 
trespass on the lands of another does not necessa r .1~  require t h a t  
plaintiff allege and show insolvency of defendant. Lumber Co. v. 
Coppersmith, 217. 

3. Same-Trespass-Public Benefit-Injury-Damages.-Where the  injury 
is  not irreparable or comparatively insignificant, the  courts will not 
interfere by, injunction against  the continuance of z n  enterprise of 
public interest, pending the  final determination of a n  action for  tres- 
pass. Ibid.  

4. Injzc~~ctio~i-Cfame-Equit~~-Remedies-Suits-Actioz.--The remedy by 
injunction to test the  constitutionality of a local game law, making 
a violation of the s ta tu te  a criminal offense, when property rights 
a r e  not affected, is not open to one who has  not violated the act, the 
remedy being a t  law, upon the  violation of the criminal s ta tu te  
creating the  offense. Moore v. Bell, 306. 
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IKJURP. See Injunctions, 3. 

IK PAR1 DELICTO. See Fraud, 1. 

IK PAR1 JIATERIA. See Statutes, 2, 4. 

IK REM. See Process, 1, 2. 

INSANITY. See Homicide, 4, 5. 

ISSOLVEKCP. See Injunction, 2 ;  Banks and Banking, 1. 

INSPECTION. See Highways, 2. 

INSTRUCTIONS. See Courts, 3 ; Evidence, 6 ; Ejectment, 1 ; Negligence, 7, 
11, 13, 15;  Trials, 1, 4 ;  Verdict, 1 ;  Bills and Kotes, 9 ;  Criminal Law, 
5, 16;  Automobiles, 2 ;  Contracts, 9 ;  Gifts, 2 ;  Intoxicating Liquor, 2, 4 ;  
Deeds arid Conveyances, 2 5 ;  Master and Servant, 15. 

1. Ir~structio.ns-Corwtrued as a Whole-Appeal and Error.-A charge will 
be construed as  a whole in its related parts, and an instruction in 
part that the plaintiff may upon certain evidence recover the entire 
damage sought in the action will not be held for error if so construed 
'it appears that the plahtiff was required to reasonably reduce the 
damage or nuisance, or the injury to his property, which the law 
required under the circumstances. Cook v. Mebane, 2.  

2. I)~strztctions-&petition of Lau-Appeal and Error-Prejudice.-The 
language and method of an instruction rests within the discretion 
of the trial judge, if he colrectly charges the jury upon the law arising 
from the evidence and the pleadings, and his repetition of the law 
favorable to the position of one of the parties does not necessarily 
Constitute reTersible error to the prejudice of the other party. Hancs 
v. Utilities Co., 14. 

3. Iitstructior~sI~ztcrpretatio~liAppeaZ and Error.-Where a charge of 
the court to the jury construed conjunctively as  to its relative parts 
are  correct as a whole, i t  will not be held for error that  taken dis- 
junctively as  to some of its parts, error may be found. Ibid. 

4. I?&structio?zs-Ecidmce-Statzites.-In an action to recover damages for 
the negligent killing of plaintiff's intestate: Held, the charge of the 
judqe to the jury upon the law of negligence, proximate cause and 
contributory negligence met the requirements of C. S., 561, that  the 
court state in  a plain and correct manner the evidence in the case, and 
declare and explain the law arising thereon. Fozcler u. Fibre Co., 42. 

5. Instructions-d pped awl Error  - Harmless Error - Adeerse Posses- 
sion.-Where the defendants claim to be the owners of the locus in  quo 
by twenty years possession without "color," a charse to the jury that 
"such possession must have continued for twenty years and more," is 
rendered harmless when the evidence conclusively shows that it  had 
not continued for twenty years. Overton v. Highsmith, 376. 

6. Znstr1tctions-Contentio?~s-~4ppeal and Error.-The contentions of the 
parties to the action under the evidence is not a necessary part of 
the instructions of the trial judge to the jury upon the law of the case, 
and error committed therein, when not excepted to a t  the time, is 
ortlina~ily not reversible on appeal. C. S., 561. R. z. Trhalc!l, 387. 
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7. Instructiofis-Appeal and. Error.-The charge of the judge to the jury 
upon the issues arising from the pleadings in the case, is to be con- 
strued from its related parts taken as  a whole. S. v. Xartiia, 401. 

8. Instructiom-Limitation of Actions-Evidence-Directhg Verdict- Ap- 
peal and Error-Harndess Error.-An instruction upon the running 
of the statute of limitations directing an answer to the issue, in an 
action alleging conspiracy, is immaterial when the evidence is not 
sufficient to sustain the allegation. S. v. Bartin, 404. .  

9. Inst~,uctio)zs-Appeal and Error-Harmless Error-Xegligence - Con- 
tributory Segligmce-Evidence.-While contributory negligence of a 
plaintiff, employee of defendant lumber company, will bar him of 
recovery for 311 injury negligently inflicted on him, when the prosi- 
mate cause, an instruction to that  effect will not be held for reversi- 
ble error when there is  not introduced upon the trial any evidence 
which tends to show contributory negligence on the plaintiff's part. 
E'ulcher 2;. Lumber Co., 408. 

10. Instructions-Corrections-Appeal and Error-Reversible Error.--An 
incorrect instruction is  not cured by another and correct instruction, 
upon the same phase of the case, and which was nct stated by the 
judge to be a correction of the error, and the jury has been left to 
choose between the two. Warren v. Fertilizer Works, 416. 

11. Instructions- Opifiion Upon the Evidence-Statutes.-Under the facts 
of this case : Held, no reversible error is  found in the instructions to 
the jury under the exception that  the judge had expressed his opinion 
upon the weight and credibility of conflicting evidence contrary to 
C. S., 564. Bowen v. Withaington, 468. 

12. Instructions - Ezidence -Assuming Facts as  Proven - Appeal a n  d 
Error.-An instruction that  assumes a fact proven from conflicting 
evidence, or a fact or facts not in evidence or  in dispute, and draws 
therefrom conclusions which do not necessarily follow, is properly 
refused. Rosenmann v. Belk-Will.iams Co., 494. 

13. Instructions-Requests fo r  Instruction-Appeal and Ewer.-Exceptions 
to the refusal to give requested prayers for instruction substantially 
given in the general charge, will not be sustained on appeal. Zbid. 

14. Instructions-Evidence-Issues-Appeal and Error-S/atutes.-Where 
an instruction upon the law is necessary for the jury to arrive a t  a 
verdict upon a material issue, i t  is the duty of the trial judge to 
charge the law thus arising without a request for spccial instruction 
having been offered and refused. C. S., 564. Stove Works v. Boyd, 
523. 

15. Instructions-Xegligence-Appeal and Error-Reversib le Error  - Re- 
quests for  Instructions-Objections and Exceptions-Statutes.-It is 
reversible error under our statute for the court to fail to charge the 
jury upon the essential elements of the law of negligence material to 
the determination of the issue arising from the evidence in the case, 
without special request so to do, when it appears that the apellant 
was prejudiced thereby, construing the charge contextually as  a whole. 
Hall v. Rhinehart, 685. 
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IKSURAKCE. 
1. Insurance-Accidat-Contracts - Incontestability - Actwl~s - Defew 

ses.-Under the provisions of an accident policy of insurance that the 
policy shall be incontestable after it has been renened beyond the 
first year, except for the nonpayment of premiums, the insurance 
company may not successfully defend upnn the ground of misrepre- 
sentations of the insured in its procurement, a s  to material facts 
which would have governed the company in not issuing the policy 
sued on, after the expiration of one year. 1Vamboldt v. Ins. Co., 32. 

2. Same-Permanent Disability.-Where a policy of insurance specifically 
provides that the permanent loss of the sight of both eyes shall 
constitute a total disability, i t  cannot set u p  a defense that the plain- 
tiff in the action was not totally disabled, but had some earning 
capacity, after his eyesight had completely and permanently failed 
him. Ibid. 

3. Same - "Ride~s" - Supplemental Contracts. - Where riders are  after- 
wards attached to the original policy of insurance as  supplemental con- 
tracts, relating to the date of the original policy contract, the latter 
of \ ~ l ~ i c h  contains a n  incontestable clause after the renewal payment 
after the first year has been paid, and the insured has thereafter by 
one of these renewal contracts or riders increased the insurer's risk 
and paid the additional premium charge therefor, the clause of in- 
contestability in the policy originally issued remains in force unless 
otherwise agreed upon, and does not relate to statements made a t  
the time of the issuance of the rider attached to the policy so as  to 
invalidate the contract for material representations the insured may 
have then made. Zbit l .  

INSURBNCE CO~IAIISSIONER. See Statuteq, 5 

ISTENT. See Bills and Notes, 20; Wills. 1, 3, 9 ; Deeds and Conveyances, 11 ; 
Equity, 4 ; Bills of Lading, 1 ; Mortgages, 3 : Iiailroads, 12 ; Criminal 
Law, 16. 

INTEREST. See Judgments, 11 ; Bills and Notes, 7, 10;  Wills, 5. 
1. Interest-Contracts-Tort-Judgments.-In an action upon contract, 

interest upon its breach maj- be awarded from the time the principal 
sum wa's due thereunder, and in tort, the allowing of interest may 
be made or not as  the jury  sees fit: and where no interest is :~llon-eil 
by the verdict in case of torts the judgment bears interest from the 
first day of the term in which it  was rendered. Sears, Roebuck cC- 
Co. c. Banking Co., 500. 

IKTERPLEADER 
1. Z?~terpleczder-Btfortzc~ atzd Clietat-Snda~its-Defects-TVaicer - Ap-  

peuravtcc.-A party to an action is deemed to hare waived his right 
to object to the sufficiency of an affidavit of an attorney for an inter- 
pleader or intervenor, as  not having been made in accordance n i t h  
the requirements of our statute, by a p ~ e a r i n g  a t  the taking of deposi- 
tions in his behalf and cross-examining his witnesses. C. S., 8.40. 
_411en r. HcHil lm,  517. 

2. Same-OrdersJudgments-Parties-Exceptions.-\\'here the court has 
allowed a third party to interplead and ordered him to be made a 
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party to the action, an appearance of a n  original party to the action 
must first attack the validity of the order If he so desires, and a 
voluntary recognition that the court has acquired jurisdiction of a 
party is conclusive. Zbid. 

ISTERVENING CAUSES. See Kegligence, 6. 

ISTOXICATING LIQUOR. 
1. Intoxicating Liq~~or-Evide~rce-I~it~~euses-Puniuhment-Exemptio~zs- 

Statutes.-The immunity from punishment of an offender against our 
prohibition law when testifying against others charged with the same 
offense, must be claimed by him uuder the 1)rocisions oP C. S., 3411(g), 
which supersedes C. S., 34M, so as  to make our statute conform to 
the Federal Act, whereunder no discovery made by such person 511~11 
be used against him and he shall be altogether pardoned for tlie 
offense done or participated in by him. H. c. Luquire, 479. 

2. Intoxicating Liquor-Spiritttous Liquor-Evider~ce-Presence and Con- 
duct of Defenda~~t-Instructions-rlppeal and Error.-The mere pres- 
ence of the defendant on trial for the riolation of our prohibition law, 
with others, a t  a place where preparations were being made for the 
illicit distilling of intoxicating liquor, may not alone be sumcient to 
convict him, but it may be received with other competent evidence, 
his conduct while being arrested, etc., and under prolwr instructions, 
sustain a verdict against him. S. 2'. Adams, 5%6. 

3. Z?~toxicating Liquor-Spirituous Liquor-Evidence-Sm ell. - Evidence 
that empty cam or containers had tlie smell of ~11iskt.y is coml~etent 
against the defeudant on trial for the riolation of our prohibition 
law, with other relevant evidence. 8. v. Buck, 528. 

4. Same-Corroborcction-In6tructions-Appeal and Error.--The admission 
of corroborative evidence is not error when properly confilled to that 
purpose by the trial judge. Zbid. 

INVESTMENT. See Wills, 3, 5. 

ISVOLUNTARY MASSLAUGHTER. See Automobiles, 4. 

ISSUES. See Appeal and Error, 2, 6, 20, 24, 29; Master and Swvant, 6 ;  Ten- 
ants in Common, 1 : Ejectment, :! ; Trials, 3 : Pleadings, 4 : Instructions, 
1 4 ;  Wills, 7 ;  Contracts, 16. 

JAIL BREAKING. See Criminal Law, 16. 

JUDGE. See Appeal and Error, 8 :  Pleadings, 3. 

JVDGMESTS. See Commissioners, 2 ;  Deeds and Coureyances 6 ;  Limitation 
of Actions, 4 :  Pleadings, 2, 4 ;  Appeal and Error, 6, 16, :!5, 38, 39; Evi- 
dence, 23; Criminal Law. 3, 4 :  Interest. 1 : Interpleader, 2 ;  Claim and 
Delirery, 1: Courts, 1.5: Removal of Causes, 5 ;  Clerks of Court, 2, 2 ;  
Juvenile Courts, 1. 

1. Jlidgments-Co~ldifion-Verdict.-mhere the trial judge has intimated 
lie would let the verdict stand if the defendant against whom the 
verdict was rendered would agree to make certain provisions of the 
sewage into the mill stream of the plaintiff, causing injury to his 
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JUDGMENTS-Continued. 
property, which the defendant refused to do, the judgment upon the 
verdict is not objectionable a s  being conditional. Cook .c. Jlebane, 
2. 

2. Judgments b y  Consent.-A consent judgment is the agreement of the 
parties entered as  a judgment lvith the consent of the court, and is 
binding upon them when  the^ have authority and their consent has 
been properly given. Coburn F. Comrs. of Swain, 68. 

3. Same-Taxpayer-Tow~~hip Commissioners-Hiyhrcays. - The com- 
missioners of a township are without authority to bind the taxpayers 
of a township by a consent judgment as  to the building of a township 
highway, subject to the will of the officials of another state, and 
what their honest belief was is immaterial. Ibid. 

4, Judgments-Consent Judgments-Estoppel-Principal and Surety-Con- 
tracts-Xaterzal Furnishers.-Where the surety on a bond of a con- 
tractor for the erection of a building has taken for his protection a 
note payable to the contractor in a certain sum, and thereafter has 
transferred the note to a material furnisher for \\hose account he n as 
liable as  such suretx, and thereafter in an action to which he n a s  a 
party has agreed to the entry of a consent judgment allowing him 
a credit in a smaller amount: Held, a consent judgment being the 
agreement of the parties entered into v i th  the sanctlon of the court, 
he is estopped from claiming as  a defendant as  surety in an actlun 
upon the contractor's bond, that he was entitled to a credit in a 
larger sum in accordance with the amount paid on the note he had 
taken and assigned to the materialman, the plaintiff in the instant 
case. Enginecrzng Co. 2.. Boyd, 143. 

5. Judgments-Motions to Set Aside-Xotice-Statutes.-C. S., 600, giving 
a party the right to have a judgment set aside through his "mistake, 
inadvertence, surprise or excusable neglect," means personal knonl- 
edge, and applies to judgments regularly entered, and not to irregular 
judgments. Foster v. Allison Corporation, 167. 

6. Judgments-Coment - Contracts - Courts - Uodification. - A  consent 
judgment is the agreement of the parties entered of record with the 
sanction of the judge, and in the absence of fraud or mutual mistake 
cannot be modified by the court without a like consent, and must 
be enforced in accordance with its provisions. Bank v. Uitchell, 190. 

7. Same-Executors and Administrators-Statutes-Creditors-Dist7iblc- 
tion.-Where a consent judgment provides that a commissioner ap- 
pointed for the purpose sell certain lands of a deceased person, and 
pay the net proceeds to the administratrix of the deceased to pay 
the debts of his estate, the distribution of these proceeds are  there- 
under to be made under the provisions of C. S., 93, providing the 
order of payment, and a judgment ordering them to be paid to a 
lien of a judgment creditor on the lands of the estate, adjudging 
it  a prior lien, is reversible error. Ibid. 

8. Judgments-Votion to Set Aside-Excusable A-eglect-Laches.-Where 
a t  the instance of the defendant the time for filing pleadings had been 
extended for more than two Fears from the service of the summons, 
under a n  agreement that he was to pay from time to time certain 
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JUDGMENTS-Continued. 
amounts to plaintiff as  a compromise, and upon his failure to do so he 
had been duly notified that plaintiff \vo11ld pursue her rights in the 
action : Held, upon defendant's failure to make the agreed payments, 
an entry of judgment by default upon failure to file answer to the 
complaint accordingly and aptly filed was not taken through defend- 
ant's surprise or excusable neglect. Perkins v. Sharp, 225. 

9. Judgnzents-Pleadings-Default uud Inquiry-Actions and Defenses- 
Damages.-Where a judgment by default has been taken by plaintiff 
in her action of tort, i t  is open to defendant to resist a recovery for 
the amount of damages, etc., as  claimed by plaintiff, upon the inquiry. 
Ibid. 

10. Judgments Set .4side-Co?tse?~t-Co~ttracts-Fraud-dfu6ual Histake.- 
A consent judgment is the agreement of the parties entered into with 
the sanction of the presiding judge, and may not be set aside, law- 
fully given, in the absence of allegation and proof of fraud or mutual 
mistake. Schofield v. Bacon, 253. 

11. Judgnzents-Consent-Contmts-Padies -- Betieficial Interest - Inde- 
pendent Action-Jurisdiction of Court.-Where the surl?ty on the bond 
for a town is liable for failure of the contractor to pay material 
furnishers for the construction of a light, water and sewerage system, 
and a consent judgment in the Federal Court is entered to pay the 
material furnishers for the work: Held, one of the materialmen who 
was not a party to the action may maintain his action in the State 
Court under the principle that  the judgment was a quasi contract 
made for his benefit. Ibid. 

12. Judgments-Verdict.-The judgment of the court must conform to the 
verdict as  a matter of right to the one in whose favor il. was rendered. 
Sitterson v. Sittwson, 319. 

13. Judgment-Parties-Estoppel.-Parties to :in action who fail to set up 
their rights, which are  included within the scope cf the inquiry, 
a re  thereafter estopped by the judgment from assertiqg them. Ran- 
dolph v. Edwards, 334. 

14. Judgments-Conser&-Attorney and Client.--Where through mistake or 
otherwise an attorney not representing a party to :In action, has  
signed his consent to an order making a temporary reigtraining order 
permanent, the judgment so entered is not binding Lpon the party 
litigant. Greenville v. ,liunford, 373. 

15. Judgments-TVills-Caveat-Equity-Estoppel-Statutes--Descettt and 
Distribution.-Where the father dies leaving a will 1101 providing for 
a posthun~ous child, and the child thereafter files a careat to the 
will and the issue of devisnvit ccl nott has been decided adrersely 
to the child, the position taken by the child that she is entitled to in- 
herit from the father under the canons of descent applicable is not in 
conflict with the position taken as  careator of the will, and the 
judgment in this proceeding does not operate as  an estoppel. Adams v. 
Wilson, 392. 

16. Judgments-Claim and Deliveru-Replecin Rogzd-Statute's.-Where the 
defendant in the action has retained possession of the property in 
claim and delivery, and the plaintiff is successful in the action, the 
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JUDGllENTS-Conti~ued. 
latter is entitled to summarr judgment against the s u r e t ~  on the 
replevin bond given in accordance with the provisions of the statute. 
C. S., 610. Trust Co. v. Hayes, 5-12. 

17. Judgments-Estoppel-Roads and Hightcays - Contracts -Mechanics' 
Ltens.-Where the nonresident contractor for the building of a county 
highway has become insolvent and a receiver for its completion of the 
contract appointed in the state of its residence, and in an ancillary 
proceedings here before the referee in bankruptcy tlie surety on the 
contractor's bond has intervened, and its liability established as  to 
some of the materialmen, the mere fact that  certain materialmen 
haye filed their claim in the original cause and obtained their propor- 
tionate part of their claims out of the funds in court for that purpose, 
does not estop then1 from enforcing their demand against the surety 
on the bond, when not involved in the scope of the inquiry on adjudica- 
tion. Chappell v. Surety Co.. $03. 

1s. Jltdgmcnts-E~btry-Pc~yn~e)%t-Cash Deposit i ) ~  Lieu of Appeal Bond- 
Ecidet~cc-Qilestiot~s for Jury-Burden of Proof.--Where there ap- 
pears an entry on the docket of a judgment in tlie Superior Court of 
"Paid in full," upon conflicting evidence as  to whether the payment 
V H S  of the judgnient or a cash drposit in lieu of appeal bond, the 
question a t  issue is one of fact for the jury, n i t h  the burden on 
defendant asserting that i t  was a cash deposit only. Trust Co, a. 
-11 iller, 787. 

19. Jztdgments - Clerks  of Court -Pleadings - L)efault-Irregular Judg- 
?nej~t.s-Quest~oi~s of Law.-Where the parties are properly before 
the court, and the subject-matter of the action is also jurisdictional 
in the Superior Court, the clerk having authority under the provisions 
of our statute may render a judgment against the plaintiff by default 
for want of a reply to an answer setting up affirmative relief. Finger 
I;. Smith, 818. 

20. Same-Motions.-Where a judgment has been entered contrary to the 
course and practice of the court, and is resisted by a party to the 
action, the remedy is by motion in the cause made within a reason- 
able time after its rendition, and upon denial thereof in the Superior 
Court, by appeal to the Supreme Court. Ibid. 

81. J u d g m e n t s - C o u r t s - J l z i ~ ~ i s d i e t i o ~ V o i d  Judgntenfs.-A judgment is not 
void when rendered in the due course and practice of the courts, in 
the absence of some essential element of jurisdiction of the parties 
and the subject-matter of the action. Ibid. 

JUDGlI1,;STS BY COSSEST. See Judgments. 

JCDGMER'TS SET ASIDE. See Judgments. 

JURISDICTION. See Actions. '7: Courts, 2, 4, 5, 7 ,  10, 12, 16; Government, 
4 ; Judgments, 11, 21 : Removal of Causes, 1, 6, 10 : Banks and Banking, 
1 ;  Pleadings, 3:  Clerks of Court, 2. 3 ;  Juvenile Courts. 1 : Statutes, 9. 

JCRORS. See Jury. 

JVRT. 
1. Jzcry-Qualificatio?~.-Pri?zn'pal and Surety-Corporations-I?~terest.- 

An agent or employee of an indemnity corporation, surety on the plain- 
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tiff's prosecution bond, is incompetent to sit on the j n y  in the trial 
of a n  action to recover damages for a negligent personal injury against 
its principal. Fulcher v. Lumber Co., 408. 

2. Juru-Examination as  to Zn.terest-Corporatiott8-Principal and Suretg 
-Sew Trial-Appeal and Error-Parties.-A party to the action 
may in good faith question a juror being passed upon by him a s  to 
whether the juror was employed by thr  corporation surety on the 
prosecution bond, though the surety is not a proper party to the action, 
and such is insufficient to grant a new trial on appeal Zbid. 

JUSTICES' COURTS. See Banks and Banking, 2 ;  Courts, 10. 

JUVESILE COURTS. See Statutes, 9. 
1. Juf>enile Cot~r t s4~1 , i sd i c t ion -De l inquen t  Children-Guperior Courts- 

Judgmetbts-ddjudicutio11-Statutes.-The juvenile courts of the State 
a re  now given by statute exclusive original jurisdiction of delinquent 
children under sixteen years of age, with grescr ikd procedure by 
which an adjudication may be therein determined. C. S., 5057. 8, u. 
Ferguson, 668. 

KNOWLEDGE. See Eridence, 41; Principal and Agent, 4. 

LABOR. See Mechanics' Liens, 4 ; Highways, 1, 4, 5. 

LACHES. See Appeal and Error, 7, 33; Judgments, 8. 

LASDLORD AND TENANT. See Ejectment, 1, 2 ;  Limitation of Actions, 5 ;  
Evidence, 30 ; Reference, 2. 

1. Landlo1-d and Tennnt-Leases-Rents-Xortgages-Prir~~haser a t  Fore- 
closure Sale.-The purchaser a t  a foreclosure sale of lands subject to 
a lease is entitled to all rents becoming due under tlie lease from 
and after tlie time of' his purchase. Xercer 2;. Bullock, 216. 

2. L a ~ ~ d l o r d  and Tettant-Title-Possessio~&-T7endor and Purchaser-Con- 
tract of Ren-Statutes.-A tenant may not continue in possession 
of the leased premises and deny his landlord's title kly setting up a 
superior or outstanding title in himself, nor where he continues in 
possession under a former owner and contracts with a purchaser to 
pay him rent, can he assert ownership of title in himself. C. S., 1473, 
1476, 1477, 1478. Carnegie v. Perkins, 412. 

LASDS. See Entry, 1 ;  Condemnation, 1 ;  Deeds and Conveyances, 6 ;  Con- 
tracts, 12; Evidence, 2 ;  Tenants in Common, 2, 3. 

LASD DEVELOPMEST. See Deeds and Conveyances, 29. 

LAPPAGE. See Deeds and Conveyances, 13. 

LARCENY. See Receiving Stolen Goods, 1. 

LAWS. See Instructions, 2. 

LEADING QUESTIONS. See Evidence, 35. 

LEASES. See Landlord and Tenant, 1 ;  Ejectment, 2 ;  Reference, 2 ;  Mines 
and Minerals, 1. 
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L E T T E R S  AXD PAPERS. See Constitutional Law, 1. 

LEVY. See Taxation,  2. 

LIABILITY. See Mechanics' Liens, 3 ; Bills and  h'otes, 22. 

LICESSES.  See Negligence, 4 ;  Attorneys, 1 ; Automobiles, 1, 5. 
1. License-Burdetc, of Proof.-17-here the  application for  license to  practice 

law i s  resisted under t he  s t a tu t e  and Rule  of the Supreme Court, the  
applicaut must show tha t  his character i s  of t h a t  quali ty of " u p  
rightuess" t ha t  enti t les him to  h is  license. I n  r e  Applicctnts fo r  
Licenxe, 236. 

L I E S S .  See Corporations, 1 ; Contracts, I1 ; Taxation,  2. 
1. Liots-Vcchut~icu' Lien.s-Roctdu cttzd High walls - Vunicipal Corpol'cr- 

f iot~u-Cuut~ties-Pi.i)tcipal a ~ t d  Surctu-Statrctcs-Limitatio~~ of .I c- 
tiotrs.-Under t he  ~ ~ r o r i s i o n s  of chapter 100, Public Laws of 1923, 
amending C. S., 2445, ell. 150, Public Laws of 1913, and chapter 101, 
Public Laws of 1916, the  bond given to a county bj- the  contractor fo r  
t he  building of a l~ubl ic  highway must be for  the payment of material-  
meu, etc., autl the  s ta tu te  l~resumetl  to be ilicludetl in the  prorisiou of 
the  bond, requiring tha t  t he  amount of claims of th is  character be 
cleterminecl in one suit ,  etc. :  Helrl, i t  was  the  legislative intent not  
to bar  the  rights of sucli claimants af ter  tliree years from the time 
the  materials were furuisl~etl ,  but f rom the  t ime of the  completion 
of the  entire coutract, and  the  principle t ha t  suit  upon the  surety 
bond (uuder  sea l )  is  limited a s  t o  i ts  con~~nencemen t  by the  limitation 
of tllc r ight of iwtioli against  tlie princiyal. does not apply. Chappell 
c. h'urcty Co., 704. 

2 .  Sctmt-Actiorts Pcndi)ry.-The prorisiolls of chaljter 100, Public Laws 
of 1923, t ha t  i t s  requirements a s  to t he  liability of t he  contractor's 
boiid for  tlie coi~struction of a county l~igli \ray shall not affect es is t -  
ing suits ,  applies to  the  remeily, and does not relate to  those who have 
furnished material  for the  constructiou of the highway before the  en- 
actment of the  s ta tu te ,  but have no action 11entling a t  t ha t  time. 
Iliid. 

3. Liois-Mechunics' Lier1.s-Jlnfo'ie~l-Fctd fo r  Teant8.-Feed fo r  teams 
norking on a ])ublic 11ighn.ay come within t he  contemplation of the  
s ta tu te  a s  m:~teriwl furliisl~ecl, making a surety u l ~ o n  the  contractor's 
h n d  for  the  building of a cwunty highway liable. Ibid.  

I,IJIITATIOX O F  ACTIONS. See Deeds and Conueyances, 1 3 :  Liens, 1 ;  
Ejectment,  3 ; Rills and  Sotes.  i ; Instructions, 8. 

1. Limitation of Actiorts-Debtor attd Creditor-Deccnaed Perso~is-Er- 
cccctors cotd .-idmi)~i.strotor.s-.irtiot!s.-C. S.. 412, barring tlie s u r r i r i i ~ g  
( . awe  of action against  the  personal rel~reseli tat ive of a deceased 
i lel~tor one year from the  t ime the action \voulil have  been barred 
in the  lifetime of the  tleceased debtor. i s  a n  enabling statute.  but 
does not estend the  t ime for  tlie commencement of the  action if t h r  
action was  barred in the  lifetime of the deceased. The rights of 
creditor and  debtor discussed and s ta tu te  construed. Humphrey v.  
Stephem,  101. 

2 .  ~S'a)ne-Vortgnge.s-Fot.eclosure-8ales.-A mortgage i s  a n  incident of 
the  note i t  secures, and the  s t a tu t e  of l imitations will not run  against  
it6 foreclosure when i t  ha s  not run  against  the  note. Ibid. 
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LIJIITATION O F  ACTIOSS-Contiwed. 
3. Limitation of Actions-Statutes-Prospective Effect.-The conclusive 

presumption of payment of a note secured by mortgage or  deeds of 
trust of land after fifteen years, etc., is prospective in effect, and 
inapplicable to such instruments theretofore executed. Const. of N. C., 
Art. I, sec. 17. Ibid. 

4. Limitation of Actions-Judgments-Xotions to Set Sside-Statutes- 
Sotice.-And where service has been made by publication, upon de- 
fendant's motion to set aside a judgment by default in plaintiff's favor, 
within five years from its date, or one year after notice it  comes 
within the provisions of C. S., 492, and not C. S., 600. Fostel- v. Alli- 
son Corporation, 167. 

5. Limitation of Actions-Ejectment- tenant,^ in. Common--Landlord and 
Tcnatat-Possession-Title-DFeds an& Conveyances.-Evidence that a 
tenant in common with defendant in ejec%ment claiming the locus in  
quo by adverse possession, paid rent to another, prior lo the existence 
of the cotenancy, is not evidence that the defendant entered into 
~ossession under the title of such other person. Power Co. v. Taylor, 
320. 

LIQUIDATED DARIAGES. See Contracts, 11. 

LIQUIDATION. See Corporations, 4. 

LIVESTOCK. See Highways, 1. 

LOCAL LAM'S. See Highways, 8. 

LOCATION. See Deeds and Conveyances, 7, 1 2 ;  Railroads, 13. 

LOCUS I N  QUO. See Deeds and Conveyances, 12. 

LOGS AND LOGGING. See Master and Servant, 17. 

LUMBER. See Contracts, 15. 

RIAISTENANCE. See 3Iunicipal Corporations, 11. 

RIALICE. See Homicide, 1. 

RIASAGEMENT. See Corporations, 2. 

RIASDARIUS. See Sheriffs. 2. 
1. 3landamus-Case Agreed-Chambers-Questions for Court.-Where the 

question of mandamus to compel a sheriff to accept unpaid taxes by 
a delinquent to the defendant sheriff's predecessor in office, upon a 
case agreed. there is no issue of facts for a jury, and the matter may 
be heard and determined by the judge a t  chambers. GLraves 1:. Cope, 
113. 

2, Same-Statutes-Service of Summons.-An order of mandamus issued 
to a puhlic officer, sheriff in the preseut case, may not lawfully be 
issued (escept where the relief sought is a money demand), unless ten 
days have elapsed between the service of the summons 2nd the signing 
of the order. Zbid. 

RIASDATORY. See Appeal and Error, 34. 

MAPS. See Evidence. 40 
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MARRIED ITOMEX. 
1. Married Tt70nzci+C'orttt~acts-DeCscet~t artd I)istribrctiorr-Ezec1~tors a ~ d  

_4drninistr~ators-P~1~.so~~alty--Deeds arld ('orwe!/awcs - Signature of 
Husband.-Where the agent has bargained to sell certain lands of the 
deceased under contract of settlement made betrreen the heirs a t  law. 
as affecting their clistributir-e shares, and thereafter the administrator 
by order nf rourt has sold the lands to make assets, all the heirs 
a t  law being lrarties to the l~roceedings, it  is not required that the 
liusbands uf such heirs nt I a n  \rho were married shoulil hare signed 
the contracSt formerly made, in order to its valid ei~forcemc.nt. the 
proceeds for clistrihution behq  regarded as  perso~ialty and subject to 
thc wife's esecutory colitrilct Inatle vitlid by our statute. C .  S.. 1307. 
T i v e  C. Hicks, WR. 

JIASTER AKI) SERTAST. See Courtu. 2 :  Segligence. S :  Torts. 3. 

1. 3Iasfer a d  Scrva)if-Safe Place to Work - Suflcient Help - Segli- 
gence.-It is the dut j  of the employer in the use of ordinary care to 
furnish his emplo~ee sunicient help in perforruilig a iervic? which may 
othervise result in the injury of his employee engaged nithin the 
scope of his emploj-ment. Johnscm 1.. Ii. It., 7.5. 

2. 3iaster artd Scrca~tt-.I eyliyer~ce-safe Plnce t o  TVork-E1.idettce-1cc i -  
den-Sortru~t.-It is the duty of the employer to furni\h his em- 
ployee a safe place to work, by the exercise of ordinary or com- 
meiisurate care. and evidence i~ inwfficient which tends to show that 
an employee acting under tlie direction of the tlefendant's vice princi- 
pal, \\as injured iu tlie course of 111s eml)loj ment as  stone mason on 
a building, by the unforeseeable antl u ~ m m ~ u n t a b l e  falling of a steel 
beam upon him. after i t  had been put in place by the carpenters a t  
work on the building, which was one of many similarly placed, which 
did riot fall, there being no evidence of any defect in the beam or it+ 
manner of placing. which caused the fall. Fore c. Geclry, 90. 

3. Jfaster and Ser?.a?~t-Emplo~cr aiid Elnplo~ee-Safe P l a c ~  to 7Vork- 
Railroads.-rnder the Feileral Employers' Tiability Act the master 
is not held to the duty of an insurcr in providing his serrant a safe 
place to work, hut only to esercise due (*are therein, nliich duty is 
nondelegable, and is only liable in its neglieent failure to do so. 
proximately resulting in the injury. Soufhzcell v. R. R., 133. 

4. Same-Wrongful Denth-Surcitctl of Action.-Cnder the Federal Em- 
ployers' Liability Act a cause of action survives the negl ie~nt  killirlv 
of an employee. in behalf of the be~ieficiarirs utmed ill the statute. 
I b i d .  

5. Jfaster and Ser rant-Emplo~/o. c1~d Err~ploi/cc-3 eglige~icc-Rafe Place 
to IVork-Horniclde-Ferlcral Emploljers' Liability Act-Evtdence- 
Soweuit.-In an action to recorer damages from a railroad comgany 
for a wrongful death negligentlg caused to an employee in interstate 
commerce, there was eritlerice tending to shov that the drceasecl n a s  
an engineer on defendant's train and \ray killed by another employee. 
assistant yartlmaster. n 110 also had been deputized ac; a special police- 
man durm:: : l . s t~ike,  a \  the deceased n a s  still on the defendant's 
premises and prel~aring .to leave after he had completed his run, 
arid that his coemplo3ee antl he had had blood bet\reen them and 
threats had pawed, n it11 the linon-ledge of the defendant's \ ice princ'i- 
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MASTER AND SER\-AXT-Continued. 
pal, and under such circumstances that the vice principal could reason- 
ably have anticipated the occurrence, and hare prevented the killing; 
that he knew that the coemployee was armed with a pistol, and shot 
the deceased while unarmed, without provocation: Held, sufficient 
upon the defendant's actionable negligence ill failing to supply the 
servant with a safe place for the performance of his duties, and to 
deny defendant's motion a s  of nonsuit. Ibid. 

6. Samc-Issues-"Wanton and Willful Killing."-Where an action for a 
wrongful death is made by the pleadings to rest solely upon the issue 
as  to plaintiff's negligence, and the evidence is in ccnformity there- 
with, an issue submitted by the defendant as  to whetier the act Wac: 
"\vanton and \villful" is  properly refused. Ibid. 

5.  Uaster and Servatlt-En~plouer and Employee-Discharge of Servant- 
Torts-Setiom -The mere unlawful disc7harge of the servant by tlie 
master upon imgutation of dishonesty, without force, etc., does not 
alone subject the latter to an action for damages 111 tort for trespass 
against tlie rights of tlie former. Elmore c. IZ. R., IS!. 

S. Sn~nc'-llumil~ntio/t-Dan1ages.-\There a servant has brought his ac- 
tion in tort against the master for his nrongful discharge, which he 
cannot maintairi, he may not recover damages for his humilintion 
after his discharge caused thereby. Ibid. 

9. Vaster and Sercan-Emplover a ~ t d  Employee-Safe Place to Work- 
Seg11gencc.-While the mauter is not an insurer of the safety of an 
employee engaged in the course of his employment to work in a place 
where power driven machinery is located, he is required to esercise 
for the safety of such employee the care of an ordinarily pr'ldent man 
to provide him a reasonably safe place to perform the duties required 
of him, ant1 thr  failure of the employer in this respect constitutes 
actionable negligence. Boswell v. Hosieru Vills, 519. 

10. Same-Proximate Cause-Damages.-The actionable negligence in the 
failure of the master to exercise ordi~iary care in furnishing his 
employee a safe place to perform his duties within tlie scope of his 
employment. makes the master liable in damages arising as  the 
yrosimate cause of such failure. Ibid. 

11. same-~cidcnce-Sottsuit.didence that the master h l d  removed for 
a week or more two power-driven knitting machines from each side 
of power-driven shafting, and thus had left the shafting. esposed about 
one foot from the floor, and that threads had been permitted to 
accumulate thereon which caught in the overall? of an inexperienced 
lad of sisteen years of age, who was not instructed as  to the danger, 
causing the injury in suit, is sufficient to take the c:se to the jury 
upon the issue of the defendant's actionable negligence, and to deny 
his motion as  of nonsuit. Zbid. 

12. Same-Cont~ibutory Segligence. - Where there is evidence that the 
master has negligently permitted power-driven shafting operating its 
knitting machines to be exposed in a room where em1 loyees were a t  
work, and that an inexperienced emg1oyc.e in the roon  was injured 
thereby while going to get a drink of water by a route usual among 
employees in the room and known to the vice-principal of the master: 
,Held, sufficient for the determination of the jury upon the issue of 



INDEX. 923 

JIASTER AliD SERVANT-Continued. 
the  plaintiff's contributory negligence, though the  employer had pro- 
vided a less convenient way tha t  rvould have been safer  in i t s  use 
under the  circumstances. Ibid.  

13. Sa me-Safe ond l 'nsafe I'luces-Con/ r ibutor~/  Se~ l ig r r~ce -Qucs t io~ i ,~  f o r  
Jur!/.-Where the  master  has  furnished a n  employee a safe place in 
which to  go for drinking water  in i ts  knit t ing mills, and  the  evidence 
is  conflicting a s  to  \vhether the  vice-principal prrmitted employees to 
~ I R S S  and r rpass  a t  the  end of a rapidly rerolv i~lg  power-driven shaf t ,  
where i t  was  dangerous, and in so doing a sixtf'en-year-old i n ~ q e r i -  
enred and uninformed employee was  injured xvhile going for  a 
dr ink  of water,  and the  danger was  not clearly ohvious to him. t he  
question of contributory nrgligence i s  one for  the  jury. Zbid. 

14. Snmc - Ignornncc of Drcnger - Ecidencc - 370nartit -A master in i t s  
servant's action fo r  clamages f o r  i t s  neglizence in fail ing to use due 
care  to furnish h im a safe  place to  work. may not rscape liability 
on the  issue of contribntory n~gl igence  solely hecaure the i r r \ n n t  
was  aware  of t he  fact< maliins t he  plnce a menace, when under  t hc  
circumstances t he  servant wa< unaware  tha t  the  ohserval~le facts 
were such a i  t o  cause the  in jury  in suit ,  and  he  (lid not ayprecinte 
t he  risks. a motion a s  of i~ t rnwi t  should be overruled. I7iid. 

13. llrrstcr a t ~ d  flrrorcnt-Emplo!/cr rcnrl Employre-D~rc Prnwsn-Instrrc- 
rnentaZitif?s-~~ttr/ of ,lictstet-Snfc Plncc to TBotL-l,~rtr~cctio~ts- 
Ippercl rrjrd Enor . - rpon evidence tendinr  to  chow t h a t  during the  

conrw of his employment in running a "dinky" engine where the  de- 
fendant was  engnged in I)lastin,-, the  plaintiff was  eating his dinner 
in a mess hall constructed of plank, covered hy a roof of t a r  paper, 
when a rock from the  I~las t ing  penetrated the  roof and s r r i o ~ ~ s l g  
injnred him, in his action for  damages a charge by the  court  was  
rel-ercible error t ha t  required the  defentlant to  furnish  his em~)loyer  
such place a s  \vould be reasonal~ly safe from the  blastin:: operations 
of t he  company, the  ru le  being tha t  he  should do MI in the  exercise 
of ordinary care under the  circnm5tances. Hull  e .  Khinchn! t ,  6%. 

16. J l a s t e r  u ~ d  S e r c n ) ~  t-Emplo]/rr and Emplo~/cc-Scglige,~cc-AIIl ic~~~ugc- 
t n r ) ~ t  of T V O ~ L - ~ ~ O ~ S I I ~ ~ . - A  recovery for tlamages f o r  il negligent, 
lwrwnal  in jury  may not be had hy a ni;tnagrr in vharge a t  t he  t ime 
of t he  injury,  having full control of the  defentlant corporation's 
operations a t  t he  time. H c u l o ~ ~  c. I ron  Co., 8.36. 

17. J Iae ter  n u 1  Sercnnt  - Etnplouer n11d E n z p l o l ~ ~ c  - Cnt riera - Loygitlg 
Rorcrlr -- Contri71utor]/ Scgliyence - Sfat~rtes.-A logging road comes 
within t he  1)rovision of our s tn tu t r  making contrilintory negligence 
of ml eml?loyee ail element of consideration hy the  jury in assessing 
the  amount of damages recoverable. ancl i s  not a complete bar to  
the  employee's recovery in h is  action fo r  tlamages. IlrKtnixh 17. 

Luntder Co., %6. 

MATERIAL AKD LABOR. See Highways. 1 ; Mechanics' Liens, 1, 4 ; Liens, 3. 

JIATERIALJIEN. See Judgments,  4 ; Jlechanics' Liens. 3, 8 ;  Highways, 2, 
3, 4, 5. 

MEASURE O F  DAMAGES. See Damages, 3. 
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MECHANICS' LIES'S. See Judgments, 17;  Liens. 1, 3. 
1. Mechanics' Liens-Contracts-Principal and Surety-l?o1~ds-3laterial 

and Labor.-The bond of the surety on a building contract and the 
contract to which it  refers are  construed together, in determining the 
liability of the surety to  those furnishing nlaterial for or doing 
work in the construction of the building. Brick Co. v. Gentru, 636. 

2. Sanw-blunicipalities -Public Buildings - Statutes.-'rhe statute re- 
quiring a municipality to require a bond of the col~tractor for the 
erection of a public building, C. S., 2446, before its amendment by 
chapter 100, Public Laws of 1903. imposes no liability upon the 
surety in favor of those furnishing material, etc., for the building, 
unless such is to be construed from the terms espressed in the 
bond, together with the building contract to which t refers. Ibid. 

3. Same-Public Policu-Liability of Surety to 1liaterin1mm.-Where a 
surety bond is given to a board of education for the erection of a 
puhlic schnol building, which dors not refer to t h ~  provisions of 
C. S., 2445, nor purport to be in pursuance thereof, and expressly 
limits its liability to  ally loss the obligor may sustr~in by the con- 
tractor's failure to pay for the material and labor in the building. 
no question of public policy is raised, and the surety is not liable to 
material furnishers. etc., whom the contractor may hare failed to 
pay, and there is no liability therefor on the obligce of the bond. 
Ibii?. 

4. Mechanics' Liepzs-Liens-P,-it~cipal and Surety-Statuies-Laborers- 
Material.-A surety bond given by a contractor for :he erection by 
a municipality of a public building since the amendment of C. S., 
2445, by chapter 100, Public Laws of 1923, is liable to those doing 
labor thereon or furnishing material therefor, whether such condi- 
tion is written into the obligation of the bond itsel! or otherwise. 
Electric Co. v. Deposit Co., 65.3. 

5. Same-Contmcts.-The indemnity bond given by a contractor for the 
erection of a municipal building and the contract itself, are  to  be 
construed together upon the question as to whether provision is 
made for the nonpayment by the original contractor ~f the laborers 
on and material furnished for the erwtion of the building, the 
subject of the contract. Ibid. 

6. Nnme--Subcontractor8.-When according to the terms of its undertak- 
ing the surety on a contractor's bond for the erection of a municipal 
building is liable to those doing labor thereon or furn~shing material 
therefor, this liability not only extends to such as  may have fur- 
nished the material directly to the original contractor, but to those 
who have done so to his subcontractors. Ibid. 

7. Name-Bills and Notes.-Where the plaintiff has furnished material 
and labor to a subcontractor for the erection by a municipality of a 
public building, and has a right of action against the surety on the 
indemnity bond given by the original contractor to the city, such 
right is not impaired by reason of his having taken the note of the 
contractor for the materials and labor furnished undel contract with 
the subcontractor. Ibid. 

8. AVechanics' Liens-Bonds-Principal and Suretp-Municipal Cwpora- 
tions-Statutes - Contracts - A1aterinlmen.-There the contractor's 



INDEX. 925 

houd for the erection of a public building used in connection with 
the contract does not create a liability on the snrety to pay for the 
materials furnished for the erection of the building, but only the 
municipality against loss, there is no presumption prior to the enact- 
ment of chapter 100, Public Laws of 1923, that the bond incorporated 
this provision, and under the provisions of C .  S., 2445, no liability to 
the surety will be thereunder created. Trust Co. c. Cor~strz~cfion 
Co., 664. 

9 Scrnle - L.lssiy)~nfrwt by Contractor of Funds Re5erved- IJriority.- 
Where those furnishing materials, etc., for the erection of a munici- 
pal public building h a ~ e  acquired no lien thereon for their paymmt, 
and the surety on the contractor's bond has no liability thereunder, 
the interest of the contractor in the amount reserved for final pay- 
ment to him is asiignable by him in equity for money lonned him 
to  pay for material, etc., also furnished for and used in the build- 
i n g ~ ,  as  against the claims of others who have furnished material, 
e tc .  for the building, and has priority of payment out of the funds 
.o rewrvrd in accordance with the priority of date of such assign- 

ments. Z b t d .  

10. Same-Bills and Yotes-Renewal Kotes.-Where the contractor has 
made a valid assignment a s  security for money loaned to pay for 
material. etc., uqed in a public building, the renewals of his note to 
the bank lending the money upon the same conditions, are enforce- 
able by the bank as  against the unpaid material furnishers, to the 
same extent as  the note originally given. Ibid. 

JIEETISGS. See Corporations, 6. 

NEMORAKDA. See Bills and Xotes, 20. 

MER'TAL ASGUISH. See Telegraphs and Telephones, 1. 

MERITS. See Appeal and Error, 26. 

JIESKE COXT'EYAR'CES. See Deeds and Conveyances, 1 

,\IILT,S. See Waters and Waterconrscs, 1. 

MIKES AND BIIR'ERALS. See Tenants in Common, 2 ;  Pleadings, 9. 
1. Nines c r ~ d  rllinel-01s-Co~ttracts-Leases-Implicd Gocenants.-For the 

terms of a nritten contract with a rewrter  clause, for the mining 
of sand and gravel a t  a certain price per ton, payment to be made 
erery six months, or deposited in a bank to the owner's credit, there 
is an implied covenant that the grantee will work the mine as such 
mines are ordinarily vwrkrd. Hurwifx 2;. Sawd a n d  Gravel Co., 630. 

2. San~e--iba?~dntbmt~zt.-The absolute failure of the grantee of mining 
interests in land to work the mines under an implied covenant to do 
bo will be regarded a s  an abandonment of his right. Ibid. 

3. San~e-Equity-fiuits-Clo~bd ON Title.-Where the grantee of mining 
interests in lands has abandoned his riaht to work them under the 
terms of the contract or conveyance, the grantor may maintain his 
suit to declare the convejance forfeited, and to remove it a s  a 
cloud upon his title. Ibid. 
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MISDEMEASORS. See Courts, 15. 

MISJOINDER. See Demurrer, 3. 

MISREPRESESTATIOX. See Contracts, 22. 

MISTAKE. See Bills and Sotes, 17 ;  Reformation of Instrument, 1; Deeds 
and Conveyances, 30. 

BIODIFICATION. See Judgments, 6 ; Evidence, 42. 

MOXEY. See Trusts, 2. 

MORTGAGES. See Limitation of Actions, 2 ;  Deeds and Conv~~yances, 14, 16:  
Dower, 2; Landlord and Tenant, 1; Tasation, 1, 4 ;  Bills and Kotes, 
10, 14; Appeal and Error, 37; Clerks of Court, 4 ;  Trusts, 5. 

1. 3fortgages-Contracts-Equity of Redemption-Evidence-Appeal and 
Error-Harmless Error.-Upon breach by mortgagee of his contract 
to enable mortgagor to retain title to  his equity in the mortgaged 
premises for a certain and agreed length of time, the controlling 
question a s  to damages is the value of the equity a t  ihe time it  was 
lost;  but where the evidence is that i t  was the same then as  that 
admitted a t  a different time, its esclnsion is not prejudicial or 
reversible error. Whedbee v. R u f l u ,  257. 

2. Nortgages-Powers of Sale-Sotice-Advcv-tisement.-In the exercise 
of a lmver of sale of lands under mortgage wherein under its terms 
i t  may be foreclosed aud the proceeds applied to the payment of 
notes it secures, requiring that  previous notice be glven by adver- 
tisement for thirty days in some newspaper published in the county 
wherein the lands are  situate, and by posting notices in some con- 
spicuous places in the county for thirty days, and first advertising 
same for at  least twenty (lays a t  the courthouse door: Held, in the 
esercise of such power the mortgagee is not required to  publish the 
notice daily, especially when no daily paper was ptblished in the 
county, or, in the esercise of good faith, to continuously examine to 
see that they remain posted, after once having origin~illy posted the 
notices a s  specified in the mortgage. Whitley v. Powell, 476. 

3. Same - Cotltracfs -Deeds cwd Conveyances - Intent.--The notice by 
publication ordin~trily required to be previously given to the exercise 
of a power of sale contained in a mortgage, will be construed to 
effectuate the intent of the parties, and the sale thereunder will not 
he held void when the Ixnver has been fairly exercised in accordance 
with this intent ns gathered from the language used in the instru- 
ment. Ibid. 

4. Xortqayes-Statutes -Resales - Title.-Under the provisions of our 
statute as to  resale of mortgnged lands upon a raised bid, it  is 
required that the matter be kept open by the clerk for ten days 
thereafter, in order that the purchaser thereat may acquire title. 
C. S., 2591. Briggs v. Developers, 784. 

5. Sctme--Deposit with Clerk-Appeal and Error.-Held, under the facts 
of this case presenting the question of a valid resale of mortgaged 
land under the prorisions of C. S., 2591, objection thal only two per 
cent of the proposed advanced bid was deposited with the clenk was 
untenable. Ibid. 
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RIOTIOSS. See Judgments, 5. 8, 20;  Limitation of Actions, 4 ;  Appeal and 
Error ,  12, 18, 21;  Criminal Law, 13. 

hlOTIVE. See Deeds and Conveyances, 19. 

hlUKICIPAL CORPORATIOKS. See Health,  1 ; Automobiles, 1 ; Kegligence, 
10; Constitutional Law, 3, 5 ; Mechanics' Lien-, 2, 8 ;  Liens, 1. 

1. VutticipnZ ('orporntions-Co~tde~nttatio~t-Sezi~erag~-St!~tt~ t e ~ r b l t r n -  
tic~~~-.-Lzcco.d-Seglige~zcc-~uisn~tce-Da~nt~yra,-~Tl~ere in conform- 
i ty wit11 the l~ror is ions  of i t s  charter a city has  condemned lands for 
the 1a)ing of i t s  w v e r  pipe and the taking off of i t s  senage, ant1 
accor t l ingl~ a n  :~rbi t ra t ion has  been had from which no appeal was 
taken, and the city has  conformed to the award in all  respects and 
paid the  amount of permanent compensation for the taking of the 
land found h j  the arbitration : Held, i t  is  conclusively presumed 
tha t  all elements of the tlamages souqht in an  intlepenclcnt action 
wt>re inclntletl in the  a n a r d ,  and no recovery can he had except for 
damageb caused b j  negligent conrtruction, or snch negligent acts on 
the  city's par t  thnt  would amount to :I nuisance Ingrcrm v. 
Hicliwy, 38. 

2. Jlti~ticiptrl Poiporctfions - Citirs and Tolots - R t ~ c c t  I)nprocente)lfs- 
A l s s e s s n ~ e ~ z f v - B c ~ ~ c f i t s  nild -ldcalztagcs-Frottt Foot Rule-Discre- 
tronc~~.,~l I'ozcfrs-Where on alqwal to the Superior Court the jury 
ha\  increaietl the  amount fixed by the  city authoritie- to he appor- 
tioned between the  city and the  ~jroperty owners, in sceortlance with 
the  benefits or advantages along a street  improved, and the  court 
has  ordered a reapportionment on the second appeal, the  objection 
tha t  the city had a t l o ~ ~ t e d  the  "front foot rule" i s  unte~lable on the  
ground t h a t  the  city commi-iioners h a r e  acted arbitrari ly and have 
not exercised an  independent jnclgmmt in making the  reapportion- 
ment, in the absence of proof of nmla fidrs. Durham 2;. Proctor, 119. 

3. Jl~i?ticipal Corpornt io~~s - Statutes  - "Fai th  nnd Credit" - h7ecessary 
Erge~tditurcs-Courts-Quastior~s of Law--Our statutes enumerat-  
i ~ i g  certain  roperti ties that  may be acquired hy municipalities a r e  
not in conflict with our Constitution, Art. VII.  wc. 7 ,  n h e n  riot 
~ ~ e c i f r i n g  thnt  the  question of e q e n d i t u r e s  therefor shall firqt he 
wbmit ted  to  the voters of the commu~lity,  when the  credit of the 
commnnit.v is  involred therein, i t  heing for the courtq, a s  a mat ter  
of law. to  decide whether such expenditures come within the  consti- 
tntional inhibition, or a re  for  a necehsary exl~enditure permitted 
within i t s  t e r ~ u s .  C. S., 2631. Hewrlerson ?.. Tl'ilmit~gtot~. 269. 

4. Snmc.-Cities and towns may levy a t ax  for necessary expenses up  to 
the  constitntional limitation without a ro t e  of t he  people and with- 
out legislative permission; for  nccevsary expenws they may esceed 
the  constitutional limitation bv legislative authority.  without the 
approval of the  voters:  hut for  purposes other than  nrces-ary, a t a x  
cannot be levied either n i th in  o r  in excesq of the  constitutional lirni- 
tation except with the  approval of the  voters under special legisla- 
tive authority.  Const., i l r t .  T', sec. 6 :  Art. T I I ,  see. 7. Zbid. 

5. Same-Go%er)tn~ent-Bt(sittess Advantages.-The courts in determin- 
ing whether a proposed issue of 1,onds hy a city iq for a necessary 
esl)ense not requiring the  assent of i ts  voters, look to the qnestion 
of whether the proposed issuance of hondr is  for pnrgmes gorern- 
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NZIXICIPAI, CORPORATIOSS-Cont inued. 
mental in their scope, and the issuance will be declared unconstitu- 
tional when the bonds are  for purposes relating only to the business 
advantages to be derived by the community. Ibid. 

6. Sante-lcquisitiot~ of Whnroes and Termittal8.-Without the approval 
of its voters, a city is inhibited by Art. TI I ,  see. i, from issuing 
bonds for the acquisition of free "wharves or terminals" that may 
be of advantage to its local business interests. The distinction is 
drawn between the consideration of the question of a necessary 
expense for keeping up wharves and terminals already owned or 
acquired. Ibid. 

7. S n ~ ~ l e - O ~ ~ d i t ~ a t ~ c e s - ~ ? ~ i t e d  States Gove~~nwzewt Contracts.-Under the 
facts of this case : Held, that the declaration in the ordinance that  
the vc harf and terminal facilities proposed to be acquired were for a 
necessary expence under a deed to the property given by the agency 
of the United States Government conditioned upon tkleir acquisition 
and maintenance, does not affect the question of its cmstitutionality 
as  determined by the courts. Ibtd. 

8. .11iini~ipal Corporations-Cities and Towns-Streets-Safetu of Trac- 
elers-Due Care-Seg1igence.-The public is  entitled l o  free passage 
along any portion of the st?eet of a city maintained for  this use, and 
the city is required to exercise clue care for the safety ?E those travel- 
ing thereon, Willis 2). Sew B c m ,  507. 

9. Same-Termini of Streets.-The streets so far  a s  the exercise of due 
care is required of the city is concerned, includes the sidewalks and 
termini, and dangerous places adjacent, where injury may be threat- 
ened to the travelers by not safeguarding the boundaries of the 
street by proper guards, lights or signals, as the circumstances may 
require. Ibid. 

10. Same-TYhar.2-es.-Where a seaport town has for a long period of time 
maintained an important street terminating a t  a wharf for shipping 
on a river, with an abrupt fall to deep water a t  the end of the street, 
which it had kept guarded to prevent injury to the public using the 
street, and had permitted this guard to fall or decay, it  is evidence 
of negligence that  will make the city liable in damages prosimately 
caused to one driving an automobile over the unguarded end of the 
street. Ibid. 

11. Jfu?licipal Corporations-Cities and Toiots--Streets--Mcintenance and 
Repairs-Seg1igence.-It is required of a municipality that  i t  shall 
construct its streets in a reasonably safe manner, and continuously 
and a t  ail times exercise ordinary care to keep them so, including all 
bridpeq, dangerous pits, embankments, dangerous walls, knd like 
perilous places very near and adjoining the streets, guarding them 
by proper railings and barriers, or other reasonably necessary sig- 
nals for the safety of the public. Ibid. 

12. Same-Sotice of Defects.-In order to hold a city liable for an injury 
inflicted on one of the public users thereof caused by a defective or 
dangerous place in a street, in the absence of a cont-ary prwision 
of a statute, there must be sufficient actual notice by the city of the 
defect to have afforded i t  a reasonable opportunity for Its repair;  or 
notice of the dangerous condition will be implied by a sufficient time 
for its repair. Ibid. 
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13. Same-Cotztrihutory Beg1igcnce.-Where one of the  users of a public 
street  of a city is  negilgently injured by a defect therein. in order 
to recoler damages therefor against  the city, he  i s  required to have 
eserciced due care ac; to coi~ilitions knonn  to h m ,  or w111ch he uhould 
have known from his own observation a t  the  time, and his failure 
therein will be contributory negligence tha t  will ba r  his right. Ibid. 

14. Mzrntcipul Corporations-Cities and Tow]ts-Begligence-Pl~bltc Policy 
-Commerce.-While the  encouraging of commerce is a sound policy 
to he p~ i r sued  by a city, i t  is  no defensc for  i t s  negligenre in not 
maintaining i t s  streets in a reasonably safe condition, t o  the injury 
of one using the  same. Ibid. 

15. -11unicipal Corporations-Citicg and To1c~zs-Tarat io~~-Rot~d~s-~4bat -  
toir - Police Powers - Health - .lpprocnl of T70tcrs-Cotlatit~ctional 
Lazr-The erection of a n  abattoir  by a city for the slaughter ant1 
inspection of cattle and beef for the consumption of i t i  citizens, comrs 
within the police power of the municipality for the  preservation of 
the  public health, and is for 21 governmental purpose, a necessary 
expense, not requiring the question of the isslxince of honds therefor 
to be submitted to the  voters thereof for their approval. C'onut. of 
N. C., Art. VII, see. 7. Llloot-e v. Greensboro, 502. 

16. Municipal Corporatiotz,~ - - Assessmet~ts - Front  Foot Rule - Presump- 
tions.-The correctness of the assessment of property along a street  
improved by a municipality, will be conclnsively presumed when i t  
appears tha t  each property owner was assessed an  amount accord- 
ing to the  lineal foot rule, unless i t  appears to  the court a s  a matter 
of law, from the fac ts  on the  face of the record tha t  the acsessment 
was  erroneously made by the  municipal authorities. C. S ,  2707, 
2710. Gallimore u. Thomasville, 648. 

17. Same - Certificate of Clerk - Courts - Reasfessme)~ts-Procedure.- 
Where i t  appears t h a t  the city clerk and city manager checked up 
the  number of owners of land upon a street  improved, and certified 
to the municipal authorit ies tha t  a majority. according to  the f ront  
foot rule, had signed the  petition, and accordingly the improvement 
upon the street  had been made and espense incurred, objection by 
one of the land owners tha t  a sufficient number of petitioners had 
not signed, cannot be held hy the  courts, the proper proceedings being 
by objection made to the  city authorit ies and a reassessment of the  
property affected. C. S., 2707. Ibid. 

18. Same-Sewerage.-Where a city has  assessed the  property owners 
on a street  improved under the  lineal foot rule, objection, if valid, 
to the  difference in  t h r  assessment for sewer connection according 
to the  expense therefor to  the  different lots, should be taken to the  
assessment so made, and  request t o  the  municipal authorities for a 
reassessment, and not by independent action to the  courts to declare 
the  assessments so made a s  invalid on tha t  ground. Ibid.  

19. Mztnicipal Corporatiom-Cities a n d  Towns-Charter-Pricatc Sta tutes  
-Defenses-Demurrer-Appeal a n d  Error.-A defendant relying a s  
a defense upon B special provision in i t s  char ter  requiring certain 
notice before action brought, must allege a s  well a s  prore  i t ,  and a 
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demurrer to the complaint in which such provision is not set out as  
not sufficiently stating a cause of action, is bad. Bolick v. Char- 
lotte, 677. 

20. Municipal Corporations-(fozternment-Agencies-Higl~~uays-Statutes 
--Constitutional Law.-The Legislature has the constitutional au- 
thority to create a highway commission for a county, and give it  
control over its bridges and highways, their maintenmce and super- 
vision, etc., or subdivide this agency into several paats  over defined 
territory. Const. of N. C., Art. VII, secs. 2, 14. Ellid v. Greene, 761. 

21. Jlunicipal Corporutions - Cities and Towns -Roads and Highways- 
Statutes-Taxation.-Where a county board of highway commission- 
ers is created by statute and given authority among other things to 
issue bonds for the payment of construction by the vai-ious townships, 
including past, present and prospective construction, the power to 
levy a tax for this purpose is necessarily implied from the power 
given to issue the bonds. Zbid. 

22. Same-Constitutimal Law-Uniformity of Tuxation.-Where a county 
board of highway commissioners is given statutory power to issue 
bonds for the various townships for road construction, the constitu- 
tional requirement of uniformity forbids the taxation of one town- 
ship for the highways of another, included in a geueral scheme of 
highway construction in the county. Ibid. 

23. Uunicipal Corporations - Highways - IIiglbway Commissioners - Im- 
plied Powers-Bonds-Taxation.-Where a political subdivision of a 
county of a state is given valid statutory general aul hority to issue 
bonds for highway purposes, the life of the bonds, or the time for 
which they are to run, with the rate  of interest ththy are to bear, 
not exceeding six per cent, and all necessary details in exercising the 
power conferred, is left to the discretion of the board upon which it  
is conferred, the bonds so issued to be signed by the chairman of 
the designated board and attested under the corpor:ite seal of the 
corporation. Ibid. 

MUNICIPAL COURTS. See Courts, 15. 

MURDER. See Homicide, 1, 2. 

MUTUAL MISTAKE. See Judgments, 10; Reformation of Instruments, 3. 

NECESSARIES. See hlunicipal Corporations, 3 ;  Highways, 6. 

NEGLIGEKCEI. See Actions, 1 ; Damages, 3 ; Electricity, 1 ; Evidence, 4 ; 
Master and Servant, 1, 2, 5, 9; 16; Municipal Corporations, 1, 8, 11, 14;  
Automobiles, '2, 3, 8; Railroads, 6; Street Railways, 1, 2 ; Instruc- 
tions, 9, 15; Carriers, 1, 2 ;  Telegraphs and Telephones, 1. 

1. Negligence-Contribictory Negligence-Pro.cimate Cause.-In any de- 
gree, however small, of the causal negligence, or that  without which 
the injury would not have occurred, be attributable to the defend- 
ants, then the plaintiff, in the absence of any contributory negligence 
on the part of the plaintiff's intestate, would be entitled to recover, 
because the defendants cannot be excused from liability unless the 
total causal neglipeuce, or proximate cause, be attributable to another 
or others. H a w s  v. Ctilitics Co., 13. 
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2. Segligence - Explosives - Commensurate Care.-Those who use high 

explosives in  the conduct of their business are  held to a degree of 
care in its handling, storage or use, commensurate with the danger 
of such use, and upon failure thereof, are  liable in damages for an 
injury inflicted on trespassers or licensees when the proximate cause 
thereof. Stephens v. Lumber Co., 23. 

3. Same-Evidettce-Children-Nonsuit.-Held, evidence that  the defend- 
an t  stored large quantities of blasting powder on its own premises 
in an old mill used for the grinding of flour, where children fre- 
quently went, to be used in the coustruction of a lumber railroad 
in cor~nection with its business, and that the mill with the powder 
stored therein was left a t  intervals unlocked and the powder accessi- 
ble, defendant is presumed to have anticipated that  an injury might 
thereby be inflicted upon one of the children visiting the mill; evi- 
dence is sufficient to be submitted to the jury to sustain allegation 
of negligence, and recovery may be had. Ibid. 

4. Same-Trespclsser-Licclzsee.-Where an owner of an old mill has 
stored therein blasting powder, for the purposes of i ts  lawful busi- 
ness, and the mill was accessible to children who frequently went 
there, it is liable in damages for an injury to one of these children, 
whether a licensee or trespasser, proximately caused by its negli- 
gent act. Ibid. 

5. Same-Suisance.-It is not a nuisance for one to  store blasting powder 
in quantity on its own premises to  be used in prosecuting its busi- 
ness; liability for a n  injury caused by the explosion of powder thus 
stored is to be determined upon the doctrine of negligence, and not 
of nuisance. I bid. 

6. Samolntervetzing Causc-Proximate Cause.-Where the defendant 
has stored blasting powder in quantity a t  an old mill used for grind- 
ing flour for the public, on its premises, for its lawful business, 
where children frequently came, and one of them has taken some of 
the powder several miles from the premises and several hours later 
has playfully ignited the powder, knowing its esplosire quality when 
exposed to fire, the negligence of the defendant in leaving the p o w e r  
accessihle on its own premises is not the proximate cause of the 
injury, the act of the boy being a n  independent, intervening cause, 
for which the defendant may not be held responsible. Ibid. 

7. Scgligence-Qz~estions for  Jury-Instructions-Courts.-In an action 
to recover damages arising from the negligence of the defendant, the 
question presented is usually a mixed one of law and fact for the 
jury to determine as  to the facts, under a proper instruction from 
the court. Ibid. 

8. Beglige?zce-Ezr'dence-Gontracts - Master and Servant-Independent 
Contractor - Safe Place to Work - Hearsay Evidence.-Evidence in 
this case held sufficient of the actionable negligence of defendants 
under the plea of independent contractor to go to the jury, that the 
witnesses heard the alleged vice principal of the alleged independent 
contractor give instructions to the plaintiff's intestate, a water car- 
rier for many employees of all the defendants, as  to carrying cooled 
water to the employees just before the espiration of the noon interval 
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for dinner, upon the question a s  to whether the intestate mas a t  the 
time of his injury acting within the scope of his duties, or pursued 
an unsafe and dangerous way when a proper and safe one had been 
provided for him nearby, and not objectionable as  hearsay. Fozcler 
v. Fibre Co., 42. 

0. Xcglige~zcc-Tl7ro?lgfzl~1 Deat7~-Dan~uges--Trt~~t~-Des~~ent and Distri- 
btction-Statutes-Executors and Adrninistl-ators.-The administra- 
t r i s  recovering damages for the wrongful death of her intestate, 
C. S., 160, holds the money so received in trust for the benefit of 
those who may be entitled thereto under the canons of descent. 
ilcery v. Branfley, 396. 

10. Scgligc~zcc-Ecidence-Sonsuit-Railroads-;lfi~nicipnE Corporations- 
Streets-0bstrzlctions.-Evidence that  :i railroad company had pre- 
riously allowed a city to cut an underpass for a street through its 
embankment, supported in the middle by a wooden pier with a n  
eighteen-foot driveway on each side for the use of the public; and 
that later the railroad company replaced the wooden pier by one of 
concrete occupying the same space, is insufficient of the railroad's 
negligence in an action to recover damages for plaintiff's injury 
cansed by running into the pier while driving his automobile. Dillon 
v. Raleigh, 124 T\'. C., IS+, where the obstruction w:is in the street, 
cited and distinguished. Collin8 v. 12. R., 623. 

11. Xegligence-Co?ztribzitom~ Segligence-Instr~ctions-~4j?peal and Error 
-Prejudice.--The defendant cannot be prejudiced by an instruction 
under the issue of contributory negligence that  places a greater 
burden upon the plaintiff than the law requires. Kepley v. Kirk, 691. 

12. Segligence-Pro.rimate Cause.-Where to recover damages in an action 
it  is necessary to show that it  was proximately caused by the negli- 
gence of a party, i t  is not required that i t  was proximate as  to time 
or place, but that  the negligence was the sole and efficient cause of 
a negligent act that in its sequence ultimately and prosirnately pro- 
duced the injury the subject of the inquiry. Ibid. 

13. A7eg7igence-Euidence-Instructions.-The facts and circumstances of 
each particular case are  to be considered by the jury in passing upon 
the issues of negligence or contributory negligence arising from the 
evidence in the case, and an exception to an instruction that  the jury 
should determine the issue as  they find the facts and circumstances 
justify, will not be sustained when from the instruction upon the 
relevant evidence, they were correct under the application of this 
principle. Malcolm v. Cotton. Mills, 727. 

14. Xegligence - Contributory Segligence - Evidence.--An instruction of 
the trial judge upon the issue of contributory negligence that the 
same caution is required of the plaintiff's intestate that under sub- 
stantially the same circumstances would be required of the defend- 
ant,  is  not erroneous. Ibid. 

15. Same-Instructions-"Caution"-Words a)fd Phrases.--An instruction 
upon the issue of contributory negligence that  the plaintiff's intestate 
was required to exercise under the existing circumstances such cau- 
tion and care a s  a man of ordinary prudence should have exercised, 
is not objectionable in the use of the word "caution," the word 
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"caution" meaning substantially the same a s  the word "prudent," 
and imposes no higher degree of care to be observed by the intes- 
tate. Ibid.  

16. Negligence-.4utornobiles-Family Car-Nonsuit-Appeal and Error.- 
The father is liable in damages for injuries resulting in death proxi- 
mately caused by the negligence of his son in driving his car used 
for family purposes, when the son was customarily permitted to 
drive; but a nonsuit against the father is not reversible error when 
the negligence of the son is not established in the action brought 
against both. Plott  v. Howell ,  832. 

NEGOTIABLE ISSTRUMESTS. See Bills and Notes, 1, 3, 8, 10, 17, 18, 21; 
Evidence, 11 ;  Gifts, 1 ;  Actions, 8. 

NEGROES. See Slander, 1. 

NEWLY DISCOVERED EVIDENCE. See Sew Trials, 2. 

SEW TRIALS. See Appeal aud Error, 6, 20. 
1. R e w  Trials-Appeal and Error-Principal and Surety-State High- 

ways.-Where it  does not appear of record on defendant surety 
company's appeal that  the board of laborers and the provisions for 
livestock were necessary for the construction of a state highway, 
under the provisions of a contractor's bond, a new trial will be 
granted for the ascertainment of the fact. I'lgler v. Elliott, 55. 

2. S e w  Trials-ATeu.ly Discovered Evidence-Supreme Court-Prejudice. 
A new trial will not ordinarily be granted by the Supreme Court 
upon newly discovered evidence that is cumulative or contradictory 
of some of the evidence on the trial, when it  does not appear that 
i t  would have influenced the jury in rendering their verdict. Young u. 
Stezoart, 298. 

NONEXPERT WITNESS. See Evidence, 34. 

NOSPAPhIEKT OF INTEREST. See Rills and Notes, 10. 

KONRESIDENCE. See Courts, 5. 

XONSUIT. See Courts, 4 ;  Electricity, 1 ;  Evidence, 4, 10, 30, 32, 37, 38; 
Master and Servant, 2, 5, 11, 14, 15; Segligence, 3, 10, 16 ;  Railroads, 
9 ;  Torts. 3 ;  Health, 7 ;  Criminal Law, 1 ;  Bills and Notes, 5 ;  Re- 
moval of Causes, 10. 

SOTICE. See Taxation, 1 ;  Deeds and Conveyances, 1, 6; Judgm~nts ,  5 ;  
Limitation of Actions, 4 ;  Bills and Notes, 14 ;  Contracts, 13, 20; Mort- 
gages, 2 : Telegraphs and Telephones, 1. 

NUISANCE. See Evidence, 1 ;  hfunicipal Corporations, 1; Negligence, 5 ;  
Health, 1. 

1. Nuisance-Water and TVatercourses - Damages - Health.-Where a 
municipality discharges its sewage into a stream and pollutes its 
waters so as  to cause it to  give off offensive odors to the diminution 
in value of the lands of the lower proprietor, i t  is a nuisance for 
which the lower proprietor mag recover his damages. Cook u. 
l icbnnc,  2. 
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2. Same-Evidence+Damges.-Where damages are  souj:ht in an action 
against a city alleged to have been caused to plaintiff's water mill 
by diminishing the flow of and polluting the mill !stream, evidence 
that other mills in the locality had been shut down is incompetent, 
unless there is evidence that it  was from the same cause. Zbid. 

3. Nuisanczce on Wrongdoer's Land.-As a general rule if the nuisance is 
on the wrongdoer's own land, he should first be warned and re- 
quested to abate it  himself, but to this rule there may be exceptions, 
as  when the nuisance is immediately dangerous to life and health. 
S. u. Brown, 419. 

NUNC PRO TUNC. See Pleadings, 5 ;  Clerks of Court, 4. 

OBJECTIONS AND EXCEPTIONS. See Appeal and Errol:, 4, 12, 24, 29; 
Constitutional Law, 2 ; Instructions, 15. 

OBSTRUCTIONS. See Negligence, 10; Easements, 2. 

000UPATION. See Railroads, 1. 

OFFER. See Damages, 2 ;  Contracts, 5. 

OPINIONS. See Appeal and Error, 19; Instructions, 11; Evidence, 41. 

OPTIONS. See Deeds and Conveyances, 17; Bills and Notes, 16; Con- 
tracts, 12. 

ORDERS. See Interpleader, 2 ; Pleadings, 5 ; Arrest of Judgment, 1 ; Clerks 
of Court, 2, 4; Removal of Causes, 10. 

ORDINAXCES. See Municipal Corporations, 7 ; Automobiles, 1. 

ORDINARY CARE). See Negligence, 2 ;  Carriers, 2. 

OWNERSHIP. See Courts, 5; Condemnation, 1 ;  Tenants in Common, 4. 

PARENT AND CHILD. See Descent and Distribution, 1; Statutes, 2 ;  
Adoption, 1. 

1. Abandonn~ent.-To constitute abandonment by a p a r m t  of its child, 
so as  to deprive him of the' right to prevent the adoption of the 
child, there must be some conduct on the part of the parent which 
evinces a purpose to forego parental duties. Truelove: v. Parker, 432. 

PAROL EVIDEKCE. See Contracts, 3, 4 ;  Deeds and Conveyances, 14; Bills 
and Notes, 4, 8, 18; Corporations, 7. 

PARTIES. See Adoption, 1 ;  Actions, 1, 4 ;  Courts, 6, 13; Deeds and Con- 
veyances, 3 ;  Judgments, 11, 13; Carriers, 1 ;  Contracts, 10, 17, 21; 
Interpleader, 2 ;  Appeal and Error, 34, 36; Abatement and Revival, 1 ;  
Railroads, 12; Griminal Law, 11. 

1. Parties-Adoption.-Upon the record in this case :.t is held that  
neither the father nor the mother of the child was a party to  the 
proceeding within the contemplation of the statute, and that the 
clerk had no jurisdiction of their person, and having: no jurisdiction 
of their person, he had no jurisdiction of the subject-matter. True- 
Zove v. Parker, 432. 
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2. Same-Equity-Estoppel.-Where an order by the clerk in proceed- 
ings to adopt an infant is void ab initio, i t  is not binding upon the 
parties, and where the foster parent is dead and the question is one 
of the descent of his property to  the heirs of the deceased adopted 
child, or the collateral heirs of the foster parent, there is no mutu- 
ality upon which an estoppel could operate either under the judg- 
ment or the subsequent acquiescence of the original parties. Ibid. 

PARTITION. See Deeds and Conveyances, 6; Tenants in Common, 1, 2 ;  
Homestead, 1. 

PAYMENT. See Bills and Notes, 6, 7, 8, 15, 22; Judgments, 18; Deeds and 
Conveyances, 18; Physicians and Surgeons, 1 ; Actions, 8. 

PERSONAL PROPERTY. See Contracts, 8 ;  Trusts, 2 ;  Taxation, 2 ;  Tenants 
in Common, 4 ;  Married Women, 1. 

PETITION. See Removal of Causes, 1 ;  Adoption, 2. 

PHOTOGRAPHS. 

1. Ph~tographs  - E%%dence - Witness Esplaining his Testimony.-Upon 
the trial for a criminal offense, a capital or less offense, a photo- 
graph afterwards taken of the scene of the crime, when its accuracy 
has been properly testified to, may be used by the witness to illustrate 
his testimony, though i t  may not be received a s  substantive evi- 
dence. S. u. Matthews, 378. 

2. Same-Questions for  Court.-Whether a photograph has been rendered 
competent by a witness testifying to its accuracy is a question of 
fact for the court. Ibid. 

PHYSICIANS AND SURGEONS. 

1. Physicians and Surgeons - Services - Implied Promise to Pay.-The 
mere request of a stranger to a physician to render needed service 
to another, to whom he owes no duty, is insufficient, in the absence 
of an express promise to pay, to  render him liable for the value of 
the services the physician rendered. Spicer u. Williamson, 487. 

2. Same-Sheriffs-Wounded Prisoners.-A sheriff of a county is not 
responsible for payment for the services of a physician whom he has 
requested to attend to his prisoner, seriously wounded in resisting 
arrest, in the absence of a special promise to  pay them. Ibid. 

3. Sam,e-Eoidenc+Queslion for  Jury.-Hela, under the evidence in 
this case, a n  issue was raised for  the determination of the jury as  
to whether the physician rendered services to a wounded prisoner 
in the sheriff's custody upon the sheriff's implied promise to per- 
sonally pay him therefor. Did.  

4. Same-Counties-County Commissioners.-Where a sheriff has in an 
emergency requested a physician to render services to a prisoner in 
his custody who had been badly wounded in resisting arrest, and 
there is evidence tending to show that under the circumstances he 
could not have obtained in time a n  order from the board of county 
commissioners that  would assume responsibility on behalf of the 
county to pay them, the objection of the commissioners that  under 
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such circumstances the county would not pay for them, and that 
liability would only attach as  to  those prisoners delivered a t  the 
county jail, is untenable. C. S., 1317, 1346, 1347. Ibid. 

5. Same-Damages-Questiolts for  Jurv.-Where the county is liable for 
the services of a physician rendered a t  the request of the sheriff to a 
wounded prisoner in his custody, upon an implied promise to pay 
for them, an issue is raised for the jury to determine the reasonable 
amount to be paid therefor. Ibid. 

PLEADINGS. See Clerks of Court, 1, 2 ;  Judgments, 9, 19;  Removal of 
Causes, 1, 2, 5, 8, 10; Verdict, 1 ;  Courts, 8, 11, 13 ; Evidence, 28, 29, 
33, 42; Divorce, 2 ;  Appeal and Error, 20, 25, 29, 38; Deeds and Con- 
veyances, 25; Demurrer, 2. 

1. Pleadings -Actions - Common Law-Contributory Negligence-Btat- 
.ufes.-Where a common-law action for negligence is, brought in the 
courts of this State to recover damages for the defendant railroad 
company's negligence as  an employer in intrastate commerce incurred 
in  another state, under a contract made there, the defendant must 
plead contributory negligence in order to avail itself of this defense. 
C. S., 523. Johnson v. R.  R., 75. 

2. .Pleadings--Dernan&--Recovery.-4%e amount of recovery in the present 
action is limited to the specific sum demanded in the complaint when 
particularly stated, and may not be extended to that  claimed in a 
general prayer for a larger amount. Lowman v. Cotnrs. of Love- 
ladu Township, 147. 

3. Pleadings -Extension of Time - Clerks of Court - Judge-Court- 
Jzrrisdictio?+Statutes.-Where a consent judgmen: has been en- 
tered by mistake, and the trial judge has held that it did not operate 
as  an estoppel on the defendant, and has set it  a s~de ,  i t  is  within 
his broad discretionary power conferred by statute to permit the 
answer to  be then filed, a s  such authority is not taken away under 
the procedure in such instances now given by a separate statute to 
the clerk of the court. Weenville v. Munford, 373. 

4. Pleadings -Issues - Judgment -Appeal and Error.--Where the de- 
fendant in an action upon a note admits its execution, but alleges 
that a t  the time, without reading the instrument, he understood it  
was payable to another whom he owed for fertilizer in a transaction 
with such other person: Held, the issues as to  mkether the third 
person, not a party to the action, was acting as  agent for the plain- 
tiff', is not presented in the absence of allegation ir the answer to 
that effect, and a judgment in defendant's favor thereon, is reversi- 
ble error. Guano Co. v. Vanning, 422. 

5. Plendings - Bmendtnents - Trials - Orders Rigned Nunc Pro T u n o  
Abatement and Revival.-It is within the sound d scretion of the 
trial court to permit amendments to pleadings to cmform them to 
the evidence after the trial has commenced, where the cause has 
survived the death of the plaintiff in the action a s  originally brought, 
and he may sign the order after the conclusion of thl? trial nttnc pro 
trlnc. Barbec z.. Cunnadll, 5'29. 
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6. Pleadings-Statute of Frauds-Demurrer.-The Statute of Frauds 
must be pleaded by one claiming that  a contract relied on by the 
opposing party was verbal, when a written contract was required, 
and a demurrer on such ground is untenable. Real Estate Co. 2;. 

Fowler, 616. 

7 .  Sam+Comideration.-Where a party to a contract claims in an action 
that a lack of consideration renders i t  unenforceable, i t  is necessary 
for him to aver i t  in his pleadings, and he may not maintain this 
defense upon demurrer to the pleadings of the opposing party. Ibid. 

8. Pleadings-Demurrer.-Upon demurrer to the complaint, every mate- 
rial allegation thereof, and reasonable inference therefrom tending 
to establish the plaintiff's cause of action, will be taken a s  true. 
Hurwitz v. Sand and Gravel Co., 630. 

9. Same-Mines and Minerah-Breach of Covenant.-Where the plain- 
tiff alleges in his complaint a breach of defendant's implied cove- 
nant to mine the locus in  quo, and that thereby, by his continued 
possession he has deprived the plaintiff of the value of his property 
rights therein, a demurrer is bad and should be overruled. Zbid. 

10. Pleadings-Demurrer.-The sufficiency of the pleadings is determined 
upon demurrer, taking as  true the material allegations thereof and 
the reasonable inferences therefrom that tend to sustain it. Brick 
Go. v.  Gentry, 636. 

11. Sa~-~4dmissions-Facts-Conc7usio~1s.-Upon demurrer, the allega- 
tions admitted a re  those as to the facts in controversy, and do not 
extend to erroneous conclusions arising from allegations a s  to  the 
facts pleaded. Ibid. 

12. Pleadings-Demurrer-Renwdy-Co~~ditions Precedent-Principal and 
Surety-Contracts.-A limitation in a surety bond as  to the time in 
which a n  action may be maintained against the surety thereon, after 
notice of default, is contractual, and affects the remedy, and i t  is 
necessary that the surety plead i t  in the action for it  to be aGail- 
able a s  a defense; and where it  does not sufficiently appear in  the 
pleadings to which the defense is directed, a demurrer thereto on 
that ground is a speaking demurrer and should be overruled. C. S., 
6290. Ibid. 

PLEAS IN BAR. See Actions, 6. 

POLICEl. See Game, 2. 

POLICE POWERS. See Municipal Corporations, 15; Statutes, 6. 

POLLUTION. See Health, 1. 

PONDS. See Appeal and Error, 2. 

POSSESSION. See Bills and Notes, 1, 17, 18; Limitation of Actions, 5 
Trusts, 2 ;  Evidence, 30; Landlord and Tenant, 2. 

POSTHUMOUS CHILD. See Wills, 6. 

POSTPONEMENT. See Estates, 9. 

POWERS. See Courts, 1, 8 ;  Municipal Corporations, 2 :  Government, 3. 
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POWER OF SALE. See Wills, 3 ;  Mortgages, 2 ;  Trusts, 5. 

PREJUDICE. See Evidence, 3, 6;  Negligence, 11; Instructions, 2, 10; New 
Trials, 2;  Trials, 1 ;  Appeal and Error, 12, 13, 14, 2 2 ,  Claim and De- 
livery, 2. 

PRELIMINARY EXAMINATION. See Evidence, 39. 

PRELIMINARY HEARING. See Appeal and Error, 27. 

PREMISES. See Reference, 2. 

PREPONDERAXCE O F  EVIDENCE. See Homicide, 4. 

PRESENTMENT. See Bills and Notes, 13. 

PRESUMPTIONS. See Bills and Notes, 1 ;  Gifts, 2 ;  Courts, 5, 6 ;  Rail- 
roads, 3, 5, 10;  Ejectment, 3 ;  Deeds and Conveyances, 23; Criminal 
Law, 10; Municipal Corporations, 16; Homicide, 5. 

PRIMA FACIE CASE. See Bills and Notes, 2, 19;  Appeal and Error, 37; 
Evidence, 11 ; Railroads, 8. 

PRINCIPAL AND AGENT. See Commissioners, 1 ; Evidence, 15 ; Banks 
and Banking, 3 ;  Vendor and Purchaser, 2 ;  Descent and Distribu- 
tion, 3 ;  Corporations, 5. 

1. Principal and Agent-Actions-Contracts-Evidence.-Where the plain- 
tiff's own evidence shows that  a defendant in a n  action for breach 
of contract has  therein acted as  a n  agent for the codefendant, no 
recovery can be had against the agent alleged to have been a part- 
ner of his codefendant. Yam Mil l e  v. Armstrong, 126. 

2. Principal and Agent - Implied Authority - Scope of Agency--Secret 
Limitation of Authority.-An agent may not only bind his principal 
by acts for which specific authority as  such agent is given, but also 
for all acts necessary to the performance thereof, and generally 
within the powers conferred on like agents and within the apparent 
scope of their authority; and to escape liability the principal may 
not set up secret limitations unknown to one advancing the agent 
money on the strength of the relationship, when such is ordinarily 
implied by agencies of like character. Bobbitt Co. v. Land Co., 323. 

3. Same-Farming Supplies - Evidence - Questions for Jury.-Evidence 
that  the principal sought to be bound received bills for farming sup- 
plies furnished the supposed agent, and remitted for same, is suffi- 
cient to sustain a verdict binding the principal for the payment of a 
balance of the running nccoumt, notwithstandinq conflicting evidence 
in behalf of the principal that the rigent purchased the goods on his 
own account under a n  arrangement unknown to the plaintiff, by 
which the principal had agreed only to advance a lirrited amount of 
money for the farming purposes, under a rental cor~tract with the 
alleged agent. lbid. 

4. Principal and Agent -Declarations of Agewt - Fraud-Knowledge- 
Evidence-Ratification.-Ekidence tending to show that  one pur- 
porting to act a s  sales agent for a corporation during: its formation, 
made fraudulent representations to the purchaser cf stock to his 
damage, and that  with knowledge thereof the corpo-ation, through 
its officers, accepted the purchase price, is sufficient dellors the agent's 
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PRINCIPAL AND AGENT-Continued, 
declarations, to bind the corporation as  principal, i t  being required 
that  the corporation in order to  repudiate the transactions, must 
reject the benefits in toto. McNair v. Finance Co., 711. 

5. Principal and  gent-~aMcation Equivalent to Prior Authority.- 
The act of ratification by the principal of one who has assumed to 
act a s  his agent, relates back, and is equivalent to a prior authority 
given him to do the act. Respess v. Spinning Co., 809. 

PRINCIPAL AND SURETY. See Injunction, 1 ;  Judgments, 4 ;  Pleadings, 
12; Kew Trials, 1 ;  Highways, 1, 3, 4, 5 ;  Jury, 1, 2 ;  Demurrer, 3 ;  
Liens, 1 ;  Mechanics' Liens, 1, 4, 8; Statutes, 7. 

PRIORITIES. See Bills and Notes, 14, 15; Mechanics' Liens, 9. 

PRIVATE NUISANCE. 
1. Private NuisanceAbatement-Suit.-At common law a party injured 

by a nuisance could bring a n  action on the case for damages or 
abate the nuisance in proper cases without suit. S. v. Brown, 419. 

PRIVIES. See Deeds and Conveyances, 3. 

PROBATE. See Deeds and Conveyances, 20, 24; Courts, 16. 

PROCEDURE. See Removal of Causes, 2 ; Municipal Corporations, 17; 
Divorce, 3 ;  Easements, 1. 

PROCESS. 
1. Process - Summons - Service -Publication - Proceedings in rem. - 

Where process by publication has been duly made on nonresident 
corporations in a suit to set aside for  fraud deeds to property situ- 
ated in the jurisdiction of our courts, the proceedings are  in rem, 
and affect only the title to the locus in quo ,and do not extend to the 
liability of the defendants beyond whatever interest they may have 
in the land in question. Foster v. Allison Corporation, 166. 

2. Process-Summons-Publication-Proceedings in 1-emcComtitutionaZ 
Law.-Our statute as  to publication of summons in an action i n  rem 
against a nonresident defendant is within the due process clause of 
our Constitution. Ibid. 

3. Xo service of Process.-Where a defendant has never been served with 
process or appeared in person or by attorney, a judgment rendered 
against him is not simply voidable but void, and may be so treated 
whenever and wherever offered without any direct proceeding to 
vacate it. Truelove v. Parker, 432. 

PROFITS. See Damages, 1. 

PROOF. See Criminal Law, 14. 

PROPERTY. See Courts, 5 ;  Game, 4. 

PROXIMATE CAUSE. See Negligence, 1, 6, 12; Automobiles, 2 ;  Con- 
spiracy, 1; Master and Servant, 10. 

PUBLIC ACCOUNTANTS. 
1. Puhlic Accountants - Statutes - Criminal Law-Actions-Defenses.- 

Our statute requiring public accountants under a penalty to qualify 
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PUBLIC ACCOUNTAKTS-Continued. 
and take out a license in this State, is for the conduct of this bud-  
ness therein, and does not embrace within its terms an isolated 
instance of the employment of a firm of certified pul~lic accountants 
licensed in another state, who send their representative here to 
acquire information from the books of a corporation for a statement 
of its condition to be made out in the state in which the auditing 
concern is  authorized to do business. Respess v. Spinning Co., 809. 

2. Same-Public Policy-Vocatio)~s.-While an accountant "actively en- 
gaged and practicing accounting as  a principal vocation," is required 
to obtain a license therefor in this State, a mere isollted instance is 
not sufficient to come within the terms of the statute. Z b i d .  

PUBLICATION. See Process, 1, 2. 

PUBLIC BUILDIKGS. See Mechanics' Liens, 2. 

PUBLIC HEALTH. See Health. 

PUBLIC HIGHWAYS. See Highways. 

PUBLIC PEACE. See Courts, 17 

PUBLIC POLICY. See Deeds and Conveyances, 4 ; Contracts, 17 ; Municipal 
Corporations, 14 ; Mechanics' Liens, 3 ; Statutes, 6, 13 ; Public Account- 
ants, 2. 

PUBLIO SERVICE. See Automobiles, 5, 6. 

PUSISHMENT. See Criminal Law, 3, 6 ;  Intoxicating Liquor, 1. 

PURCHASER. See Deeds and Conveyances, 6, 17 ; Landlord and Tenant, 1 ; 
Trusts, 5. 

QUBLIFICATION. See Jury, 1. 

QUALIFIED ESDORSEMEST. See Bills and Fotes, 12. 

QUARANTINE. See Health, 3. 

QUESTIOKS AND ANSWERS. See Appeal and Error, 3. 

QUESTIONS FOR JURY. See Evidence, 4, 9, 10,'16, 26, 38; Negligence, 7 ;  
Railroads, 9 ;  Street Railways, 1 ; Deeds and Conveyancw, 8, 12; Eject- 
ment, 2 ; Principal and Agent, 3 ; Judgments, 18 ; Equity, 2 ; Trials, 3 ; 
Actions, 4 ;  Vendor and Purchaser, 3 ;  Physicians and Surgeons, 3, 5 :  
Tenants in Common, 5 ;  Master and Servant, 13; Criminal Law, 16; 
Appeal and Error, 3. 

QUESTIOSS O F  LAW. See JIandamus, 1 ; Judgments, 19 ; Government, 6 ; 
Municipal Corporations, 3, 30; Photographs, 2 ;  Appeal and Error, 30. 

RAILROADS. See Master and Servant, 3 ;  Torts, 3 ;  Carrie-s, 1, 2; Negli- 
gence, 10. 

1. Railroads-Rights of Way - Easements -- dctrtal 0ccr~patio)z-Width 
of Right of Way.-A railroad company acquires by cmondemnation a 
right of way over the lands of the owner, within tke limits of its 
clinrtt'r or othw l)ertinent statutes. when not other\viie specified es-  
t twli~lf i  to that portion not nctually occ.upi~yl by its rc~i~tlbtvl. Grif/ i th 
a. I t .  22..  84. 
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RAILROADS-Continued. 
2. 8am.e -Acquisition - Statutes.-A railroad company ordinarily may 

acquire a right of way over or an easement in the lands of the 
owner for the purposes of its railroad, by purchase or grant, con- 
demnation, or statutory presumption. Ibid. 

3. Same-Width of Right of Way-Statutes-Presumptions.-Where the 
charter of a railroad company prescribes the maximum or minimum 
width of the right of way that the company may acquire over the 
lands of the owner, i t  confines such acquisition strictly to the width 
prescribed; and if no width is prescribed therein, then that prescribed 
by C. S., 1733(1), applies, subject to the right of the owner for 
compensation. C. S., 440 ( I ) ,  ( 2 ) .  Ibid. 

4. Rai!roads-Right of Way-Easements-Statutes-Strict Construction. 
Statutes giving railroad companies the right to condemn lands of 
the owner for railroad purposes, will be strictly construed, and the 
rights will not be extended beyond those expressly granted or aris- 
ing by necessary implication. Ibid. 

5. Sam-Statutes-Presumptions.--Where the Legislature of this State 
confers upon a railroad corporation of another state the same right 
to acquire land herein as  given by its act of incorporation in another 
state, there can be no presumption, under our statutes, as  to the 
width of the right of way acquired here, when the method of its 
acquisition, under its charter, has not been followed here. Ibid. 

6. Railroads-Negligence-Fires.-It is required of a railroad company 
in the operation of its trains to use d ~ e  care to have its locomotives 
equipped with a proper spark arrester, etc., such a s  are  approved 
and in general use, and that  they are  run in a careful manner in 
regard to  the escape of sparks therefrom, but not that  sparks shall 
not otherwise escape. Mfg. Co. v. R. R., 109. 

7. S a m e B u r d e n  of Proof.-In a n  action to recover damages against a 
railroad company for the negligent setting out of sparks from its 
passing locomotive, the burden rests throughout the trial upon the 
plaintiff to show that the defendant was negligent, and that  this 
negligence was the proximate cause of the injury. Ibid. 

8. Same-Evidence-Prima Facie Case.-Where the plaintiff has shown 
by his evidence that a spark from a passing locomotive of defendant 
company set fire to his property, he makes out a prima facie case, 
that  the fire causing the damage was from the negligent equipment or 
operation of the locomotive, which is sufficient to take the case to 
the jury upon the issue, but does not change the burden of proof. 
Ibid. 

9. Same-Wonsuit-Questions for  Jury.-Evidence that  the plaintiff's 
warehouse caught fire about one-half hour after the defendant's 
locomotive had passed nearby, on a n  upgrade, emitting sparks and 
hot cinders, which from the direction of the wind and the combusti- 
ble material a t  the place it  caught, indicated that  the tire had started 
from these sparks or hot cinders. and that there was no fire a t  the 
time in or about the place, is sufficient to deny defendant's motion 
a s  of nonsuit thereon. Ibid. 

10. Railroads-Right of Way-Statutes-Width-Presumptions-Deeds and 
Conveyances.-The statutory presumption of the width of a right 
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of way acquired by grant or deed to a railroad company, cannot apply 
when the company has entered upon the land and constructed its 
roadway under a description limiting the width to that of its present 
use, or otherwise limiting i t  to  less than the statutory provision 
respecting it. Wearn v. R. R., 575. 

11. Same-Adjoining Lands.--The presumption that a railroad company 
acquires by grant or deed a full right of way in acccrdance with the 
width prescribed by statute, when the conveyance i:; silent thereon, 
cannot extend to lands adjoining those of the grantcr whose owners 
are  not parties to the conveyance. Ibid. 

12. Same-Evidence-Conduct or Acts of Parties-Intent.--Where a rail- 
road company has acquired a right of way by deed o: grant, and the 
width thereof is left in doubt under the terms or expression of the 
conveyance, the acts of the parties appearing from other conveyances 
and records of court proceedings, etc., may be received in evidence 
to show the intent of the parties in respect to the width conveyed, 
which may only be done in case of ambiguity. Ibid. 

13. Same-Location of Road.-Where a railroad company has entered upon 
lands and constructed its right of way under an indefinite power 
to  do so in a grant or deed, with restrictions as  to the width or 
occupancy, the location thus determined upon by the defendant will 
afterwards control the question of its permanent location, and the 
extent of its width under the restrictive terms of the conveyance. 
Ibid. 

RATIFICATION. See Principal and Agent, 4, 5 ;  Corporations, 5. 

REAL ESTATE. See Taxation, 3. 

REAL PARTY IN INTEREST. See Actions, 4. 

REBUTTAL. See Evidence, 11. 

RECEIVERS. See Corporations, 4 ;  Wills, 5. 

RECEIVING STOLEN GOODS. 
1. Receiving Stolen Goods -Larceny - Evidence - Connmted Crimes - 

Criminal Law.-Under an indictment charging defendant with steal- 
ing an automobile, and with receiving same with a felonius intent, 
knowing a t  the time it  was feloniously stolen, eviderce that he and 
his associates who were stopping a t  his home, and froin whom he had 
received it, used it  under a plan then formed to burglarize a store, 
is competent to  disprove the defendant's good faith In receiving the 
automobile under the circumstances, and to show his guilty knowl- 
edge and intent in the matter. S. v. Dail, 231. 

2. Receiving StoZen Goods-Evidence-Accessories-Criminal Law.-Evi- 
d a c e  that the defendant was a t  the home of his brother when the 
latter purchased a car that had been stolen; that  he was told to keep 
the car concealed for awhile, and that he helped change certain parts 
thereon for other parts, to conceal its identity, etc., is sufficient to 
take the case to the jury upon the question of his guilt. S. v. Dail, 
234. 
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3. Same-Accessories.-Where two persons aid and abet each other in 

the commission of a crime, both being present, they a re  both liable 
a s  principals and equally guilty. Ibid. 

RECKLESS DRIVING. See Criminal Law, 2. 

RECORD. See Appeal and Error, 3, 16, 17, 32; Adoption, 2. 

REDEMPTION. See Mortgages, 1. 

REFERENCE. See Deeds and Conveyances, 11; Appeal and Error, 21; 
Actions, 7 ;  Criminal Law, 12. 

1. Reference-Statutes-Liberal Interpretation.-Our statute allowing a 
compulsory reference by order of the trial judge should be liberally 
construed, to expedite the trial of causes and t o  promote substantial 
justice between the parties litigant. C. S., 573. Bank v. Evans, 536. 

2. Reference - Statutes - View of Premises -Landlord and Tenant - 
Leases-Contracts.-Where the question involved in the action is 
the amount of rent due the lessor of a store or amusement house, 
under a contract placing the rental a t  not less than a certain monthly 
sum, obligation of the lessee to pay more in accordance with 
what other tenants were paying in the locality for other stores, etc., 
of the same rental value, the question to be determined by the jury 
does not require a view of the premises, entitling the party request- 
ing i t  to a compulsory reference under the provisions of our statute. 
C. S., 573. Kearns v. Huff, 593. 

REFORMATION O F  DEEDS. See Reformation of Instruments. 

REFORMATION O F  INSTRUMENTS. See Equity, 2. 
1. Reformation of Deeds-Equity-Deeds and Conveyances - Mistake.- 

In  order to reform a deed in equity for mutual mistake of the 
parties in including lands not intended, without allegation of fraud, 
i t  is necessary for the plaintiff to show, not only that she had not 
intended to convey the locus i n  quo, but that i t  was not so intended 
by her grantee. Strickland v. Shearon, 560. 

2. Same-Draftsman.--To correct a deed in equity for the mistake of 
the draftsman, i t  is necessary for the plaintiff to show that  the 
draftsman had not followed the instructions of the parties in giving 
the description of the lands conveyed. Ibid. 

3. Same-EcidenceMutuaZ Mistake.-Where the grantor and grantee 
in a deed have agreed upon the description of timber growing upon 
lands to be conveyed, and have instructed the draftsman as  to the 
description, equity will not reform the deed solely upon the ground 
that the grantor had intended to exclude certain of her timber that  
was included in the description agreed upon. Ibid. 

REGISTRATIOK. See Deeds and Conveyances, 6 ;  Corporations, 2 ;  Equity, 
3 ;  Bills and Kotes, 14. 

RELEASES. See Deeds and Conveyances, 27. 

REMAINDERS. See Wills, 2,  9;  Estates, 1, 2,  6, 7. 

REMAND. See Appeal and Error, 11, 31, 36; Courts, 7 
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REMARKS. See Trials, 1. 

REMEDIES. See Injunction, 4 ; Pleadings, 12. 

REMOVAL. See Cemeteries, 1 ; Contracts, 14. 

REMOVAL O F  CAUSES. 
1. Removal of Causes-Federal Courts-Diversity of Citizenship-Tort- 

Pleadings-Petition - Severa1)le Controversy-Fraudulent Joinder- 
Courts4urisdiction.-Upon a motion to remove a cause from the 
State to the Federal Court under the Federal statute for diversity 
of citizenship and wrongful joinder of a resident defendant with 
the movant, a nonresident defendant, and the comlslaint alleges a 
joint tort, the allegation of the complaint will control in passing 
upon the motion, unless the movant makes it clearly to appear from 
the matters alleged in his petition and not his conclusions therefrom 
alone, that the controversy was severable, and that the resident de- 
fendant was joined in fraud of the jurisdiction of the Federal Court. 
E'enner v. Cedar Works, 207. 

2. Removal of Causes-Pleadings-Procedure-Answer-Demurrer.-De- 
fendant in  a civil action must appear and demur or answer within 
twenty days after the return day of the summons, or after service 
of the complaint upon him, or within twenty days after the final 
determination of a motion to remove as  a matter of right. C. S., 509. 
Howard v. Hinson, 366. 

3. Ir'emoval of Causes-Convenience of Witness-Discretion of Court.-h 
petition for the removal of a cause from one county in the State to 
another for the convenience of witnesses, is addressed to the dis- 
cretionary power of the court. Ibid. 

4. Removal of Causes-Appeal and Error.-All motions to remove a 
cause for trial should be made before the clerk of the court of the 
county wherein the action was brought, when claimed as  a matter 
of right, and from his judgment an appeal will lit? to the judge. 
Ibid. 

5. Removal of CausesJudgntents  Set Aside-Appearanct+Plearlings- 
Statutes-Waiver.-By appearing and moving to se; aside a judg- 
ment by default rendered, a nonresident defendant upon whom sum- 
mons by publication had been made, and who brings himself within 
the provisions of C. S., 492, by moving within a reasonable time 
after notice, has as  a matter of right twenty days from the time 
such judgment had been set aside, in which to amwer or demur, 
and only requesting or acquiescing in a longer time granted by the 
court is a waiver of his right to  file a petition and bond for the 
removal of the cause to the United States Court, un~ier  the Federal 
Statute. Burton v. Smith, 599. 

6. Removal of Causes - Courts -Jurisdiction - State Courts -Federal 
Courts.-The State and Federal Courts have concurrent jurisdiction 
in controversies between citizens of the State and nonresident de- 
fendants, when the amouut involved is jurisdictional in the Federal 
Court, and the nonresident defendant has the election to remove the 
cause to the Federal Court by moving in apt time under the pro- 
visions of the statute, unless the defendant has prtviously waived 
his right. Ibid. 
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7. Same-Waiver.-Where a nonresident defendant otherwise has the 

right to have a cause removed from the State to the Federal Court, 
he may waive i t  by failing to aptly file a proper petition and bond 
therefor, as  the statute requires, or by his acts and conduct amount- 
ing to a recognition of the jurisdiction of the State court wherein 
the action has been brought. Ibid. 

8. Sums-Pleadings.-Where a judgment by default in the State court 
in an action against a nonresident defendant by a resident plaintiff, 
wherein summons by publication has been made, has been s e t  aside 
on defendant's motion, C. S., 492, the mere fact that the judge has 
allowed him the statutory time in which to answer or demur, with- 
out defendant's objection, does not call for the exercise of the 
court's discretion, and the defendant may therein aptly file his peti- 
tion and bond for the removal of the cause to the Federal Court a s  
a matter of his legal right. Ibid. 

9. Removal of Causes-Severable Causes.-Where a judgment by default 
for the want of an answer has been set aside as  to a nonresident 
defendant among other defendants who a r e  residents, against whom 
no judgment has been rendered, as  in this case, the actions will be 
considered as  severable within the meaning of the Federal Remora1 
Act. Ibid. 

10. Removal of Causes -Federal Courts -Jurisdiction- State Court- 
Orders-Pleadings-A70nsuit.-Where a suit is properly removable 
from the State to the Federal Court for diversity of citizenship, the 
jurisdiction of the State court terminates upon the filing by the non- 
resident defendant of a proper petition and bond therefor, within 
the time prescribed, and further orders of the State court allowing 
amendment to confer jurisdiction on it  in respect to the amount 
involved, or permitting the plaintiff to take a roluntary nonsuit, is 
without effect. Huntley c. Express Co., 696. 

RESEWALS. See Bills and Notes, 8 ;  Mechanics' Liens, 10. 

RENTS. See Landlord and Tenant, 1, 2. 

REPAIRS. See Municipal Corporations, 11. 

REPLEVIN BOND. See Claim and Delivery, 1 ;  Judgments, 16. 

REPRESENTATIONS. See Fraud, 2. 

REQUESTS. See Gifts, 2 ; Instructions, 13, 15. 

RESALE. See Appeal and Error, 37; Clerks of Court, 4 ;  Mortgages, 4. 

RESCISSION. See Deeds and Conveyances, 30. 

RESERVATION. See Tenants in Common, 2 ;  Deeds and Conveyances, 29. 

RES GESTAE. See Evidence, 18, 19. 

RESIDENCE. See Deeds and Conveyances, 5. 

RESOLUTIONS. See-Corporations, 7. 

RESTRAIST ON ALIENATION. See Deeds and Conveyances, 28. 
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RESTRICTIOSS.  See Deeds and Conveyances, 1, 4. 26. 

REVERSAL. See Demurrer,  1 

REVERTER. See Contracts, 14. 

REVOCATIOS. See Contracts, 20: Wills, S, 11. 

"RIDERS." See Insurance. 3. 

RIGHTS. See Dower, 1; Tasation. 4 :  Statutes,  13; Deeds and Convey- 
ances. 19; Actions, 2. 

RIGHT O F  WAY. See Railroads. 1. 3. 4. 10; Easements, 1. 

R I P A R I A S  RIGHTS.  See Waters and Watercourses, 1. 

ROADS AND HIGHWAYS. See Highways. 

RULES O F  COURT. See Appeal and Error ,  5 ,  32. 
1. Rules 07 Court-Appeal n,rd Error-In Forma Pauperis-Briefs.-The 

rule of practice in the Supreme Court requiring appellant in appealq 
in  formn pauperis to file seven typewritten copies of his brief and 
of the  transcript, in addition to the  original transcript ,  i s  manda- 
tory, and a compliance with i t s  provisions is necessary to entitle the  
appellant t o  h a r e  hi< appeal decided on i t s  merits. Tvrtst Co. .c. 
Miller, 7,%. 

RULE I S  SHELLEY'S CASE. See Estates,  6. 

SAFE PLACE TO WORK. See &laster and Servant, 1, 2. 3, 5, 9. 13, 15: 
Segligence, 5. 

SALES. See Limitation of Actions, 2 :  Vendor and Purchaser,  1 ;  Landlortl 
and Tenant,  1 ;  Health, 5 ;  Wills. 3 ;  Fraud.  1, 3 ;  Coi tracts.  4, 22 : 

Tasation. 1 ; Deeds and Conreyances. 29. 

SASD A N D  GRAVEL. See Condemnation, 1. 

SCIESTER.  See Homicide, 1. 

SCOPE O F  AGESCY. See Principal and Agent, 2. 

SECRET LIMITATIOS.  See Principal nnd Agent, 2. 

SECURITY. See Trusts,  2. 

SELF-DEFENSE. See Criminal Law, 10. 

SEPARATIOX. See Divorce, 1. 

SERVICE. See Automobiles, 5 :  Mandamus, 2 ;  Process, 1, 3 ;  E'hysicians and 
Surgeons, 1 ; Actions, 9. 

SET-OFF. See Vendor and Purchaser.  4. 

SEVERABLE CONTROVERSY. See Removal of Causes, 1, 9 

SEWERAGE. See JIunicipal Corporations, I, 15; Health,  1. 

SHAREHOLDERS. See Banks and Banking. 1 ;  Bills and  3;otes. 5 ;  Cor- 
porations, 2 ;  Statutes,  6. 
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SKERIFFS. See Physicians and Surgeons, 2. 
1. Sheriffs - Taxation - Statutes. -- Under the various general statutes 

relating to the collectiou of taxes by the sheriff, requiring the col- 
lection according to copy of tax list delivered to him, C. S., 7930; 
the power of the county commissioners as  to releasing, etc., certain 
persons, C. S., 7976; his duty to immediately collect, C. S., 7992; the 
year given in which to settle, C. S., 7998; the power of sale given 
him, C. S., 8006, 8010, and the power to attach property, C. S., 8004; 
the time fixed for settlement, C. S., 8049; and the duty to  sue him 
in case of his default, C. S., 8051: Held, the sheriff and his bondsmen 
are liable for the full amount on the tax list given to him, except 
certain specific deductions allowed by law. Graves z;. Cope, 112. 

2. Same-Delinquent Taxes-Tender to Buccessor-d1andamus.-A sheriff 
being liable for the collection of all taxes upon the list given him 
by statute, a tender by the delinquent taxpayer of the amount due 
to the sheriff's predecessor as  tax collector, is properly refused, and 
a mandamus will not lie to compel the present incumbent to receive 
them. Ibid. 

3. Same-Public-Local Statutes.-Where a public-local law on the sub- 
ject applying to a particular county cannot be construed as  authoriz- 
ing it, a mandamus will not lie to compel the sheriff of the county 
to accept delinquent taxes due to his predecessor in office, and 
remaining uncollected. Ibid. 

SIGNATURE. See Married Women, 1. 

SHAREHOLDERS. See Corporations, 1, 2, 3, 4, 5, 7 ;  Contracts, 22; Fraud, 
1, 2. 

SLANDER. 
1. Slander - D1amages - Actionable per se-Negro Blood-Special Dam- 

ages.-In order to sustain a n  action for damages for slanderous 
words falsely spoken, etc., i t  is necessary for the plaintiff to show 
special damages, unless they amount in effect to a charge of an 
infamous crime, or with his having an infectious disease, or relate 
to his trade or profession; and utterances that only charge him with 
having negro blood in his veins, are not actionable per se. Deese v 
Collins, 749. 

SPECIAL LAWS. See Highways, 8. 

SPECIFIC PERFORMANCE. See Contracts, 12. 

SPIRITUOUS LIQUOR. See Intoxicating Liquor. 

STATE BOARD OF' HEALTH. See Health, 2. 

STATE COURTS. See Courts, 4 ;  Removal of Causes, 6, 10. 

STATE HIGHWAY COMMISSION. See Government, 1, 2 ;  Highways, 4, 5. 

STATUTES. See Clerks of Court, 1 ; Bills and Notes, 1, 4, 10 ; Divorce, 1, 2 ; 
Gondemnation, 1 ;  Wills, 8, 11; Damages, 4; Deeds and Conveyances, 
6, 16, 24; Evidence, 12, 36; Instructions, 4, 11, 14, 15; Judgments, 5, 
7, 15, 16;  Limitation of Actions, 3, 4 ;  Man:' =us, 2;  Municipal Cor- 
porations, 1, 3, 19, 20, 21; Pleadings, 1, 3 ;  I -ilroads, 2, 3, 4, 5, 10; 
Master and Servant, 17; Sheriffs, 1, 2 ;  Stree ailways, 1, 2 ;  Appeal 
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and Error, 5, 28, 37, 38;  Game, 2, 3 ;  Removal of Causes, 5; Eject- 
ment, 3 ;  Courts, 12;  Criminal Law, 3, 12, 15;  Automobiles, 2, 3, 4, 5; 
Constitutional Law, 3, 4, 5 ;  Descent and Distribution, 1 ;  Public Ac- 
countants, 1 ;  Kegligence, 9 ;  Landlord and Tenant, 2 ;  Cemeteries, 1; 
Health, 3, 6 ;  Intosicating Liqnor, 1 ;  Mechanics' Liens, 2, 4, 8 ;  
Trials, 4 ;  Vendor and Purchaser, 4 ;  Jurenile Courts, 1 ; Actions, 7 ;  
Reference, 1, 2 ;  Liens, 1 ; Easements. 1 ; Fraud, 1, 3 ; H ighways, 6, 7; 
Clerks of Court, 1, 4 ;  Mortgages, 4 ;  Estates, 10. 

1. Statutes-Coprflict of Laws-Comitu-Common Law-Wsrkman's Com- 
pensation Act.-Where a citizen of this State enters into a contract 
of employment with a railroad company in another 'state having a 
workman's compensation statute, and is injured there while engaged 
in temporary eml)loyment, by the actionable nefiligen-e of the rail- 
road company in intrastate commerce, he may maintain a common- 
law action here for the recovery of his damages unaffected by the 
existence of the provisions of the Workman's Compelsation Act of 
such other state. C. S., 970. Johnson v. R. R., 75. 

2. Statutes-l)t Pari  llatrria-Paretlt and Cltild-Inherita~zce-A bandow 
ment.-C. S., 137, as to the inheritance of the father and mother, etc., 
dying without leaving husband, wife or child, and C. J., 189, depriv- 
ing the parent of the care, custody and services of the child in case 
of abandonment, are  not i u  pari materia. Avery v. Bruntleu, 397. 

3. Statutes-Interpretatio+R(yz~gnancl/.-A later statute repeals a prior 
one on the same subject-matter when irreconcilable tklerewith, or to 
the extent of the provisions that  are  repugnant. Greezsboro v. Grril- 
ford, 584. 

4. Same-In Pari  Uateria.--A public-local law allowing a zity or munici- 
pal court to recover against a county the costs in certain criminal 
convictions where the prisoner is sentenced to be worked on the 
public roads of the county, and a general statute then upon the same 
subject, are to be construed in pari materia. Ibid. 

5. Same-Costs-Courts.-Where a public-local law permits the costs of 
a municipal court to he recovered from a county lipon conviction of 
a criminal offense in certain instances, and a general statute in 
existence a t  the time of the enactment of the local statute provides 
specifically for one-half of the costs, this provision will be construed 
i n  pari nmteria with the general law, and the intent and meaning 
of the local law mill be to permit a recovery of one half the costs 
only. C. S., 1259. Ibid. 

6. Statutes - Police Powers -Public Policy - Corporations-Worthless 
Shares of Stock-Constitutional Law.-It is within the police powers 
of a state to pass a statute for the protection of its c~tizens against 
the sale to them of worthless shares of stock in speculative companies 
in the exercise of a reserved power in the state from that  granted 
to the general government, and does not contravene either the State 
or Federal Constitution. 3 C. S., f5363-6372. S. 1;. Deposit Go., 643. 

7. Same - Insuranca Commissioner - Principal and Surety - Actiorzs- 
Fraud-Cui Tam Actions.-Where the Insurance Corr missioner has 
required a bond conditioned in a certain amount to protect the 
investor from the fraudulent representations of the agent selling i ts  
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shares in Korth Carolina under the provisions of C. S., B72,  the 
exercise of this power by the commissioner i n  the respect stated is 
valid, and the one injured by the fraud may maintain a n  action 
against the surety on the bond upon its penalty on relation of the 
State. Ibid. 

8. S a m e - Z n t e r p r e t a t ~ n ~ B y  express provision of chapter 190, Public 
Laws of 1925, known a s  the Blue-sky Law, its provisions do not 
affect those of prior statutes on the subject, and those of 3 C. S., 
fj363-6372 are  applicable to causes of actions theretofore arising. 
I bid. 

9. Statutes-Interpretation-Child Welfare--Juvenile Courts.-The child's 
welfare act. Public Laws of 1919, ch. 97, and Art. 2 thereof, e s t a b  
lishing the juvenile courts, C. S., 6039 et seq., were enacted a s  a 
whole, and the sections are interrelated and interdependent, and the 
intent thereof is so to be interpreted. S. v. Perguson, a. 

10. Same-Courts-Jurisdiction.-The adjudication of one other than the 
parent or guardian of the child, of causiug the delinquency of a 
female child under sixteen years of age, etc., must be hap in the 
jurenile courts a s  having statutory original jurisdiction over the 
parties and subject-matter. Ibid. 

11. Statutes-Interpretation.-The courts will give various statutes upon 
the same subject-matter the interpretation which will reasonably 
harmonize them. Ibid. 

12. Statutes-Interprctation-Captio?~-Highmay8-Taxation - Bonds. - A 
statute providing a general scheme for the issuance of bonds, etc., 
for the various townships of a county, and giving jurisdiction thereof 
to a board of road commissioners, will be construed in pari materia 
as  to its related parts to preserve the legislative intent, under a 
correct interpretation of the terms of the statute, and in case of 
ambiguity in the body of the act, the caption thereof may be con- 
sidered. Ellis u. Greene, 761. 

13. Statutes-Public Policy-Common-Law Right-Interpretation. - While 
a contract that  contravenes a public policy declared or necessarily 
implied by statute, observing no distinction a s  between this and the 
imposition of a penalty on its violation, the statute will be strictly 
construed in favor of the alleged offender as  being in derogation of 
a common-law right. Respess v. Spinning Co., 809. 

STATUTE OF FRAUDS. See Deeds and Conveyances, 9. 

STREAMS. See Health, 1. 

STREETS. See Municipal Corporations, 8, 9, 11; Segligence, 10. 

STREET IMPROVEMENTS. See Municipal Corporations, 2. 

STREET RAILWAYS. 
1. Street Railmays -Practical Fenders - Statutes - Negligence - Evi- 

dence-Questions for  Jury.-The requirement of C. S., 3542, that  all 
street cars when operated must have practical fenders on the lead 
end thereof, applies to the protection of those traveling by vehicles, 
automobiles, etc., and where the evidence discloses as  in the instant 
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case that had a practical or proper fender been used, the injury 
would not have occurred, and that the fender was not properly 
braced, etc., i t  is sufficient to take the case to the jury. Hanes v. 
Utilities Co., 14. 

2. Street Railwayn-Fenders-Statutes-E.t'ideflce-.NegZigc?nce per se.- 
The violation of our statute by a street car company, in failing to 
provide a "practical fender" for its car, causing a n  injury, is  evi- 
dence of actionable negligence per se. Ibid. 

SUBCONTRACTOR. See JIechanics' Liens, 6. 

SUICIDE. See Homicide, 2, 3. 

SUITS. See Go~ernment ,  5 ;  Injunction, 4 ;  Private Suisance, 1 :  Mines aud 
Minerals, 3. 

SUMMOSS. See Mandamus, 2 ; Process, 1, 2 ; Actions, 9. 
1. S?immons-Vo7u?ttar1~ Bppearance.-The record does no1 show that  a 

summons or other final notice mas issued and serve11 or that  the 
father and mother made a voluntary appr>arance, and it is held that  
as a general rule the notice required by the statute rnust be given, 
and in its absence the proceeding may be held clefectiw. Truelove v. 
Parker, 432. 

SCPERIOR COURTS. See Sppeal and Error, 8:  Clerks of Crjurt, 2 :  Juve- 
nile Courts, 1. 

SUPPLIES. See Principal and Agent, 3. 

SUPREME COURT. See Government, 3, 6 ;  Xew Trials, 2. 

SURETIES. See Bills and Sotes, 3, S;  Mechanics' Liens, 3. 

SURVIVAL. See Master and Servant, 4. 

SURVIVORSHIP. See Deeds and Conveyances, 27; Estates, 8. 

TAXATIOK. See Judgments, 3 ;  Sheriffs, 1, 2 :  Automobiles, 1, 5 ;  Municipal 
Corporations, 15, 21, 22, 23; Highways, 6 ;  Appeal and Error, 31; Con- 
stitutional Law, 5 ; Statutes, 12. 

1. Taxation-Deeds and Conveyances - Sales-Mortgages--Notice.-The 
claimant of laud under a deed for nonpayment of taxes must show 
the prior notice of the sale as  required by statute, lvith sufficient 
description to identify the lands, as  against a purcha!ser a t  a fore- 
closure sale under the power contained iri a mortgage registered a t  
the time. Collins v. Dun?%, 429. 

2. Taxation-Personal Property-Liens-Lev?/.-A lien on l~ersonal prop- 
erty for nonpayment of taxes arises to  a municipality only upon a 
levy thereon. Ch,ernical Go. v. IViZliamon, 484. 

3. Same-Real Estate.-The personal property should be first exhausted 
by the sheriff of a county for the nonpayment of taxes before the 
land of the same owner may be sold therefor. C. S., 8C106. Ibid.  

4. Same-Uortgages-Right of Mortgagee.-It is required by our statute, 
C. S., 8006, that before the sale of personal property as  a prior lien 
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to that  of a chattel mortgage may be had for the nonpayment of 
taxes assessed thereon, the mortgagee be given a t  least ten days 
previous notice with the right to pay the assessment and costs inci- 
dental to making the levy and obtain a release therefrom, the amount 
so paid constituting a part of the mortgage debt due to him by the 
mortgagor by the implication of law. Ibid. 

5. Sam8e-Equity-It~jri?zctio)t.-\There the owner of real and personal 
property has not paid the tases thereon assessed by a county, a mort- 
gagee who has not received the statutory notice, may maintain his 
suit in equity against the sale of the personalty for the payment of 
the total tases due. C .  S., 8006, C. S., 8008, not applying. Ibid. 

TELEGRAPHS AND TELEPHONES. See Eridence, 31. 
1. Telegrams - Xegligence - 31 ental Anguish-Damages-Notice.--Dam- 

ages for mental anguish alone is not recoverable for the negligence 
of a telegraph company in failing to promptly deliver a telegram 
from a husband to his wife, informing her of his delay in reaching 
home, when the message itself, did not from its wording give any 
information to the company that  mental anguish would be caused 
by the delay in delivery, and there was nothing said to  the agents of 
the company that  would put them upon notice thereof. Powell v. 
Telegraph Co., 356. 

TELEGRAMS. See Telegral~hs and Telephones 

TESASTS IN COMMON. See Limitation of Actions, 5 ;  Homestead, 1. 

1. Tenallts in  Common-Partition-Title-Is,$ues.-Cnless put a t  issue 
by adversary claim, the title to lands is not involved in proceedings 
to partition iands among tenants in common, and a judgment therein 
does not estop the parties in respect thereto. Trusf Co. u. Wyatt, 133. 

2. Same-Deeds and Conveyances-Vinerals-Reservation in  Deed-Lattds 
-Partition-EestoppeGTit1e.-Where the parties claim a s  heirs a t  
law of the original owner, or through certain mineral interests in  
lands reserved from his deed to another, and one of them has acted 
as  a commissioner in proceedings partitioning the lands among them 
in nhich the title to suvh mineral interrst was not involved : Held, 
the judgment in such proceedings doe4 not estop him to claim his 
interest in the mineral rights reserved in the original deed. Ibid. 

3. Te?~ants in Cornmolt-Deeds and Cot~veyances-Division of Lands- 
Title.-Nutual deeds given by tenants in common to hold the lands 
dirided in sereralty do not affect the title t o  the lands, but is only 
a severance of the possession. Pozccr Co. v. Taylor, 329. 

4. Tenatzts in  Common-Personal Propevty-Claim and Delivery-Sole 
Ownership.-One tenant in common of personal property may not 
maintain claim and  deliver^ against a third person in possession, 
without the other owners, i t  being required that  the claimant show 
sole ownership. Allen u. McJlillan, 518. 

5. Same-Evidence-Questions fo r  Jury.-Where the evidence is conflict- 
ing as  to the plaintiff's sole ownership of the personal property in 
claim and delivery, the question is one for the jury. Ibid. 
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llER'ANTS BY THE CURTEST. See Deeds and Conveyances, 22. 

TESDER. See Sheriffs, 2 ;  Contracts, 13;  Clerks of Court, 4. 

TERMS. See Contracts, 4. 

TERRITORIES. See Tendor and Purchaser, 1. 

TESTIMONY. See Photographs, 1. 

TICK ERADICATION. See Health, 3. 

TIJLBER. See Deeds and Conveyances, 17, 18 ;  Contracts, 14. 

TIME. See Trials, 2 ; Deeds and Conveyances, 18. 

TITLE. See Evidence, 7, 30; Tenants in Common, 1, 2, 3 ;  Trrists, 5; Deeds 
and Conveyances, 10, 13, 23, 24, 29; Estates, 1 ;  Ejectment, 1 ;  Limita- 
tion of Actions, 5 ;  Mortgages, 4 ;  Homestead, 1 ;  Landlord and Ten- 
ant, 2 ; Bills and Notes, 22. 

TORTS. See Courts, 10, 11 ;  Actions, 3 ;  Government, 1 ;  Master and 
Servant, 7 ;  Removal of Causes, 1 ; Interest, 1. 

1. Torts-Civil Liabilitu-Contracts.-A tort is an act or omission giv- 
ing rise in virtue of the common-law jurisdiction of the court to a 
civil remedy which is not an action of contract. Elncore v. R. R., 
182. 

2. Same--4ctions.-Where the master without assault, threat, force, tres- 
pass or slander discharges his employee under a n  imp~~ta t ion  of dis- 
honesty, ordinarily an action in tort cannot be maintained. Ibid. 

3. Same - Railroads - Jlasfer and Servant-Employer an !l E m p l o y e e  
Evidence-No?zsuit,-J%%ere a railroad company through its superin- 
tendent discharges a conductor upon information and ,&idavits that 
he, in collusion with a local ticket agent. was selling tickets taken 
upon the train, without canceling them or turning them over to the 
company, and retaining the proceeds, and the superintc~ndent acts in 
his office where he and the conductor were alone, and gives an 
appeal to the conductor, a t  his request and in conformity with the 
rules of the locomotive brotherhood, to the general manager of the 
road, who confirms the action of the superintendent; and no assault, 
trespass, threats, or violence or slander were used by the road's 
officials : Held, not an actionable tort. Ibid. 

4. Same - Breach of Contract of Employment. -The discharge of a 
servant h.v the master contrary to the terms of the contract of em- 
ployment, is not alone sufficient to maintain an action in tort. Ibid. 

TOWNSHIPS. See Constitutional Law, 5. 

TOWSSHIP COJIJIISSIONERS. See Commissioners. 

TRANSACTIONS WITH DECEDEST. See Evidence, 12. 

TRASSFERS. See Corporations, 3, 4 ;  Rills of Lading, 1. 

TRESPASS. See Appeal and Error, 2 ; Injunction, 3 ; Condemnation, 1 : 
Government, 1 : Segligence. 4. 
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TRIALS. See Appeal and Error, 1 ;  Courts, 4 ;  Criminal Law, 7 ;  Evi- 
dence, 30; Pleadings, 5. 

1. Trial8 - Improper Remarks of Counsel -Instructions -Appeal and 
Error-Prejudice-Harmlees Error-Hontidde.-It would be preju- 
dicial error to permit uncorrected a characterization by a prosecut- 
ing attorney in his speech to the jury of the prisoner on trial for a 
homicide a s  a "human hyena," but where the trial judge immediately 
stops him and a t  that  time and later in his charge strongly empha- 
sizes the impropriety of the remark, and tells the jury that  the 
prisoner is entitled to a fair  and impartial trial under the evidence, 
a new trial will not be granted on appeal. S. 2;. Ballard, 122. 

2. Trhla-Arguments-Agreement a8 to Tim-Discretion of Court.- 
Where a t  the suggestion of the trial judge the counsel for the parties 
have not agreed as  to  the length of the argument to the jury, they 
cannot complain that he has exercised his legal discretion in not 
extending it. Young v. Stewart, 298. 

3. Trials-Questions for  Jury  - Evidence - Issues.-Conflicting evidence 
upon issues raised by the pleadings is for the jury to determine. 
S. v. Martin, 401. 

4. Trials--4rgument of Counsel-Statutes-Instructions.-While the at- 
torneys in the case are  permitted by statute, C. S., 203, to argue the 
whole case as  well of law as  of facts to  the jury, it  is for the trial 
judge to instruct them upon the law, and he may correctly tell them 
to disregard the law a s  argued to them by counsel. Sears, Roebuck d: 
Co. v. Banking Co., 500. 

TRIALS BY JURY. See Appeal and Error, 29, 36. 

TRUSTS. See Wills, 2, 3, 4 ; Negligence, 9; Bills and Notes, 10, 14 ; Estates, 9 ; 
Deeds and Conveyances, 25, 27. 

1. Trusts-Executors and Administrators-Courts-Advice.-A trustee or 
executrix under a will may submit the construction of the will 
relating to  a trust imposed, and its administration thereof, to  the 
courts for advice therein for their protection. E n d  u. Ernul, 347. 

2. Same-Estates - Contingent Remainders-Money-Personal Property 
-Beneficiaries-Possessio~t-Security.-Where there is a bequest of 
personal property by will, a certain sum of money, with contingeut 
limitation over, the beneficiary is ordinarily entitled to the posses- 
sion, but should be required to give a bond for the protection of the 
interest of the contingent remainderman, when the beneficiary is a 
resident beyond the jurisdiction of our courts, or otherwise where 
the facts and circumstances apparently require that  this precaution 
should be taken, unless the testator's contrary intent otherwise 
appears from a proper interpretation of the instrument. Ibid. 

3. Trusts-Deeds and Conveyances-Conditions Subsequent-Charitable 
Trusts.-A deed to lands suffjcient to create a trust therein for desig- 
nated purposes, will not be construed a s  upon condition subsequent, 
in the absence of a clause of forfeiture. Shannonhouae c. Wove, 769. 

4. Tru8t8-Courts-Equity.-V*hile equity may decree a sale of lands 
conveyed in trust for certain designated purposes, in order to pre- 
serve the estate therefor, i t  will not do so with express or clearly 
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implied powers in  the  instrument when i ts  effect will be t o  defeat  
the  purposes o f  the  trus t ,  as gathered from the  terms o f  the deed 
creating it. Ibid. 

5.  Same-Trustees-Power of Sale-Mortgage-Fol'ecloswe-Purchnscr- 
Title-Deeds and ConveganFes.-Where a deed t o  lands to  trustees 
clearly creates a charitable trus t  therein for designated purposes, 
and confers on them no power o f  sale except b y  the  word "dispose" 
thereof,  this word, construed wi th  the  other words expressing the  
trust,  does not confer upon the trustees the  power t o  mortgage the  
entire subject o f  the trust,  and thus  defeat  i ts  object, and the pur- 
chaser at  the mortgage sale can acquire no title. Cases wherein a n  
astoppel has been created, designated by  Brogden, J. Ibid. 

6. Trusts-Deeds and Conce~anres.--A deed t o  lands is  sufficient to  
create a trust therein when the  words are adequate the  subject i s  
definite, the subject-matter defined, and the  beneficiaries designated. 
Ibid. 

U L T R A  T I R E S  ACTS. See Courts, 1. 

UKIFORMITL'.  See Municipal Corporations, 22. 

U N I L A T E R A L  COXTRACTS.  See Deeds and Conveyances, 17. 

VALUE.  See Deeds and Conveyances, 6. 

V A R I A S C E .  See Criminal Law,  14. 

V E S D O R  A S D  PURCHASER.  See Contracts, 4, 7; Landlord and Tenant,  2 ;  
Banks and Banking, 3. 

1. Vendor and Prochaser-Sales Territory-Contracts-Damages.-Where 
an exclusive territory is  given by  contract by  the  mrlnufacturer for 
the  sale o f  i t s  products, definitely fixing the  date o f  i t s  duration, no 
previous notice t o  the date so fixed is required o f  the  manufacturer 
for the  discontinuance o f  this arrangement, and he io not liable for 
the  wares previously purchased by the  vendee, and remaining in the  
hands o f  the  latter, or otherwise, when no provision has been made 
therefor. S tk inson Co. u. Harvester Co., 291. 

2. T7endor and Purchaser-Carriers-Principal and Agent-Damages.- 
Where  goods are sold to  be transported and delivered by a common 
carrier, t he  delivery thereof in  good condition b y  the  seller t o  such 
carrier is  a delivery t o  the  buyer's agent, and he is  liable t o  the  
seller for the purchase price, though the  shipment is received a t  
destination in a damaged or worthless condition. Stoce Works  v .  
Boyd, 523. 

3. Vendor and Purcliaser - Carriers - Constructive Delivery-Gowignor 
and Consignee - Evidence - Questions for Jury. -Where the  pur- 
chaser o f  gonds to  be transported and delivered by  :L common car- 
rier denies liability i n  the  seller's action to  recover, the  purchase 
price, upon the  ground tha t  they  were delivered to  h im by another 
consignee, a local agent o f  the  seller, who had received them from the 
carrier, a delivery t o  the  carrier by  the  seller in  good condition is  
not a delivery t o  the  purchaser, and upon conflicting evidence the  
question is  for the  jury. Ibid. 
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VENDOR AND PURCHASER-Continued. 
4. Name-Counterclaim-Set-0ff-Statute.-Where damages are claimed 

by the plaintiff in the action, the seller of goods, for the contract 
price, the purchaser may set up a s  a counterclaim or set-off, any 
loss to him by reason of damages to the goods, caused by the plain- 
tiff in failure to perform his obligations under the contract of sale. 
C. S., 521. Ibid. 

VERDICT. See Courts, 3 ;  Judgments, 1, 12; Criminal Law, 3 ;  Appeal and 
Error, 24. 

1. Verdict-Pleadings-Evidence-Instructions.-A verdict of the jury 
will be considered on appeal in connection with the pleadings, the 
evidence, and the instruction of the court. Sitterson v. Sitterson, 
319. 

VESTED INTERESTS. See Estates, 1, 2, 6, 7, 8, 10. 

VIEW. See Reference, 2. 

VOLUNTARY APPEARANCE. See Summons, 1. 

VOLUNTARY TESTIMONY. See Criminal Law, 8. 

VOTERS. See Municipal Corporations, 15 ; Corporations, 6. 

See Criminal Law, 7, 9 ;  Bills and Notes, 16; Interpleader, 1 ;  
Courts, 15; Removal of Causes, 5, 7 ;  Appeal and Error, 36. 

"WANTON AND WILLFUL KILLING." See Master and Servant, 6. 

WAREHOUSEMAN. See Carriers, 2. 

WARRANTP. See Bills and Notes, 12, 15; Deeds and Conveyances, 30. 

WATER MILL. See Evidence, 2. 

WATER SUPPLY. See Deeds and Conveyances, 29. 

WATERS AND WATERCOURSES. See Appeal and Error, 2 ; Nuisance, 1 ; 
Health, 1. 

1. Water and Watercourses-Riparian Rights-Mills.-An upper riparian 
owner of land on a stream may reasonably use the waters .thereof 
for  domestic purposes, and not otherwise diminish its flow to the 
injury of the lower proprietor, or its substantial use to the injury 
of a water mill, which has been built on the stream below. Cook v. 
Mebane, 1. 

WHARVES AND TERMINALS. See Municipal Corporations, 6, 9, 10. 

WIDOWS. See Evidence, 25. 

WILLS. See Estates, 1, 4, 7 ;  Evidence, 25; Judgments, 15; Contracts, lo. 

1. Wills - Devise - Debt of Devisee - Intent.-Where a testatrix had 
taken a chattel mortgage to secure a debt due by a beneficiary under 
her will, which remained unpaid a t  her death, and has devised to 
him a legacy in a large sum of money, clearly evidencing her inten- 
tion that  he was preferred over other beneficiaries, and does not by 
his will exclude the payment of the debt, the testator's intent is 
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WILLS-Continued. 
not to forego the collection of the mortgage security, and her executor 
may foreclose the mortgage and collect the debt. Xicholson v. 
Serrill, 96. 

2. Same-Trusts-Estates-Remainders.-Where a legatee owes a debt 
secured by chattel mortgage to the estate, made to the testatrix in 
her lifetime, and there is a devise of a large sum of money to be 
held by the executor in trust for him, but with certain contingent 
limitations over to others, etc., the sum so held in trust may not be 
diminished by the failure of the mortgaged propertj to pay off or 
discharge the debt, and a judgment to that effect is to that extent 
erroneous. Ibid. 

3. Wills-Trusts-Power of Snle--Deeds and Conve!/nnc~x - Intent-In- 
vestment of Proceeds of Sale.-Where it  is expressed in a will that 
the trustee therein appointed shall have unrestrainecl power to sell 
lands of the estate, and invest and reinvest the proceeds without 
requirement on the part of the purchaser to see to the proper appli- 
cation of the funds, it  is not required of the trustee in conveying the 
lands to expressly refer to the power contained in the will, if it 
clearly appears from the interpretation of the conleyance that it  
was the intent to make the deed thereunder, and the grantee therein 
for value gets a clear title when such intent appears, though the pro- 
ceeds of sale a re  not invested in conformity with the trusts imposed. 
Denson v. Creamer!) Co., 108. 

4. Wills-1nterpretatio)b - Estates-Contingent Remainders-Trusts.-A 
devise of a certain sum of money to testator's minor daughter by a n  
item of her father's will, but if she die before she marries and has 
children, her share "of my estate go back to my children, with a 
later residuary c7lause in which she is to share alike with the testa- 
tor's other children: Held, the two items will be construed together 
a s  subject to the contingent limitation espressed in the preceding 
item. Emu1 v. Ernzcl, 347. 

5. Same -Receiver - Inveetment of F~tndn-Interest.-H eld, under the 
facts of this case for a devise to the testator's daughter, a receiver 
will be appointed to invest the funds if she fails to g,ve the security 
required, and the interest paid to her semiannually, after deducting 
taxes and legal espenses until the happening of the contingency, etc. 
Ibid. 

6. Wills - Posthumous Child - Descent and Distribution. - Where the 
father has died leaving a will not providing for a po$thumous child, 
the child inherits a s  if the parent had died intestate, and takes his 
portion of the property as  "heir a t  law." Adam.? v. T% ilson, 392. 

7. Wills-Caveat-Issues-Devisavit Vel Son-1tlterpretafiotz.-A caveat 
to a will does not present the determination as  to the sufficiency of 
any clause of the paper-writing, or whether a trust therein imposed 
is  sufficiently definite, but only whether it was or was not the will 
of the testator, or whether i t  was witnessed or probated as  the 
statute requires, etc. I n  ye Campbell, 567. 

8. Wills-Afterborn Children - Revocation - Statzcte8.-While afterborn 
children not provided for in the will of their decea~ed parent may 
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claim by inheritance their part of the estate, C. S., 4135, 4169, i t  
does not amount to revocation of the entire will. Fawcett v. Faw- 
c ~ t t ,  679. 

9. Wills-Ivzterit-Estates - Remaindkm-Contingent Rmindkrs-Chi& 
dren Living a t  Death of First Taker-Heirs.-A devise of lands to  
the testator's two daughters for life, and after their death the prop- 
rrty to be sold and the proceeds divided equally between all of the 
testator's children then living Or their heirs: Held, the children of 
the testator and not his grandchildren were the primary objects of 
his bounty, and a t  the death of the life tenants, the other of testa- 
tor's children then living take directly under the devise, and the 
children of those who a re  dead acquire no interest or estate in the 
subject of the devise. Pulton v. Waddell, 688. 

10. Wills-Bequests-Cvmulative Bequests.-Where a testator by will in 
different items or writings or codicil, bequeaths moneys in different 
amounts, they are  to be construed as  cumulative and not substitu- 
tional, unless a contrary intent is manifested. Westfeldt v. Rey- 
nolds, 802. 

11. T~ill~-Interpretatzofl-~evises-Rec~)~atio12~-Statute.-To effectuate 
the intent of the testatrix, each clause of her will will be presumed 
to have been intended to take effect under a reasonable interpreta- 
tion, and where in one clause or part there is a gift to designated 
beneficiaries and later a general disposition to them of the whole 
of the testatrix's property, the property conveyed by the special 
devise will pass thereunder rather than under the universal disposi- 
tion, and where the specific devise is of the fee of the lands, the 
beneficiary will take accordingly. C. S., 4162. Ibid. 

WITNESSES. See Evidence, 10, 26, 27, 40, 41 ; Removal of Causes, 3 ;  
Appeal and Error, 28; Photographs, 1; Intoxicating Liquor, 1. 

WORDS AND PHRASES. See Deeds and Conveyances, 5; Estates, 8;  
Automobiles, 7 ; Negligence, 15. 

WORK AKD LABOR. See Master and Servant, 16. 

WORKMAS'S COMPEXSATION ACT. See Statutes, 1. 

WOUNDED PRISONERS. See Physicians and Surgeons, 2. 

WRITS. See Appeal and Error, 9. 

WRITTEN INSTRUMESTS. See Deeds and Conveyances, 9 ;  Contracts, 4 ;  
Actions, 10. 

W*RONGFLTL DEATH. See Actions, 1 ; Damages, 3 ; Master and Servant, 4 ; 
Negligence, 9. 




